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I.  NATURE  OF  THE  PROCEEDING.  —  A  demurrer  to  evidence 
is  a  proceeding  by  which  the  judges  of  the  court  in  which  the  action 
is  pending,  are  called  upon  to  declare  what  the  law  is,  upon  the  facts 
shown  in  the  evidence,1  and  is  regarded  in  general  as  analogous  to 


1.  2  Tidd's  Pr.  865;  Suydam  v. 
Williamson,  20  How.  (U.  S.)  427,  436, 
15  L.  ed.  978;  Southern  R.  Co.  v.  Lein- 
art,   107   Tenn.   635,   64   S.   W.   899. 

Hazardous  Practice. — ' '  The  practice 
of  demurring  to  the  evidence  has  not 
been  encouraged  by  the  courts.  The 
proceeding  is  hazardous  for  the  demur- 
rant, and  though  it  has  been  allowed 
in  this  state,  it  has  not  been  much 
resorted  to  here  or  in  other  jurisdic- 
tions, which  fact  may  account  to  some 
extent  for  the  frequent  misapprehen- 
sion by  attorneys  of  the  purpose  of 
the  proceeding."  Plant  v.  Edwards, 
85  Ind.  588. 

In  Tennessee  the  practice  of  demur- 
ring to  evidence  is  firmlv  established. 
Corbett  v.  Smith,  101  Tenn.  368,  47  S. 
W.  694;  Hopkins  v.  Nashville,  etc.  R. 
Co.,  96  Tenn.  409,  420,  34  S.  W.  102. 

Remedy  Obsolete  in  Some  Jurisdic- 
tions.— "Since  it  was  determined  that 
a   demurrer   to    evidence   could   not   be 
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resorted  to  as  a  matter  of  right,  it 
has  fallen  into  disuse;  and  as  long 
ago  as  1813,  it  was  regarded  by  this 
court  as  an  unusual  proceeding,  and 
one  to  be  allowed  or  denied  by  the 
court  in  the  exercise  of  a  sound  dis- 
cretion under  all  the  circumstances  of 
the  case."  Suydam  v.  Williamson,  20 
How.  (U.  S.)  427.  436.  15  L.  ed.  978, 
citing  Fowle  V.  Common  Council  of 
Alexandria,  11  Wheat.  (U.  S.)  320.  6 
L.  ed.  484;  United  States  Bank  v. 
Smith,  11  Wheat.  (U.  S.)  172,  6  L.  ed. 
443;  Younjr  '-.  Black.  7  Cranch  (U.  S.) 
565,   3  L.   ed.   440. 

In  Arkansas  practice  a  demurrer  to 
the  evidence  as  a  means  of  challenging 
its  sufficiencv  is  unknown.  Grooms  v. 
Neff  Harness  Co.,  79  Ark.  401,  96  S. 
W.  135. 

In  Diamond  Rubber  Co.  v.  Wernicke 
(Mo.),  148  S.  W.  160.  the  court  said: 
"As  is  said  bv  the  Supreme  Court  of 
the   United   States   in   Suydam   v.   Wil- 
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a  demurrer  upon  the  facts  alleged  in  pleading.2 

Record  or  Written  Evidence.  —  At  common  law  the  rule  was  that 
when  the  entire  evidence  consisted  of  matters  of  record  or  of  writings, 
a  demurrer  to  the  evidence  could  be  filed  and  the  party  offering  the 
evidence  would  he  compelled  to  join  in  the  demurrer  or  waive  his 
evidence.3     The  rule  is  still  followed  literally  in  some  jurisdictions.4 

Parol  Evidence.  —Where  the  testimony  was  parol  or  oral,  or  partly 
so,  and  the  demurrant  admitted  the  existence  of  the  fact,  a  demurrer 
to  the  evidence  might  be  filed  and  the  adverse  party  be  compelled 
to  join  therein.6 


liamson,  supra,  the  common  law  de- 
murrer to  the  evidence  long  since  has 
fallen  into  disuse,  and  in  this  state, 
at  least,  we  must  regard  it  as  obso- 
lete." 

In  Missouri  the  practice  is  to  ask 
for  an  instruction  in  the  nature  of  a 
demurrer  to  the  evidence.  See  infra, 
XI. 

Invasion  of  Trial  by  Jury. — The  dis- 
position of  a  case  on  a  demurrer  to 
evidence  is  not  an  invasion  of  the  right 
of  trial  by  jury.  Lynchburg  Milling 
Co.  v.  National  Exch.  Bank,  109 
639,  64  S.   E.   980. 

The  provision  in  a  statute  that  a 
defendant  shall  be  entitled  to  a  jury 
trial  where  the  amount  involved  ex- 
ceeds a  stated  sum,  does  not  affect  or 
change  the  rules  previously  existing  as 
to  the  right  to  demur  to  the  evidence. 
Reed  &  McCormick  v.  Gold,  102  V*a. 
37,  45   S.    E.   *68. 

2.  2  Tidd's  Pr.  865,  and  the  follow- 
ing cases:  U.  S. — Van  Stone  v.  Still- 
well  &  Bierce  Mfg.  Co.,  142  TJ.  S.  12S, 
134,  12  Sup.  Ct.  181,  35  L.  ed.  961; 
Suvdam  V.  Williamson,  20  How,  427, 
15"  L.  ed.  978.  Ala. — Bryan  V.  State, 
26  Ala.  65.  Mass. — Forsyth  v.  Hooper, 
11  Allen  419;  Copeland  v.  New  England 
Ins.  Co.,  22  Pick.  135.  Miss.— Mobile 
&  Ohio  R.  Co.  v.  MeArthur.  43  Miss. 
180.  185.  Mont. — Kleinschmidt  V.  Mc- 
Andrews,  4  Mont.  8,  34,  223,  5  Pac. 
281,  2  Pac.  2S6.  Tex.— Stephens  v. 
Hix,   38   Tex.   656. 

"A  demurrer  to  a  pleading  admits 
the  truth  of  the  facts  stated,  while  a 
demurrer  to  the  evidence  admits  the 
truth  of  the  facts  proved.  Both  de- 
murrers present  questions  of  law  for 
the  decision  of  the  court."  Lindley 
t\   Kelley,   42   Ind.   294. 

In  Copeland  v.  New  England  Ins. 
Co.,  supra,  it  is  said:  Mr.  Justice 
Gould  says  that  this  demurrer,  'though 


called  a  demurrer  to  evidence,  is  essen- 
tially a  demurrer  to  the  facts  shown 
in  evidence.'  Gould  on  Pleading  47, 
48,  49.  As  a  demurrer  to  a  declara- 
tion asks  the  opinion  of  the  court 
upon  the  facts  properly  pleaded,  so  a 
demurrer  to  evidence  asks  their  opin- 
ion upon  the  facts  shown  in  evidence. 
In  both  cases  the  decision  is  purely  a 
matter  of  law,  and  cannot  involve  any 
question  of  fact  on  the  evidence." 
See  also  Will's  Gould  PI.  140. 

3.  Peabody  Ins.  To.  v.  'Wilson,  29 
W.  Va.  528,  2  S.  E.  888;  Gibson  v. 
Hunter,   2   H.   Bl.   (Eng.)    187,  208. 

4.  In  Alabama  in  all  actions  upon 
contracts  when  the  testimony  on  both 
sides  is  written,  either  party  may  de- 
mur thereto.  Alabama  Code  (1907), 
$5342;   Booth  v.  Cotton,  13  Tex.  358. 

"Where  all  the  evidence  in  a  case 
consists  of  written  instruments,  and 
these  are  introduced  by  the  party  hav- 
ing the  affirmative,  his  opponent  may 
safely  demur  to  the  evidence,  and  be 
sure  thereby  to  bring  the  merits  of 
his  case  before  the  court."  Copeland 
17.  New  England  Ins.  Co.,  22  Pick. 
(Mass.)  135;  Peabodv  Ins.  Co.  v.  Wil- 
son, 29  W.  Va.  528,  2  S.  E.  888. 

5.  Tidd's  Pr.  865;  Will's  Gould  PI. 
p.  144,  and  the  following  eases:  Fla. 
Ingram  v.  Jacksonville  St.  R.  Co.,  43 
Fla.  324,  30  So.  800.  Ely  —  Ditto  v. 
Ditto,  4  Dana  502;  Burton  v.  Brashear, 
3  A.  K.  Marsh.  276.  N.  C— Nelson  V. 
Whitfield,  82  N.  C.  46,  54.  Va.— Trout 
v.  Virginia  &  T.  R.  Co.,  23  Gratt.  619. 
W.  Va. — Peabodv  Ins.  Co.  V.  Wilson, 
29  W.  Va.  528,  2  S.  E.  888;  Heard  v. 
Chesapeake  &  O.  R.  Co.,  26  W.  Va.  455. 
Eng.— Gibson  v.  Hunter,  2  H.  Bl.  1S7, 
206.  m 

When  Evidence  Oral. — Where  wit- 
nesses positively  testify  to  certain  def- 
inite facts,  and  there  is  no  discrepancy 
between   them,   and  no   other   evidence 
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II.     EFFECT. A.    Kaises  Issue  op  Law.  —  The  demurrer  to  evi- 
dence raises  an  issue  of  law  upon  the  facts  established  by  the  evidence/ 


is  to  be  offered,  "a  demurrer  will 
properly  bring  these  facts  before  the 
court  and  enable  them  to  judge 
whether  they  will  sustain  the  action 
or  defense  which  they  are  introduced 
to  support."  Copeland  V.  New  Eng- 
land Ins.  Co.,  22  Pick.  (Mass.)  135. 

In  Alabama  when  the  testimony  on 
either  side  is  parol,  the  opposite  party 
having  offered  no  parol  testimony,  may 
demur  thereto.  Alabama  Code  (1907), 
§5342. 

The  Alabama  statute  is  merely  af- 
firmative of  the  common  law.  Curtis 
f.  Daughdrill,  71  Ala.  590. 

When  Remedy  Impracticable. — ' '  It 
not  infrequently  happens  that  the 
plaintiff  or  party  having  the  affirmative 
attempts  to  support  the  issue  on  his 
part  by  indirect  and  circumstantial  evi- 
dence." And  when  the  positions  are  to 
be  established  by  inferences  from 
many  other  facts,  it  is  difficult,  if  not 
impracticable,  to  admit  a  demurrer." 
Copeland  v.  New  England  Ins.  Co., 
22  Pick.  (Mass.)  135.  See  also  Gib- 
son V.  Hunter,  2  H.  Bl.    187. 

Demurrer  to  Circumstantial  and 
Other  Indeterminate  Evidence. — ' '  If 
the  party  who  demurs  will  admit  the 
evidence  of  the  fact,  the  evidence  of 
which  fact  is  loose  and  indeterminate, 
or  in  the  ease  of  circumstantial  e\  > 
dence,  if  he  will  admit  the  evidence 
of  the  fact  which  the  circumstances 
offered  in  evidence  conduce  to  prove, 
there  will  then  be  no  more  variance 
in  this-  parol  evidence  than  in  a  mat- 
ter of  writing,  and  the  reasons  for 
compelling  the  party  who  offers  the 
evidence  to  join  in  demurrer  will  then 
apply."  Gibson  v.  Hunter,  2  H.  Bl. 
(Eng.)   187,  207. 

To  same  effect:  U.  S. — Fowle  V. 
Common  Council  of  Alexandria,  11 
Wheat.  320,  6  L.  ed.  484.  Ky.— Ditto 
V.  Ditto,  4  Dana  502;  Chapizi  r.  Bane, 
1  Bibb  612.  Mass. — Copeland  v.  New 
England  Ins.  Co.,  22  Pick.  135,  139. 
Miss. — Western  Assur.  Co.  V.  Mayer, 
64  Miss.  795,  2  So.  173.  Tex.— Booth 
v.  Cotton,  13  Tex.  358.  Eng.— Middle- 
ton  v.  Baker,  Cro.  Eliz.  752,  78  Eng. 
Reprint  983. 

It  is  not  an  objection  to  a  demurrer 
to   evidence    that    the   evidence    is   cir- 
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cumstantial.  Stephens  V.  White,  2 
Wash.    (Va.)    203,   210. 

6.  U.  S— Van  Stone  v.  Stilwell  & 
Bierce  Mfg.  Co.,  142  IT.  S.  128,  134, 
12  Sup.  Ct.  181,  35  L.  ed.  961;  Suydam 
V.  Williamson,  20  How.  427,  15  L.  ed. 
978;  Fowler  v.  Common  Council  of 
Alexandria,  11  Wheat.  320,  6  L.  ed. 
484.  Ind.— Lake  Shore  &  M.  S.  R.  Co. 
r.  Foster,  104  Ind.  293,  299,  4  N.  E.  20. 
Miss. — Goodman  v.  Ford,  23  Miss.  592; 
Hall  v.  Browder,  4  How.  224.  Va. 
Patteson  v.  Ford,  2  Gratt.  18. 

"If  a  party  wishes  to  withdraw 
from  the  jury,  the  application  of  the 
law  to  the  fact  and  the  danger  or 
risk  of  a  misapplication,  he  demurs  in 
law  upon  the  evidence."  Mobile  & 
Ohio  R.  Co.  v.  McArthur,  43  Miss.  180, 
185. 

"The  office  of  a  demurrer  to  the  evi- 
dence is  to  take  the  case  from  the 
jury  and  submit  it  to  the  court  upon 
the  admission  that  the  evidence  is 
true,  and  thus  to  invoke  the  judgment 
of  the  court  upon  the  sufficiency  of 
that  evidence.  The  jury  is  discharged 
from  the  further  consideration  of  the 
case,  except  that  in  actions  for  un- 
liquidated damages  the  court  must  sub- 
mit the  question  of  the  amount  of  re- 
coverv  to  the  jury."  Eberstadt  v. 
State,  92  Tex.  94,  45  S.  W.  1007.  See 
also  Nelson  v.  Whitfield,  82  N.  C.  46, 
54. 

Demurrer  Admits  Sufficiency  and 
Presents  Question  of  Competency. 
"A  demurrer  to  the  evidence  is  a  de- 
murrer to  the  competency  of  the  evi- 
dence and  admits  its  sufficiency.  Con- 
sequently  all  a  judge  can  decide  on  a 
demurrer  to  the  evidence  is  whether 
any  competent  evidence  was  given  or 
not ;  and  when  there  was  competent 
evidence  adduced  in  support  of  the 
allegations  in  a  petition,  it  is  error  to 
sustain  a  demurrer  to  the  evidence." 
Harwood  r.  Blythe.  32  Tex.  804,  801, 
quoted  and  approved,  Pitt  V.  Texas 
Storage  Co.  (Tex.).  18  S.  W.  465. 

Effect  in  Equity  Proceeding. — While 
a  demurrer  to  evidence  in  an  equity 
case  is  perhaps  novel  (Healey  v.  Simp- 
son, 113  Mo.  340,  20  S.  W.  881;  Leeper 
V  Bates,  85  Mo.  224),  there  is  no  rea- 
son   why    it    should    not    perform    the 
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changing  flic  issue  in  fact  to  an  issue  in  law  and  transferring  it  to 
the  court.7 

B.  Defects  in  Pleading  Not  "Waived.  —  By  demurring  to  the  evi- 
dence, the  demurrant  does  not  waive  whatever  objections  he  may  have 
to  the  pleadings,  and  after  judgment  such  defects  may  be  taken  ad- 
vantage of  by  appropriate  remedy.8  They  cannot,  however,  be  made 
a  ground  on  which  the  demurrer  to  evidence  may  be  sustained.0 

C.  Admissions.  —  A  demurrer  to  the  evidence  not  only  admits  the 
truth  of  the  evidence  of  demurree,  but  also  all  the  facts  which  the 
evidence  in  any  degree  tends  to  prove,10  and  is  a  waiver  of  all  the 


same  office  in  such  a  proceeding  as  it 
does  in  actions  at  law.  Ilealev  r. 
Simpson,  supra.  But  Bee  Hiss  r.  Hiss, 
228  111.  414,  81  N.  E.  1058  (holding 
that  this  remedy  is  improper  in  equity 
cases);  Baker  V.  Satterfield,  43  Mo. 
App.  591.  See  also  Troll  v.  Spencer 
(Mo.).  141  S.  W.  855,  in  which  the 
cases  are  discussed. 

7.  Fla. — Comforter  v.  City  of  Apa- 
lachicola.  58  So.  28.  111.— Valtez  v. 
Ohio  &  M.  E.  Co..  85  111.  500.  Miss. 
Mobile  &  0.  R.  Co.  V.  McArthur,  43 
Miss.  180,  185;  Goodman  v.  Ford,  23 
Miss.  592.  Tex. — Thiers  v.  Holmes,  9 
S.  W.   191. 

"The  common  law  demurrer  to  the 
evidence  .  .  .  had  the  effect  of 
entirely  withdrawing  the  case  from 
the  jury  and  putting  it  before  the 
court  as  in  the  case  of  a  special  verdict. 
In  other  words,  the  offering  of  a  de- 
murrer .  .  .  was  a  submission  of 
the  case  to  the  court  for  the  pronounce- 
ment of  the  sentence  of  the  law  on  an 
admitted  state  of  facts."  Diamond 
Bubber  Co.  v.  Wernicke  (Mo.),  148  S. 
W.   160. 

8.  Bank  v.  Smith.  11  Wheat.  171, 
6  L.  ed.  443,  reversing  2  Cranch  C.  C. 
319.  2  Fed.  Cas.  No.  935;  McLean  v. 
Equitable  Life  Assur.  Soc.  100  Ind. 
127,  50  Am.  Eep.  779;  Lindley  v.  Kel- 
ler. 42  Ind.  294;  Hartman  v.  Cincin- 
nati, etc.  E.  Co.,  4  Ind.  App.  370,  30 
N.   E.  930. 

No  objection  to  the  pleadings  can 
be  taken  advantage  of  on  a  demurrer 
to  the  evidence.  2  Tidd's  Br.  865; 
Hartman  v.  Cincinnati,  etc.  B.  Co.,  4 
Ind.  App.  370,  30  N.  E.  930;  Southern 
B.  Co.  v.  Leinart,  107  Tenn.  635,  64 
S.   W.   899. 

Defects  in  Pleadings. — "Upon  a  de- 
murrer to  evidence  no  advantage  can 
be  taken  of  any  defect  in  the  pleading, 
as   a   reason    for   sustaining   it,   but   if 


the  demurrer  be  overruled,  and  a  jury 
be  summoned  to  assess  damages,  a  mo- 
tion may  be  made  for  a  new  trial  for 
error  occurring  on  the  assessment  of 
damages,  or  in  arrest  of  judgment  for 
any  defect  in  the  pleadings  which 
would  warrant  the  arrest  of  judgment 
under  our  present  system."  Lindley 
r.  Kelley,  42  Ind.  294. 

9.  111. — Palmer  v.  Logan,  4  111.  56. 
Ind.— Stock  well  r.  State,  101  Ind.  1; 
McLean  v.  Equitable  Life  Assur.  Soc, 
100  End.  127,  50  Am.  Bep.  779;  Lindley 
r.  Kelley,  42  Ind.  294;  Hartman  v. 
Cincinnati,  etc.  B.  Co.,  4  Ind.  App. 
370,  30  N.  E.  930.  Eng.—  ('nit  r.  Birk- 
beck,  1  Dougl.  218,  99  Eng.  Eeprint 
143. 

10.  U.  S. — Pawling  t.  United  States, 
4  Cranch  219,  2  L.  ed.  601;  Salmons 
v.  Norfolk,  etc.  B.  Co.,  1«2  Fed.  722. 
Ala.— Central  B.  &  Bkg.  Co.  v.  Boque- 
more,  96  Ala.  236,  11  So.  475;  Gluek  v. 
Cox.  90  Ala.  331,  8  So.  161;  Curtis  v. 
Doughdrill,  71  Ala.  590;  Pharr  v.  Bach- 
elor, 3  Ala.  237  (according  to  its  legal 
effect).  Fla.— Comforter  p.  City  of 
Apalachicola,  58  So.  28;  Atlantic,  etc. 
E.  Co.  V.  McCormick.  59  Fla.  121,  52 
So.  712;  Ingram  V.  Jacksonville  St.  E. 
Co.,  43  Fla.  324.  30  So.  800;  Fee  v. 
Florida  Sugar  Mfg.  Co.,  36  Fla.  612, 
18  So.  853.  HI.— Chicago,  etc.  E.  Co. 
v.  Lewis,  109  111.  121.  Ind.— Flasket 
V.  Benton-Warren  Agr.  Soc,  45  Ind. 
App.  358,  89  N.  E.  968,  90  N.  E.  908; 
Thomas  v.  Hoosier  Stove  Co.,  140  Ind. 
518,  39  N.  E.  500;  Lake  Shore  &  M.  S. 
E.  Co.  v.  Foster,  104  Ind.  293,  299,  4 
N.  E.  20;  Nordvke  &  Marmon  Co.  V. 
Van  Sant,  99  Ind.  188;  Bethell  v. 
Bethell.  92  Ind.  318;  Kineaid  v.  Nicely, 
90  Ind.  403;  Plant  v.  Edwards,  85  Ind. 
588.  la. — Coates  t.  Galena,  etc.  E. 
Co..  18  Iowa  277;  Jones  v.  Ireland.  4 
Iowa  63.  Kan. — Acker  v.  Norman.  72 
Kan.  586,  84  Pac.  531;   Buoy  r.  Clyde 
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Mill.  Go.,  68  Kan.  436.  75  Pac.  466; 
Schuster  v.  Kurtz,  47  Kan.  255,  27  Pac. 
994;  Christie  v.  Barnes,  33  Kan.  317, 
6  Pac.  599;  Wolf  v.  Washer,  32  Kan. 
533,  4  Pac.  1036.  Ky.— Chapize  v. 
Bane,  1  Bibb  612.  La.— Skilliman  V. 
Jones,  3  Mart.  (N.  S.)  686.  Mass. 
Golden  V.  Knowles,  120  Mass.  336; 
Gopeland  v.  New  England  Ins.  Co.,  22 
Pick.  135.  Miss. — Hicks  v.  Steigleman, 
49  Miss.  377;  Mobile  &  O.  R.  Co.  v. 
McArthur,  43  Miss.  180,  186.  Mo. 
Diamond  Eubber  Co.  V.  Wernicke,  148 
S.  W.  160;  Hegberv  V.  St.  Louis  & 
S.  F.  E.  Co.,  147  S.  W.  192  (whether 
the  evidence  be  direct  or  indirect) ; 
Wright  V.  Brown,  145  S.  W.  518;  Fink 
v.  Kansas  City  So.  R.  Co.,  143  S.  W. 
568;  Strauchon  V.  Metropolitan  St.  R. 
Co.,  232  Mo.  587,  135  S.  W.  14;  Kinlen 
V.  Metropolitan  St.  R.  Co.,  216  Mo. 
145,  115  S.  W.  523;  Meily  V.  St.  Louis, 
etc.  R.  Co.,  215  Mo.  567,  1j4  S.  W. 
1013;  Steffens  v.  Fisher,  161  Mo.  App. 
386,  143  S.  W.  1101;  Morgan  V.  Oro- 
nogo  Circle  Min.  Co.,  160  Mo.  App.  99, 
141  S.  W.  735;  Goodwin  V.  Columbia 
Tel.  Co.,  157  Mo.  App.  596,  138  S.  W. 
940;  Wainwright  V.  Missouri  L.  &  M. 
Co.,  156  Mo.  App.  512,  137  S.  W.  53; 
Alexander  v.  Scott,  150  Mo.  App.  213, 
221,  129  S.  W.  991;  Shipley  V.  Metro- 
politan St.  R.  Co.,  144  Mo.  App.  7, 
128  S.  W.  768.  But  see  Rush  r.  Metro- 
politan St.  R.  Co.,  157  Mo.  App.  504, 
137  S.  W.  1029,  that  the  evidence  only 
so  far  as  it  is  credible  is  to  be  con- 
sidered. N.  M. — Collins  v.  Schump, 
120  Pac.  331.  N.  Y  —  Lewis  v.  Few, 
5  Johns.  1;  Patrick  v.  Hallett,  1  Johns. 
241;  Forbes  v.  Church,  3  Johns.  Cas. 
159.  N.  C— Snider  V.  Newell,  132  N. 
C.  614,  44  S.  E.  354;  Hopkins  v.  Bow- 
ers, 111  N.  C.  175,  16  S.  E.  1.  Okla. 
Shawnee  Light,  etc.  Co.  v.  Sears,  21 
Okla.  13,  95  Pac.  449;  Ziska  v.  Ziska, 
20  Okla.  634,  95  Pac.  254,  23  L.  R.  A. 
(N.  S.)  1;  Clark  v.  O 'Toole,  20  Okla. 
319,  94  Pac.  547;  Edmisson  V.  Drumm- 
Floto  Com.  Co.,  13  Okla.  440,  73  Pac. 
958;  Kentuckv  Ref.  Co.  v.  Purcell  C. 
S.  O.  Mills,  13  Okla.  220,  73  Pac.  945; 
Myers  v.  First  Presbvterian  Church, 
11  Okla.  544,  69  Pac.  874.  Ore.— Haw- 
ley  v.  Dawson,  16  Ore.  344,  18  Pac. 
592.  Pa. — McKowen  v.  McDonald,  43 
Pa.  441,  82  Am.  Dec.  576;  Tucker  v. 
Bitting,  32  Pa.  428;  Davis  v.  Steiner, 
14  Pa.  275,  53  Am.  Dec.  547.  S.  D. 
Marshall  v.  Harney  Peak,  etc.  Mfg. 
Co.,  1  S.  D.  350,  47  N.  W.  290.     Term. 
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Coleman  V.  Bennett,  111  Tenn.  705,  69 
S.  W.  734;  Railroad  v.  Brown,  96  Tenn. 
459,  35  S.  W.  560;  Summers  v.  Louis- 
ville, etc.  Railroad,  96  Tenn.  458,  35 
S.  W.  210.  Tex. — Pitt  V.  Texas  Stor- 
age Co.,  18  S.  W.  465;  Thiers  v.  Holmes, 
9  S.  W.  191;  Hollimon  v.  Griffin,  37 
Tex.  453;  Booth  V.  Cotton,  13  Tex.  359; 
Hanna  v.  Atchison,  etc.  R.  Co.  (Tex. 
Civ.  App.),  141  S.  W.  190;  Chicago, 
etc.  R.  Co.  v.  Cleaver,  48  Tex.  Civ. 
App.  294,  106  S.  W.  721.  Va.— Bonos 
17.  Ferries  Co.,  75  S.  E.  126;  Richmond 
r.  Barry,  109  Va.  274,  63  S.  E.  1074; 
University  of  Virginia  V.  Snyder,  100 
Va.  567,  42  S.  E.  337;  Johnson's  Admr. 
v.  Chesapeake  &  O.  R.  Co.,  91  Va.  171, 
21  S.  E.  238;  Trout  V.  Virginia  &  T. 
R.  Co.,  23  Gratt.  619.  W.  Va.— Demp- 
sey  r.  Norfolk,  etc.  R.  Co.,  69  W.  Va. 
271,  71  S.  E.  284;  Vance  v.  Ravens- 
wood  R,  Co..  53  W.  Va.  338,  348,  44  S.  E. 
461;  Peabodv  Ins.  Co.  v.  Wilson,  29  W. 
Va.  528,  2  S.  E.  888.  Compare  Kelley 
V.  Railroad  Co.,  58  W.  Va.  216,  52  S. 
E.  520.  Eng. — Gibson  v.  Hunter,  2  H. 
Bl.   1S7. 

"The  case  made  for  a  demurrer  to 
evidence  is,  in  many  respects,  like  a 
special  verdict."  Fowle  v.  Common 
Council  of  Alexandria,  11  Wheat.  (U. 
S.)  320,  6  L.  ed.  4S4.  To  same  effect: 
Ind.— Plant  v.  Edwards,  85  Ind.  588. 
Miss.— Mobile  &  O.  R.  Co.  V.  McArthur, 
43  Miss.  180,  185.  Mo. — Diamond  Rub- 
ber Co.  v.  Wernicke,  148  S.  W.  160. 
See  also  Van  Stone  v.  Stillwell  & 
Bierco  Mfg.  Co.,  142  U.  S.  128,  134, 
12   Sup.   Ct.   181,   35   L.   ed.    961. 

Demurrer  to  Evidence  and  Special 
Verdict  Compared. — "The  case  made 
for  a  demurrer  to  evidence  is,  in  many 
respects,  like  a  special  verdict.  It  is 
to  state  facts,  and  not  merely  testi- 
mony which  may  conduce  to  prove 
them.  It  is  to  admit  whatever  the 
jury  may  reasonably  infer  from  the 
evidence,  and  not  merely  the  circum- 
stances which  form  a  ground  of  pre- 
sumption. The  principal  difference  be- 
tween them  is,  that,  upon  a  demurrer 
to  evidence,  a  court  may  infer,  in 
favor  of  the  party  joining  in  demur- 
rer, every  fact  of  which  the  evi- 
dence might  justify  an  inference; 
whereas,  upon  a  special  verdict,  noth- 
ing is  intended  beyond  the  facts 
found."  Fowle  r.  Common  Council  of 
Alexandria,  11  Wheat.  (U.  S.)  320,  6 
L.  ed.  484. 

Under    the    old    practice    the     facts 
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evidence  of  the  demurrant  which  conflicts  with  that  of  his  adversary, 
and  all  inferences  from  his  own  evidence  (although  not  in  conflict 
with  his  adversary's)    which   do  not  necessarily  result    therefrom.11 


were   agreed   upon.     "Wright  V.  Pynder, 
Style,  34,  82  Eng,  Reprint   509. 

The  party  demurring  is  bound  to 
admit  as  true  not  only  all  the  facts 
proved  by  the  evidence  introduced  by 
the  other  party,  but  also  .ill  the  t'acts 
which  that  evidence  may  legally  > 'in- 
duce to  prove.  Young  r.  Black,  7 
Cranch  (U.  8.)  565,  3  L.  ed.  .440; 
Copeland  v.  New  England  Ins.  Co.,  22 
Pick.    (Mass.)    135. 

Test  of  Correctness  of  Inference. 
"When  the  question  is,  whether  or  no 
a  fact  ought  to  be  taken  as  established 
by  the  evidence,  either  directly  or  in- 
ferentially,  in  favor  of  the  demuree, 
I  do  not  know  a  juster  tost  than  would 
be  furnished  by  the  enquiry,  would  the 
court  set  aside  the  verdict,  had  the 
jury  on  the  evidence  found  the  fact? 
If  the  verdict  so  finding  the  fact  would 
not  be  set  aside,  it  ought  to  be  con- 
sidered as  established  by  the  evidence 
demurred  to."  Ware  V,  Stephenson, 
10  Leigh  (Va.)  155,  quoted  and  ap- 
proved in  Trout  r.  Virginia  &  T.  R. 
Co.,  23  Gratt.    (Va.)    619,  639. 

Compare,  however.  United  States 
Bank  v.  Smith,  11  Wheat.  (U.  S.)  171, 
6  L.  ed.  443,  of  which  the  court  in 
Copeland  r.  New  England  Ins.  Co., 
supra,  said:  "We  are  aware  that  in  a 
later  case  the  U.  S.  Bank  v.  Smith,  11 
Wheaton,  174,  Mr.  Justice  Thompson 
makes  some  general  remarks  which 
cannot  be  reconciled  with  the  above 
definite  and  precise  rule.  He  says,  that 
by  'a  demurrer  to  the  evidence,  the 
court  in  which  the  case  is  tried  is 
substituted  in  the  place  of  the  jury. 
And  the  only  question  is,  whether  the 
evidence  is  sufficient  to  maintain  the 
issue.'  Again,  he  says,  'under  certain 
circumstances,  a  jury  would  be  author- 
ized to  draw  all  inferences  from  the 
testimony  given,  that  would  not  be 
against  reason  and  probability.  And 
the  court,  upon  a  demurrer  to  the  evi- 
dence, will  draw  the  same  conclusions 
that  the  jury  might  have  drawn. ' 
These  propositions,  if  not  very  loose, 
are  more  general  and  comprehensive 
than  the  decision  required.  They  did 
not  relate  to  the  principal  points  in 
the  case,  and  we  are  constrained  to 
think  were  not  well  considered.     They 


seem  to  us  to  confound  the  relative 
functions  of  court  and  jury,  and  to 
break  down  distinctions  important  to 
the  harmonious  action  of  the  different 
branches  of  the  judiciary.  Not  a 
single  authority  is  cited  in  support  of 
this  doctrine,  and  we  cannot  think  it 
received  the  deliberate  approbation  of 
that  most  learned  court.  Because  we 
find,  that  at  the  same  term,  in  a  case 
decided  two  weeks  later,  the  same  sub- 
ject came  directly  before  the  court, 
and  was  fully  considered  and  the  rules 
relative  to  it  very  explicitly  laid  down 
in  a  learned  and  elaborate  opinion  by 
Mr.  Justice  Story.  It  is  unnecessary 
to  add  that  they  are  well  sustained 
by   a   reference    to    authorities." 

Effect  of  Suppressing  Evidence. 
"Where  a  party  has  in  his  possession 
or  under  his  control,  evidence,  by  the 
Luction  of  which  at  the  trial,  he 
would  be  able  to  render  certain,  a  fact 
material  to  Ins  success,  which  is  other- 
wise left  in  doubt,  and  he  withholds 
such  evidence,  the  court  will  upon  a 
demurrer  to  the  evidence  introduced  by 
his  adversary,  presume  that  fact 
against  him."  Hefflebower  r.  Detrick, 
27  W.  Va.  16.  To  same  effect,  Kirch- 
ner  r.  Smith,  61  W.  Va.  434,  58  S.  E. 
614;  Union  Trust  Co.  p.  McClellan,  40 
W.   Va.  405,   21   S.   E.   1025. 

Failure  To  Object  When  Evidence 
Given. — When  no  objection  to  the  com- 
petency of  testimony  is  made  when  it 
is  offered,  an  objection  thereto  cannot 
be  made  when  a  demurrer  to  evidence 
is  interposed,  the  objector  by  demur- 
ring admits  its  competency.  Foster  v. 
McDonald,  5  Ala.  376;  Lewis  V.  Few, 
5   Johns.   (N.  Y.)   1. 

Action  in  Equity. — Same  inferences 
are  drawn  when  a  demurrer  to  evi- 
dence is  interposed  in  equity  as  in  an 
action  at  law.  Healev  v.  Simpson,  113 
Mo.  340,  20  S.  W.  881. 

11.  TJ.  S. — Salmons  v.  Norfolk,  etc. 
B.  Co.,  162  Fed.  722;  Des  Moines  Life 
Assn.  v.  Crim,  134  Fed.  348,  67  C.  C. 
A.  330;  Miller  v.  Baltimore  &  O.  R. 
Co.,  17  Fed.  Cas.  No.  9,560.  Ala. 
Bates  r.  Bates,  33  Ala.  102;  Shaw  r. 
White,  28  Ala.  637.  Fla.— Hanover 
Fire  Ins.  Co.  v.  Lewis,  23  Fla.  193, 
1  So.  863;  Higgs  v.  Shehee,  4  Fla.  382. 
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HI.— Frazer  v.  Howe,  106  111.  563; 
Pennsylvania  Co.  v.  Conlan,  101  111. 
93;  Hober  v.  W.  P.  Nelson  Co.,  101 
111.  App.  336;  Kane  v.  Cicero,  etc. 
Elec.  R.  Co.,  100  111.  App.  181;  Pratt 
v.  Stone,  10  111.  App.  633  (although 
defendant  brought  out  such  facts  on 
cross-examination  of  plaintiff's  wit- 
nesses). Ind. — Palmer  v.  Chicago,  etc. 
R.  Co.,  112  Ind.  250,  14  N.  E.  70; 
North  British,  etc.  Ins.  Co.  v.  Critch- 
field,  108  Ind.  518,  9  N.  E.  458;  Lake 
Shore,  etc.  R.  Co.  v.  Foster,  104  Ind. 
293,  4  N.  E.  20,  54  Am.  Rep.  319; 
Geiser  Mfg.  Co.  v.  Lee,  33  Ind.  App. 
38,  66  N.  E.  701.  la.— Jones  v.  Ire- 
land, 4  Iowa  463.  Kan. — Wingfield  v. 
McClintock,  85  Kan.  207,  113  Pac.  394; 
Christie  v.  Barnes,  33  Kan.  317,  6  Pac. 
599.  Ky.— Middleton  v.  Com.,  1  Litt. 
347.  Mass. — Copeland  v.  New  Eng- 
land Ins.  Co.,  22  Pick.  135.  Okla. 
Theis  v.  Beaver  County  Comrs.,  22 
Okla.  333,  97  Pac.  973;  Shawnee  L.  & 
P.  Co.  v.  Sears,  21  Okla.  13,  95  Pac. 
449;  Ziska  v.  Ziska,  20  Okla.  634,  95 
Pac.  254.  Va. — Bonos  v.  Ferries  Co., 
75  S.  E.  126;  Washington-Southern  R. 
Co.  v.  Grove,  74  S.  E.  148;  Richmond 
v.  Barry,  109  Va.  274,  63  S.  E.  1074; 
Johnson's  Admr.  v.  Chesapeake  &  O. 
R.  Co.,  91  Va.  171,  21  S.  E.  238;  Rich- 
mond &  D.  R.  Co.  v.  Anderson's  Admr., 
31  Gratt.  812;  Trout  v.  Virginia  &  T. 
R.  Co.,  23  Gratt.  619.  W.  Va.— Robin- 
son v.  Sheets,  63  W.  Va.  394,  61  S.  E. 
347. 

Evidence  of  Demurrant  Not  Con- 
sidered.— "The  office  and  function  of 
a  demurrer  to  evidence  is  to  test  the 
strength  of  plaintiff's  case  upon  his 
own  testimony,  and  not  upon  the  testi- 
mony of  both  parties,  nor  upon  facts 
agreed  to  by  both  parties."  Bridge- 
port, etc.  Co.  v.  Railroads,  103  Tenn. 
490,  53  S.  W.   739. 

The  evidence  of  demuree  alone  is  to 
be  considered.  Wright  v.  Brown  (Mo.), 
145  S.  W.  518;  Pitt  v.  Texas  Storage 
Co.  (Tex.),  18  S.  W.  465;  Dangerfield 
V.  Paschal,  11  Tex.  579. 

Demurrant's  Evidence  Taken  as  Un- 
true.— Upon  considering  a  demurrer  to 
the  evidence  the  demurrant's  evidence 
so  far  as  it  contradicts  the  evidence 
of  the  demurree  "fills  no  office,"  the 
demurrant  is  entitled  "to  have  his  evi- 
dence taken  as  true  and  the  conflict- 
ing evidence"  of  the  demurrant  taken 
as  untrue.  Fink  v.  Kansas  City  So.  R. 
Co.,  161  Mo.  App.  314,  143  S.  W.  568. 
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Only  Inferences  Fairly  Deducible. 
By  demurring  to  the  evidence  the  de- 
murrant waives  all  evidence  on  his 
part  that  conflicts  with  that  of  the 
other  party,  admits  the  credit  of  the 
evidence  demurred  to,  admits  all  in- 
ferences of  fact  that  may  be  fairly 
deduced  from  the  evidence,  but  only 
such  facts  as  are  fairly  deducible,  and 
refers  it  to  the  court  to  deduce  the  fair 
inferences  from  the  evidence.  Hans- 
brough's  Exrs.  v.  Thorn,  3  Leigh  (Va.) 
147.  To  same  effect.  Atlantic,  etc.  R. 
Co.  v.  McCormick,  59  Fla.  121,  52  So. 
712. 

Testimony  Open  to  Two  Inferences. 
In  cases  in  which  there  is  grave  doubt 
which  of  two  or  more  inferences  should 
be  deduced,  the  inference  most  fa- 
vorable to  the  demurree  will  be  made. 
Hall  V.  Compton,  130  Mo.  App.  675, 
108  S.  W.  1122;  Hawk  v.  Chicago,  etc. 
R.  Co.,  130  Mo.  App.  658,  108  S.  W. 
1119;  Ware  v.  Stephenson,  10  Leigh 
(Va.)  155.  Compare  Kerr  r.  Kerr,  85 
Kan.  460,  116  Pac.  880  (holding  that 
it  is  not  the  province  of  the  court  on 
demurrer  to  evidence  to  determine 
which  one  of  several  fair  inferences 
may  be  drawn  from  the  proved  facts); 
Morgan  v.  Oronogo  Circle  Min.  Co., 
L60  Mo.  App.  99,  141  S.  W.  735  (that 
when  the  undisputed  evidence  is  open 
to  two  inferences  the  question  is  one 
of  fact  for  the  jury) ;  Deitring  v.  St. 
Louis  Transit  Co.,  109  Mo.  App.  524, 
85  S.  W.  140,  and  cases  cited,  holding 
that  even  when  the  facts  are  undis- 
puted but  admit  of  different  construc- 
tions and  inferences,  it  must  be  left 
to  the  jury). 

When  Conflict  in  Evidence. — "If 
there  is  a  conflict  in  the  evidence, 
then  the  court  can  consider  only  such 
evidence  as  is  favorable  to  the  party 
against  whom  .the  demurrer  is  directed, 
and  that  which  is  favorable  to  the 
demurring  party  is  deemed  with- 
drawn. ' '  Scheerer  v.  Chicago,  etc.  R. 
Co.,  12  Ind.  App.  157,  39  N.  E.  756. 
See  also  Plaskett  v.  Benton-Warren 
Agr.  Soc,  45  Ind.  App.  358,  89  N. 
E.   968,   90   N.   E.   908. 

Waiver  of  Exceptions. — Filing  a  de- 
murrer to  the  evidence  effectually 
waives  all  exceptions  taken  by  the  de- 
murrant to  the  testimony  permitted  to 
go  to  the  jury.  Coleman  v.  Burnett, 
111  Tenn.  705*  69  S.  W.  734;  Railway 
Co.  v.  Leinart,  107  Tenn.  635,  64  S. 
W.   899. 
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The  court  does  not  in  such  a  proceeding  perform  the  functions  of  a 
jury.  The  facts  are  admitted,  and  the  court  applies  the  law  to  them 
and  determines  which  party  to  the  issue  should  succeed  upon  such 
facts.12 


In  West  Virginia  the  cases  "rela- 
fcive  to  the  treatment  of  demurrers  to 

evidence  say,  that  when  the  evidence 
of  the  two  sides  directly  or  in  effect 
conflicts  the  oral  evidence  of  the  de- 
murrant conflicting  with  that  of  the  de- 
murree  is  disregarded,  and  the  evi- 
dence of  the  deinurree  is  held  to  prove 
all  that  it  can  fairly  be  regarded  as 
proving,  and  the  demurrer  is  decided 
against  the  demurrant,  unless  the  evi- 
dence of  the  demurrant  clearly  and 
decidedly  preponderates  against  the  de- 
murree's  case,  or  his  case  is  without 
sufficient  evidence  to  sustain  it.  Still, 
if  the  preponderance  in  favor  of  the 
demurrant  is  so  clear  and  decided  that 
the  court  ought  to  set  aside  a  ver- 
dict against  him,  his  demurrer  ought 
to  be  sustained.  But  the  demurrant 
by  his  demurrer  takes  the  case  from 
the  jury,  and  if  the  evidence  is  such 
that  a  verdict  for  the  deinurree  would 
stand,  the  demurrer  to  the  evidence 
must  be  overruled.  To  sustain  the  de- 
murrer the  evidence  must  plainly  pre- 
ponderate, decidedly  preponderate,  not 
be  merely  doubtful,  so  that  different 
persons  might  come  to  different  conclu- 
sions." Kelly  v.  Ohio  River  R.  Co.,  58 
W.  Va.  216,  221,  52  S.  E.  520,  citing, 
Mannon  v.  Camden,  etc.  R.  Co.,  56 
W.  Va.  554,  49  S.  E.  450;  Barrett  /. 
Raleigh  Coal  Co.,  55  W.  Va.  395,  47 
S.  E.  154;  Shaver  v.  Edgell,  48  W.  Va. 
502,  37  S.  E.  664;  Gunn  r.  Ohio  River 
R.  Co.,  42  W.  Va.  681,  26  S.  E.  546. 
This  case  is  approved  by  the  court  in 
Robinson  v.  Sheets,  63  W.  Va.  394,  61 
S.  E.  347.  See  also  Dempsev  r.  Norfolk, 
etc.  R,  Co.,  69  W.  Va.  271,  71  S.  E. 
284. 

When  Evidence  Conflicting. — "It  is 
said  if  the  evidence  is  conflicting,  only 
that  must  be  looked  to  which  is  most 
favorable  to  plaintiff  on  demurrer  to 
evidence.  This  is  not  a  correct  state- 
ment. The  evidence  must  be  looked 
to  as  a  whole,  and  all  reasonable  in- 
ferences drawn  from  it  in  plaintiff's 
favor,  but  none  of  it  must  be  excluded 
simply  because  unfavorable,  but  only 
if  shown  by  other  evidence  to  be  in- 
correct." Corbett  v.  Smith,  lol  Tenn. 
368,  47  S.  W.  694. 


12.  Ala.— Bryan  r.  State,  26  Ala. 
6.".  Fla. — Atlantic  Coast  Line  B 
r.  McCormick,  59  Fla.  121,  52  So.  712; 
Ingram  V.  Jacksonville  St.  k.  < 'o.,  43 
Fla.  324,  30  So.  800.  El.— Rockhill  p. 
Congress  Hotel  Co.,  237  111.  98,  86  N. 
K.  740,  22  L.  E.  A.  (N.  S.)  576.  Ind. 
Planl  V.  Edward,  85  Ind.  588;  Dindley 
r.  Kelley,  12  [nd.  294.  Kan. — Coy  v. 
Missouri  Pae.  B.  Co.,  69  Kan.  321,  76 
Pac.  844;  St.  Paul  F.  &  M.  In 
V.  Kelly.  43  Kan.  741,  23  Pac.  1046. 
Miss. — Western  Assur.  Co.  v.  Mayer, 
6  1  Miss.  795,  2  So.  173.  Mo.— Dia- 
mond Rubber  Co.  ''.  Wernicke,  148  S. 
W.  160.  Pa.— Davis  r.  Steiner,  14  Pa. 
275;  West  Branch  Bank  r.  Donaldson, 
6  Pa.  179.  Tex.— Thiers  v.  Holmes, 
9  S.  W.  191. 

also  Fowle  v.  Common  Council 
of  Alexandria,  11  Wheat.  (U.  S.)  320, 
6   L.    ed.   484. 

Common  Law  Procedure. — "The  prac- 
tice in  England  was  not  to  allow  the 
demurrer,  except  where  it  was  sup- 
posed the  facts  proved  did  not  sup- 
port the  issue,  and  it  was  desired  to 
refer  that,  as  a  question  of  law,  to 
the  court.  If  the  court  decided  that 
the  facts  did  not  support  the  issue, 
then  it  was  referred  to  the  injury  to 
assess  the  damages."  Mobile  &  Ohio 
R.  Co.  v.  McArthur,  43   Miss.  180,  188. 

The  court  cannot  proceed  upon  a  de- 
murrer to  the  evidence  unless  the  facts 
be  agreed  on  for  the  judges  cannot  try 
the  matter  of  fact.  Copeland  v.  New 
England  Ins.  Co.,  22  Pick.  (Mass.)  135; 
Wright  v.  Pindar,  Alevn  18,  82  Eng. 
Reprint  892;  Wright  t\  Pynder,  St  vie 
34,   82   Eng.   Reprint   509. 

Duty  of  Jury  Nominal. — "Instead  of 
instructing  the  jury  as  to  the  law,  and 
leaving  the  law  to  be  applied  by  the 
jury  to  the  facts  found  by  them  from 
the  evidence,  the  court  discharges  the 
jury,  and,  without  finding  the  facts 
from  the  evidence  as  this  is  done  by 
a  jury,  or  by  the  court  when  it  tries 
the  cause  acting  as  a  jury,  the  court 
applies  the  law  to  admitted  facts,  all 
the  facts  shown  by  the  evidence  and 
all  that  the  evidence  conduces  to  prove 
being  taken  by  the  court,  without 
weighing     probabilities,    as     being    ad- 
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It  is  the  duty  of  the  court  to  consider  as  true  every  portion  of  the 
evidence  tending  to  prove  the  case  of  the  party  resisting  the  demurrer, 
and  not  to  weigh  conflicting  evidence,13  and  the  court  in  considering 


mitted."  Plant  v.  Edwards,  85  Ind. 
588. 

Withdrawal  of  Cause  From  Jury. 
"When  there  is  a  demurrer  filed  to  the 
evidence  the  case  is  withdrawn  from 
the  jury,  the  court  gives  them  no  in- 
structions, and  it  is  not  in  their  power 
to  render  a  verdict."  Railroad  v. 
Sansom,   113   Tenn.   683,   S4   S.   W.   615. 

Decision  Based  on  Uncontradicted 
Facts  and  Not  on  Preponderance  of  Ev- 
idence.— "The  court  upon  a  demurrer 
to  the  evidence,  does  not  decide  the 
case  upon  a  bare  preponderance  of  the 
evidence.  It  must  be  able  to  say- 
before  it  sustains  the  demurrer  that,  ad- 
mit ling  all  the  evidence  to  be  true 
which  the  plaintiff  has  introduced,  and 
that  none  of  the  evidence  conflicting 
therewith  is  true  the  plaintiff  has  ut- 
terly failed  to  make  out  his  case. 
.  .  .  The  decision  of  a  case  by  the 
court  upon  a  demurrer  to  the  evidence 
is  entirely  unlike  either  the  decision 
of  the  case  by  the  court  upon  a  mo- 
tion for  a  new  trial;  for  where  the 
court  sustains  a  demurrer  to  the  evi- 
dence the  court  must  be  able  to  say 
that,  admitting  every  fact  that  is 
proved  which  is  favorable  to  the  plaint- 
iff; and  admitting  every  fact  that  the 
jury  might  fairly  and  legally  infer 
from  the  evidence  favorable  to  the 
plaintiff,  still  the  plaintiff  has  utterly 
failed  to  make  out  some  one  or  more 
of  the  material  facts  of  his  case;  while 
all  that  is  necessary  for  a  jury  to  say 
in  order  to  find  a  verdict  n^iinst 
plaintiff,  is  that  although  the  plaintiff 
may  have  introduced  an  abundance  of 
evidence  to  prove  every  material  fact 
of  his  case,  yet  that  it  does  not  out- 
weigh or  preponderate  over  that  which 
tends  to  prove  the  defendant's  side  of 
the  case."  Brown  r.  Atchison,  T.  & 
S.  F.  E.  Co.,  31   Kan.  1,   1   Pac.  605. 

13.  Ind.— Bethell  V.  Bet  hell,  92  Ind. 
318.  la. — Jones  v.  Ireland,  4  Iowa  63. 
Kan. — Jones  v.  Adair,  76  Kan.  343,  91 
Pac.  78;  Coon  v.  Atchison,  etc.  R.  Co., 
75  Kan,  282,  89  Pac.  682;  Schuster  v. 
Kurtz,  47  Kan.  255,  27  Pac.  994; 
Rodgers  v.  Hodgson,  46  Kan.  276,  26 
Pac.  732;  Christie  v.  Barnes,  33  Kan. 
317,  6  Pac.  599;  Wolf  v.  Washer,  32 
Kan.    533,    4   Pac.    1036;    Bequillard    v. 
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Bartlett,  19  Kan.  382,  27  Am.  Rep. 
120.  Mo. — Riggs  v.  Metropolitan  St. 
R,  Co.,  216  Mo.  304,  115  S.  W.  969. 
Okla. — Shawnee  Light,  etc.  Co.  v.  Sears, 
21  Okla.  3,  95  Pac.  449;  Edmisson  v. 
Drumm-Floto  Com.  Co.,  13  Okla.  440, 
73  Pac.  958;  Jaffray  v.  Wolf,  4  Okla. 
303,  47  Pac.  496.  Pa.— Davis  v.  Stein- 
er,  14  Pa.  275,  53  Am.  Dec.  547;  Feay 
v.  Decamp,  15  Serg.  &  R.  227.  Va. 
Chesapeake  &  O.  R.  Co.  v.  Shipp's 
Admr.,  Ill  Ya.  377,  69  S.  E.  925.  W. 
Va.— Allen  v.  Bartlett,  20  W.  Va.  46; 
Fowler  v.  Baltimore  &  O.  R.  Co.,  18 
W.  Va.   579. 

Credibility  of  Witnesses  and  Weight 
of  Testimony. — "No  epiestion  concern- 
ing the  credibility  of  the  witnesses  can 
be  entertained,  nor  can  any  portion  of 
the  evidence  of  a  contrary  tendency  be 
considered  and  permitted  to  outweigh 
the  evidence,  the  tendency  of  which 
is  against  the  demurring  party."  Kin- 
caid  v.  Nicely,  90  Ind.  403. 

In  passing  upon  the  evidence  "the 
court  will  not  attempt  to  reconcile  con- 
flicts, and  hence  will  not  consider  such 
evidence  as  is  favorable  to  the  de- 
murring party,  if  there  be  any  op- 
posing evidence  upon  the  same  ques- 
tion; and,  hence,  also,  will  not  weigh 
the  evidence  to  determine  whether  any 
particular  fact  is  established,  but  will 
take  as  true  every  fact  of  which  there 
is  any  evidence."  Lake  Shore  &  M. 
S.  R.  Co.  v.  Foster,  104  Ind.  293,  299, 
4  N.  E.  20,  citing  numerous  local  cases. 

Credibility  of  witnesses  and  weight 
of  the  testimony  is  for  the  jury  to  con- 
sider. Fitzsimmons  r.  A.  J.  Ceserv  & 
Co.,  61  Fla.  199,  55  So.  465;  King  v. 
St.  Louis  &  S.  F.  R.  Co.,  143  Mo.  App. 
279,   127  S.  W.  400. 

Evidence  of  Demurrant. — "The  evi- 
dence adduced  by  the  party  demurring 
will  not  be  considered.  By  demurring 
he  withdraws  from  the  consideration 
of  the  court  all  evidence  offered  by 
him,  admits  as  true  whatever  facts  the 
evidence  adduced  by  the  adversary 
tends  to  prove,  and  all  reasonable  in- 
ferences to  be  drawn  therefrom  and 
asks  for  a  decision  of  the  law  upon 
such  admitted  facts."  Lake  Shore  & 
M.  S.  R.  Co.  v.  Foster,  104  Ind.  293, 
299,  4  N.  E.  20,  citing  numerous  local 
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the  demurrer  cannot  go  into  an  investigation  of  the  facts  in  dispute 
or  attempt  to  reconcile  conflicting  or  inconsistent  testimony.14 

Limitation  of  Rule.  —  While  a  demurrer  to  evidence  admits  as  true 
all  facts  of  which  there  is  any  evidence,  and  all  inferences  which  a 
jury  might  draw  from  them,  or  which  may  he  reasonably  drawn  there- 
from, forced  and  violent  inferences  are  not  admitted.15  Conclusions 
of  a  witness,10  or  other  incompetent  evidence  that  may  be  admitted 
over  objection,  will  not  be  considered.17 

III.  WHO  MAY  INTERPOSE.  —  A.  Remedy  Available  to 
Either  Party.  —  A  demurrer  to  the  evidence  may  be  filed  by  either 
party  to  the  evidence  of  the  other,18  except  where    the    evidence    is 


cases.  Poo  also  Hoodman  r.  Ford.  23 
Miss.    592. 

Exception  to  Rule. — An  exception 
exists  when  "evidence  of  a  weaker 
kind  is  contradicted  by  evidence  of 
a  higher  kind,  and  where  the  court 
could  say  as  a  matter  of  law,  that  the 
weaker  evidence  should  not  be  con- 
sidered at  all  but  should  be  excluded." 
Bequillard    v.    Bartlett,    19    Kan.   382. 

14.  Atlantic  Coast  Lino  R.  Co.  17. 
McCorrnick.  59  Fla.  121,  52  So.  712; 
Mugge  17.  Jackson.  .In  Fla.  ^ 3 ~ .  39  So. 
157;  Fritz  v.  St.  Louis.  I.  M.  &  S.  Ry. 
Co.  (Mo.),  148  S.  W.  74. 

"The  trial  court  cannot  weigh  con- 
flicting evidence"  when  a  demurrer  to 
the  evidence  is  interposed.  St.  Paul  F. 
&  M.  Ins.  Co.  17.  Kellv,  43  Kan.  741, 
23  Pac.   1046. 

"If  the  evidence  exhibited  is  loose 
and  indeterminate,  the  adverse  party 
cannot  demur  to  it,  without  stating  it 
upon  the  record,  as  certain  and  ch  ter- 
minate, and  admitting  it  in  that  form 
to  be  true.  Thus,  if  a  witness  testi- 
fies, in  support  of  the  issue,  that  a 
fact  is  thus,  according  to  his  present 
impression,  recollection  or  belief,  the 
adverse  party  to  entitle  himself  to  de- 
mur to  it  must  state  the  evidence  up- 
on the  record  as  certain,  i.  e..  as  affirm- 
ing absolutely  that  the  fact  is  thus, 
and  must  admit  the  evidence,  as  thus 
stated  to  be  true."  Gould's  PI.  (oth 
ed.),  pp.  452,  453,  63,  64;  Ingram  V. 
Jacksonville  St.  E.  Co..  43  Fla.  324, 
30  So.  800.  See  also:  U.  S.— Young 
».  Black,  7  Cranch  565.  3  L.  ed.  440; 
Jordan  v.  Sawyer,  2  Cranch  C.  C.  373, 
13  Fed.  Cas.  No.  7.521;  Johnson  V. 
United  States,  5  Mason  425.  13  Fed. 
Cas.  No.  7.419;  Jacob  v.  United  States, 
1  Brock.  520,  13  Fed.  Cas.  No.  7,157. 
Ala. — Sawyer  v.  Fitts,  2  Port.  9.  Fla. 
Morrison    v.    McKinnon,    12     Fla.    552. 


111.— Crowe  v.  People,  92  HI.  231;  Dor- 
mady  v.  State  Bank,  3  III.  236.  la, 
Coates  r.  Galena,  etc.  R.  Co..  18  Iowa 
277;  .lones  r.  Ireland,  4  Iowa  63.  Miss. 
Steele  v.  Palmer,  M  Miss.  88.  Pa. 
Maus  r.  Montgomerv,  11  Serg.  k  R. 
329. 

15.  U.  S.— United  States  r.  Will- 
iams, 1  Ware  173,  28  Fed.  Cas.  No. 
16.724;  Jones  v.  Van  Zandt,  2  McLean 
596,  13  Fed.  ''as.  No.  7.501 ;  Jacob  v. 
United  States.  T  Brock.  520,  13  Fed. 
Cas.  No.  7.157.  Fla. — Comforter  v. 
City  of  Apalaehicola.  58  So.  28;  At- 
lantic Coast  Lino  R.  Co.  r.  McCorrnick, 
59  Fla.  121.  52  So.  712;  Fee  t.  Florida 
Sugar  Mfg.  Co..  36  Fla.  612,  18  So. 
853.  Ind.— Lake  Shore  &  M.  S.  R.  Co. 
v.  Fostor.  104  Ind.  293,  300,  4  N.  E. 
20;  Talkington  V.  Parish,  89  Ind.  202; 
Willcutts  r.  Northwestern  Mut.  Life 
Ins.  Co.,  81  Ind.  300.  Mass.— Copeland 
r.  New  England  Ins.  Co.,  22  Pick.  135. 
Mo. — Buesching  p.  St.  Louis  Gaslight 
Co..  73  Mo.  219,  39  Am.  Rep.  503. 
N.  Y  —  People  r.  Roe,  1  Hill.  470.  Tex. 
Bradbury  v.  Reed.  23  Tex.  258.  Va. 
Clopton  I?.  Morris,  6  Leigh  278;  Hans- 
brough's  Exrs.  v.  Thorn,  3  Leigh  147. 
W.  Va. — Peabodv  Ins.  Co.  v.  "Wilson, 
29   W.   Va.   528,  *568,   2   S.   E.   888. 

Forced  and  violent  inferences  are  not 
admitted  by  the  party  demurring,  "but 
the  testimony  is  to  be  taken  most 
strongly  against  him,  and  such  conclu- 
sions as  a  jury  might  justifiably  draw 
the  court  ought  to  draw."  Pawling  v. 
United  States,  4  Cranch  (U.  S.)  219, 
2   L.   ed.   601. 

16.  Padgett  v.  Scullin-Gallagher  I. 
&  S.  Co.,  160  Mo.  App.  544,  140  S.  W. 
943. 

17.  Nance  v.  Oklahoma  Fire  Ins.  Co. 
(Okla.).   120  Pac.  948. 

18.  Ala.— Gluek  v.  Cox,  90  Ala.  331, 
8   So.  161.     Miss. — Stiles   v.   Inman,  55 
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plainly  against  him,  or  the  court  doubts  what  facts  should  be  reason- 
ably inferred  from  the  evidence  demurred  to.19 

The  evidence  of  a  party  having  the  affirmative  of  the  issue  may 
be  demurred  to  by  the  adverse  party  under  certain  conditions,20  but 
the  party  upon  whom  the  burden  of  the  issue  rests  cannot  as  a  rule 
demur  to  the  evidence  of  the  other  party,  for  he  cannot  be  allowed 
to  assume  that  he  has  made  out  his  case.21 

If  plaintiff's  evidence  does  not  show  a  prima  facie  case,  the  defend- 
ant may  demur,22  but  if  defendant  wishes  to  set    up    any    facts    in 


Miss.  469.  Va. — Johnson's  Admr.  v. 
Chesapeake  &  O.  E.  Co.,  91  Va.  171, 
21  S.  E.  238;  Trout  v.  Virginia  &  T. 
E.  Co.,  23  Gratt.  619.  W.  Va,— Ben- 
nett v.  Perkins,  47  W.  Va.  425,  35  S. 
E.  8;  Shaw  v.  County  Court,  30  W. 
Va.  488,  4  S.  E.  439;  Peabodv  Ins.  Co. 
v.  Wilson,  29  W.  Va.  528,  2  S.  E.  888. 

Evidence  in  Support  of  Plea. — A  de- 
murrer to  evidence  in  support  of  a  plea 
is  permissible,  and  if  the  evidence  is  in- 
sufficient to  support  the  plea  judgment 
should  be  rendered  for  plaintiff.  Will- 
iams v.  McConico,  27  Ala.  572. 

Action  Involving"  Negligence. — There 
is  no  authority  making  the  fact  of  neg- 
ligence an  exception  to  the  rule  which 
gives  a  party  a  right  to  demur  to  the 
evidence.  Trout  v.  Virginia  &  T.  E. 
Co.,  23   Gratt.   (Va.)    619,  636. 

19.  Johnson 's  Admr.  v.  Chesapeake 
&  O.  E.  Co.,  91  Va.  172,  21  S.  E.  238; 
Clark's  Admr.  v.  Bichmond  &  D.  E. 
Co.,  78  Va.  709,  713;  Trout  v.  Vir- 
ginia &  T.  E,  Co.,  23  Gratt.  (Va.)  619; 
Shaw  v.  County  Court,  30  W.  Va. 
488.  4  S.  E.  439;  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  528,  2  S.  E.  888. 

20.  U.  S. — Pickel  v.  Isgrigg,  ID  Hiss. 
230,  6  Fed.  676.  Miss.— Goodman  v. 
Ford,  23  Miss.  592.  W.  Va.— Bennett 
V.  Perkins,  47  W.   Va.   425,  35  S.  E.  8. 

21.  U.  S.— Pickel  v.  Isgrigg,  10 
Biss.  230,  6  Fed.  676.  Miss.— Stiles 
V.  Inman,  55  Miss.  469.  Okla. — Theis 
v.  Beaver  County  Comrs.,  22  Okla. 
333,  97  Pac.  973.  W.  Va.— Bennett  v. 
Perkins,  47  W.  Va.  425,  35  S.  E.  8; 
Merchants  &  M.  Bank  v.  Evans,  9  W. 
Va.   373. 

Compare  Bonos  r.  Ferries  Co.  (Va.), 
75  S.  E.  126,  in  which  the  court  said: 
"The  fact  that  the  demurrant  has  the 
burden  of  proof  to  carry  does  not,  we 
think,  affect  the  question.  It  imposes 
upon  him  an  additional  burden.  It 
renders  a  successful  resort  to  the  de- 
murrer  to  the   evidence  more   difficult; 
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but  we  are  at  a  loss  to  perceive  how 
the  demurree  can  suffer  any  prejudice 
by  reason  of  that  fact.  "When  Mr. 
Burks  in  his  pamphlet  on  'Demurrer 
to  Evidence.'  page  5,  which  is  cited 
in  the  petition  for  a  writ  of  error, 
states  that  'either  party  may  demur 
to  the  evidence  of  the  other,  but  this 
method  of  defense  is  not  available  to 
the  party  who  has  the  burden  of  proof 
on  any  issue.'  we  take  it  that  he 
means  that  under  such  circumstances 
a  demurrer  is  not  capable  of  being 
used  to  advantage  by  him  upon  whom 
rests  the  burden  of  proof.  But  while 
a  party  who  under  such  circumstances 
demurs  to  the  evidence  undertakes  an 
onerous  task,  there  is  no  arbitrary  rule 
which  denies  him  relief;  but  the  court 
must  still  inquire  whether,  after  dis- 
regarding all  of  the  demurrant's  evi- 
dence which  is  in  conflict  with  that 
of  the  demurree,  there  remains  enough 
to  entitle  him  to  a  judgment." 

Where  a  plaintiff  having  the  burden 
of  proof  demurs  to  defendant's  evi- 
dence and  such  demurrer  is  erroneously 
entertained  by  the  court,  it  is  not 
reversible  error  if  the  facts  be  found 
for  the  defendant.  Bennett  V.  Perkins, 
17  W.  Va.  425,  35  S.  E.  8. 

22.  Schuster  v.  Kurtz,  47  Kan.  255, 
27  Pac.  994;  Copeland  v.  New  Eng- 
land Ins.  Co.,  22  Pick.  (Mass.)  135, 
1-12. 

Distinction  Between  Demurrer  to  Evi- 
dence and  Direction  of  Verdict. — ' '  In 
order  to  sustain  a  demurrer  to  plaint- 
iff's evidence  for  failure  to  make  out 
a  prima  facie  case  it  is  not  necessary 
for  the  court  to  pass  on  the  credibility 
of  plaintiff's  witnesses;  their  credibil- 
ity is  not  only  assumed,  but  the  pro- 
bative  facts  are  given  every  reason- 
able intendment  in  order  to  ascertain 
the  plaintiff's  right  of  recovery.  But 
a  verdict  for  the  plaintiff  peremptorily 
directed    by    the    court    upon    evidence 
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defense,  a  demurrer  to  evidence  is  improper,  as  he  must  resort  to  a 
jury  to  have  them  established.23 

B.  Case  Upon  Agreed  Statement  of  Facts.  -  A  demurrer  to  the 
evidence  is  improper  in  a  case  submitted  upon  an  agreed  statement 
of  facts.24 

IV.  RIGHT  TO  INTERPOSE.  —  Leave  to  file  a  demurrer  to  the 
evidence  must  be  obtained  from  the  court,  and  is  a  matter  resting  in 
its  discretion,25  though  there  is  authority  that  in  civil  cases  it  may  be 


mainly  oral  in  cases  where  the  burden 
of  proof  is  on  the  plaintiff,  occupies 
an  entirely  different  relation  to  the 
established  principles  of  law.  .  .  . 
In  cases  where  the  allegations  of 
plaintiff's  petition  are  denied  by  the 
answer,  although  the  plaintiff  has  the 
burden  of  proof,  yet  when  he  has  made 
out  a  prima  facie  case  by  oral  testi- 
mony, the  court  has  no  authority  to 
sustain  defendant's  demurrer  to  plaint- 
iff's evidence,  but  the  plaintiff  has  the 
right  to  go  to  the  jury  and  have  them 
pass  on  the  credibility  of  the  wit- 
nesses. And  under  the  same  conditions, 
although  plaintiff's  witnesses  are  un- 
contradicted and  unintpeached,  and  the 
defendant  offers  no  evidence  at  all  the 
court  has  no  right  to  command  a  ver- 
dict for  the  plaintiff,  but  it  is  the 
defendant's  right  to  go  to  the  jury 
and  have  them  pass  upon  the  credibil- 
ity of  the  witnesses."  Link  v.  Jack- 
son, 158  Mo.  App.  63,  139  S.  W.  588. 
See  also  Dalton  v.  City  of  Poplar  Bluff, 
173  Mo.  39,  72  S.  W."  1068;  McCrosky 
V.  Murrav,  142  Mo.  App.  133,  125  S. 
W.  226;  Hegberv  v.  St.  Louis  &  S. 
F.   R.   Co.    (Mo.),   147    S.   W.   192,   202. 

"A  demurrer  to  the  evidence  ques- 
tions only  the  sufficiency  or  probative 
effect  of  the  testimony,  and  does  not 
question  the  propriety  of  its  introduc- 
tion." Southern  R.  Co.  r.  Leinart,  107 
Tenn.   635,   64   S.   W.   899. 

23.  Copeland  V.  Xew  England  Ins. 
Co.,  22  Pick.  (Mass.)  135,  142;  Green 
v.  Kansas  City  S.  R.  Co.,  142  Mo.  App. 
67,  125  S.  W.  865;  Oborn  i:  Nelson, 
141  Mo.  App.  42S,  126  S.  W.  178; 
Chenoweth  v.  Sutherland,  141  Mo.  App. 
272,    124    S.    W.    1055. 

Admissions  by  Demurrant. — ' '  Upon 
demurrer  to  evidence,  the  demurrant 
cannot  make  admissions  in  his  own 
favor  and  thereby  have  them  influ- 
ence the  determination  of  a  dispute  as 
to  facts.  Facts  favorable  to  the  de- 
murrant   cannot    thus    be    put    in    the 


balance  against  facts  favorable  to  his 
adversary.  The  demurring  party  can- 
not by  his  demurrer  'cause  his  own 
evidence  to  be  taken  for  true,  and 
the  court  cannot  without  usurping  the 
province  of  the  jury,  decide  upon  its 
truth.'  Woodgates'"  Admx.  v.  Threl- 
keld.  3  Bibb  527.  And  if  he  wishes 
to  set  up  any  facts  in  bis  favor  he 
must  resort  to  the  jury  to  have  them 
established  Copeland  V.  New  England 
Ins.  Co.,  22  Pick.  135.  His  evidence 
cannot  be  considered.  Fritz  v.  Clark, 
80  Ind.  591  and  authorities  cited;  Da- 
vis v.  Steiner,  14  Pa.  St.  275;  Jones 
V.  Ireland,  4  Iowa  63;  Gould  PL,  ch. 
9,  pt.  2,  |  53;  Willeuta  V.  Northwestern 
Mut.  Life  Ins.  Co.,  81  Ind.  300;  Ruff 
v.  Ruff,  85  Ind.  431."  Plant  v.  Ed- 
wards, 85  Ind.  588. 

24.  Bridgeport,  etc.  Co.  v.  Railroads, 
103   Tenn.  490,    195,   53   S.  W.  739. 

25.  U.  S.— Van  Stone  v.  Btilwell  & 
Bierce  Mfg.  Co.,  142  U.  S.  128,  134, 
12  Sup.  Ct.  181,  35  L.  ed.  961.  Ind. 
Plant  V.  Edwards,  85  Ind.  588.  la. 
Jones  v.  Ireland,  4  Iowa  63. 

In  Iowa,  a  demurrer  to  the  evidence 
is  rather  unusual  and  is  allowable  only 
in  the  discretion  of  the  court.  Jones 
v.  Ireland,  4  Iowa  63. 

"If  either  party  has  an  absolute 
right,  whether  the  onus  probandi  was 
upon  him  or  not,  to  demur  to  the  evi- 
dence, and  force  his  adversary  to  join 
therein,  then  the  right  of  trial  by  jury 
is  at  an  end,  and  that  which  has  ever 
been  held  by  the  American  people  as 
one  of  their  most  sacred  rights,  is  a 
myth."  Bennett  v.  Perkins,  47  W. 
Va.  425.  35  S.  E.  8. 

Federal  Rule. — "Since  it  was  deter- 
mined that  a  demurrer  to  evidence 
could  not  be  resorted  to  as  a  matter 
of  right,  it  has  fallen  into  disuse;  and 
as  long  ago  as  1813  it  was  regarded  by 
this  court  as  an  unusual  proceeding, 
and  one  to  be  allowed  or  denied  under 
all    the    circumstances    of    the    case." 


Vol.  VII 


14 


DEMURRER    TO   EVIDENCE 


filed  as  a  matter  of  right.26     In  criminal  causes,  however,  it  can  be 
filed  only  by  consent.27 

V.  TIME  FOR  FILING.  —  A  demurrer  to  evidence  cannot  be  filed 
until  all  the  evidence  on  the  part  of  the  demurree  has  been  heard.28 
In  some  jurisdictions  it  is  required  to  be  filed  at  the  close  of  plaintiff's 
case  and  before  defendant  has  introduced  any  proof,29  and  he  cannot 
thereafter  introduce  any  original  evidence  in  his  behalf,30  while  others 
require  that  defendant  must  rest  his  case  before  the  court  is  required 
to  pass  on  a  demurrer  to  the  evidence.31 

Waiver  of  Objections.  —  An  objection  that  the  demurrer  to  the  evi- 
dence was  not  filed  at  the  right  time  is  waived  unless  such  objection 
is  made  at  the  proper  time  and  is  waived  by  joining  in  the  demurrer.32 

VI.  FRAME  OF  DEMURRER. —  A.  Must  Be  Written.  — A 
demurrer  to  the  evidence  must  be  in  writing.33 


Suydam  v.  Williamson,  20  How.  (U. 
S.)  427,  436,  15  L.  ed.  978,  citing, 
Fowle  V.  Common  Council  of  Alexan- 
dria, 11  Wheat.  (U.  S.)  320,  171,  6  L. 
ed.  484;  United  States  Bank  v.  Smith, 
11  Wheat.  (IT.  S.)  171.  6  L.  ed.  443; 
Young  v.  Black,  7  Cranch  (U.  S.)  565, 
3  L.  ed.  440),  quoted  and  approved  in 
Van  Stone  v.  Stilwell  &  Bierce  Mfg. 
Co.,  supra. 

"An  offer  to  demur  is  not  stricti 
juris."      Jones  v.    Ireland,    4    Iowa    63. 

26.  Martin  v.  State,  62  Ala.  240; 
Williams  v.  McConico,  27  Ala.  572; 
Alexander  v.  Fitzpatrick,  4  Port.  (Ala.) 
405. 

It  may  be  filed  as  a  matter  of  right 
by  a  party  who  introduces  no  evidence 
upon  the  trial  in  opposition  to  that  of 
his  adversary,  more  especially  if  the 
evidence  demurred  to  is  not  loose,  in- 
definite or  circumstantial.  Pharr  v. 
Bachelor,    3    Ala.    237. 

Though  the  Alabama  statute  provides 
that  a  demurrer  to  the  evidence  may 
be  interposed  in  all  actions  upon  con- 
tracts it  is  held  not  to  bar  the  right 
to  file  such  a  demurrer  in  other  civil 
actions.  Gluck  v.  Cox,  90  Ala.  331,  8 
So.   161. 

27.  Martin  v.  State,  62  Ala.  240; 
Brister  v.  State,  26  Ala.  107;  Bryan 
v.  State,  26  Ala.  65;  Doss  v.  The  Com. 
1    Gratt.    (Va.)    557. 

28.  Proprietary  v.  Ralston,  1  Dall. 
(U.  S.)  18,  1  L.  ed.  18;  Campbell  v. 
Strong,  Hempst.  265,  4  Fed.  Cas.  No. 
2,367a. 

29.  Ky  —  Hart  v.  Calloway,  2  Bibb 
460.  Term.— Sands  v.  Southern  R.  Co., 
108    Tenn.    1,   64    S.    W.    478;    Summers 
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r.  Louisville,  etc.  R.  Co.,  96  Tenn.  459, 
35  S.  W.  210.  W.  Va.— Adkins  v. 
Fry,  38  W.  Va.  549,  18  S.  E.  737. 

And  see  Booth  v.  Cotton,  13  Tex.  358. 

Withdrawal  of  Evidence. — A  party 
who  has  offered  evidence  to  the  jury 
cannot  be  permitted  to  withdraw  the 
evidence  from  the  jury  and  demur  to 
the  facts  which  his  adversary  has 
proved.     Catlin  v.  Gilders,  3  Ala.  536. 

30.  Coolev  v.  Galyon,  109  Tenn.  1, 
70  S.  W.  607,  97  Am.  St.  Rep.  823. 
60  L.  R.  A.  139;  Sands  v.  Southern 
Railway  Co.,  108  Tenn.  1,  64  S.  W. 
47S;  Summers  v.  Louisville,  etc.  R.,  96 
Tenn.  458,  35  S.  W.  210;  Woldert  Gro- 
cery Co.  v.  Veltman  (Tex.  Civ.  App.), 
83  S.  W.  224. 

Cross-examination  of  witnesses  for 
plaintiff  does  not  preclude  the  defend- 
ant from  filing  a  demurrer  to  the  evi- 
dence. Ind. — McCrearv  v.  Fike,  2 
Blackf.  374.  Ky.— Burton  v.  Brashear, 
3  A.  K.  Marsh.  276.  Tenn.— Coolev 
r.  fialvon,  109  Tenn.  1,  70  S.  W.  607, 
97  Am.  St.  Rep.  823,  60  L.  R.  A. 
139. 

31.  Clow  v.  Plummer,  85  Mich.  550, 
48  N.  W.  795;  Hinchman  v.  Weeks,  85 
Mich.  535,  48  N.  W.  790;  Denman  V. 
Johnston,  85  Mich.  387,  48  N.  W.  565. 

32.  Tierney  v.  Frazier,  57  Tex.  437, 
443. 

33.  HI.— Rockhill  v.  Congress  Hotel 
Co.,  237  111.  98,  86  N.  E.  740,  22  L. 
R.  A.  (X.  S.)  576;  Creach  r.  Taylor, 
3  111.  277.  Mass. — Golden  v.  Knowles. 
120  Mass.  336.  Tenn.— Railroad  v. 
Brown,  96  Tenn.  559,  35  S.  W.  560; 
Summers  v.  Louisville,  etc.  R.,  96  Tenn 
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B.  Particularity.  —  The  degree  of  particularity  with  which  the 
ground  of  demurrer  should  be  stated  depends  to  some  extent  upon 
the  statute  of  the  jurisdiction  where  it  is  interposed  and  also  the 
character  of  the  case,  but  it  must  he  sufficiently  specific  so  that  the 
demurree  is  fully  advised  of  the  contention  of  the  demurrant  which 
he  is  required  to  meet.11 

It  is  not  sufficient  to  demur  to  the  evidence  generally,  and  leave  the 
court  to  ascertain  what  it  tends  to  prove,  or  what  inferences  may  be 
drawn  from  it,8e  hut  in  reciting  the  evidence  in  the  demurrer,  the 
party  demurring  must  state  distinctly  the  facts  which  the  evidence 
tends  to  prove  and  which  he  thereby  admits,  that  the  court  may 
readily  perceive  the  facts  upon  which  it  is  to  decide.30 

If  the  demurrer  be  so  negligently  framed  that  it  does  not  contain 
the  necessary  facts  on  which  a  judgment  can  be  safely  founded,  no 
judgment  should  be  granted  thereon,  and  if  it  be  granted  it  will  be 
reversed  on  appeal.37 

C.  Setting  Out  the  Evidence.  —  It  is  sometimes  provided  by  stat- 
ute that  upon  a  demurrer  to  the  evidence  being  tendered,  the  court 
must  have  the  testimony  reduced  to  writing,  which  being  signed  by  the 
judge  constitutes  the  record.3"  It  is  held  in  some  jurisdictions  to  be 
improper  to  set  out  the  entire  evidence,39  but  that  the  facts  which  the 


459,  35  S.  W.   210.     And  see  Bonos  v. 
Ferris-  Co.    (Va.),  75  S.  E.  126. 

In  Missouri,  it  is  a  common  practice 
when  the  case  is  tried  before  the  court 
without  a  jury  to  entertain  a  demur- 
rer to  the  evidence  made  orally.  St. 
Louis  Union  Trust  Co.  V.  Merritt,  158 
Mo.   App.   648,   139   S.  W.   824. 

34.  Bonos  v.  Ferries  Co.  (Va.),  75 
S.  E.  126,  wherein  the  demurrer  alleged 
that  "the  matter  aforesaid,  so  intro- 
duced and  shown  in  evidence  to-  the 
jury  by  the  defendant,  is  not  sufficient 
in  law  to  maintain  the  said  issue  on 
the  part  of  the  defendant,  and  that  it, 
the  said  plaintiff,  is  not  bound  by  the 
law  of  the  land  to  answer  the  same. 
Wherefore,  for  want  of  sufficient  mat- 
ter in  that  behalf  to  the  said  jury 
shown  in  evidence,  the  said  plaintiff 
prays  judgment,  and  that  the  jury 
aforesaid  may  be  discharged  from  giv- 
ing any  verdict  upon  said  issue. ' '  This 
was  held  to  be  sufficient. 

35.  Copeland  v.  New  England  Ins. 
Co.,  22  Pick.  (Mass.)   135,  141. 

36.  Copeland  r.  New  England  Ins. 
Co.,  22  Pick.  (Mass.),  135,  141;  Mobile 
&  O.  K.  Co.  v.  McArthur,  43  Miss.  180, 
187. 

Specifying  Wherein  Evidence  Is  In- 
sufficient.— It    is    not    essential    that    a 


demurrer  to  evidence  should  set  out 
and  specify  in  what  particulars  the  evi- 
dence is  insufficient  to  warrant  a  judg- 
ment. It  is  sufficient  to  set  out  the 
evidence  in  detail,  admit  its  truth  and 
all  proper  and  legal  deductions  to  be 
drawn  therefrom,  and  aver  generally 
that  no  recovery  is  warranted  thereby. 
Artenberry  r.  Southern  B.  Co.,  103 
Tenn.  266,  52  S.  W.  878;  Corbett  V. 
Smith,  101  Tenn.  368,  47  S.  W.  694; 
Summers  r.  Louisville,  etc.  B.,  96  Tenn. 
459,  35  S.  W.  210;  Hopkins  v.  Nash- 
ville, etc.  E.,  96  Tenn.  409,  34  S.  W. 
1029. 

37.  Peabodv  Ins.  Co.  v.  Wilson,  29 
W.   Va.   528,   542,   2   S.   E.   888. 

Awarding  Venire  De  Novo. — It  ia 
laid  down  in  the  books  "that  where 
a  demurrer  to  evidence  is  so  negligent- 
ly framed  that  there  is  no  certainty 
in  the  statement  of  the  facts  proved, 
the  court  instead  of  giving  judgment 
upon  it  will  award  a  venire  de  novo.''' 
Hicks  v.  Steigleman,  49  Miss.  377. 

38.  Alabama   Code    (1907),   §5344. 

39.  U.  S—  Pickel  v.  Isgrigg.  10 
Biss.  230,  6  Fed.  676.  HI.— Bockhill 
v.  Congress  Hotel  Co.,  237  111.  98,  86 
N.  E.  740,  22  L.  E.  A.  (N.  S.)  576; 
Ind.— Lindlev  V.  Kelley,  42  Ind.  294. 
Ky.— Woodgate  's  Admx.  v.  Threlkeld,  3 
Bibb   527. 
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evidence  fairly  tends  to  prove  must  be  set  out.40    In  others  the  prac- 
tice is  to  require  the  evidence  to  be  set  out  in  full.41 


40.  Fla.— Loeffler  v.  City  of  West 
Tampa,  55  Fla.  276,  46  So.  426;  Ingram 
v.  Jacksonville  St.  E.  Co.,  43  Fla.  324, 
30  So.  800.  111. — Rockhill  v.  Congress 
Hotel  Co.,  237  111.  98,  86  N.  E.  740, 
22  L.  E.  A.  (N.  S.)  576;  Creach  V. 
Taylor,  3  111.  277;  Indianapolis,  etc. 
E.  Co.  v.  Link,  10  111.  App.  292.  Ind. 
Strough  v.  Gear,  48  Ind.  100.  Miss. 
Western  Assur.  Co.  v.  Mayer,  64  Miss. 
795,  2  So.  173.  See  following  note  as 
to  Virginia  case's. 

Statement  of  Inferences. — ' '  Where 
the  parol  evidence  is  loose,  and  merely 
circumstantial,  the  party  demurring 
must  state  and  admit  all  rational  in- 
ferences favorable  to  the  other  party 
which  a  jury  could  properly  draw,  or 
the  party  offering  the  evidence  will  not 
be  compelled  to  join  in  the  demurrer. 
But  if  the  bearing  of  the  evidence 
upon  the  points  in  issue  be  not  remote 
and  inferential,  but  direct  and  obvious, 
it  is  sufficient  to  state  the  evidence 
itself  and  admit  without  stating  the 
inferences  properly  deducible  from  it. ' ' 
Ditto  V.  Ditto,  4  'Dana   (Ky.)   502. 

41.  Tenn. — Southern  E.  Co.  v.  Lein- 
art,  107  Tenn.  635,  64  S.  W.  S99;  Sum- 
mers v.  Louisville,  etc.  E.,  96  Tenn.  459, 
35  S.  W.  210;  Eailroad  V.  Brown,  96 
Tenn.  559,  35  S.  W.  560.  Va.— Hans- 
brough's  Exrs.  v.  Thorn,  3  Leigh  147; 
Green  V.  Judith,  5  Eand.  1.  W.  Va. 
Adkins  v.  Fry,  38  W.  Va.  549,  18  S. 
E.   737. 

Evidence  To  Be  Set  Out  in  Full. — In 
Strough  v.  Gear,  48  Ind.  100,  the  court 
said:  "When  the  plaintiff  demurs  to 
the  evidence  of  the  defendant  he  should 
set  out  all  the  evidence  offered  by  the 
plaintiff  and  defendant  at  full  length, 
so  that  the  court  may  determine  upon 
the  whole  evidence  for  whom  judg- 
ment shall  be  rendered."  The  court 
in  Pickel  v.  Isgrigg,  supra,  said,  com- 
menting on  this  statement:  "This  an- 
nouncement of  the  court  besides  being 
objectionable  as  confounding  the  rela- 
tive functions  of  court  and  jury,  was 
hardly  called  for  in  the  decision  of 
the  case." 

The  rule  in  Straugh  v.  Gear,  supra, 
seems,  however,  to  have  been  followed 
in    Thomas    v.    Euddle,    66    Ind.    326. 

Reference  to  Exhibit. — A  demurrer 
to   evidence   is  bad  which  does  not   set 
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out  the  evidence  otherwise  than  by 
reference  to  a  written  agreement  as 
Exhibit  No.  1,  thereto,  which  agree- 
ment was  not  marked  filed  or  made 
part  of  the  record  by  bill  of  excep- 
tions. Bridgeport,  etc.  Co.  v.  Rail- 
roads, 103  Tenn.  490,  53  S.  W.  739; 
Hopkins  v.  Nashville,  etc.  R.,  96  Tenn. 
409,   34   S.   W.   1029. 

Modern  Rule. — In  Chesapeake  &  O. 
R.  Co.  i".  Sparrow 's  Admr.,  98  Va.  630, 
37  S.  E.  302,  the  court  said:  "In  dis- 
cussing the  office  of  a  demurrer  to  evi- 
dence, the  learned  author  of  Robin- 
son's Practice,  Vol.  1  (old  ed.),  page 
351,  says,  that  to  avoid  inconvenience, 
the  modern  practice  is  (especially  in 
Virginia,  where  it  has  been  sanctioned 
by  repeated  decisions  of  the  court  of 
appeals)  to  put  all  the  evidence  on  both 
sides  in  the  demurrer,  and  then  to 
consider  the  demurrer  as  if  the  de- 
mandant had  admitted  all  that  could 
reasonably  be  inferred  by  a  jury  from 
the  evidence  given  by  the  other  party 
and  waived  all  the  evidence  on  his 
part  which  contradicted  that  offered  by 
the  other  party,  or  the  credit  of  which 
is  impeached,  and  all  inferences  from 
his  own  evidence  which  do  not  neces- 
sarily flow  from  it.  .  .  .  In  other 
words,  the  modern  practice  requires  the 
demurrant  to  tender  with  and  as  a  part 
of  his  demurrer  to  evidence,  a  state- 
ment of  all  the  evidence  on  both  sides, 
in  order  to  save  the  demurree  the  in- 
convenience of  delay,  and  in  taking  a 
bill  of  exceptions  to  the  refusal  of 
the  court  to  have  made  a  part  of  the 
demurrer  omitted  evidence  which  he 
deems  essential  to  a  correct  decision 
on  the  demurrer.  This  latter  course 
he  may  pursue  or  refuse  to  join  in 
the  demurrer,  and  if  he  is  compelled 
to  join  in  the  demurrer,  this  ruling  of 
the  court  comes  under  review  in  the 
appellate  court  under  an  assignment  of 
error  to  the  judgment  of  the  trial  court 
upon  the  demurrer  to  the  evidence." 
Compare,  Newport  News,  etc.  R.  Co. 
r.  Nicolopoolos,  109  Va.  165,  63  S. 
E.  443,  in  which  the  court  said:  "A 
demurrer  to  the  evidence  must  contain 
a  statement  of  the  evidence.  .  .  . 
While  the  evidence  given  in  the  cause 
on  both  sides  must  be  stated  in  the 
demurrer,    the    party    demurring   is   not 
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Only  the  evidence  as  staled   in  the  demurrer  can  be  considered.42 
It  has  also  been  held  unnecessary  to  have  the  trial  judge  authen- 
ticate evidence  considered  by  him  upon  the  demurrer  to  the  evidence.43 

D.  Effect  of  [mproper  Statement  of  Facts.  —  When  the  facts 
of  what  the  evidence  proved  is  no1  properly  made,  as  where  the  de- 
murrer does  not  admit  facts  which  the  other-  party  attempts  to  prove, 
or  where  there  is  an  evident  attempt  to  set  up  the  evidence  of  the 
demurrant  against  the  evidence  of  the  demurree,  and  to  bring  before 
the  court  a  loose  and  indeterminate  statement  of  disputed  facts,  the 
demurrant  has  the  right  to  insist,  as  error  apparent  on  the  statement 
itself,  that  the  court  erred  in  sustaining  the  demurrer,44  and  the 
error  must  be  presented  to  the  appellate  court  by  bill  of  exceptions.45 

E.  Amendments.  —  A  demurrant  may  by  leave  of  court  amend 
his  demurrer  and  add  additional  grounds.  Such  leave  is  properly 
refused  where  under  the  grounds  already  assigned,  demurrant  has 
the  right  to  present  the  same  point  proposed  to  be  made  by  the 
amendment.40 

VII.  JOINDER.  —  There  must  be  a  joinder  in  demurrer,  and  until 
there  is  such  joinder  no  judgment  can  be  rendered  thereon.17 

When  the  record  shows  that  the  demurrer  was  argued  by  counsel 
for  plaintiff;  and  defendant  and  judgment  thereon  was  pronounced 
without  objection,  it  will  be  presumed  that  there  was  a  formal  joinder 
or  that  it  was  waived.48  .        . 

A  joinder  in  demurrer  may  be  ordered  by  the  court,49  it  being  a 


required  to  have  the  notes  taken  and 
transcribed  .  .  .  and  made  a  part 
of  the  demurrer.  All  that  is  re.[uirr(l 
of  him  is  to  have  the  evidence  correctly 
stated  in  it." 

The  record  need  not  state  that  the 
evidence  set  out  was  all  the  evidence 
offered.  Adkins  v.  Fry,  38  W.  Va.  549, 
18  S.  E.  737. 

42.  Atlantic  Coast  Line  E.  Co.  v. 
McCormick,  59   Fla.   121.   52   So.   712. 

43.  Chesapeake,  etc.  R.  Co.  r.  Spar- 
row's Admr.,  98  Va.  630,  37  S.  E. 
302,  holding  that  "in  the  absence  of 
any  objection  appearing  in  the  record 
to  have  been  made  by  the  plaintiff  to 
the  evidence  considered  by  the  court 
upon  the  demurrer,  and,  in  view  of 
the  fact  that  he  joined  in  the  demurrer, 
it  must  be  presumed  that  the  evidence 
referred  to,  in  the  judgment  of  the 
court,  is  the  evidence  embraced  in  the 
statement  of  it  signed  by  the  defend- 
ant's counsel  and  certified  by  the  clerk, 
along  with  the  order  of  the  court  re- 
citing that  it  is  all  the  evidence  in- 
troduced at  the  trial." 

44.  Loeffler  v.  City  of  West  Tampa, 
55  Fla.  276,  46  So.  426. 


45.  Loeffler  r.  City  of  West  Tampa, 
supra. 

46.  Virginia  I.  &  C.  Co.  v.  Munsey, 
110  Va.   156,  65   8.   E.  478. 

47.  U.  S. — Fowle  v.  Common  Coun- 
cil of  Alexandria,  11  Wheat.  320,  6 
L.  ed.  484;  Pickel  17.  Isgrigg,  10  Biss. 
230,  6  Fed.  676.  la.— Coat  es  V.  Ga- 
lena, etc.  E.  Co.,  18  Iowa  277;  Jones 
r  Ireland,  4  Iowa  63.  Mass. — Golden 
v.  Knowles,  120  Mass.  336.  Miss.— 
Dozier  v.  Anstill,  8  Smed.  &  M.  528. 
Tex.— Booth  v.  Cotton,  13  Tex.  359. 

See,  however,  Lindley  V.  Kelley,  42 
Ind.  294,  that  a  joinder  in  demurrer 
is  the  usual  practice  but  not  necessary. 

There  may  be  a  verbal  joinder.  Vir- 
ginia Iron  C.  &  C.  Co.  v.  Munsey,  110 
Va.   156,   65   S.  E.  478. 

48.  Gluck  v.  Cox,  90  Ala.  331,  8 
So.  161.  And  see  Thiers  v.  Holmes 
(Tex.),  9   S.  W.   191. 

49.  Ala.— Code  (1907),  §5342;  Shaw 
v.  White,  28  Ala.  637;  Williams  v.  Me- 
Conico,  27  Ala.  572.  Ind.— Plant  v. 
Edwards,  85  Ind.  588.  Tex.— Booth  v. 
Cotton,  13  Tex.  359.  Va. — Johnson's 
Admr.  v.  Chesapeake  &  O.  E.  Co.,  94 
Va.  171,  21  S.  E.  238;  Trout  v.  Virginia 
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matter  addressed  to  its  sound  judicial  discretion  subject  to  review 
by  the  appellate  court.50  But  issue  cannot  be  joined  so  long  as  there 
is  any  matter  of  fact  in  controversy  between  the  parties.51 


&  T.  R.  Co.,  23  Gratt.  619,  636.  W. 
Va  —  Shaw  v.  County  Court,  30  W.  Va. 
488,  4  S.  E.  439;  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  528,  2  S.  E.  888. 

Where  evidence  is  given  on  both 
sides  and  one  party  demurs  to  the  evi- 
dence of  the  other,  and  such  party  re- 
fuses to  join  in  the  demurrer  the  court 
cannot  compel  him  to  do  so  where  the 
demurrant  refuses  to  concede  facts 
which  the  evidence  had  a  tendency  to 
prove.  Maus  v.  Montgomery,  11  Serg. 
&    R.    (Pa.)    329. 

Where  the  evidence  was  wholly  parol 
a  joinder  cannot  be  compelled.  Hamp- 
ton  v.   Windham,    2   Eoot    (Conn.)    199. 

In  criminal  cases  at  common  law 
neither  the  crown  nor  the  accused 
could  be  compelled  to  join  in  a  de- 
murrer to  evidence,  but  by  consent 
such  demurrer  could  be  interposed  by 
the  accused.  Martin  v.  State,  62  Ala. 
240;  Brister  v.  State,  26  Ala.  107,  127; 
Bryan  v.  State,  26  Ala.  65;  Doss  V. 
Com.,   1   Gratt.    (Va.)    557. 

Amendment  of  Pleadings  After 
Joinder. — The  party  whoso  pleading  is 
demurred  to  may  waive  his  joinder  in 
demurrer  and  ask  leave  to  amend. 
Fairfax's  Admr.  v.  Lewis,  11  Leigh 
(Va.)  233;  Peabody  Ins.  Co.  V.  Wil- 
son,  29   W.   Va.  528,   539,   2   S.   E.   888. 

A  joinder  cannot  be  ordered  unless 
the  evidence  be  set  out  in  the  de- 
murrer. Newport  News  R.  Co.  v.  Nico- 
lopoolos,  109  Va.  165,  63   S.  E.  443. 

But  a  party  after  joining  in  the  de- 
murrer cannot  be  heard  to  say  that  the 
demurrer  was  not  properly  framed,  in 
that  it  admitted  the  evidence  instead 
of  the  facts  which  the  evidence  estab- 
lished. Valtez  v.  Ohio  &  M.  E.  Co., 
85   111.    500. 

Refusal  To  Join  Waiver  of  Evidence. 
A  refusal  to  join  in  a  demurrer  prop- 
erly tendered  is  a  waiver  of  the  evi- 
dence; to  give  effect  to  which  it  is  the 
business  of  the  court  to  direct  the  jury 
to  disregard  it.  Crawford  v.  Jackson, 
1  Rawle  (Pa.)  427;  Baker's  Case,  5 
Cooke    104a,    77    Eng.   Reprint    216. 

50.  U.  S. — Young  v.  Black,  7  Cranch 
565,  3  L.  ed.  440.  Ala.— Brandon  v. 
Planters,  etc.  Bank,  1  Stew.  320,  18  Am. 
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Dec.  48.  Fla. — Morrison  v.  McKinnon, 
12  Fla.  552.  Ky  — Walker  v.  Kendall, 
Hard.  404.  Pa. — Maus  v.  Montgom- 
ery, 11  Serg.  &  R.  329.  Tex.— Booth 
v.  Cotton,  13  Tex.  359.  Va.— Univer- 
sity of  Virginia  V.  Snvder,  100  Va. 
567,  42  S.  E.  337;  Rohr  v.  Davis,  9 
Leigh   30. 

It  has  been  held  error  to  refuse  to 
compel  a  joinder  in  demurrer  to  evi- 
dence, unless  the  evidence  is  plain- 
ly against  the  demurrant.  Rohr  v.  Da- 
vis, 9  Leigh  (Va.)  30;  Green  v.  Buck- 
ner/s  Admr.,  6  Leigh   (Va.)   82. 

Except  where  the  evidence  is  plainly 
against  the  demurrant,  or  the  court 
doubts  what  facts  should  be  reasonably 
inferred  from  the  evidence  demurred  to, 
it  is  the  duty  of  the  court  to  compel 
the  other  party  to  join  in  the  demur- 
rer. Universitv  of  Virginia  v.  Sny- 
der, 100  Va.  567,  42  S.  E.  337;  John- 
son's Admr.  v.  Chesapeake  &  O.  R. 
Co.,  91  Va.  171,  21  S.  E.  238.  See  also 
Stuart  v.  Columbia  Ins.  Co.,  2  Cranch 
C.  C.  442,  23  Fed.  Cas.  No.  13.554. 

When  Refusal  To  Order  Joinder 
Harmless. — When  the  evidence  set 
forth  in  the  demurrer  shows  that  plaint- 
iff was  entitled  to  recover,  a  refusal 
to  order  a  joinder  is  harmless  error. 
Boyd's  Adm'r.  v.  City  Sav.  Bank,  15 
Gratt.  (Va.)  501;  Brockenbrough  V. 
Ward,  4  Rand.  (Va.)  352. 

51.  Fowle  V.  Common  Council  of  Al- 
exandria, 11  Wheat.  (U.  S.)  320,  6 
L.  ed.  484;  Plant  v.  Edwards,  85  Ind. 
588. 

A  party  cannot  insist  on  the  other 
party's  joining  in  demurrer,  without 
distinctly  admitting,  upon  the  record, 
every  fact  and  every  conclusion  which 
the  evidence  given  for  his  adversary 
conduced  to  prove.  Fowle  r.  Common 
Council  of  Alexandria,  11  Wheat.  (U. 
S.)  320,  6  L.  ed.  484;  Gibson  v.  Hunter, 
2  H.  Bl.   187. 

Where  there  is  a  joinder  without  a 
proper  admission  of  the  facts,  leav- 
ing them  "unsettled  and  indetermin- 
ate," a  judgment  thereon  will  be  re- 
versed. Western  Assur.  Co.  v.  Mayer, 
64  Miss.  795,  2  So.  173;  Dozier  v.  An- 
still,   8    Smed.    &    M.    (Miss.)    528. 
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By  joining  in  the  demurrer,  the  demurree  admits  that  the  evidence 
is  properly  set  out.52 

In  those  jurisdictions  where  the  evidence  must  be  set  out  in  full, 
the  question  that  this  has  not  been  done  is  raised  upon  tin;  joinder  in 
the  demurrer,  and  the  action  of  the  court  may  then  be  excepted  to.53 

VIII.  CONSIDERATION  OF  DEMURRER.  —  A.  Questions  Pre- 
sented.—  The  true  question  raised  by  this  kind  of  demurrer  is  not 
what  it  is  competent  for  the  jury  to  find,  but  what  the  evidence  tends 
to  prove,54  and  whether  the  evidence  supports  the  issui 

B.  When  Sustained.  —  The  following  instances  will  illustrate 
when  a  demurrer  to  evidence  should  be  sustained:  When  there  is  no 
evidence  authorizing  any  recovery  whatsoever  for  the  party  against 
whom  the  demurrer  is  filed,  or  a  verdict  to  the  contrary  must  rest  on 
conjecture  and  speculation;06  when  the  evidence  does  not  reasonably 


52.  Lindley  v.   Kelley,   42   Ind.   294. 

53.  Lindley  v.  Kelley,  42  End.  294; 
Adkins  v.  Stephens,  38  W.  Va.  557,  18 
S.    E.    740. 

54.  Copeland  v.  New  England  Ins. 
Co.,  22  Pick.  (Mass.)  135;  Gibson  V. 
Hunter.   2   H.   Bl.    (Eng.)    187. 

"It  is  no  part  of  the  object  of  such 
proceedings  to  bring  before  the  court 
an  investigation  of  the  facts  in  dis- 
pute, or  to  weigh  the  force  of  testi- 
mony or  the  presumptions  arising  from 
the  evidence.  .  .  .  The  true  and 
proper  object  of  such  a  demurrer  is,  to 
refer  to  the  court  the  law  arising  from 
facts."  Fowle  r.  Common  Council  of 
Alexandria,  11  Wheat.  (U.  S.)  320, 
6    L.    ed.    484. 

Uncertainty  as  to  the  Facts. — In 
Trout  v.  Virginia  &  T.  E.  Co.,  23  Gratt. 
(Va.)  619,  636,  the  court  said:  "We 
know  of  no  authority  for  making  the 
mere  uncertainty  as  to  the  facts,  a 
ground  of  exception  to  the  general 
rule."  Trout  V.  Virginia  &  T.  E.  Co., 
23   Gratt.    (Va.)    619,  636. 

"A  demurrer  to  evidence  presents 
the  question  of  the  sufficiency  of  the 
evidence  against  which  it  is  offered  to 
sustain  the  claims  of  the  person  offer- 
ing it."  Thiers  v.  Holmes  (Tex.),  9 
S.  W.  191. 

55.  U.  S.— United  States  Bank  v. 
Smith,  11  Wheat.  171,  6  L.  ed.  443. 
Conn. — Gates  v.  Nobles,  1  Eoot  344.  Va. 
Humphrev  v.  West,  3  Eand.  516.  W. 
Va.— Riddle    v.    Core,    21    W.    Va.    530. 

56.  Fla Loeffler    v.    City    of    West 

Tampa,  55  Fla.  276,  46  So.  426  (when 
there  can  be  no  recovery  upon  any 
theory  of  the  proof) ;  Knight  v.  Em- 
pire Land  Co.,  55  Fla.  301,  45  So.  1025. 


Kan. — Carter  v.  Prairie  Oil  &  Gas  Co., 
80  Kan.  792,  104  Pac.  563  (where  there 
was  nothing  to  submit  to  the  jury); 
Cotton  r.  National  Fire  ln^.  Co.,  65 
Kan.  511,  70  Pac.  357;  Gardner  v.  King, 
37  Kan.  671,  15  Pac.  920.  Mo.— Sis- 
sel  v.  St.  Louis  &  S.  F.  R.  Co.,  214 
Mo.  515,  113  S.  W.  1104;  Cathey  v.  St. 
Louis  &  s.  F.  B.  Co.,  1  lit  Mo.  App.  134, 

130  S.  W.  130;  Oborn  V.  Nelson,  141 
Mo.  App.  428,  126  S.  W.  178;  Ken- 
nedy v.  Metropolitan  St.  R.  Co.,  128 
Mo.'  App.  297,  107  S.  W.  16.  Okla. 
Theis  V.  Beaver  County  Comrs.,  22 
Okla.  333,  97  Pac.  973;  Willoughby 
v.  Ball,  18  Okla.  535,  90  Pac.  1017 
(where  a  defendant  fails  to  make  out 
his  defense).  See  also  Burnett  r.  Hin- 
shaw,  10  Kan.  App.  583.  63  Pac.  461. 
Va. — Lynchburg  Mill  Co.  v.  National 
Exch.  Bank,  109  Va.  639,  64  S.  E. 
980;  Chesapeake  &  O.  R.  Co.  v.  Hall's 
Admr.,    109   Va.   296,   63    S.    E.    1007. 

A  demurrer  to  evidence  will  be  sus- 
tained where  plaintiff  fails  to  estab- 
lish facts  necessary  to  warrant  a  re- 
coverv.  Pilgrim  v.  Verdigris  Val.  Brick 
&  T.  Co.,  82  Kan.  114,  107  Pac.  554. 

When  plaintiff's  evidence  fails  to 
make  out  a  prima  facie  case,  defend- 
ant's demurrer  to  the  evidence  is  prop- 
erly   sustained.      Mo. — State    V.    Goetz, 

131  Mo.  675,  33  S.  W.  161;  Smith  v. 
Missouri  Pac.  R.  Co.,  113  Mo.  70,  20 
S.  W.  896.  Okla. — Nance  v.  Oklahoma 
Fire  Ins.  Co.,  120  Pac.  948.  Tenn. 
Corbett  V.  Smith  &  Co.,  101  Tenn.  368, 
47    S.   W.    694. 

Plaintiff's  Proof  Showing  Contribu- 
tory Negligence. — A  court  may  sustain 
a  demurrer  to  the  evidence  in  an  ac- 
tion   for    personal    injuries,    where    the 
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support  the  allegations  of  the  petition/'7  and  will  not  support  a  ver- 
dict,58 or  sustain  a  judgment;59  where  it  affirmatively  appears  from 
plaintiff's  evidence  that  he  cannot  recover;60  where  there  is  a  fatal 
variance  between  the  allegations  and  the  proof.01  But  where  the 
question  of  variance  between  the  allegation  and  the  proof  is  first  raised 
by  the  demurrer,  it  will  not  be  regarded  as  fatal,  when  it  appears  that 
the  demurrant  was  not  surprised,  misled  or  prejudiced  thereby.62 
C.  When  Overruled.  —  The  following  cases  will  illustrate  when 
a  demurrer  should  be  overruled :  When  the  plaintiff  has  produced 
testimony  tending  to  support  all  the  allegations  material  to  his  cause 
of  action;63  or  where  a  jury  might  from  the  evidence  legally  find  a 


plaintiff's  witnesses  disclose  that  there 
was  contributory  negligence,  although 
defendant  failed  to  plead  contributory 
negligence  and  no  proof  of  that  fact 
on  the  part  of  defendant  would  have 
been  permitted.  Sissel  r.  St.  Louis  & 
S.  F.  E.  Co.,  214  Mo.  515,  526,  113  S. 
W.    1104,    15    Anno.    Cas.    429. 

Joint  Defendants. — When  there  is  no 
evidence  tending  to  prove  a  cause  of 
action  against  one  or  more  of  several 
defendants,  a  demurrer  filed  by  such 
defendants  will  be  sustained.  Barnes 
v.  Davis  (Okla.),  120  Pac.  275. 

57.  New  Orleans,  etc.  E.  Co.  v. 
Enochs,  42  Miss.  603;  Watkins  v.  Havi- 
ghorst,  13  Okla.  128,  74  Pac.  318;  San- 
ders v.  Chicago,  E.  I.  &  P.  E.  Co.,  10 
Okla.  325,  61  Pac.  1075;  Archer  v. 
United  States,  9  Okla.  569,  60  Pac. 
268. 

A  demurrer  should  be  sustained  where 
the  evidence  introduced  fails  to  prove 
an  essential  allegation.  Norman  v. 
Groves,   22   Okla.   98,   97   Pac.   561. 

58.  Shawnee  Fire  Ins.  Co.  v.  Thomp- 
son &  Eowell  (Okla.),  119  Pac.  985; 
Watkins  V.  Havighorst,  13  Okla.  128, 
74  Pac.  318;  Sanders  V.  Chicago,  E.  I. 
&  P.  E.  Co.,  10  Okla.  325,  61  Pac. 
1075. 

Evidence  Not  Sufficient  To  Support 
Verdict. — "Where  all  the  evidence  of- 
fered by  the  plaintiff  with  the  reason- 
able inferences  and  deductions  there- 
from are  taken  as  true,  and  yet  the 
plaintiff  would  not  be  entitled  to  a 
verdict,  then  the  court  should  sustain 
a  demurrer."  Yingling  r.  Redwine,  12 
Okla.  64,  69  Pac.  810.  And  see  San- 
ders r.  Chicago,  etc.  E.  Co.,  10  Okla. 
325,  61  Pac.  1075;  Corbett  v.  Smith 
&  Co.,  101   Tenn.  368,  47  S.  W.  694. 

59.  Kan. — Holm  r.  Waters,  8  Kan. 
App.  859,  56  Pac.  507.  Neb.— Long- 
necker  v.  Longnecker,  90  Neb.  784,  134 
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N.    W.    926.      Okla.— Sims    v.    Hedges, 
123  Pac.  155. 

60.  Sissel  v.  St.  Louis  &  S.  F.  E.  Co., 
214  Mo.  515,  113  S.  W.  1104;  Bond 
v.  Sandford,  134  Mo.  App.  477,  114 
S.  W.  570;  Geritv's  Admr.  v.  Haley, 
29    W.   Va.   98,   11    S.    E.   901. 

61.  Loeffler  v.  City  of  West  Tampa, 
55  Fla.  276,  46  So.  426;  Ellis  v.  Fla- 
herty, 65  Kan.  621,  70  Pac.  586. 

In  Missouri,  in  order  to  make  thi9 
irregularity  available  the  demurrant 
must  bring  himself  within  the  statutory 
rule.  Wallich  v.  Morgan,  39  Mo.  App. 
469. 

A  defendant  cannot  on  a  demurrer 
to  evidence  take  advantage  of  the  fail- 
use  to  set  the  names  of  individual  part- 
ners in  the  title  of  the  cause.  Brewer 
v.    Abernathy    (N.    C),    74    S.    E.    1025. 

62.  Collier  v.  Monger,  75  Kan.  550, 
89  Pac.  1011. 

63.  Kan. — Collier  v.  Monger,  75 
Kan.  550,  89  Pac.  1011;  Suess  v.  Board 
of  Comrs.,  10  Kan.  App.  5S3,  63  Pac. 
451  ;  Atchison,  etc.  E.  Co.  v.  Sheno- 
weth,  5  Kan.  App.  810,  49  Pac.  155. 
Mo. — Baum  r.  Fiyrear,  85  Mo.  151 
(when  there  is  any  evidence  at  all); 
Kennedv  v.  Metropolitan  St.  E.  Co., 
128  Mo.  App.  297,  107  S.  W.  16.  Okla. 
Belcher  V.  Whitlock,  6  Okla.  691,  56 
Pac.  23.  Tenn. — Harwood  v.  Blythe, 
32  Tex.  800.  Va.— Chesapeake,  etc.  E. 
Co.  t:  Pierce,  103  Va.  99,  48  S.  E. 
534. 

When  There  Are  Joint  Defendants. 
In  an  action  to  which  there  are  sev- 
eral defendants,  if  the  petition,  liberal- 
ly construed,  states  a  cause  of  action 
against  all  of  the  defendants  and  the 
evidence  fairly  tends  to  establish  such 
cause  of  action  against  one  or  more  de- 
fendants, a  demurrer  by  all  of  the  de- 
fendants jointly  to  the  plaintiff's  evi- 
dence should   not  be  sustained.    Hennis 
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verdict  for  plaintiff;84  if  after  considering  the  evidence  of  the  demurree 
as  true  and  allowing  every  reasonable  and  favorable  Inference  natur- 
ally deducible  therefrom,  the  testimony  makes  out  a  prima  facie 
case.'15  When  the  testimony  is  conflicting.68  In  some  jurisdictions, 
however,  a  demurrer  to  evidence  will  be  overruled  where  there  is  any 
evidence  whatsoever  authorizing  a  recovery,  unless  the  evidence  so 
considered  is  lacking  in  some  essential  requisite.07     In  other.-,  the  rule 


V.  Bowers,  79  Kan.  463,  100  Pac.  71; 
Morehead  v.  Hall,  120  X.  C.  213,  35 
S.   E.   428. 

Evidence  Sustaining  One  Count  in 
Declaration. — Where  the  evid 
sufficient  to  sustain  a  verdict  for  plaint- 
iff on  one  count  in  the  declaration  the 
demurrer  should  be  overruled.  Knox- 
ville  Tract.  Co.  v.  Lane,  103  Tenn.  376, 

53  S.  W.  557,  46  L.  E.  A.  549. 

In  Oklahoma,  in  an  action  by  a  pur- 
ported assignee  of  a  note  and  mortgage 
to  foreclose  the  mortgage,  which  action 
•was  instituted  after  the  maker's  death, 
to  which  a  guardian  ad  litem  filed  a 
general  denial,  when  the  plaintiff's  evi- 
dence consisted  of  proof  showing  the 
execution  of  the  note  and  mortgage  and 
failed  to  prove  the  maker's  death,  the 
appointment  of  an  administrator  or  of 
any  balance  due  on  the  note,  the  de- 
murrer should  be  sustained.  Sims  V. 
Hedges   (Okla.),  123  Pac.  155. 

64.  Ala. — Patterson  v.  Blakeney,  33 
Ala.  338;  Bates  v.  Bates,  33  Ala.  102; 
Donaldson  v.  Waters,  30  Ala.  175;  Arm- 
strong v.  Armstrong,  29  Ala.  538.  Fla. 
Seaboard  Air  Line  v.  Moseley,  60  Fla. 
186,  53  So.  718;  Johnson  v.  Louisville 
&  N.  K.  Co.,  59  Fla.  305,  52  So.  195. 
Ind. — Nordyke  &  Marmon  Co.  v.  Van 
Sant,   99   Ind.    188;    Stanford    v.    Davis, 

54  Ind.  45.  Kan. — Gilmore  v.  Bank  of 
Garnett,  10  Kan.  App.  496,  63  Pac. 
89;  Skinner  v.  Mitchell,  5  Kan.  App. 
366,  48  Pac.  450.  Mo.— Scott  V.  Mis- 
souri Southern  E.  Co.,  158  Mo.  App. 
625,  139  S.  W.  259;  Smith  V.  Lvle  Eock 
Co.,  132  Mo.  App.  297,  111  S.  W. 
831.  Va.— Virginia,  Iron  C.  &  C.  Co. 
V.  Munsey,  110  Va.  156,  65  S.  E.  478; 
Massey's  Admr.  v.  Southern  E.  Co., 
106  Va.  515.  56  S.  E.  275. 

"A  demurrer  to  the  evidence  .  .  . 
should  be  overruled  when,  upon  the 
evidentiary  facts  stated  therein,  and 
the  inferences  fairly  to  be  drawn  there- 
from, a  finding  for  the  plaintiff  may 
lawfullv  be  predicated."  Fitzsimmons 
v.  A.  J.  Cesery  Co.,  61  Fla.  199,  55 
So.  465. 


To  same  effect,  Steffens  V.  Fisher, 
161  Mo.  App.  386,  143  8.   W.   1101. 

In  Virginia,  "where,  upon  a  demur- 
rer to  the  evii  tie  evidence  is 
such  that  a  jury  might  have  found  a 
verdict  for  the  demurree,  the  court 
must  grant  judgment  in  his  favor." 
Eichmond  r.  Barry,  109  Va.  274.  278, 
63  S.  E.  1074.  See  also  Milton  -  Admx. 
v.  Norfolk,  etc.  B.  Co.,  108  Va.  752, 
62  S.  E.  960;  Citizens'  Bank  v.  Taylor 
&  Co.,   in  i   Va.    164,  51   S.    E.   159. 

The  question  to  be  determined  in 
considering  a  demurrer  to  the  evidence 
is  this:  "If  the  jury  had  found  a 
verdict  for  plaintiff  on  the  evidence 
taken  from  their  consideration  by  the 
demurrer,  would  it  be  proper  to  set 
aside  the  verdict?  In  other  words, 
could  a  jury  have  found  from  the  evi- 
dence a  warranted  verdict  for  the 
plaintiff?"  If  the  verdict  could  not 
be  sustained  on  motion  to  set  it  aside, 
the  demurrer  should  be  sustained,  oth- 
erwise it  should  be  overruled.  Demp- 
sey  v.  Norfolk  &  W.  E.  Co.,  69  W. 
Va.    271,    71    S.    E.   284. 

65.  Fink  p.  Kansas  City  So.  E.  Co., 
161  Mo.  App.  314,  143  S.  W.  568,  cit- 
ing local  cases.  Consult  also  cases 
under  II,  supra. 

66.  Felver  v.  Central  Elec.  E.  Co., 
216  Mo.  195,  115  S.  W.  980;  King  t. 
St.  Louis  &  S.  F.  E.  Co.,  143  Mo.  App. 
279,  127  S.  W.  400;  Cathev  v.  St.  Louis 
&  S.  F.  E.  Co.,  149  Mo.  App.  134,  130 
S.    W.    130. 

67.  Fla. — Knight  V.  Empire  Land 
Co.,  55  Fla.  301,  45  So.  1025.  Kan. 
Wilson  v.  Beck,  44  Kan.  497,  24  Pac. 
957;  Brown  v.  Atchison,  etc.  E.  Co., 
31  Kan.  1.  1  Pac.  605.  Mo.— Young  v. 
Webb  City,  150  Mo.  333,  51  8.  W. 
Bender  v.  St.  Louis,  etc.  E.  Co.,  137 
Mo.  240,  37  S.  W.  132;  Hazell  v.  Tip- 
ton Bank,  95  Mo.  60,  8  S.  W.  173.  6 
Am.  St.  Bep.  22.  Okla.— Missouri,  K. 
&  T.  E.  Co.  v.  Walker.  27  Okla.  - 
113  Pae.  907;  St.  Louis,  etc.  E.  Co.  r. 
Jamieson,    20    Okla.    654,    95    Pac.    417: 
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is  that  if  there  is  conflicting  evidence  the  evidence  of  the  demurrant  is 
not  considered  unless  it  so  plainly  preponderates  over  the  evidence 
of  the  demurree  that  if  there  were  a  verdict  in  favor  of  the  latter 
it  would  be  set  aside  and  in  such  case  the  demurrer  must  be  sustained.68 

IX.  WITHDRAWAL.  —  Permission  to  withdraw  a  demurrer  to 
evidence  before  joinder  may  be  granted  by  the  court,09  and  a  de- 
murrant may  be  permitted  to  withdraw  his  demurrer,  even  after  it 
has  been  argued,  and  to  plead  or  reply  de  novo  in  order  to  go  to  trial 
on  the  merits.70 

X.  JUDGMENT.  —  A.  When  Demurrer  Sustained  or  Over- 
ruled.—  If  the  demurrer  is  sustained  judgment  is  rendered  for  the 
demurrant71  and  is  substantially  the  same  as  a  final  judgment  on  de- 
murrer to  the  complaint  or  answer.72 

If  the  demurrer  is  overruled,  plaintiff  is  entitled  to    judgment.73 


Cole   v.   Missouri,   K.    &   O.   E.   Co.,   20 
Okla.    227,    94    Pac.    540. 

68.  Michael  v.  Eoanoke  Mach.  Wks., 
90  Va.  492,  19  S.  E.  261,  44  Am.  St. 
Eep.  927;  Eubank 's  Exr.  v.  Smith.  77 
Va.  206;  Barrett  v.  Ealeigh  Coal,  etc. 
Co.  55  W.  Va.  395,  47  S.  E.  154; 
Bowman  v.  Dewing,  50  W.  Va.  445, 
40  S.  E.  576;  Bulkley  v.  Sims,  48  W. 
Va.  104,  35  S.  E.  971;  Lewis  v.  Chesa- 
peake, etc.  E.  Co.,  47  W.  Va.  656,  35 
S.  E.  908,  81  Am.  St.  Eep.  816;  Gunn 
v.  Ohio  Eiver  E.  Co.,  42  W.  Va.  676, 
26  S.  E.  546,  36  L.  E.  A.  575. 

69.  Holmes  v.  Phoenix  Mut.  L.  Ins. 
Co.,  49   Ind.  356. 

70.  Fairfax's  Admr.  v.  Lewis,  11 
Leigh  (Va.)  233;  Peabody  Ins.  Co. 
v.  Wilson,  29  W.  Va.  528,  539,  2  S.  E. 
888 

71.  Obangh  V.  Finn,  4  Ark.  110,  37 
Am.  Dec.  773;  Umschied  r.  Scholz,  84 
Tex.  265,  16  S.  W.  1065;  Thiers  v. 
Holmes  (Tex.),  9  S.  W.  191. 

In  Kansas,  the  statute  permits  the 
case  to  be  reopened  and  the  introduc- 
tion of  other  evidence.  Farmers'  & 
Merchants'  Bank  v.  Glen  Elder  Bank, 
46  Kan.  376.  26  Pac.  6S0;  Joseph,  etc. 
E.  Co.  v.  Dryden,  17  Kan.  278;  Cook 
v.  Ottawa  University,  14  Kan.  548. 

Joint  Defendants. — Where  there  are 
several  defendants,  the  fact  that  a  de- 
murrer to  evidence  was  sustained 
against  one  or  more  joint  tort  feasors 
does  not  necessarily  preclude  a  recov- 
ery against  the  remaining  defendants. 
Moudy  v.  St.  Louis  Dressed  Beef.  etc. 
Co.,   149   Mo.   App.   413.   130  S.  W.  476. 

72.  Lindley   v.   Kelley,    42   Ind.   294. 

73.  U.  S.— Fowle  v.  Common  Coun- 
cil of  Alexandria.  11  Wheat.  320,  6  L. 
ed.   484.     Ind. —  Plant   v.   Edwards,   85 
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Ind.  588;  Fouch  v.  Wilson,  60  Ind.  64, 
28  Am.  Eep.  651;  Griggs  v.  Seeley,  8 
Ind.  264.  Mass. — Golden  v.  Knowles, 
120  Mass.  336;  Copeland  V.  New 
England  Ins.  Co.,  22  Pick.  135.  Miss. 
Hall  17.  Browder's  Admr.,  4  How.  224. 
Pa. — Davis  v.  Steiner,  14  Pa.  275;  Com. 
t\  Parr,  5  Watts  &  S.  345.  Tex.— Gal- 
veston, etc.  E.  Co.  v.  Templeton,  87 
Tex.  42,  26  S.  W.  1066;  Thiers  r. 
Holmes  (Tex.),  9  S.  W.  191;  Woldert 
Grocery  Co.  r.  Veltman  (Tex.  Civ. 
App.),  83  S.  W.  224.  Va.— Nuttall  v. 
McDouall,  6  Call  53.  W.  Va,— Quar- 
rier  v.  Baltimore,  etc.  E.  Co.,  20  W. 
Va.  424.  And  see  Gray  v.  McNeal,  12 
Ga.  424;  Wright  v.  Pynder,  Style  34, 
82  Eng.  Eeprint  509;  Gibson  v.  Hunter, 
2  H.  Bl.  187. 

The  effect  of  filing  a  demurrer  and 
joinder  thereon  is  to  close  the  evidence 
absolutely  and  for  all  purposes,  and  if 
the  demurrer  is  overruled  the  case  may 
properly  be  submitted  for  the  assess- 
ment of  damages  upon  the  evidence 
embodied  in  the  demurrer  and  without 
permission  to  either  party  to  intro- 
duce other  testimony.  Coleman  v.  Ben- 
nett, 111  Tenn.  705,  714,  69  S.  W. 
734;  Mitchell  v.  Railway  Co.,  100  Tenn. 
333,  45  S.  W.  337,  40"  L.  E.  A.  426; 
Mfg.  Co.  r.  Morris,  105  Tenn.  654,  58 
S.    W.    651. 

In  Virginia,  after  a  demurrer  to  evi- 
dence is  interposed  the  case  may  be 
submitted  to  the  jury  for  their  ver- 
dict, subject  to  the  judgment  of  the 
court  on  the  law  of  the  case.  Eich- 
mond  V.  Barrv,  109  Va.  274,  63  S.  E. 
1074. 

Reopening  Case. — After  a  demurrer 
to  evidence  is  overruled  it  is  not  com- 
petent for  the  demurree  to  reopen  the 
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In  some  jurisdictions,  however,  the  practice  is  to  permit  demurrant 
to  introduce  his  evidence  and  proceed  with  the  trial,  when  the 
demurrer  is  overruled.71 

In  jurisdictions  where  the  demurrant  may  introduce  evidence  if 
his  demurrer  be  overruled,  the  only  way  he  can  avail  himself  of  a 
defect  in  demurree's  evidence  is  to  stand  on  his  demurrer  and  decline 
to  introduce  testimony  in  his  own  behalf,78  as  the  introduction  there- 
after of  evidence  by  him  waives  the  objection  and  the  ruling  of  the 
court  thereon,70  especially  where  the  defect  in  plaintiff's  proof  is 
supplied  hy  the  evidence  so  introduced.77 


merits  and  retry  the  issues  of  fact 
before  a  jury.  Gluck  v.  Cox,  90  Ala. 
331,    8    So.    161. 

74.  Lew  r.  Simmons.  42  Ga.  53; 
Dunn  v.  Bozarth,  59  Neb.  244,  SO  N. 
W.    811. 

In  Michigan,  the  defendant  may  at 
the  conclusion  of  plaintiff's  case  demur 
to  the  evidence,  without  resting  his 
case  absolutely,  and  upon  the  refusal 
of  the  court  to  grant  the  motion  may 
introduce  testimony  and  mal 
fense  upon  the  merits.  Michigan  Pub. 
Acts    (1899),    p.    274. 

75.  Gallagher  V.  Edison  Ilium.  Co., 
72  Mo.  App.  576;  Goodger  v.  Finn. 
10  Mo.  App.  226. 

76.  U.  S.— McCabe  &  Steen  Constr. 
Co.  V.  Wilson.  209  U.  S.  275,  28  Sup. 
Ct.  558,  52  L.  ed.  788;  Allen  v.  Knott, 
171  Fed.  76.  96  C.  C.  A.  ISO;  United 
States  Fidelitv,  etc.  Co.  r.  Woodson 
County,  145  Fed.  144.  76  C.  C.  A.  114; 
Tambl'yn  r.  Johnson,  126  Fed.  267,  62 
C.  C.  A.  601;  Barnard  v.  Randle.  110 
Fed.  906,  49  C.  C.  A.  177,  affirming, 
99  Fed.  34S.  D.  C— Prindle  v.  Camp- 
bell. 7  Mackey  598.  111. — Joliet.  etc. 
R.  Co.  v.  Velie,  140  111.  59.  29  X.  E. 
706,  affirming,  36  111.  A]  50;  fxearv 
t;.  Bangs,  138  111.  77.  27  X.  E.  462; 
Dowie  v.  Priddle.  116  111.  App.  184, 
affirmed,  216  111.  553.  75  X.  E.  243. 
Kan. — Missouri  Pac.  R.  Co.  v.  Bentley, 
78  Kan.  221,  93  Pac.  150;  Supreme 
Forest  W.  Cir.  r.  Stretton.  68  Kan. 
403,  75  Pac.  472.  Mo.— Weber  v. 
Strobel,  236  Mo.  649.  139  S.  W.  188; 
Riggs  v.  Metropolitan  St.  R.  Co.,  216 
Mo.  304.  115  S.  W.  969;  Felver  v. 
Central  Elec.  R.  Co..  216  Mo.  195.  115 
S.  W.  980:  Fuchs  r.  St.  Louis,  etc.  R. 
Co.,  167  Mo.  620.  67  S.  W.  610.  57  L. 
R.  A.  136;  Lohnes  v.  Baker.  156  Mo. 
App.  397.  137  S.  W.  282;  Remmers  v. 
Shubert.  155  Mo.  App.  588.  134  S.  W. 
1042;    Semple   v.    United   Rvs.    Co.,   152 


Mo.  App.  18,  133  S.  W.  114;  Brock 
r.  St.  Louis  Transit  Co.,  107  Mo. 
109,  81  S.  W.  219;  McLain  v.  St.  Louis, 
etc.  R.  Co..  100  Mo.  App.  3r4,  73  S. 
W.  909.  W.  Va.—  Young  r.  West  Vir- 
ginia, etc.  R.  Co..  42  W.  Va.  112,  24 
8.  E.  615;  ''ore  v.  Ohio  River  R.  Co., 
3S    W.    Va.    156,    Is   S.    B.   596. 

Exception  to  Rule. — The  rule  stated 
iu  tin'  text  i^  subject  to  this  exception: 
"That  the  demurrant  does  not  wholly 
waive  his  right  to  have  the  ruling  of 
the  court  ri\  iewed,  but  this  court,  in 
such  cases  and  where  such  ruling  is 
urged  as  error  in  the  motion  for  a  new 
trial,  will  look  to  the  entire  evidence, 
no  matter  by  whom  offered,  in  deter- 
mining its  sufficiency."  Weber  v. 
Strobel,  236  Mo.  649,  139  S.  W.  188, 
citing,  Matz  v.  Missouri  Pac.  R.  Co., 
217  Mo.  275,  117  S.  W.  584;  Klocken- 
brink  v.  St.  Louis,  etc.  R.  Co.,  172  Mo. 
678,  72  S.  W.  900;  Eswin  v.  St.  Louis, 
etc.   R.   Co.,  96  Mo.   290,  9  S.  W.  577. 

77.  Kan. — Missouri  Pac.  R.  Co.  t\ 
Bentley.  78  Kan.  221,  93  Pac.  150; 
Pine  r.  Western  Xat.  Bank,  63  Kan. 
462.  65  Pac.  690;  Atchison,  etc.  R. 
Co.  r.  Reecher,  24  Kan.  228.  Mo  — 
Klockenbrink  v.  St.  Louis,  etc.  R.  Co.. 
172  Mo.  678,  72  S.  W.  900;  Weber  v. 
Kansas  Citv  Cable  R.  Co.,  100  Mo. 
194,  12  S.  W.  104,  13  S.  W.  587,  18 
Am.  St.  Rep.  541,  7  L.  R.  A.  819; 
Eswin  v.  St.  Louis,  etc.  R.  Co.,  96 
Mo.  290.  9  S.  W.  577;  King  v.  Na- 
tional Oil  Co.,  81  Mo.  App.  155;  Gal- 
lagher v.  Edison  Ilium.  Co.,  72  Mo. 
App.  576;  Price  r.  Barnard,  65  Mo. 
App.  649.  Okla.— St.  Louis  &  S.  F.  R. 
Co.  v.  Loftis,  25  Obia.  496,  106  Pac. 
824. 

Converse  of  Rule. — But  where  the 
plaintiff  is  entitled  to  have  a  demurrer 
to  his  evidence  overruled,  the  error  can- 
not be  cured  by  defendant's  evidence. 
Kevstone  Iron  Wks.  v.  Wilkie,  6  Kan. 
App.   654.   49  Pac.   706. 
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When  an  answer  contains  several  defenses,  and  at  the  conclusion 
of  defendant's  evidence  the  plaintiff  interposes  a  demurrer,  and  the 
court  sustains  it  as  to  one  and  overrules  it  as  to  the  others,  it  is 
held  that  this  does  not  withdraw  from  the  jury  any  evidence  which  is 
applicable  to  the  remaining  defenses.78 

Judgment  for  Demurree  on  Reversal.— If  on  appeal  it  be  held  that  the 
demurrer  was  erroneously  sustained  and  the  appellate  court  direct 
the  trial  court  to  overrule  the  demurrer,  judgment  for  the  demurree 
will  result.79 

B.  When  Judgment  Refused.  —  If  there  be  a  joinder  on  demurrer 
without  admitting  the  facts  and  the  conclusion  derivable  from  those 
facts,  it  is  a  sufficient  reason  for  refusing  judgment  upon  the  de- 
murrer.80 

C.  Entry  of  Judgment  Nunc  Pro  Tunc.  —  A  mere  announce- 
ment by  a  judge  in  court  of  his  opinion  to  sustain  a  demurrer  to 
evidence,  without  an  order  or  direction  to  the  clerk  to  enter  judg- 
ment accordingly,  is  not  a  sufficient  rendition  of  judgment  to  warrant 
the  entry  of  it  as  a  final  judgment  nunc  pro  tunc.81 

D.  Right  To  Grant  New  Trial.  —  The  court  may,  upon  sustain- 
ing a  demurrer  to  the  evidence,  grant  a  new  trial.82 

E.  Power  To  Vacate.  —  The  judgment  rendered  on  a  demurrer 
to  evidence  may  ordinarily  be  vacated  during  the  same  term  at  which 
it  was  rendered.83 

F.  Assessment  of  Damages.  —  If  the  issue  be  detennined  in  de- 
murrant's favor  and  there  be  a  jury,  they  must  assess  the  damages 
previous  to  their  being  discharged,  or  if  they  be  unliquidated,  a  jury 
must  be  impaneled  to  ascertain  the  damages.84  This,  however,  has 
been  held  to  be  discretionary,  the  court  directing  either  that  the  dam- 
ages be  assessed  conditionally,  or  discharging  the  jury  leaving   the 


78.  Troutman  r.  Behoteguy,  69  Kan. 
176,   76   Pac.   446. 

79.  Plaskett  r.  Benton-Warren  Agr. 
Soc,  45  Ind.  App.  358,  90  N.  E.  908, 
89    N.    E.    968. 

80.  Fowle  v.  Common  Council  of  Al- 
exandria, 11  Wheat.  (U.  S.)  320,  6 
L.  ed.  484;  Western  Assur.  Co.  v.  Mayer, 
64  Miss.  795,  2  So.  173. 

81.  Vance  v.  Railway  Co..  53  W. 
Va.  338,  44  S.  E.  461,  especially  when 
it  further  appears  that  absence  of 
counsel  was  the  reason  for  not  order- 
ing it  to  be  entered  at  the  time  of 
the    announcement. 

82.  Fairfax's  Admr.  v.  Lewis,  11 
Leigh  (Va.)  233;  Peabody  Ins.  Co.  v. 
Wilson,  29  W.  Va.  528,  539,  2  S.  E. 
888. 

83.  Missouri  Pac.  R.  Co.  v.  Berry, 
79  Kan.   19,   98   Pac.   204. 

84.  Ala.— Code  (1907),  §  5345; 
Gluck  v.  Cox,  90  Ala.   331,  8  So.   161; 
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Young  v.  Foster,  7  Port  420.  Miss. 
Mobile  &  O.  E.  Co.  v.  McArthur,  43 
Miss.  180.  Tenn. — Railroad  Co.  v.  San- 
som,  113  Tenn.  683,  84  S.  W.  615.  Tex. 
Galveston,  etc.  E.  Co.  V.  Templeton, 
87  Tex.  42,  26  S.  W.   1066. 

"In  many  actions  ex  contractu,  wher- 
ever on  default,  a  final  judgment  may 
be  rendered,  a  writ  of  inquiry  would 
be  unnecessary.  But  in  actions  ex 
delicto,  although  the  tort  may  grow 
out  of  a  breach  of  duty,  .  .  .  the 
only  safe  practice  is  to  assess  the  dam- 
ages by  the  jury."  Mobile  &  O.  E.  Co. 
v.    McArthur,    43    Miss.    180,    188. 

The  court  cannot  assess  damages 
(Young  v.  Foster,  7  Port.  (Ala.)  420; 
Hanover  Fire  Ins.  Co.  v.  Lewis,  23 
Fla.  193,  1  So.  863),  unless  they  be 
liquidated  (Galveston,  etc.  E.  Co.  V. 
Templeton,  87  Tex.  42,  26  S.  W.  1066; 
Matthew's  Admr.  r.  Traders'  Bank 
[Va.],   27   S.   E.   609). 
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damages  to  be  assessed  by  another  jury  should  the  demurrer  be  over- 
ruled.88 

XI.  EQUIVALENT  PROCEEDINGS.  -  A.  Motion  To  Direct 
Verdict.  —  A  motion  by  the  defendant  to  direct  a  verdict  is  not 
equivalent  to  a  demurrer  to  evidence,  and  when  such  a  motion  is 
overruled,  the  trial  must  proceed  as  if  it  had  not  been  made,  and  the 
court  cannot  because  of  overruling  the  motion  instruct  the  jury  to 
find  for  plaintiff  on  the  ground  that  the  motion  admitted  the  truth 
of  the  evidence  adduced.88  In  some  jurisdictions,  however,  a  motion 
to  direct  a  verdict  has  been  regarded  as  equivalent  to  a  demurrer  to 
the  evidence.87 

B.  Request  To  Withdraw  Case  Prom  Ji  uv.  —  Asking  an  instruc- 
tion to  take  a  case  from  the  jury  is,  in  fact,  the  equivalent  of  a  de- 
murrer to  the  evidence.88 


85.  Ark. — Obaugh  V.  Finn,  4  Ark. 
110,  57  Am.  Dec.  773.  Fla.— Hanover 
Fire  Ins.  Co.  v.  Lewis,  23  Fla.  193, 
1  So.  863.  Ind.— North  British,  etc.  Co. 
v.  Crutchfielrl.  108  Ind.  -118,  530,  9 
N.  E.  458;  Lindley  v.  Kelley,  42  Cnd. 
294;  Plaskett  v.  Benton-Warren  Agr. 
Soe.,   45   Ind.   App.   358,   S9    N.    1" 

90  N.  E.  908  (holding  the  latter  to 
be  the  better  practice).  Va. — Humph- 
rey  v.  West,  3  Band.  516. 

86.  Eberstadt  < .  State,  92  Tex.  94, 
45  S.  W.  1007;  Threadgill  v.  Shaw  (Tex. 
Civ.  App.),  148  S.  W.  S25. 

And  see  Bass  v.  Eublee,  76  Vt.  395, 
57  Atl.  965,  that  a  motion  to  direct 
a  verdict  is  in  the  nature  of  a  demur- 
rer to  evidence,  and  pointing  out  the 
distinction. 

In  Maryland,  a  request  that  the  court 
instruct  the  jury  that  under  the  plead- 
ings and  evidence  in  the  case  there  was 
no  legally  sufficient  evidence  to  entitle 
plaintiff  to  recover,  has  been  held  to 
be  a  demurrer  to  the  evidence.  Parr  v. 
City  Trust,  etc.  Co.,  95  Md.  291,  52 
Atl.  512;  Countv  Oomrs.  v.  Wise,  75 
Md.    38,    23    Atl.    65. 

Motion  To  Direct  Verdict  and  Demur- 
murrer  to  Evidence  Compared. — ' '  The 
effect  of  the  motion  made  by  the  de- 
fendants to  instruct  the  jury  to  find  for 
them  has  practically  the  same  effect 
as  a  demurrer  to  the  evidence  in  call- 
ing for  the  opinion  of  the  court  on  the 
legal  sufficiency  of  the  proof,  but  it 
does  not  have  the  effect  to  withdraw 
the  case  from  the  jury.  If  a  motion  be 
overruled,  the  trial  must  proceed  as  if 
it  had  not  been  made,  and  the  court 
cannot,  because  the  motion  has  been 
overruled,  instruct  the  jury  to  find  for 


the  plaintiff  upon  the  ground  that  the 
motion  admitted  the  truth  of  the  evi- 
dence adduced.  2  Thompson  Trials, 
§2270,  p.  1624;  Harris  r.  Woody,  9  Mo. 
113.  The  difference  between  the  de- 
murrer to  the  evidence  and  the  mot  inn 
to  instruct  a  verdict  for  the  defend- 
ant is  technical,  it  is  true,  but  it  is 
still  a  practical  difference,  in  this: 
that  the  defendant  does  not  choose  to 
withdraw  his  case  from  the  jury  and 
rely  upon  the  testimony  already  intro- 
duced, but  exercises  his  option  of  call- 
ing for  the  judgment  of  the  court  upon 
the  strength  of  plaintiff's  case,  with 
the  privilege,  in  case  the  decision  is 
against  him  of  proceeding  to  develop 
his  defense  to  the  plaintiff's  action." 
Eberstadt  v.  State,  92  Tex.  94,  45  S.  W. 
1007,  quoted  and  approved  in  Woldert 
Grocery  Co.  v.  Vettman  (Tex.  Civ. 
App.)/ 83  S.  W.  224. 

87.  D.  C— Fbhoff  r.  Brandenburg,  26 
App.  Cas.  3,  motion  is  in  the  nature 
of  a  demurrer  to  evidence.  111. — Barte- 
lott  v.  International  Bank,  119  111.  259, 
271,  9  X.  E.  898;  Doane  V.  Lockwood, 
115  111.  490,  4  N.  E.  500;  Pratt  v.  Stone, 
10  111.  App.  633  (has  been  superseded 
by  motion  to  direct  verdict).  la, 
Mever  v.  Houck,  So  Iowa  319,  323,  52 
N.  W.  235.  Ky.— Hobbs  v.  Eay,  29  Ky. 
L.  Bep.  999,  96  S.  W.  5S9,  a  peremp- 
tory instruction  to  find  a  verdict  is 
in  the  nature  of  a  demurrer  to  the 
evidence.  S.  D. — Marshall  v.  Harnev 
Peak,  etc.  Mfg.  Co.,  1  S.  D.  350,  47 
X.  W.  290. 

88.  Chicago,  etc.  E.  Co.  V.  Lewis. 
109  111.   120;   Marshall  v.  Harney  Peak. 


etc.    Mfg. 
290. 


Co.,   1   S.   D.   350,   47   X.    W. 
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C.  Motion  for  Nonsuit.  —  A  motion  for  a  nonsuit  has  in  some 
jurisdictions  been  substituted  for,  and  is  equivalent  to,  a  demurrer 
to  the  evidence.89 

D.  Motion  for  Judgment  on  the  Evidence.  —  The  motion  for 
judgment  on  the  evidence  has  been  held  equivalent  to  a  demurrer  to 
the  evidence  and  the  same  rules  of  construction  apply.90 

E.  Instruction  in  the  Nature  of  a  Demurrer  to  Evidence.  —  In 
Missouri  the  cases  generally  speak  of  an  instruction  in  the  nature  of 
a  demurrer  to  the  evidence.  This  is  not  in  fact  a  demurrer  to  the 
evidence,  but  really  an  instruction  to  direct  the  jury  to  find  a  verdict.91 

F.  Motion  To  Exclude  Evidence.  —  A  motion  when  plaintiff  rests 
to  exclude  plaintiff's  evidence  has  also  been  held  to  be  a  substitute 
for  the  demurrer  to  the  evidence.92 

XII.  APPEAL  AND  REVIEW. —  If  judgment  on  the  demurrer 
be  rendered  upon  a  joinder  without  admitting  the  facts,  such  judg- 
ment may  be  reversed  for  error.93 

After  a  defendant  has  invoked  the  remedy  and  exercised  the  right 
and  judgment  is  rendered  on  the  demurrer,  he  cannot  on  appeal,  for 
the  first  time,  complain  of  irregularities  in  the  proceedings  not  ob- 
jected to  in  the  trial  court.01  Or  if  the  court  err  in  permitting  a 
plaintiff  to  demur,  he  cannot  complain  of  such  error  when  the  court 
on  such  demurrer  renders  a  judgment  for  defendant.95 

It  is  not  essential  in  order  to  confer  authority  to  review  the  pro- 
ceedings on  a  demurrer  to  evidence  that  there  had  been  a  motion  for 
a  new  trial,96  and  there  is  authority  that  a  statement  in  the  motion 
for  a  new  trial  "that  the  decision  of  the  court  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law,"  is  sufficient  to  present  for 
review  the  ruling  of  the  trial  court  on  the  demurrer.97 


89.  Kleinschmidt  V.  McAnrlrews,  4 
Mont.  8,  223.  5  Pac.  281,  2  Pac.  286. 
And  see  generally  the  Missouri  eases 
throughout   this  article. 

90.  Curryer  r.  Oliver,  27  Ind.  App. 
424,   60   N.   E.    3(14,   01    N.    E.   593. 

91.  Diamond  Bubber  Co.  r.  Wern- 
icke (Mo.),  14S  S.  W.  160;  Sissel  V. 
St.  Louis,  etc.  E.  Co.,  214  Mo.  51."),  113 
S.  W.  1104;  Roland  V.  Missouri  K.  Co., 
36  Mo.  484;  Turner  r.  Morris,  142  Mo. 
App.  60,  L25  S.  W.  238.  And  see  gen- 
erally the  Missouri  cases  throughout 
this  article. 

In  an  equity  case  an  instruction  in 
the  nature  of  a  demurrer  to  the  evi- 
dence at  the  close  of  plaintiff's  case  is 
an  anomalv;  hence  not  good  practice. 
Troll  v.  Spencer   (Mo.),  141   S.  W.  855. 

92.  Joliet,  A.  &  N.  E.  Co.  v.  Velie, 
140  111.  59,  29  N.  E.  706,  affirming  36 
111.  App.  450;  Geary  v.  Bangs,  138  111. 
77,  27  N.  E.  462. 

93.  Fowle    v.    Common     Council     of 


Alexandria,    11    Wheat.    (U.  S.)    320.   6 
L.   ed.   484. 

94.  Gluck  v.  Cox,  90  Ala.  331,  8  So. 
161;  Curtis  V.  Daughdrill,  71  Ala.  590; 
Armstrong  r.   Armstrong,   29   Ala.   538. 

95.  Bennett  v.  Perkins,  47  W.  Va. 
425,  433,  35  S.  E.  8. 

96.  Norfolk  &  W.  E.  Co.  v.  Dunna- 
way's  Adnir.,  93  Va.  29,  24  S.  E.  698 
(in  which  Bichmond  &  D.  E.  Co.  v. 
Scott  [Va.],  20  S.  E.  826,  and  other 
cases  seemingly  opposed  are  discussed) ; 
Eiddle  v.   Core,   21    W.   Va.  530. 

Where  there  has  been  a  demurrer  to 
evidence,  a  motion  for  a  new  trial  pre- 
sents no  question.  Stockwell  v.  State, 
101  Ind.  1;  Euddell  v.  Tyner,  87  Ind. 
529.  But  see  Weber  v.  Strobel,  236 
Mo.  649,  139  S.  W.  188,  that  where  the 
ruling  of  the  court  on  the  demurrer  is 
urged  as  error  in  the  motion  for  a  new 
trial,  the  court  will  look  to  the  entire 
evidence,  no  matter  by  whom  offered, 
in   determining  its  sufficiency. 

97.  Pratt  v.   Kelley,    24   Kan.     Ill; 
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Nor  is  it  necessary  to  take  a  bill  of  exceptions  to  the  ruling  of  the 
trial  in  order  to  have  it  reviewed.98  The  rulings  of  the  trial  court  will 
not  be  reversed  on  appeal,  when  such  ruling  is  only  shown  by  the 
bill  of  exceptions,09  but  the  court  on  review  may  treat  an  exception 
to  the  sufficiency  of  the  testimony  offered  as  a  demurrer  to  the  evi- 
dence.1 

Where  the  lower  court  has  rendered  an  erroneous  judgment  on  the 
demurrer  to  evidence,  the  appellate  court  may  reverse  and  annul  such 
judgment  and  direct  that  judgment  be  rendered  for  appellee.2 

Considering  Objections  to  Testimony. —  A  party  by  demurring  to  the 
evidence  cannot  thereby  preclude  his  adversary  from  availing  himself 
of  rulings  by  the  court  on  the  exclusion  of  testimony  offered  by  the 
demurree,3  though  he  cannot  ask  a  review  of  rulings  upon  the  ad- 
mission or  exclusion  of  evidence  upon  his  own  objection.4     There  is, 


Gruble  v.  Ryus,  23  Kan.  195;  Gilmore 
v.  Bank  of  Garnett,  10  Kan.  App.  496, 
63  Pac.  89. 

98.  Chesapeake  &  O.  R.  Co.  v.  Spar- 
row's Admr.,  98  Va.  630,  37  S.  E.  302. 

No  exception  to  the  ruling  on  the 
demurrer  is  necessary.  Loeffler  v.  City 
of  West  Tampa.  55  Fla.  276,  46  So. 
426;  Barnes  v.  Scott.  29  Fla.  285,  11 
So.  48;  Gilmore  v.  Bank  of  Barnett, 
10  Kan.  App.  496,  63  Pac.  89.  But  see 
Matthews  v.  Metropolitan  St.  R.  Co., 
156  Mo.  App.  715,  137  S.  W.  1003; 
Gordon  r.  Metropolitan  St.  B.  Co.,  153 
Mo.  App.  555,  134  S.  W.  26,  as  to  the 
necessity   of  preserving   exception. 

99.  Thayer  v.  State,  138  Ala.  39,  35 
So.  406;  Sivolv  v.  Scott,  56  Ala.  555; 
Petty  V.  Dill.  53  Ala.  641. 

"A  demurrer  to  evidence  and  a  bill 
of  exceptions  are  wholly  distinct  and 
independent  modes  of  proceeding.'' 
Chesapeake  &  O.  B.  Co.  v.  Sparrow's 
Admr.,  98  Va.  630,  37  S.  E.  302. 

1.  Reed  r.  Evans,  17  Ohio  12S. 

2.  Chesapeake  &  O.  R.  Co.  v.  Spar- 
row's Admr.,  98  Va.  630,  645,  37  S.  E. 
302. 

If,  owing  to  mistake  or  other  cause, 
a  material  fact  which  the  court  knows 
to  exist  be  omitted  from  the  record  the 
demurrer  ought  to  be  set  aside  as  too 
uncertain  for  a  judgment  to  be  given 
thereon.  Taliaferro  V.  Gatewood,  6 
Munf.    (Va.)    320. 

The  appellate  court  may  on  review 
direct  the  entry  of  such  judgment  as 
the  testimony  warrants.  Stephens  v. 
Hix.  38  Tex.' 656. 

When  "it  would  be  inconsistent  with 
the  plainest  principles  of  right  and 
justice ' '   to    deprive    an    endorser   of   a 


negotiable  instrument  of  the  opportun- 
ity to  make  what  might  be  a  success- 
ful defense,  "because  he  mistook  the 
law  and  inadvertently  or  unwisely  de- 
murred to  the  evidence;  and  where  this 
court  judicially  knows,  that  other  evi- 
dence, within  reach  of  the  parties,  ex- 
ists to  show  whether  or  not  he  is  liable 
as  such  endorser,"  the  appellate  court 
will  not  affirm  a  judgment  rendered  on 
a  demurrer  to  the  evidence.  Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  528,  2 
S.  E.  S^S. 

3.  Foster  V.  McDonald,  5  Ala.  376; 
Palmer  r.  Chicago,  etc.  R.  Co.,  112  Ind. 
250,  14  X.  E.  70:  Washburn  v.  Board 
of  Comrs.,  104  Ind.  321,  3  N.  E.  757, 
54  Am.  Rep.  332;  McLean  v.  Equitable 
Life,  etc.  Soc,  100  Ind.  127,  50  Am. 
Rep.  779;  Hartman  v.  Cincinnati,  etc. 
R.  Co..  4  Ind.  App.  370,  30   X.   E.   930. 

4.  U.  S. — Suvdam  r.  Williamson,  20 
How.  427.  15  L.  ed.  978.  Ind.— Wash- 
burn V.  Board  of  Comrs.,  104  Ind.  321, 

3  X.  E.  757,  54  Am.  Rep.  332;  McLean 
v.  Equitable  Life  Assur.  Soc,  100  Ind. 
127:  Hartman  v.  Cincinnati,  etc.  R.  Co., 

4  Ind.  App.  370,  30  X.  E.  930.  Ky. 
Chapize  v.  Bane,  1  Bibb  612.  Eng. 
Bulkelev  r.  Butler.  2  Barn.  &  C.  434,  9 
E.  C.  L.  133,  107  Eng.  Reprint  446; 
Thurston  v.  Statford,  3  Salk.  155,  91 
Eng.  Reprint   748. 

Reason  for  Rule. — "The  objector  may 
stand  by  his  exception  and  in  due 
course  of  procedure  bring  the  point  be- 
fore the  revising  court  by  bill  of  ex- 
ceptions, or  he  may  waive  his  exception 
and  demur  to  the  whole  of  the  testi- 
mony received  for  his  adversary.  He 
cannot  do  both.  It  would  give  sanction 
to  vexatious  and  intolerable  experi- 
mentation to  authorize  a  party  to  pre- 
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however,  authority  to  the  effect  that  the  exception  is    not    waived/' 
XIII.     FORMS.6 


sent  all  the  testimony,  that  excepted 
to  and  that  not,  for  the  judgment  of 
the  trial  court  on  demurrer,  and,  on 
being  disappointed  in  that,  then  to  ask 
the  appellate  court  to  exclude  a  part 
of  the  testimony  he  had  previously  con- 
fessed to  be  true."  Southern  E.  Co.  v. 
Leinart,  107  Tenn.  635,  64  S.  W.  899. 
Demurrer  to  Evidence  and  Bill  of 
Exceptions. — "A  demurrer  to  the  evi- 
dence, while  its  operation  in  one  re- 
spect is  nearly  the  same  as  that  of 
the  bill  of  exceptions,  in  another  is 
very  different.  It  extends  only  to  the 
evidence  produced,  as  the  term  imports, 
and  has  no  effect  at  all  upon  the  rul- 
ings of  the  court  by  which  it  was  re- 
ceived; and  as  a  necessary  consequence, 
where  the  error  of  the  court  consists  in 
having  admitted  improper  evidence,  the 
effect  of  a  demurrer  to  it  would  be  to 
waive  the  objection  to  the  ruling,  in- 
stead of  laying  the  foundation  to  cor- 
rect the  error."  Suydam  v.  William- 
son. 20  How.  (U.  S.)  427,  435,  15  L. 
ed.  978. 

5.  Dishazer  v.  Maitland,  12  Leigh 
(Va.)  524,  overruling  Bigger  v.  Alder- 
son,  1  Hen.  &  M.  (Va.)  C4. 

In  Gillett  v.  Burlington  Ins.  Co.,  53 
Kan.  108,  36  Pac.  52  (folloiccd  in  Wat- 
kins  V.  Lamar,  10  Kan.  App.  226,  69 
Pac.  730),  it  was  said  that  it  was  with- 
in the  province  of  the  court  to  correct 
an  error  in  the  admission  of  evidence 
at  any  time  before  the  disposition  of 
the  case,  and  it  is  not  improper  to 
strike  out  or  disregard  incompetent  tes- 
timony upon  the  demurrer  to  the  evi- 
dence. 

6.  Demurrers  and  Statements  of 
Evidence. 

Title  of  Cause. 

"Come  now  the  defendants  in  the 
above  entitled  cause  and  demur  to  the 
evidence  herein  introduced  by  the 
plaintiffs  and  say  that  the  plaintiffs 
ought  not  to  have  judgment  of  the  de- 
fendants herein  on  said  testimony,  and 
the  said  defendants,  for  the  purposes  of 
this  demurrer,  admit  as  true  all  the 
testimony  herein  introduced,  with  all 
reasonable  deduction  to  be  made  there- 
from, and  the  defendants  pray  judg- 
ment of  the  plaintiffs  hereon. 

"Matters  of  Law  to  be  Argued. 
"(1)     The  testimony  shows  the  plaint- 
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iff,  Mrs.  McCormick,  to  have  been  guil- 
ty of  contributory  negligence. 
"(2)  The  testimony  shows  the  said 
plaintiff  at  the  time  and  place  of  her 
injury  to  have  been  a  mere  licensee, 
towards  whom  the  defendants  owed  no 
duty  of  ordinary  and  reasonable  care, 
but  only  the  duty  to  refrain  from  wil- 
fully injuring   her. 

"  (3)  The  testimony  does  not  show  any 
sufficient  connection  between  these  de- 
fendants, or  either  of  them,  and  the 
place  where  the  plaintiff  was  injured, 
as  to  fix  responsibility  upon  the  said 
defendants,  or  either  of  them,  for  the 
lack  of  repair  or  condition  of  the  floor 
at  the  point  where  the  said  plaintiff 
was  injured. 

"(4)  There  is  a  fatal  variance  be- 
tween the  allegations  in  the  declaration 
and  the  proof  as  to  the  time  of  the 
alleged  accident. 

"Matters  of  fact  with  all  reasonable 
deductions  therefrom  admitted  as  true, 
applicable  to  the  propositions  of  law 
raised  herein: 

"That  the  plaintiff,  Mrs.  McCormick, 
on  September  15,  1908,  went  down  to 
the  Union  Depot  with  friends  to  see 
and  assist  said  friends  off  on  the  train 
of  the  Florida  Eailway  Company,  one 
of  the  defendants  herein,  said  friends 
being  two  ladies  and  one  man,  and 
being  quite  a  number  of  bundles  with 
them,  and  one  of  the  ladies  had  a  child. 
That  upon  arriving  at  the  depot  her 
friends  immediately  boarded  the  train 
at  the  Union  Depot,  she  bade  them 
good-bye  and  turned  at  once  and  went 
into  the  depot  waiting  room  to  get  a 
drink  of  water,  and  is  almost  sure  the 
train  was  still  standing  on  the  track 
by  the  depot.  The  time  was  about  5 
o'clock  in  the  afternoon  and  during 
daylight.  That  the  said  plaintiff  ap- 
proached the  water  cooler  where  there 
was  already  a  hole  in  the  flooring;  that 
plaintiff  is'  a  little  nearsighted  for  see- 
ing or  doing  anything  like  that.  That 
the  plaintiff  stepped  in  the  hole  and  in- 
jured herself.  That  the  hole  was  big 
enough  for  her  to  get  her  foot  in  it ;  that 
she  broke  part  of  the  floor  on  the  right 
side.  That  it  was  about  5  o'clock  in 
the  afternoon  and  getting  a  little  dark; 
that  it  was  a  cloudy  afternoon  and  the 
waiting  room  was  crowded  with  people. 
That  the  plaintiff  did  not  look  down  at 
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the  floor  while  walking  to  the  water 
cooler,  but  if  she  had  she  would  have 
seen  the  hole  in  the  floor  before  she 
stepped  into  it. 

"That  the  defendants  A.  C.  L.  R.  R. 
Co.,  S.  A.  L.  Ry.  Co.,  L.  O.  P.  &  G. 
Ry.  Co.,  and  Fla.  Ry.  Co.  each  have 
tracks  loading  past  the  depot  where 
plaintiff  was  injured. 

"That  they  stop  at  this  point  for 
passengers,  and  that  the  defendants 
A.  C.  L.  R.  R.  Co.,  8.  A.  L.  R; 
and  Fla.  Ry.  Co.,  in  the  building  where 
plaintiff  was  injured,  known  as  the 
'Union  Depot,'  sell  tickets  for  passage 
on  their  respective  trains."  Atlantic 
Coast  Line  R.  Co.  v.  McCormick,  59  Fla. 
121,  52  So.   712. 

In  Griggs  v.  Seeley,  8  Ind.  264,  the 
defendant  filed  his  demurrer  to  the 
evidence  in  the  following  words:  "Be 
it  remembered,  that  on  the  trial  of  this 
cause  the  plaintiff  proved  by  C.  T. 
Noble,  the  subscribing  witness,  that  the 
following  instrument  (here  follows  the 
award  above  set  out)  was  executed  and 
acknowledged  in  his  presence,  and  that 
he  signed  it  as  subscribing  witness.  The 
award  was  given  in  evidence  over  the 
defendant's  objection. 

"Jacob  Jones,  the  defendant  except- 
ing, testified  that  after  himself  and  the 
arbitrators  had  been  some  days  in  the 
investigation  of  the  matters  mentioned 
in  the  forepart  of  the  award  in  refer- 
ence to  the  case  of  Doe  on  the  demise 
cf  Seeley  and  others  against  Griggs, 
in  which  they  had  been  more  particu- 
larly considering  the  claim  of  Church 
Maddox  against  the  same  parties,  the 
said  Griggs  and  Seeley  agreed  before 
the  arbitrators  that  the  said  referees 
need  not  be  governed  by  the  requisi- 
tions of  the  statute,  but  should  decide 
upon  such  claim  according  to  the  equity 
of  the  case,  without  reference  to  the 
statute,  and  if  in  favor  of  said  Griggs, 
should  say  how  much  Seeley  should 
pay  Griggs,  or  if  in  favor  of  Seeley, 
how  much  Griggs  should  pay  Seeley; 
and  under  this  submission  by  Griggs 
and  Seeley  they  proceeded  and  made 
the  award  in  question.  Being  cross- 
examined,  witness  said  that  he  believed 
the  arbitrators  commenced  the  exam- 
ination of  the  claim  of  C.  Maddox 
against  the  same  parties  for  damages, 
and  that  they  continued  the  examina- 
tion of  said  cause  until  said  agree- 
ment above  specified  was  made,  and 
that  all  the  other  parties  agreed  to 
their  cases  being   decided  by  the   same 


rule.  Witness  further  proved  that 
there  were  other  claims  for  improve 
ments  on  other  pari  ame   land 

ered    by   the  same  pari  its,   and   it 
1    by    all    that    the    evidence 
given    in   one   case   should   apply    to    all 
the  cases  so   far  as  the  same  was  ap- 
plicable to  all. 

tlmon  Wright  proved  that  he  was 
attorney  for  R.  Bucket  who  claimed 
pay  for  the  value  of  improvements  on 
a  part  of  the  same  land  which  had  been 
recovered  by  Seeley  and  others;  that 
after  the  arbitrators  (to  whom  the 
cases  of  Bucket  and  several  other  per- 
sons had  been  referred),  had  had  the 
subject  some  days  under  consideration, 
he,  witness,  proposed  to  Seeley  to  let 
the  arbitrators  take  the  case  of  Bucket 
and  decide  it  according  to  the  equity 
of  the  case,  without  any  reference  to 
the  statute,  and  say  how  much  Pucket 
should  pay  Seeley  or  Seeley  pay  Buck- 
et, and  that  afterwards,  Griggs,  Mad- 
dox, and  other  parties  having  claims 
referred  as  aforesaid,  agreed  that  their 
causes  should  be  decided  upon  the  same 
terms.  Said  Wright  being  cross-exam- 
ined, said,  the  several  lessors  of  the 
plaintiff  were  represented  on  said  trial 
before  the  arbitrators,  by  Kinney  and 
Gookins,  and  Seeley  was  the  only  one 
of  said  lessors  who  was  present  in  per- 
son; that  there  was  no  agreement  to 
change  the  terms  of  the  reference  made 
by  the  Court,  other  than  this,  that  the 
arbitrators  should  not  be  confined  to 
the  requisitions  of  the  statue,  but 
should  decide  the  cases  according  to 
their  equity;  that  Seeley  was  the  con- 
tracting party,  and  that  the  arbitrators 
should  decide  what  Seeley  should  pay, 
if  against  him,  and  if  in  his  favor, 
what  Griggs  should  pay.  It  was  ad- 
mitted by  the  plaintiff's  counsel  that 
he  filed  the  award  in  the  Circuit  Court 
on  the  12th  of  March,  1S49,  among  the 
papers  in  said  action  of  ejectment,  and 
that  the  recovery  in  said  action  was 
in  the  name  of  Seeley  and  several 
others,  their  names  not  now  recollected. 
It  was  admitted  that  shortly  after  the 
award  was  made,  the  counsel  for  the 
plaintiff  requested  the  defendant  to.  pay 
the  same,  and  that  he  declined  to  do 
so;  and  this  being  all  the  evidence  in 
the  cause,  the  defendant  says  that  it 
is  not  sufficient  for  the  plaintiff  to 
have  and  maintain  his  action,  and, 
therefore,  he  demurs  thereto,  and  pray? 
that  the  plaintiff  may  be  required  to 
join  in  this  demurrer,    a;   I    I 
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ant  admits  the  facts  stated  b.y  the  wit- 
ness above,  and  every  inference  and 
conclusion  a  jury  might  rightfully  and 
reasonably  draw  therefrom.  A.  Kinney, 
for    the    defendant." 

From    Seaboard    Air   Line   E.    Co.   v. 
Moseley,  60  Fla.  186,  53  So.  718: 

"Now  comes  the  defendant,  and  de- 
murs  to    the    evidence    of    the    plaintiff 
herein,    and    admits   that    the    evidence 
shows  that  the  plaintiff  at  the  time  of 
the    injuries    complained    of     was     the 
father    of    Alice    Moseley,    who    would 
have    been    17   years    old    on   the    20th 
day  of  February,  1908;  that  said  Alice 
Moseley  was   killed   between    6    and    8 
o'clock    at   night   by   a    locomotive    at- 
tached to  a  train  of  cars,  the  property 
of  the  Seaboard  Air  Line  Eailway,  run- 
ning  full   speed    eastwardly   and    on    a 
straight   track    at   a   public   road  cross- 
ing   or    highway    about    one    mile    east 
of  Marietta,  in*  Duval  County,  Florida; 
that  said  crossing  is  about  seven  miles 
west  from  Jacksonville;  that  there  was 
no    signboard    bearing    the     inscription 
'Look  out  for  the  cars!'  at  said  cross- 
ing;   that    at    the    time    of    the    killing 
deceased  was  accompanied  by  her  two 
sisters,    Minnie     and     May,     and     her 
brother,   Alvin;    that    they   were   going 
from   their   father's   house,   which   was 
about  200  yards  southeast  of  the  cross- 
ing,  across  said  crossing,  to   the   house 
of    Mrs.    Altman,    which   was    north    of 
the  track;   that  at  the  time  of  the  ac- 
cident,    and     before     said     locomotive 
reached  said  crossing,   it   had   no  head- 
light  burning;   that   no  whistle   or  bell 
was   sounded    before     approaching    the 
crossing;  that  the  hearing  and  sight  of 
the   deceased   was   good,    and   that    her 
brothers    and    sisters    each     heard     the 
rumbling  of  the  train,  but  they  believed 
that    they    would    have    time    to    cross 
the   crossing   before   the   train   reached 
there;  that  the  deceased's  brother  and 
sisters  did  not  see  the  train,  the  night 
being  cloudy  and  foggy,  until  the  train 
was  within   27  to  10  feet  of  the  cross- 
ing; that  Minnie  Moseley  called  to  the 
deceased   and    her    brother    and    sisters 
when  she  saw  the  train  about  a  yard 
and  a  half  from  her,  and  warned  them 
of  the  approach  of  the  train;  that  May 
Moseley,  who  was  alongside  of  the  de- 
ceased, did  not  hear  such  warning,  and 
that  Alvin  Moseley  heard  someone  yell; 
that    if    the    deceased    and    Alvin    and 
May  Moseley  had  attempted  to  get  off 
the    track    on    the    south     side,     they 


would  all  have  been  killed;  that  there 
were  two  trains  from  Baldwin  to  Jack- 
sonville that  night;  that  the  one  com- 
ing from  Tampa,  Fla.,  was  due  to  ar- 
rive at  Jacksonville  at  5:30,  and  the 
one  from  Tallahassee,  Fla.,  was  due  to 
arrive  at  7:30;  that  the  first  train  was 
a  passenger  train,  and  had  no  head- 
light, and  was  the  train  which  killed 
Alice  Moseley;  that  the  second  train, 
which  passed  about  10  minutes  after 
the  first  train,  was  a  passenger  train 
and  had  a  headlight  burning;  that  one 
jaw  and  one  leg  of  Alice  Moseley  was 
broken,  and  her  neck  was  broken,  and 
her  back  was  broken.  May  Moseley 
was  knocked  off  the  crossing  by  the 
same  train  that  killed  her  sister.  The 
road  crossing  was  about  six  or  eight 
feet  from  the  cattle  guard,  and  the 
cattle  guard  was  about  six  or  eight 
feet  wide.  Miss  Minnie  Moseley  tes- 
tified that  the  locomotive  was  at  the 
cattle  guard  when  she  first  saw  it;  that 
the  three  persons  accompanying  the  de- 
ceased did  not  know  the  train  was 
there,  but  did  hear  the  rumbling  of 
the  train,  and  knew  that  the  train  was 
approaching;  thought  it  was  about 
Marietta;  that  the  train  was  not  mak- 
ing much  noise,  but  was  running  light; 
that  Alice  Moseley 's  hearing  and  sight 
was  good,  and  that  she  understood  the 
danger  of  attempting  to  cross  a  rail- 
road track  in  front  of  a  moving  train; 
that  deceased  lived  with  her  father, 
the  plaintiff  in  the  case;  that  the  body 
of  Alice  Moseley  lay  alongside  of  the 
crossing  until  Mr.  Gardner,  the  justice 
of  the  peace,  came,  who  afterwards  held 
an  inquest;  that  the  deceased  and  her 
brother  and  sisters  who  were  with  her 
at  the  time  of  her  death  stopped  just 
before  they  went  on  the  crossing  and 
looked  and"  listened  for  the  approaching 
train,  saw  none,  but  heard  the  rum- 
bling of  one,  which  they  thought  was 
about  Marietta. 

"Defendant  further  admits  all  the 
legal  and  logical  deductions  to  be  de- 
rived  from  the  testimony." 

Joinder  in  Demurrer. — "The  plaintiff 
joins  in  demurrer  and  says,  that  the 
evidence  is  sufficient  in  law  to  maintain 
his  action,  and  this  he  is  ready  to 
verify,  and,  therefore,  he  prays  judg- 
ment*. C.  W.  Barbour,  for  the  plaintiff." 
Griggs  v.  Seeley,  8  Ind.  264.  The  form 
of  demurrer  and  joinder  in  this  case 
has  been  approved  by  the  supreme 
court.     Lindley  v.  Kelley,  42  Ind.  294. 
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I.  DEFINITION  AND   NATURE   OF    DENIALS. —  A    traverse 
is  a  denial  by  a  party  of  facts  alleged  in  an  adverse  pleading.1 

Is  a  Plea  In  Bar.  —  A  denial  is  ordinarily  a  plea  in  bar.2 

II.  WHAT  MAY  BE  DENIED.  —  Generally  speaking,  a  traverse 
may  be  taken  to  any  part  of  the  pleadings  in  an  action  at  law.3 

The  codes  and  practice  acts  of  most  of  the  states  require  the  answer 
to  contain  a  denial  of  each  allegation  of  the  complaint  controverted 


1.  Ky.  Code  Prac,  §113,  subsec.  7; 
Equitable  Life  Assur.  Soc.  V.  Winn,  137 
Ky.  641,  126  S.  W.  153;  Dickinson  v. 
Gray,  10  Ky.  L.  Rep.  292,  8  S.  W.  876, 
9  S.  W.  876. 

"A  traverse,  in  pleading,  is  a  denial, 
on  one  side,  of  some  matter  of  fact 
before  alleged,  on  the  other."  Will's 
Gould  PI.  537. 

In  general  a  plea  in  bar  "must  either 
deny  all  or  some  essential  part  of  the 
averments  of  fact  in  the  complaint,  or 
admitting  them  to  be  true,  allege  new- 
facts  which  obviate  or  repel  their  legal 
effect.  Tn  the  first  case  the  pleading; 
is  said  to  traverse  the  matter  in  the 
complaint,  and   in  the  latter  to  confess 
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and  avoid  it."     Hotehkiss  v.  Plunkett, 
60  Conn.  230,  22  Atl.  535. 

2.  Conn.— Hotehkiss  v.  Plunkett,  60 
Conn.  230,  22  Atl.  535.  A  general  denial. 
Ind. — Moore  r.  Harmon,  142  Ind.  555, 
41  N.  E.  599.  Mo.— Barr  v.  Lake,  147 
Mo.  App.  252,  126  S.  W.  755.  Wis. 
Dutcher  v.  Dutcher,  39  Wis.  651. 

A  denial  of  the  existence  of  the  per- 
son or  corporation  sued.  Thomas  v. 
Farmers'  Bank,  46  Md.  43. 

3.  Will's  Gould  PI.,  537. 

In  Quo  Warranto. — The  defendant 
cannot  traverse  an  information  in  the 
nature  of  quo  warranto  and  a  plea  of 
not  guilty  or  non  mwrpavit  is  not  an 
answer  to   it.      lie  must  answer  by  dis- 
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by  the  defendant,4  and  the  reply  to  c<  nti  in  a  denial  of  the  allegations 
Of  new  matter  in  the  answer  controverted  by  the  plaintiff.6 
The  pleader  should  not  traverse  matter  oo1  alleged,8  bul  a  traverse 

may   be   taken  to   what,    though    not    expressly   alleged,    is    necessarily 
implied.7 

Matters  of  law,"  or  matters  which  the  law  presumes,9    facts  con- 


claimer    or   by   justifying.       People     v. 
O'Connor,  239  111.  272.  87  N.  E.  1016. 

4.  Burns'  Ann.  St.  (Ind.)  .1908, 
§352;   Rev.   Laws    (Minn.)    1905,   §4130. 

Arkansas. — A  specific  denial.  Kirbv's 
Dig.,  §0098;  Mcllruv  r.  Buckner,  35 
Ark.  555. 

Kentucky. — May  contain  a  traverse. 
Civ.   Code   Prac,   §95. 

Massachusetts. — The  answer  shall  de- 
ny in  clear  and  precise  terms  every 
substantive  fact  which  is  intended  to 
be  denied  in  each  count  of  the  declara 
tion  separately.  R.  L.,  c.  173,  §24. 
Foye  v.  Patch,  132  Mass.  105;  Caverly 
V.  McOwen,  123  Mass.  574;  Hawes  V. 
Ryder.   100  Mass.  216. 

A  General  or  Specific  Denial. — Cal. 
Code  Civ.  Proc,  §437.  Colo.— Code  1910, 
§62;  McClelland  v.  Bullis,  34  Colo.  69, 
81  Pac.  771;  Salisbury  v.  La  Fitte  (Colo. 
App.),  123  Pac.  124.  Conn.— Gen.  St., 
1902,  §609.  Idaho.— Rev.  Codes,  §4183. 
la.— Code,  §3566;  Provident  Bank 
Stock  Co.  V.  Schafer,  110  Iowa  440,  81 
N.  W.  689.  Kan.— Gen.  St.  1909,  §5690. 
Mo.— Rev.  St.  1909,  §1806;  Hill-Dodge 
Banking  Co.  v.  Loomis,  140  Mo.  App. 
62.  119  S.  W.  967;  Cooper  r.  American 
Cent.  Ins.  Co.,  139  Mo.  App.  570,  123 
S.  W.  497;  Rees  v.  Augustine,  24  Mo. 
App.  671.  Mont.— Rev.  Codes,  §6540; 
Pengelly  v.  Peeler,  39  Mont.  26,  101 
Pac.  147.  Neb.— Comp.  St.  1911,  §6673. 
N.  J.— Laws  1912,  ch.  231,  Schedule  A. 
§40.  N.  M  —  Comp.  Laws  1897,  §2685, 
subsec.  40.  N.  Y. — Code  Civ.  Proc, 
§500.  N.  C— Rev.  1905,  §479;  Glenn  v. 
Sumner,  132  U.  S.  152,  10  Sup.  Ct.  41, 
33  L.  ed.  301.  N.  D.— Rev.  Codes  1905, 
§6859.  Ohio.— Gen.  Code  1910,  §11,314; 
Corrigan  r.  Rockefeller,  5  Ohio  N.  P. 
338.  Okla  — Comp.  Laws  1909,  §5634. 
Ore.— L.  O.  L.,  §73;  Duff  V.  Willamette 
Steel  WdYks,  45  Ore.  479,  78  Pac.  363, 
668.  S.  C— Code  Civ.  Proc,  §170. 
S.  D.— Code  Civ.  Proc,  §126;  Wilson  v. 
Commercial  Union  Ins.  Co.,  15  S.  D. 
322,  89  N.  W.  646.  Utah.— Comp.  Laws 
1907,  §2968.  Wash.— Rem.  &  Ball.  Code, 
§264;  Peters  v.  McPherson,  62  Wash. 
496,   114   Pac.   188;    Bruce   v.   Foley,   18 


Wash.  96,   50  Par.   935;    Lake   v.   Stein 
bach,  5  Wash.  659,   32    Pae.   767.     Wis. 
St.   1898,  §2655;  Collins  v.  Singer  Mfg. 
Co.,  53   Wis.  305,   ID   X.   W.  477.     Wyo. 
Comp.  St.   1910,  §4389. 

5.  Ark.— Kirbv's  Dig.,  §6109.  Ky. 
Civ.  Code  Proc,  §99.  Mian.— Rev. 
Law-'    1905,    §4134. 

Indiana. — Where  any  paragraph  of 
the  answer  contains  new  matter,  plaint- 
iff may  reply  to  it  by  a  general  denial. 
Burns'    Ann'    St.    1908,    §363. 

A  General  or  Specific  Denial. — Conn. 
Gen.  St.,  1902,  §610.  la.— Code,  §3577. 
Kan.— Ccn.  St.,  1909,  §5697.  Mo.— Rev, 
St.,  1909,  §1800.  Mont.— Rev.  I 
§0560.  Neb.— Comp.  St.,  1911,  §6682. 
N.  M. — Comp.  Laws,  1897,  §2685,  Bubsec. 
43.  N.  T.— Code  Civ.  Proc,  §514.  N.  C. 
Rev.,  1905,  §484.  N.  D.— Rev.  Codes, 
1905,  §6863.  Ohio.— Gen.  Code,  1910, 
§11.326.  Okla.— Comp.  Laws,  1909, 
§5(142.  Ore.— L.  O.  L.,  §77.  S.  C. 
Code  Civ.  Proc,  §174.  S.  D.— Code 
Civ.  Proc,  §130.  Utah.— Comp.  Laws, 
1907,  §2980.  Wis.— St.,  1898,  §2661. 
Wyo.— Comp.   St.,   1910,   §4399. 

6.  Andrews'  Steph.  PI.  (2nd  ed.) 
310;  Caldwell  v.  Caldwell,  45  Ohio  St. 
512,   15   N.  E.   297. 

Such  a  denial  constitutes  no  defense 
and  should  be  stricken.  Xobach  v. 
Scott,  20  Idaho  558,  119  Pac  295. 

Such  a  traverse  is  mere  surplusage 
and  is  not  a  ground  for  arrest,  where 
the  matter  alleged  is  put  in  issue.  Rob- 
bins  v.   Wolcott,   19   Conn.   356,  374. 

7.  Morris  Canal  &  Banking  Co.  v. 
Van  Vorst,  23  X.  J.  L.  98;  Marie  v. 
Garrison,  83  XT.  Y.  14;  Prindle  v.  Car- 
uthers,   15   X.   Y.  425. 

8.  Andrews'  Steph.  PI.  (2nd  ed.) 
308;  Kellogg  v.  City  of  New  Britain, 
62  Conn.  232,  24  Pac  996. 

''Traverse  can  only  be  taken  on  mat- 
ter of  fact,  and  it  is  always  inadmis- 
sible to  tender  an  issue  on  mere  matter 
of  law."  Clearwater  v.  Meredith,  1 
Wall.   (U.  S.)   25.  17  L.  ed.  604. 

9.  A  denial  of  an  implied  promise  to 
pay,   in   an    action   for   money   had   and 
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clusively  shown  by  the  record,10  a  traverse,11  immaterial  averments,12 
matters  of  inducement,13  and  mere  matters  of  aggravation,14  are  not 
traversable,  but  averments  involving  mixed  questions  of  law  and  fact 
may  be  traversed.15 

Conclusions  of  the  pleader  are  not  traversable,16  and  a  denial  thereof 


received    raises    no    issue.       Dowdy    v. 
Calvi   (Ariz.),  125  Pac.  873. 

10.  That  there  was  a  breach  of  the 
conditions  of  a  bail  bond.  State  v. 
Bryant,  55  Iowa  451,  8  N.   W.  303. 

In  mandamus  an  allegation  that  an 
execution  was  issued  and  was  returned 
nulla  bona  may  be  denied  though  the 
records  attached  to  the  information 
show  such  execution  and  return.  Such 
a  denial  is  in  effect  a  plea  of  nul  tiel 
record,  and  is  not  demurrable.  State  v. 
City  of  Davenport,  12  Iowa  335. 

11.  Brooks  v.  State  (Del.),  79  Atl. 
790;  Thomas  v.  Black,  8  Houst.  (Del.) 
507,  18  Atl.  771;  State  v.  Chrisman,  2 
Ind.   126. 

Not  where  the  traverse  is  material, 
but  the  contrary  is  true  where  it  is 
immaterial.     Will's   Gould   PI.,   555. 

There  is  no  occasion  to  deny  a  denial. 
Atchison,  T.  &  S.  F.  E.  Co.  V.  Walz, 
40  Kan.  433,  19  Pac.   787. 

12.  Ind. — Bowman  v.  Bowman.  153 
Ind.  498,  55  N.  E.  422.  N.  J.— Howe  v. 
Lawrence,  22  N.  J.  L.  99.  N.  Y. 
Hutchinson  v.  Bien,  46  Misc.  302,  93 
N.  Y.  Supp.  189.  N.  C— Grattis  v. 
Kilgo,  128  N.  C.  402,  38  S.  E.  931. 

Raises  no  material  issue.  McMurphy 
v.  Walker,  20  Minn.  382. 

The  sufficiency  of  a  denial  of  an  im- 
material averment  will  not  be  inquired 
into.  Preston  v.  Roberts,  12  Bush 
(Ky.)    570. 

Manner  of  Objecting. — Doing  so  must 
be  taken  advantage  of  by  special  de- 
murrer, and  is  not  ground  for  motion 
in  arrest.  Bobbins  v.  Wolcott,  19  Conn. 
356,  373. 

The  denial  of  a  material,  though  un- 
necessary allegation  of  the  complaint 
raises  an  issue.  Dennis  v.  Johnson,  47 
Minn.   56,  49   N.   W.   383. 

13.  Bowman  v.  Bowman,  153  Ind. 
498,  55  N.  E.  422. 

Matter  which  is  merely  explanatory. 
Bowman  v.  Bowman,  supra. 

A  recital  of  the  circumstances  which 
led  to  the  making  of  the  contract  in 
suit  is  generally  not  traversable  where 
it    constitutes   "merely    an    executed    or 
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past    consideration.      Gebhart    v.    Fran- 
cis, 32  Pa.  78. 

Facts  stated  by  way  of  inducement 
to  a  material  traverse  are  not  travers- 
able and  are  not  admitted  by  joining 
issue  on  the  facts  traversed.  Fowler 
v.  Clark,  3  Day   (Conn.)   231,  251. 

14.  Bowman  v.  Bowman,  153  Ind. 
498,  55  N.  E.  422. 

15.  Frost  V.  Hammatt,  11  Pick. 
(Mass.)   70. 

16.  Jones  v.  Dow,  137  Mass.  119; 
McKyring  i\  Bull,  16  N.  Y.  297. 

An  allegation  of  the  pleader's  con- 
clusion of  law  from  the  facts  alleged. 
Jones  v.  Dow,  supra. 

The  pleader  is  under  no  duty  to  deny 
conclusions.  Sloss-Sheffield  Iron  & 
Steel  Co.  V.  Smith,  166  Ala.  437,  52 
So.  38;  Sidway  v.  Missouri  Land  & 
Livestock  Co.,  163  Mo.  342,  63  S.  W. 
705. 

Such  a  denial  is  bad.  Ala. — Sloss- 
Sheffield  Iron  &  Steel  Co.  v.  Smith,  166 
Ala.  437,  52  So.  38.  Ill—  Safford  V. 
Miller,  59  111.  205.  Minn. — Dodge  v. 
Chandler,  13  Minn.  114. 

A  denial  of  the  conclusion  drawn 
from  admitted  facts  is  insufficient.  Lake 
v.  Steinbach,  5  Wash.  659,  32  Pac.  767. 

"A  mere  denial  of  the  plaintiff's  gen- 
eral conclusion  of  law  or  fact,  or  of 
the  leading  averment  in  the  declara- 
tion, is  not  sufficient  to  prevent  the  de- 
fendant's  being  held  to  have  admitted 
other  specific  allegations."  Hawes  v. 
Ryder,  100  Mass.  216. 

The  answer,  to  be  a  sufficient  denial, 
should  controvert ,  some  material  part 
of  the  actual  or  constructive  averments 
of  the  petition,  and  it  is  not  sufficient 
to  deny  some  mere  conclusion  of  law. 
Thruston's  Admx.  V.  Oldham,  6  Bush 
(Ky.)    16. 

A  denial  of  responsibility  under  a 
contract,  without  pleading  facts,  is  bad. 
Federal  Chemical  Co.  v.  Green  &  Sons, 
33  Ky.  L.  Rep.  671,  110  S.  W.  859. 

If  defendant  wishes  to  deny  that  he 
was  "duly  removed,"  he  should  state 
the  facts  upon  which  such  denial  is 
founded.  State  v.  McGarry,  21  Wis. 
496. 
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raises  no  issue,17  particularly  when  such  denial  is  inconsistent  with 
the  specific  facts  alleged.18 

Bight  To  Deny  Part  of  a  Pleading.  —  As  a  general  rule  a  denial  may 
he  addressed  to  the  whole  of  a  pleading,  or  to  any  material  allegation 
thereof.10 


A  denial  that  there  was  a  dedication 
of  a  street  is  insufficient  where  there 
is  no  denial  of  the  facts  showing  such 
dedication.  Daisy  Realty  Co.  v.  Brown, 
18  Ky.  L.  Rep.  155,  35  S.  W.  637. 

Denials  that  the  plaintiff  is  the  hold- 
er of  the  note  in  suit,  or  that  defend- 
ant owes  the  plaintiff  the  amount  of 
the  note  •  or  any  part  thereof,  are  in- 
sufficient. Hawes  v.  Rvder,  100  .Mass. 
216. 

A  mere  denial  of  indebtedness  is  not 
a  well  pleaded  defense,  and  is  insuffi- 
cient, la. — Thorn  r.  Ilam'oleton,  149 
Iowa  214,  128  N.  W.  393;  Stucksleger 
V.  Smith,  27  Iowa  286.  Ky.— Tlirus- 
ton's  Admx.  v.  Oldham,  6  Bush  (Ky.) 
16;  Francis  v.  Francis,  IS  B.  Mon.  57; 
Clark  v.  Finnell,  16  B.  Mon.  329.  Neb. 
McCormick  Harv.  Machine  Co.  v.  Gus- 
tafson,  54  Neb.  276,  74  N.  W.  576. 

A  denial  of  "indebtedness,"  without 
a  denial  of  the  facts  pleaded  to  show 
the  existence  of  such  indebtedness. 
Welles  v.  Colorado  Nat.  Life  Assur.  Co., 
49  Colo.  508,  113  Pac.  524;  Swanholm 
v.  Reeser,  3  Idaho  476,  31  Pac.  804. 

Where  an  answer  admits  the  execu- 
tion of  the  note  in  suit,  an  allegation 
that  defendant  does  not  owe  the  debt 
is  bad.  Should  set  out  the  facts  so  that 
the  court  can  determine  their  legal  ef- 
fect. Haggard  v.  Hay 's  Admr.,  13  B. 
Mon.  (Ky.)  175. 

An  allegation  that  "B.,  nor  her  es- 
tate, were  indebted  to  any  person  for 
any  sum  whatever  at  the  date  of  the 
plaintiff's  qualification  as  administra- 
tor," is  not  tantamount  to  a  specific 
denial  of  an  allegation  that  plaintiff 
and  his  wife  are  creditors  of  the  es- 
tate. Bennett  v.  Bennett's  Admr.,  134 
Ky.  444,  120  S.  W.  372. 

The  plea  of  nil  debet  is  insufficient 
under  the  code  and  puts  in  issue  no 
facts.  Welch  v.  Adams,  87  Neb.  681, 
127  N.  W.  1064;  Bankers'  Union  r. 
Favalora,  73  Neb.  427,  102  N.  W.  1013; 
Baldwin  v.  Burt,  43  Neb.  245,  61  N.  W. 
601;  Gray  v.  Elbling,  35  Neb.  278,  53 
N.  W.  68. 

The  denial  of  indebtedness  is  per- 
missible only  where  indebtedness  is 
pleaded  as  a  fact  without  showing  how 


it  arose.  Lake  v.  Steinbach,  5  Wash. 
659,  32  Pac.  767. 

17.  Ala.— Sloss-Sheffield  Steel  &  Iron 
Co.  v.  Smith,  166  Ala.  437,  52  So.  38. 
Colo.— Welles  v.  Colorado  Nat.  Life 
Assur.  Co.,  49  Colo.  508,  113  Pac.  524; 
Gale  v.  James,  11  Colo.  540,  19  Pac. 
446.     Idaho. — Swanholm    v.    Reeser,    3 

Idaho    476,    31    Pac.    804.     la Second 

Nat.  Bank  v.  Martin,  82  Iowa  442,  48 
N.  W.  735;  Cottle  v.  Cole,  20  Iowa 
481.  Minn. — Downer  v.  Read,  17  Minn. 
493.  Mo. — Rees  v.  Augustine,  24  Mo. 
App.  671.  N.  Y—  Mando  v.  Kitchell, 
116  N.  Y.  Supp.  691.  Okla.— Jackson 
v.  Green,  13  Okla.  314,  74  Pac.  502. 
Ore. — Thompson  v.  Colvin,  53  Ore.  488, 
101  Pac.  201;  Bump  V.  Cooper,  20  Ore. 
527,  20  Pac.  848.  Wash.— F.  W.  Wolf 
Co.  v.  Northwestern  Dairy  Co.,  55  Wash. 
665,   104   Pac.   1123;   Abbott   v.  Gaches, 

20  Wash.  517,  56  Pac.  28.  Wis. 
Schaetzel  V.  Germantown  Farmers'  Mat. 
Ins.  Co.,  32  Wis.  412;  Holden  v.  Kirby, 

21  Wis.  149. 

Of  conclusions  drawn  from  the  facts 
pleaded.  State  v.  Bryant,  55  Iowa  451, 
8  N.  W.  303. 

Where  the  facts  on  which  it  is  based 
are  admitted.  Holbrook  v.  Sims,  39 
Minn.   122,   39   N.   W.   74,   140. 

A  denial  of  the  legal  sufficiency  of 
an  acknowledgment.  Morris  v.  Linton, 
61  Neb.  537,  85  N.  W.  565. 

18.  A  denial  of  fraud  is  insufficient 
where  the  answer  admits  facts  from 
which  it  follows  as  a  natural  and  legal 
conclusion.  Sayre  v.  Fredericks,  16  N. 
J.  Eq.  205. 

19.  Plaintiff  may  traverse  the  whole 
of  a  plea  or  any  one  of  the  facts  neces- 
sary to  constitute  the  defense  set  up 
therein.  City  of  Philadelphia  v.  Wistar, 
92  Pa.  404. 

The  Georgia  Code  provides  that  the 
defendant  may  in  a  single  paragraph 
deny  any  or  all  of  the  allegations  of 
the  petition.     Civ.  Code,  1895,  §5051. 

An  answer  denying  "all  the  allega- 
tions of  each  paragraph  of  both  par- 
agraphs of  the  petition,"  is  sufficient 
under  this  section,  and  does  not  amount 
to  the  general  issue.     Ocean  Steamship 
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III.  FORM  AND  SUFFICIENCY  OF  DENIALS.  —  A.  General 
Rules.  —  A  denial  must  be  as  broad  as  the  allegation  to  which  it  is 
addressed,20  and  responsive  thereto.21  To  constitute  a  complete  de- 
fense it  must  negative  every  material  fact  in  the  adverse  pleading.22 

What  is  a  sufficient  denial  in  any  particular  case  must  depend  on 
the  import  of  the  pleading  to  which  it  is  addressed.23 

A  denial  based  on  accompanying  allegations  of  fact  is  bad  where 
such  allegations  do  not  support  it.24 

Form. —  Under  the  codes  It  is  not  necessary  that  a  denial  be  in  any 
particular  form;  any  allegation  which,  if  found  true,  necessarily 
shows  that  the  allegation  of  the  opposite  party  as  to  the  same  matter 
is  untrue,  is  sufficient.25    It  need  not  be  expressed  in  negative  words.20 

The  form  of  the  general  issue,27  and  of  general  denials  under  the 
codes,28  is  treated  in  subsequent  sections. 


Co.  v.  Anderson,  112  Ga.  835,  38  S.  E. 
102. 

20.  White  v.  Clayes,  32  111.  325;  Peo- 
ple v.  Gest,  148  111.  App.  560. 

It  is  sufficient  if  it  is.  Packet  Co. 
V.   Sorrels,    50   Ark.   466,    8    S.   W.    683. 

A  denial  addressed  to  a  single  par- 
agraph of  the  complaint  is  good  though 
it  does  not  cover  other  allegations  of 
the  complaint  relating  to  the  same  sub- 
ject. Seattle  Nat.  Bank  v.  Meerwaldt, 
8   Wash.   630,   36  Pa.   763. 

21.  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49  Wis.  368,  5  N.  W.  815. 

In  Nicklace  v.  Dickerson,  65  Ark. 
422,  46  S.  W.  945,  a  denial  that  de- 
fendant "derived"  title  from  a  com- 
mon source  was  treated  as  a  denial  of 
an  allegation  that  she  "claimed"  title 
through  a  common  source. 

22.  "If  any  material  fact  is  not 
put  in  issue,  it,  being  admitted,  pre- 
cludes the  pleader  from  denying  obliga- 
tions implied  by  law  upon  such  admitted 
facts."  Equitable  Life  Assur.  Soc.  V. 
Winn,  137  Ky.  641,  126  S.  W.  153. 

23.  Thruston's  Admx.  v.  Oldham,  6 
Bush   (Ky.)   16. 

24.  State  v.  Iowa  Cent.  E.  Co.,  83 
Iowa  720,  50  N.  W.  280. 

25.  Burris  v.  People's  Ditch  Co.,  104 
Cal.  248,  37  Pac.  922. 

It  need  not  be  made  in  the  precise 
words  of  the  allegation  sought  to  be 
controverted.  Simoneau  V.  Pacific  Elec. 
E.   Co.,  159  Cal.  494,   115   Pac.   320. 

An  averment  in  the  answer  of  the 
contrary  of  what  is  alleged  in  the  com- 
plaint is  equivalent  to  a  denial.  Stet- 
son t\  Briggs,  114  Cal.  511,  46  Pac.  603; 
Perkins  v.  Brock,  80  Cal.  320,  22  Pac. 
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194.  See  Miller  v.  Brigham,  50  Cal. 
615. 

In  Hostetter  v.  Anman,  119  Ind.  7, 
20  N.  E.  506,  a  paragraph  of.  the  an- 
swer setting  up  facts  in  negation  of 
the  main  fact  stated  in  the  complaint 
was   held  to  be  a  special  denial. 

A  pleading  which  in  express  language 
"controverts"  the  pleading  of  the  op- 
posite party  is  sufficient,  since  to  con- 
trovert is  to  deny.  Henny  Buggy  Co. 
v.  Patt,  73  Iowa  485,  35  N.  W.  587. 

"The  mere  form  of  the  denials  is  not 
material  if  they  meet  and  traverse  the 
allegations  in  the  complaint."  Mor- 
rison  v.  O'Eeilly.   2  Utah  165. 

Any  form  of  words  which  clearly  and 
unequivocally  traverses  the  allegations 
intended  to  be  denied  is  sufficient. 
Peters  v.  McPherson,  62  Wash.  496,  114 
Pac.   188. 

"Any  language  in  an  answer  which 
clearly  indicates  the  allegations  to 
which  it  is  addressed,  and  denies  with 
certainty  the  substance  of  such  allega- 
tions is  sufficient  to  put  the  same  in 
issue."  Kingsley  v.  Gilman,  12  Minn. 
515,  quoted  in  Leyde  v.  Martin,"  16  Minn. 
38. 

26.  Matter  which  merely  controverts 
the  original  cause  of  action,  and  ten- 
ders no  new  issue,  is  merely  a  traverse 
though  expressed  in  affirmative  words. 
Lindsay  r.  Wyatt,  1  Idaho  73s. 

Allegations  of  certain  specific 
breaches  of  the  contract  sued  on  are 
equivalent  to  a  denial  of  the  general 
allegation  of  performance  by  plaintiff. 
Koppitz-Melchers  Brewing  Co.  r. 
Schultz,  68  Ohio  St.  407,  67  N.  E.  719. 

27.  See  IV,  B,  infra. 

28.  See  V,  B,  infra. 
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As  a  rule,  matter  put  in  issue  by  a  traverse  should  not  also  be 
pleaded  in  affirmative  form.29 

Allegations  of  Want  of  Knowledge. —  Except  where  permitted  by  stat- 
ute,30 an  allegation  that  the  pleader  does  not  know  and  is  unable  to 
state  certain  facts,31  or  that  he  does  not  admit  certain  facts  and  calls 
for  proof  thereof,32  is  not  a  denial,  and  is  insufficient  to  put  such 
facts  in  issue.  Denials  on  information  and  belief  are  treated  in  a 
subsequent  section.88 

Conclusion. —  Traverses  generally  conclude  to  the  country,34  except 
pleas  of  intl  tiel  record,3*  and  special  traverses  under  the  absque  hoc.36 

B.  Must  Be  Direct  and  Positive.  —  Denials  should  be  direct  and 
positive,37  and  not  evasive,88  equivocal,89  or  by  way  of  recital.40 

Under  the  codes  an  allegation    that    the    pleader    "states"41    or 


29.  Sovereign  Bank  of  Canada  v. 
Stanley,  176  Fed.  743;  Cumberland  Tel. 
&  Tel.  Co.  V.  Cartwright  Creek  Tel.  Co., 
128  Ky.  395,  108  S.  W.  875. 

As  to  special  pleas  amounting  to  or 
available  under  the  general  issue  see 
IX,    infra. 

30.  See  III,  F,  infra. 

31.  Boles  v.  Bennington,  136  Mo.  522, 
38  S.  W.  306. 

32.  Clark  v.  Finnell,  16  B.  Mon. 
(Ky.)  329;  First  Nat.  Bank  v.  Stoll, 
57  Neb.  758,  78  N.  W.  254;  National 
Liife  Ins.  Co.  v.  Martin,  57  Neb.  350, 
77  N.  W.  769;  Maxwell  v.  Higgins,  38 
Neb.  671,  57  N.  W.  3S8. 

A  statement  that  certain  allegations 
may  be  true,  but  that  defendant  de- 
mands full  proof  of  them.  Shurtleff  V. 
Bight,  66  W.  Va.  5S2,  66  S.  E.  719. 

An  allegation  that  defendant  neither 
denies  nor  admits  certain  facts.  Lake 
v.  Steinbach,  5  Wash.  659,  32  Pac.  767. 

In  mandamus,  a  statement  that  de- 
fendant neither  admits  nor  denies  an 
allegation,  but  calls  upon  defendant  for 
proof.  People  r.  Crabb,  156  111.  155,  40 
N.  E.  319;  Clement  V.  Graham,  78  Vt. 
290,   63   Atl.   146. 

33.  See  III,  F,  infra. 

34.  Replications  traversing  material 
allegations  of  the  plea  to  which  they 
are  addressed.  Blue  Island  Brewing 
Co.   v.  Fraatz,  123  111.  App.   26. 

As  to  the  proper  conclusion  of  the 
General  Issue  see  IV,  B,  infra. 

35.  See  IV,  B,  infra. 

36.  See  VII,  A,  infra. 

37.  Young  v.  Mitchell,  33  Ark.  222; 
Harden  v.  Atchison  &  N.  Pi.  Co.,  4 
Neb.  521. 


38.  Ala.— Western  By.  of  Ala.  v. 
Hart,  160  Ala.  599,  49  So.  371.  Cal. 
Marsters  v.  Lash,  61  Cal.  622;  Kinsey 
r.  Wallace,  36  Cal.  462;  Ponning  v. 
Way  (Cal.  App.),  123  Pac.  615.  Colo. 
James  r.  McPhee,  9  <'0lo.  486,  13  Pac. 
535.  Idaho. — Norris  v.  Glenn,  1  Idaho 
590.  la. — Callanan  v.  Williams,  71  Iowa 
363,  32  N.  W.  383;  Stucksleger  v. 
Smith,  27  Iowa  286;  Mann  v.  Howe,  9 
Iowa  546.  Ky. — Hatcher  V.  Fitzpatrick, 
31  Kv.  L.  Rep.  120,  101  S.  W.  933. 
Mo.— Snyder  r.  Free,  114  Mo.  360,  21 
S.  W.  847.  Neb. — Harden  r.  Atchison 
&  N.  R.  Co.,  4  Neb.  521.  N.  Y.— People 
*•.  Goldstein,  37  App.  Div.  550,  56  N.  Y. 
Supp.  306.  Wis. — Carpenter  v.  Momsen, 
92  Wis.  449. 

39.  The  denials  must  be  clear  and 
unequivocal.  Cooper  v.  American  Cent. 
Ins.  Co.,  139  Mo.  App.  570,  123  S.  W. 
497;  Peters  v.  McPherson,  62  Wash. 
496,  114  Pae.  188. 

40.  A  reference  to  plaintiff  as  "a 
pretended  corporation"  is  not  a  denial 
that  it  is  a  corporation,  but  a  mere 
recital.  Iguano  Land  &  Min.  Co.  V. 
Jones,  65  W.  Va.  59,  64  S.  E.  640. 

41.  Kirschbaum  v.  Eschmann  (N. 
Y.),  98  N.  E.  328. 

Defendant  "respectfully  states  and 
shows  to  this  court  that  he  denies," 
etc.     Moen  v.  Eldred,  22  Minn.  538. 

An  allegation  that  defendant  "states 
and  alleges  that  he  denies  each  and 
every  allegation"  of  the  petition  is  a 
sufficient  general  denial  though  not  in 
commendable  form.  Reiss  v.  Argu- 
bright,  3  Neb.  (Unof.)  756,  92  N.  W. 
988. 
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"says"43  that  he  denies  is  generally  held  to  be  equivalent  to  a  denial, 
and  to  be  sufficient. 

C.  Must  Be  Specific.  —  Denials  must  be  sufficiently  specific  to 
indicate  clearly  the  allegations  sought  to  be  denied.43 

Denials  of  the  allegations  contained  in  certain  specified  paragraphs 
have  been  held  to  be  sufficient,44  while  the  contrary  has  been  held  as 
to  denials  of  everything  between  certain  words  and  folios,45  or  of  all 
the  allegations  contained  in  certain  enumerated  folios.46 

Qualified  Denials. —  In  some  jurisdictions  a  denial  of  each  and  every 
"material"  allegation  is  a  good  general  denial.47  In  others  such  a 
denial  is  held  to  be  insufficient  as  not  indicating  with  sufficient  clear- 
ness the  allegations  intended  to  be  denied.48 


42.  Jones  v.  Ludlum,  74  N.  Y.  61; 
Althouse  v.  Town  of  Jamestown,  91 
Wis.   46,   64  N.  W.  423. 

"He  says  that  he  denies"  is  suffi- 
cient.    Munn  v.   Taulman,  1   Kan.   254. 

Is  sufficient  in  the  absence  of  a  mo- 
tion to  require  it  to  be  made  more  spe- 
cific. Town  of  Denver  v.  City  of  Spo- 
kane  Falls,   7   Wash.   226,   34   Pac.   926. 

43.  Colo.— McClelland  v.  Bullis,  31 
Colo.  69,  81  Pac.  771;  Denver  &  N.  O. 
Const.  Co.  v.  Stout,  8  Colo.  61,  5  Pac. 
627.  Minn. — Montour  v.  Purdy,  11 
Minn.  384.  Mo. — Edmondson  v.  Phil- 
lips, 73  Mo.  57;  Eitchey  v.  Home  Ins. 
Co.,  98  Mo.  App.~  115,  72  S.  W.  44. 
N.  Y—  Thompson  v.  Wittkop,  184  N.  Y. 
117,  76  N.  E.  1081. 

"An  answer  to  be  good  as  a  traverse 
must  clearly  and  unequivocally  deny  the 
existence  of  one  or  more  of  the  facts 
elemental  to  the  cause  of  action.  It  must 
not  leave  the  denial  dependent  on  in- 
ference or  conclusion  either  of  law  or 
fact  and  must  not  require  the  plaintiff 
and  the  court  to  resort  to  an  analysis 
of  the  pleading  to  ascertain  what  is 
denied  and  what  is  admitted."  Cooper 
v.  American  Cent.  Ins.  Co.,  139  Mo. 
App.    570,    123    S.   W.    497. 

Misnomer  of  Pleading. — That  a  gen- 
eral denial  in  the  reply  calls  defend- 
ant's pleading  a  counterclaim  instead 
of  a  set-off  is  not  ground  for  striking 
out  the  reply.  Anthony  r.  Stinson,  4 
Kan.  211. 

It  is  sufficient  if  they  are  as  specific 
as  the  allegations  of  the  complaint. 
Packet  Co.  v.  Sorrels,  50  Ark.  466,  8 
S.   W.   683. 

Remedy. — If  the  denial  is  indefinite 
the  remedy  is  by  motion  to  make  more 
definite  and  certain.  Such  a  denial 
should  not  be  ignored  as  a  nullity. 
Thompson  r.   Wittkop,   184   N.   Y.   117, 
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76  N.  E.  1081;  Swing  v.  Engle,  127 
N.  Y.  Supp.  322. 

The  remedy  where  a  denial  is  indefi- 
nite or  uncertain  is  by  motion  or  de- 
murrer. Bessemer  Irr.  Ditch  Co.  v. 
Woolley,  32  Colo.  437,  76  Pac.  1053; 
Salisbury  v.  La  Fitte  (Colo.  App.),  123 
Pac.  124. 

The  denial  will  be  deemed  sufficient 
to  put  in  issue  the  material  allega- 
tions of  the  complaint  where  no  ob- 
jection is  taken.  Bessemer  Irr.  Ditch 
Co.  v.  Woolley,  32  Colo.  437,  76  Pac. 
1053;  Salisbury  v.  La  Fitte  (Colo.  App.), 
123  Pac.  124. 

An  informal  and  general  denial  may 
be  sufficient  in  the  absence  of  an  ex- 
ception to  it  for  generality  and  a  de- 
mand for  a  more  specific  one.  George 
V.  Crim,  66  W.  Va.  421,  66  S.  E.  526; 
Dent  V.  Pickens,  59  W.  Va.  274,  53 
S.  E.  154. 

44.  Nunnemacker  v.  Johnson,  38 
Minn.  390,  38  N.  W.  351;  N.  K.  Fair- 
bank  Co.  v.  Blaut,  33  N.  Y.  Supp.  713. 

45.  Collins  t?.  Singer  Mfg.  Co.,  53 
Wis.    305,   10   N.   W.    477. 

46.  Thompson  V.  Wittkop,  184  N.  Y. 
117,  76   N.  E.  1081. 

47.  la.— Ingle  r.  Jones,  43  Iowa  286. 
Kan. — Miller  v.  Brumbaugh.  7  Kan.  343. 
Okla  —  Nix  v.  Gilmer,  5  Okla.  740,  50 
Pac.  131.  Utah.— Toone  v.  J.  P.  O'Neill 
Const.  Co.,  121  Pac.  10. 

48.  Minn. — Dodge  v.  Chandler,  13 
Minn.  Ill;  Montour  v.  Purdy,  11  Minn. 
384.  Mo.— Collins  v.  Trotter,  81  Mo. 
275;  Pry  v.  Hannibal  &  St.  J.  E.  Co.,  73 
Mo.  123;  Edmonson  v.  Phillips,  73  Mo. 
57.  S.  D—  Mead  v.  Pettigrew,  11  S.  D. 
529,  78  N.  W.  945. 

Such  a  denial  is  good  on  demurrer, 
though  subject  to  a  motion  to  make 
more  certain  and  specific.  Lewis  v. 
Coulter,  10  Ohio  St.  451. 
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Denials  of  all  matter  inconsistent  with  the  allegations  of  another 
pleading,49  or  of  all  allegations  thati  are  prejudicial  or  adverse  to 
the  pleader,50  or  of  a  pleading  "except  as  controverted,"51  have  been 
held  to  be  bad.  A  denial  of  each  and  every  other  allegation  contained 
in  a  specified  paragraph  has  been  held  to  be  good.52 

There  is  a  conflict  of  authority  as  to  the  sufficiency  of  a  denial  of 
the  new  matter  in  a  pleading.53 

In  most  jurisdictions. a  general  denial  "excepting"  certain  specified 
allegations,54  or  a  general  denial  of  all  allegations  except  such  as 
are   expressly   admitted,    qualified,   or   denied,'"'    is   regarded   as   suffi- 


Tn  Rabat  V.  Moore,  48  Ore.  191,  86 
Pac.  506,  it  is  said  that  it  is  doubtful 
whether  such  a  denial  is  good,  but  the 
question   is  uot  decided. 

Such  a  denial  is  good  as  against  an 
objection  first  raised  on  appeal.  Ready 
V.  Schmith,  52  Ore.  196,  95  Pac.  817. 

49.  Young  v.  Schofield,  132  Mo.  650, 
34   S.   W.   479. 

Such  a  denial  is  bad  as  against  a 
motion  to  make  more  definite  and  cer- 
tain, but  where  treated  as  sufficient  at 
the  trial,  it  will  be  so  regarded  on 
appeal.  Herdman  v.  Marshall,  17  Neb. 
252,  22  N.  W.  690. 

A  reply  denying  "each  and  all  of 
the  allegations  in  said  answer  contained 
which  are  in  any  way  inconsistent  or 
which  deny  the  allegations  in  plaint- 
iff's petition,"  while  not  a  model  of 
pleading  is  sufficient  when  first  ques- 
tioned on  appeal.  First  Nat.  Bank  v. 
Abmeyer,  82  Kan.  283,  108  Pac.  94. 

50.  Such  denials,  while  subject  to 
a  motion  to  make  more  definite  and  cer- 
tain, are  not  nullities  and  are  sufficient 
to  prevent  judgment  on  the  pleadings. 
Prunty  V.  Consolidated  Fuel  &  Light 
Co.,  82  Kan.   541,  108  Pac.   802. 

51.  Morley  v.  Combs,  124  N.  Y. 
Supp.  19. 

52.  Dose  v.  Beatie  (Ore.),  123  Pac. 
383. 

53.  In  Kansas  a  denial  in  the  reply 
of  each  and  every  allegation  of  new 
matter  in  the  answer  is  sufficient.  An- 
thony v.   Stinson,   4  Kan.   211. 

In  Missouri  such  a  denial  is  bad. 
Young  v.  Schofield,  132  Mo.  650,  34  S. 
W.  497;  Betz  v.  Kansas  City  Home 
Tel.  Co.,  121  Mo.  App.  473,  97  S.  W. 
207. 

In  Minnesota  a  denial  of  "each  and 
every  allegation  of  new  matter  and 
thing  in  said  answer  contained"  is  suf- 
ficiently specific  as  against  an  objec- 
tion first  made  at  the  trial.     Peterson 


v.    Euhnke,    46    Minn.    115,    48    X.    W. 
768. 

54.  Kelly  t\  Sammis,  25  Misc.  6,  53 
X.     V.     Supp.     825;     b'nssell    &    Co.     / 
Amundson,  4  N.  D.  112,  59  N.   W.    177. 

55.  Examples  of  Denials  That  Have 
Been  Held  To  Be  Sufficient. — Of  all 
averments  not  specifically  admitted. 
Mass.  Loan  &  T.  Co.  r.  Twitchell,  7  X. 
D.  440,  75  X.  W.  786.  Of  "each  and  ev 
cry  allegation  not  herein  specifically  ad- 
mitted or  denied."  Pengelly  v.  Peel- 
er, 39  Mont.  26,  101  Pac.  147.  A  de- 
nial "except  as  hereinafter  expressly 
alleged."  Harrison  v.  Birrell,  58  Ore. 
410,  115  Pac.  141.  Of  "each  and  every 
allegation  thereof  not  hereinafter  ex- 
pressly admitted."  Hintrager  v.  Rich- 
ter,  85  Iowa  222,  52  N.  W.  188.  Of 
each  and  all  the  allegations  not  there- 
inafter admitted  or  qualified.  Hardy 
r.  Purington,  6  S.  D.  382,  61  N.  W. 
158.  Of  "each  and  every  allegation 
in  the  answer  and  cross-bill  in  any 
wise  material  in  this  case  not  already 
admitted  or  denied."  Ingle  v.  Jones, 
43  Iowa  2S6.  Of  each  and  every  al- 
legation "except  as  hereinafter  ex- 
pressly admitted  and  stated  or  denied." 
Matte'son  v.  Ellsworth,  28  Wis.  254. 
"Denies  each  and  every  allegation 
therein  contained,  and  not  hereinafter 
specifically  denied,  admitted,  or  ex- 
plained." State  v.  City  of  Pierre,  15 
S.  D.  559,  90  N.  W.  1047.  Of  all  al- 
legations not  previously  admitted,  qual- 
ified or  denied.  Calhoun  v.  Hallen,  25 
Hun  (N.  Y.)   155. 

The  Excepted  Matter  Must  Be  Clear- 
ly Indicated. — A  denial  of  "each  and 
every  allegation  of  the  complaint  not 
herein  above  admitted  or  contro- 
verted," is  good  where  what  has  been 
before  admitted  and  controverted  is 
clearly  specified  so  that  there  is  no 
doubt  or  confusion  as  to  the  applica- 
tion  of   such   denial.      Griffin   v.   Long 
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cient,  though  there  is  authority  to  the  contrary.56 

Where  permitted,  such  a  denial  operates  to  deny  the  material  alle- 
gations of  the  pleading  not  otherwise  referred  to,57  and  admissions 
or  affirmative  allegations  will  be  construed  in  connection  therewith.58 

D.  Argumentative  Denials.  —  An  argumentative  denial  is  a  state- 
ment of  facts  inconsistent  with  those  alleged  by  the  adverse  party.59 


Island  R.  Co.,  101  N.  Y.  348,  4  N.  E. 
740. 

A  defense  denying  each  and  every 
allegation  of  the  complaint  "except  as 
herein  expressly  admitted  and  stated," 
but  not  indicating  what  is  included  in 
the  exception,  is  evasive  and  insufficient 
if  attacked  by  motion  or  demurrer. 
Salisbury  v.  La  Fitte  (Colo.  App.),  123 
Pac.   124. 

Where  it  is  doubtful  what  allegations 
are  admitted,  the  court  has  discretion- 
ary power  to  require  specific  denials. 
Hintrager  v.  Eichter,  85  Iowa  222,  52 
N.  W.  188. 

56.  Examples  of  denials  that  have 
been  held  to  be  insufficient:  Denies 
"each  and  every  allegation  therein  set 
forth,  which  is  not  hereinafter  spe- 
cifically admitted."  Dezell  v.  Fidelity 
&  Casualty  Co.,  176  Mo.  253,  278,  75 
S.  W.  1102;  Bradley  v.  Phoenix  Ins.  Co., 
28  Mo.  App.  7.  Of  the  allegations  "not 
hereinbefore  admitted  and  not  herein 
specificallv  denied."  Cooper  v.  Amer- 
ican Cent.  Ins.  Co.,  139  Mo.  App.  570, 
123  S.  W.  497.  A  general  denial  of 
every  allegation  "except  that  which 
may  be  hereinafter  expressly  ad- 
mitted." Snyder  v.  Free,  114  Mo.  360, 
21  S.  W.  847.  Of  "each  and  every 
allegation  in  said  answer  not  herein  ad- 
mitted, or  otherwise  pleaded  to."  Long 
v.  Long,  79  Mo.  644.  Denies  each  and 
every  allegation  "not  herein  expressly 
admitted."  Atterburv  &  Nichols  V. 
Hopkins  &  Schrenk,  122  Mo.  App.  172, 
99  S.  W.  11;  Ritchey  v.  Home  Ins.  Co., 
98  Mo.  App.  115,  72  S.  W.  44. 

57.  State  V.  City  of  Pierre,  15  S.  D. 
559,  90  N.  W.  1047;  Hardy  V.  Puring- 
ton,  6  S.  D.  382,  61  N.  W.  158;  Matte- 
son  V.  Ellsworth.  28  Wis.  254. 

Under  the  New  Yorjc  practice  a  de- 
nial of  each  and  every  allegation  ex- 
cept as,  before  stated  or  admitted,  is 
sufficient  to  put  in  issue  the  allegations 
not  so  admitted.  Burley  V.  German- 
American  Bank,  111  U.  S.  216,  4  Sup. 
Ct.   341,  28  L.   ed.   406. 

58.  Elliott  v.  McAllister,  106  Minn. 
25,   117   N.  W.  921. 
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Where  the  complaint  admitted  a 
credit  in  favor  of  the  defendant,  and 
defendant  set  up  a  counterclaim,  and 
the  reply  denied  each  and  every  allega- 
tion, etc.,  "save  as  hereinafter  stated, 
admitted,  or  qualified,  and  save  as 
stated  in  the"  complaint,  and  then  re- 
ferred to  specific  items  of  the  counter- 
claim, admitting  some  of  them  in  part 
and  denying  the  remaining  parts,  and 
denying  some  items  entirely,  and  omit- 
ting entirely  to  refer  to  some  items, 
it  was  held  that  the  items  not  referred 
to  were  admitted.  Leyde  V.  Martin,  16 
Minn.  38. 

Defendant  "sa3rs  that  as  to  each  and 
every  allegation,  statement,  matter, 
fact,  and  thing  in  said  complaint  con- 
tained, and  not  hereinafter  admitted, 
it  denies  the  same  and  the  whole 
thereof,"  will  be  restricted  to  matter 
not  expressly  referred  to  or  attempted 
to  be  covered  by  the  specific  allega- 
tions of  the  answer.  Althouse  V.  Town 
of  Jamestown,  91  Wis.  46,  64  N.  W. 
423. 

In  Clark  v.  Dillon,  97  N.  Y.  370,  it 
was  held  that  a  denial  of  all  the  al- 
legations of  the  complaint  not  herein- 
before specifically  "admitted,  qualified 
or  denied"  by  its  terms  excepted  the 
material  allegations  of  the  complaint 
from  the  operation  of  such  general  de- 
nial. 

A  denial  otherwise  sufficient  is  not 
objectionable  because  it  ends  with  the 
words,  "other  than  as  hereinafter  set 
forth,"  even  if  the  pleader  does  not 
thereafter  refer  to  it.  Anderson  v.  War 
Eagle  Consol.  Min.  Co.,  8  Idaho  789,  72 
Pac.  671. 

In  Washington  a  denial  of  each  and 
every  allegation  of  the  complaint  "ex- 
cept as  hereinafter  stated"  is  insuffi- 
cient where  the  remainder  of  the  an- 
swer contains  a  counterclaim  and  makes 
no  reference  to  the  complaint.  Frost 
r.  Ainslie  Lumb.  Co.,  3  Wash.  241,  28 
Pac.    915. 

59.     Bliss  Code  PI.,  §333. 
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It  is  not  a  proper  form  of  denial,60  though  in  some  states  it  is  held 
to  he  good  for  some  purposes.1,1 

E.     Negatives  Pregnant.  —  A  denial  which  implies  an  affirmative 
is  a  negative  pregnant,    and    is    had;02    as    a    conjunctive    denial    of 


60.  Sovereign  Bank  of  Canada  V. 
Stanley,  176  -Fed.  743;  Consumers  Elec. 
Light  &  St.  E.  Co.  v.  Pryor,  44  Fla. 
354,  32   So.   797. 

It  is  not  equivalent  to  a  denial, 
rieischmann  V.  Stern,  90  N.  Y.  110; 
Marston  V.  Sweet,  CO  X.  V.  206;  Krauss 
Engineering  Co.  v.  McKinnon,  60  Misc. 
181,  121  N.  V.  Supp.  396;  Swinburne 
v.  Stockwell,  58  How.  Pr.  312. 

It  is  an  admission.  Clement  r.  Gra- 
ham, 78  Vt.  290,  63  Atl.  146;  Lyman  v. 
Central  Vt.  E,  Co.,  59  Vt.  167,  10  Atl. 
34(5. 

"A  material  fact  alleged  is  not  con- 
troverted or  put  in  issue  by  a  state- 
ment inconsistent  with  the  facts  al- 
leged, or  from  which  a  general  denial 
may  be  implied  or  inferred."  Smith  r- 
(',„'■.  170  X.  V.  162,  63  X.  E.  57;  Rodg 
ers  v.  Clement,  162  X.  Y.  122,  56  X.  E. 
901,  76  Am.  St.  Rep.  342;  Altman  V. 
Cochrane,   115   N.  Y.   Supp.   870. 

The  rules  of  equity  pleading  as  to 
answering  are  applicable  under  the 
code.  He  who  submits  to  answer  must 
do  so  fully  and  fairlv.  Young  v. 
Mitchell,    3*3    Ark.    222. 

61.  Meredith  r.  Lackey,  14  Ind.  529, 
16  Ind.  1.  It  cannot  be  construed  as 
confessing  the  facts  denied.  Aetna 
Life  Ins.  Co.  v.  Bockting,  39  Ind.  App. 
586,  79  N.  E.  524. 

Overruling  a  demurrer  to  a  paragraph 
of  answer  amounting  to  a  mere  argu- 
mentative denial  is  not  available  error. 
Cleveland,  C.  C.  &  St.  L.  E,  Co.  v. 
Eudy,  173  Ind.  181,  89  N.  E.  951;  Goode 
v.  Elwood  Lodge,  160  Ind.  251,  66  X.  E. 
742;  Slate  v.  Osborn,  143  Ind.  671,  42 
XL  E.  921;  Todd  v.  Badger,  134  Ind. 
204,  33  N.  E.  963;  Geisendorff  v.  Cobbs, 
47  Ind.  App.  573,  94  N.  E.  236;  Leon- 
ard V.  City  of  Terre  Haute  (Ind.  App.), 
93  N.  E.  872;  Aetna  Life  Ins.  Co.  V. 
Bockting,  39  Ind.  App.  5S6,  79  X.  E. 
524;  Kepler  r.  Jessup,  11  Ind.  App.  241, 
37  XL  E.  655,  38  N.  E.  826. 

62.  Andrews'  Steph.  PL,  §232;  Will's 
Gould  PI.,  488,  et  seq.;  Bliss  Code  PL, 
§332,  and  the  following  cases:  U.  S. 
McGrath  v.  Valentine,  93  C.  C.  A.  109. 
167  Fed.  473.  Cal.— Leffingwell  r.  Grif- 
fing,  31  Cal.  231.  Colo.— Bessemer  Irr. 
Ditch  Co.  v.  Woolley,  32  Colo.  437,  76 


Pac.  1053.  Idaho. — Nobach  v.  Scott, 
20  Mi  ho  558,  119  Pac.  295.  Ind.— Hill 
r.  Mayo,  73  Ind.  357.  Mass. — Whiting 
17.  Price,  160  Mass.  576,  is  X.  E.  772. 
Minn. — Pound  v.  Pound,  60  Minn.  214, 
62  N.  W.  264;  German-American  Bank 
r.  White,  38  Minn.  471,  38  N.  W.  361. 
Mont. — Britannia  Min.  Co.  V.  United 
Stairs  Fidelity  &  Guar.  Co., 
112  Pac.  46;  Bourke  v.  Butte  Electric 
&  Power  Co.,  33  Mont.  267,  83  Pac. 
470.  Neb. — Harden  r.  Atchison  &  X.  B. 
Co.,  4  Neb.  521.  N.  J.— Silverthorne 
r.  Warren  E.  Co.,  33  N.  J.  L.  372.  N.  Y. 
Electrical  Accessories  Co.  17.  Mittenthal. 
194  N.  Y.  473,  87  X.  E.  684;  Stone  r. 
Auerbach,  117  XL  Y.  Supp.  734;  Mando 
v.  Kitchell,  116  XL  Y.  Supp.  691;  Brown- 
ing v.  Moses,  111  X.  V.  Supp.  651; 
People  V.  Goldstein,  37  App.  Div.  550. 
56  X.  Y.  Supp.  306.  Wis.— Carpenter 
v.  Town  of  Boiling,  107  Wis.  559,  83 
N.  W.  953;  Carpenter  v.  Momsen,  92 
Wis.  449.  65  X.  W.  1027,  66  XL  W.  692; 
Crane  Bros.  Mfg.  Co.  v.  Morse,  49  Wis. 
368,  5   X.   W.   SI 5. 

Examples  of  Denials  That  Have  Been 
Held  To  Be  Negatives  Pregnant. — A 
denial  that  defendant  "promised  to  pay 
plaintiff  the  sum  mentioned  in  the  com- 
plaint in  manner  and  form  as  therein 
alleged."  Clark  v.  Gramling,  54  Ark. 
525,  16  S.  W.  475. 

A  denial  that  a  judgment  was  as- 
signed for  a  valuable  consideration. 
Tate  v.  People,  6  Colo.  App.  202,  40 
Pac.   471. 

A  denial  that  "the  amount  of  stock" 
sold  was  ever  delivered.  Edgerton  v. 
Power,  18   ATont.   350.  45  Pac.   204. 

Where  an  information  charges  that 
defendants,  in  disobedience  of  an  in- 
junction, wrongfully  committed  specific 
acts,  an  answer  denying  that  "they  did 
any  of  the  acts  in  disobedience  of  the 
order  of  the  injunction,"  since  it  ad- 
mits the  performance  of  the  acts  but 
avers  that  they  were  not  performed  in 
violation  of  the  injunction  while  if  they 
were  performed  the  law  declares  that 
the  injunction  was  violated.  Hawkins 
V.  State,  126  Ind.  294,  26  X.  E.  43. 

A  denial  that  plaintiff  has  been  the 
owner  of  land  at  any  time  since  a 
specified    day    is    an    admission    of    the 
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matters  which  are  alleged  conjunctively,63  or  a  literal  denial  in  the 
exact  language  of  the  allegation  sought  to  be  denied,64  or  a  denial  of 


allegation  of  the  complaint  that  he  was 
the  owner  on  and  after  said  date.  Dil- 
lery  v.  Borwick,  36  'Ore.  255,  59  Pac. 
183. 

A  denial  that  plaintiff  delivered 
"all*'  of  the  materials  agreed  upon, 
is  equivalent  to  an  admission  that  sub- 
stantially all  were  delivered.  Jones  & 
Laugklin  Steel  Co.  v.  Abner  Doble  Co. 
(Cal.),   123  Pac.   290. 

The  defect  is  one  of  form  and  is 
waived  unless  properly  objected  to  be- 
fore trial.  Elton  V.  Markham,  20 
Barb.   (N.  Y.)   343. 

The  remedy  is  by  motion  for  judg- 
ment on  the  answer  as  frivolous,  rather 
than  by  motion  to  make  more  definite 
and  certain.  Kelly  r.  Sammis,  25  Misc. 
6,  53  N.  Y.  Supp.  825. 

63.  Cal.— Westbay  v.  Gray,  116  Cal. 
660,  48  Pac.  800;  Doll  v.  Good,  38  Cal. 
287;  More  v.  Del  Valle,  28  Cal.  170; 
Bartlett  Estate  Co.  v.  Fraser,  11  Cal. 
App.  373,  105  Pac.  130;  Blodgett  V. 
Scott,  11  Cal.  App.  310,  104  Pac.  842; 
Toomey  v.  Knobloeh,  S  Cal.  App.  585,  97 
Pac.  529.  Ky.— Johnson  v.  Asher,  32 
Kv.  L.  Kep.  317,  105  S.  W.  943;  Steph- 
ens v.  Wilson,  115  Ky.  27,  72  S.  W.  336; 
Tavlor  v.  Farmer,  SI  Ky.  458;  Preston 
v.  Roberts,  12  Bush  570.  Ore— McCor- 
mick  Mach.  Co.  r.  Hovey,  36  Ore.  259, 
59  Pac.  189;  Moser  v.  Jenkins,  5  Ore. 
447;  Scovill  v.  Barney,  4  Ore.  289.  Wis. 
State  v.  McGarry,  21  Wis.  496. 

A  denial  of  two  allegations  conjunc- 
tively is  not  a  denial  of  each.  Pierson 
V.  Eyerson,  5  N.  J.  Eq.  196. 

As  a  denial,  in  the  words  alleged, 
that  plaintiff  warranted  all  of  several 
kinds  of  propertv  described.  Pullen 
v.  Wright,  34  Minn.  314;  26  N.  W. 
394. 

64.  U.  S.— Ex  parte  Wall,  107  U.  S. 
265,  2  Sup.  Ct.  569,  27  L.  ed.  552;  Nor- 
folk &  W.  R.  Co.  r.  Hazebrigg,  95  C. 
C.  A.  637,  170  Fed.  551.  Colo.— James 
v.  McPhee,  9  Colo.  486,  13  Pac.  535. 
Idaho. — Norris  v.  Glenn,  1  Idaho  590. 
Neb.— Knight  v.  Denman,  64  Neb.  814, 
90  N.  W.  863.  N.  Y. — Stuber  v.  McEn- 
tee,  142  N.  Y.  200,  36  N.  E.  878;  Shep- 
ard  v.  Wood,  116  App.  Div.  861,  102 
N.  Y.  Supp.  306;  Pigot  v.  McKeever, 
32  Misc.  45,  65  N.  Y.  Supp.  380;  Kelly 
v.  Sammis,  25  Misc.  6,  53  N.  Y.  Supp. 
825.     Ore. — Moser    v.  Jenkins.    5    Ore. 


447.     Wis. — Grimm  v.  Town  of  Wash- 
burn, 100  Wis.  229,  75  N.  W.  984. 

"The  rules  of  pleading,  under  our 
system,  are  intended  to  prevent  evasion, 
and  to  require  a  denial  of  every  specific 
averment  in  a  sworn  complaint,  in  sub- 
stance and  in  spirit,  and  not  merely  a 
denial  of  its  literal  truth,  and  when- 
ever the  defendant  fails  to  make  such 
denial  he  admits  the  averment."  Doll 
v.  Good,  38  Cal.  287.  Quoted  with 
approval  in  Kinney  v.  Maryland  Cas- 
ualty Co.,  15  Cal.  App.  571,  115  Pac. 
456;  Bartlett  Estate  Co.  v.  Fraser,  11 
Cal.   App.   373,   105   Pac.   130. 

Examples. — A  denial  that  such  con- 
veyances were  executed  "as  operated 
to  convey  perpetual  or  non-assessable 
water  rights."  Grand  Valley  Irr.  Co. 
v.  Lesher,  28  Colo.  273,  65  Pac.  44. 
A  denial  "that  the  plaintiff  is  and  has 
been  for  the  last  ten  years  the  owner 
and  in  possession  of  the  land."  J.  I. 
Porter  Lumb.  Co.  V.  Hill,  72  Ark.  62, 
77  S.  W.  905.  "And  deny  that  no 
part  of  the  principal  sum  mentioned  in 
said  promissory  note  has  been  paid,  and 
deny  that  the  whole  of  said  principal 
and  interest  has  not  been  paid."  West- 
bay  v.  Gray,  116  Cal.  660,  48  Pac.  800. 
A  denial  that  plaintiff  "immediately 
upon  making  the  trade  with  defendants 
entered  into  possession  of  the  said  tract 
of  land."  Hatcher  i\  Fitzpatrick,  31 
Ky.  L.  Rep.  120,  101  S.  W.  933.  A  de- 
nial that  plaintiff  was  a  corporation 
organized  and  existing  "under  and  by 
virtue  of  the  laws  of  the  State  of  Il- 
linois." McCormick  Harv.  Mach.  Co. 
V.  Hovey,  36  Ore.  259,  59  Pac.  189. 

A  denial  that  defendant  "wrongfully 
or  unlawfully  converted"  certain  prop- 
erty is  an  admission  that  he  converted 
it.  Podlech  v.  Phelan,  13  Utah  333,  44 
Pac.  838. 

A  denial  that  defendant  wrongfully 
or  forcibly  committed  the  acts  of  tres- 
pass alleged  in  the  complaint,  except 
as  thereinafter  stated,  is  an  admission 
of  the  facts  so  alleged.  Peterson  v. 
Bean,  22  Utah  43,  61  Pac.  213. 

A  denial  that  plaintiff  "is  a  cor- 
poration duly  organized  under  the  laws 
of  New  York,"  does  not  traverse  its 
corporate  existence,  but  only  the  regu- 
larity of  the  proceedings  by  which  it 
was   incorporated.      State   v.   Board    of 
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price,65  or  value,66  or  amount,67  or  damages,68  in  the  precise  sum  al- 
leged, or  that  acts  were  done  or  events  happened  on  the  exact  day,,iu 
or  at  the  particular  place,70  alleged. 

That  the  pleading  quotes  the  allegations  denied  does  not  necessarily 
make  the  denial  bad.71 


County  Comrs.,  53  Neb.  767,  74  N.  W. 
254. 

A  denial  "as  alleged,"  quoting  in 
haec  verba  the  allegations  of  the  plead- 
ing. Laurie  v.  Duer,  61  N.  Y.  Supp. 
930. 

A  denial  of  specified  averments  "as 
alleged  in  plaintiff's  petition"  is  an 
admission  thereof.  Phoenix  Ins.  Co.  V. 
Meier,  28  Neb.  124,  44  N.-  W.  97; 
Storey  v.  Kerr,  2  Neb.  (Unof.)  568,  89 
N.  W.  601. 

A  restriction  of  the  denial  to  thq 
precise  words  and  form  of  the  com- 
plaint, as  a  denial  of  certain  allega- 
tions "as  alleged,"  is  bad.  Hutchin- 
son P.  Bien,  93  N.  Y.  Supp.  189. 

"They  deny  that  L.  'duly  fulfilled 
all  the  conditions  of  insurance  on  her 
part,  and  more  than  60  days  before 
the  commencement  of  this  action  gave 
to  the  defendant  due  notice  and  proof 
of  the  fire  and  loss  thereunder,'  as  al- 
leged in  paragraph  five,"  etc.  Curnow 
v.  Phoenix  Ins.  Co.,  46  S.  C.  79,  24 
S.  E.   74. 

In  Donovan  V.  Main,  74  App.  Div. 
44,  77  N.  Y.  Supp.  229,  a  denial  using 
substantially  the  words  of  the  para- 
graph to  which  it  was  directed  and 
adding  "as  alleged  in"  a  specified 
paragraph,  was  held  not  to  be  a  nega- 
tive  pregnant. 

65.  Pottgieser  v.  Dorn,  16  Minn. 
204. 

66.  Cal. — Marsters  v.  Lash,  61  Cal. 
622;  Ronning  v.  Way  (Cal.  App.),  123 
Pac.  615.  Minn. — Hertz  r.  llartmann, 
74  Minn.  320,  77  N.  W.  232;  Steele  V. 
Thayer,  36  Minn.  174,  30  N.  W.  75S. 
Ohio.— Caldwell  V.  Caldwell,  45  Ohio  St. 
512,  15  N.  E.  297.  Ore.— Hewitt  v. 
Huffman,  55  Ore.  57,  105  Pac.  98. 

Such  a  denial  is  an  admission  of  any 
less  value.  Scovill  v.  Barney,  4  Ore. 
289. 

An  allegation  that  the  value  of  prop- 
erty is  not  $8,  or  any  other  sum  than 
$10,  is  an  admission  of  the  value  of 
$8  as  alleged  in  the  complaint.  Thomp- 
son v.  Colvin,  53  Ore.  488,  101  Pac. 
201. 

67.     A  denial  of  indebtedness  in  the 


precise  sum  alleged.  Cal. — Schroeder 
v.  Manzy,  16  Cal.  App.  443,  118  Pac. 
459;  Preston  V.  Central  Cal.  Water  & 
Irr.  Co.,  11  Cal.  App.  190,  104  Pac. 
462.  la. — Callanan  v.  Williams,  71 
Iowa  363,  32  N.  W.  383;  Stucksleger 
V.  Smith,  27  Iowa  286;  Mann  V,  Howe, 
9  Iowa  546.  Okla. — Jackson  v.  Green, 
13   Okla.    314,    74    Pac.    502. 

A  denial  that  defendant  had  on  de- 
posit a  specified  sum  only.  Lafayette 
Trust  Co.  v.  Haldane,  131  N.  Y.  Supp. 
171. 

That  plaintiff  expended  a  specified 
sum.  Peters  V.  McPherson,  62  Wash. 
496,  11'4  Pac.  188. 

A  denial  that  defendant  collected 
the  exact  sum  alleged.  Dillon  v.  Spo- 
kane County,  3  Wash.  Ter.  498,  17 
Pae.  889. 

A  denial  that  plaintiff  "sold  and  de- 
livered to  the  defendant  88.700  pounds 
of  lump  coal."  Rock  Spring  Coal  Co. 
v.  Salt  Lake  Sanitarium  Assn.,  7  Utah 
158,  25  Pac.  742. 

68.  Cole  v.  Noerdlinger,  22  Wash. 
51,  60  Pac.  57. 

69.  Elton  v.  Markham,  20  Barb. 
(N.  Y.)  343;  Baker  v.  Bailey,  16  Barb. 
(N.  Y.)  54;  Argard  V.  Parker,  81  Wis. 
581,  51  N.  W.  1012;  Schaetzel  v.  Ger- 
mantown  Farmers'  Mut.  Ins.  Co.,  22 
Wis.  412;  State  v.  McGarry,  21  Wis. 
496. 

Such  a  denial  is  not  a  mere  nullity. 
Doolittle  v.  Greene,  32  Iowa  123. 

70.  "That  said  defendant  did  not 
execute  and  deliver  at  F.,  to  the  plaint- 
iffs or  either  of  them,  the  note  on  which 
action  is  brought,"  etc.  Spencer  v. 
Turney  &  Co.,  5  Okla.  683,  49  Pae. 
1012. 

71.  A  denial  of  the  allegations  con- 
tained in  a  specified  paragraph  "in 
the  following  words,  to  wit,"  quoting 
in  haec  verba  the  allegations  denied,  is 
good.  Hoffman  v.  Susemihl,  15  App. 
Div.  405,  44  N.  Y.  Supp.  52. 

Defendant  "denies  that  part"  of  a 
specified  paragraph  "stating,"  etc.,  is 
good.  O'Brien  v.  Seattle  Ice  Co.,  43 
Wash.  217,  86  Pac.  399. 
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General  denials  are  ordinarily  held  not  to  be  negatives  pregnant, 
since  they  amount  to  specific  denials  of  each  of  the  allegations  within 
their  scope.72 

A  denial  that  plaintiff  has  performed  all  the  conditions  precedent 
in  a  contract  on  his  part  is  good,  since  a  failure  to  perform  any  one 
of  them  would  prevent  a  recovery.73 

A  negative  pregnant  cannot  operate  to  add  to  the  pleading  to 
which  it  is  addressed  any  matter'  not  contained  in  it.74 

In  Missouri  the  doctrine  of  negative  pregnant  is  not  recognized.75 

iri'  Iowa  such  a  denial  is  not  regarded  as  a  nullity,76  but  is  sufficient 
to  put  the  adverse  party  upon  proof  and  to  prevent  a  judgment  by 
default  or  confession.77 

F.  Denials  on  Information  and  Belief  and  the  Like.  —  1.  At 
Law.  —  Except  where  authorized  by  statute,  denials  on  information 
and  belief  are  not  permissible  in  actions  at  law.78 

2.  In  Equity.  —  In  equity  defendant  must  answer  positively  and 
not  on  belief  where  the  fact  is  recent  and  within  his  knowledge.79 


72.  A  general  denial  of  an  allega- 
tion of  value.  McGrath  v.  Valentino, 
93  C.  C.  A.  109,  167  Fed.  473;  German 
American  Bank  v.  White,  38  Minn.  471, 
38    N.   W.    361. 

A  denial  of  each  and  every  of  the 
allegations  contained  in  a  specified 
paragraph  of  the  complaint,  which  al- 
leges that  the  reasonable  value  of 
services  was  a  specified  sum,  is  good. 
Peters  v.  MePherson,  62  Wash.  496, 
114  Pac.  1S8. 

The  term  "each  and  every  allega- 
tion" in  a  general  denial  refers  to 
each  of  the  facts  alleged,  and  not  to 
the  manner  or  connection  in  which  they 
may  be  stated.  It  cannot  be  consid- 
ered as  only  putting  in  issue  the  al- 
legations to  which  it  is  addressed  taken 
conjunctively  and  hence  as  being  a 
negative  pregnant  where  such  con- 
junction is  not  essential  to  the  cause 
of  action.  Such  a  denial  is  a  nega- 
tive pregnant  only  when  a  mere 
specific  denial  would  be.  Stone  v. 
Quaal,  36  Minn.  46,  29  N.  W.  326. 

It  is  a  negative  pregnant  as  to  a 
specific  allegation  where  a  specific  de- 
nial thereof  would  be.  Steele  v.  Thay- 
er, 36   Minn.   174,  30  N.  W.   758. 

73.  Plaintiff  must  prove  his  case 
within  the  full  extent  of  the  denial. 
Hudson  Cos.  r.  P>riemer,  113  N.  Y. 
Supp.  997;  Electrical  Equipment  Co.  V. 
Feuerlieht,    90    N.    Y.    Supp.    467. 

74.  Silverthorne  V.  Warren  E.  Co., 
33  N.  J.  L.  372. 

75.  "The  denial  of  a  complex  state- 
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ment  in  the  very  language  in  which  it 
is  made  is  not  careful  pleading;  but 
where  the  purpose  of  the  pleader  is 
clear,  it  is  sufficient  to  put  in  issue  all 
the  material  facts  in  the  allegation  de- 
nie,d,  as  if  each  were  disjunctively 
stated  and  denied,  unless  a  case  is  pre- 
sented in  which  the  answer  must  fairly 
be  regarded  as  ambiguous."  Mer- 
chants' Nat.  Bank  v.  Eichards,  6  Mo. 
App.  114,  affirmed  in  74  Mo.  77,  and 
quiitcd  with  approval  in  Cooper  v. 
American  Cent.  Ins.  Co.,  139  Mo.  App. 
570,  582,  123  S.  W.  497. 

A  denial  that  the  defendant  issued 
a  policy  of  insurance  "in  the  terms 
or  to  the  purpose  alleged  in  the  pe- 
tition" is  good.  Cooper  v.  American 
Cent.  Ins.  Co.,  139  Mo.  App.  570,  582, 
123  S.  W.  497. 

A  denial  "that  the  company  by  its 
draft,  in  writing,  signed  by  its  secre- 
tary," executed  the  obligation  in  ques- 
tion, is  good.  First  Nat.  Bank  v.  Ho- 
gan,  47  Mo.  472.  See  also  Wynn  v. 
Cory,   43   Mo.   301. 

76.  Doolittle  v.  Greene,  32  Iowa  123. 

77.  Mahana   v.   Blunt,   20   Iowa   142. 

78.  Cosmopolitan  Fire  Ins.  Co.  V. 
Putnal,  60  Fla.  41,  53  So.  444. 

Such  a  denial  is  permissible  solely 
by  virtue  of  the  statute.  Solomon  v. 
Brodie,  10  Colo.  App.  353,  50  Pac. 
1045. 

79.  When  the  fact  is  recent  and 
within  defendant's  knowledge,  he  must 
answer  positively  and  not  on  belief. 
This  is  not  an  unvarying  rule,  and  does 
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As  to  matters  not  within  his  knowledge  and  not  presumptively  within 
his  knowledge  he  may  deny  knowledge,  and  answer  upon  information 
merely.80  He  must,  however,  answer  as  to  his  knowledge  and  infor- 
mation,81 a  mere  denial  of  knowledge  alone;  being  insufficient.82  If 
he  has  neither  knowledge  nor  information  sufficient  to  form  a  belief, 
he  need  not  state  his  belief.88 

Effect.  —  An  answer  on  information  and  belief  simply  makes  an 
issue  between  the  parties.84  It  does  not  put  the  complainant  to  the 
proof  of  his  bill  by  more  than  one  witness.85 

3.  Under  the  Codes  and  Practice  Acts.  —  Denials  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief  are  generally  provided 
for  by  the  codes  and  practice  acts  of  the  various  states.80 


not  apply  where  the  act  charged  hap- 
pened more-  than  six  years  before. 
Carey   v.   Jones,    8    Ga.    516. 

"The  answer  of  a  defendant  to 
charges  in  a  bill,  must  be  direct  and 
positive,  and  not  from  information, 
hearsay  and  belief,  to  entitle  it  to  a 
claim  to  be  responsive  to  the  bill  and 
make  it  evidence,  except  perhaps, 
where  the  facts  answered  by  a  de- 
fendant against  It  is  interest  are  from 
information,  and  he  states,  additionally, 
that  he  believes  them  to  be  true."  Ar- 
line  v.  Miller,  22  Ga.  330. 

If  the  facts  are  stated  to  be  on  de- 
fendant 's  personal  knowledge.  Mead 
f.  Day,  54  Miss.  58;  McAllister  v. 
Clopton,  51   Miss.  257. 

"A  denial  on  information  and  belief, 
of  notice  to  another,  is  not  sufficient 
to  dissolve  an  injunction."  Pierson  V. 
Ryerson,  5   N.  J.'  Eq.  196. 

80.  Carpenter  v.  Edwards,  64  Miss. 
595,  1  So.  764;  Mead  v.  Day,  54  Miss. 
58;  McAllister  v.  Clopton,  51  Miss. 
257. 

The  rule  requiring  a  positive  answer 
does  not  apply  where  the  act  charged 
happened  more  than  six  years  before. 
Carey  v.  Jones,  8  Ga.  516. 

Where  the  matters  in  question  oc- 
curred several  years  before.  McAllis- 
ter v.  Clopton,  51  Miss.  257. 

A  denial  upon  information  is  a  de- 
nial "otherwise  than  by  the  general 
traverse,"  and  is  sufficient  to  prevent 
the  facts  averred  in  the  bill  from  be- 
ing taken  at  the  hearing  as  admitted. 
Carpenter  v.  Edwards,  64  Miss.  595,  1 
So.  764. 

In  the  federal  courts  where  defend- 
ant is  without  knowledge  he  may  so 
state,  and  such  statement  will  operate 
as  a  denial.  Equity  rule  30  (198  Fed. 
xxvii). 


81.  Kinnaman  v.  Henry,  G  X.  J.  Eq. 
90.  4 

Defendants  should  state  whether  they 
have  knowledge  or  information  re- 
specting the  matter  alleged  in  the  bill. 
Victor  G.  Bloede  Co.  V.  Carter,  148  Fed. 
127. 

82.  Kinnaman  v.  Henry,  6  N.  J.  Eq. 
90. 

Both  knowledge  and  information  must 
be  negatived.  It  is  insufficient  to 
merely  disclaim  knowledge  and  call  for 
proof.  Hopper  v.  Overstreet,  79  Miss. 
241,  30  So.  637;  Mead  r.  Day,  54  Miss. 
58;  McAllister  r.  Clopton,  51  Miss.  257. 

That  defendants  "do  not  know  and 
cannot  set  forth  as  to  their  belief  or 
otherwise  whether,"  etc.,  is  insufficient. 
Victor  G.  Bloede  Co.  v.  Carter,  14S  Fed. 
127. 

83.  Victor  G.  Bloede  Co.  v.  Carter, 
148  Fed.  127. 

84.  The  burden  of  making  out  a 
case  by  a  reasonable  preponderance  of 
the  evidence  is  upon  the  plaintiff. 
Pickett  V.  Gore  (Tenn.),  58  S.  W.  402; 
McKissick  v.  Martin,  12  Heisk.  (Tenn.) 
311. 

85.  Carpenter  v.  Edwards,  64  Miss. 
595,  1  So.  764;  Toulme  v.  Clark,  64 
Miss.   471,   1    So.   624. 

86.  Ark.— Kirbv's  Dig.,  §§6098, 
6109;  Carey  V.  Ducker,  52  Ark.  103; 
Erb  V.  Perkins,  32  Ark.  428;  Guvnn 
v.  McCaulev,  32  Ark.  97.  Colo.— Code 
1910,  §62;  Welles  v.  Colorado  Xat.  Life 
Ins.  Co.,  49  Colo.  508,  113  Pac.  524; 
Downing  North  Denver  Land  Co.  v. 
Burns,  30  Colo.  2S3,  70  Pac.  413;  Grand 
Valley  Irr.  Co.  V.  Lesher,  2S  Colo.  273, 
65  Pac.  44;  Colorado  Coal  &  Iron  Co. 
p.  John,  5  Colo.  App.  213,  38  Pac.  399. 
Idaho.— Bev.  Codes,  §4183;  Nelson  Ben- 
nett Co.  v.  Twin  Falls  L.  &  W.  Co.,  14 
Idaho   5,    38,   93   Pac.    7S9.     la — Code, 
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In  some  states,  in  lieu  of  such  a  denial,  the  adverse  party  may- 
state  that  he  can  neither  admit  nor  deny  the  averments  because  of 
the  want  of  sufficient  information,87  but  such  an  allegation    is    in- 


§§3566,  3577;  Beyre  v.  Adams,  73  Iowa 
382,  35  N.  W.  491;  Carr  v.  Bosworth, 
68  Iowa  669,  27  N.  W.  913;  Claflin  v. 
Reese,  54  Iowa  544;  Manny  &  Co.  v. 
French,  23  Iowa  250.  Ky. — Civ.  Code 
Prac, '§113  (7);  Walsh  v.  Pearce,  148 
Ky.  760,  147  S.  W.  739;  Camp  v.  Cap- 
ital, Min.,  Lumber  &  Oil  Co.  (Ky.), 
128  S.  W.  323.  Minn.— Eev.  Laws  1905, 
§§4130,  4134;  Trustees  v.  Nesbitt,  65 
Minn.  17,  67  N.  W.  652;  Schroeder  v. 
Capehart,  49  Minn.  525,  52  N.  W.  140; 
Smalley  v.  Saacson,  40  Minn.  450,  42 
N.  W.  352.  Mo.— Rev.  St.,  1909,  §§1806, 
1809.  Mont.— Rev.  Codes,  §§6540,  6560; 
First  Nat.  Bank  v.  Silver  (Mont.),  122 
Pac.  584;  Maclay  v.  Sands,  94  U.  S. 
586,  24  L.  ed.  211.  N.  J.— Laws,  1912, 
c.  231,  Schedule  A,  §20.  N.  M.— Comp. 
Laws,  1897,  §2685,  subsecs.  40,  43;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Wertheim,  15 
N.'M.  505,  110  Pac.  573;  Clark  v.  Apex 
Gold  Min.  Co.,  13  N.  M.  416,  85  Pac. 
968.  N.  Y.— Code  Civ.  Proc,  §§500, 
514;  Johnston  v.  Simpson  Crawford  Co., 
115  N.  Y.  Supp.  141;  Connolly  v.  Schroe- 
der, *121  App.  Div.  634,  106  N.  Y.  Supp. 
303.  N.  C— Rev.  1905,  §§479,  484. 
N.  D.— Rev.  Codes  1905,  §§6859,  6863; 
Gjerstadengen  v.  Hartzell,  8  N.  D.  424, 
79  N.  W.  872;  Russell  &  Co.  V.  Amund- 
son,  4  N.  D.  112,  59  N.  W.  477.  Ore. 
L.  O.  L.,  §§73,  77;  Wilson  v.  Allen  & 
Lews,  11  Ore.  154,  2  Pac.  91;  Sherman 
V.  Osborn,  8  Ore.  66;  Robbins  v.  Baker, 
2  Ore.  52.  S.  C— Code  Civ.  Proc, 
§§170,  174;  Gilreath  v.  Furman,  57  S.  C. 
289,  35  S.  E.  516.  S.  D.— Code  Civ. 
Proc,  §§126,  130.  Utah.— Comp.  Laws 
1907,  §§2968,  29S0.  Wash.— Colby  v. 
City  of  Spokane,  12  Wash.  690,  42  Pac 
112;  Seattle  Nat.  Bank  v.  Meerwaldt, 
8  Wash.  630,  36  Pac  763.  Wis.— St., 
1898,  §§2655,  2661;  Rogers-Ruger  Co. 
v.  School  Directors,  139  Wis.  135,  120 
N.   W.   849. 

Such  a  denial  is  good  wherever  the 
facts  thus  denied  are  not  necessarily 
within  the  knowledge  of  the  party. 
Mower  f.  Stickney,  5  Minn.  397. 

The  true  rule  is  "that  as  to  all 
facts  that  are  presumptively  in  the 
actual  personal  knowledge  of  the  de- 
fendant, or  as  to  which  it  is  his  duty 
to  have  or  obtain  such  personal  actual 
knowledge,  he  must   answer  positively, 
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or  by  direct  averments,  show  why  he 
cannot  so  answer,  and  that,  as  to  all 
other  facts,  he  may  answer  that  he  has 
no  knowledge  or  information  sufficient 
to  form  a  belief."  Cowrie  V.  Ahren- 
stedt,  1  Wash.  416,  25  Pac.  458. 

California. — "If  the  defendant  has 
no  information  or  belief  upon  the  sub- 
ject sufficient  to  enable  him  to  answer 
an  allegation  of  the  complaint,  he  may 
so  state  in  his  answer,  and  place  his 
denial  on  that  ground."  Code  Civ. 
Proc,  §437;  Humphreys  v.  McCall,  9 
Cal.  59. 

Connecticut. — By  rule  of  court.  Sayles 
V.  Fitz  Gerald,  72  Conn.  391,  44  Atl. 
733;  Newton  Sav.  Bank  v.  Lawrence, 
71  Conn.  358,  41  Atl.  1054,  42  Atl.  225; 
Bowen  V.  National  Life  Assn.,  63  Conn. 
460,   27   Atl.   1059. 

"The  object  of  the  statute  Is  to  sift 
the  conscience  of  the  defendant,  and 
obtain  from  him  his  belief.  He  must 
answer  according  to  his  belief,  whether 
that  belief  be  founded  upon  sufficient 
or  insufficient  information.  The  word 
'belief,'  as  used  in  the  statute,  is  to 
be  taken  in  its  ordinary  sense,  and 
means  the  actual  conclusion  ^f  the  de- 
fendant, drawn  from  information. 
There  is  a  clear  distinction  between 
positive  knowledge  and  mere  belief, 
and  they  cannot  both  exist  together." 
Humphreys  v.  McCall,  9  Cal.  59. 

The  right  to  so  deny  facts  is  not 
an  unqualified  one,  and  in  using  it  the 
defendant  is  held  to  as  strict  an  ad- 
herence to  the  truth  as  though  the  de- 
nial were  explicit.  G]erstadengen  V. 
Hartzell,  8  N.  D.  424,  7*9  N.  W.  872. 

Where  improper,  the  remedy  is  by 
motion  to  strike  out.  Smalley  v.  Isaac- 
son, 40  Minn.  450,  42  N.  W.  352. 

Even  when  such  a  denial  is  improper 
it  is  not  a  nullity,  and  as  long  as  it 
remains  in  the  answer  it  raises  an  is- 
sue and  cannot  be  disregarded.  Schroe- 
der V.  Capehart,  49  Minn.  525,  52  N.  W. 
140;  Smalley  v.  Isaacson,  40  Minn.  450, 
42  N.  W.  352. 

87.  Georgia.  —  Code,  1910,  §5539; 
Hamilton  V.  Smith.  137  Ga.  635,  73 
S.  E.  946;  Cadwalader  v.  Fendig,  137 
Ga.  140,  72  S.  E.  903. 

"The  fact  that  his  want  of  informa- 
tion may  be  be  dive  to  a  want  of  recol- 
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sufficient     except     when     expressly     authorized     hy     the     statute.88 

Even  in  states  where  no  provision  is  made  for  such  a  denial,  it  has 

been  held  that  the  pleader  may  disclaim  knowledge  or  information 

as  a  basis  for  a  denial.89 

Such  denials  are  generally  not  permitted  in   mandamus   proceed- 
ings.90 


lection  would  be  no  reason  for  requiring 
him  to  admit  or  deny  positively  when  tie 
could    not    do     so     truthfully."       Cad 
walader  v.  Fendig,   137  Qa.  140,  72  S. 

E.  903. 

"  Pleas  which  merely  allege  that  the 
defendants  'do  not  know,'  or  that  fchej 
'do  not  of  their  own  knowledge  know,' 
whether  or  not  certain  averments  of 
the  plaintiff's  petition  are  true,  do  not, 
under  our  statute,  constitute  a  suffi- 
cient denial  of  such  averments.  The 
plea  should  contain  the  result  of  a 
fair  and  reasonable  search  for  informa- 
tion. If  such  search  leaves  the  mind 
in  doubt  of  the  truth  or  falsity  of  the 
averment,  this  doubt  may  be,  ordinar- 
ily, pleaded,  coupled  with  the  assertion 
of  ignorance  upon  the  defendant 'a 
part."  English  v.  Grant,  102  Ga.  35, 
29  S.  E.  157. 

This  is  particularly  true  of  pleas  by 
representatives  of  an  estate,  where 
their  personal  knowledge  is  not  in- 
volved. English  t\  Grant,  102  Ga.  35, 
29  S.  E.  157. 

It  is  insufficient  merely  to  state  that 
defendants  do  not  know  without  say- 
ing anything  as  to  any  information  they 
may  have  on  the  subject.  Lester  v.  Mc- 
intosh, 101  Ga.  675,  29  S.  E.  7. 

Indiana. — When  the  pleadings  show 
sufficient  excuse  for  not  admitting  or 
denying  an  allegation,  such  excuse 
operates  as  a  denial  of  the  allegation 
and  to  require  its  proof.  Burns'  Ann. 
St..  1908,  §367. 

Massachusetts. — May  declare  the  de- 
fendant's ignorance  of  the  fact,  so 
that  he  can  neither  admit  nor  deny  but 
leaves  the  plaintiff  to  prove  the  same. 
E.  L.,  c.  173,  §24. 

Such  an  allegation  puts  the  allega- 
tions to  which  it  is  directed  in  issue, 
and  requires  plaintiff  to  prove  them, 
and  hence  defendant  may  introduce 
evidence  to  disprove  them.  Knapp  V. 
Slocomb,  9  Gray  (Mass.)  73. 

Tennessee. — Where  the  plea  is  re- 
quired to  be  sworn  to,  if  the  defendant 
cannot  admit  or  deny  the  fact  for  want 
of   sufficient   knowledge,   he   may  state 


his  want  of  knowledge,  and  thereupon 
make  the  denial  necessary  to  present 
the  defense.'   Shannon's  Code,  §4632. 

88.  See  III,  A,  supra. 

89.  In  Nebraska,  though  the  statute 
makes  no  specific  provision  for  a  de- 
nial where  defendant  lacks  positive 
knowledge,  or  upon  information  and  be- 
lief,  lie  may  disclaim  knowledge  and 
at  the  same  time  enter  a  denial  for 
the  purpose  of  putting  the  defendant 
to  the  proof  of  his  allegations.  Smith 
v.  Allen,  63  Neb.  74,  88  N.  W.  155; 
Mcintosh  r.  City  of  Omaha,  3  Neb. 
(Unof.)   408,  91  N.  W.  527. 

That  he  "has  no  personal  knowledge 
and  denies  each  and  every  allegation 
therein,"  is  sufficient.  Smith  v.  Allen, 
63  Neb.  74,  88  N.  W.  155. 

An  averment  that  defendants,  not 
knowing  the  facts,  neither  admit  nor 
denv  certain  allegations  (Maxwell  V. 
Higgins,  38  Neb.  671,  57  N.  W.  388), 
or  "that  she  has  not  sufficient  knowl- 
edge or  information  as  to  the  claim  of 
the  plaintiff,  and  therefore  demands 
and  calls  for  strict  legal  proof  there- 
of" (National  Life  Ins.  Co.  V.  Martin, 
57  Neb.  350,  77  N.  W.  769,  or  that 
she  does  not  know  the  facts  and  there- 
fore calls  for  strict  proof  (First  Nat. 
Bank  v.  Stoll,  57  Neb.  758,  78  N.  W. 
254),  is  insufficient  and  amounts  to  an 
admission  of  such  facts. 

In  Ohio  it  is  held  that,  though  the 
code  makes  no  provision  for  a  denial 
of  knowledge  or  information  sufficient 
to  form  a  belief,  there  may  be  a  denial 
where  there  is  no  belief,  and  in  such 
ease,  as  a  basis  for  the  denial,  the 
pleader  may  state  that  he  has  no  knowl- 
edge or  information  on  the  subject. 
Treadwell   r.   Comrs.,   11    Ohio   St.    183. 

90.  State  v.  Williams,  96  Mo.  13,  8 
S.   W.    771. 

A  denial  on  information  and  belief 
of  the  positive  allegations  of  a  motion 
or  complaint  for  a  writ  of  mandamus 
raises  no  issue.  Mo. — State  v.  Wil- 
liams, 96  Mo.  13.  8  S.  W.  771.  N.  Y. 
People  v.  New  York  Central  &  H.  B. 
K.   Co.,   168   N.   Y.   187,   61   N.   E.   172; 
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What  May  Be  So  Denied. —  Such  denials  are  never  permissible  as  to 
matters  within  a  party's  knowledge,91  nor  as  to  matters  presumptively 
within  his  knowledge,0-  at  least  unless  he  alleges  facts  or  circumstances 


People  v.  Common  Council,  77  N.  Y. 
503.  Vt— Clement  V.  Graham,  78  Vt. 
290,  63  Atl.  146.  See  also  the  title 
' '  Mandamus. ' ' 

91.  Cal  —  Mullally  V.  Townsend,  119 
Cal.  47,  50  Pac.  10-66;  Le  Breton  v. 
Stanley  Contr.  Co.,  15  Cal.  App.  429, 
114  Pac.  1028.  Idaho.— People  v.  Cur- 
tis, 1  Idaho  753.  N.  M. — Department 
store  Co.  i\  Gans-Langenberg  Hat 
Co.,  125  Pac.  614.  N.  Y.— Kirsch- 
baum  V.  Eschmann,  98  N.  E.  328; 
Howes  V.  Corti  Bldg.  Co.,  135  N. 
Y.  Supp.  562;  Browning  r.  Moses,  111 
N.  Y.  Supp.  651;  Purdy  v.  City  of 
New  York,  110  N.  Y.  Supp.  822.  N.  C. 
Avery  v.  Stewart,  136  N.  C.  426,  48 
S.  E.'  775,  134  N.  C.  287,  46  S.  E.  519. 
Wash. — Cowrie  v.  Ahrenstedt,  1  Wash. 
416,  25  Pac.  458;  Seattle  Nat.  Bank  v. 
Meerwaldt,  8  Wash.  630,  36  Pac.  763. 
Wis.— Mathews  v.  Pufall,  140  Wis.  055, 
123   N.  W.   119. 

Not  where  his  relation  to  or  connec- 
tion with  a  transaction  is  such  that  he 
could  not  avoid  having  actual  notice 
of  it.  Walsh  v.  Pearce,  14S  Ky.  760, 
147  S.  W.  739. 

Whether  a  certain  person  is  the  man- 
ager of  the  defendant  corporation. 
Raleigh  &  G.  R.  Co.  r.  Pullman  Co.,  122 
Ga.  700,  50  S.  E.  1008. 

That  defendant  was  operating  a  line 
of  railroad  at  the  place  and  time  in 
question.  Chicago,  R.  I.  &  E.  P.  R. 
Co.  v.  Wertheim,  15  N.  M.  505,  110 
Pac.   573. 

Remedy. — Judgment  upon  the  plead- 
ings may  be  granted  in  such  case. 
Kirschbaum  r.  Eshmann,  205  N.  Y. 
127,  98  N.  E.  328.  See  also  Dahlstrom 
r.  Gemunder,  198  N.  Y.  449,  92  N.  E. 
106,  19  Ann.  Cas.  771. 

May  be  taken  advantage  of  by  ob- 
jection to  evidence.  Chicago,  R.  I.  & 
E.  P.  R.  Co.  r.  Wertheim,  15  N.  M. 
505,  110  Pac.  573. 

Such  a  denial  may  not  be  stricken 
out  as  sham.  Rockowitz  v.  Siegel,  136 
N.  Y.  Supp.  192. 

92.  Cal. — Gribble  r.  Columbus  Brew- 
ing Co.,  100  Cal.  07,  34  Pac.  527;  Love- 
land  v.  Garner,  74  Cal.  301,  15  Pac. 
844;  Vassault  v.  Austin,  32  Cal.  597; 
Brown  v.  Scott.  25  Cal.  1S9;  Zany  v. 
Rawhide    Gold   Min.    Co.,    15   Cal.    App. 


373,  114  Pac.  1026.  Colo.— Code  1910, 
§62;  Church  v.  Hendrie  &  Bolthoff  Mfg. 
&  Supply  Co.,  47  Colo.  544,  107  Pac. 
1097,  1120;  Fravert  v.  Fesler,  11  Colo. 
App.  387,  53  Pac.  28S.  Ky.— Civ.  Code 
Prac,  §113  (7);  Johnson  v.  Asher,  32 
Ky.  L.  Rep.  317,  105  S.  W.  943;  Daisy 
Eealtv  Co.  r.  Brown,  18  Ky..  L.  Rep. 
155,  35  S.  W.  637;  Barret  r.  Godshaw, 
12  Bush.  592.  Minn. — Larson  v.  Shook, 
68  Minn.  30,  70  N.  W.  775.  N.  Y. 
Kirschbaum  V.  Eschmann,  205  N.  Y. 
127,  98  N.  E.  328;  Dahlstrom  v.  Ge- 
munder, 198  N.  Y.  499,  92  N.  E.  106, 
19  Ann.  Cas.  771,  reversing  133  App. 
Div.  69,  117  N.  Y.  Supp.  567;  Preston 
v.  Cuneo,  124  N.  Y.  Supp.  1031;  In  re 
Clement,  117  N.  Y.  Supp.  30;  Rochkind 
V.  Perlman,  108  N.  Y.  Supp.  224. 
Wash.— Colbv  r.  City  of  Spokane,  12 
Wash.  690,  4*2  Pac.  112.  Wis.— Carpen- 
ter v.  Momsen,  92  Wis.  449,  65  N.  W. 
1027,   66   N.  W.   692. 

One  cannot  so  deny  facts  of  which 
he  is  conclusively  presumed  to  have 
positive  knowledge  (Stacy  v.  Bennett, 
59  Wis.  234,  18  N.  W.  26),  or  of  which 
he  is  legally  presumed,  prima  facie,  to 
possess  knowledge  (Russell  &  Co.  r. 
Amundson,  4  N.  D.  112,  59  N.  W.  477). 

"A  defendant  is  not  at  liberty  to 
answer  an  allegation  in  this  form  when 
he  may  be  presumed  to  know  or  when 
he  is  aware  before  answering  that  he 
has  the  means  of  ascertaining-  whether 
or  not  such  allegation  is  true."  Mul- 
cahy  r.  Buckley,  100  Cal.  4S4,  35  Pac. 
144,  quoted  with  approval  in  Bartlett 
Estate  Co.  v.  Fraser,  11  Cal.  App.  373, 
105   Pac.   130. 

Facts  will  be  held  presumptively 
within  a  party's  knowledge  where  it 
is  his  duty  to  know  them,  or  wher^ 
due  diligence  would  enable  him  to 
know  them.  Lucas  v.  Lucas'  Admr., 
18  Ky.  L.  Rep.  661,  37  S.  W.  5SS. 

One  may  not  so  deny  that  mules 
were  injured  while  being  transported 
on  the  road  of  the  defendant  carrier. 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Carrico, 
95  Ky.  4S9,  26  S.  W.  177. 

One  may  so  deny  an  allegation  that 
a  statute  never  was  a  law  of  the  state, 
and  never  was  enacted  and  signed  in 
the    manner    prescribed    by    the    consti- 
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which  overcome  such  presumption.''1     Thus,  one  cannot  so  deny  per- 
sonal transactions/'4  nor  his  own  place  of  residence,911  nor  thai  n< 


tution.  Adams  v.  Clark,  36  Colo.  65, 
85  Pac.  642. 

In  an  action  to  foreclose  a  mort- 
gage, subsequent  purchasers  or  incum- 
brancers may  so  deny  payment  by 
plaintiff  of  taxes  and  insurance  which 
the  mortgagor  was  bouud  to  pay. 
Pearson  v.  Xeeves,  92  Wis.  Slit,  66 
N.  W.  357. 

An  indorsee  of  a  note  may  so  deny 
that  it  was  given  as  part  of  a  gambling 
transaction,  where  he  was  not  con- 
nected with  or  interested  in  the  trans- 
action in  any  way.  Campbell  County 
Bank  v.  Sehmitt,  142  Ky.  601,  135  S. 
W.  274,  rehearing  denied.  1-13  Kv.  421, 
136  S.  W.  625. 

Allegations  as  to  the  amount  of 
guano  shipped  to  and  received  by  de- 
fendant under  a  contract,  where  it  was 
shipped  by  a  third  person  and  did  not 
pass  at  all  into  plaintiff's  possession. 
Home  17.  Peacock,  122  Ga.  45,  49  S. 
E.  722. 

The  rule  applies  to  corporations  as 
well  as  to  natural  individuals.  Zany 
r.  Rawhide  Gold  Min.  Co.,  15  Cal.  App. 
373,   114  Pac.   1026. 

To  Municipal  Corporations.  —  San 
Francisco  Gas  Co.  17.  City  of  San  Fran- 
cisco,  9   Cal.   453. 

93.  Cal.— Yassault  17.  Austin,  32  Cal. 
597;  Brown  v.  Scott,  25  Cal.  1S9;  Zany 
v.  Rawhide  Gold  Min.  Co.,  15  Cal.  App. 
373,  114  Pac.  1026.  Ga.— Augier  v. 
Equitable  Bldg.  &  Loan  Assn.,  109  Ga. 
625,  35  S.  E.  64.  Wash.— Cowrie  17. 
Ahrenstedt,   1   Wash.   416,   25   Pac.   45S. 

Where  defendant  is  so  situated  that 
he  is  prima  facie  chargeable  with 
knowledge,  he  must  state  the  facts 
showing  why  he  has  no  such  knowledge 
or  information.  State  v.  McGarrv,  21 
Wis.   496. 

94.  Bloch  v.  Bloeh,  116  X.  Y.  Supp. 
339. 

Examples  of  matters  which  it  has 
been  held  cannot  be  so  denied.  Colo. 
Hanna  17.  Barker,  6  Colo.  303;  Smith 
i\  Stubbs,  16  Colo.  App.  130,  65  Pac. 
955.  Ky. — Walsh  v.  Pearce,  148  Ky. 
760,  147  S.  W.  739.  Wash.— Ravmond 
v.  Johnson,  17  Wash.  232,  49  Pac.  492. 
Wis. — Winterfield  v.  Cream  City  Brew- 
ing Co.,  96  Wis.  239,  71  N.  W.  101. 


A  sale  of  property  to  the  defendant. 
Raphael  Weil  &  Co.  v.  Crittenden,  139 
Cal.  488,  73  Pac.  238.  That  goods  were 
sold  by  defendant  to  plaintiff.  Wing 
r.  Dugan,  s  Bush  (Ky.)  583.  Allega- 
tions as  to  a  written  instrument  exe- 
cuted by  defendant.  Augier  v.  Equit- 
able Bldg.  &  Loan  Assn.,  109  Ga.  625, 
35  8.  E.  64.  Ab  to  the  contents  of 
notes  and  contracts  executed  by  de- 
-  h  r.  Champion,  102  Ga. 
92,  29  8.  K.  160.  Whether  plaintiff 
and  his  assignors  had  performed  their 
part  of  the  contract  in  suit.  Travert 
V.  Fesler,  11  Colo.  App.  3S7,  53  Pac. 
288-.  That  plaintiff  had  rescinded  his 
contract  with  the  defendant.  Spicer 
p.  Hurley,  161  Cal.  1,  118  Pac.  249. 
Nonpayment  of  a  note  signed  by  de- 
fendant. Bartlett  Estate  Co.  v.  Fraser, 
11  Cal.  App.  373,  105  Pac.  130.  Whether 
defendant  issued  checks.  Kentucky 
Coal  Min.  Co.  v.  Mattinglv,  133  Kv. 
526,  118  S.  W.  350.  Allegations  that 
defendant  was  indebted  to  plaintiff  in 
a  certain  sum,  and  that  plaintiff  had 
demanded  the  same.  Department  Store 
Co.  17.  Gans-Langenberg  Hat  Co.  (X. 
M.),  125  Pac.  614.  In  an  actiea  for 
slander  and  libel,  an  allegation  tkat 
defendant  spoke  the  slanderous  w«rds 
charged.  Macaulev  v.  Elrod,  Id  Kv.  L. 
Rep.  291,  27  S.  E".  867.  In  an  aetien 
against  the  directors  of  a  corporation 
to  recover  for  goods  sold  to  the  cor- 
poration, based  upon  the  failure  of  the 
directors  to  file  the  annual  statememt 
required  by  law,  of  defendant 's  incor- 
poration and  of  the  sale  of  the  goods 
to  it  and  a  demand  and  refusal  to 
pay  therefor.  Church  17.  Hendrie  & 
Bolthoff  Co.,  47  Colo.  544,  107  Pac. 
1097,  1120. 

By  an  Executor. — A  denial  of  the 
execution  of  a  written  instrument  by 
the  personal  representative  of  the  per- 
son alleged  to  have  executed  it  or  by 
some  other  third  person  who  has  a 
right  to  make  the  defense  may  be  on 
information  and  belief.  Thus,  an  ex- 
ecutor may  deny  an  alleged  signature 
of  his  testator  on  information  and  be- 
lief. Walsh  V.  Pearce,  148  Ky.  760, 
147  S.  W.   739. 

95.  Olsen  v.  Singer  Mfg.  Co.,  127 
X.   Y.   Supp.   697. 
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was  served  on  him.90  A  defendant  cannot  so  deny  that  it  is  a  cor- 
poration.97 

A  party  cannot  so  deny  matters  which  he  is  bound  to  know,98  or 
which  may  readily  be  ascertained,99  or  matters  of  law.1 

Matters  of  Record. —  Generally  such  denials  are  not  allowable  as  to 
matters  of  public  record,  where  the  records  are  readily  accessible,2 


96.  Branch  v.  Johnson,  9  Ga.  App. 
699,  71  S.  E.  1123. 

That  defendants  received  notice  of 
the  nonpayment  and  protest  of  the  bill 
of  exchange  in  suit.  Gridler  v.  Farm- 
ers' &  Drovers'  Bank,  12  Bush.  (Ky.) 
333. 

A  city  cannot  so  deny  an  allegation 
that  a  statutory  notice  of  intention 
to  commence  the  action  against  it  was 
filed  with  the  corporation  counsel. 
Bogart  v.  City  of  New  York,  112  N.  Y. 
Supp.  549,  128  App.  Div.  139;  Purdy 
V.  City  of  New  York,  110  N.  Y.  Supp. 
822;  or  that  a  claim  against  it  was 
presented  to  the  comptroller  and  dis- 
allowed. Borough  Const.  Co.  v.  City 
of  New  York,  115  N.  Y.  Supp.  697; 
Purdy  r.  City  of  New  York,  110  N.  Y. 
Supp.  822. 

97.  Church  v.  Hendrie  &  Bolthoff 
Co.,  47  Colo.  544,  107  Pac.  1097,  1120; 
Brown  i\  La  Crosse  City  Gas  Light  & 
Coke  Co.,  21  Wis.  51. 

98.  Balliet  r.  Metropolitan  Life  Ins. 
Co.,  125  App.  Div.  705,  110  N.  Y.  Supp. 
77.  Where  it  is  his  duty  to  have  or 
obtain  knowledge.  Cowrie  v.  Ahren- 
stedt,   1   Wash.  416,  25  Pac.  458. 

A  town  cannot  so  deny  an  allegation 
that  a  road  is  a  public  highway.  Car- 
penter v.  Town  of  Rolling,  107  Wis. 
559,  83  N.  W.  953. 

"If,  when  he  is  served  with  the 
complaint,  he  is  actually  ignorant  of 
any  material  fact  which  he  ought  to 
know,  it  is  his  duty  to  become  informed 
before  he  files  his  answer."  Zany  v. 
Rawhide  Gold  Min.  Co.,  15  Cal.  App. 
373,  114  Pac.  1026. 

99.  Cal. — Mulcahv  v.  Buckley,  100 
Cal.  484,  35  Pac.  144.  Ky.— Lucas  v. 
Lucas'  Admr.,  18  Ky.  L.  Rep.  661, 
37  S.  W.  588;  Douglass  v.  Cline,  12 
Bush  60S.  N.  Y—  In  re  Clement,  117 
N.  Y.  Supp.  30;  Browning  v.  Moses, 
111  N.  Y.  Supp.  651;  Rochkind  V.  Perl- 
man,  108  N.  Y.  Supp.  224.  Wyo. 
Appel  v.  State,  9  Wyo.  187,  61  Pac. 
1015. 

Where  he  has  means  of  knowledge. 
Mullally   v.   Townsend,   119   Cal.   47,   50 
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Pac.  1066;  Le  Breton  v.  Stanley  Contr. 
Co.,   15    Cal.   App.   429,    114   Pac.    1028. 

Where  the  opportunity  of  acquiring 
knowledge  is  peculiarly  within  a 
party's  power,  and  he  fails  or  refuses 
to  exercise  it.  Mead  v.  Day,  54  Miss. 
58. 

Where  he  may  lear'n  the  true  facts 
by  asking  his  attorney.  Gjerstadengen 
V.  Hartzell,  8  N.  D.  424,  79  N.  W.  872. 

A  party  may  not  "purposely  turn 
his  head  and  close  his  eyes  and  ears 
for  the  purpose  of  avoiding  knowledge 
and  information,  and  of  enabling  him 
to  make  a  denial  thereof."  Dahlstrom 
V.  Gemunder,  198  N.  Y.  449,  92  N.  E. 
106,  19  Ann.  Cas.  771,  reversing  133 
App.  Div.   69,   117  N.  Y.   Supp.  567. 

1.  As  to  whether  certain  ordinances 
were  ever  published  "as  required  by 
law."  Greer  v.  City  of  Covington,  83 
Ky.  410. 

2.  Cal. — Mullally  v.  Townsend,  119 
Cal.  47,  50  Pac.  1066;  Mulcahy  r.  Buck- 
ley, 100  Cal.  484,  35  Pac.  144.  Idaho. 
Vadney  v.  State  Board  of  Medical 
Examiners,  19  Idaho  203,  112  Pac. 
1046;  Nelson  Bennett  Co.  V.  Twin  Falls 
L.  &  W.  Co.,  14  Idaho  5,  38,  93  Pac. 
789;  Work  Bros.  v.  Kinney,  7  Idaho 
460,  63  Pac.  596;  Simpson  v.  Reming- 
ton, 6  Idaho  681,  59  Pac.  360.  Ky. 
Walsh  v.  Pearce,  148  Ky.  760,  147  S. 
W.  739;  Johnson  v.  Asher,  32  Ky.  L. 
Rep.  317,  105  S.  W.  943;  Daisy  Realty 
Co.  v.  Brown,  18  Ky.  L.  Rep.  155,  35 
S.  W.  637;  Barret  v.  Godshaw,  12  Bush 
592.  Minn. — Smalley  v.  Isaacson,  40 
Minn.  450,  42  N.  W/352.  Neb.— Oakes 
V.  Ziemer,  61  Neb.  6,  84  N.  W.  409; 
see  also  Mcintosh  v.  City  of  Omaha, 
3  Neb.  (Unof.)  408,  91  N.  W.  527. 
N.  Y. — Dahlstrom  V.  Gemunder,  198 
N.  Y.  449,  92  N.  E.  106,  19  Ann.  Cas. 
771,  reversing  133  App.  Div.  69,  117 
N.  Y.  Supp.  567;  City  of  New  York  v. 
Matthews,  180  N.  Y.  41,  72  N.  E.  629; 
Howes  v.  Corti  Bldg.  Co.,  135  N.  Y. 
Supp.  562;  People  v.  Kenyon,  134  N. 
Y.  Supp.  1007;  Allen  v.  National  Surety 
Co.,  129  N.  Y.  Supp.  228;  Preston  v. 
Cuneo,    124    N.    Y.    Supp.    1031;    In    re 
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but  there  are  exceptions  to  this  rule,3  it  being  held  that  a  party  is 
not  bound  in  all  cases  to  examine  the  records.4 

Form.  —  A   denial   of  knowledge   or  information  sufficient  to  form 
a  belief  must  be  specific  as  to  the  facts  sought  to  be  denied.0     The 


Clement,  117  N.  Y.  Supp.  30.  N.  D. 
Gjerstadengen  v.  Hartzell,  8  N.  D.  424, 
79  N.  W.  872;  Van  Dyke  v.  Doherty, 
6  N.  D.  263,  69  N.  W.  200.  Utah. 
Thompson  v.  Skeen,  14  Utah  209,  46 
Pac.  1103.  Wash.— Sum pter  v.  Burn- 
ham,  51  Wash.  599,  99  Pac.  752.  Wis. 
Elmore  v.  Hill,  46  Wis.  618,  1  N.  W. 
235;  Goodell  v.  Blumer,  41  Wis.  436; 
City  of  Milwaukee  V.  O  'Sullivan,  25 
Wis.  666;  State  v.  McGarry,  21  Wis. 
496. 

Where  the  complaint  specifies  the 
book  and  page  of  the  records  and  the 
place  of  record  is  in  the  county  where 
defendant  resides.  Wheaton  v.  Briggs, 
35  Minn.  470,  29  N.  W.  170. 

The  statutes  of  another  state.  Olsen 
v.  Singer  Mfg.  Co.,  127  N.  Y.  Supp. 
697. 

As  to  the  appointment  of  an  adminis- 
trator, and  as  to  whether  plaintiff  had 
presented  its  claim  against  the  estate 
and  had  the  same  allowed.  First  Nat. 
Bank  v.   Silver   (Mont.),  122  Pac.  584. 

Allegations  with  reference  to  an 
order  adjudicating  a  bank  insolvent 
and  appointing  plaintiff  its  •  receiver. 
Le  Breton  r.  Stanley  Contr.  Co.,  15 
Cal.  App.   429,   114  Pac.   1028. 

Official  Documents. — Barret  v.  God- 
shaw,    12   Bush    (Ky.)    592. 

Notary's  protest  of  a  bill  of  ex- 
change. Gridler  v.  Farmers  &  Drovers' 
Bank.   12   Bush    (Ky.)    333. 

Such  a  denial  will  be  deemed  suf- 
ficient on  appeal  where  plaintiff  so 
treated  it  at  the  trial.  Work  Bros.  v. 
Kinney,  7  Idaho  460,  63  Pac.  596. 

3.  See  City  of  New  York  v.  Halsey, 
116  N.  Y.  Supp.  947,  where  it  is  held 
that  such  a  denial  may  be  good  in  some 
cases. 

4.  May  so  deny  the  appointment 
of  a  guardian  ad  litem.  Neubauer  v. 
American  Seating  Co.,  171  Fed.  273. 

Defendant  is  not  required,  at  his 
peril,  to  obtain  positive  knowledge  of 
every  fact  shown  by  the  public  records 
of  which  he  is  required  by  law  to  take 
notice.  "From  the  fact  that  the  law 
makes  a  record  constructive  notice,  it 
does  not  follow  that  every  one  has  any 
actual  personal  knowledge  of  such  rec- 
ord, nor  does  it  impose  upon  them  the 


duty  of  acquiring  such  knowledge." 
Cowrie  v.  Ahrenstedt,  1  Wash.  416,  25 
Pac.  458. 

The  rule  will  not  "be  extended  to 
the  length  of  requiring  a  defendant  in 
a  state  court  to  inform  himself  as  to 
the  files  and  records  in  federal  courts 
in  cases  to  which  he  was  not  a  party, 
and  especially  in  matters  heard  and 
passed  upon  chiefly,  if  not  wholly,  by 
a  referee,  where  the  records  and  files 
are  usually  in  custody  of  the  referee." 
Dittemore  v.  Cable  Milling  Co.,  16 
Idaho  298,  101   Pac.  593. 

One  may  so  deny  allegations  in  gen- 
eral terms  of  the  filing  of  a  petition 
in  bankruptcy,  an  adjudication,  and 
that  plaintiff  is  "the  duly  appointed, 
qualified  and  acting  trustee"  in  bank- 
ruptcy. Dittemore  v.  Cable  Milling 
Co.,  16  Idaho  298,  101  Pac.  593. 

In  People  v.  Curtis,  1  Idaho  754, 
such  a  denial  by  a  probate  judge  of 
allegations  that  the  compensation  of 
the  probate  judge  was  increased  by  a 
certain  law  was  held  sufficient,  where 
the  fact  could  only  be  ascertained  by 
defendant  by  an  examination  of  the 
records  of  his  predecessor. 

The  lessee  of  property  may  so  deny 
an  allegation  of  the  recording  of  a 
mechanic's  lien,  in  a  suit  to  foreclose 
such  lien.  Cowrie  v.  Ahrenstedt,  1 
Wash.  416,  25  Pac.  458.         v 

Judgments. — One  not  a  party  to  a 
judgment  may  so  deny  a  judgment, 
he  not  being  bound  to  take  notice  of 
judicial  proceedings  to  which  he  is  not 
a  party.  Mower  v.  Stickney,  5  Minn. 
397. 

May  so  deny  a  judgment  against  a 
third  person.  Zivi  v.  Einstein,  21  N. 
Y.  Supp.  583. 

5.  Ward  v.  Edge,  100  Kv.  757,  39 
S.  W.  440. 

Such  denials  "should  refer  either 
generally  to  all  the  averments  of  the 
complaint  thus  intended  to  be  denied, 
or  specifically  to1  such  as  are  to  be 
met  by  that  particular  form  of  plea." 
Kirschbaum  i\  Eschmann,  205  N.  Y. 
127,  98  N.  E.   328. 

Such  a  denial  addressed  to  the  whole 
of  a  paragraph  alleging  several  dis- 
tinct matters  is  good,  it  being  regarded 
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statutory     form     must     be     followed     with     substantial     strictness/ 


as  a  denial  of  each  of  such  allegations. 
Seattle  Nat.  Bank  r.  Meerwaldt,  8 
Wash.  630,  36  Pac.  763. 

Such  a  denial  addressed  "to  the 
allegations  contained"  in  a  particular 
paragraph  is  bad,  where  some  of  such 
allegations  refer  to  matters  of  which 
defendant  has  personal  knowledge  and 
some  to  matters  of  which  he  is  pre- 
sumed to  have  knowledge.  Kirseh- 
baum  v.  Eschmann,  205  N.  Y.  127,  98 
N.  E.  328. 

"Defendant  further  denies  generally 
any  knowledge  or  information  suffi- 
cient to  form  a  belief  of  the  other  alle- 
gations of  the  petition  not  hereinbefore 
admitted,  and  not  herein  specifically 
denied,"  is  bad.  Cooper  v.  American 
Cent.  Ins.  Co.,  139  Mo.  App.  570,  123 
S.  W.  497. 

An  averment  of  want  of  knowledge 
or  information  "as  to  the  other  mate- 
rial allegations  in  said  complaint"  is 
not  good  pleading  since  it  necessarily 
leaves  the  question  open  as  to  what 
allegations  the  pleader  regards  ma- 
terial. Swing  v.  Engle,  127  N.  Y. 
Supp.  322. 

"Said  defendant  denies  upon  infor- 
mation and  belief  in  part,  and  in  part 
of  her  own  knowledge"  certain  allega- 
tions is  bad,  the  plaintiff  being  entitled 
to  know  which  allegations  are  denied 
absolutely  and  which  on  information 
and  belief.  N.  K.  Fairbanks  Co.  V. 
Blaut,   33   N.  Y.  Supp.  713. 

The  remedy,  where  the  denial  is  not 
specific,  is  by  motion  to  make  more 
definite  and  certain.  Swing  v.  Engle, 
127  N.  Y.  Supp.  322. 

6.  A  reasonably  strict  compliance 
is  sufficient,  though  the  words  of  the 
code  are  not  literallv  followed.  Hidden 
v.  Godfrey,  88  App.  Div.  496,  85  N. 
Y.  Supp.  197. 

The  formula  prescribed  by  the  code 
must  be  followed  exactly  Welles  v. 
Colorado  Nat.  Life  Ins.  Co.,  49  Colo. 
508,  113  Pac.  524;  Haney  v.  People, 
12  Colo.  345,  21  Pac.  39;  Solomon  v. 
Brodie,  10  Colo.  App.  353,  50  Pac. 
1045;  Colorado  Coal  &  Iron  Co.  V.  John, 
5  Colo.   App.   213,  38  Pac.   399. 

Examples  of  Denials  That  Have  Been 
Held  To  Be  Sufficient  in  Form. — "De- 
nies knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  allega- 
tions contained  in"  certain  enumerated 


paragraphs.  Hidden  v.  Godfrey,  88 
App.  Div.  496,  85  N.  Y.  Supp.  197. 
"Defendant  denies  that  it  has  any 
knowledge  or  information  sufficient  to 
form  a  belief."  Golden  v.  Spokane 
&  I.  E.  K.  Co.,  20  Idaho  531,  118  Pac. 
1077.  "She  denies  that  she  has  knowl- 
edge and  information  sufficient  to  form 
a  belief,"  etc.  Gilreath  v.  Furman,  57 
S.  C.  289,  35  S.  E.  516.  Denies  that 
they  "have  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief."  Wilson 
v.  Allen  &  Lewis,  11  Ore.  154,  2  Pac.  91. 
A  denial  that  defendants  "have  any 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  con- 
tained in  the  complaint."  Hinds,  No- 
ble &  Eldredge  r.  Bonner,  116  N.  Y. 
Supp.  663.  "That  the  defendants  have 
not  sufficient  knowledge  or  information 
to  form  a  belief  as  to  the  mat- 
ters and  facts  set  out  in  paragraph 
No.  1  of  the  said  complaint,  and  there- 
fore deny  the  same."  Milwaukee 
Gold  Extracting  Co.  V.  Gordon,  37 
Mont.  209,  95  Pac.  995.  "Defendant 
for  answer  says  that  he  has  not  knowl- 
edge or  information  sufficient  to  form 
a  belief."  Bobbins  v.  Baker,  2  Ore. 
52.  "Plaintiff  has  no  knowledge  or 
information  sufficient  to  form  a  be- 
lief, and  therefore  denies  said  allega- 
tion." Sherman  v.  Osborn,  8  Ore.  66. 
"That  as  to  the  truth  of  no  other 
allegation  in  said  complaint  contained 
has  this  defendant  sufficient  knowledge 
or  information  upon  which  to  base  a 
belief,  nor  can  it  obtain  such  knowl- 
edge or  information."  Colorado  Coal 
&  Iron  Co.  v.  John,  5  Colo.  App.  213, 
38  Pac.  399.  Where  plaintiff  alleged 
want  of  notice  or  knowledge  an  allega- 
tion that  defendants  "have  no  knowl- 
edge or  information  as  to  whether  said 
plaintiff  had  actual  notice  or  knowl- 
edge, or  constructive  notice,  of  the 
pendency  of  said  action  in  said  district 
court  as  aforesaid,  other  than  is  shown 
by  the  recitals  of  said  decree  in  said 
cause;  and  upon  such  knowledge  they 
allege  upon  information  and  belief  that 
said  plaintiff  had  notice  of  said  pro- 
ceedings. ' '  Leyner  V.  Fuller,  67  Iowa 
188,  25  N.  W.  123.  A  statement  that  a 
party  has  "no  knowledge  or  informa- 
tion" as  to  certain  matters  is  equiva- 
lent to  saying  that  he  has  no  "suf- 
ficient knowledge  or  information  to 
form  a  belief  concerning  them."    Dick- 
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To  be  sufficient  there  must,  as  a  general  rule,  be  a  denial  of  both 
knowledge   and   information,7   or  a  denial   of   both   information   and 


inson  V.  Gtsly,  10  Ky.  L.  Rep.  292,  8 
S.  W.  876,  9  S.  W.  281.  A  denial 
that  the  defendant  has  any  knowledge 
or  information  sufficient  "to  enable 
it"  to  form  a  belief,  though  the  quoted 
words  are  not  included  in  the  statutory 
iform.  Wilson  v.  Commercial  Union 
Ins.  Co.,  15  S.  D.  322,  89  N.  W.  646. 
"Denies  that  it  has  any  knowledge 
or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  the  allega- 
tions contained  in  said  answer," 
though  technically  defective,  as  against 
an  objection  first  made  on  appeal. 
Trustees  v.  Nesbitt,  65  Minn.  17,  67 
N.  W.  652. 

"The  defendant  denies  upon  infor- 
mation and  belief  that  the  orders  men- 
tioned and  described  in  the  complaint 
were  legal  orders  of  said  defendant 
or  created  any  indebtedness  of  which 
said  orders  would  be  evidence,  but  the 
same  were  void  for  the  reasons  herein- 
after stated,  viz.,"  followed  by  a  state- 
ment of  such  reasons,  is  not  to  be  con- 
strued as  averring  the  facts  referred 
to  upon  information  and  belief,  but  as 
pleading  that  upon  such  facts  the  de- 
fendant was  informed  and  believed 
that  the  orders  were  not  legal  orders 
of  the  defendant,  and  is  good  as 
against  an  oral  demurrer.  Rogers- 
Ruger  Co.  v.  School  Directors,  139  Wis. 
135,  120  N.  W.  849. 

Examples  of  Denials  That  Have 
Been  Held  to  Be  Insufficient  in  Form: 
Denies  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth 
of  any  of  the  allegations  contained 
in  certain  numbered  paragraphs.  White 
V.  Gibson,  113  N.  Y.  Supp.  9s3;  Jurgens 
v.  Wichmann,  108  N.  Y.  Supp.  881. 
Defendant  "denies  that  he  is,  to  the 
best  of  his  knowledge  and  belief,  in- 
debted." Francis  r.  Francis,  18  B. 
Mon.  (Ky.)  57.  That  defendant  "had 
no  knowledge  or  information  upon 
which  to  found  a  belief,  and  therefore 
denies  the|  same."  State  v.  Butte 
Water  Co.,  18  Mont.  199,  44  Pac.  960. 
"Defendant  has  no  knowledge  or  in 
formation  sufficient  to  form  a  belief, 
and  therefore  denies  the  same."  Ros- 
siter  v.  Loeber,  18  Mont.  372,  45  Pac. 
560. 

A  mere  affirmative  averment  of  want 
of  knowledge   or   information   sufficient 


to  form  a  belief  is  insufficient.  Law 
Trust  Soc.  v.  Hogue,  37  Ore.  544,  62 
Pac.  380,  63   Pac.   690. 

The  omission  of  the  word  "thereof 
renders  the  denial  insufficient  in  New 
York.  Baum  v.  Elias,  117  X.  Y.  Supp. 
935;  Jurgens  r.  Wichmann,  108  N.  Y. 
Supp.  881;  Rochkind  v.  Perlman,  108 
X.  Y.  Supp.  224.  But  in  Montana  it 
has  been  held  to  be  immaterial  where 
it  is  apparent  that  the  subject  of  the 
denial  is  certain  specific  allegations  of 
the  complaint.  Pengelly  v.  Peeler,  39 
Mont.  26,  101  Pac.  147. 

7.  Ark. — Haggart  v.  Ranney,  73 
Ark.  344,  84  S.  W.  703.  Colo.— Haney 
v.  People,  12  Colo.  345,  21  Pac.  39. 
la. — Claflin  v.  Reese,  54  Iowa  544,  6 
N.  W.  729;  Cutler  &  Parker  v.  Mc- 
Cormick,  Hall  &  Porter,  48  Iowa  406; 
Manny  &  Co.  v.  French,  23  Iowa  250. 
Ky. — Trustees  Kv.  Female  Orphan 
School  v.  Fleming^  10  Bush  234.  Mo. 
Watson  V.  Hawkins,  60  Mo.  550;  Rev- 
el v  r.  Skinner,  33  Mo.  98.  N.  Y.— City 
of  New  York  v.  Halsey,  116  N.  Y. 
Supp.  947;  Genninger  V.  Frank  A. 
Wahlig  Co.,  116  N.  Y.  Supp.  578;  Peo- 
ple v.  McCumber,  15  How.  Pr.  186. 
N.  D. — Massachusetts  Loan  &  T.  Co.  v. 
Twichell.  7  X.  D.  440,  75  N.  W.  786. 
Wis.— State  r.  Trask,  135  Wis.  333,  115 
X.  W.  823;  Sweet  v.  Davis,  90  Wis.  409, 
63  N.  W.  1047;  Hastings  v.  Gwynn, 
12  Wis.  671. 

The  statute  makes  a  distinction  be- 
tween the  words  "knowledge"  and 
"information."  Welles  v.  Colorado 
Nat.  Life  Ins.  Co.,  49  Colo.  508,  113 
Pae.  524.  "And  to  say  that  one  has 
not  sufficient  information  upon  which 
to  base  a  belief,  is  not  a  compliance 
with  the  statute,  which  requires  it  to 
be  stated  that  one  has  not  knowledge 
or  information  upon  which  to  base  a 
belief."  Grand  Valley  Irr.  Co.  v. 
Lesher,  28  Colo.  273,  65  Pac.  44. 
Quoted  with  approval  in  Downing 
North  Denver  Land  Co.  v.  Burns,  30 
Colo.  283,  70  Pae.  413. 

Examples  of  Allegations  That  Have 
Been  Held  to  Be  Insufficient. — That 
defendant  "has  not  and  cannot  obtain 
sufficient  information  upon  which  to 
base  a  belief"  as  to  certain  allega- 
tions, and  hence  denies  them.  Welles 
v.  Colorado  Nat.  Life  Ins.  Co.,  49  Colo. 
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belief,*5  according  to  the  terms  of  the  statute,  though  there  is  authority 
to  the  contrary.9  Where  the  statute  requires  it,  there  must  also  be 
an  averment  that  the  pleader  cannot  obtain  such  knowledge  or 
information.10 

In  some  jurisdictions  a  mere  statement  that  the  pleader  "denies 
upon  information  and  belief"  is  held  to  be  sufficient,11  while  in  others 
a  contrary  rule  prevails.12 

Effect. —  Such  a  denial  is  equivalent  to  a  general  denial.13 


508,  113  Pac.  524;  James  v.  MePhee, 
9  Colo.  486,  13  Pae.  535.  That  defend- 
ant "has  no  information  sufficient  to 
form  a  belief."  Steinback  v.  Diepen- 
brock,  65  N.  Y.  Supp.  118.  That  de- 
fendant "has  no  knowledge  as  to  the 
truth  of  the  allegation  contained  in 
the  first  clause  of  said  bill  of  com- 
plaint, and  therefore  denies  the  same." 
Finn  v.  Post,  112  N.  Y.  Supp.  1046; 
Stroock  Plush  Co.  v.  Talcott,  113  N. 
Y.  Supp.  214.  That  defendant  "has 
no  information  sufficient  to  form  a 
belief"  as  to  certain  matters  "and 
therefore  denies  the  same."  Locomo- 
bile Co.  v.  De  Witt,  110  N.  Y.  Supp. 
413.  That  "he  has  no  knowledge  of 
the  facts."  Woodcock  v.  Bostic,  128 
N.  C.  243,  38  S.  E.  881.  That  "he  has 
no  information"  in  regard  to  the  truth 
of  certain  allegations  arid  demands 
proof  of  the  same.  Woodcock  v.  Bos- 
tic, 128  N.  C.  243,  38  S.  E.  881.  That 
defendants  have  "no  knowledge  there- 
of sufficient  to  form  a  belief,  and  there- 
fore they  deny  the  same."  State  v. 
Common  Council,  etc.,  15  Wis.  30. 

Advantage  of  a  noncompliance  with 
the  statute  in  this  regard  may  be  taken 
by  motion,  or  the  allegation  may  be 
treated  as  not  tendering  an  issue. 
Grand  Valley  Irr.  Co.  v.  Lesher,  28 
Colo.  273,  65  Pac.  44.  Quoted  with 
approval  in  Downing  North  Denver 
Land  Co.  v.  Burns,  30  Colo.  283,  70 
Pac.   413. 

8.  He  must  answer  according  to 
both  his  information  and  belief.  "The 
said  defendants  deny,  for  want  of  in- 
formation to  enable  them  to  admit," 
etc.,  is  insufficient.  Humphreys  v.  Mc- 
Call,  9  Cal.  59. 

9.  "The  defendant  has  no  knowl- 
edge," etc.,  is  sufficient.  Tharin  v. 
Seabrook,  6  S.  C.  113. 

10.  Jones  v.  Perot,  19  Colo.  141, 
34  Pac.  728;  Haney  v.  People,  12  Colo. 
345,  21  Pac.  39. 

11.  Cal. — Jones  v.  City  of  Petaluma, 
36  Cal.  230;  Eoussin  v.  Stewart,  33 
Cal.    208.       N.    Y.— Bennett    v.    Leeds 
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Mfg.  Co.,  110  N.  Y.  150,  17  N.  E.  669; 
Eockowitz  v.  Siegel,  136  N.  Y.  Supp. 
192;  Mye  v.  Power,  123  N.  Y.  Supp. 
937;  Hughes  v.  Wilcox,  17  Misc.  32, 
39  N.  Y.  Supp.  210.  Wis.— Stacy  v. 
Bennett,  59  Wis.  234,  18  N.  W.  26; 
Wadleigh  v.  Marathon  County  Bank, 
58  Wis.  546,  17  N.  W.  314. 

A  denial  upon  "information  and 
belief"  is  permissible  in  certain  classes 
of  cases.  "In  strictness,  it  is  the  only 
proper  form  of  denial  in  a  case  where, 
with  reference  to  the  fact  sought  to 
be  denied,  defendant  has  certain  infor- 
mation which  induces  him  to  believe 
that  such  facts  are  untrue,  and  yet  has 
not  absolute  knowledge  that  such  facts 
are  untrue.  Having  information  in- 
ducing a  belief,  which  falls  short  of 
knowledge,  defendant  cannot  truth- 
fully deny  the  fact  absoltuely,  nor 
can  he  truthfully  deny  that  he  has 
neither  knowledge  nor  information  suf- 
ficient to  form  a  belief  as  to  the  fact." 
Eussell  &  Co.  v.  Amundson,  4  N.  D. 
112,  59  N.  W.  477. 

"Which  said  denial  is  made  upon 
defendant's  best  information  and  be- 
lief" is  good.  Eussell  &  Co.  v.  Amund- 
son, 4  N.  D.  112,  59  N.  W.  477. 

12.  Erskine  v.  Eussell,  43  Colo.  449, 
96  Pac.  249;  Solomon  v.  Brodie,  10 
Colo.  App.  353,  50  Pac.  1045. 

13.  It  is  merely  one  of  the  modes 
of  making  a  general  denial.  Seigler  v. 
Southern  E.  Co.,  85  S.  C.  345,  67  S.  E. 
296;  Land  Mtg.,  etc.  Co.  v.  Williams, 
35  S.  C.  367,  14  S.  E.  821;  American 
Button-Hole,  Overseaming  &  Sewing 
Mach.  Co.  v.  Hill,  27  S.  C.  164;  Libe- 
rian  Exodus  Joint-Stock  Steamship  Co. 
V.  Eodgers,  21  S.  C.  27. 

It  presents  precisely  the  same  issue 
as  a  general  denial.  Craig  v.  Hassel- 
man,  74  Iowa  538,  38  N.  W.  402. 

Such  a  denial  of  the  corporate  char- 
acter of  the  plaintiff  is  insufficient 
since  the  statute  requires  a  specific 
denial.  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49  Wis.  368,  5  N.  W.  815. 
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When  permissible,  it  subjects  the  plaintiff  to  the  same  burden  of 
proving,  and  gives  the  defendant  the  same  right  of  controverting,  the 
allegations  to  which  it  applies,  as  would  an  ordinary  denial.14 

G.  Necessity  for  Verified  Denial.  —  A  verification  is  not  essen- 
tial except  when  required  by  statute.15 

Statutes  in  many  states  require  certain  denials  to  be  made  under 
oath,10  such  as  pleas  denying  the  corporate  existence  of  the  plaintiff 
or  defendant,17  or  denying  the  existence  of  a  partnership,18  or  denying 


14.  Savles  v.  Fitzgerald,  72  Conn. 
391,  44  Atl.  733;  Newton  Saw  Bank  V. 
Lawrence.  71  Conn.  358,  41  Atl.  1054, 
42   Atl.    225. 

"There  is  an  obvious  difference  be- 
tween denying  each  and  every  allega- 
tion in  a  pleading  and  denying  that 
the  party  has  'any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as 
to  each  and  every  allegation'  in  the 
pleading.  The  latter  form  of  expres- 
sion is  consistent  with  the  possession 
of  knowledge  or  information  sufficient 
to  form  a  belief  of  every  allegation 
in  the  pleading  except  one.  It  affirms 
the  lack  of  knowledge  or  information, 
not  as  to  each  allegation,  but  as  to 
'each  and  every  allegation.'  "  Herbst 
v.  Land  &  Loan  Co.,  134  Wis.  502,  115 
N.   W.   119. 

Puts  in  issue  allegations  as  to  the 
representative  capacity  of  the  plaintiff. 
Wittman  v.  Watry,  37  Wis.  238. 

In  an  action  for  trespass  to  realty, 
such  a  denial  puts  in  issue  an  allega- 
tion of  plaintiff's  ownership.  Maxim 
V.  Wedge,  69  Wis.  547.  35  N.  W.  11. 

15.  Daggs  v.  Phoenix  Nat.  Bank,  5 
Ariz.  409,  53  Pac.  201. 

At  common  law  it  was  not  necessary 
that  the  plea  of  non  est  factum  be  veri- 
fied. Evans  v.  Southern  Turnpike  Co., 
18  Ind.  101. 

16.  U/nder  a  charter  provision  that 
proof  of  publication  of  ordinances  shall 
not  be  required  unless  such  publica- 
tion is  denied  under  oath  a  denial  on 
information  and  belief  is  not  sufficient. 
Linch  V.  City  of  Litchfield,  16  111.  App. 
612. 

17.  Ala. — Smith  v.  Hiles-Carver  Co., 
107  Ala.  272.  18  So.  37;  Rosenberg  v. 
Claflin  Co.,  95  Ala.  249,  10  So.  521. 
Ariz.— Rev.  St.  1901,  §1358.  Kan. 
Gen.  St.,  1909,  §5703;  Rock  Island 
Lumber  &  Mfg.  Co.  V.  Fairmount  Town 
Co.,  51  Kan.  394.  32  Pac.  1100.  Mo. 
Rev.  St.,  1909,  §1985;  Meyer  Bros.  v. 
Insurance    Co.    of   N.   A.,   73    Mo.   App. 


166.  Okla.— Comp.  Laws,  1909,  §5648. 
Tex. — Sayles'  Ann.  St.,  1897,  art.  I 
Willis  &  Bro.  r.  Smith,  17  Tex.  Civ. 
App.  543,  43  S.  W.  325.  Utah.— Comp. 
Laws,  1907,  §2984.  Va,— Code,  § 
Baltimore  &  O.  R.  Co.  r.  Sherman's 
Admx.,  30  Gratt.  602;  Gillett  V.  Amer- 
ican Stove  &  Hollow  Ware  Co.,  29 
Gratt.  565.  W.  Va.— ('ode,  1906^ 
§3861;  Charleston  Nat.  Hank  r.  Brad- 
ford, 51  W.  Va.  255,  41  S.  E.  153; 
State  r.  Thacker  Coal  &  Coke  Co., 
49  W.  Va.  140,  38  S.  E.  539;  Douglass 
r.  Kanawha  &  M.  R.  Co.,  44  W.  Va. 
267,  28  S.  E.  705.  Wis.— St.,  1898, 
§4199. 

Foreign  corporation.  Williams  Mower 
&  Reaper  Co.  v.  Smith,  33  Wis.  530. 

Compliance  with  the  statute  casts 
upon  plaintiff  the  burden  of  proving 
that  defendant  is  a  corporation.  White 
v.  Bellefontane  Lodge  I.  O.  O.  F.,  30 
Mo.  App.  682. 

Municipal  Corporations. — The  statute 
applies  to  municipal  corporations. 
Flvnn  v.  City  of  Neosho,  114  Mo.  567, 
21*  S.  W.  903";  Bradley  v.  City  of  Spick- 
ardsville,  90  Mo.  App.  416;  Pierce  V. 
Inhabitants,  etc.  of  Leutesville,  25  Mo. 
App.  317. 

Sufficiency  of  Affidavit. — An  affidavit 
denying  defendant's  corporate  exist- 
ence at  the  time  when  the  action  was 
instituted,  but  not  at  the  time  of  the 
execution  of  the  contract  sued  on,  is 
insufficient.  Richmond  U.  P.  R.  Co.  v. 
New  York  &  S.  B.  R.  Co.,  95  Va.  386, 
28  S.  E.   573. 

A  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  is  insuf- 
ficient. Crane  Bros.  Mfg.  Co.  V.  Morse, 
49  Wis.  368,  5  N.  W.  815. 

18.  Ariz.— Rev.  St.,  1901,  §1358. 
Ga.—  Civ.  Code,  §2637;  Crockett-  V.  Gar- 
rard, 4  Ga.  App.  360,  61  S.  E.  552. 
Kan.— Gen.  St..  1909,  §5703.  Mo.— 
Rev.  St..  1909,  §1985;  Nephler  v.  Wood- 
ward. 200  Mo.  179,  98  S.  W.  488; 
Tyrrel  v.   Milliken,  135   Mo.  App.   293, 
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any  appointment  or  authority,19  or  capacity  to  sue,20  or  the  correctness 
of  any  verified  account.21 


115  S.  W.  512.  Okla. — Comp.  Laws, 
1909,  §5648.  Tenn. — Shannon's  Code, 
§5559.  Tex.— Sayles'  Civ.  St.,  1897, 
art.  1265;  Western  Union  Tel.  Co.  V. 
Carter,  42  Tex.  Civ.  App.  224,  94  S. 
W.  205;  Buchanan  v.  Edwards  (Tex. 
Civ.  App.),  51  S.  W.  33.  Utah.— Comp. 
Laws,  1907,  §2984.  Va.— Code,  §3280. 
W.  Va.— Code,  1906,  §3861;  Euffner 
Bros.  r.  Montgomery  &  Co.,  61  W.  Va. 
62,  56  S.  E.  388.  Wis.— St.,  1898, 
§4197;  Woolsey  v.  Henke,  125  Wis.  134, 
103  N.  W.  134;  Lago  V.  AValsh,  98  Wis. 
348  74  N.  W.  212;  Martin  r.  American 
Exp.  Co.,  19  Wis.  336;  Fisk  v.  Tank, 
12  Wis.  276. 

A  verified  general  denial  puts  in 
issue  the  existence  of  a  partnership. 
Hayner  &  Co.  v.  Eberhardt,  37  Kan. 
308,  15  Pac.  168. 

Sufficiency  of  Affidavit. — The  proper 
verification  of  a  plea  traversing  the 
existence  of  the  partnership  is_.  suf- 
ficient. It  is  not  necessary  to  incor- 
porate such  denial  in  a  separate  paper 
and  affidavit.  Bonk  Bros.  Coal  &  C. 
Co.  v.  Aronson,  102  Mo.  App.  590,  77 
S.   W.    132. 

Such  a  plea  sworn  to  by  the  defend- 
ant "to  the  best  of  his  knowledge  and 
belief"  does  not  cast  the  onus  upon 
the  plaintiff,  but  only  entitles  the  de- 
fendant to  go  to  the  Jury  and  establish 
his  defense.  Martin  V.  Lamb  &  Co., 
77   Ga.   252,  3   S.   E.   10. 

See  also  the  title  "Verification." 
The  statute  does  not  ap^ly  where  a 
partnership  between  plaintiff  and  the 
pavee  of  a  note  in  suit  is  alleged  by 
defendant  merely  for  the  purpose  of 
showing  notice  to  plaintiff  (First  Nat. 
Bank  v.  Oliver,  16  Tex.  Civ.  App.  428, 
41  S.  W.  414),  or  where  neither  plain- 
tiff nor  defendant  sues  or  is  sued  as  a 
partner,  though  the  answer  avers  pay- 
ment by  defendant  to  a  partner  of 
plaintiff  (Sain  V.  Booney,  125  Mo.  App. 
176,  101  S.  W.  1127),  or  where  de- 
fendants are  not  sued  as  partners 
though  the  answer  to  an  interplea  sets 
up  that  they  are  (Drum  Flato  Com. 
Co.  v.  Summers,  89  Mo.  App._  300), 
or  to  an  action  for  an  accounting  by 
one  individual  against  another,  charg- 
ing a  partnership  relation  between 
them  (Short  v.  Taylor,  137  Mo.  517. 
3S  S.  W.  952). 
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19.  Kan.— Gen.  St.,  1909,  §5703; 
Caple  v.  Drew,  70  Kan.  136,  78  Pac. 
427;  Bock  Island  Lumber  &  Mfg.  Co. 
V.  Fairmount  Town  Co.,  51  Kan.  394, 
32  Pac.  1100.  Okla.  —  Comp.  Laws, 
1909,  §5648.  Utah. — Comp.  Laws,  1907, 
§2984. 

Wisconsin. — Allegation  of  appoint- 
ment as  executor,  administrator,  guard- 
ian or  trustee.     St.,  1898,  §4200. 

Authority  of  an  agent  to  make  the 
contract  in  question.  Chicago,  B.  I. 
&  P.  E.  Co.  v.  Mitchell  (Okla.),  101 
Pac.  850. 

The  words  "appointment"  and 
"authority"  as  used  in  the  statute 
refer  to  designations  of  persons  and 
delegations  of  power  in  the  accurate 
legal  sense.  Hence  in  an  action  by  a 
widow  to  recover  damages  for  the 
death  of  her  husband  the  averments  of 
widowhood,  residence  and  the  non-ap- 
pointment of  a  personal  representative, 
which  are  conditions  precedent  to  her 
right  to  sue,  need  not  be  denied  under 
oath.  Vaughn  V.  Kansas  City  N.  W. 
B.  Co.,  65  Kan.  685,  70  Pac.  602. 

The  non-existence  of  appointment 
and  authority  is  put  in  issue  by  an 
unverified  denial.  Vaughn  V.  Kansas 
City  N.  W.  E.  Co.,  65  Kan.  685,  70 
Pac.  602;  Winfield  Land  &  Trust  Co. 
v.  Burger,  49  Kan.  233,  30  Bac.  476; 
Atchison,  T.  &  S.  F.  E.  Co.  V.  Walz, 
40  Kan.  433,  19  Bac.  787. 

20.  Tex.— Sayles'  Civ.  St.,  1897,  art. 
1265;  Crouch  V.  Bosey  (Tex.  Civ.  App.), 
69  S.  W.   1001. 

Plaintiff's  capacity  to  sue  need  not 
be  proved  where  not  denied  under  oath. 
Order  authorizing  a  receiver  to  be 
sued.  International  &  G.  N.  E.  Co.  V. 
Wynne  (Tex.  Civ.  App.),  122  S.  W.  50; 
International  &  G.  N.  B.  Co.  v.  Ormond 
(Tex.   Civ.   App.),   121   S.   W.   899. 

21.  Kan.— Gen.  St.,  1909,  §5703. 
Okla.— Comp.  Laws,  1909,  §5618; 
County  Comrs.  V.  Isenberg,  10  Okla. 
378,  61  Pac.  1067.  Pa. — Eule  of  court. 
See  McDermott  r.  Woods,  147  Pa.  356, 
23  Atl.  435.  Tex.— Sayles'  Civ.  St., 
1897,  arts.  1265,  2323.  Utah.— Comp. 
Laws,  1907,  §29S4. 

Verification  is  not  essential  where 
the  petition  contains  no  allegation  of 
the  correctness  of  the  account  (Halde- 
man    v.    Johnson,    8    Kan.    App.     473; 
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Execution  of  Written  Instruments. —  Statutes  in  many  states  require 
the  execution  of  written  instruments  which  are  the  foundation  of 
the  action  to  be  denied  under  oath,  and  provide  that  their  execution 
shall  be  taken  as  admitted  unless  so  denied.22 


Sawyer  &  Austin  Lumber  Co.  v.  Cham- 
plain  Lumber  Co.,  16  Okla.  90.  84  Pac. 
1093),  or  where  the  correctness  of  the 
account  is  not  questioned,  but  some 
affirmative  defense  is  pleaded  (Sawyer 
&  Austin  Lumber  Co.  V.  Chaniplain 
Lumber   Co.,   supra). 

22.  Fla,— Gen.  St.,  1906,  §1463.  Ga. 
Civ.  Code,  1895,  §3701;  Fowler  v.  Gate 
City  Nat.  Bank,  88  Ga.  29,  13  S.  E. 
831;  Parmlee  i\  Williams,  72  Ga.  42; 
Howard  Piano  Co.  V.  Glover,  7  Ga. 
App.  548,  67  S.  E.  277;  Crockett  & 
Co.  V.  Garrard  &  Co.,  4  Ga.  App.  360, 
61  S.  E.  552.  Mich.— Miller  v.  Prus- 
sian Nat.  Ins.  Co.,  158  Mich.  402,  122 
N.  W.  1093;  Simon  r.  Home  Ins.  Co., 
58  Mich.  278,  25  N.  W.  190;  Peoria 
M.  &  F.  Ins.  Co.  v.  Perkins,  16  Mich. 
380.  Mo.— Eev.  St.,  1909,  §1985; 
Brown  Mfg.  Co.  r.  Gilpin,  120  Mo. 
App.  130,  96  S.  W.  669;  Johnson  v. 
Sovereign  Camp  W.  O.  W.,  119  Mo. 
App.  98,  95  S.  W.  951;  Campbell  v. 
Harrington,  93  Mo.  App.  315;  Love  V. 
Central  Life  Ins.  Co.,  92  Mo.  App.  192. 
N.  M—  Comp.  Laws,  1897,  §2984.  Okla. 
Comp.  Laws,  1909,  §5648;  Common- 
wealth Nat.  Bank  r.  Baughman,  27 
Okla.  175.  Ill  Pac.  332;  Board  of 
Countv  Comrs.  v.  State,  19  Okla.  375, 
91  Pac.  699;  Guthrie  &  W.  R.  Co.  v. 
Rhodes,  19  Okla.  21,  91  Fac.  1119. 
Tenn.— Shannon's  Code,  §§4630,  5556; 
Snapp  v.  Thomas,  5  Lea  503;  Douglass 
v.  Cross,  6  Coldw.  416;  Jones  v.  Walker, 
5  Yerg.  427.  Tex.— Savles'  Civ.  St., 
1897,  arts.  1265,  2318;'  City  Water 
Works  v.  White,  61  Tex.  536;  Hulme 
r.  Levis-Zuloski  Mercantile  Co.  (Tex. 
Civ.  App.),  149  S.  W.  7S1;  Hunt  v. 
Siemers  (Tex.  Civ.  App.),  53  S.  W. 
387;  Hoxie  r.  Farmers'  &  Mechanics' 
Nat.  Bank,  20  Tex.  Civ.  App.  462,  49 
S.  W.  637;  Lindley  V.  Nunn,  17  Tex. 
Civ.  App.  70,  42  S.  W.  310.  Utah. 
Comp.  Laws,  1907,  §29S4. 

Alabama. — "Pleas  which  deny  the 
execution  by  the  defendant,  his  agent 
or  attorney,  or  partner,  of  any  instru- 
ment in  writing,  the  foundation  of  the 
suit."  Code,  1907,  §5332;  Noble  V. 
Gilliam,  136  Ala.  618,  33  So.  861;  Led- 
better  &  Co.  Land  &  Loan  Assn.  v. 
Vinton,   108   Ala.   644,   18   So.   692. 


A  plea  that  defendant's  intestate 
"was  insane  at  the  time  he  gave  the 
note  sued  on"  is  essentially  a  plea  of 
non  est  factum  and  is  bad  unless  veri- 
fied. Milligan  V.  Pollard,  112  Ala.  465, 
20  So.  620. 

A  plea  alleging  the  unauthorized  al- 
teration of  the  note  which  is  the  foun- 
dation of  the  suit  after  its  execution 
must  be  verified.  Noble  v.  Gilliam, 
136.  Ala.  618,  33  So.  861;  Smith  V. 
Hiles-Carver  Co.,  107  Ala.  272,  18  So. 
37. 

In  an  action  on  a  partnership  con- 
tract a  verified  plea  of  non  est  factum 
puts  in  issue  the  existence  of  the  part- 
nership. Cain  Lumber  Go.  v.  Standard 
Dry-Kiln  Co.,  108  Ala.  346,  18  So.  882. 

Arizona. — "A  denial  of  the  execu- 
tion by  himself  or  by  his  authority 
of  any  instrument  in  writing  upon 
which  any  pleading  is  founded,  in 
whole  or  in  part,  and  charged  to  have 
been  executed  by  him  or  by  his  author- 
ity, and  not  alleged  to  be  lost  or  de- 
stroyed," or  "a  plea  denying  the  gen- 
uineness of  the  indorsement  or  assign- 
ment of  any  written  instrument." 
Rev.  St.,  1901,  §1358;  Apache  County 
U.  Barth,  6  Ariz.  13,  53  Pac.  187;  Daggs 
v.  Phoenix  Nat.  Bank,  5  Ariz.  409,  53 
Pac.  201. 

In  California,  when  an  action  is 
brought  upon  a  written  instrument, 
and  the  complaint  contains  a  copy 
thereof,  or  a  copv  is  annexed  thereto. 
Code  Civ.  Proc,   §447. 

Where  a  defense  is  founded  on  a 
written  instrument,  and  a  copy  thereof 
is  contained  in  the  answer  or  annexed 
thereto,  its  genuineness  and  due  execu- 
tion are  admitted  unless  the  plaintiff 
files  with  the  clerk,  within  ten  days 
after  receiving  a  copy  of  the  answer, 
an  affidavit  denying  the  same,  and 
serves  a  copv  thereof  on  the  defendant. 
Code   Civ.   Proc,    §448. 

Colorado. — Same  as  California.  Code, 
1910,  §68;  School  Dist.  v.  McComb, 
18   Colo.   240,   32   Pac.   424. 

Idaho. — Same  as  California.  Rev. 
Codes,  §4200;  United  States  v.  Alex- 
ander, 2  Idaho  3S6,  17  Pac.  746.  De- 
fense.    Rev.   Codes.   §4201. 

Illinois. — The    execution     or     assign- 
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ment  of  any  instrument  in  writing 
upon  which  any  action  may  have  been 
brought,  or  which  is  pleaded  or  set 
up  by  way  of  defense  or  set-off.  Hurd's 
Rev.  St.,  c.   110,   §52,  p.  1701. 

Indiana. — Where  a  pleading  is  found- 
ed on  a  written  instrument,  or  such 
instrument  is  therein  referred  to,  or 
when  a  written  assignment  of  such  in- 
strument is  specially  alleged,  such  in- 
strument or  assignment  mny  be  read 
in  evidence  without  proving  its  execu- 
tion unless  its  execution  is  denied  by 
pleading  under  oath,  or  by  an  affidavit 
filed  with  the  pleading  denying  the 
execution.  Burns'  Ann.  St.,  1908,  §370; 
Penn.  Mut.  Life  Ins.  Co.  17.  Norcross, 
163  Ind.  379,  72  N.  E.  132;  Allen  v. 
Studebaker  Bros.  Mfg.  Co..  152  Ind. 
406  53  N.  E.  422;  Phoenix  Ins.  Co. 
V.  Rowe,  117  Ind.  202,  20  N.  E.  122; 
Home  Ins.  Co.  v.  Gilman,  112  Ind.  7, 
13  N.  E.  118;  Evans  v.  Southern  Turn- 
pike Co.,  18  Ind.  101;  Cincinnati 
Barbed-Wire  Fence  Co.  V.  Chenoweth, 
22  Ind.  App.  685,  54  N.  E.  403. 

When  a  written  instrument  or  as- 
signment is  so  pleaded  or  referred  to, 
proof  of  the  names  of  the  makers,  assign- 
ors, obligors,  assignees,  payees  or  obli- 
gees, shall  not  be  necessary  unless  the 
same  is  denied  by  a  pleading  under  oath 
or  an  affidavit  filed  as  aforesaid. 
Burns'  Ann.  St.,   1908,   §370. 

The  authority  of  the  president  of  a 
bank  to  make  an  assignment  of  a  note 
can  only  be  questioned  by  verified  plea. 
Harris  v.  Randolph  County  Bank,  157 
Ind.  120,  60  N.  E.  1025. 

An  allegation  that  plaintiff  derived 
title  to  the  check  in  suit  by  means  of 
an  indorsement  by  one  having  no  au- 
thority is  not  a  plea  of  non  est  factum 
and  need  not  be  verified.  Hamilton 
Nat.  Bank  v.  Nye,  37  Ind.  App.  464, 
77  N.  E.  295. 

Iowa. — When  a  written  instrument  is 
referred  to  and  the  original  or  a  copy 
is  incorporated  in  or  attached  to  the 
pleading,  the  signature  thereto  and 
any  indorsement  thereon  shall  be 
deemed  genuine  and  admitted  unless 
denied   under   oath.     Code,   §3640. 

Kansas. — Allegations  of  the  execu- 
tion of  written  instruments  and  in- 
dorsements thereon.  Gen.  St.,  1909, 
§5703;  Young  r.  Gibson,  80  Kan.  267, 
105  Pac.  3;  Rock  Island  Lumber  & 
Mfg.  Co.  v.  Fairmount  Town  Co.,  51 
Kan.  394,  32  Pac.  1100;  Leroy  &  C.  V. 
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A.    L.   R.    Co.   v.    Small,    46   Kan.    300, 
26  Pac.   695. 


The  statute  applies  to  the  execution 
of  a  receipt.  Scandinavian  Coal  & 
Min.  Co.  V.  Whittaker,  40  Kan.  123, 
19  Pac.  330. 

Kentucky. — The  execution  of  a  writ- 
ing on  which  a  suit  or  defense  is 
founded,  or  its  assignment.  St.,  §473; 
Walsh  v.  Pearce,  148  Ky.  760,  147  S. 
W.  739;  Trustees  Ky.  Female  Orphan 
School  V.  Fleming,  10  Bush  234. 

Pennsylvania. — Rule  of  court.  Dex- 
ter v.  Powell,  14  Pa.  Super.  162. 

Virginia. — Pleas  of  non  est  factum 
must   be   verified.     Code,   §3278. 

Allegations  of  the  making,  indorse- 
ment, assignment  or  acceptance  of  any 
writing.  Code,  §3279;  Chestnut  v. 
Chestnut,  104  Va.  539,  52  S.  E.  348; 
Stewart  r.  Conrad,  100  Va.  132,  40  S. 
E.  624;  Harnsberger  v.  Cochran,  82  Va. 
727. 

The  only  effect  of  this  statute  is  to 
dispense  with  proof  of  handwriting  in 
actions  on  writings  not  under  seal. 
Clason  v.  Parrish,  93  Va.  24,  24  S.  E. 
471. 

West  Virginia. — 'Same  as  Virginia. 
Code,  1906,  §§3859,  3860;  Loverine  & 
Brown  Co.  V.  Bumgarner,  59  W.  Va.  46, 
52  S.  E.  1000;  Tower  V.  Whip,  53  W. 
Va.  160,  44  S.  E.  179;  Middle  State  L., 
B.  &  C.  Co.  17.  Engle,  45  W.  Va.  588, 
31  S.  E.  921;  Maxwell  V.  Burbridge, 
44  W.  Va.  248,  28  S.  E.  702. 
Wisconsin.— St..  1898,  §4192. 
Sufficiency  of  Denial  and  Oath. — The 
denial  of  execution  under  oath  which 
makes  it  necessary  for  the  plaintiff  to 
prove  such  execution  is  the  denial  and 
oath  of  the  maker.  Denial  by  an  ad- 
ministrator joined  as  garnishee  does 
not  require  such  proof.  People's  Sav. 
Bank  v.  Hoppe,  132  Mo.  App.  449,  111 
S.  W.  1190. 

Generally  the  affidavit  must  be  made 
by  defendant  and  not  by  an  agent. 
The  only  exception,  if  any,  being  in 
actions  "on  contracts  where  defendant 
does  not  reside  in  the  county,  as  speci- 
fied in  Ga.  Civ.  Code,  1905,  §3449. 
Fowler  v.  Gate  City  Nat.  Bank,  88 
Ga.  29,  13  S.  E.  831. 

An  affidavit  that  the  plea  is  true  to 
the  best  of  defendant's  "remem- 
brance" is  insufficient.  Moore  V.  Mor- 
ris, 26  Ga.  649. 

Such  a  plea  sworn  to  by  the  defend- 
ant "to  the  best  of  his  knowledge  and 
belief"   does   not   cast   the   onus   upon 
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Where  the  statute  is  not  complied  with,  the  execution  of  the  instru- 
ment is  not  put  in  issue,23  but  is  admitted.24  As  a  rule,  however,  the 
pleader  is  not  precluded  from  making  any  defense  other  than  that 


the  plaintiff,  but  only  entitles  the  de- 
fendant to  go  to  the  jury  and  establish 
his  defense.  Martin  v.  Lamb  &  Co., 
77  Ga.  252,  3  S.  E.  10. 

If  the  party  making  the  denial  is 
not  the  party  alleged  to  have  executed 
or  assigned  the  instrument,  the  denial 
may  be  on  information  and  belief. 
Kurd's  Eev.  St.,  111.,  c.  110,  §52,  p. 
1701. 

If  the  time  of  the  assignment  is 
denied  the  oath  shall  be  that  the  party 
has  reason  to  believe,  and  does  believe, 
that  the  assignment  was  not  made  be- 
fore the  suit  was  commenced.  Burns' 
Ann.   St.,   Ind.,   1908,    §370. 

See  further  the  title  "Verification." 

Issues  Raised  by  Verified  Denial. 
A  verified  general  denial  puts  in  issue 
the  execution  of  a  mechanics'  lien. 
Hayner  &  Co.  v.  Eberhardt  &  Suden- 
dorf,  37  Kan.  308,  15  Pac.  168.  Denial 
under  oath  puts  the  execution  of  an 
indorsement  on  the  note  in  suit  in  is- 
sue. State  Saw  Assn.  r.  Barber,  35 
Kan.  488,  11  Pac.  330.  Indorsements 
of  payments  on  the  back  of  a  note 
are  put  in  issue  by  a  verified  denial 
of  the  execution  of  the  note.  Kurth 
V.  Farmers  &  Merchants  State  Bank, 
77  Kan.  475.  94  Pac.  798.  A  verified  gen- 
eral denial  places  upon  plaintiff  the  bur- 
den of  proving  the  execution  of  the  note 
in  suit  as  alleged,  and  warrants  proof  of 
a  material  alteration  since  its  execu- 
tion. Case  Threshing  Mach.  Co.  v. 
Peterson,  51  Kan.  713,  33  Pac.  470. 
In  an  action  on  a  firm  note  executed 
by  one  of  the  partners,  to  justify  a 
recovery  over  a  verified  plea  of  non 
est  factum  plaintiff  must  establish  that 
the  giving  of  the  note  was  within  the 
general  scope  of  the  partnership  busi- 
ness. Summerlot  v.  Hamilton,  121  Ind. 
87,  22  N.  E.  973;  Lucas  v.  Baldwin, 
97  Ind.  471;  Schellenbeck  r.  Stude- 
baker,  13  Ind.  App.  437,  41  N.  E.  845. 

Amendment. — "Refusal  of  leave  to 
amend  by  adding  a  verification  was 
held  to  be  error  where  the  failure  to 
verify  was  due  to  mere  inadvertence. 
Anderson  v.  Hance,  49  Mo.  159. 

Eefusal  of  leave  to  amend  during  the 
trial  is  not  error.  Weed  Sewing  Mach. 
Co.  v.  Philbrick,  70  Mo.  646. 


23.  Herrick  v.  Swartwout,  72  111. 
340;  Oberreich  v.  Foster,  152  111.  App. 
302;  Landt  v.  McCullough,  130  111. 
App.  515;  Sullivan  Mach.  Co.  v. 
Breeden,  40  Ind.  App.  631,  82  N.  B. 
107. 

24.  Phoenix  Tns.  Co.  r.  Eowe,  117 
Ind.  202,  20  N.  E.  122;  Van  Camp  V. 
City  of  Huntington,  39  Ind.  App.  28, 
78  N.  E.  1057;  Curran  f.  Rogers,  35 
Mich.   221. 

And  proof  of  its  execution  is  not  a 
condition  precedent  to  reading  it  in 
evidence.  Tulley  v.  Citizens'  State 
Bank,  18  Ind.  App.  240,  47  N.  E.  850. 
The  note  sued  on  may  be  introduced 
in  evidence,  and  when  so  introduced 
makes  a  prima  facie  case.  Barm-  r. 
Spencer  &  Barnes  Co.,  162  Mich.  509, 
127  X.  W.  752.  The  execution  of  the 
contract  in  suit  and  its  assignment  to 
plaintiff  are  admitted.  Strong  V. 
Moore,  75  Kan.  437,  89  Pac.  895._ 

The  execution,  assignment,  indorse- 
ment and  legal  effect  of  tax-saie  cer- 
tificates and  tax  deeds  are  admitted. 
Walker  V.  Fleming,  37  Kan.  171,  14 
Pac.  470. 

But  such  admission  does  not  preclude 
inquiry  into  the  regularity  of  the  pro- 
ceedings upon  which  a  tax  deed  is 
based.  Curtis  v.  Schmehr,  69  Kan. 
124,  76  Pac.  434. 

In  an  action  on  a  note  alleged  to 
have  been  subscribed  by  a  partnership 
the  authority  of  the  surviving  partners 
to  sign  the  firm  name  to  a  note  after 
the  death  of  one  of  the  partners  can- 
not be  questioned  where  no  affidavit  is 
filed.  Phaup  v.  Stratton,  9  Gratt. 
(Va.)   615. 

The  admission  can  be  no  more  dam- 
aging to  the  pleader  than  an  express 
admission  would  be.  Curtis  v.  Schmehr, 
69  Kan.  124,  76  Pac.  434. 

In  Iowa  failure  to  verify  an  answer 
denving  the  signature  does  not  affect 
the  sufficiency  of  such  denial  to  tender 
an  issue  or"  preclude  the  defendant 
from  supporting  such  denial  by  proper 
evidence,  but  merely  casts  the  burden 
of  proof  on  him.  Thorn  v.  Hambleton, 
149  Iowa  214,  128  N.  W.  393;  Brayley 
r.  Hedges,  52  Iowa  623,  3  N.  W.  652; 
Sankey  r.  Trump,  35  Iowa  267. 

See  also  the  preceding  notes. 
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the  instrument  was  not  executed  by  the  party  sought  to  be  charged.25 
The  filing  of  an  unverified  reply  has  been  held  not  to  amount  to  an  ad- 
mission of  the  execution  of  the  instrument  denied  therein  where  no 
reply  was  necessary.2S  Where  the  instrument  shows  on  its  face  that 
it  is  not  signed,  a  failure  to  deny  its  execution  under  oath  has  been 
held  not  to  require  the  court  to  say  that  it  has  been  signed,  or  that 
the  fact  of  its  execution  is  immaterial.27 

Generally  such  statutes  apply  only  where  the  instrument  is  the 
foundation  of  the  action,28  and  where  its  execution  is  denied.29 

Verification  is  not  essential  to  proof  of  facts  avoiding  a  contract, 
such  as  illegality,30  or  fraud.31 

Such  statutes  have  been  held  not  to  apply  to  a  written  instrument 
executed  by  both  parties  to  the  action,32  nor  to  an  action  by  an  in- 
dorsee of  a  note  against  the  maker  thereof,33  nor  to  transfers  or 
indorsements  which  are  not  alleged  to  be  in  writing.34     They  have 


25.  First  Nat.  Bank  V.  Nelson,  106 
Ala.  535,  18  So.  154;  Mix  v.  People, 
92  111.  549;  Longley  v.  Norvall,  2  111. 
389;  Osborne  &  Co.  v.  Eich,  53  111.  App. 
661 ;  Scliunick  V.  Thompson,  25  111. 
App.  619. 

It  does  not  preclude  defendant  from 
contesting  the  amount  of  damages  al- 
leged to  have  resulted  from  the  breach 
of  the  contract  sued  on.  Van  Camp 
v.  City  of  Huntington,  39  Ind.  App. 
28,   78   N.   E.    1057. 

May  contend  that  the  transaction 
evidenced  thereby  was  a  loan  rathei 
than  a  sale.  Martin  v.  Dowd,  8  Idaho 
453,  69  Pac.  276. 

The  Statute  Establishes  a  Rule  of 
Evidence. — The  only  effect  of  the  fail- 
ure to  deny  under  oath  the  execution 
of  the  contract  sued  on  is  to  make  it 
admissible  in  evidence  without  proof 
of  its  execution.  A  verified  plea  is  not 
necessary  to  permit  the  introduction  of 
evidence  explanatory  of  the  meaning 
of  a  contract  set  out  in  haec  verba 
in  the  declaration.  Gould  V.  Magnolia 
Metal   Co.,   207   111.   172,   69   N.   E.   896. 

26.  Harper  Countv  Comrs.  v.  Rose, 
140  IT.  S.  71,  11  Slip.  Ct.  710,  35  L. 
ed.  344. 

27.  North  St.  Louis  Bldg.  &  Loan 
Assn.  v.  Obert,  169  Mo.  507,  69  S.  W. 
1044. 

28.  First  Nat.  Bank  v.  Nelson,  106 
Ala.  535,  18  So.  154;  Laux  v.  Laux, 
19  Tex.  Civ.  App.  693,  50  S.  W.  213. 

It  does  not  apply  unless  the  instru- 
ment is  in  fact  declared  upon.  Hence 
it  does  not  apply  in  an  action  against 
guarantors  on  a  contract  of  guaranty, 
where   the   complaint   does   not   set   out 
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any  written  contract  either  in  extenso 
or  in  substance,  and  this  is  true  even 
though  such  a  contract  is  required  to 
be  in  writing.  Pilling  V.  St.  Louis 
Refrigerator  &  Wooden-Gutter  Co.,  5 
Ariz.  377,  52  Pac.  1125. 

Where  the  instrument  is  not  declared 
on,  but  is  merely  offered  in  evidence, 
the  other  party  may  show  without 
pleadings  that  it  was  never  executed 
or  that  it  has  been  fraudulently  and 
materially  altered.  Howard  Piano  Co. 
v.  Glover,  7  Ga.  App.  548,  67  S.  E.  277. 

In  ejectment  it  is  not  necessary  to 
deny  under  oath  the  execution  of  the 
deed  upon  which  plaintiff's  title  rests 
in  order  to  show  that  it  is  a  forgery, 
the  action  not  being  founded  upon  the 
deed.  Patton  v.  Fox,  169  Mo.  97,  69 
S.  W.  287. 

29.  It  is  not  necessary  to  verify  a 
denial  of  the  authority  of  the  person 
who  executed  it.  Hilsmeyer  v.  Blake 
(Okla.),  125  Pac.  1129;  Flesher  V.  Cal- 
lahan   (Okla.),    122   Pac.    489. 

30.  Alexander  v.  Barker,  64  Kan. 
396,  67  Pac.  829. 

31.  Cox  r.  Northwestern  Stage  Co., 
1  Idaho  376;  St.  Louis  Jewelry  Co.  v. 
Bennett,  75  Kan.  743,  90  Pac.  246; 
Missouri  Pac.  R.  Co.  v.  McGrath,  3 
Kan.  App.   220,  44  Pac.   39. 

32.  Kellv  v.  Thuey,  143  Mo.  422, 
45  S.  W.  300. 

33.  Mahe  v.  Reynolds,  38  Cal.  560; 
Gumaer  r.  Sowers,  31  Colo.  164,  71 
Pac.  1103. 

34.  Pattie  V.  Wilson,  25  Kan.  326; 
Horner  v.  Amick,  64  W.  Va.  172,  61 
S.  E.  40.    It  does  not  apply  to  a  trans- 
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also    been    held    not    to    apply    to    persons    of    unsound     mind.1 

In  some  states  by  their  terms  they  do  not  apply  to  persons  suing 
or  sued  in  a  representative  capacity,36  or  if  the  party  desiring  to 
controvert  the  same  is,  upon  demand,  refused  an  inspection  of  the 
original  instrument.37 

Entries  on  the  stock  books  of  a  corporation  have,  been  held  not 
to  be  written  instruments  within  the  meaning  of  such  a  statute.38 

All  those  who  are  parties  to  the  instrument  must  join  in  the  veri- 
fication,30 and  only  those  who  do  join  can  question  its  execution.40 
This  rule  does  not,  however,  apply  to  heirs  or  other  persons  not  parties 
to  the  instrument.41 

In  most  jurisdictions  a  verified  plea  of  non  est  factum,42  or  a  verified 
general  denial,43  is  held  to  be  sufficient,  though  a  specific  denial   is 


fer  of  a  note  by  mere  delivery.     Clason 
v.  Parrish,  93  Va.  24,  24  S.  E.  471. 

In  an  action  on  a  note  by  one  not 
the  payee  thereof,  an  allegation  that 
the  note  was  duly  transferred  to  plain- 
tiff and  that  he  is  now  the  owner  and 
holder  thereof  is  put  in  issue  by  an 
unverified  denial  where  the  petition 
says  nothing  about  any  indorsement. 
Washington  v.  Hobart,   17  Kan.   275. 

In  an  action  against  the  guarantor 
of  notes,  where  the  petition  does  not 
allege  the  execution  of  the  indorse- 
ment appearing  on  the  notes  or  that 
plaintiff  acquired  ownership  by  means 
thereof,  an  unverified  denial  is  suf- 
ficient to  put  their  ownership  in  issue 
and  places  the  burden  of  proof  on 
plaintiff.  Southern  Kan.  Farm  Loan 
&  Trust  Co.  v.  Barnes,  63  Kan.  548, 
66  Pac.  638. 

In  an  action  on  a  note  by  the  re- 
ceiver of  an  indorsee,  there  being  noth- 
ing by  way  of  indorsement  or  other- 
wise to  indicate  plaintiff's  ownership, 
a  denial  of  an  allegation  of  the  com- 
plaint that  he  is  the  owner  and  holder 
of  the  note  need  not  be  verified. 
Doughty  v.  Funk,  24  Okla.  312,  103 
Pac.   634. 

35.  Collins   v.   Trotter,   81    Mo.    275. 

36.  See  the  statutes  of  the  various 
states. 

Florida. — Executors  or  administrat- 
ors.    Gen.  St.,   1906,   §1465. 

Indiana.  —  Executors,  administrators 
or  guardians.  Burns'  Ann.  St.,  1908, 
§370. 

37.  See  the  statutes  of  the  various 
states,  as,  for  example:  Cal. — Code 
Civ.  Proc,  §449.  Idaho.— Eev.  Codes, 
§4202.  Utah.  —  Comp.  Laws,  1907, 
§2985. 


.38.  Pine  v.  Western  Nat.  Bank,  63 
Kan.  462,  65  Pac.  690. 

39.  Swales  v.  Grubbs,  126  Ind.  106, 
25  N.  E.  877. 

40.  In  an  action  against  two  or 
more  on  a  note,  one  of  the  defendants 
may  deny  for  himself,  under  oath,  its 
execution.  Lucas  v.  Baldwin,  97  Ind. 
471. 

A  joint  answer  by  two  joint  makers 
of  a  note  which  is  verified  by  only 
one  of  them  only  puts  the  plaintiff 
upon  proof  of  the  execution  of  ti.e 
note  as  to  the  defendant  so  verifying 
it.     Feeney  v.   Mazelin,   87   Ind.   226. 

41.  Hence  in  an  action  against  such 
persons,  a  joint  answer  by  all  or  any 
number  of  the  defendants  denying  its 
execution,  verified  by  the  oatli  of  any 
one  of  the  defendants,  puts  the  plain- 
tiff upon  proof  of  the  execution  of 
the  instrument  as  against  all  those 
who  join  in  the  answer.  Swales  v. 
Grubbs,  126  Ind.   106,  25  N.  E.  877. 

42.  Cain  Lumber  Co.  v.  Standard 
Dry-Kiln  Co.,  108  Ala.  346,  18  So.  882. 

The  statute  does  not  prescribe  the 
plea  by  which  defendant  shall  be  al- 
lowed to  deny  the  execution  of  the 
instrument,  and  he  may  select  such 
plea  as  would  at  common  law  be  suf- 
ficient to  throw  upon  plaintiff  the  bur- 
den of  proving  the  genuineness  of  the 
writing.  Mauldin  v.  Branch  Bank,  2 
Ala.   502. 

43.  Case  Threshing  Mach.  Co.  V. 
Peterson,  51  Kan.  713,  33  Pac.  470; 
Hayner  v.  Eberhardt,  37  Kan.  308,  15 
Pac.  168. 

"The  general  denial  under  oath  is 
equivalent  in  code-pleading  to  a  veri- 
fied non  est  factum,  and  puts  in  issue 
the   execution    (including   the   once   ex- 
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required  by  the  statutes  of  some  states.44 

Remedy. —  A  want  of  verification  may  be  taken  advantage  of  by 
motion  to  strike  out,45  or,  in  some  jurisdictions,  by  objection  to  evi- 
dence.46 

Ordinarily  it  is  waived  by  failure  to  seasonably  object.47 

IV.  THE  GENERAL  ISSUE.  — A.  Right  To  File.  — The  gen- 
eral issue  is  the  proper  form  of  plea  where  the  defendant  wishes  to 
deny  all  the  material  allegations  of  the  declaration.48  It  is  expressly 
permitted  by  statute  in  many  of  the  states  where  the  common-law 
system  of  pleading  still  obtains.49 

B.  Form.  —  The  form  of  the  general  issue  varies  with  the  nature 
of  the  action.50 

Non  Assumpsit. —  In  assumpsit  the  general  issue  is  non  assumpsit,51 


istence)  of  the  instrument  sued  on." 
Evans  v.  Southern  Turnpike  Co.,  18 
Ind.  101. 

44.  See  the  statutes  of  the  various 
states,  as  Wis.  St.,  1898,  §4192;  Lud- 
low V.  Berry,  62  Wis.  78,  22  N.  W.  140. 

A  sworn  general  denial  is  not  a 
compliance  with  the  statute  (Puritan 
Mfg.  Co.  v.  Toti  &  Gradi,  14  N.  M. 
425,  94  Pac.  1022),  nor  was  a  sworn 
plea  of  the  general  issue  before  the 
general  denial  was  substituted  therefor 
(Oak  Grove,  etc.  Co.  v.  Foster,  7  N. 
M.  650,  41   Pac.   522). 

45.  Harris  v.  Eandolph  County 
Bank,  157  Ind.  120,  60  N.  E.  1025; 
Allen  v.  Studebaker  Bros.  Mfg.  Co., 
152  Ind.  406,  53  N.  E.  422. 

It  can  be  taken  advantage  of  only 
by  motion  to  strike,  and  is  not  ground 
for  objection  to  evidence.  Doughty  v. 
Funk, '24   Okla.    312,    103    Pac.    634. 

Sustaining  a  demurrer  is  harmless 
though  a  motion  to  strike  is  the  proper 
remedy.  Penn  Mut.  Life  Ins.  Co.  V. 
Norcross,  163  Ind.  379,  72  N.  E.  132; 
Harris  v.  Eandolph  County  Bank,  157 
Ind.  120,  60  N.  E.  1025;  Allen  v.  Stude- 
baker Bros.  Mfg.  Co.,  152  Ind.  406,  53 
N.  E.  422. 

46.  The  statute  should  be  invoked 
by  objecting  to  the  evidence  offered 
to  impeach  the  execution  of  the  in- 
strument. Handley  v.  Chicago,  R.  I. 
&  P.  E.  Co.,  55  Mo.  App.  499. 

47.  Where  the  plea  is  received  with- 
out objection  on  that  ground  and  is 
demurred  to  generally.  Wilson  r.  Bank 
of  Mount  Pleasant,  6  Leigh   (Va.)   570. 

It  cannot  first  be  raised  on  appeal. 
North  St.  Louis  Bldg.  &  Loan  Assn.  v. 
Obert,    169    Mo.    507,    69    S.    W.    1044; 
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Kelly  r.  Thuey,  143  Mo.  422,  45  S.  W. 
300;  Wilcox  v.  Sovereign  Camp  W.  O. 
W.,  76  Mo.  App.  573;  Handley  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  55  Mo.  App. 
499. 

In  Indiana  the  objection  is  not 
waived  by  failing  to  move  to  strike 
it  out.  Penn  Mut.  Life  Ins.  Co.  V. 
Norcross,  163  Ind.  379,  72  N.  E.  132; 
Cincinnati  Barbed-Wire  Fence  Co.  V. 
Chenoweth,  22  Ind.  App.  685,  54  N. 
E.  403. 

48.  See  Will's  Gould  PL,  477;  An- 
drews' Steph.  PI.,  §145. 

49.  See  the  statutes  of  the  various 
states. 

Maine. — The  general  issue  may  be 
filed  in  all  cases.  Eev.  St.,  ch.  84, 
§34. 

Massachusetts. — In  real  or  mixed  ac- 
tions.     E.   L.,   c.   173,    §20. 

Vermont. — One  against  whom  matter 
is  specially  pleaded  in  confession  and 
avoidance  in  answer  to  matter  ante- 
cedently alleged  may,  by  a  general 
form  of  denial,  answer  and  traverse 
all  the  material  facts  so  pleaded.  Pub. 
St.,  1906,  §1501;  Dibble  v.  Deerfield 
Eiver  Co.,   69   Vt.   482,   38  Atl.   161. 

50.  Andrews'  Steph.  PI.,   §145. 

If  not  adapted  to  the  nature  of  the 
action  it  may  be  treated  as  a  nullity. 
Insurance  Co.  V.  Thornton,  97  Tenn.  1, 
40  S.  W.  136;  Crane  Bros.  Mfg.  Co.  r. 
Morse,  49  Wis.  368,  5  N.  W.  815. 

51.  Will's  Gould  PI.,  480;  Andrews' 
Steph.  PL,  §145,  and  the  following 
cases:  Ala. — Mauldin  v.  Branch  Bank, 
2  Ala.  502.  Pa.— Act  May  25,  1887, 
§7.  Tenn. — Insurance  Co.  v.  Thornton, 
97  Tenn.   1,  40  S.  W.  136. 

See  also  the  title  "Assumpsit." 
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or,  by  statute  in  some  states,  "never  promised."52  Non  assumpsit 
is  proper  in  an  action  upon  a  foreign  judgment.53  It  is  not  a  proper 
plea  in  actions  on  instruments  under  seal.54 

Nil  Debet.  —  In  debt  on  a  simple  contract  the  general  issue  is  nil 
debet,™  or,  by  statute  in  some  states,  "never  indebted."56  Nil  debet 
is  a  proper  plea  to  all  actions  of  debt  not  founded  on  a  specialty.57 
It  is  not  a  good  plea  in  an  action  of  debt  on  a  record,58  nor  in  an 
action  founded  on  a  specialty,59  nor  in  an  action  of  debt  on  a  domestic 
judgment,00  nor  is  it  proper  in  an  action  of  assumpsit,61  except  where 
permitted  by  statute.®2  It  is  proper,  however,  where  the  specialty  or 
record  is  but  inducement  to  the  action  and  matter  of  fact  is  the  foun- 
dation of  it.63  It  is  also  proper  in  an  action  of  debt  on  a  foreign 
judgment,  since  such  judgments  are  not  regarded  as  records,04  and 
in  actions  on  judgments  of  courts  which  are  not  courts  of  record.05 

In  Florida  this  plea  is  not  allowed  in  any  common-law  action.60 


52.  In  Maine. — Koltonski  v.  Electric 
Goods  Mfg.  Co.,  182  Fed.  208,  105  C. 
C.  A.  48. 

In  Maryland  the  plea  "never  prom- 
ised as  alleged,"  prescribed  by  the 
code,  is,  in  an  action  of  assumpsit,  the 
general  issue  plea.  Keedy  v.  Long, 
71  Md.  3S5,  18  Atl.  704;'  Horner  v. 
Frazier,  65  Md.  1,  4  Atl.  133. 

See  also  the  title  "Assumpsit." 

53.  Tourigny  v.  Houle,  S8  Me.  406, 
34  Atl.  158;  Bissell  v.  Briggs,  9  Mass. 
462;   Buttrick    r.   Allen.   S   Mass.  273. 

The  judgment  of  a  court  of  another 
state  is  not  a  foreign  judgment  within 
this  rule.  McKim  v.  Odom,  12  Me.  94; 
Bissell  v.  Briggs,  9  Mass.  462. 

54.  Jenkins  v.  Sullivan,  110  Md. 
539.  73  Atl.  264. 

55.  Andrews'  Steph.  PI.,  §145; 
Will's  Gould  PI.,  479;  Mauldin  v. 
Branch  Bank,  2  Ala.  502;  Insurance  Co. 
V.  Thornton,  97  Tenn.  1,  40  S.  W.  136. 

56.  Thomas  v.  Walden,  57  Fla.  234, 
48  So.  746;  Fisher  v.  Diekl,  94  Md. 
112,  50  Atl.  432. 

57.  Thurber  v.  Blackbourne,  1  N.  H. 
242. 

58.  McElfatrick  v.  Taft  &  Son,  10 
Bush  (Kv.)  160;  McKim  r.  Odom,  12 
Me.  94. 

59.  Ky. — Haggard  v.  Hay's  Admr., 
13  B.  Mon.  175.  Me. — McKim  v.  Odom, 
12  Me.  94.  Md. — Junkins  v.  Sullivan, 
110   Md.  539,  73   Atl.   264. 

In  debt  on  a  bond.  Schunick  v. 
Thompson,   25   111.   App.   619. 

In  an  action  of  debt  on  a  jail  bond. 
Dyer  v.   Cleveland,    18   Vt.   241. 

60.  Hensely  v.  Force  &  Co.,  12  Ark. 
756. 


It  is  not  proper  in  an  action  on  a 
judgment  of  a  court  of  a  sister  state 
(Hensely  r.  Force  &  Co.,  12  Ark.  756), 
or  of  a  federal  circuit  court  (Town  of 
St.  Albans  v.  Bush,  4  Vt.  58). 

It  is  proper  in  an  action  on  a  judg- 
ment of  another  state  where  the  rec 
ord  does  not  show  that  defendant  had 
personal  notice  of  the  suit,  since  in 
such  case  the  judgment  cannot  be  re- 
garded as  a  specialtv.  Wright  v.  Boyn- 
ton  &  Hayward,  37  N.  H.  9;  Thurber 
v.  Blackbourne,  1  N.  H.  242. 

61.  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49   Wis.   368,   5  N.   W.   815. 

62.  Though  originally  applicable 
only  to  an  action  of  debt,  it  is  now  a 
permissible  denial  in  assumpsit,  both 
bv  long  usage  and  under  Code,  art.  75, 
§23.  Fisher  v.  Diehl,  94  Md.  112,  50 
Atl.  432. 

63.  Will's  Gould  PI.,  482;  McKim  V. 
Odom,  12  Me.  94;  Dyer  r.  Cleveland, 
18   Vt.   241. 

64.  McElfatrick  v.  Taft  &  Son,  10 
Bush  (Ky.)  160;  Tourigny  v.  Houle, 
88  Me.  406,  34  Atl.  158;  Bissell  v. 
Briggs,   9   Mass.  462. 

A  judgment  of  the  court  of  another 
state  is  not  a  foreign  judgment  within 
this  rule.  McKim  v.  Odom,  12  Me.  94; 
Bissell  v.  Briggs,  9  Mass.  462. 

Even  if  not  a  good  plea  it  cannot 
be  objected  to  after  verdict.  Wright 
V.  Boynton  &  Havward,  37  N.  H.  9. 

65.  McElfatrick  v.  Taft  &  Son,  10 
Bush    (Ky.)    160. 

66.  Circuit  Ct.  rule  68;  Cosmopoli- 
tan Fire  Ins.  Co.  v.  Putnal,  60  Fla.  41. 
53  So.  444;  Poppell  V.  Culpepper,  56 
Fla.  515,  47  So.  351. 
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Not  Guilty.  —  In  trover,  trespass,  and  trespass  on  the  case  the  gen- 
eral issue  is  not  guilty.07  Not  guilty  is  applicable  in  actions  for 
wrongs  independent  of  contract  only,,iS  and  is  not  a  proper  plea  in 
assumpsit,60  or  in  actions  for  breach  of  contract.70 

Non  Est  Factum.  —  In  debt  on  a  specialty,  the  general  issue  is  non 
est  factum.71     This  plea  is  not  proper  in  an  action  on  an  instrument 
which  has  become  a  record  of  a  court,72  or  which  is  not  under  seal.73 
It  has  been  held  to  be  proper  in  actions  of  covenant.74 
Non  Cepit.  —  In  replevin  the  general  issue  is  non  cepit.75 
Non  Detinet.  —  In  detinue  the  general  issue  is  non  detinet.76 
Nul  Tiel  Record.  —  In  an  action  of  debt  on  a  record  the  general  issue 
is  mil  tiel  record.77 

This  plea  is  permissible  only  where  the  record  is  the  foundation  of 
the  action,78  and  will  not  lie  where  the  record  is  pleaded  as  matter  of 


67.  Andrews'  Steph.  PL,  §145; 
Will's  Gould  PI.,  479;  Insurance  Co. 
v.  Thornton,  97  Tenn.  1,  40  S.  W.  130. 

In  actions  for  wrongful  death. 
Louisville  &  N.  E.  Co.  v.  Trammell,  93 
Ala.  350,  9  So.  870. 

Generally  in  all  personal  actions  ex 
delicto.     Will's  Gould  PL,  479. 

See  also  the  titles  "Trover  and  Con- 
version ;  "   "  Trespass. ' ' 

68.  Mizell  v.  Watson,  57  Fla.  Ill, 
49   So.   149. 

69.  Montgomery  Furniture  Co.  v. 
Hardaway,   104  Ala.   100,  10  So.   29. 

70.  Thomas  v.  Walden,  57  Fla.  234, 
48  So.  746;  Insurance  Co.  v.  Thornton, 
97  Tenn.  1,  40   S.  W.  136. 

Not  in  an  action  to  recover  money 
paid  for  a  horse  because  of  a  breach 
of  warranty.  Mizell  v.  Watson,  57  Fla. 
Ill,  49  So.  149. 

71.  Will's  Gould  PL,  479,  and  the 
following  cases:  Ala.  —  Mauldin  v. 
Branch  Bank,  2  Ala.  502.  111.— Mix  v. 
People,  92  111.  549.  Ind.— Evans  v. 
Southern  Turnpike  Co.,  IS  Ind.  101. 
Tenn.— Insurance  Co.  V.  Thornton,  97 
Tenn.   1,  40   S.  W.   136. 

A  special  plea  of  non  est  factum 
is  a  general  issue  plea.  LTnion  Bank 
V.  Ridgely,   1    Har.  &   G.    (Md.)    324. 

See   also  the   title   "Bonds." 

72.  In  an  action  on  a  bastardy  bond 
which  has  been  returned  to  and  filed 
in  the  county  court.  People  v.  Trout, 
151   111.  App."  312. 

In  scire  facias  upon  a  recognizance 
taken  before  a  justice  of  the  peace 
and  certified  to  the  county  court. 
Johnston  v.  People,  31  111.  469. 
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73.  It  is  a  nullity  in  an  action  of 
debt  on  a  simple  contract.  Gebhart  V. 
Francis,  32  Pa.  78. 

74.  In  such  an  action  there  is 
strictly  no  plea  which  can  be  termed 
a  general  issue,  but  the  plea  of  non 
est  factum  is  correctly  used  to  answer 
the  same  purpose  as  in  debt.  Longley 
v.   Norvall,  2  111.   389. 

75.  Andrews'  Steph.  PL,  §145; 
Will's  Gould  PL,  479;  Insurance  Co.  v. 
Thornton,   97   Tenn.   1,  40   S.   W.   136. 

See  also  the  title  "Replevin." 

76.  Andrews'  Steph.  Pi.,  §145; 
Will's  Gould  PL,  479;  Berlin  Mach. 
Works  v.  Alabama  City  Furniture  Co., 
112  Ala.  488,  20  So.  418;  Foster  v. 
Chamberlain  &  Co..  41  Ala.  158,  citing 
3  Chittv  PL,  1023;  Insurance  Co.  v. 
Thornton,  97  Tenn.  1,  40  S.  W.  136. 

See  also  the  title   "Detinue." 

77.  Will's  Gould  PL,   p.   480. 
See   also   the   title    "Bonds." 

78.  McElfatrick  v.  Taft  &  Son,  10 
Bush    (Ky.)    160. 

It  is  not  a  good  plea  in  a  case  where, 
at  common  law,  nil  debet  might  be 
pleaded.  McElfatrick  V.  Taft  &  Son, 
10    Bush    (Ky.)    160. 

Not  to  an  action  of  debt  upon  an 
appeal  bond.  Mix  v.  People,  86  111. 
329;  Amott  V.  Friel,  50  111.  174;  Rog- 
ers v.  Barth,  117  111.  App.  323. 

It  is  not  proper  in  an  action  on  an 
appeal  bond  though  such  bond  is  re- 
quired to  be  filed  in  the  office  of  the 
clerk  of  the  court,  where  the  bond  and 
not  the  record  is  the  foundation  of  the 
action.  Herrick  v.  Swartwout,  72  111. 
340. 
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inducement  only.70  It  is  a  proper  plea  in  an  action  on  a  judgment 
rendered  in  another  state,80  but  not  in  suits  on  foreign  judgments,1*1 
or  judgments  of  courts  which  are  not  courts  of  record.82 

Nul  Tiel  recognizance  is  not  a  proper  plea  in  an  action  on  a  recog- 
nizance which  has  become  of  record.88 

Conclusion  of  the  General  Issue.  —  The  general  issue  properly  con- 
cludes to  the  country,*4  except  in  the  case  of  a  plea  of  nul  tiel  record, 
which  should  conclude  with  a  verification.85 

Statutory  Provisions  as  to  Form. —  Even  in  states  where  the  common- 
law  rules  of  pleading  and  the  common-law  forms  of  action  still  prevail, 
the  rules  as  to  the  form  of  the  general  issue  have  been  more  or  less 
modified  by  statute.86 


79.  Thornton  v.  Lane,  11  Ga.  459. 

80.  Endicott  17.  Morgan,  G6  Me.  456; 
McKim  V.  Odom,  12  Me.  94;  Hall  v. 
Williams,  6  Pick.  (Mass.)  232.  See 
also  Town  of  St.  Albans  v.  Bush,  4 
Vt.  58. 

Nil  debet  is  not,  of  itself,  a  good 
plea  in  such  case.  Andrews  v.  Flack 
&  Wales,  S8  Ala.  294,  6  So.  907. 

81.  See  Hilton  v.  Guvot,  159  U.  S. 
113,  16  Sup.  Ct.  139,  40  *L.  ed.  95. 

Since  such  a  judgment  does  not  cre- 
ate a  merger  and  is  only  prima  facie 
evidence  of  indebtedness.  Tourigny  v. 
Houle,  88  Me.  406,  34  Atl.  158;  Endi- 
cott v.  Morgan,  66  Me.  456;  Hall  v. 
Williams,  6  Pick.   (Mass.)   232. 

It  is  not  proper  in  an  action  on  a 
foreign  judgment  of  a  justice  of  the 
peace.  McElfatrick  v.  Taft  &  Son,  10 
Bush    (Ky.)     160. 

82.  Justice  court.  Field  V.  Loftis, 
140  111.  App.  530;  McElfatrick  v.  Taft 
&  Sons,  10  Bush   (Kv.)   160. 

83.  Moonev  f.  People,  81  111.  134. 

84.  Will's  Gould  PI.,  483,  et  seq. 

85.  Will's  Gould  PI.  483,  and  the 
following  cases:  111. — Beed  v.  Water- 
bury  Nat.  Bank,  135  111.  App.  165.  Me. 
Endicott  V.  Morgan,  66  Me.  456. 
Mass.— Hall  v.  Williams,  6  Pick. 
232. 

It  is  obnoxious  to  special  demurrer 
where  it  concludes  to  the  country. 
Oberreich   r.  Foster,  152  111.   App.   302. 

An  error  in  this  regard  is  a  defect 
of  form  and  is  curable  by  amendment. 
Thornton  v.  Lane,  11   Ga.  459. 

86.  See  the  statutes  of  the  various 
states. 

The  Alabama  code  provides  that  in 
all  actions  for  defamation,  or  for  in- 
juries to  real  or  personal  property,  or 
for  injuries  to  the  person,  the  general 
issue  is  not  guilty,  and  that  in  all  other 


actions  it  Is  an  averment  that  the  al- 
legations of  the  complaint  are  untrue. 
Code,   1907,    §5331. 

Under  this  statute  an  averment  that 
the  allegations  of  the  complaint  are  un- 
true is  a  plea  of  the  general  issue  in 
an  action  of  detinue.  (Carlisle  r.  Peo- 
ple's Bank.  122  Ala.  446,  26  So.  115; 
Berlin  Mach.  Works  r.  Alabama  City 
Furniture  Co.,  112  Ala.  4SS,  20  So. 
418),  and  in  actions  on  contract  (Ma- 
yor, etc.  of  Decatur  r.  White,  109  Ala. 
389,  19  So.  428). 

In  an  action  for  wrongful  death  pleas 
"that  the  allegations  contained  in  the 
complaint  are  untrue,"  and  "that  it 
denies  each  and  every  allegation  con- 
tained in  the  complaint"  do  no  more 
than  "put  in  issue  all  the  material 
allegations  of  the  complaint"  and  are 
properly  treated  as  presenting  only  the 
general  issue.  Louisville  &  X.  B.  Co. 
v.  Trammell,  93  Ala.  350,  9  So.  870. 

In  tort  actions  (Thornton  v.  Dwight 
Mfg.  Co.,  120  Ala.  653.  25  So.  22),  and 
actions  in  the  nature  of  ejectment 
(Code,  1907,  §3842),  "not  guilty"  is 
the   general   issue. 

In  an  action  on  an  account,  "not 
guilty"  is  not  the  appropriate  method 
of  presenting  the  general  issue.  Es- 
palla  v.  Bichard,  94  Ala.  159,  10  So. 
137. 

In  Pennsylvania,  the  statute  calls 
all  actions  ex  delicto  trespass  and  lim- 
its the  plea  to  not  guilty.  Act  May 
25,  1887,  §7,  P.  L.  271.  Johnson  v. 
Philadelphia  &  E.  E.  E.,  163  Pa.  127, 
29  Atl.  854;  Siegfried  v.  South  Bethle- 
hem Borough,  27  Pa.  Super.  456;  Ed- 
wards v.  Woodruff,  25  Pa.  Super.  575; 
Zion  Church  v.  Light,  7  Pa.  Super.  223. 

In  ejectment  not  guilty  is  the  gen- 
eral  issue   plea.      Black   V.    Tricker,    52 
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C.  Issues  Raised  by,  and  Defenses  Available  Under,  the  Gen- 
eral. Issue.  —  The  issues  raised  by,  and  the  defenses  provable  under, 
the  plea  of  the  general  issue  very  largely  with  the  form  of  the  action, 
and  reference  should  be  had  to  the  titles  dealing  specifically  with 
the  various  common-law  actions.  Its  scope  and  effect  have  also  been 
largely  modified  by  statutes  and  rules  of  court  in  many  states.57 


Pa.  436;  Stimmel  v.  Miller,  8  Pa.  Co. 
Ct.    128. 

In  Michigan,  the  statute  provides 
that  the  general  issue  shall  consist  of 
a  demand  by  the  defendant  of  a  trial 
of  the  matters  set  forth  in  the  declara- 
tion. Comp.  Laws,  1897,  §10,072;  Os- 
trom  r.  Potter,  104  Mich.  115,  62  N. 
W.   170;   Kinnie   v.  Owen,  1   Mich.   249. 

See  the  statutes  of  the  various  states. 

87.  See  the  statutes  of  the  various 
states. 

Under  the  Alabama  code,  in  actions 
for  defamation,  or  for  injuries  to  the 
person,  or  to  real  or  personal  property, 
it  puts  in  issue  all  the  material  alle- 
gations of  the  complaint.  In  all  other 
actions  it  puts  in  issue  only  the  truth 
of  the  allegations  of  the  complaint, 
except  as  otherwise  provided.  Code, 
1907,  §5331;  Espalla  v.  Eiehard,  94 
Ala.   159,   10   So.   137. 

In  detinue  it  puts  in  issue  the  right 
of  the  plaintiff  to  recover.  Carlisle  v. 
People's  Bank,  122  Ala.  446,  26  So. 
115;  Foster  V.  Chamberlain  &  Co.,  41 
Ala.    158. 

Both  at  common  law  and  under  the 
statute  a  plea  of  the  general  issue  in 
an  action  by  an  administrator  to  re- 
cover for  the  wrongful  death  of  his 
testator  "goes  only  in  traverse  of  the 
misconduct,  resulting  in  injury,  which 
the  complaint  inputes  to  the  defendant, 
the  facts  out  of  which  the  liability 
arises  and  not  in  denial  of  the  plaint- 
iff's right  to  enforce  the  liability  if  it 
existed  at  all."  Louisville  &  N.  E. 
Co.  v.  Trammell,  93  Ala.  350,  9  So. 
870. 

In  tort  actions  "not  guilty"  puts  in 
issue  all  the  material  allegations  of 
the  complaint.  Thornton  v.  Dwight 
Mfg.   Co.,   120  Ala.  653,  25  So.  22. 

Florida. — In  all  actions  on  contract, 
all  matters  in  confession  and  avoid- 
ance, including  those  by  way  of  dis- 
charge and  those  showing  the  transac- 
tion to  be  void  or  voidable  must  be 
specially  pleaded.  Eule  66  for  circuit 
courts  in  common  law  actions. 

Alteration  of  a  note  cannot  be  shown 


under  a  general  plea  denying  its  exe- 
cution and  delivery.  Tedder  v.  Fra- 
leigh-Lines-Smith  Co.,  55  Fla.  496,  46 
So.   419. 

In  tort  actions.  Circuit  Ct.  Eules 
in  Common  Law  Actions,  Eule  71; 
Jacksonville  Elec.  Co.  V.  Sloan,  52  Fla. 
257,  42  So.  516. 

Under  the  rules  of  the  circuit  court 
non  assumpsit  cannot  be  pleaded  to  the 
common  counts.  Circuit  Ct.  Eule  64; 
Poppell  v.  Culpepper,  56  Fla.  515,  47 
So.    351. 

The  rule  does  not  apply  to  an  action 
on  a  guaranty  of  the  payment  of  a 
note  not  alleged  to  be  a  part  of  the 
note  itself.  Little  v.  Bradley,  43  Fla. 
402,    31    So.    342. 

Never  was  indebted  presents  the 
general  issue  on  the  common  counts. 
Circuit  Ct.  Eule  64;  Poppell  r.  Cul- 
pepper,   56   Fla.    515,   47   So.   351. 

"In  actions  for  torts,  the  plea  of 
not  guilty  operates  as  a  denial  of  the 
breach  of  duty  or  wrongful  act  al- 
leged to  have  been  committed  by  the 
defendant  and  not  of  the  facts  stated 
in  the  inducement,  and  no  other  de- 
fense than  such  denial  shall  be  admissi- 
ble under  that  plea.  All  other  pleas  in 
denial  shall  take  issue  on  some  par- 
ticular matter  of  fact  alleged  in  the 
declaration."  Circuit  Ct.  Eule  71,  in 
common  law  actions;  Atlantic  C.  L. 
E.  Co.  v.  Partridge,  58  Fla.  153,  50 
So.  634;  Jacksonville  Elec.  Co.  v.  Sloan, 
52  Fla.  257,  42  So.  516. 

In  an  action  to  recover  the  posses- 
sion of  personalty  the  plea  of  not 
guilty  only  puts  in  issue  the  right  of 
the  plaintiff  to  the  possession  of  the 
property  described  in  the  declaration 
and  the  wrongful  taking  and  detention 
thereof.  Gen.  St.,  1906,  §2185;  Will- 
iams v.  Hampton,  57  Fla.  272,  49  So. 
506. 

Massachusetts. — In  real  and  mixed 
actions  defendant  may  plead  the  gen- 
eral issue  and  may  give  in  evidence 
thereunder  all  matters  which  he  might 
formerly  have  pleaded  in  bar.  E.  L., 
c.   173,   §20. 
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A  plea  of  the  general  issue  raises  an  issue  of  fact.88 
It  denies  and  puts  in  issue  all  the  material  allegations  of  the  declar- 
ation,89 and  casts  upon  the  plaintiff  the  burden  of  proving  the  same.90 
Under  it  defendant  may  give  in  evidence  any  fact  which  tends  to 
disprove  such  allegations,91  and  may  prove  any  matter  showing  that 


In  Michigan,  the  general  issue  puts 
in  issue  every  matter  except  such  as 
before  the  adoption  of  the  statute  was 
required  to  be  specially  pleaded.  Os- 
trom  V.  Potter,  104  Mich.  115,  62  N. 
W.    170. 

It  is  sufficient  to  meet  all  charges  of 
negligence  in  the  declaration,  wheth- 
er set  forth  in  two  counts  or  many. 
Such  a  plea  which  formerly  would  have 
been  bad  for  duplicity  and  multifar- 
iousness is  now  a  denial  of  all  material 
facts  and  allegations  contained  in  the 
declaration.  Creen  r.  Michigan  Cent. 
R.  Co.,  168  Mich.  104,  133  N.   W.  956. 

88.  Van  Dusen  v.  Pomeroy,  24  111. 
289. 

89.  Will's  Gould  PI.,  477;  Andrews 
Steph.  PI.,  §145,  and  the  following 
cases:  Ga. — Causey  v.  Cooper,  41  Ga. 
409.  Mich. — Sprague  V.  Hosie,  155 
Mich.  30,  US  N.  W.  497;  Rawlings  v. 
Cole,  67  Mich.  431,  35  N.  W.  66;  Raw- 
son  v.  Finlay,  27  Mich.  268.  Term. 
Insurance  Co.  v.  Thornton,  97  Tenn.  1, 
40  S.  W.  136.  Tex.— Schwartz  v.  Rob- 
erts, 46  Tex.  Civ.  App.  458,  102  S. 
W.    924. 

It  traverses  every  material  allegation 
contained  in  every  count,  and  puts  the 
plaintiff  upon  proof  of  his  cause  of  ac- 
tion. Van  Dusen  v.  Pomerov,  24  111. 
289. 

It  denies  no  special  allegation  of  the 
petition,  but  is  simply  a  conclusion  of 
the  pleader  that  he  is  not  indebted  in 
manner  and  form  as  alleged.  Ocean 
Steamship  Co.  v.  Anderson,  112  Ga. 
835,    38   S.   E.   102. 

Material  matters  are  those  facts  and 
allegations  necessary  to  be  proved  in 
making  out  the  plaintiff's  case.  Raw- 
lings  v.  Cole,  67  Mich.  431,  35  N.  W. 
66. 

The  general  issue  only  involves  a  de- 
nial of  the  plaintiff's  cause  of  action. 
(Espalla  v.  Richard,  94  Ala.  159,  10 
So.  137),  and  only  puts  in  issue  the 
facts  to  be  proven  by  him  in  order  to 
support  his  action  as  laid  in  the  com- 
plaint (Scarborough  v.  Blackman,  10S 
Ala.  656,  18  So.  735).  See  also  Will's 
Gould    PL,    477. 

The  filing  of  a  plea  of  set-off  does 


not  change  defendant's  right  to  make, 
under  the  general  issue,  any  proof  thai 
would  otherwise  have  been  admissible 
thereunder.  National  Time  Recorder 
Co.  v.  Iowa  Mantel  Mfg.  Co.,  108  111. 
App.  95;  Schwartz  V.  Southerland,  51 
111.   App.   175. 

In  an  action  for  damages  for  wrong- 
ful death  the  plea  of  not  guilty  puts 
in  issue  the  negligence  charged.  Cum- 
berland Tel.  &  Tel.  Co.  v.  Floyd,  112 
Tenn.   304,   79   S.   W.   795. 

See  also  the  title  "Death  by  Wrong- 
ful Act." 

In  false  imprisonment  it  puts  in  is- 
sue the  participation  of  the  defendant 
in  such  imprisonment.  Feld  v.  Loftis, 
140   111.   App.   530. 

See  also  the  title  "False  Imprison- 
ment. ' ' 

In  trespass  quare  clausum  fregit  it  is 
not  a  denial  of  plaintiff's  possession 
or  right  of  possession.  Cummings  & 
Co.  v.  Masterson,  42  Tex.  Civ.  App. 
549,   93   S.   W.   500. 

In  trespass  guare  clausum  fregit  pleas 
of  not  guilty  and  liberum  tenementum 
put  in  issue  plaintiff's  possession  and 
the  trespass.  Whitney  v.  Bachus,  149 
Pa.   29,  24  Atl.  51. 

See  also  title   "Trespass." 

90.  Ala. — American  Oak  Extract  Co. 
v.  Rvan,  112  Ala.  337,  20  So.  644.  111. 
Godfrey  r.  Wingert,  110  111.  App.  563. 
Me. — Swift  River,  etc.  Improvement 
Co.  v.  Brown,  77  Me.  40.  Mich. — Raw- 
son  v.  Finlay,  27  Mich.  268.  Tex. 
Altgelt    r.    Emilienburg,    64    Tex.    150. 

"The  general  issue  is  a  denial  of 
the  whole  substance  of  the  declaration 
and  puts  upon  the  plaintiff  the  neces- 
sity of  establishing  all  the  essential 
allegations  in  the  narr."  Keedy  v. 
Long,   71   Md.   385,  18  Atl.  704. 

91.  Munson  f.  Mallory,  36  Conn. 
165. 

Any  evidence  which  goes  to  contro- 
vert the  facts  which  plaintiff  is  bound 
to  establish  in  order  to  sustain  his 
cause  of  action.  Willis  &  Bro.  v.  Hud- 
son, 63  Tex.  678;  South  Texas  Tel. 
Co.  v.  Huntington  (Tex.  Civ.  App.), 
121  S.  W.  242. 

It  is  sufficient  to  admit  any  evidence 
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the  plaintiff  never  had  a  cause  of  action,92  or  that  the  defendant  never 
did  the  acts  complained  of.93 

The  pica  docs  not  put  in  issue  any  fact  the  burden  of  proving 
which  is  upon  the  defendant,94  or  matters  which  have  arisen  since 
suit  brought.95 

As  a  general  rule  every  matter  of  defense  which  admits  that  plaintiff 


tending  to  contradict  the  testimony  of 
the  plaintiff  in  support  of  the  material 
allegations  of  the  petition.  Schwartz  v. 
Eoberts,  46  Tex.  Civ.  App.  458,  102 
S.   W.   924. 

A  defense  which  is  "confined  to  a 
refutation  of  the  facts  stated  in  the 
declaration  and  necessary  to  be  proved 
in  order  to  enable  plaintiff  to  recover." 
Child  v.  Detroit  Mfg.  Co.,  72  Mich.  623, 
40  N.  W.  916. 

May  introduce  any  rebutting  or  ex- 
planatory evidence,  such  as  a  settle- 
ment or  admissions  by  plaintiff  adverse 
to  his  right  to  recover  in  whole  or  in 
part.     Tisdale  V.  Mitchell,   12   Tex.   68. 

The  defense  is  limited  to  evidence  in 
disproof  of  the  material  allegations  of 
the  declaration.  American  Oak  Extract 
Co.  v.  Ryan,  112  Ala.  337,  20  So.   644. 

Where  defendant  pleads  the  general 
issue,  he  gives  no  evidence  in  support 
of  it,  but  is  confined  to  evidence  tend- 
ing to  repel  that  which  may  have  been 
given  bv  the  plaintiff.  Daniel  V.  Wil- 
ver,   24  "Pa.    516. 

In  trespass  to  try  title,  where  defend- 
ant 's  pleading  is  simply  not  guilty,  the 
appropriate  judgment  in  his  favor  is 
that  plaintiff  take  nothing  by  his  suit, 
and  in  such  case  it  is  improper _  to 
award  defendant  a  writ  of  possession. 
McKee  v.  West  (Tex.  Civ.  App.),  118 
S.   W.    1135. 

See  also  the  title  "Trespass." 

In  ejectment,  all  matters  of  legal  de- 
fense except  special  denials  of  posses- 
sion and  denials  of  adverse  claim  under 
the  statute  may  be  given  in  evidence 
under  the  plea  of  not  guilty.  McKin- 
non  v.  Johnson,  57  Fla.  120,  4S  So.  910; 
Coffe   V.    Groover,   20   Fla.    64. 

See  also  the  title  "Ejectment." 

92.  DeL — Phleger  v.  Ivins,  5  Har. 
118.  Md  —  Seff  v.  Brotman.  108  Md. 
278,  70  Atl.  106.  Tex.— South  Tex. 
Tel.  Co.  v.  Huntington  (Tex.  Civ.  App.), 
121  S.  W.  242.  Vt. — Comstock's  Admr. 
v.  Jacobs,  84  Vt.  277,  78  Atl.  1017; 
Blaisdell  v.  Davis,  72  Vt.  295,  48  Atl. 
14. 

"If   the    defense    consists    of    special 


matter  arising  subsequent  to  the  original 
cause  of  action,  it  must  be  pleaded 
specially;  but  if  it  evinces  that  there 
never  was  any  right  of  action,  it  may 
be  proved  under  the  general  issue." 
Robbins  r.  Harvey,  5  Conn.  335,  346. 

93.  Waldo  v.  Waldo,  52  Mich.  94, 
17   N.  W.   710. 

That  a  third  person  committed  the 
wrong  complained  of.  Mayor,  etc.  of 
Hagerstown  r.  Klotz,  93  Md.  437,  49 
Atl.    836. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  to  lands  from 
flooding,  that  the  embankment  causing 
the  damage  had  been  constructed  by  de- 
fendant's lessee.  Ackerman  V.  Cincin- 
nati, S.  &  M.  R.  Co.,  143  Mich.  5S,  106 
N.    W.   558. 

In  an  action  against  a  railroad  for 
killing  stock,  that  it  was  killed  on  the 
road  of  another  company  and  by  the 
latter 's  servants.  Richmond  &  D.  R. 
Co.   v.  Buice,  88  Ga.  180,  14  S.  E.  205. 

The  plea  of  not  guilty  is  sustained 
by  proof  that  the  damage  complained 
of  is  due  to  some  other  cause  than  the 
defendant's  act  or  omission.  Siegfried 
v.  South  Bethlehem  Borough,  27  Pa. 
Super.  456. 

94.  City  of  Montgomery  v.  Wyche, 
169  Ala.  181,  53  So.  786;  Scarborough 
V.  Blackman,  108  Ala.   656,  18  So.   735. 

"Any  fact  the  burden  of  proving 
which  primarily  is  not  upon  the  plaint- 
iff." Louisville  &  N.  R.  Co.  v.  Tram- 
mell,  93  Ala.  350.  9  So.  870. 

95.  Klair  v.  Philadelphia,  B.  &  W. 
R.  Co.  (Del.),  78  Atl.  1085;  Phleger  v. 
Ivins,   5   Har.    (Del.)    118. 

"The  general  issue  goes  only  to  the 
merits  of  the  plaintiff's  claim  at_  the 
time  the  action  was  commenced;  it  is 
but  a  formal  denial  of  the  truth  of  the 
declaration,  as  made  at  the  time_  the 
suit  was  brought;  and  is  not,  either 
in  substance,  or  in  form,  a  denial  of 
any  subsequent  matter,  which  may  go 
to  defeat  the  plaintiff's  right  to  re- 
cover, at  the  time  of  pleading,  or  of 
the  trial."  Canfield  v.  School  Dist., 
19    Conn.    529. 
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has  a  prima  facie  case  must  be  specially  pleaded.96  Hence,  under  the 
general  issue,  defendant  cannot  show  matter  in  avoidance  of  the 
allegations  of  the  declaration,97  or  in  discharge  of  an  obligation  at 
one  time  complete  and  capable  of  being  enforced,98  or  in  excuse,99  or 
justification1  of  his  alleged  wrongful  acts.  It  has,  however,  been 
held  that,  in  an  action  of  trover,  he  may  show  that  his  appropriation 
of  the  property  which  he  is  alleged  to  have  converted  was  rightful.2 


96.  Womack   v.  Bird,  51  Ala.  504. 

97.  U.  S. — Chapman  v.  Smith,  16 
How.  114,  14  L.  ed.  868.  Ala.— Bir- 
mingham Waterworks  Co.  r.  Vintner, 
164  Ala.  490,  51  So.  356;  Thornton  v. 
Dwight  Mfg.  Co.,  120  Ala.  653,  25  So. 
22.  Ga.— Southern  B.  Co.  v.  Atlanta 
Sand  &  Supply  Co.,  8  Ga.  App.  315,  68 
S.  E.  1078.  Tex.— Gulf,  H.  &  S.  A. 
E.  Co.  v.  Henry,  65  Tex.  685. 

"Matter  which  is  equally  available 
for  defense,  whether  the  allegations  of 
the  petition  be  true  or  not."  Southern 
E.  Co.  v.  Atlanta  Sand  &  Supply  Co., 
8  Ga.  App.  315,  68  S.  E.  1078. 

In  an  action  of  debt  on  a  specialty 
everything  in  avoidance  or  discharge 
of  the  specialty  must  be  specially 
pleaded.  Hence  in  scire  facias  sur 
mortgage,  the  plea  of  nil  debet  is  in- 
sufficient. Malsberger  v.  Parsons  (Del.). 
75   Atl.  698. 

98.  Klair  v.  Philadelphia,  B.  &  W. 
E.  Co.   (Del.),   78  Atl.  10S5. 

"In  an  action  of  debt  on  a  bond, 
or  a  scire  facias  on  a  recognizance, 
everything  in  avoidance  or  discharge 
of  the  bond  or  recognizance  must  be 
specially  pleaded."  Heirs,  etc.,  of 
Eeading  v.  State,  1  Har.   (Del.)    190. 

99.  Birmingham  Waterworks  Co.  v. 
Vintner,  164  Ala.  490.  51  So.  356; 
Thornton  v.  Dwight  Mfg.  Co.,  120  Ala. 
653,  25  So.  22;  Womack  v.  Bird,  51  Ala. 
504. 

In  Trespass.— Mich.— Waldo  v.  Waldo, 
52  Mich.  94,  17  N.  W.  710.  Tenn. 
Plowman  v.  Foster,  6  Coldw.  52.  W. 
Va. — Eidgeley  v.  Town  of  West  Fair- 
mont, 46  W.  Va.  445,  33  S.  E.  235. 

Where  the  act  complained  of  is 
prima  facie  a  trespass.  Fairbanks  v. 
Stowe,  83   Vt.  155,  74  Atl.  1006. 

See  also  the  title  "Trespass." 

1.  Birmingham  Waterworks  Co.  v. 
Vintner,  164  Ala.  490,  51  So.  356; 
Thornton  v.  Dwight  Mfg.  Co.,  120  Ala. 
653,  25  So.  22;  Eatteree  V.  Chapman. 
79  Ga.  574,  4  S.  E.  6S4;  Kerwich  v. 
Steelman,  44  Ga.   197;   Southern  E.  Co. 


V.    Atlanta    Sand   &    Supply   Co.,    8   Ga. 
App.  315,  68  S.  E.  1078. 

That  the  act  complained  of  was  done 
in  obedience  to  a  writ  from  a  court 
of  competent  jurisdiction.  Womack  v. 
Bird,   51   Ala.   504. 

In  libel,  the  truth  of  the  defamatory 
matter,  either  in  bar  or  in  mitigation 
of  damages.  Sheahan  v.  Collins,  20  111. 
325;  Continental  Xat.  Bank  v.  Bowdre 
Bros.,  92  Tenn.  723,  23  S.  W.  131; 
Hackett  V.  Brown,  2  Heisk.  (Tenn.) 
264. 

This  is  equally  true  where  the  lan- 
guage is  only  actionable  on  averment 
and  proof  of  special  damages.  Con- 
tinental Xat.  Bank  v.  Bowdre  Bros.,  92 
Tenn.   723,  23   S.  W.  131. 

See  also  the  title  "Libel  and  Slan- 
der." 

In  Trespass. — Mich. — Waldo  v.  Waldo. 
52  Mich.  94,  17  X.  W.  710.  S.  C— Hen- 
derson v.  Bennett,  58  S.  C.  30,  36  S.  E. 
2.  Tenn. — Plowman  v.  Foster,  6  Coldw. 
52.  W.  Va.— Eidgeley  v.  Town  of  West 
Fairmont,  46  W.  Va.  445,  33  S.  E. 
235. 

Where  the  act  complained  of  is 
prima  facie  a  trespass.  Fairbanks  v. 
Stowe,  83  Vt.  155,  74  Atl.  1006. 

In  trespass  for  breaking  and  enter- 
ing a  store  and  carrying  away  goods, 
justification  that  the  goods  were  taken 
under  an  attachment  against  a  third 
person.  Eosenbury  v.  Angell,  6  Mich. 
508. 

See  also  the  title  "Trespass." 

License  in  trespass.  Waldo  v.  Waldo, 
52  Mich.  94,  17  X.  W.  710;  Hill  v. 
Morey,   26   Vt.   178. 

2.  "A  conversion  is  necessarily 
wrongful  and  cannot  be  justified. 
Where  the  appropriation  is  rightful 
there  is  no  conversion;  therefore  a  plea 
showing  that  fact  directly  contravenes 
the  complaint,  and  is  not  in  confession 
and  avoidance  or  in  justification." 
Barrett  v.  City  of  Mobile.'  129  Ala.  179, 
30  So.   36. 

In  an  action  for  the  conversion  of  a 
mule   he   may   show   that    it   was   killed 
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It  does  not  put  in  issue  matters  of  inducement,3  such  as  the  owner- 
ship and  operation  of  the  instrumentalities  which  caused  the  injury- 
complained  of.4  By  pleading  the  general  issue  all  dilatory  defenses 
are  waived.5 

In  actions  of  debt  on  a  simple  contract,6  in  assumpsit,7  and  in  tres- 


pursuant  to  a  reasonable  police  regula- 
tion in  promotion  of  the  public  health. 
Barrett  v.  City  of  Mobile,  129  Ala.  179, 
30  So.  36. 

3.  Atlantic  C.  L.  E.  Co.  v.  Coach- 
man, 59  Fla.  130,  52  So.  377;  Chicago 
Union  Tr.  Co.  v.  Jerka,  227  111.  95,  81 
N.  E.  7,  affirming,  126  111.  App.  365; 
Smaoska  V.  Chicago  City  E.  Co.,  150 
111.  App.  599;  Morris  v.  Williams,  143 
111.  App.  140. 

Under  the  rules  of  court  a  plea  of 
not  guilty  operates  only  "as  a  denial 
of  the  breach  of  duty,  or  wrongful  act 
alleged  to  have  been  committed  by  the 
defendant,  and  not  of  the  facts  stated 
in  the  inducement."  Somerset  &  C.  E. 
Co.  17.  Galbraith,  109  Pa.  32. 

4.  Brunhild  v.  Chicago  Union  Trac- 
tion Co.,  239  111.  621,  88  N.  E.  199, 
affirming  144  111.  App.  198;  Chicago 
Union  Traction  Co.  V.  Jerka,  227  111. 
95,  81  N.  E.  7,  affirming  126  111.  App. 
365;  Pennsylvania  Co.  v.  Chapman,  220 
111.  428,  77  N.  E.  248;  Illinois  Life 
Assn.  v.  Wells,  200  111.  445,  65  N.  E. 
1072;  McNulta  v.  Lockridge,  137  111. 
270,  27  N.  E.  452;  Presley  V.  Kinlock- 
Bloomington  Tel.  Co.,  158  111.  App.  220; 
Carr  v.  U.  S.  Silica  Co.,  153  111.  App. 
511;  Smaoska  v.  Chicago  City  E.  Co., 
150  111.  App.  599;  Barnes  v.  Danville 
St.  E.  &  L.  Co.,  143  111.  App.  259; 
Powers  V.  Chicago,  B.  &  Q.  E.  Co.,  142 
111.  App.  515. 

Ownership  and  control  of  the  build- 
ing in  which  defendant  was  injured. 
Morris  v.   Williams,   143   111.   App.   140. 

In  an  action  against  a  city  for  per- 
sonal injuries  it  does  not  admit  that 
the  place  where  the  accident  happened 
was  a  public  street.  Campion  v.  City 
of  Decatur,  151  111.  App.  161. 

In  an  action  for  wrongful  death  al- 
leged to  have  resulted  from  the  neg- 
ligence of  defendant's  servant  in  driv- 
ing a  team  the  general  issue  puts  in 
issue  averments  that  defendant  fur- 
nished the  carriage  and  undertook  to 
furnish  and  operate  the  same.  Smith 
v.   Devlin,  127  111.  App.   492. 

5.  All  matters  merely  in  suspension 
or  abatement   of  the  action,   such   as  a 
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failure  to  perform  conditions  precedent 
in  an  action  on  an  insurance  policy. 
Concordia  Fire  Ins.  Co.  v.  Bowen,  121 
111.  App.  35. 

In  an  action  on  a  note  made  by  de- 
fendants when  sole,  in  which  the  dec- 
laration alleges  their  intermarriage 
since  the  date  of  the  note,  that  such 
marriage  is  invalid.  Coombs  v.  Wil- 
liams, 15  Mass.  243. 

6.  Klair  v.  Philadelphia,  B.  &  W. 
E.  Co.   (Del.),  78  Atl.  1085. 

7.  Phelger  v.  Ivins,  5  Har.  (Del.) 
118. 

Defendant  may  introduce  every  mat- 
ter of  defense  tending  to  show  that 
it  does  not  owe  plaintiff  what  the  lat- 
ter claims.  National  Time  Eecorder 
Co.  v.  Iowa  Mantel  Mfg.  Co.,  108  111. 
App.  95. 

All  defenses  are  available  thereun- 
der which  show  that  plaintiff  is  not 
entitled  to  recover.  Citizens'  Mut. 
Fire  Ins.  Co.  v.  Conowingo  Bridge  Co., 
113  Md.  430,  77  Atl.  378. 

It  opens  up  all  defenses  except  the 
statute  of  limitations  and  set-off.  Kolt- 
onski  v.  Electric  Goods  Mfg.  Co.  (C. 
C.  A.),  182  Fed.  208. 

It  only  puts  in  issue  the  allegation 
of  the  promise.  Comstock's  Admr.  v. 
Jacobs,  84  Vt.  277,  78  Atl.  1017. 

"By  the  plea  of  non  assumpsit  the 
defendant  puts  the  plaintiff  on  prov- 
ing his  whole  case,  and  entitles  him- 
self to  give  in  evidence  anything 
which  shows  that  at  the  time  the  ac- 
tion was  commenced  the  plaintiff  had 
no  right  to  recover. ' '  Heck  v.  Shener,  • 
4  Serg.  &  E.  (Pa.)  249  (quoted  with  ap- 
proval in  Walls  V.  Walls,  170  Pa.  48, 
32  Atl.  649) ;  Scott  v.  Kittanning  Coal 
Co.,    89  Pa.   231. 

"In  an  action  of  debt  on  simple 
contract,  in  actions  of  assumpsit,  and 
in  actions  of  trespass  on  the  case,  the 
general  issue  puts  the  whole  declara- 
tion in  issue,  and  under  the  general 
issue  almost  anything  may  be  given 
in  evidence  which  shows  that  the 
plaintiff  never  had  a  cause  of  action, 
and  almost  everything  which  shows  at 
the  time  of  the  commencement  of  the 
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pass  on  the  case,8  the  general  issue  puts  in  issue  the  whole  declaration, 
and  under  it  the  defendant  may  give  in  evidence  anything  tending 
to  show  that  plaintiff  never  had  a  cause  of  action,  and,  with  few 
exceptions,  anything  tending  to  show  that  he  had  none  when  the  action 
was  commenced. 

Matters  in  diminution9  or  recoupment10  of  damages  may  ordinarily 
be  shown  under  the  general  issue,  but  a  set-off  must  be  specially 
pleaded.11 

The  general  issue  admits  plaintiff's  title  in  replevin,12  and  defend- 
ant's possession,  in  an  action  of  ejectment.13 


suit  lie  had  no  cause  of  action."  Klair 
v.  Philadelphia,  B.  &  W.  R.  Co.  (Del.), 
78  Atl.  1085.  See  also  Hevis,  etc.,  of 
Reading  v.  State,  1  Har.   (Del.)    190. 

The  statute  does  not  change  the 
scope  of  the  plea  of  non  assumpsit,  and 
whatever  might  have  previously  been 
offered  in  evidence  under  it  may  still 
be.  Harold  v.  People's  Mut.  Ace.  Ins. 
Assn.,  12  Pa.  Co.  Ct.  454. 

In  assumpsit  on  an  open  account  by  a 
factor  against  his  principal,  misconduct 
by  the  plaintiff  in  the  performance  of 
his  duty  as  factor  may  be  shown. 
George  'Campbell  Co.  v.  Angus,  91  Va. 
438,  22   S.   E.   167. 

Evidence  tending  to  show  the  as- 
sent of  plaintiff  to  the  abandonment 
and  repudiation  of  the  contract  in  suit 
by  defendant  is  admissible.  McKenna 
v,  McKenna,  118  111.  App.  240. 

In  assumpsit  upon  a  foreign  judg- 
ment, it  puts  in  issue  both  the  validity 
of  the  judgment  and  of  the  debt. 
Tourignv  V.  Houie,  88  Me.  406,  34 
Atl.  158;  Bissell  v.  Briggs,  9  Mass.  462; 
Buttrick  v.  Allen.  8  Mass.  273. 
See  also  the  title  "Assumpsit." 
8.  Klair  v.  Philadelphia,  B.  &  W. 
R.   Co.    (Del.),   78   Atl.    1085. 

Defendant  may  give  in  evidence  any 
matter  which  operates  in  discharge  of 
the  cause  of  action,  and  is  not  bound 
to  plead  his  defenses  specially.  Plow- 
man v.  Foster,  6  Coldw.  (Tenn.)  52; 
Ridgeley  V.  Town  of  West  Fairmont, 
46  W.  Va.  445,  33  S.  E.  235. 

"In  actions  on  the  case  ex  delicto, 
the  defendant  may  prove  under  the 
plea  of  not  guilty,  almost  every  spe- 
cial matter  of  defence  which  conduces 
to  show,  that  at  the  time  of  pleading, 
he  is  not  liable  to  the  plaintiff's  de- 
mand, e.  g.,  a  license  or  any  other  jus- 
tification, a  former  recovery,  release, 
accord  and  satisfaction."  Collins  v. 
Bilderback,  5  Har.   (Del.)   133. 


In  actions  ex  delicto  "all  evidence 
tending  to  show  that  there  is  no  cause 
of  action  may  be  given  under  the  gen- 
eral issue;  and  this  rule  includes  a  re- 
lease." Mattoon  Gas  Light  &  Coke 
Co.  v.  Dolan,  105  111.  App.  1. 

See  also  the  title  "Trespass." 

9.  At  common  law,  in  assumpsit. 
Columbia  Ace.  Assn.  v.  Rockey,  93  Va. 
678,  25  S.  E.  1009. 

10.  In  assumpsit.  Columbia  Ace. 
Assn.  v.  Rockey,  93  Va.  678,  25  S.  E. 
1009. 

Damages  may  be  recouped  only  to 
the  extent  of  the  plaintiff's  demand. 
Register  Gazette  Co.  V.  Larash,  109 
111.   App.   236. 

See  also  the  title  "Set-off  and  Coun- 
terclaim. ' ' 

11.  Scarborough  t\  Blackman,  108 
Ala.  656,  18  So.  735;  Klair  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (Del.),  78  Atl. 
1085. 

See  the  title  "Set-off  and  Counter- 
claim. ' ' 

12.  Pope  v.  Jackson,  65  Me.  162. 
See  also  the  title   "Replevin." 

13.  In  an  action  in  the  nature  of 
ejectment.     Ala.   Code,   1907,   §3842. 

Nul  Disseizin. — Wyman  v.  Richard- 
son, 62  Me.  293. 

Admits  a  possession  or  claim  of  title 
which  would  exclude  or  oust  the  plaint- 
iff. Belmar  v.  Barnett,  77  N.  J.  L. 
559,  72  Atl.  77;  French  v.  Robb,  6? 
N.   J.  L.   260,   51   Atl.   509. 

In  ejectment  the  naked  plea  of  the 
general  issue  admits  the  tenant  to  be 
in  possession  of  the  premises  described 
in  the  declaration.  Under  it  "the 
tenant  may  rest  upon  his  possession 
until  the  plaintiff  has  shown  some  right 
to  disturb  it,  and  may  put  in  such 
evidence  to  rebut  the  proofs  adduced 
by  the  plaintiff  as  is  found  admissible 
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Parties.  —  In  actions  on  contract,  misjoinder14  or  nonjoinder15  of 
parties  plaintiff  may  be  shown  under  the  general  issue,  but  not  non- 
joinder of  defendants.16 

In  tort  actions  a  nonjoinder  of  plaintiffs  is  not  available,  except 
to  lessen  the  plaintiff's  damages.17  Such  a  plea  admits  joint  liability 
on  the  part  of  several  defendants  sued  jointly  for  a  tort,  if  the  sep- 
arate negligence  and  injury  charged  are  proved.18 

The  general  issue  does  not  put  in  issue,  and  hence  admits  for  the 
purposes  of  the  action,  the  capacity  of  the  plaintiff  to  sue,19  and  the 


under   the   specifications   he  has  filed." 
Chaplin  v.  Barker,  53  Me.  275. 
See  also  the  title  "Ejectment." 

14.  That  there  are  too  many  parties 
plaintiff.  Siegel,  Cooper  &  Co.  v. 
Schueck,  167  111.  522,  47  N.  E.  855; 
Snell   v.  Be  Land,   43  111.   323. 

15.  Lasher  v.  Colton,  225  111.  234, 
80  N.  E.  122;  Siegel,  Cooper  &  Co.  v. 
Schueck,  167  111.  522,  47  N.  E.  855; 
Snell   v.  Be  Land,   43   111.   323. 

16.  Even  though  the  joint  liability 
is  not  claimed  to  cover  all  the  items 
of  the  plaintiff's  demand.  Wilson  V. 
Wilson,  125  111.  App.   385. 

17.  Johnson  V.  Richardson,  17  111. 
302;  Masonic  Temple  Safety  Dep.  Co. 
1\   Langfelt,   117   111.   App.   652. 

18.  It  admits  the  adequacy  of  the 
complaint  "as  a  charge  of  joint  tort 
against  them,  confessing,  in  other 
words,  that  if  the  separate  negligence 
and  the  injury  charged  were  proved 
they  were  jointly  answerable  in  dam- 
ages." Southern  Hardware  &  Supply 
Co.  v.  Block  Bros.,  163  Ala.  81,  50  So. 
1036;  Richmond  &  D.  R.  Co.  V.  Green- 
wood, 99  Ala.  501,  14  So.  495. 

19.  McNulta  v.  Lockridge,  137  111. 
270,  27  N.  E.  452. 

The  right  in  which  he  sues.  Taylor 
V.  Peoria  &  E.  R.  Co.,  156  111.  App. 
151. 

Is  a  waiver  of  any  objection  to  the 
plaintiff's  right  to  appear  and  prose- 
cute the  suit  upon  the  cause  of  action 
set  forth  in  the  declaration.  Holdridge 
V.   Holdridge 's   Estate,    53   Vt.    546. 

His  Right  To  Sue  in  a  Representative 
Capacity. — Espalla  v.  Richard,  94  Ala. 
159,  10  So.  137;  Clarke  v.  Clarke's 
Admr.,  51  Ala.  498;  Tate  v.  Cleveland, 
C,  C.  &  St.  L.  R.  Co.,  147  111.  App. 
155;  Lutcher  &  Moore  Lumber  Co.  v. 
Eells.  108  Til.  App.  156;  Harte  r. 
Eraser,  104  Til.  App.  201;  Campbell  v. 
Millar,  84  111.   App.  208. 

The    right    of    an    administrator     to 
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maintain  the  action  and  the  regularity 
of  his  appointment.  111. — Balsewicz  v. 
Chicago,  B.  &  Q.  R.  Co.,  240  111.  238, 
88  N.  E.  734.  Me. — Brown  v.  Nourse, 
55  Me.  230.  Tenn. — McMillan  Marble 
Co.  v.  Black,  89  Tenn.  118,  14  S.  W. 
479;  Cheek  i\  Wheatly,  11  Humph. 
(Tenn.)    556. 

He  cannot,  in  such  a  plea,  reserve 
the  right  to  avail  himself  of  the  de- 
fense that  plaintiff  is  not  administra- 
tor.    Clark  v.  Pishon,  31  Me.  503. 

The  right  of  the  administratrix  to 
maintain  the  action  can  only  be  put 
in  issue  by  a  plea  of  ne  unques  admin- 
istrator. Louisville  &  N.  R.  Co.  v. 
Trammell,   93   Ala.   350,  9   So.   870. 

Marriage. — In  an  action  by  husband 
and  wife,  the  general  issue  admits  the 
marriage.  Strickland  v.  Burns,  14 
Ala.   511. 

Plaintiff's  capacity  as  treasurer  of  a 
municipal  corporation.  Abbott  v.  Chase, 
75  Me.  83. 

Corporate  Capacity. — The  existence 
of  plaintiffs  as  a  corporation.  Litch- 
field Bank  v.  Church,  29  Conn.  137; 
Brown  &  Bros.  r.  Illins,  27  Conn.  84. 

Foreign  corporation.  Phenix  Bank  v. 
Curtis,  14  Conn.  437. 

Plaintiff's  corporate  existence  and 
power  to  sue.  Swift  River,  etc., 
Improv.  Co.  v.  Brown,  77  Me.  40;  Ti- 
conic  Bank  v.  Baglev,  68  Me.  249; 
Penobscot  R.  Co.  v.  Mayo,  60  Me.  306; 
Inhabitants  of  Orono  V.  Wedgewood, 
44  Me.  49;  Penobscot  &  K.  R.  Co.  V. 
Dunn,  39  Me.  587. 

It  does  not  admit  that  plaintiff  cor- 
poration has  performed  its  part  of  a 
condition,  by  which  a  conditional  con- 
tract made  with  it  has  become  bind- 
ing. Oldtown  &  L.  R.  Co.  v.  Veazie,  39 
Me.  571. 

It  does  not  admit  the  power  of  a 
foreign  corporation  plaintiff  to  make 
the  contract  sued  on.  Phenix  Bank  v. 
Curtis,  14  Conn.  437. 
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character  in  which  the  defendant  is  sued.20 

Release  may  be  shown  under  the  general  issue  in  assumpsit21  and 
in  actions  on  the  case.22 

Payment. —  In  some  jurisdictions  payment  may  be  shown,23  while 
in  others  a  contrary  rule  prevails,24  except  where  it  goes  to  plaintiff's 
right  of  action.25 

Contributory  negligence  may  be  shown  under  the  general  issue  in  some 
jurisdictions,26   while    in   others    both    contributory   negligence27    and 


That  Plaintiffs  Are  Trustees. — Elm 
City  Club  V.  Howes,  92  Me.  211,  42 
Atl.  392. 

Partnership. — It  admits  the  existence 
of  a  partnership  of  the  name  alleged. 
Norcross  p.  Clark,  15  Me.  80. 

Waives  the  objection  that  the  action 
is  brought  in  the  firm  name  of  the 
plaintiffs  without  naming  the  individ- 
ual partners.  West  Chicago  Park 
Comrs.  v.  Schillinger,  117  111.  App.  525. 

Under  it  defendant  cannot  contend 
that  plaintiff  is  not  entitled  to  sue  as 
surviving  partner  because  he  has  not 
given  the  statutory  bond.  Page  v.  Mc- 
Glinch.  63  Me.  472;  Strang  V.  Hirst, 
61  Me.  9. 

It  does  not  admit  that  plaintiffs  were 
the  persons  composing  the  firm  at  the 
time  when  the  contract  in  suit  was 
made.     Norcross  v.  Clark,  15  Me.  80. 

Non  cepit  in  replevin  admits  the 
capacity  of  all  the  plaintiffs.  Under  it 
defendant  cannot  contend  that  some  of 
them  cannot  maintain  the  action  as 
surviving  partners  because  they  have 
not  given  the  statutory  bond.  Pope  V. 
Jackson,   65   Me.   162. 

20.  Winn  v.  Cleveland,  C,  C.  &  St. 
L.  E.  Co.,  239  111.  132,  87  N.  E.  954, 
affirming  143  111.  App.  71;  Chicago 
Union  Traction  Co.  v.  Jerka,  227  111. 
95,  81  N.  E.  7,  affirming  126  111.  App. 
365;  Pennsvlvania  Co.  v.  Chapman,  220 
111.  428,  77  N.  E.  248;  Illinois  Life 
Assn.  v.  Wells,  200  111.  445,  65  N.  E. 
1072;  McNulta  v.  Lockridge,  137  111. 
270,  27  N.  E.  452. 

Representative  Character. — Espalla  v. 
Richard,  94  Ala.  159,  10  So.  137. 

The  capacity  of  defendant  to  be  sued 
as  executor.  Stewart  v.  Smith,  98  Me. 
104,  56  Atl.  401. 

Partnership. — That  defendants  were 
partners  as  alleged.  Morris  v.  Williams, 
143   111.   App.   140. 

The  relationship  of  lessor  and  lessee, 
in  an  action  against  a  railway  com- 
pany  based    on    the    alleged    negligence 


of   its   lessee.     Taylor    v.   Peoria   &   E. 
R.  Co.,  156  111.  App.  151. 

It  does  not  admit  the  existence  of 
the  relationship  of  master  and  servant 
between  the  parties.  Carr  v.  U.  8. 
Silica  Co.,  153  111.  App.  011. 

21.  Coulter  v.  Travelers'  Protective 
Assn.,    144   111.   App.   255. 

22.  Chicago,  W.  &  V.  Coal  Co.  v. 
Peterson,  45  111.  App.  507;  Johnson  v. 
Philadelphia  &  R.  R.  R,,  163  Pa.  127, 
29  Atl.   854. 

23.  Kassing  v.  International  Bank, 
74  111.  16;  Coulter  v.  Travelers'  Pro- 
tective Assn.,   144   111.  App.  255. 

Payment,  in  an  action  of  assumpsit 
at  common  law.  Rand  V.  Wright,  129 
Mass.   50. 

Evidence  tending  to  raise  the  pre- 
sumption of  payment,  in  an  action  on 
a  note.  Walls"  v.  Walls,  170  Pa.  48, 
32  Atl.   649. 

24.  Scarborough  v.  Blackman,  108 
Ala.  656,  18  So.  735;  Klair  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (Del.),  78  Atl. 
1085. 

25.  In  detinue  by  a  mortgagee  to 
recover  mortgaged  chattels,  payment  of 
the  mortgage  debt  may  be  shown  un- 
der the  general  issue,  since  it  would 
divest  the  legal  title  of  the  mortgagee, 
and  hence  goes  to  the  right  of  action. 
Pinckard  &  Lay  V.  Bramlett,  165  Ala. 
327,  51  So.  557. 

26.  Siegfried  V.  South  Bethlehem 
Borough,   27  Pa.   Super.  456. 

That  plaintiff's  own  act  or  negligence 
caused  the  damage,  since,  under  such 
circumstances,  the  defendant  is  not 
guilty.  Seaboard  Air  Line  R.  V.  Rentz, 
60  Fla.  449,  54  So.   20. 

See  the  title  "Negligence." 

27.  City  of  Montgomery  v.  Wyche, 
169  Ala.  1S1,  53  So.  786;  Mobile  Elec. 
Co.  v.  Sanges,  169  Ala.  341,  53  So.  176; 
Yazoo  &  M.  V.  R.  Co.  v.  Humphrev.  83 
Miss.  721,  36  So.  154;  City  of  Vicks- 
burg  r.  McLain,  67  Miss.  4,  6  So.   774. 

It   is   available   to   defendant    though 
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assumption  of  risk28  are  required  to  be  specially  pleaded. 

The  jurisdiction  of  the  federal  courts  cannot  be  challenged  under  the 
general  issue.29 

Warjt  or  failure  of  consideration  may  ordinarily  be  shown,30  except  in 
actions  on  instruments  which  import  a  consideration*31  and  even  in 
the  latter  case  where  the  declaration  contains  the  common  counts.32 

Non  Assumpsit.  —  The  nature  and  effect  of  this  plea  is  fully  treated 
in  a  separate  title.33 

Non  Est  Factum.34 —  In  an  action  of  debt  on  a  specialty,  a  plea  of 
non  est  factum  is  essential  to  put  in  issue  the  execution  of  the  instru- 
ment sued  on.35  Such  a  plea  simply  denies  the  execution  of  the 
instrument  which  is  the  foundation  of  the  action.36    A  pl'ea  admitting 


not  pleaded  where  it  is  shown  by 
plaintiff's  own  evidence.  McMurtry  r. 
Louisville,  N.  O.  &  T.  K.  Co.,  67  Miss. 
601,  7  So.  401. 

See  also  the  title   "Negligence." 

28.  Mobile  Elec.  Co.  v.  Sanges,  169 
Ala.  341,  53  So.  176. 

See  the  title  "Negligence." 

29.  Hill  v.  Walker,  1G7  Fed.  241,  92 
C.  C.  A.  633. 

See  the  title   "Federal  Courts." 

30.  In  assumpsit.  Olark  v.  Holway, 
101  Me.  391,  64  Atl.  642;  Limerick 
Bank  v.  Adams,  70  Vt.  132,  40  Atl. 
166. 

At  common  law.  Columbia  Ace.  Assn. 
V.  Kockey,   93   Va.   678,   25   S.   E.   1009. 

31.  In  an  action  on  a  promissory 
note.  Sheldon  V.  Lewis,  97  111.  640; 
Schroer  v.  Wessell,  89  111.  113;  Colum- 
bia Heating  Co.  V.  O'Halloran,  144  111. 
App.  74;  Dickinson  V.  Citizens  Nat. 
Bank,   70  111.  App.  405. 

32.  Want  of  consideration  may  be 
shown  where  the  note  is  introduced 
under  the  common  counts  (Clarke  v. 
Newton,  235  111.  530,  85  N.  E.  747), 
or  where  the  declaration  contains  only 
the  common  counts  (Wilson  v.  King, 
83  111.  232,  or  both  the  common  counts 
and  a  special  count  on  the  note  (Smith 
v.  Western  Trust  &  Guaranty  Co.,  150 
111.   App.   5S7). 

33.  See  the  title  "Assumpsit."  See 
also  preceding  notes. 

34.  See  also  the  title  "Bonds." 

35.  Jewell  v.  Walker,  109  Ga.  241, 
34  S.  E.  337. 

Where  there  is  no  plea  of  non  est 
factum,  the  execution  of  the  note  and 
mortgage  in  suit  is  not  in  issue.  Walker 
v.  Tomlinson,  44  Tex.  Civ.  App.  446,  98 
S.  W.  906. 

Defendant    cannot    prove     that     the 
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note  in  suit  was  signed  by  another 
person  having  the  same  name,  as  him- 
self in  the  absence  of  such  a  plea. 
Matthews  r.  Edwin  Bates  &  Co.,  93 
Ga.  319,  20  S.  E.  320. 

The  execution  of  an  insurance  policy 
under  seal  is  properly  denied  by  a 
plea  of  non  est  factum.  Tillis  v.  Liver- 
pool, L.  &  G.  Ins.  Co.,  46  Fla.  268,  35 
So.  171. 

"Non  est  factum  was  the  general 
issue  at  common  law  in  actions  on 
bonds,  and  its  office  was  to  put  in  is- 
sue the  execution  of  the  deed  sued 
on."  Evans  v.  Southern  Turnpike  Co., 
18  Ind.  101. 

36.  McCormick  v.  Higgins,  37  Ind. 
App.  107,  76  N.  E.  775. 

"The  plea  of  non  est  factum  goes  to 
the  factum  only,  of  the  execution  of 
the  paper."  Miller  v.  Hines,  15  Ga. 
197. 

It  is  proper  "only  when  the  matter 
relied  on  has  reference  to  the  factum — 
the  execution  of  the  writing — or  where 
the  writing  is  absolutely  void  in  law, 
not  merely  voidable."  Hays  v.  Vir- 
ginia Mut.  Protection  Assn.,  76  Va. 
225. 

It  puts  in  issue  only  the  giving  of 
the  deed,  and  admits  all  material  aver- 
ments or  breaches  alleged.  Rudesill  v. 
Jefferson  County,  85  111.  446;  Landt  V. 
McCullough,  130  111.  App.  515;  Osborne 
&  Co.   r.  Rich,  53  111.  App.  661. 

In  actions  on  specialties  and  cove- 
nants the  plea  of  non  est  factum  oper- 
ates to  deny  the  execution  of  the  deed 
in  point  of  fact  only,  and  all  other 
defenses  must  be  specially  pleaded,  in- 
cluding matters  making  the  deed  void 
or  voidable.  Circuit  Ct.  common  law 
rule  67.  Under  Geu.  St.,  1906,  81465, 
the  rule  applies  to  actions  on  unsealed 
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its  execution  but  setting  up  matter  in  avoidance  thereof  is  not  a 
plea  of  non  est  factum.37  It  places  the  burden  of  proof  on  the  person 
relying  on  the  instrument.38  The  issues  made  by  it  go  to  the  time 
of  pleading.39 

Subject  to  statutory  modifications,  the  defendant  may,  under  such 
a  plea,  show  that  the  instrument  in  suit  is  void,40  or  was  delivered 
and  still  remains  in  escrow,41  and  may  take  advantage  of  any  material 
variance  between  the  instrument  pleaded  and  the  one  produced  at 
the  trial.42  He  may  also  show  fraud  in  the  execution  of  the  instru- 
ment,43 but  not  fraud  in  its  procurement.44 

Nil  Debet.  —  The  plea  of  nil  debet  puts  in  issue  the  existence  of 
the  debt.45 


instruments.  Tedder  v.  Fraleigh-Lines- 
Smith  Co.,  55  Fla.  496,  46  So.  419. 

It  must  be  in  express  terms  a  denial 
of  the  execution  of  the  instrument  sued 
on,  or  a  denial  of  sufficient  knowledge 
or  information  to  form  a  belief  con- 
cerning its  execution.  Walsh  v.  Pearce, 
148  Ky.  760,  147  S.  W.  739. 

The  plea  must  aver  not  only  that 
"the  alleged  maker  did  not  sign  the  in- 
strument, but  that  it  is  not  his  act  or 
deed."  Crockett  v.  Garrard,  4  Ga.  App. 
360,  61  S.  E.  552. 

Such  a  plea  must  show  that  a  note, 
purporting  on  its  face  to  be  a  valid 
and  binding  contract  of  defendant  firm, 
was  not.  Wingate  &  Mell  v.  Atlanta 
Nat.  Bank,  95  Ga.  1,  22  S.  E.  37. 

In  an  action  upon  a  partnership 
note  against  the  firm,  a  plea  by  one 
of  the  alleged  partners  that  he  did  not 
make  the  note  or  authorize  anyone  else 
to  make  it  is  bad.  Collier  v.  Cross, 
20  Ga.  1. 

Under  the  Georgia  code  a  party  may 
deny  the  original  execution  of  the  con- 
tract sought  to  be  enforced,  or  its  ex- 
istence in  the  shape  then  subsisting. 
Civ.  Code,  §3701;  Jewell  v.  Walker,  109 
Ga.  241,  34  S.  E.  337.  See  Mozley  v. 
Eeagan,  109  Ga.  182,  34  S.  E.  310,  as 
to  the  manner  of  pleading  an  altera- 
tion. 

37.  Brown  r.  Colquitt,  73  Ga.  59; 
Cleghorn  V.  Eobinson,  8  Ga.  559;  Louis- 
ville, N.  A.  &  C.  E.  Co.  V.  Faylor,  126 
Ind.   126,   25   N.   E.   869. 

It  is  defective  where  it  does  not 
deny,  but  admits,  the  execution  of  the 
contract.  National  Computing  Scale 
Co.  v.  Eaves,  116  Ga.  511,  42  S.  E.  783. 

38.  McCormick  v.  Higgins,  37  Ind. 
App.  107,  76  N.  E.  775;  Neal,  Harris 
&  Co.  v.  Fowler,  31   Md.   155. 

It   puts   him   upon    the   proof   of   his 


whole  declaration.  Lawrence  v.  Dole, 
11  Vt.  549.  ' 

'  He  must  offer  some  evidence  tending 
to  show  that  it  was  in  fact  executed. 
Walsh  v.  Pearce,  148  Ky.  760,  147  S.  W. 
739. 

39.  Furnish  v.  Burge,  101  Tenn.  538, 
47  S.  W.  1095. 

40.  Hays  v.  Virginia  Mut.  Protec- 
tion Assn.,  76  Va.  225. 

That  it  was  originally  void,  or  was 
made  so  by  matters,  subsequent  to  its 
execution  and  before  the  time  of 
pleading.  Furnish  v.  Burge,  101  Tenn. 
538,  47  S.  W.  1095. 

41.  Furnish  V.  Burge,  101  Tenn.  538, 
47  S.  W.  1095. 

42.  HI.— Mix  v.  People,  92  111.  549; 
Osborne  &  Co.  v.  Eich,  53  HI.  App.  661; 
Shunick  v.  Thompson,  25  111.  App.  619. 
Md.— Neal.  Harris  &  Co.  v.  Fowler,  31 
Md.  155.  Term. — Furnish  v.  Burge,  101 
Tenn.  538,  47  S.  W.  1095. 

43.  Shampean  v.  Connecticut  Eiver 
Lumber  Co.,  42  Fed.  760;  Hays  v.  Vir- 
ginia Mut.  Protection  Assn.,  76  Va. 
225. 

That  a  bond  was  obtained  by  mis- 
representing its  contents  to  the  illiter- 
ate obligor.  County  of  Schuylkill  v. 
Copley,  67  Pa.  386. 

44.  Hays  v.  Virginia  Mut.  Protec- 
tion Assn.,  76  Va.  225. 

45.  McElfatrick  v.  Taft  &  Son,  10 
Bush  (Ky.)  160.  See  McKyring  v.  Bull, 
16  N.   Y.  297. 

At  common  law  in  an  action  of  debt 
on  a  note,  it  puts  in  issue  the  execution 
of  the  note  and  all  the  assignments 
thereof.  Clason  v.  Parrish,  93  Va.  24, 
24  S.  E.  471. 

In  an  action  on  a  judgment  of  the 
court  of  another  state  it  is  sufficient 
to  put  in  issue  the  jurisdiction  of  the 
court.     Bissell  v.  Briggs,  9  Mass.  462. 
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Nul  Tiel  Record.  —  The  issue  raised  by  a  plea  of  nul  tiel  record  is 
whether  there  is  such  a  record  or  not,46  and  it  is  to  be  determined 
by  the  court  on  an  inspection  and  examination  of  the  record.47  This  plea 
is  proper  in  an  action  of  debt  on  a  record  which  is  the  foundation  of 
the  action,  either  where  there  is  no  record  or  where  there  is  a  variance 
in  the  statement  of  it.48  In  an  action  on  a  judgment  the  plea  of  nul 
tiel  record  does  not  require  plaintiff  to  prove  that  the  same  has  not 
been  paid.49 

Nul  Tiel  Corporation. —  Nul  tiel  corporation  puts  in  issue  the  exist- 
ence of  the  corporation.50  To  be  good  it  must  deny  the  corporate  exist- 
ence of  the  alleged  corporation.51  It  may  be  pleaded  either  in  abate- 
ment52 or  in  bar.53 

Further  Illustrations. —  Further  examples  of  matters  which  may54  and 


See    also    Hall    v.     Williams,     6     Pick. 
(Mass.)    232. 

In  an  action  of  debt  on  a  foreign 
judgment  it  puts  in  issue  both  the 
validity  of  the  judgment  and  of  the 
debt,  Tourigny  v.  Houle,  88  Me.  406, 
34   Atl.   158. 

46.  la.— Gay  v.  Lloyd,  1  G.  Gr.  78. 
Me. — Endicott  V.  Morgan,  66  Me.  456. 
Md.— Hager  v.  Cochran,  66  Md.  253, 
7  Atl.  462.  Vt. — Stevens  v.  Fisher,  30 
Vt.  200. 

In  debt  upon  a  domestic  judgment 
the  only  issue  of  fact  is-  whether  the 
record  exists,  to  be  proved  by  an 
authenticated  copy  of  it.  Tourigny  v. 
Houle,  88  Me.  406,  34  Atl.  158. 

In  scire  facias  upon  a  forfeited 
recognizance  it  puts  in  issue  the  rec- 
ord of  the  recognizance  and  the  dec- 
laration of  its  forfeiture  (Robertson 
v.  Moir,  88  111.  App.  355;  Compton  v. 
People,  86  111.  176),  and  is  at  least  in 
effect  a  plea  of  the  general  issue,  and 
hence  cannot  be  stricken  off  as  sham 
(Robertson   v.  Moir,   88   111.  App.   355). 

It  is  replied  to  by  a  traverse  offer- 
ing to  verify  by  the  production  of  the 
record  as  the  court  may  direct.  Reed 
v.  Waterbury  Nat.  Bank,  135  111.  App. 
165. 

47.  Will's  Gould  PI.,  483.  111.— Peo- 
ple v.  Board  of  Supervisors,  125  111. 
9,  17  N.  E.  147;  Feld  v.  Loftis,  140 
111.  App.  530;  Robertson  v.  Moir,  88 
111.  App.  355;  Petty  r.  People,  19  111. 
App.  317.  Me. — Endicott  r.  Morgan, 
66  Me.  456.  Md. — Hager  v.  Cochran  & 
Co.,  66  Md.  253,  7  Atl.  462;  Le  Strange 
v.  State,  58  Md.  26.  Mass.— Hall  r. 
Williams,  6  Pick.  232.  Pa.— Koons  v. 
Headley,   49   Pa.   168.     Vt.— Stevens   v. 
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Fisher,  30  Vt.  200;   Gray  v.  Pingry,  17 
Vt.  419. 

It  should  be  tried  before  issues  to 
the  jury.  Gray  v.  Pingry,  17  Vt.  419. 
Before  the  jury  is  sworn.  Koons  v. 
Headley,  49  Pa!  168. 

48.  Will's  Gould  PI.,  481,  et  seq. ; 
Thornton  v.  Lane,  11  Ga.  459.  See 
Sammis  v.  Wightman,  31  Fla.  10,  12 
So.  526. 

A  variance  may  be  taken  advantage 
of  by  such  a  plea.  Slaten  v.  People, 
21  111.  27;  Stevens  v.  Fisher,  30  Vt. 
200. 

49.  City  of  East  St.  Louis  v.  Canty, 
65   111.   App.   325. 

50.  At  least  so  far  as  to  require 
proof  of  user.  Hubbard  v.  Chappel,  14 
Ind.  601. 

The  right  of  the  plaintiff  to  sue  in 
the  name  in  which  the  suit  is  brought. 
Marsh   v.  Astoria  Lodge,   27  111.   421. 

51.  A  mere  denial  of  its  right  to 
do  business  in  the  state  is  insufficient. 
Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v. 
German  Ins.  Co.,  44  Ind.  App.  268,  87 
N.  E.  995. 

52.  Christian  Soc.  v.  Macomber,  3 
Mete.   (Mass.)   235. 

It  is  an  answer  in  abatement  and 
must  precede  answers  to  the  merits. 
Heaston  v.  Cincinnati  &  Ft.  W.  R.  Co., 
16  Ind.  275. 

53.  Christian  Soc.  v.  Macomber,  3 
Mete.   (Mass.)   235. 

54.  In  an  action  by  an  administra- 
tor to  recover  damages  for  the  death 
of  his  intestate,  evidence  of  a  settle- 
ment with  another  administrator  and  a 
release  by  him.  Balsewicz  v.  Chicago, 
B.  &  Q.  R.  Co.,  240  111.  238,  88  N.  E. 
734. 

Estoppel  in  pais  may  be  shown  under 
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which  may  not55  be  shown  under  the  general  issue,  may  be  found  in 
the  notes  below. 


the  general  issue  or  may  be  specially 
pleaded.  Dickson  v.  New  York  Biscuit 
Co.,  211  111.  468,  71  N.  E.  1058;  Ger- 
man Fire  Ins.  Co.  v.  Grunert,  112  111. 
68. 

See  also  the  title  "Estoppel." 
In  an  action  on  a  note  by  a  trans- 
feree, fraud  and  that  plaintiff  was 
chargeable  with  notice  thereof.  Lim- 
erick Bank  v.  Adams,  70  Vt.  132,  40 
Atl.   166. 

Statute  of  Frauds. — Sprague  v.  Hosie, 
155  Mich.  30,  118  N.  W.  497;  Third 
Nat.  Bank  v.  Steele,  129  Mich.  434,  88 
N.   W.   1050,   64  L.  E.  A.   119. 

Coverture.  —  Stewart  v.  Conrad's 
Admr.,  100   Va.   128,  40  S.  E.  624. 

Coverture  at  the  time  when  the  con- 
tract in  suit  was  made,  where  it  is  a 
complete  defense.  Fuller  v,  Bartlett, 
41  Me.  241. 

Actions  Based  On  Negligence. — A 
denial  that  it  was  plaintiff's  dut}-  to 
conform  to  an  order  given  him  by  one 
of  defendant's  servants.  Louisville  & 
N.  E.  Co.  v.  Wynn,  166  Ala.  413,  51 
So.    976. 

That  the  injury  resulted  proximate- 
ly from  dangers  ordinarily  incident  to 
the  service.  Beeves  r.  Anniston  Knit- 
ting Mills,  166  Ala.  645,  52  So.  142. 

That  the  injury  was  due  to  an  act 
of  God.  Siegfried  V.  South  Bethlehem 
Borough,  27  Pa.  Super.  Ct.  456. 

Contract  provisions  limiting  the 
liability  of  a  carrier.  Klair  v.  Philadel- 
phia, B.  &  W.  E.  Co.  (Del.),  78  Atl. 
1085;  Yazoo  &  M.  V.  E.  Co.  v.  Grant, 
86   Miss.   565,   38   So.   502. 

Limitations  in  an  action  for  wrong- 
ful death.  Martin  v.  Pittsburg  Eys. 
Co.,   227   Pa.    18,   75   Atl.   837. 

Actions  on  Contracts. — In  an  action 
on  a  fire  insurance  policy,  failure  to 
comply  with  the  condition  of  the  pol- 
icy as  to  furnishing  proofs  of  loss,  that 
plaintiff  was  not  the  unconditional  and 
sole  owner  of  the  property,  and  failure 
to  disclose  the  existence  of  a  mortgage 
on  the  property.  Citizens'  Mut.  Fire 
Ins.  Co.  v.  Conowingo  Bridge  Co.,  113 
Md.  430,  77  Atl.  378. 

In  an  action  for  damages  for  breach 
of  a  contract  to  purchase  coal,  that 
plaintiffs  substituted  coal  of  an  inferior 
qualitv.  Scott  r.  Kittanning  Coal  Co., 
89   Pa.   231. 

That  the  contract  sued  on  was  made 


on  Sunday.     Herndon  v.  Henderson,  41 
Miss.  584. 

In  an  action  on  a  lease  of  a  farm 
on  shares,  that  plaintiff  was  guilty  of 
bad  husbandry.  Gregory  v.  Tomlinson, 
68  Yt.  410,  35  Atl.  350. 

In  an  action  against  a  partnership 
on  an  account,  evidence  that  the  debt 
was  not  a  partnership  debt,  but  the 
individual  debt  of  one  of  the  partners. 
Price  &  Maas  v.  Bell,  88  Ga.  740,  13 
S.  E.  810. 

Trespass. — A  freehold  or  mere  pos- 
sessory right  in  defendant.  Eawson  v. 
Finlay,  27  Mich.  268;  Dickinson  v. 
Mankin,  61  W.  Va.  429,  56  S.  E.  824. 
Defendant  in  possession  may  show 
title.  Altemose  i\  Hufsmith,  45  Pa. 
121;  Edwards  v.  Woodruff.  25  Pa. 
Super.  Ct.  575;  Fisher  v.  Paff,  11  Pa. 
Super.  Ct.  401. 

In  trespass  for  cutting  timber,  that 
defendants  were  the  owners  of  the  tim- 
ber, and  that  plaintiff  was  not  the 
owner  of  the  land.  Tavlor  v.  Lvon 
Lumber  Co.,  13   Pa.  Co.   Ct.   235. 

In  libel,  the  general  issue  denies  the 
publication  and  the  damages,  where  the 
averment  of  special  damages  is  neces- 
sary to  maintain  the  action.  Continen- 
tal Nat.  Bank  v.  Bowdre  Bros.,  92  Tenn. 
723,  23  S.  W.  131;  Hackett  V.  Brown, 
2  Heisk.   (Tenn.)   264. 

Privileged  communication  in  libel. 
Anderson  v.  Cowles,  72  Conn.  335.  44 
Atl.  477.  See  also  the  title  "Libel 
and  Slander." 

In  slander,  the  general  bad  character 
of  the  plaintiff  in  regard  to  the  offense 
imputed,  in  mitigation  of  damages. 
Bowen  v.  Hall,  20  Vt.  232. 

Facts  affecting  the  amount  of  dam- 
ages. Swift  v.  Dickerman,  31  Conn. 
292. 

55.  That  defendant  signed  the  note 
in  suit  as  surety  only.  Sherer  v.  Enter- 
prise Banking  Co.,  160  Ala.  329,  49  So. 
779. 

That  the  claim  was  not  due  when  the 
action  was  brought.  Putze  v.  Saginaw 
Val.  Mut.  Fire  Ins.  Co.,  132  Mich.  670, 
94   N.   W.   191,   86   N.   W.   814. 

That  defendants  had  a  right  to  do 
the  acts  complained  of  by  virtue  of  a 
reservation  in  a  deed  and  by  prescrip- 
tion. Scott  v.  Longwell,  139  Mich.  12, 
102   N.   W.   230. 

Limitations. — Bobbins    v.    Harvey,    5 

Vol.  VII 


78 


DENIALS 


V.  NOTICE  OR  STATEMENT  OF  SPECIAL  DEFENSES  UN- 
DER THE  GENERAL  ISSUE.  —  Statutes  in  some  states  provide  that 
in  lieu  of  special  pleas  the  defendant  may  plead  the  general  issue 
with  a  notice  or  statement  of  the  special  matters  intended  to  be  relied 
on  for  a  defense  on  the  trial.56 


Conn.  335;  Klair  v.  Philadelphia,  B.  & 
W.  E.  Co.  (Del.),  78  Atl.  1085.  See 
also  the  title  "Limitation  of  Ac- 
tions." 

A  former  judgment,  unless  defend- 
ant had  no  opportunity  of  pleading  it 
specially.  Foye  v.  Patch,  132  Mass. 
105. 

Breach  of  condition  subsequent  in  an 
action  on  an  insurance  policy.  Kelly 
V.  North  American  Union,  146  111.  App. 
611;  Marren  v.  North  American  Union, 
145  111.  App.  375. 

In  an  action  for  libel  or  slander 
evidence  that  defendant  was  reputed 
to  have  committed  the  act  charged  is 
not  admissible  in  mitigation  of  dam- 
ages. Strader  v.  Snyder,  67  111.  404. 
See  Commercial  News  Co.  v.  Beard,  116 
111.  App.   501. 

The  truth  in  a  libel  case,  either  for 
justification  or  in  mitigation  of  dam- 
ages.    Donaghue  v.  Gaffy,  53  Conn.  43. 

The  release  of  a  surety  by  an  ex- 
tension of  time  to  the  principal.  Com- 
mercial Loan  &  Trust  Co.  V.  Mailers, 
237  111.  119,  86  N.  E.  728;  Harrison 
V.  Thackaberry,  154  111.  App.  246. 

That  defendant  signed  the  note  in 
suit  as  surety  and  was  released  by  an 
extension  of  the  time  of  payment. 
Bawlings  v.  Cole,  67  Mich.  431,  35 
N.  W.  66. 

56.  111.  Bev.  St.,  1909,  c.  110,  §46, 
p.  1700;  Me.  Bev.  St.,  c  84,  §34; 
Lancaster  v.  Augusta  Water  Dist., 
108  Me.  137,  79  Atl.  463;  Cothrell 
v.  Holmes,  87  Me.  24,  32  Atl.  713;  Stur- 
tevant  v.  Bandall,  53  Me.  149. 

In  actions  at  law  equitable  defenses 
may  be  so  pleaded.  Gen.  St.,  c.  84,  §17; 
Aetna  Life  Ins.  Co.  v.  Tremblay,  101 
Me.  585,  65  Atl.  22;  Miller  V.  Waldo- 
borough  Packing  Co.,  88  Me.  605,  34 
Atl.  527. 

In  real  actions  the  defendant  may 
plead  by  brief  statement,  filed  within 
the  time  allowed  for  pleas  in  abate- 
ment, that  he  is  not  a  tenant  of  the 
freehold.  Bev.  St.,  c.  106,  §6;  Lancas- 
ter v.  Augusta  Water  Dist.,  108  Me. 
137,  79  Atl.  463;  Chaplin  v.  Barker,  53 
Me.  275. 
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On  appeal  from  the  municipal  to  the 
superior  court  the  latter  may  allow  the 
filing  of  a  brief  statement  though  only 
the  general  issue  was  filed  below.  Wil- 
let   v.  Clark,   103   Me.   22,   67   Atl.   566. 

Michigan.  —  Comp.  Laws,  1897, 
§§10071,  10073;  Rosenbury  v.  Angell,  6 
Mich.  508;  Kinnie  v.  Owen,  1  Mich.  249. 

The  supreme  court  is  given  author- 
ity to  make  rules  as  to  the  notice 
(Comp.  Laws.  1897,  §10074),  and  no- 
tice of  special  defenses  is  required  by 
circuit  court  rule  7  (Truax  v.  Heartt, 
135  Mich.  150,  97  N.  W.  394;  Bryant 
r.  Kenyon,  123  Mich.  151,  81  N.  W. 
1093). 

The  statute  applies  in  all  cases,  ir- 
respective of  the  cause  or  form  of  ac- 
tion.    Kinnie   r.   Owen,   1   Mich.   249. 

It  is  not  error  to  refuse  to  permit 
defendant,  at  the  close  of  the  case,  to 
withdraw  his  notice  and  substitute 
therefor  an  entirely  different  and  in- 
consistent defense.  Herman  &  Co.  V. 
People's  Department  Store,  160  Mich. 
224,  125  N.  W.  49. 

Mississippi.— Code,  1906,   §744. 

In  Pennsylvania,  by  rule  of  court, 
defenses  previously  pleaded  specially  or 
given  in  evidence  under  equitable  pleas 
are  admissible  under  the  general  issue 
on  notice.  Lovegrove  &  Co.  V.  Christ- 
man,  164  Pa.  390,  30  Atl.  385;  Johnson 
v.  Philadelphia  &  E.  B.  E.,  163  Pa. 
127,  29  Atl.  854. 

Tennessee. — Shannon's  Code,  §4636; 
Insurance  Co.  V.  Thornton,  97  Tenn.  1, 
40   S.  W.  136. 

Defendant  may  still  plead  specially 
instead.  Shannon's  Code,  §4637;  In- 
surance Co.  v.  Thornton,  97  Tenn.  1, 
40  S.  W.  136. 

Vermont.— Pub.  St.,  1906,  §§1499, 
1500;  Wilson  v.  Union  Mut.  Fire  Ins. 
Co.,  75  Vt.  320,  55  Atl.  662;  McKinstry 
v.  Collins,  74  Vt.  147,  52  Atl.  43;  Guilt- 
inan  V.  Metropolitan  Life  Ins.  Co.,  69 
Vt.  469,  38  Atl.  315. 

In  Virginia  the  court  may  order  a 
statement  filed  of  the  particulars  of 
the  ground  of  defense.     Code,  §3249. 

The  purpose  of  the  statute  is  to  give 
the    plaintiff    reasonable    notice    of   the 
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Ordinarily  such  notice  or  statement  may  accompany  any  form  of 
the  general  issue,67  which  presents  an  issue  to  the  jury,08  but  not  a 
special  plea.59 

Defendant  may  not  at  the  same  time  interpose  special  pleas  and 
give  notice  of  special  matter  under  the  general  issue,60  even  though 
the  matter  sought  to  be  set  up  is  not  the  same.61 

Takes  the  Place  of  Special  Pleas.  —  Such  statement  or  notice  takes  the 
place  of,02  and  is  equivalent  to,63  a  special  plea  in  bar,  and  gives  the 
defendant  the  same  rights  as  he  would  have  had  under  such  a  plea.01 


defense  on  which  defendant  intends  to 
rely.  Colby  V,  Reams,  109  Va.  308,  63 
S.  E.  1009;  Oeters  r.  Supreme  Lodge, 
K.  of  H.,  98  Vt.  201,  35  S.  E.  356; 
Columbia  Ace.  Assn.  v.  Rockey,  93  Va. 
678,  25  S.  E.  1009. 

The  matter  of  requiring  a  statement 
rests  in  the  sound  discretion  of  the 
trial  court.  Its  action  is  subject  to 
revision  by  the  appellate  court,  but 
will  not  be  disturbed,  unless  plainly 
erroneous.  Driver's  Aclmr.  v.  Southern 
R.  Co.,  103   Va.  650,  49  S.  E.   1000. 

It  is  not  error  to  refuse  to  require 
a  statement  where  the  pleas  filed  give, 
with  detailed  particularity,  every 
ground  of  defense  relied  on.  Newport 
News  &  O.  P.  R.  &  E.  Co.  v.  Bickford. 
105  Va.  182,  52  S.  E.  1011;  Sterling 
Organ  Co.  V.  House,  25  W.  Va.  64. 

57.  N071  est  factum.  Lawrence  x. 
Dole,   11  Vt.  549. 

A  statement  may  be  ordered  in  as- 
sumpsit, under  the  plea  of  non  assumpsit. 
Carolina,  C.  &  O.  R,  v.  Clinch  Valley 
L.  Co.,  112  Va.  540,  72  S.  E.  116"; 
Oeters  v.  Supreme  Lodge,  K.  of  H.,  98 
Va.   201,   35    S.   E.   356. 

58.  "The  plea,  to  which  a  notice  of 
special  matter  can  be  appended,  must 
be  one  which  presents  an  issue  to  the 
jury.  The  facts  averred  in  the  plea, 
and  set  forth  in  the  notice,  must  both 
be  such  as  are  to  be  tried  by  the  same 
tribunal,  as  the  notice  is  no  issue  of 
itself,  but  follows,  for  the  purposes 
of  a  trial,  the  issue  presented  by  the 
plea  to  which  it  is  attached."  Hence 
such  a  notice  cannot  be  attached  to 
a  plea  of  nul  tiel  record.  Whiton  v. 
Ripley,  1  Ohio  Dec.    (Reprint)    133. 

59.  Gravson  v.  Brooks,  Neely  &  Co., 
64  Miss.  410,  1  So.  482;  Wren'f.  Hoff- 
man, 41  Miss.  616. 

The  remedy,  where  a  notice  is  at- 
tached to  a  special -plea,  is  by  motion 
to  strike  rather  than  demurrer,  but 
sustaining    a    demurrer    may   be    harm- 


less error.     Wren  V.  Hoffman,  41   Miss. 
616. 

60.  111.— Gilmore  v.  Nowland,  26  111. 
200;  Benjamin  v.  McConnell,  9  111.  536, 
46  Am.  Dec.  474;  Wyatt  V.  Dufrene, 
106  111.  App.  214.  Ohio.— Stolley  v. 
Brooks.  1  Ohio  Dec.  (Reprint)  316. 
Vt.— Powers  v.  Rutland  R.  Co.,  83  Vt. 
415,  76  Atl.  110;  Lee  v.  Follensby,  83 
Vt.   35,   74   Atl.   327. 

The  notice  will  be  deemed  abandoned 
where  special  pleas  are  filed.  "Wyatt 
r.   Dufrene,   106   I]].   App.   214. 

Remedy. — The  special  pleas  will  be 
regarded  as  nullities  and  stricken  out. 
Lee  v.  Follensby,  83  Vt.  35,  74  Atl. 
327. 

The  special  pleas  are  demurrable. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Wal- 
lace, 50  Miss.  244. 

61.  Stollev  v.  Brooks,  1  Ohio  Dec. 
(Reprint)  316. 

62.  Grayson  v.  Brooks,  Neely  &  Co., 
64  Miss.  410,  1  So.  482;  Pallet  v.  Sar- 
gent, 36  N.  H.  496. 

It  is  to  all  intents  and  purposes  a 
substitute  for  the  special  plea.  Moore 
r.  Knowles,  65  Me.  493;  Strang  v. 
Hirst,  61  Me.  9;  Sturtevant  v.  Randall, 
53  Me.  149. 

63.  Moore  v.  Knowles,  65  Me.  493; 
Rawlings  v.  Cole,  67  Mich.  431,  35 
N.  W.  66. 

The  points  in  the  statement  are 
equivalent  to  one  or  more  special  pleas 
in  bar,  under  leave  to  plead  double. 
Potter  r.  Titcomb,  16  Me.  423.  See 
Gordan  r.  Peiree,  11  Me.  213. 

"The  statement  of  points  therein 
made  is  equivalent  to  the  filing  of  so 
many  special  pleas  and  gives  to  the 
party  filing  it  substantially  the  same 
rights."  Sturtevant  V.  Randall,  53  Me. 
149. 

64.  It  gives  the  defendant  the  same 
rights,  and  no  more,  as  he  formerly 
would  have  had  by  pleading,  under 
leave  to  plead  double,  the  general  issue 
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Contents  of  Notice.  —  The  notice  or  specification  must  contain  the 
substance  of  a  good  special  plea,6B  and  must  set  np  facts  which  con- 
stitute a  defense  to  the  action.68  It  must  contain  a  specification  of 
all  matters  in  bar  which  are  relied  on  as  a  defense,07  and  which  were 
formerly  required  to  be  specially  pleaded,68  and  only  those  matters 
of  defense  which  are  so  specified  may  be  proved  at  the  trial.69 

Except  where  the  statute  provides  to  the  contrary,70  however,  mat- 
ters which  are  available  under  the  general  issue  need  not  be  specified 
in  the  notice,  and  may  be  proved  though  no  notice  is  given,71  or 


and  special  p.lea  in  bar  setting  up  the 
defense  set  up^in  the  statement.  Moore 
V.  Knowles,  65  Me.  493;  Strang  v. 
Hirst,  61  Me.  9;  Potter  v.  Titcomb,  16 
Me.  423;  Chase  v.  Fish,  16  Me.  132; 
Williams  College  v.  Mallett,  16  Me.  84. 
In  Illinois  the  statute  provides"  that 
if  the  notice  is  adjudged  by  the  court 
to  be  sufficiently  clear  and  explicit,  the 
defendant  may  give  evidence  of  the 
facts  therein  stated  as  if  the  same  had 
been  specially  pleaded  and  issue  taken 
thereon.  Hu'rd's  Kev.  St.,  1909,  e.  110, 
§46,  p.  1700. 

65.  Shepard  V.  Merrill,  13  Johns. 
(N.  Y.)  475;  Bissell  V.  Cornell,  24  Wend. 
(N.  Y.)  354;  Mitchell  v.  Borden,  8 
Wend.   (N.  Y.)   570. 

The  statute  dispenses  with  the  form 
but  not  the  substance  of  a  special  plea, 
and  the  notice  is  insufficient  if  the 
facts  alleged  would  be  defective  if  set 
forth  in  a  plea.  Kandall  v.  Preston, 
52  Vt.  198;  Edwards  v.  Harrington,  45 
Vt.  63;  Nott  V.  Stoddard,  38  Vt.  25, 
88  Am.  Dec.  633. 

66.  Vaughan  v.  Morrison,  55  N.  H. 
580;  Pallet V.  Sargent,  36  N.  H.  496. 

67.  Corthrell  t:  Holmes,  87  Me.  24, 
32  Atl.  713;  Washburn  v.  Mosely,  22 
Me.    160. 

Examples. — Contributory  negligence. 
Yazoo  &  M.  V.  E.  Co.  v.  'Humphrey,  83 
Miss.  721,  36  So.  154;  City  of  Vicks- 
burg  17.  McLain,  67  Miss.  4,  6  So.  774. 

Belease  of  liability.  Yazoo  &  M.  V. 
E.  Co.  v.  Grant,  86  Miss.  565,  38  So. 
502. 

Equitable  payment.  Lovegrove  & 
Co.  v.  Christman,  164  Pa.  390,  30  Atl. 
385. 

Limitations.  Ministerial  &  School 
Fund  V.  Eowell,  49  Me.  330;  Pratt  v. 
Knight,  29  Me.  471. 

lies  judicata.  Brvant  r.  Kenyon,  123 
Mich.  151,  81  N.  W.  1093. 

Justification  in  actions  for  slander. 
Cresinger    r.    Eeed,    25    Mich.    450. 

Failure  to  present  a  claim  against  a 

Vol.  VII 


decedent's  estate  to  the  administrator 
and  to  demand  payment.  Eawson  v. 
Knight,  71  Me.  99. 

Ultra  vires.  City  of  Niles  v.  Benton 
Harbor  St.  J.  E.  &  L.  Co.,  154  Mich. 
378,   117   N.   W.  937. 

That  the  contract  sued  on  was  made 
on  Sunday.  Herndon  v.  Henderson,  41 
Miss.  584. 

Accord  and  Satisfaction. — Seaver  v. 
Wilder,  68  Vt.  423,  35  Atl.  351. 

Recoupment. — Truax  i?.  Heartt,  135 
Mich.  150,  97  N.  W.  394;  Franklin  v. 
T.  H.  Lilly  Lumber  Co.,  66  W.  Va. 
164,  68  S.  E.  225;  Sterling  Organ  Co. 
v.  House,  25  W.  Va.  64. 

Set-off.— Mich.  Comp.  Laws,  1897, 
§10076. 

68.  Notice  is  required  to  be  given 
only  of  such  matters  as  were  formerly 
required  to  be  specially  pleaded.  Os- 
trom  V.  Potter,  104  Mich.  115,  62  N.  W. 
170. 

69.  Me.— Day  v.  Frye,  41  Me.  326; 
Washburn  V.  Moseley,  22  Me.  160. 
Mich. — City  of  Niles  v.  Benton  Harbor, 
St.  J.  E.  &  L.  Co.,  154  Mich.  378,  117 
N.  W.  937;  Truax  v.  Heartt,  135  Mich. 
150,  97  N.  W.  394;  Eawlings  v.  Cole, 
67  Mich.  431,  35  N.  W.  66;  Waldo  v. 
Waldo,  52  Mich.  94,  17  N.  W.  710; 
Frankel  v.  Coots,  41  Mich.  75,  1  N.  W. 
940.  Miss. — Herndon  v.  Henderson,  41 
Miss.  584.  Tenn. — Shannon's  Code, 
§4636.  Vt.— Pub.  St.,  1906,  §1499; 
Seaver  V.  Wilder,  68  Vt.  423,  35  Atl. 
351.  Va.— Carolina,  C.  &  O.  E.  v. 
Clinch  Valley  Lumber  Co.,  112  Va.  540, 
72  S.  E.  116;  Oeters  v.  Supreme  Lodge, 
K.   of  H.,   98  Va.   201,  35   S.  E.   356. 

70.  In  Tennessee  defendant  must 
give  notice  of  all  his  real  defenses, 
whether  by  way  of  denial  or  avoid- 
ance, and  though  such  defenses  were 
previously  admissible  under  the  general 
issue.     Shannon  's  Code,  §4636. 

71.  Corthell  v.  Holmes,  87  Me.  24, 
32  Atl.  715;  Day  r.  Frye,  41  Me.  326; 
Washburn     v.     Mosely,'   22     Me.     163: 
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though     they     are     omitted      from      the      one      that      is      given.72 

Ordinarily  matter  in  abatement,73  and  mere  technical  defenses,74 
cannot  be  so  pleaded,  nor  is  it  proper  to  include  a  mere  negation.75 
It  has  also  been  held  to  be  improper  to  include  matter  in  mitigation  of 
damages.76 

Notice  need  not  be  given  of  matters  which,  if  specially  pleaded, 
would  be  inconsistent  with  and  destroy  the  plea  of  the  general  issue,77 
nor  does  the  statute  apply  to  matters  occurring  after  the  plea  and 
notice  are  required  to  be  filed.78 

Form  and  Sufficiency.  —  In  the  absence  of  a  statutory  provision  to  the 
contrary,  no  particular  form  of  notice  or  statement  is  required.79 

The  particulars  of  the  defense  need  not  be  stated  with  the  formality 
and  exactness  required  of  a  plea,80  but  the  facts  must  be  stated  with 


Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W. 
710. 

In  the  absence  of  notice  the  pleas 
have  their  common  law  effect.  The 
only  effect  of  omitting  to  give  notice 
is  to  confine  the  defense  to  the  general 
matters  strictly  admissible  under  the 
pleas  on  the  record.  Moyer's  Admrs. 
V.  Fisher,  24  Pa.  513.  See  also  Daniel 
V.  Wilver,  24  Pa.  516. 

No  notice  or  special  plea  is  required 
where  the  defense  is  of  such  a  charac- 
ter as  to  show  that  no  cause  of  action 
ever  existed.  Blaisdell  v.  Davis,  72  Vt. 
295,  48  Atl.  14;  Limerick  Bank  v. 
Adams,  70  Vt.  132,  40  Atl.  166;  Gregory 
V.  Tomlinson,   68   Vt.  410,   35   Atl.   350. 

Release  in  actions  on  the  case.  John- 
son v.  Philadelphia  &  R.  R.  R.,  163  Pa. 
127,  29  Atl.  854. 

Failure  of  consideration,  in  assump- 
sit. Clark  v.  Holway,  101  Me.  391,  64 
A.   642. 

72.  Day  v.  Frye,  41  Me.  326;  Wash- 
burn v.  Moseley,  22  Me.  160;  Waldo  v. 
Waldo,  52   Mich.  94,  17   N.  W.   710. 

Any  matter  tending  to  show  that 
there  never  was  a  cause  of  action  is 
available  though  not  specified  in  the 
notice.  Blaisdell  v.  Davis,  72  Vt.  295, 
48  Atl.  14;  Limerick  Bank  v.  Adams, 
70    Vt.    132,    40   Atl.    166. 

73.  That  defendant  is  not  executor. 
Stewart  v.  Smith,  98  Me.  104,  56  Atl. 
401. 

The  Capacity  of  Plaintiff  To  Sue. 
Abbott   v.  Chase,  75  Me.   83. 

Infancy.  McMullin  v.  MeMullin,  92 
Me.   338,  42  Atl.   499. 

Pendency  of  Another  Suit. — Near  v. 
Mitchell,   23   Mich.   382. 

74.  The  statute  applies  only  to  de- 
fenses upon  the  merits,  and  not  a  tech- 


nical defense,  such  as  that  the  plaintiff, 
though  the  proper  party  to  prosecute 
the  cause  of  action,  had  improperly 
come  into  the  suit  in  the  lower  court. 
Holdridge  V.  Holdridge's  Estate,  53  Vt. 
546. 

75.  Fitch  &  Chatterton  v.  Asher,  56 
Miss.   571. 

A  denial  in  the  notice  of  plaintiff's 
representative  character  is  insufficient 
to  raise  an  issue.  Campbell  v.  Millar, 
84   111.  App.   208. 

76.  Pallet  v.  Sargent,  36  N.  H.  496. 

77.  The  statute  does  not  preclude  a 
plea  of  puis  darrein  continuance.  John- 
son v.  Kibbee,  36  Mich.  269.  See  also 
Snyder  r.  Quarton,  47  Mich.  211,  10 
N.   W.  204. 

78.  Since  the  statute  contemplates 
that  the  notice  shall  be  annexed  to 
and  put  in  with  the  plea  of  the  gen- 
eral issue  at  the  time  it  is  filed,  it  does 
not  apply  to  a  plea  puis  darrein  con- 
tinuance. Johnson  v.  Kibbee,  36  Mich. 
269.  See  also  Snyder  v.  Quarton,  47 
Mich.   211,   10   N.   W.   204. 

79.  Ministerial  &  School  Fund  V. 
Rowell,  49  Me.  330. 

In  Tennessee  the  statute  provides 
that  the  notice  must  state  the  defenses 
separately,  and  if  the  same  are  not 
stated  clearly,  or  are  double  or  in- 
sufficient, they  may  be  struck  out  on 
motion.     Shannon's  Code,   §4636. 

80.  Me.— Cox  v.  Foxcroft,  6  Me. 
296.  Mich. — Farmers'  Mut.  Fire  Ins. 
Co.  v.  Crampton,  43  Mich.  421.  N.  H. 
Hough  t7.  Clough,  26  N.  H.  24.  N.  Y. 
Shepard  v.  Merrill,  13  Johns.  475;  Bis- 
sell  v.  Cornell,  24  Wend.  354.  Vt. 
Randall  v.  Preston,  52  Vt,  198.  Va. 
Tidewater  Quarry  Co.  v.  Scott,  105  Va. 
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certainty,81  and  in  such  manner  as  to  fully  and  fairly  apprise  the 
adverse  party  of  the  defense  relied  on.82 

The  defendant  is  required  to  prove  only  so  much  of  the  matter 
specified  as  constitutes  a  good  defense,  and  is  not  prejudiced  by  un- 
necessary statements  therein.83 

Force  and  Effect.—  As  a  rule  the  character  of  the  general  issue  is 
not  changed  by  the  notice  or  statement,84  nor  does  giving  notice  of 
matter  available  under  the  general  issue  abridge  the  scope  of  the 
proof  under  the  latter  plea.85    The  notice  or  statement  does  not  oper- 


160,  52  S.  E.  835;  Columbia  Ace.  Assn. 
v.  Rockey,  93  Va.  678,  25  S.  E.  1009. 

It  is  not  to  be  regarded  with  the 
same  criticism  and  nicety  as  a  special 
plea.  Chamberlain  V.  Gorham,  20  Johns. 
(N.  Y.)    746. 

Formal  words  may  be  omitted.  Min- 
isterial &  School  Fund  V.  Rowell,  49 
Me.  330. 

81.  Must  be  clearly  and  explicitly 
stated.  111.  Rev.  St.,  1909,  c.  110,  §46, 
p.   1700. 

With  certainty  to  a  common  intent. 
Oorthell  V.  Holmes,  87  Me.  24,  32  Atl. 
713. 

As  much  so  as  if  inserted  in  a  special 
plea.  Day  v.  Frye,  41  Me.  326;  Wash- 
burn v.   Moseley,   22   Me.   160. 

"Must  contain  as  distinct  an  alle- 
gation of  the  grounds  of  the  defense 
as  would  be  stated  in  a  special  plea, 
although  it  need  not  have  the  tech- 
nicality of  a  special  plea."  Brickett 
v.   Davis,   21   Pick.    (Mass.)    404. 

82.  Mich.  —  Truax  v.  Heart,  135 
Mich.  150,  97  N.  W.  394;  Farmers' 
Mut.  Fire  Ins.  Co.  V.  Crampton,  43 
Mich.  421,  5  N.  W.  447.  N.  Y.— Cham- 
berlain r.  Gorham,  20  Johns.  144.  Vt. 
Randall  v.  Preston,  52  Vt.  19S.  Va. 
Code,  §3249;  Tidewater  Quarry  Co.  v. 
Scott,  105  Va.  160,  52  S.  E.  835;  Colum- 
bia Ace.  Assn.  v.  Rockey,  93  Va.  678, 
25  S.  E.  1009. 

The  facts  "must  be  so  clearly  and 
distinctly  stated  'that  they  may  be 
understood  by  the  party  who  is  to  an- 
swer them,  by  the  jury  who  are  to  as- 
certain the  truth  of  the  allegations,  and 
bv  the  court  who  are  to  give  judg- 
ment.' "  Clark  v.  Holway,  101  Me. 
391,  64  Atl.  642. 

It  is  sufficient  if  it  appraises  de- 
fendant with  reasonable  certainty  of 
the  nature  of  the  defense  relied  on. 
Putze  V.  Saginaw  Mut.  Fire  Ins.  Co., 
132  Mich.  670,  86  N.  W.  814,  94  N.  W. 
191;   Briesenmeister  v.   Supreme  Lodge, 
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K.  of  P.,  81  Mich.  525,  45  N.  W.  977; 
Cresinger  v.  Reed,  25  Mich.  450;  Mc- 
Hardy  v.  Wadsworth,  8  Mich.  349; 
Rosenbury  V.  Angell,   6   Mich.   508. 

Is  sufficient  if  plaintiff  is  informed 
of  the  facts  with  sufficient  certainty 
to  prevent  surprise.  Chamberlain  v. 
Gorham,   20  Johns.    (N.  Y.)    746. 

It  is  sufficient  if  the  special  matter 
is  so  indicated  that  it  can  be  readily 
apprehended.  Ministerial  &  School 
Fund  v.   Rowell,    49    Me.    330. 

It  is  sufficient  if  it  fairly  notifies 
plaintiff  of  the  substance  of  all  the 
evidence  on  which  he  will  rely  to  es- 
tablish his  defense,  without  regard  to 
the  form  or  logical  order  of  its  state- 
ment.    Loop  v.  Williams,  47  Vt.  407. 

The  test  of  the  sufficiency  of  the  no- 
tice is  whether  the  matters  contained 
in  it,  if  pleaded  specially,  would  be 
good  on  general  demurrer.  Brickett  v. 
Davis,  21  Pick.  (Mass.)  404;  Shepard 
v.    Merrill,    13    Johns.    (N.   Y.)    475. 

The  purpose  of  the  notice  is  to  pre- 
vent surprise.  Sterling  Organ  Co.  v. 
House,    25    W.   Va.    64. 

83.  Cox  v.  Foxcroft,  6  Me.  296. 

84.  The  specification  "does  not  con- 
vert the  general  issue  into  a  special 
plea,  or  a  negative  defense  into  an  af- 
firmative one.  Its  whole  object  and 
effect  is  to  limit  the  scope  and  opera- 
tion of  the  general  issue,  and  to  con- 
fine the  introduction  of  evidence  to 
the  particular  defense  which  the  de- 
fendant has  disclosed."  Oeters  V.  Su- 
preme Lodge,  K.  of  H.,  98  Va.  201,  35 
S.   E.   356. 

The  general  issue  under  the  statute 
is  exactly  as  broad  as  it  was  at  com- 
mon law,  except  that  all  matters  re- 
quired to  be  specially  pleaded  at  com- 
mon law  are  now  required  to  be  set 
up  in  a  notice  annexed  to  the  general 
issue.  Ostrom  v.  Potter,  104  Mich. 
115,  62  N.  W.  170. 

85.  Gregory  V.  Tomlinson,  68  Vt. 
410,   35   Atl.   350. 
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ate  to  shift  the  hurden  of  proof  under  the  general  issue.8" 
The  notice  or  statement  is  generally  regarded  as  so  far  distinct 
from,  the  general  issue  that  a  failure  to  sustain  the  one,  either  in 
fact  or  in  law,  is  not  fatal  to  the  other,87  and,  when  such  is  the  case, 
a  demurrer  to  the  latter  does  not  admit  the  facts  alleged  in  the 
former.88  In  New  Hampshire  allegations  and  admissions  in  the  state- 
ment are  not  evidence  for  the  plaintiff.89  In  Michigan,  however,  any 
statement  of  facts  in  the  notice  is  treated  as  an  admission  by  the 
defendant,  and  need  not  be  proved  by  the  plaintiff.90 

Ordinarily  such  a  notice  or  statement  is  not  regarded  as  a  plea,91 
but  as  a  mere  notice."2  In  Vermont,  however,  the  notice  is  treated 
as  a  pleading  and  not  as  a  specification.93 

As  a  rule  the  statement  or  notice  does  not  constitute  the  issue  to 
be  tried,94  and  no  issue  can  be  taken  upon  it.95  In  some  states,  how- 
ever, the  plaintiff  is  permitted,  or  required,  to  file  a  counter  brief 
statement  or  notice.96 

Remedy  For  Insufficient  Notice.  —  The  usual  method  of  testing  the  suf- 
ficiency of  the  notice  or  specification  is  by  objecting  to  the  evidence 


86.  Oeters  v.  Supreme  Lodge,  K.  of 
H.,  98  Va.  201,  35  S.  E.  356. 

The  general  issue  imposes  on  plaint- 
iff the  burden  of  making  out  his  whole 
case  before  the  matter  of  the  brief 
statement  comes  in  issue  at  all.  Bomp 
V.  Smith,  11  N.  H.  48. 

87.  Moore  v.  Knowles,   65   Me.  493. 
Sustaining   a   demurrer   to   a   plea   of 

the  general  issue  does  not  entitle 
plaintiff  to  judgment  where  the  brief 
statement  sufficiently  sets  up  a  good 
defense.  Moore  V.  Knowles,  65  Me. 
493. 

Where  a  demurrer  to  the  brief  state- 
ment is  sustained,  the  plea  of  the  gen- 
eral issue  still  remains  and  the  parties 
have  a  right  to  be  heard  upon  it. 
Corthell  V.  Holmes,  87  Me.  24,  32  Atl. 
713. 

88.  Moore  v.   Knowles,   65   Me.  493. 

89.  Piper  r.  Boston  &  M.  R.  E.,  75 
N.  H.  435,  75  Atl.  1041;  Solomons  v. 
Chesley,  58  N.  H.  238;  Bump  v.  Smith, 
11  N.  H.  48. 

90.  Circuit  Ct.  rule  7,  subd.  e;  Cun- 
ningham v.  Hawkins,  163  Mich.  317, 
128  N.  W.  223;  Herman  &  Co.  v.  Peo- 
ple's Department  Store,  160  Mich.  224, 
125  N.  W.  49;  Buckeye  Brewing  Co. 
V.  Eymer,  157  Mich.  518,  122  N.  W. 
124. 

91.  Burgwin  v.   Babcock,   11   111.   28. 

92.  Piper  v.  Boston  &  M.  R.  R,,  75 
N.  H.  228,  72  Atl.  1024;  Leslie  v.  Har- 
low, 18  N.  H.  518. 


93.  Blaisdell  v.  Davis,  72  Vt.  29.5, 
48  Atl.   14. 

94.  Tidewater  Quarry  Co.  v.  Scott, 
105  Ya.  160,  52  S.  E.  835;  Columbia 
Ace.  Assn.  v.  Rockey,  93  Va.  678,  25 
S.  E.  1009. 

95.  Burgwin  v.  Babcock,  11  111.  28; 
Powers  17.  Rutland  R.  Co.,  83  Vt.  415, 
76  Atl.  110;  Keyes  v.  Howe,  18  Vt. 
411. 

It  requires  no  answer  from  the 
plaintiff.  Burgwin  v.  Babcock,  11  111. 
28;  Piper  v.  Boston  &  M.  R.  R.,  75 
N.  H.  228,  72  Atl.  1024;  Leslie  V.  Har- 
low, 18  N.  H.  518. 

It  does  not  require  or  admit  of  an 
answer  by  way  of  replication  or  coun 
ter  notice.  Powers  v.  Rutland  R.  Co., 
83  Vt.  415,  76  Atl.  110;  Xott  r.  Stod- 
dard, 38  Vt.  25,   88  Am.  Dec.   633. 

Where  defendant  pleads  the  general 
issue  with  notice,  plaintiff  may  avail 
himself  of  every  matter  which  he  could 
successfully  new  assign.  Keyes  v. 
Howe,  18  Vt.  411. 

96.  Maine.— Rev.  St.,  c.  84,  §§34, 
17;  Potter  v.  Titcomb,  16  Me.  423. 
He  is  not  bound  to  file  one  unless  or- 
dered to  do  so.  Pratt  V.  Knight,  29  Me. 
471. 

Mississippi. — He  must  give  notice  of 
any  special  matter  in  denial  or  avoid- 
ance which  formerly  he  would  have 
been  required  to  reply  specially.  Code, 
1906,  §744;  Yazoo  &  M.  V.  R.  Co.  v. 
Humphrey,  83  Miss.  721,  36  So.  154. 
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offered  in  support  of  the  matters  therein  set  up,97  or  by  motion  to 
require  a  further  one.ns 

In  most  jurisdictions  the  notice  or  statement  is  not  subject  to  de- 
murrer,"9 or  motion  to  dismiss.1  In  some  states,  however,  a  demurrer 
will  lie  to  a  notice  which  is  insufficient,2  or  it  may  be  stricken  on 
motion.3 

VI.  GENERAL  DENIALS.  —  A.  Right  To  Interpose.  —  The  gen- 
eral issue  as  it  existed  at  the  common  law  is  unknown  under  the 
code,4  but  in  most  states  a  general  denial  is  permitted  in  lieu  thereof.5 


New  Jersey.  —  See  Commonwealth 
Roofing  Co.  v.  Palmer  Leather  Co.,  67 
N.  J.  L.  566,  52   Atl.  389. 

97.  Miss.— Yazoo  &  M.  V.  E.  Co.  V. 
Humphrey,  83  Miss.  721;  New  Orleans, 
J.  &  G.  N.  R.  Co.  v.  Wallace,  50  Miss. 
244;  Wren  v.  Hoffman,  41  Miss.  616. 
N.  H. — Piper  r.  Boston  &  M.  R.  R.,  75 
N.  H.  228,  72  Atl.  1024.  Ohio. — Whit- 
on  v.  Ripley,  1  Ohio  Dec.  (Reprint) 
133.  Vt. — Powers  v.  Rutland  R.  Co., 
83  Vt.  415,  76  Atl.  110;  Campbell  v. 
Camp,  69  Vt.  97,  37  Atl.  238;  Nott 
v.  Stoddard,  38  Vt.  25,  88  Am.  Dec. 
633. 

Evidence  offered  under  it  will  be  ex- 
eluded  if  it  is  insufficient,  or  if  the 
matters  stated  do  not  constitute  a  de- 
fense.    Burgwin  V.  Babcock,  11  111.  28. 

If  the  statement  does  not  disclose  a 
legal  defense,  the  proper  practice  is  by 
motion  to  exclude  any  evidence  in  re- 
spect to  the  matter  contained  in  such 
statement,  or,  if  the  evidence  has  been 
admitted,  by  motion  to  strike  it  out  or 
to  correct  its  effect  by  appropriate  in- 
structions. Columbia  Ace.  Assn.  V. 
Rockey,   93   Va.    678,   25    S.    E.    1009. 

The  court  may  exclude  evidence  of 
any  matter  not  described  so  plainly  as 
to  give  plaintiff  notice  of  its  character. 
Va.  Code,  §3249;  Chestnut  v.  Chestnut, 
104  Va.  539,  52  S.  E.  348;  Columbia 
Ace.  Assn.  V.  Rockey,  93  Va.  678,  25 
S.  E.  1009. 

Where  no  notice  is  furnished  defend- 
ant's  evidence  should  be  excluded. 
Colby  v.  Reams,  109  Va.  308,  63  S.  E. 
1009. 

98.  Chestnut  V.  Chestnut,  104  Va. 
539  52  S.  E.  348;  Columbia  Ace.  Assn. 
v.  Rockey,  93  Va.  678,  25  S.  E.  1009. 

99.  N.  H. — Piper  v.  Boston  &  M.  R. 
R.,  75  N.  H.  435,  75  Atl.  1041,  75  N. 
H.  228,  72  Atl.  1024;  Leslie  v.  Harlow, 
18  N  H.  518.  Vt.— Powers  r.  Rut- 
land R.  Co.,  83  Vt.  415,  76  Atl.  110; 
Campbell   v.   Camp,   69   Vt.   97,   37    Atl. 
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238;  Nott  V.  Stoddard,  38  Vt.  25,  88 
Am.  Dec.  633.  Va. — Columbia  Ace. 
Assn.  v.  Rockey,  93  Va.  678,  25  S.  E. 
1009. 

Sustaining  a  demurrer  is  harmless 
where  the  matter  was  admissible  under 
the  general  issue.  Piper  v.  Boston  & 
M.  R.  R.,  75  N.  H.  435,  75  Atl.  1041. 

1.  Powers  v.  Rutland  R.  Co.,  83  Vt. 
415,  76  Atl.  110;  McMullin  V.  Erwin, 
69   Vt.   338,   38   Atl.   62. 

2.  Corthell  v.  Holmes,  87  Me.  24,  32 
Atl.  713. 

3.  Piper  v.  Boston  &  M.  R.  R.,  75 
N.  H.  228,  72  Atl.  1024;  Vaughan  v. 
Morrison,  55  N.  H.  580;  Pallet  r.  Sar- 
gent, 36  N.  H.  496;  Whiton  V.  Ripley, 
1  Ohio  Dee.  (Reprint)  133. 

4.  Scott  v.  Morse,  54  Iowa  732,  6 
N.  W.  68,  7  N.  W.  15;  Hargan  v.  Burch, 
8  Iowa  309;  Fay  v.  Grimsteed,  10  Barb. 
(N.   Y.)    321. 

An  answer  is  substituted  therefor. 
Coos  Bav  R.  Co.  r,  Siglin,  26  Ore.  387, 
38  Pae.  192;  Buchtel  v.  Evans,  21  Ore. 
309,    28   Pac.    67. 

Nil  debet  is  not  a  proper  plea  under 
the  code.  McElfatrick  V.  Taft  &  Son, 
10  Bush  (Ky.)  160. 

A  general  denial  under  the  code  is 
equivalent  to  a  plea  of  nul  tiel  record. 
Little  Rock  Cooperage  Co.  v.  Hodge, 
112  Ga.  521,  37  S.  E.  743. 

<(In  actions  to  recover  money  claimed 
to  be  due  upon  ordinary  contracts,  the 
general  denial  is  the  cod«  equivalent  of 
the  common  law  plea  of  non-assump- 
sit." Barker  v.  Wheeler,  62  Neb.  150, 
87   N.  W.  20. 

5.  Stone  v.  Quaal,  36  Minn.  46,  29 
N.  W.  326. 

"A  general  denial,  when  it  puts  in 
issue  the  substance  of  the  allegations 
to  which  it  is  addressed,  is  good." 
Kingsley  r.  Gilman,  12  Minn.  515. 
Quoted  in  Leyde  v.  Martin,  16  Minn. 
38. 

A  general  denial  pleaded  to   a  mate- 
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In  some  states  general  denials  are  no  longer  permitted."     In  others 


rial  allegation  is  a  good  answer.  Oades 
v.  Oades,  6  Neb.  304. 

In  California  if  the  complaint  is 
verified,  the  denial  must  be  specific. 
If  not  verified,  a  general  denial  is  suf- 
ficient.    Code  Civ.  Proc,   §437. 

Connecticut. — The  denial  in  the  an- 
swer must  be  special  unless  the  de- 
fendant intends,  in  good  faith,  to  con 
trovert  all  the  allegations,  in  which 
case  he  mav  deny  them  generally.  Gen. 
St.,  1902,  §609. 

A  general  denial  is  only  permissible 
when  it  is  intended  in  good  faith  to 
controvert  all  the  allegations  of  the 
complaint.  Greenthal  V.  Lincoln,  67 
Conn.  372,  35  Atl.  266. 

See  also  Nolan  r.  City  of  New  Brit- 
ain, 69  Conn.  668,  38  Atl.  703,  where  a 
general  denial  was  held  insufficient. 

There  may  be  a  general  denial  in 
the  replv.  where  the  answer  is  special. 
Gen.  St.,  1902,  §610. 

In  Idaho,  if  the  complaint  is  verified, 
the  denial  of  each  allegation  must  be 
specific.  Otherwise  a  general  denial  is 
sufficient.  Rev.  Codes,  §4183;  Unite  I 
States  V.  Shoup,  2  Idaho  493,  21  Pac. 
656. 

Indiana, — When  any  paragraph  of  the 
answer  contains  new  matter,  plaintiff 
mav  replv  to  it  by  a  general  denial. 
Burns'  Ann.  St.,  1908,   §363. 

New  Jersey. — "The  answer  must  spe- 
cially deny  such  allegations  of  fact  in 
the  complaint  as  defendant  intends  to 
controvert,  unless  he  intends  in  good 
faith  to  controvert  all  the  allegations; 
in  that  case  he  may  deny  tnem  gen 
erallv."  Laws,  1912,  c.  231,  Schedule 
A,   §40. 

Tennessee. — "The  defendant  may  en- 
ter a  general  denial  of  the  plaintiff's 
cause  of  action,  equivalent  to  the  gen- 
eral issue  heretofore  in  use."  Shan- 
non's Code,  §4634.  Cumberland  Tel.  & 
Tel.  Co.  v.  Floyd,  112  Tenn.  304,  78 
S.  W.  795;  Insurance  Co.  v.  Thornton, 
97  Tenn.  1,  40  S.  W.   136. 

"He  may  plead  such  general  plea 
whether  such  plea  would  have  been 
good  heretofore  or  not."  Shannon's 
Code,   §4635. 

6.  Arizona. — "A  general  denial  is 
good  as  against  a  general  demurrer." 
Dowdy    v.  Calvi    (Ariz.).   125  Pac.   873. 

Sustaining  a  general  demurrer  to  a 
general  denial  is  harmless  where  every 
issue    raised    by    such    denial    is    either 


admitted  or  is  supplied  by  the  law. 
Dowdy   v.  Calvi    (Ariz.),   125   Pac.   873. 

Arkansas. — Kirbv's  Dig.,  §6098;  Har- 
vey t.  Douglass,  73  Ark.  -221,  83  S.  W. 
946;  Hecht  v.  Caughron,  46  Ark.  132; 
Tyner  v.  Hays,  37  Ark.  599;  Guynn  v. 
McCauley,  32  Ark.  97. 

The  object  of  the  rule  requiring  a 
specific  denial  "is  to  advise  the  op- 
posing party  as  to  what  he  must  es- 
tablish by  proof."  Chapman  &  Dewey 
Land  Co.  v.  Wilson,  91  Ark.  30,  120 
s.   W.  391. 

In  view  of  the  code  provisions  re- 
quiring a  denial  of  "each"  allegation 
controverted  and  that  every  material 
allegation  not  "specifically"  contro- 
verted shall  be  taken  as  true.  Mcllroy 
V.    Buckner,    35    Ark.    555. 

A  plea  of  the  general  issue  may  be 
accepted  by  the  parties  as  tendering 
an  issue,  but  in  such  case  the  scope 
of  the  issue  will  not  be  extended  be- 
yond such  as  the  answer  was  obviously 
intended  to  make.  Hecht  r.  Caughron, 
46  Ark.  132;  Tyner  v.  Hays,  37  Ark. 
599. 

Georgia. — Defendant  must  distinctly 
answer  each  paragraph  of  the  petition, 
and  may  not  file  a  mere  general  de- 
nial, commonly  known  as  a  plea  of  the 
general  issue.  Civ.  Code,  1895,  §5051; 
Brav  v.  Peace,  131  Ga.  637,  62  S.  E. 
1025;  Gunn  r.  Head,  116  Ga.  325,  42 
S.  E.  343:  Thornton  v.  Coleman,  104 
Ga.  625.  30  S.  E.  782;  Ford  v.  Wil- 
liams, 98  Ga.   238,  25   S.   E.  416. 

A  plea  of  the  general  issue  is  not 
issuable  and  is  not  a  denial  of  the 
plaintiff's  right  to  recover.  Johnson  v. 
Cobb,  100  Ga.  139,  28  S.  E.  72. 

"As  to  an  unconditional  contract  in 
writing,  upon  which  suit  is  brought  in 
proper  orderly  paragraphs,  a  plea  of 
the  general  issue  amounts  to  no  de- 
fense at  all."  Jester  v.  Bainbridge 
State  Bank,  4  Ga.  App.  469,  61  S.  E. 
929. 

A  mere  plea  of  "not  indebted"  is 
simply  a  plea  of  the  general  issue,  and 
averments  not  otherwise  denied  are  to 
be  taken  as  prima  facie  true.  Smith 
v.  Holbrook.  Glazier  &  Co.,  99  Ga.  256, 
25  S.  E.  627. 

A  plea  that  defendant  is  not  in- 
debted is  not  a  plea  of  the  general  issue 
when  it  proceeds  to  set'  forth  specially 
certain    facts    as   constituting   the    rea- 
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they  are  not  permitted  in  certain  specified  cases,  as  where  a  defendant 
wishes  to  controvert  general  averments  of  the  performance  of  condi- 
tions precedent  in  a  contract,7  or  of  the  rendition  of  a  judgment,8 
or  to  deny  the  plaintiff's  capacity  to  sue,9  or  the  execution-  of  a 
written  instrument  sued  on,10  or  in  an  action  on  an  account,  where 


son  why  he  is  not.     Dendy  v.  Gamble 
&  Copeland,  59  Ga.  434. 

Kentucky.— Civ.  Code,  §126.  A  de- 
nial of  each  averment  of  the  petition 
relative  to  plaintiff  is  insufficient. 
Evans  v.  Evans,  93  Ky.  510,  20  S.  W. 
605. 

7.  Iowa.— Code,  §3628;  Hagan  v. 
Merchants'  &  Bankers'  Ins.  Co.,  81 
Iowa  321,  46  N.  W.  1114;  Halferty  v. 
Wilmering,  112  U.  S.  713,  5  Sup.  Ct. 
364,  28  L.  ed.  858. 

Kentucky. — Preston  v.  Roberts,  12 
Bush  570;  Gridler  v.  Farmers  &  Dro- 
vers' Bank,  12  Bush  333. 

8.  A  general  denial  of  an  allega- 
tion that  a  judgment  was  duly  ren- 
dered is  insufficient,  but  the  facts  re- 
lied on  must  be  specifically  stated. 
Iowa  Code,  §3628;  American  Emigrant 
Co.  v.  Fuller,  83  Iowa  599,  50  N.  W. 
48. 

9.  Connecticut. — If  the  defendant 
intends  to  controvert  the  right  of  the 
plaintiff  to  sue  as  executor,  or  as  trus- 
tee, or  in  any  other  representative  ca- 
pacity, or  as  a  corporation,  or  to  con- 
trovert the  execution  or  delivery  of 
any  written  instrument  or  recognizance 
sued  upon,  he  shall  deny  the  same  in 
his  answer  specifically.  Gen.  St.,  1902, 
§609. 

Iowa. — Where  the  fact  that  plaintiff 
is  a  corporation  (Krause  v.  Modern 
Woodmen  of  America,  133  Iowa  199. 
110  N.  W.  452;  Stier  v.  Oskaloosa,  41 
Iowa  353;  Blackshire  V.  Iowa  Home- 
stead Co.,  39  Iowa  624),  or  partnership, 
or  his  representative  capacity  (Sparks 
V.  National  Masonic  Ace.  Assn.,  100 
Iowa  458,  69  N.  W.  678;  Mayes  v. 
Turley,  60  Iowa  407,  14  N.  W.  731; 
Goodhue  v.  Daniels,  54  Iowa  19,  6  N. 
W.  129),  is  alleged  generally,  it  is 
not  sufficient  to  deny  such  fact  in  terms 
contradictory  of  the  allegation,  but  the 
facts  relied  on  must  be  specifically 
stated.     Code,  §3628. 

The  rule  applies  to  allegations  of 
citizenship,  where  the  right  to  sue  de- 
pends on  citizenship.  Craig  V.  Hassel- 
man,  74  Iowa  538,  38  N.  W.  402;  Lit- 
tleton V.  Harris,  73  Iowa  167,  34  N.  W. 
800. 


Minnesota. — No  proof  that  plaintiff 
or  defendant  is  a  corporation  shall  be 
required  in  the  absence  of  a  specific 
denial.  Rev.  Laws,  1905,  §4148;  State 
v.  Ames,  31  Minn.  440,  18  N.  W.  277. 

A  denial  on  information  and  belief 
is  insufficient.  First  Nat.  Bank  v. 
Loybed,  28  Minn.  396,    10    N.    W.    421. 

When  two  or  more  persons  sue  or  de- 
fend as  partners,  they  may  give  in  evi- 
dence any  contract  admissible  under 
the  pleadings.  And  unless  the  partner- 
ship is  specifically  denied  by  the  ad- 
verse party,  no  proof  shall  be  required 
that  they  are  the  same  persons  who 
composed  such  partnership  when  the 
contract  was  made.  Rev.  Laws,  1905, 
§4149. 

The  statute  does  not  apply  where  the 
denial  is  not  that  the  plaintiffs  are  co- 
partners but  that  defendant  was  a  co- 
partner with  them.  Hardin  V.  Jamison, 
60  Minn.  348,  62  N.  W.  394. 

In  New  York  issue  cannot  be  raised 
on  an  allegation  in  the  complaint  that 
plaintiff  is  a  corporation  by  a  denial, 
but  only  by  an  affirmative  allegation 
that  plaintiff  is  not  a  corporation. 
Code  Civ.  Proc,  §1776;  Stroock  Plush 
Co.   v.  Talcott,  113  N.  Y.  Supp.  214. 

In  South  Dakota  the  existence  of  a 
corporation  plaintiff  or  defendant  need 
not  be  proved  unless  it  is  expressly 
alleged  that  it  is  not  a  corporation. 
Civ.  Code,  §414. 

A  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether 
it  is  or  not  does  not  put  plaintiff's  cor- 
porate existence  in  issue.  Northwes- 
tern Cordage  Co.  v.  Galbraith,  9  S.  D. 
634,  70  N.  W.  1048. 

10.  Connecticut. — The  execution  and 
delivery  of  the  written  instrument  in" 
suit  are  admitted  for  the  purposes  of 
the  case  where  not  specifically  denied, 
and  must  be  accepted  upon  trial  as 
proved  without  the  production  of  evi- 
dence. Jacobs  v.  Hogan,  73  Conn.  740. 
49  Atl.  202;  Garland  V.  Gaines,  73 
Conn.  662,  49  Atl.  19. 

Idaho. — United  States  v.  Alexander, 
2  Idaho  386,  17  Pac.  746. 

Massachusetts. — The  signatures  of  any 
written    instrument    which    is    declared 
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the  items  comprising  the  claim  are  set  out,11  or  in  equity  cases,12  or 
where  the  pleading  to  which  the  denial  is  directed  is  verified.13 

B.  Form.  —  In  the  absence  of  a  statutory  provision  on  the  sub- 
ject, no  particular  form  of  general  denial  is  essential  under  the  codes, 
and  any  words  are  sufficient  which  fairly  import  a  denial  of  all  the 
averments  of  the  pleading  to  which  it  is  addressed.14  The  usual  form 
is  that  the  pleader  denies  each  and  every  allegation  contained  in  said 
pleading.15  The  denial  must  be  sufficiently  specific  to  clearly  indicate 
the  allegations  to  which  it  is  directed.16     The  right  to  interpose  a 


on  or  set  forth  as  a  cause  of  action 
or  ground  of  defense  is  admitted  unless 
the  party  to  be  charged  thereby  files 
a  specific  denial  of  its  genuineness  and 
a  demand  that  it  shall  be  proved  at 
the  trial.  E.  L.,  c.  173,  §86;  True  V. 
Dillon,   138   Mass.   347. 

The  statute  does  not  apply  to  the 
signature  of  an  attesting  witness  to  a 
promissory  note.  Holden  v.  Jenkins, 
125   Mass.   446. 

If  the  denial  is  imperfect,  the  court 
may  allow  an  amendment  on  proper 
terms.  Ham  V.  Kerwin,  146  Mass.  378, 
15  N.  E.  657. 

The  denial  and  demand  is  distinct 
from  an  answer,  and  contemplates  that 
there  is  an  answer  to  which  it  relates. 
True  V.  Dillon,  13S  Mass.  347. 

The  statute  prescribes  a  rule  of  evi- 
dence and  practice,  rather  than  a  rule 
of  pleading.  True  v.  Dillon,  138  Mass. 
347. 

"The  defendant  denies  each  and 
every  allegation  in  the  plaintiff's  writ 
and  declaration,  and  denies  the  signa- 
ture of  the  alleged  note  described  in 
the  plaintiff's  declaration,"  is  insuf- 
ficient. Spooner  r.  Gilmore,  136  Mass. 
248. 

11.  Defendant  must  specifically  deny 
each  item  which  he  desires  to  contro- 
vert. Cantrill  v.  Sebree's  Admx.,  146 
Ky.  269,  142  S.  W.  415;  Palmer  v.  John- 
son's Admr.,  13  Ky.  L.  Kep.  590,  18 
S.  W.  234  (abstract). 

12.  In  the  Federal  Courts. — Equity 
rule   30    (198  Fed.   xxvii). 

Mississippi. — All  matters  of  fact 
averred  in  the  bill  and  not  denied  oth- 
erwise than  by  the  general  traverse 
may  be  taken  at  the  hearing  as  ad- 
mitted. Code,  1906,  §587;  Hopper  v. 
Overstreet,  79  Miss.  241,  30  So.  637; 
Colbert  v.  Henley,  64  Miss.  374,  1  So. 
631;  Mead  v.  Day,  54  Miss.  58;  Mc- 
Allister v.  Clopton,  51  Miss.  257. 

A   denial   on  information   is  a   denial 


otherwise  than  by  the  general  traverse. 
Carpenter  v.  Edwards,  64  Miss.  595.  1 
So.   764. 

But  a  mere  averment  that  defendant 
does  not  know  whether  a  fact  is  true 
or  not  is  insufficient.  Hopper  v.  Over- 
street,  79  Miss.  241,  30  So.  637;  Mead 
v.  Day,  54   Miss.  58. 

13.  Cal.  Code  Civ.  Proc,  §437; 
Idaho  Eev.  Codes,  §4183;  United 
States  v.  Shoup,  2  Idaho  493,  21  Pac. 
656. 

A  conjunctive  general  denial  of  sev- 
eral matters  pleaded  in  a  verified  cross- 
complaint  is  bad.  Stickney  v.  Hanra- 
han,   7  Idaho  424,  63   Pac.   189. 

14.  Hoffman  V.  Eppers,  41  Wis.  251. 
In  an  action  to  recover  damages  for 

an  assault  and  battery,  "the  defendant 
is  not  guilty  of  the  grievances  in  the 
plaintiff's  complaint  alleged,  or  any 
or  either  of  them,  or  any  part  there- 
of," is  a  good  general  denial.  Hoff- 
man v.  Eppers,  41  Wis.  251. 

15.  Prunty  v.  Consolidated  Fuel  & 
Light  Co.,  82  Kan.  541,  108  Pac.  802. 

As  usually  expressed,  a  general  de- 
nial "is  of  'each  and  every  allegation' 
of  the  whole,  or  of  some  clearly-indi- 
cated portion,  of  the  pleading  to  which 
the  denial  is  in  answer,  or  of  the  whole 
or  part  of  such  pleading  with  clearly 
and  definitely  expressed  exceptions. 
However  expressed,  it  is  sufficient  if 
it  clearly  shows  that  the  pleader  in- 
tends to  deny  'each  and  every'  of  the 
allegations  in  the  whole  or  of  the  part 
of  the  opposite  pleading  referred  to." 
Stone  v.  Quaal,  36  Minn.  46,  29  N.  W. 
326. 

It  should  be  not  simply  of  "all," 
but  "of  each  and  all"  or  "each  and 
every"  of  the  allegations  referred  to. 
Lewis  v.  Coulter,  10  Ohio  St.  451. 

"He  denies  generally  each  and  every 
allegation  thereof"  is  good.  Penter  v. 
Staight,  1  Wash.  365,  25  Pae.  469. 

16.  See  III,  C,  supra. 
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qualified  general  denial  has  been  treated  in  a  previous  section.17 

A  single  general  denial  may  be  sufficient  to  put  in  issue  the  separate 
answers  of  several  defendants.18 

C.  Issues  Raised  by  the  General  Denial,  and  Matters  Provable 
Under  It.  —  The  general  denial  under  the  codes  is  not  equivalent  to 
the  general  issue  at  common  law,19  but  is  considerably  more  restricted 
in  its  scope.20 

It  is  a  plea  in  bar,21  and  admits,  for  the  purposes  of  the  action,  that 
the  facts  pleaded  in  the  complaint  state  a  good  cause  of  action.22  It 
never  asserts  facts,  but  simply  denies  facts.23 

It  puts  in  issue  all  the  material24  allegations  of  the  pleading  to 
which  it  is  addressed,25   as  distinguished   from   the   liability   arising 


17.  See   III,   C,   supra. 

18.  In  Ferguson  V.  Wagner,  41  Ind. 
450,  "The  plaintiff,  for  reply  to  de- 
fendant's answer,  says  that  he  denies 
each  and  every  allegation  to  the  an- 
swer" was  held  to  apply  to  the  sep- 
arate answers  of  all  the  defendants. 
In  any  event  the  question  could  not  be 
raised  by  a  defendant  who  went  to 
trial  without  objection. 

As  to  the  right  of  plaintiff  to  reply 
by  one  general  denial  where  the  de- 
fendants file  several  answers,  see  Torr 
v.   Torr,   20   Ind.   118. 

19.  Hill-Dodge  Banking  Co.  V. 
Loomis,  140  Mo.  App.  62,  119  S.  W.  967. 

20.  Barr  v.  Lake,  147  Mo.  App.  252, 
126  S.  W.  755. 

Under  the  general  issue  everything 
was  open  to  proof  which  tended  to 
show  a  defense,  while  under  a  general 
denial  defendant  may  disprove  only  such 
matters  as  are  essential  to  sustain  the 
plaintiff's  case.  Northrup  v.  Mississippi 
Valley  Ins.  Co.,  47  Mo.  435,  4  Am. 
Kep.  337^  Barr  v.  Lake,  147  Mo.  App. 
252,  126  S.  W.  755;  Mize  v.  Glenn, 
38  Mo.  App.  98. 

Under  the  general  issue  defendant 
may  prove  any  facts  tending  to  show 
that  plaintiff  never  had  a  cause  of 
action,  while  under  the  code  denials 
confine  the  defense  to  a  contestation 
of  the  facts  alleged  in  the  petition. 
Oleson  v.  Hendrickson,  12  Iowa  222. 

"The  common  law  plea  of  the  gener- 
al issue  was  much  broader  than  the 
code  denial,  for  it  permitted  evidence 
not  only  of  matters  tending  directly  to 
deny  plaintiff's  cause  of  action,  but 
also  of  new  matters  tending  to  under- 
mine it."  Puritan  Mfg.  Co.  v.  Toti 
&  Gradi,  14  N.  M.  425,  94  Pac.  1022. 

21.     It  is  a  mere  traverse  in  bar  of 


the  material  facts  alleged  in  the  peti- 
tion. Barr  v.  Lake,  147  Mo.  App.  252, 
126  S.  W.  755. 

"A  general  denial  is  a  plea  in  bar, 
not  broader  at  least  than  the  general 
issue  at  common  law,  and  cannot  raise 
any  defense  by  way  of  abatement.'' 
Butcher  v.  Dutcher,  39  Wis.  651. 

In  Moore  V.  Harmon,  142  Ind.  555, 
41  N.  E.  599,  it  was  held  that 
an  agreement  "that  the  defend- 
ant be  permitted  to  have  all  com- 
petent defenses  under  the  general 
denial"  would  be  construed  to  embrace 
only  such  defenses  as  were  competent 
in  bar  of  the  action,  and  hence  did  not 
embrace   a   defect   of  parties. 

22.  Baldwin  v.  City  of  Aberdeen,  23 
S.  D.  636,  123  N.  W.  80. 

23.  Fowler  v.  Fowler,  52  Conn.  254. 

24.  Only  such  facts  as  are  material. 
Cal.—  Code  Civ.  Proc,  §437.  Conn. 
Fowler  v.  Fowler,  52  Conn.  254.  Idaho. 
Kev.   Codes,   §4183. 

Only  such  allegations  as  the  plaintiff 
is  required  to  prove  in  order  to  recover 
on  his  cause  of  action.  Herpolsheimer 
v.  Citizens'  Ins.  Co.,  79  Neb.  685,  113 
N.  W.  152. 

An  averment  which  plaintiff  is  not 
bound  to  prove  is  not  a  material  allega- 
tion. Pittsburgh,  C,  C.  &  St.  L.  E. 
Co.  r.  Eacer,  5  Ind.  App.  209,  31  N. 
E.  852. 

Does  not  put  in  issue  allegations 
which  are  mere  surplusage.  Brady  v. 
National  Supply  Co.,  64  Ohio  St.  267, 
60   N.   E.   218. 

25.  Cal. — San  Francisco  Commercial 
Agency  v.  Widemann  (Cal.  App.),  124 
Pac.  1056.  Ind. — Goode  v.  Elwood 
Lodge,  160  Ind.  251,  66  N.  E.  742; 
Schilling  v.  Indianapolis  &  C.  Tr.  Co. 
(Ind.    App.),    96    N.    E.    167,   97    N.    E. 
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124;  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
v.  Racer,  5  Ind.  App.  209,  31  N.  E.  852. 
Mass. — Hawks  v.  Hawks.  124  Mass. 
457.  Mo.— Handlan  v.  Miller,  143  Mo. 
App.  101,  122  S.  W.  751.  Neb.— Hess 
v.  Dodge,  82  Neb.  35,  116  N.  W.  863; 
Walton  Plow  Co.  V.  Campbell,  35  Neb. 
173,  52  N.  W.  883;  Donovan  v.  Fowler, 
17  Neb.  247,  22  N.  W.  424. 

Every  fact  the  burden  of  proof  of 
which  rests  on  the  plaintiff.  Caverly 
v.  McOwen,  123  Mass.  574. 

All  matters  which  plaintiff  is  bound 
to  prove,  and  nothing  more.  McNulty 
v.  City  of  New  York,  168  N.  Y.  117, 
61  N.  E.  Ill;  Milbank  v.  Jones,  127 
N.  Y.  370,  28  N.  E.  31. 

All  facts  necessary  to  be  proved  by 
plaintiff  in  order  to  make  out  a  prima 
facie  case.  Caverly  v.  McOwen,  123 
Mass.  574;  Hill  V.  Crompton,  119  Mass. 
376;  Davis  v.  Travis,  98  Mass.  222; 
Walsh  v.  First  Nat.  Bank,  139  Mo. 
App.  641,  123  S.  W.  1001. 

Every  fact  included  within  the  alle- 
gations of  the  petition  which  plaintiff 
must  prove  in  order  to  recover. 
Springer  v.  Kleinsorge,  83  Mo.  152,  156. 

"A  general  denial  has  as  wide  a 
scope  as  the  allegations  of  the  pleading 
which  it  denies,  and  puts  in  issue  every 
fact  alleged  in  it."  German-Am.  Bank 
v.  White,  38  Minn.  471,  38  N.  W.  361. 
Quoted  with  approval  in  McGrath  v. 
Valentine,  167  Fed.  473,  93  C.  C.  A. 
109. 

It  is  similar  to  the  general  issue  at 
common  law  in  that  it  controverts  all 
the  several  defenses  set  up  in  the  an- 
swer. Cleveland  v.  Worrell,  13  Ind. 
545. 

In  effect,  a  general  denial  of  "each 
and  every  allegation"  is  "precisely 
the  same  as  if  each  of  the  allegations 
so  denied  were  specifically  and  separ- 
ately referred  to  and  denied,"  and  "it 
puts  in  issue  each  allegation  of  fact 
to  which  it  relates  as  fully  as  though 
each  of  such  allegations  were  specific- 
ally denied."  Stone  v.  Quaal,  36  Minn. 
46,"  29  N.  W.  326.  See  also  to  the  same 
effect:  Fogle  v.  Schaeffer,  23  Minn. 
304;   Fetz  r.  Clark,  7  Minn.  217. 

"All  of  the  allegations  of  the  complaint 
may  be  controverted  by  a  denial  and 
upon  this  pleading  the  defendant  suc- 
ceeds unless  the  plaintiff  is  able  to 
establish  the  allegations  of  his  com- 
plaint, in  which  case  he  becomes  en- 
titled to  judgment  unless  the  defendant 
has  an  independent   defense  consisting 


of  new  matter  or  counterclaim  which 
he  has  set  up  in  his  answer."  Mc- 
Nulty v.  City  of  New  York,  168  N.  Y. 
117,  61  N.  E.  111. 

"Plaintiff,  for  a  reply  to  the  several 
paragraphs  of  the  answer,  denies  each 
and  every  allegation  thereof"  is  suf- 
ficient, it  not  being  necessary  to  reply 
to  each  paragraph  separately.  Cleve- 
land V.  Worrell,  13  Ind.  545. 

The  statute  permitting  a  general 
denial  does  not  provide  what  effect 
shall  be  given  it  or  that  it  shall  be 
deemed  to  controvert  in  all  cases  every 
material  allegation  of  the  complaint. 
Ewen  v.  Chicago  &  N.  W.  R.  Co.,  38 
Wis.  613. 

Facts  averred  by  implication  in  a 
statutory  short  form  of  petition  are 
traversed  and  put  in  issue  by  a  gen- 
eral denial.  Dykeman  v.  Johnson,  83 
Ohio  126,  93  N.  E.  626. 

It  puts  in  issue  the  specific  aver- 
ments of  the  complaint  and  all  infer- 
ences of  fact  implied  by  law  there- 
from as  fully  as  if  what  is  inferred 
by  law  from  the  general  statements 
therein  had  been  specifically  set  forth 
and  specificallv  denied.  Hodgson  v. 
Mather,  92  Minn.  299,  100  N.  W.  87. 

Examples  of  matters  that  have  been 
held  to  be  put  in  issue  by  a  general 
denial:  In  an  action  on  a  contract 
by  an  assignee  thereof,  the  fact  of 
the  assignment.  Johnson  v.  Vickers, 
139  Wis.  145,  120  N.  W.  837. 

The  execution  and  delivery  of  the 
note  in  suit.  Donovan  v.  Fowler,  17 
Neb.  247,  22  N.  W.  424. 

In  an  action  on  a  promissory  note, 
alleged  to  have  been  "so  mutilated 
and  partially  lost  as  to  be  impossible 
of  copy,"  under  a  general  denial  plain- 
tiff must  prove  the  existence  of  a  note 
such  as  that  described  in  the  complaint, 
and  its  destruction  or  loss  and  the  con- 
tents thereof.  Kernodle  r.  Gibson.  114 
Ind.   451,   17  N.   E.   99. 

In  an  action  to  enforce  specific  per- 
formance of  a  contract  made  by  one 
alleged  to  have  been  plaintiff's  agent, 
the  fact  of  the  agency  and  a  sale  by 
the  agent  in  accordance  with  the  au- 
thoritv  conferred  on  him.  Staten  V. 
Hammer,   121  Iowa  499,  96  N.  W.  964. 

In  an  action  for  damages  for  injuries 
resulting  from  a  collision  of  two  ve- 
hicles, that  one  team  was  under  control 
of  the  defendant  when  the  accident 
occurred.  Kimble  v.  Stackpole,  60 
Wash.  35,  110  Pac.  677. 
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from  such  facts,2*  and  casts  upon  the  adverse  party  the  burden  of 
proving  the  same.27 

Under  it  the  defendant  may  prove  any  fact  which  tends  directly 
to  disprove  any  of  the  material  allegations  of  the  complaint,28  and 
to  show  that  the  plaintiff  never  had  a  cause  of  action,20  but  he  is 


In  chancery  a  general  denial  in  the 
answer  puts  in  issue  the  material  alle- 
gations of  the  bill  not  admitted  in 
the  answer  and  to  which  no  response 
is  made.  Pinney  v.  Pinney,  46  Fla.  559, 
35  So.  95. 

A  general  replication  in  equity  is  a 
general  denial  of  the  truth  of  the  de- 
fendant's plea  or  answer.  Stewart  v. 
Conrad's  Admr.,  100  Va.  128,  40  S.  E. 
624. 

See   the   title    "Bills   and  Answers." 

26.  It  puts  in  issue  the  facts  al- 
leged and  not  the  liability  arising  from 
those  facts.  Iselin  v.  Simon,  62  Minn. 
128,  64  N.  W.  143;  Musser  v.  Adler, 
86   Mo.  445. 

27.  U.  S. — Nemaha  County  v.  Frank, 
120  U.  S.  41,  7  Sup.  Ct.  395,  30  L.  ed. 
584.  Cal. — San  Francisco  Commercial 
Agency  v.  Widemann  (Cal.  App.).  124 
Pac.  1056.  Conn.— Gen.  St.,  1902, 
§§609,  610.  Ind.— Hamilton  v.  Shoaff, 
99  Ind.  63;  Graves  *;.  Garard,  44  Ind. 
App.  712,  90  N.  E.  22.  Neb. — Miller 
v.  Nicodemus,  58  Neb.  352,  78  N.  E. 
618;  Kirbv  v.  Sehrader,  58  Neb.  316, 
78  N.  W.  616;  Jones  v.  Burtis,  57  Neb. 
604.  78  N.  W.  261.  N.  Y  —  Tobenkin  V. 
Piermont,    116   N.   Y.   Supp.   718. 

Where  a  complaint  is  not  verified,  a 
general  denial  puts  the  plaintiff  to  the 
proof  of  the  substantive  allegations 
upon  which  his  right  of  recovery  de- 
pends, and  plaintiff's  prima  facie  case, 
when  made,  may  be  controverted  and 
overcome  by  defendant.  United  States 
V.  Alexander.  2  Idaho  386.  17  Pac.  746. 

28.  Cal.— Mott  V.  Minor,  11  Cal. 
App.  774,  106  Pac.  244.  la,— Over- 
house  v.  American  Cereal  Co.,  128  Iowa 
580,  105  N.  W.  113;  Cole  V.  Laird,  121 
Iowa  146,  96  N.  W.  744;  Thompson  V. 
Anderson.  86  Iowa  703,  53  N.  W.  418; 
Johnson  V.  Pennell,  67  Iowa  669.  25 
N.  W.  874.  Mass. — Hawks  v.  Hawks, 
124  Mass.  457.  Minn. — Town  of  Mar- 
tinsburg  v.  Butler,  112  Minn.  1,  127 
N.  W.  420;  Sodini  v.  Gaber,  101  Minn. 
155,  111  N.  W.  962;  Jenning  v.  Rohde, 
99  Minn.  335,  109  N.  W.  597;  Loftus 
Hubbard  Elevator  Co.  v.  Smith-Alvord 
Co..  90  Minn.  418.  97  N.  W.  125;  Han- 
son r.  Diamond  Iron  Min.  Co.,  87  Minn. 


505,  92  N.  W.  447;  Iselin  v.  Simon, 
62  Minn.  128,  64  N.  W.  143;  Register 
Printing  Co.  V.  Willis,  57  Minn.  93, 
58  N.  W.  825;  Caldwell  v.  Bruggerman, 
4  Minn.  270.  Miss.— Fitch  &  Chatter- 
ton  v.  Asher,  56  Miss.  571.  Neb. — 
American  Bldg.  &  Loan  Assn.  v.  Rain- 
bolt,  48  Neb.  434,  67  N.  W.  493;  Wal- 
ton Plow  Co.  v.  Campbell,  35  Neb.  173, 
52  N.  W.  883.  N.  Y.— Whitney  v. 
Whitney,  171  N.  Y.  176,  63  N.  E.  834; 
Milbank  v.  Jones,  127  N.  Y.  370,  28 
N.  E.  31;  Fischer  v.  Metropolitan  Life 
Ins.  Co.,  167  N.  Y.  178,  60  N.  E.  431, 
affirming  37  App.  Div.  575,  56  N.  Y. 
Supp.  260;  Griffin  r.  Long  island  R. 
Co.,  101  N.  Y.  348,  4  N.  E.  740;  Clifford 
V.  Dam,  81  N.  Y.  52;  O'Brien  V.  Mc- 
Cann,  58  N.  Y.  373;  Harder  v.  Con- 
tinental Printing  &  Playing  Card  Co., 
117  N.  Y.  Supp.  1001;  Grant  v.  Pratt 
&  Lambert,  87  App.  Div.  490,  84  N. 
Y.  Supp.  983.  Okla. — Robinson  v.  Peru, 
Plow  &  Wheel  Co.,  1  Okla.  140,  31 
Pac.  988.  S.  C. — Burckhalter  V. 
Mitchell,  27  S.  C.  240,  3  S.  E.  225; 
Lyles  r.  Bolles,  8  S.  C.  258.  Wash. 
Penter  v.  Staight,  1  Wash.  365,  25  Pac. 
469.  Wis.— Lee  v.  Young,  147  Wis.  53, 
132  N.  W.  595;  Johnson  v.  Vickers,  139 
Wis.  145,  120  N.  W.  837;  Hilliard  v. 
Wisconsin  L#e  Ins.  Co.,  137  Wis.  208, 
117  N.  W.  999. 

"Any  fact,  independent  of  those  al- 
leged in  the  complaint,  which  is  incon- 
sistent therewith,  and  tends  to  over- 
throw the  plaintiff's  cause  of  action." 
Goode  v.  El  wood  Lodge,  160  Ind.  251, 
66  N.  E.  742. 

29.  Crum  v.  Yundt,  12  Ind.  App. 
308,  40  N.  E.  79;  Patton  v.  Fox.  169 
Mo.  97,  69  S.  W.  287;  Greenway  v. 
James,  34  Mo.  326;  Hill-Dodge  Banking 
Co.  v.  Loomis,  140  Mo.  App.  62,  119  S. 
W.  967;  Barr  v.  Lake,  147  Mo.  App. 
252,  126  S.  W.  755;  Hellmuth  v.  Benoist. 
144  Mo.  App.  695,  129  S.  W.  257; 
City  of  Chillicothe  v.  Henry,  136  Mo. 
App.  468,  118  S.  W.  486;  Madison  v. 
Missouri  Pac.  R.  Co.,  60  Mo.  App.  599. 

That  the  alleged  cause  of  action 
never  existed.  Hilliard  v.  Wisconsin 
Life  Ins.  Co.,  137  Wis.  208,  117  N. 
W.  999. 
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strictly  limited  to  evidence  having  that  tendency.30  The  pleader 
is  not  confined,  however,  to  mere  negative  proof  in  denial  of  the 
facts  stated  by  his  adversary,  but  he  may  give  evidence  of  independent 
facts  inconsistent  therewith  which  tend  to  meet  and  break  down  the 
cause  of  action  or  defense  stated.31 

All  affirmative  defenses,32  and  all  new  matter,33  must  be  specially 
pleaded.  Thus,  under  a  general  denial,  the  defendant  cannot  show 
new  matter  in  avoidance  of  the  allegations  of  the  complaint,34  or  in 


30.  Ind.— Burns'  Ann.  St.,  1908, 
§386;  Pittsburgh,  C,  C.  &  St.  L.  E. 
Co.  v.  Eacer,  5  Ind.  App.  209,  31  N. 
E.  853.  Mo— Libby  v.  St.  Louis,  I.  M. 
&  S.  E.  Co.,  137  Mo.  App.  276,  117 
S.  W.  659;  Mize  v.  Glenn,  38  Mo.  App. 
98.  Neb. — School  Dist.  v.  Shoemaker, 
5  Neb.  36.  Ore.— Coos  Bay  E.  Co.  v. 
Siglin,  26  Ore.  387,  38  Pac.  192;  Buch- 
tel  v.  Evans,  21  Ore.  309,  28  Pac.  67. 
S.  C— Heiden  V.  Atlantic  C.  L.  E.  Co., 
84  S.  C.  117,  65  S.  E.  987;  Henderson 
v.  Bennett,  58  S.  C.  30,  36  S.  E.  2. 
Wash. — Bruce  v.  Foley,  18  Wash.  96, 
50  Pac.  935. 

Under  it  defendant  can  controvert 
only  that  which  plaintiff  is  bound  to 
prove  to  make  out  a  ease.  Harder  v. 
Continental  Printing  &  Playing  Card 
Co.,  117  N.  Y.  Supp.  1001;  Tobenkin 
V.   Piermont,   116   N.   Y.    Supp.    718. 

"Every  matter  of  fact  which  goes 
to  defeat  the  cause  of  action  and  which 
the  plaintiff  is  not  under  the  necessity 
of  proving,  in  order  to  make  out  his 
case,  must  be  alleged  in  the  answer." 
Baker  v.  Kistler,  13  Ind.  63;  Hubler 
v.  Pullen,  9  Ind.  273. 

"If  a  fact  constituting  a  defense 
would  tend  to  negative  a  material  alle- 
gation of  the  complaint,  it  need  not 
be  specially  pleaded;  otherwise  it  is 
new  matter,  and  should  be  pleaded 
specially."  Pittsburgh,  C,  C.  &  St. 
L.  E.  Co.  v.  Eaeer,  5  Ind.  App.  209, 
31  N.  E.  853. 

31.  Balue  v.  Sear,  131  Ind.  301,  28 
N.  E.  707;  Hamline  v.  Engle,  14  Ind. 
App.  685,  42  N.  E.  760,  43  N.  E.  463; 
Crum  v.  Yundt,  12  Ind.  App.  308,  40 
N.  E.  79;  Sodini  v.  Gaber,  101  Minn. 
155,  111  N.  W.  962. 

The  statute  does  not  mean  "that 
all  evidence  under  the  general  denial 
must  be  directly  negative  in  character, 
but  facts  independent  of  those  averred 
in  the  complaint,  of  n  nature  affirma- 
tive, but  which  have  a  negative  effect 
upon  the  issues,  are  admissible."     Hess 


V.  Union  State  Bank,  156  Ind.   523,  60 
N.  E.  305. 

32.  Bruce  v.  Foley,  18  Wash.  96,  50 
Pac.   935. 

Defenses  not  included  in  the  allega- 
tions necessary  to  support  the  plain- 
tiff's case.  Northrup  v.  Mississippi 
Valley  Ins.  Co.,  47  Mo.  435,  4  Am. 
Eep.  337;  Hill-Dodge  Banking  Co.  v. 
lioomis,  140  Mo.  App.  62,  119  S.  W. 
967. 

All  defenses  except  the  mere  denial 
of  the  facts  alleged  by  the  plaintiff. 
Burns'  Ann.  St.  Ind.,  1908,  §361;  Live- 
sey  v.  Livesey,  30  Ind.  398;  Baker  v. 
Kistler,  13  Ind.  63. 

33.  Phoenix  Ins.  Co.  V.  Barnd,  16 
Neb.  89,  20  N.  W.  105;  Jones  v. 
Seward  Co.,  10  Neb.  154,  4  N.  W.  946; 
McKyring  v.  Bull,  16  N.  Y.  297;  Grant 
V.  Pratt  &  Lambert,  87  App.  Div.  490, 
84  N.   Y.   Supp.   983. 

New  matter,  arising  since  the  cause 
of  action.  City  of  Chillicothe  v.  Henry, 
136  Mo.  App.  468.  118  S.  W.  486. 

Facts  not  included  in  the  allegations 
necessary  to  support  the  plaintiff's 
ease.  Libbv  v.  St.  Louis,  I.  M.  &  S. 
E.  Co.,  137  Mo.  App.  276,  117  S.  W.  659. 

Where  a  cause  of  action  which  once 
existed  ha9  been  determined  by  some 
subsequent  event,  such  new  matter 
must  be  specially  pleaded.  Greenway 
V.  James,  34  Mo.  326;  Hellmuth  V. 
Benoist,  144  Mo.  App.  695,  129  S.  W. 
257. 

34.  U.  S. — Oscanyan  v.  Winchester 
E.  Arms  Co.,  103  U.  S.  261,  26  L.  ed. 
539.  Cal. — Mott  v.  Minor,  11  Cal.  App. 
774,  106  Pac.  244.  Conn.— Gen.  St., 
1902,  §§610,  611;  Kellogg  v.  City  of 
New  Britain,  62  Conn.  232,  24  Atl.  996. 
Idaho. — United  States  v.  Alexander,  2 
Idaho  386,  17  Pac.  746.  Ind.— Balue 
v.  Sear,  131  Ind.  301,  28  N.  E.  707; 
Crum  v.  Yundt,  12  Ind.  App.  308,  40 
N.  E.  79.  la.— Code,  §3629;  Aultman 
Engine  Thresher  Co.  v.  Chicago,  E.  T. 
&  P.  E.  Co.,  143  Iowa  561,  121  N.  W. 

Vol.  VII 


92 


DENIALS 


discharge  or  release,38  or  in  excuse,36  or  justification,37  of  the  acts 
complained  of. 

Jurisdiction  of  the  federal  courts  cannot  be  challenged  under  a 
general  denial.38 

Capacity  To  Sue.  —The  general  denial  admits  the  plaintiff's  capacity 
to  sue  as  set  out  in  the  complaint.39 

Actions  on  Contracts. —  The  nonexistence  of  the  contract  sued  on,40 
or  that  it  was  not  made  with  the  defendant,41  or  with  the  plaintiff,42 


22;  Scott  V.  Moore,  54  Iowa  732,  6  N. 
W.  68,  7  N.  W.  15.  Minn.— Hanson  v. 
Diamond  Iron  Min.  Co.,  87  Minn.  505. 
92  N.  W.  447;  Iselin  v.  Simon,  62  Minn. 
128,  64  N.  W.  143.  Mo.— Northrup  r. 
Mississippi  Valley  Ins.  Co.,  47  Mo.  435, 
4  Am.  Eep.  337;  Libby  v.  St.  Louis, 
I.  M.  &  S.  E.  Co.,  137  Mo.  App.  276, 
117  S.  W.  659.  Neb.— Keens  v.  Eobert- 
son,  46  Neb.  837,  65  N.  W.  897.  N.  Y. 
McKyring  v.  Bull,  16  N.  Y.  297.  S.  C. 
Henderson  v.  Bennett,  58  S.  C.  30,  36 
S.  E.  2;  Lyles  v.  Bolles,  8  S.  C.  258. 

Not  a  state  of  facts  under  which  de- 
fendant would  be  relieved  from  liabil- 
ity if  the  allegations  of  the  complaint 
were  all  true.  Heiden  V.  Atlantic  C. 
L.  E.  Co.,  84  S.  C.  117,  65  S.  E.  987. 

35.  Iowa  Code,  §3629;  Aultman  En- 
gine Thresher  Co.  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  143  Iowa  561,  121  N.  W.  22. 

36.  Iowa  Code,  §3629;  Aultman  En- 
gine Thresher  Co.  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  143  Iowa  561,  121  N.  W.  22. 

37.  Iowa  Code,  §3629;  Aultman  En- 
gine Thresher  Co.  r.  Chicago,  E.  I.  & 
P.  E.  Co.,  143  Iowa  561,  12i  N.  W.  22. 

38.  Hill  v.  Walker,  92  C.  C.  A.  633, 
167   Fed.   241. 

See  also  the  title  "Federal  Courts." 

39.  Heaston  v.  Cincinnati  &  Ft.  W. 
E.  Co.,  16  Ind.  275;  Downs  v.  McCombs, 
16    Ind.    211. 

Want  of  capacity  to  sue  cannot  be 
taken  advantage  of  under  a  general 
denial  when  not  apparent  on  the  face 
of  the  complaint.  Committee  of  a 
lunatic.  Blackwell  r.  British  American 
Mtg.  Co.,  65  S.  C.  105,  43  S.  E.  395. 

The  appointment  and  qualification  of 
a  curator  (Baxter  v.  St.  Louis  Transit 
Co.,  198  Mo.  1,  95  S.  W.  856)  or  next 
friend  (Berry  v.  St.  Louis,  M.  &  S.  E. 
E.  Co.,  214  Mo.  593,  114  S.  W.  27)  or 
guardian  ad  litem  (Seigler  v.  Southern 
Ey.  Co.,  85  S.  C.  345,  67  S.  E.  296).- 

Eepresentative  character  of  the 
plaintiff.  Ewen  v.  Chicago  &  N.  W.  E. 
Co.,  38  Wis.  613;  Sanford  v.  McCreedy, 
28  Wis.  103. 
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The  representative  character  of  an 
administrator  suing  for  wrongful  death. 
Objection  to  his  bringing  suit  must  be 
taken  by  demurrer  or  by  special  denial. 
Coney  Island  Co.  V.  Nitsch,  3  Ohio  N. 
P.   (N.  S.)   81. 

The  due  incorporation  of  the  plain- 
tiff. Neb. — Dietrich  v.  Lincoln  &  N. 
W.  E.  Co.,  13  Neb.  43,  14  N.  W.  13. 
Ohio. — Minzey  v.  Marcy  Mfg.  Co.,  6 
Ohio  C.  C.  (N.  S.)  593.  S.  U.— Land 
Mtg.  Inv.,  etc.  Co.  v.  Williams,  35  S. 
C.  367,  14  S.  E.  821;  American  Button- 
Hole,  Overseaming  &  Sowing  Mach. 
Co.  v.  Hill,  27  S.  C.  164,  3  S.  E.  82; 
Liberian  Exodus  Joint-Stock  Steamship 
Co.  V.  Eodgers,  21  S.  C.  27;  Commercial 
Ins.  &  Banking  Co.  V.  Turner,  8  S.  C. 
110. 

That  plaintiff  is  a  corporation  is  not 
put  in  issue  by  a  general  denial  even 
though  the  petition  alleges  that  it  is. 
Brady  v.  National  Supply  Co.,  64  Ohio 
St.  267,  60'  N.  E.  218. 

Contra. — Where  it  is  necessary  for 
plaintiff  to  allege  its  corporate  exist- 
ence, a  general  denial  puts  such  allega- 
tion in  issue.  Town  of  Denver  v.  City 
of  Spokane  Falls,  7  Wash.  226,  34  Pac. 
226. 

40.  Hill-Dodge  Banking  Co.  V. 
Loomis,  140  Mo.  App.  62,  119  S.  W. 
967. 

In  an  action  on  a  destroyed  insur- 
ance policy,  that  the  one  sued  on  never 
had  existed  and  that  the  one  actually 
issued  had  been  destroyed  before  the 
date  of  the  loss.  Cooper  v.  American 
Cent.  Ins.  Co.,  139  Mo.  App.  570,  123 
S.  W.  497. 

41.  In  an  action  to  recover  the  value 
of  material  sold  to  defendant  under  a 
verbal  contract,  that  it  was  sold  to  a 
partnership  of  which  defendant  was  a 
member.  Wiedeman  r.  Hedges,  63  Neb. 
103,  88  N.  W.  170. 

42.  That  it  was  made  with  a  cor- 
poration, and  not  with  the  plaintiff  in- 
dividually as  alleged.  Lee  v.  Young, 
147  Wis.  53,  132  N.  W.  595. 
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or  that  the  person  making  it  had  no  authority  to  bind  the  defendant,43 
or  that  the  contract  actually  made  was  materially  different  from 
that  alleged,44  or  has  been  fraudulently  altered  since  its  execution,45 
or  that  plaintiff  has  not  performed  on  his  part,40  may  ordinarily  be 
shown  under  a  general  denial.  But  rescission  or  abandonment  of  a 
contract,47  or  novation  or  substitution,48  or  a  parol  modification  of  a 
written  contract,49  or  forfeiture  of  a  contract  for  breach  of  conditions 
subsequent,50  or  custom  or  usage  as  affecting  the  meaning  of  a  con- 
tract,51 must  be  specially  pleaded.     In  an  action  on  an  implied  con- 


43.  That  defendant 's  agent  had  no 
authority  to  make  it.  Gilbert  v.  Bax- 
ter, 71   Iowa  327,  32  N.  W.  364. 

That  the  work  in  question  was  done 
under  a  contract  made  with  plaintiff's 
husband  and  without  plaintiff's  author- 
ity. Colt  v.  Lawrenceburg  Lumber  Co., 
44  Ind.   App.  122,  88   N.   E.  720. 

In  an  action  to  recover  money  loaned, 
that  the  defendant's  cashier  had  no 
authority  to  borrow  the  money  or  to 
execute  the  note  given  therefor.  Union 
Nat.  Bank  v.  Lyons,  220  Mo.  538,  119 
S.    W.    540. 

44.  la.— Tracy  Land  Co.  v.  Polk, 
County  Land  &  Loan  Co.,  131  Iowa  40, 
107  N.  W.  1029.  Mass.— Wylie  v.  Mari- 
nofsky,  201  Mass.  583,  88  N.  E.  448; 
Rodman  v.  Guilford,  112  Mass.  405. 
Mo. — Wilkerson  v.  Farnham,  82  Mo. 
672;  Hellmuth  v.  Benoist,  144  Mo.  App. 
695,  129  S.  W.  257.  Wash.— Brown  v. 
Wisner,  51  Wash.  509,  99  Pac.  581; 
Armstrong  v.  Musser  Lumber  &  Mfg. 
Co.,  43  Wash.  584,  86  Pac.  944;  Peter- 
son v.  Seattle  Traction  Co.,  23  Wash. 
615,  63  Pac.  539,  65  Pac.  543;  Williams 
V.  Ninemire,  23  Wash.  393,  63  Pac.  534. 

In  an  action  upon  an  account  an- 
nexed, that  the  work  was  done  under 
a  special  contract  of  a  different  char- 
acter. Fisher  v.  Doe,  204  Mass.  34, 
90  N.  E.  592. 

In  an  action  by  a  landlord  to  recover 
rent,  that  the  parties  interpreted  an 
agreement  made  after  the  original  lease 
as  increasing  the  rent  from  month  to 
month  and  not  as  creating  a  tenancy 
from  year  to  year.  Rees  v.  Storms, 
101   Minn.  381,  112  N.  W.  419. 

Where  the  answer  denies  the  making 
of  the  agreement  on  which  the  petition 
is  founded,  further  allegations  setting 
up  a  different  agreement  are  immate- 
rial. Simmons  v,  Green,  35  Ohio  St. 
104. 

45.  Walton  Plow  Co.  v.  Campbell, 
35  Neb.  173,  52  N.  W.  883;  Schwarz 
V.  Appold,  74  N.  Y.  307. 


46.  Tracy  Land  Co.  v.  Polk  County 
Land  &  Loan  Co.,  131  Iowa  40,  107 
N.  W.  1029;  Altgelt  V.  Emilienburg, 
64  Tex.  150. 

In  an  action  to  foreclose  a  mechan- 
ic's lien.  Sherry  v.  Madler,  123  Wis. 
621,  101  N.  W.  1095;  Moritz  v.  Larsen, 
70  Wis.  569,  36  N.  W.  331. 

In  an  action  on  an  account  annexed 
for  services  and  disbursements  as  an 
attorney  at  law,  evidence  of  defend- 
ant's negligence  and  want  of  skill. 
Caverly  v.  McOwen,  123  Mass.  574. 

In  an  action  to  recover  for  goods 
sold,  that  plaintiff  did  not  ship  goods 
of  the  quality  ordered.  Mette  &  Kanne 
Distilling  Co.  V.  Lowrey,  39  Mont.  124, 
101  Pac.  966.  Contra.— Grant  v.  Milam, 
20   Okla.   672,  95  Pac.   424. 

47.  Storer  v.  Markley,  164  Ind.  535, 
73  N.  E.  1081;  Jordan  V.  Indianapolis 
Water  Co.,  159  Ind.  337,  64  N.  E.  680; 
Mabin  V.  Webster,  129  Ind.  430,  28 
N.  E.  863,  28  Am.  St.  Rep.  199;  Maxon 
V.  Gates,  136  Wis.  270,  116  N.  W.  758; 
Salchert  f.  Reinig,  135  Wis.  194,  115 
N.  W.  132. 

48.  Since  it  is  in  the  nature  of  a 
release  or  discharge,  and  hence  is  new 
matter.  Temple  r.  Temple  Lumber  Co., 
46  Colo.  497,  106  Pac.  8. 

49.  Especially  where  it  goes  to  de- 
feat or  avoid  the  plaintiff's  cause  of 
action.  Phister  v.  Gove,  48  Mo.  App. 
455. 

50.  Forfeiture  of  contract  of  in- 
surance by  failure  to  pay  monthly  as- 
sessments. Kidder  v.  Order  of  The 
Golden  Cross,  192  Mass.  326,  78  N.  E. 
469. 

Forfeiture  of  an  insurance  policy 
for  nonpayment  of  premiums,  it  being 
necessary  to  prove  the  giving  of  the 
statutory  notice  of  forfeiture.  Fischer 
V.  Metropolitan  Life  Ins.  Co.,  167  N. 
Y.  178,  60  N.  E.  431,  aprming  37  App. 
Div.  575,  56  N.  Y.  Supp.  260. 

61.     Tubbs    v.    Mechanic's    Ins.    Co., 
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tract,  defendant  may  ordinarily  show  an  express  one,52  though  there 
is  authority  to  the  contrary/'3 

Invalidity  of  Contract.  —  Ordinarily  matters  rendering  a  contract 
sued  on  void  may  be  shown  under  a  general  denial,54  but  matters 
rendering  it  voidable  only  may  not.55 

In  Iowa  any  defense  showing  that  a  contract  on  any  instrument  sued 
on  is  void  or  voidable  must  be  specially  pleaded.50 

In  New  York  illegality  is  available  under  such  a  denial  if  it  appears 
on  the  face  of  the  complaint,  or  necessarily  appears  from  the  plain- 
tiff's evidence,57  but  not  otherwise.58 

Mitigation  of  Damages. —  As  a  rule  matter  in  mitigation  of  damages 
may  be  shown  under  a  general  denial,59  though  the  contrary  has  been 
held  as  to  new  matter  in  mitigation  in  actions  on  contract.60 

Statute  of  Frauds.  —  As  a  general  rule  the  statute  of  frauds  must  be 
specially  pleaded,  and  cannot  be  availed  of  under  a  general  denial,61 
though  some  courts  hold  to  the  contrary,62  especially  where  the  making 
of  the  contract  in  suit  is  denied.03 


131  Iowa  217,  108  N.  W.  217;   Eller  v. 
Loomis,   106   Iowa   276,    76   N.   W.   686. 

52.  In  an  action  for  the  value  of 
services.  Stitt  v.  Eat  Portage  Lumber 
Co.,  101   Minn.  93,  111   N.  W.  948. 

That  defendant  was  not  liable  under 
an  implied  contract,  but  that  the  obli- 
gation arose  out  of  a  special  contract. 
Baltimore  &  O.  S.  W.  E.  Co.  v.  Eags- 
dale,  14  Ind.  App.  411,  42  N.  E.  1106; 
Crum  v.  Yundt,  12  Ind.  App.  308,  40 
N.  E.  79. 

53.  Eegister  Printing  Co.  v.  Willis, 
57  Minn.  93,  58  N.  W.  825. 

54.  Hill-Dodge  Banking  Co.  V. 
Loomis,  140  Mo.  App.  62,  119  S.  W.  967. 

That  the  agreement  was  void  ah 
initio  because  of  fraud.  White  V.  Mid- 
dlesworth,  42  Mo.  App.  368. 

Fraud  in  the  execution  of  a  contract, 
as  distinguished  from  fraud  in  the  con- 
sideration. O  'Neill  V.  Edson  Keith  & 
Co.,  55  Ore.  122,  104  Pac.  725. 

Illegality  of  the  contract  sued  on. 
Oscanyan  V.  Winchester  E.  Arms  Co., 
103  U.  S.  261,  25  L.  ed.  539;  Sprague 
v.  Booney,  104  Mo.  349,  16  S.  W.  505; 
Hill-Dodge  Banking  Co.  v.  Loomis,  140 
Mo.  App.  62,  119  S.  W.  967. 

55.  Hill-Dodge  Banking  Co.  V. 
Loomis,  140  Mo.  App.  62,  119  S.  W.  967. 

Mental  inffrmity.  Hill-Dodge  Bank- 
ing Co.  v.  Loomis,'  140  Mo.  App.  62,  119 
S.  W.  967. 

In  an  action  on  a  contract  for  the 
construction  of  a  public  improvement, 
failure  of  the  city  superintendent  of 
sewers  to  comply  with  the  statutory 
conditions    in     making     the     contract. 
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Eyan  v.  City  of  Boston,  204  Mass.  456, 
90  N.  E.  581. 

56.  Iowa  Code,   §3629. 

57.  Milbank  v.  Jones,  127  N.  T. 
370,   28   N.   E.   31;    Clifford  V.   Hughes, 

124  N  Y.  Supp.  478;  Eussell  v.  Burton, 
66  Barb.    (N.  Y.)    539. 

58.  Milbank  v.  Jones,  127  N.  Y. 
370,  28  N.  E.  31;  Goodwin  v.  Mass. 
Mut.  Life  Ins.  Co.,  73  N.  Y.  480;  Din- 
geldein  v.  Third  Ave.  E.  Co.,  37  N.  Y. 
575. 

59.  O'Brien  v.  McCann,  58  N.  Y. 
373. 

Matters  which  will  reduce  the  dam- 
ages recoverable  to  a  nominal  sum. 
Citizens'  Nat.  Bank  v.  Third  Nat. 
Bank,  19  Ind.  App.  69,  49  N.  E.  171. 

In  an  action  for  damages  for  an 
assault  and  battery,  an  agreement  to 
fight  may  be  shown  in  mitigation  of 
damages,  but  not  as  a  bar  to  the  action. 
Barholt  V.  Wright,  45  Ohio  St.  177, 
12  N.  E.  185. 

60.  Eeed  v.  Union  Life  Ins.  Co.,  21 
Utah  295,  61  Pac.  21. 

61.  Livesey  v.  Livesey,  30  Ind.  39S. 
See  also  the  title  "Frauds,  Statute 
Of." 

62.  Thomas  v.  Churchill,  48  Neb. 
266,  67  N.  W.  182;  Powder  Eiver  Live 
Stock  Co.  v.  Lamb,  38  Neb.  339,  56  N. 
W.  1019. 

63.  May  v.  Sloan,  101  U.  S.  231,  25 
L.  ed.  797;  Hillman  v.  Allen,  145  Mo. 
638,  47  S.  W.  509;  Hurt  v.  Ford,  142 
Mo.  283,  44  S.  W.  228;  Boyd  r.  Paul, 

125  Mo.  9,  28  S.  W.   171;   Springer  r. 
Kloinsorge,  S3  Mo.  152;  Young  &  Bran- 
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Payment.  —  As  a  rule  payment  cannot  be  shown  under  a  general 
denial,64  even  in  mitigation  of  damages,05  but  the  contrary  has  been 
held  where  an  averment  of  nonpayment  is  essential  to  the  statement 
of  plaintiff's  cause  of  action,"6  or  where  the  action  is  merely  for  an 
alleged  existing  balance  due  at  the  time  of  the  institution  of  the  suit, 
without  reference  to  the  extent  or  amount  of  original  liability,67  or 
where  payment  would  result  in  giving  defendant  title  to  the  property 
sought  to  be  recovered,'18  or  where,  in  addition  to  the  facts  necessary 
to  constitute  a  cause  of  action,  other  facts  are  stated,  a  denial  of 
which  raises  an  issue  as  to  whether  there  has  been  a  partial  or  a  total 
payment.69 

In  Louisiana  an  objection  to  an  imputation  of  payment  must  be  made 
by  plea.70 

In  actions  based  on  negligence,  defendant,  under  a  general  denial,  may 
prove  any  fact  going  to  show  that  he  was  not  negligent.71 

Contributory  Negligence.  —  There  is  a  conflict  of  authority  as  to 
whether  the  defenses  of  contributory  negligence72  and  assumption  of 


son  v.  Ledford,  99  Mo.  App.  565,  74  S. 
W.   445. 

64.  Colo. — Welles  v.  Colorado  Nat. 
Life  Ins.  Co.,  49  Colo.  508,  113  Pac. 
524.  Ind. — Baker  v.  Kistler,  13  Ind.  63. 
la. — Howerton  r.  Augustine,  130  Iowa 
389,  106  N.  W.  941.  Minn.— First  Nat. 
Bank  v.  Strait,  71  Minn.  69,  73  N.  W. 
645.  Mo. — Wilkerson  v.  Farnham,  82 
Mo.  672.  Neb. — Hudelson  v.  First  Nat. 
Bank,  51  Neb.  557,  71  N.  W.  304. 
Wash. — Eichards  ?;.  Jefferson,  20  Wash. 
166,  54  Pac.  1123. 

Where  the  facts  constituting  the 
plaintiff's  claim  are  fully  stated  in  the 
petition.  St.  Louis,  F.  S.  &  W.  E.  Co. 
v.  Grove,  39  Kan.  731,  18  Pac.  958; 
Stevens  v.   Thompson,   5  Kan.  305. 

In  actions  on  ordinary  contracts  pay- 
ment, either  according  to  the  terms  of 
the  contract  or  after  its  breach.  Bar- 
ker v.  Wheeler,  62  Neb.  150,  87  N. 
W.   20. 

Though  the  petition  expressly  alleges 
nonpayment.  Curtis  v.  Schmehr,  69 
Kan.  124,  76  Pac.  434;  Clark  r.  Spencer, 
14  -Kan.  398;  Barker  v.  Wheeler,  62 
Neb.  150,  87  N.  W.  20. 

65.  Payment  in  whole  or  in  part. 
McKyring  v.  Bull,  16  N.  Y.  297. 

66.  In  an  action  on  an  official  bond 
or  other  bond  of  indemnity  nonpay- 
ment is  a  material  fact  necessary  to 
constitute  plaintiff's  cause  of  action, 
and  hence  a  general  denial  does  not 
relieve  plaintiff  of  the  necessity  of 
proving  it.  In  such  case  defendant 
may  prove  payment  under  a  general 
denial.      State    v.    Peterson    (Mo.),    39 


S.  W.  453;  Barker  v.  Wheeler,  62  Neb. 
150,  87  N.  W.  20. 

67.  White  v.  Smith,  46  N.  Y.  418; 
Quin  v.  Llovd,  41  N.  Y.  349;  Jones  v. 
El  Eeno  Mill  &  Elevator  Co.,  26  Okla. 
796,  110  Pac.  1071. 

68.  In  replevin  to  recover  property 
sold  to  defendant  under  a  contract  of 
conditional  sale,  payment  in  full  for 
the  goods  may  be  shown  since  it  shows 
property  in  defendant.  Johnston  v. 
McCart,  24  Wash.  19,  63  Pac.  1121. 

69.  McElwee  v.  Hutchinson,  10  S. 
C.  436. 

70.  Henry  Lochte  Co.  v.  Lefebvre, 
124  La.  244"  50  So.  26. 

71.  In  an  action  for  negligently 
setting  fire  to  plaintiff's  property,  what 
acts  of  prudence  and  caution  defendant 
employed  to  prevent  the  spread  of  the 
fire  which  he  started  on  his  own  land. 
Kendig  v.  Overhulser,  58  Iowa  195,  12 
N.   W.   264. 

In  an  action  based  on  defendant's 
alleged  negligent  failure  to  complete  a 
bridge  within  a  reasonable  time,  that 
the  delay  was  occasioned  by  circum- 
stances over  which  it  had  no  control. 
Lund  v.  St.  Paul,  M.  &  M.  E.  Co.,  31 
Wash.  286,  71  Pac.  1032. 

72.  In  Missouri  it  may  not  be 
(Hughes  v.  Chicago  &  A.  E.  Co.,  127 
Mo.  447,  30  S.  W.  127),  unless  the 
court  can  find  it  as  a  matter  of  law 
from  plaintiff's  own  evidence  (Voegeli 
v.  Pickel  Marble  &  Granite  Co.,  49  Mo. 
App.  643). 

In  Wisconsin  it  may  be.  Harper  v. 
Holcomb,  146  Wis.  183,  130  N.  W.  1128; 
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risk7'  may  lie  shown  under  a  general  denial. 

In  actions  to  recover  possession  of  realty,™  want  of  title  in  the  plain- 
tiff,7" or  title  in  defendant,78  or  in  a  third  person,77  may  be  shown. 
By'  statute  in  some  states  in  such  actions  all  defenses  are  available 
under  the  general  denial.78 

In  actions  to  recover  possession  of  personal  property,™  defendant  may 
prove  any  fact  tending  to  controvert  plaintiff's  assertion  of  the  right 
to  possession,80  such  as  title  and  the  right  to  possession  of  the  prop- 
erty in  the  defendant,81  or  in  a  third  person.82 


Andrews  v.  Chicago,  M.  &  St.  P.,  R. 
Co.,  96  Wis.  348,  71  N.  W.  372;  Mc- 
Quade  v.  Chicago  &  N.  W.  R.  Co.,  68 
Wis.  616,  32  N.  W.  633;  Jones  v. 
Sheboygan  &  F.  R.  Co.,  42  Wis.  306; 
Cunningham  v.  Lyness,  22  Wis.  245. 

In  Iowa  it  may  be  shown  that  at  the 
time  of  the  accident  plaintiff  was  in- 
toxicated. Fernbach  v.  City  of  Water- 
loo, 76  Iowa  598,  41  N.  W.  370. 

73.  In  Indiana  it  may  be.  Ameri- 
can Car  &  Foundry  Co.  V.  Clark,  32 
Ind.  App.  644,  70  N.  E.  828. 

74.  See  the  title  "Ejectment." 

75.  Benton  v.  Hatch,  122  N.  Y.  322, 
25  N.  E.  489,  affirming  43  Hun  142; 
Fowler  v.  Scott,  64  Wis.  509,  35  N. 
W.   716. 

That  the  deed  of  trust  upon  which 
plaintiff's  right  of  possession  rests  is 
a  forgery.  Patton  v.  Fox,  169  Mo.  97, 
69  S.  W.  287. 

"When  a  complaint  merely  alleges 
title  in  the  plaintiff,  the  defendant 
may,  under  a  general  denial,  prove  any 
fact  the  existence  of  which  necessarily 
negatives  the  allegation  that  the  title 
is  in  the  plaintiff;  but,  when  the 
plaintiff  sets  out  in  detail  the  specific 
facts  on  which  his  title  rests,  defend- 
ant under  a  general  denial  can  only 
disprove  the  facts  thus  specifically 
pleaded."  Bartleson  v.  Munson,  105 
Minn.   348,   117   N.  W.  512. 

See  to  the  same  effect,  Dickson  v. 
City  of  St.  Paul,  105  Minn.  165,  117 
N.  W.  426;  Walker  v.  Ward,  104  Minn. 
386,  116  N.  W.  647. 

76.  Iba  tJ.  Central  Assn.,  5  Wyo. 
355,   40   Pac.   527,   42   Pac.   20. 

77.  Iba  v.  Central  Assn.,  5  Wyo. 
355,  40  Pac.  527,  42  Pac.  20. 

?8.  See  the  statutes  of  the  various 
states,  and  the  title   "Ejectment." 

Indiana.— Burns'  Ann.  St.,  1908, 
§1101;  Kaufman  v.  Preston,  158  Ind. 
361,  63  N.  E.  570;  Jackson  V.  Neal, 
136  Ind.  173,  35  N.  E.  1021;  Richcreek 
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v.  Russell,  34  Ind.  App.  217,  72  N.  E. 
617;  Beasey  V.  High,  33  Ind.  App.  689, 
72  N.  E.  181;  Allen  v.  Indianapolis  Oil 
Co.,  27  Ind.  App.  158,  60  N.  E.  1003. 

He  may,  however,  plead  specially  at 
his  election.  Over  v.  Shannon,  75  Ind. 
352;   Vanduyn   v.  Hepner,   45   Ind.   589. 

Kansas. — In  ejectment  it  is  sufficient 
if  defendant  deny  generally  the  title 
alleged  in  the  petition  or  that  he  with- 
holds possession.  Gen.  St.,  1909,  §6215; 
Wicks  v.  Smith,  18  Kan.  508. 

Under  such  a  denial  he  may  show  by 
any  legal  evidence  that  he  is  the  owner 
of  the  property.  Hall's  Heirs  v.  Dodge, 
18  Kan.  277. 

79.  See  the  title  "Replevin." 

80.  Wylie  v.  Marinofsky,  201  Mass. 
583,  88  N.  E.  448. 

In  replevin,  where  the  complaint 
fails  to  disclose  the  source  of  plaintiff's 
title,  defendant  may  show  the  illegality 
or  invalidity  of  the  instrument  under 
which  plaintiff  claims.  Jones  v.  Mc- 
Queen, 13  Utah  178,  45  Pac.  202;  Coey 
v.  Low,  36  Wash.  10,  77  Pac.  1077. 

"In  replevin  a  general  denial  puts 
in  issue  every  material  allegation  of 
the  petition,  and  under  it  the  defend- 
ant may  give  evidence  of  any  special 
matter  which  amounts  to  a  defense  to 
plaintiff's  cause  of  action."  Richard- 
son v.  Steele,  9  Neb.  483,  4  N.  W.  83. 
See  also  to  the  same  effect,  Davis  v. 
Culver,  58  Neb.  265,  78  N.  W.  504. 

A  set-off  equal  to  the  amount  of 
plaintiff's  claim.  Davis  v.  Culver,  53 
Neb.  265,  78  N.  W.  504. 

81.  Harvey  v.  Ivory,  35  Wash.  397, 
77  Pac.  725. 

82.  Chamberlin  v.  Winn,  1  Wash. 
501,   20   Pac.   780. 

In  an  action  to  recover  possession  of 
personalty  alleged  to  be  owned  by 
plaintiff, 'that  the  property  was  owned 
by  a  third  person  and  had  never  been 
delivered    to    or    in    the    possession    of 
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A  counterclaim  must  be  specially  pleaded.83 

Limitations.^ — Ordinarily  the  statute  of  limitations  must  be  spe- 
cially pleaded  if  relied  on,85  though  there  are  some  exceptions  to  the 
rule.86 

Miscellaneous  Examples. —  Among  the  various  defenses  that  have  been 
held  to  be  provable  under  the  general  denial  are  that  the  action  was 
prematurely  brought,87  that  there  was  no  demand  before  suit,88  and 
that  plaintiff  has  no  interest  in  the  cause  of  action.89  Further  illus- 
trations will  be  found  in  the  note.90 


plaintiff.      Caldwell    v.    Bruggerman,    4 
Minn.   270. 

83.  It  cannot  be  proved  under  a 
general  or  special  denial.  Union  Mer- 
cantile Co.  v.  Jacobs,  Sultan  &  Co., 
20  Mont.   554,  52  Pac.  375. 

See  also  the  title  "Set-off  and  Coun- 
ter-claim. ' ' 

84.  See  the  title  "Limitation  of 
Actions. ' ' 

85.  Graves  v.  Davenport,  45  Colo. 
270,  100  Pac.  429;  Parker  t:  Berry, 
12  Kan.  351;  McKinney  v.  McKinney, 
8  Ohio  St.  423. 

86.  In  actions  of  ejectment  it  need 
not  be.  Coleman  v.  Drane,  116  Mo. 
387,  22  S.  W.  801;  Bird  v.  Sellers,  113 
Mo.   580,   21   S.  W.   91. 

87.  Freeman  v.  Hedrington,  204 
Mass.  23S,  90  N.  E.  519;  Waterhouse 
v.  Levine,  182  Mass.  407,  65  N.  E.  822. 
El  Reno  Electric  Light  &  Tel.  Co.  V. 
Jennison,  5  Okla.   759,  50   Pac.  144. 

But  see  Iselim  v.  Simon,  62  Minn. 
128,  64  N.  W.  143,  where  it  was  held 
that  the  defense  that  the  action  was 
prematurely  brought  because  the  sale 
in  question  was  made  on  credit  which 
had  not  yet  expired  was  new  matter 
and  was  not  available  because  not  spe- 
cially pleaded. 

88.  Burckhalter  v.  Mitchell,  27  S. 
C.    240,    3    S.    E.    225. 

89.  And .  under  no  circumstances 
and  in  no  capacity  could  maintain  the 
action.  Hilliard  v.  Wisconsin  Life  Ins. 
Co.,  137  Wis.  208,  117  N.  W.  999. 

That  defendant  was  the  owner  of  a 
judgment  which  plaintiff  alleged  that 
he  owned  and  on  which  his  right  of 
action  was  based.  Branch  v.  De  Blanc 
(Tex.  Civ.  App.),  62  S.  W.  134. 

90.  Where  the  complaint  alleged  an 
unlawful  appropriation  of  public 
money,  specifying  the  particular  items, 
that  the  purpose  of  such  appropriations 
was  lawful.  Town  of  Martinsburg  v. 
Butler,  112  Minn.  1,  127  N.  W.  420. 

In  an  action   to  enforce  the  lien   of 


a  tax  bill,  that  the  municipality  had  no 
power  to  levy  the  tax.  City  of  Chilli- 
cothe  V.  Henry,  136  Mo.  App.  468,  118 
S.  W.  486. 

That  the  money  sued  for  was  re- 
ceived by  defendant  in  payment  of  a 
debt  due  him  from  plaintiff.  Hawks 
v.  Hawks,  124  Mass.  457. 

In  an  action  to  recover  the  purchase 
price  of  property,  that  defendant  pur- 
chased it  for  a  third  person  and  that 
plaintiff  knew  of  this  fact.  Cole  V. 
Laird,   121   Iowa   146,  96   N.   W.   744. 

Where  defendants  alleged  that  they 
were  innocent  purchasers,  any  evidence 
tending  to  show  notice.  Parlin  &  Oren- 
dorff  Co.  v.  Glover,  55  Tex.  Civ.  App. 
112,  118  S.  W.  731. 

In  an  action  to  recover  personalty 
alleged  to  have  been  obtained  by  a 
third  person  from  plaintiff  by  fraud 
and  later  sold  to  defendant  by  such 
third  person,  that  defendant  had  notice 
of  the  fraud  is  provable  under  a  gen- 
eral denial  of  a  plea  of  innocent  pur- 
chaser. Parlin  &  Orendorff  Co.  v. 
Glover  (Tex.  Civ.  App.),  118  S.  W.  731. 

Where  the  petition  alleged  that  de- 
fendant entered  upon  plaintiff's  prem- 
ises by  fraud  and  stealth,  that  he  had 
entered  with  the  permission  of  plaintiff, 
under  a  contract  of  purchase.  Oleson 
v.  Hendrickson,  12  Iov.a  222. 

In  an  action  for  conversion  of  per- 
sonalty, that  it  did  not  belong  to  the 
plaintiff.  Robinson  v.  Peru  Plow  & 
Wheel  Co.,  1  Okla.  140,  31  Pac.  988; 
Willis  &  Bros.  v.  Hudson,  63  Tex.  678. 

In  an  action  against  a  carrier  for 
the  conversion  of  property  delivered 
to  it  for  transportation,  defendant  may 
show  a  justifiable  delivery  to  a  third 
person  under  valid  legal  process. 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Wright,  25  Ind.  App.  525,  58  N.  E.  559. 
In  an  action  against  a  chattel  mort- 
gagee for  conversion  of  the  mortgaged 
property,  in  which  the  complaint  al- 
leged a  general  and  unqualified  owner- 
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Among  the  various  matters  of  defense  which  have  been  held  not 
to  be  available    under    a    general    denial    are    fraud,91    coverture,92 


ship  of  the  property,  the  mortgage  and 
notes,  though  in  a  sense  new  matter, 
are  admissible  as  showing  that  plain- 
tiff's right  in  the  property  was  one 
of  redemption,  the  value  of  which  was 
the  value  of  the  property  less  the 
amount  of  the  unpaid  notes.  Cushing  v. 
Seymour,  Sabin  &  Co.,  30  Minn.  301, 
15  N.  W.  249. 

Trespass. — Both  under  the  general 
issue  and  under  a  general  denial  under 
the  code  defendant  in  an  action  for 
trespass  to  land  may  show  title  in  a 
third  person  to  defeat  the  action,  but 
in  such  case  the  title  as  between  the 
plaintiff  and  the  defendant  is  not  in 
issue,  and  plaintiff  is  only  required  to 
prove  such  an  interest  as  will  enable 
him  to  maintain  the  action.  Fowler 
v.  Fowler,  52  Conn.  254. 

In  an  action  for  trespass  to  realty, 
that  defendant  entered  under  claim  of 
right.  Henderson  v.  Bennett,  58  S.  C. 
30,  36  S.  E.  2. 

In  trespass  for  wrongfully  seizing 
and  retaining  possession  of  personalty, 
that  it  was  taken  and  held  with  plain 
tiff's  consent.  Wallace  v.  Kobb,  37 
Iowa  192.  See  also  the  title  "Tres- 
pass." 

In  an  action  for  services  as  an  attor 
ney  and  for  disbursements,  that  de- 
fendant was  never  indebted  at  all,  or 
that  he  owed  less  than  was  claimed. 
Schermerhorn  v.  Van  Allen,  18  Barb. 
(N.  Y.)   29. 

In  an  action  to  recover  for  services 
rendered  pursuant  to  a  contract  to 
compensate  plaintiff  by  will,  claimed 
to  have  been  violated  by  testatrix,  a 
plea  of  estoppel  is  not  necessary  to 
show  the  acceptance  by  plaintiff  of  a 
legacy  in  satisfaction  of  her  claim. 
Alerding  v.  Allison,  31  Ind.  App.  397, 
68  N.  E.  185. 

In  an  action  on  a  note,  where  the 
complaint  alleges  credits  and  that  there 
is  a  specified  balance  due,  defendant 
may  show  other  payments.  Parker  v. 
Mayes,   85  S.   C.   419,   67   S.   E.   559. 

The  genuineness  of  the  indorsement, 
in  an  action  against  indorsers  of  a  note. 
Graves  v.  Norfolk  Nat.  Bank,  49  Neb. 
437,  68  N.  E.  612. 

In  an  action  to  recover  money  loaned, 


that  it  was  paid  as  a  gift.  Jenning 
V.  Eohde,  99  Minn.  335,  109  N.  W.  597. 
In  an  action  on  an  account  annexed 
for  goods  sold  and  money  lent,  that 
the  goods  were  delivered  and  the  money 
paid  as  interest  on  money  previously 
loaned  by  defendant  to  plaintiff.  Star- 
ratt  V.  Mullen,  148  Mass.  570,  20  N. 
E.  178. 

In  partition,  any  facts  tending  to 
disprove  that  the  parties  were  coten- 
ants.  Geipendorff  v.  Cobbs,  47  Ind. 
App.  573,  94  N.  E.  236. 

In  a  suit  to  set  aside  a  fraudulent 
conveyance,  evidence  that  defendant 
acquired  title  under  the  foreclosure  of 
a  valid  mortgage.  Johnson  v.  Pennell, 
67  Iowa  669,  25  N.  W.  874. 

In  forcible  entry  and  detainer,  that 
defendant  was  in  possession  under  an 
agreement  with  plaintiff  which  did  not 
require  of  defendant  the  payment  of 
rent.  Sodini  v.  Gaber,  101  Minn.  155, 
111  N.  W.  962.  See  also  the  title 
"Forcible  Entry  and  Detainer." 

In  malicious  prosecution,  any  evi- 
dence competent  to  prove  probable 
cause  and  to  repel  the  imputation  of 
malice.  Griffin  v.  Chubb,  7  Tex.  603. 
See  also  the  title  "Malicious  Prosecu- 
tion." 

In  an  action  to  enjoin  the  obstruc- 
tion of  a  road  on  the  theory  that  it 
had  become  a  public  highway  by  pre- 
scription, leases  showing  a  permissive 
use.  Dennis  v.  Gary,  56  Wash.  112, 
105  Pac.  172. 

In  a  suit  for  divorce  on  the  ground 
of  desertion,  that  the  separation  and 
living  apart  were  with  plaintiff's  con- 
sent. Patrick  v.  Patrick,  139  Wis.  463, 
21  N.  W.  130.  See  also  the  title  "Di- 
vorce. ' ' 

Contract  limiting  the  liability  of  a 
carrier.  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  v.  Hollowell,  172  Ind.  466,  88  N. 
E.  680. 

Where  defendant's  title  is  attacked 
on  the  ground  of  fraud,  any  proof 
showing  that  it  is  not  fraudulent.  Pay 
v.  Teabout,  65  Iowa  157,  21  N.  W.  497. 

91.  Hoxie  V.  Home  Ins.  Co.,  32  Conn. 
21,   38. 

92.  Mouson  v.  Beecher,  45  Conn. 
299. 
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duress,98  mistake  of  fact,94  waiver,95  estoppel, 0(i  usury,97  ultra  vires,08 
innocent  purchaser,00  want1  or  failure2  of  consideration,  former  adjudi- 
cation,3 a  settlement  of  the  cause  of  action  alleged,4  or  a  license  to 
enter  upon  land.5     Further  illustrations  will  be  found  in  the  note." 


93.  Timson  v.  Manufacturers  Coal 
&  Coke  Co.,  220  Mo.  580,  119  S.  W. 
565. 

94.  Bee  Bldg.  Co.  v.  Weber  Gas  & 
Gasolene  Engine  Co.,  86  Neb.  326,  125 
N.  W.  518. 

95.  Grant  v.  Pratt  &  Lambert,  87 
App.  Div.  490,  84  N.  Y.  Supp.  9S3. 

Waiver  of  damage.  Hunt  r.  Mis- 
souri, K.  &  T.  B.  Co.,  152  Mo.  App.  182, 
133  S.  W.  373. 

Contra. — Waiver  of  the  right  to  re- 
scind the  contract  sued  on  may  be 
shown.  American  Bldg.  &  Loan  Assn. 
v.  Rambolt,  48  Neb.  434,  67  N.  W.  493. 

96.  Webb  v.  John  Hancock  Mut. 
Life  Ins.  Co.,  162  Ind.  616,  69  N.  E. 
1006;  International  Bldg.  &  Loan  Assn. 
V.  .Watson,  158  Ind.  508,  64  N.  E.  23; 
Cooper  v.  Flesner,  24  Okla.  47,  103 
Pac.  1016;  Dening  Ins.  Co.  v.  Shawnee 
Ins.  Co.,  16  Okla.  1,  83  Pac.  918;  Touk- 
awa  Milling  Co.  V.  Town  of  Toukawa, 
15  Okla.  672,  83  Pac.  915. 

Estoppel  in  pais.  Thompson  v. 
Cohen,  127  Mo.  215,  28  S.  W.  9S4,  29 
S.  W.  885;  Bray  v.  Marshall,  75  Mo. 
327;  Tyler  v.  Tyler,  78  Mo.  App.  240. 
See   also   the   title    "Estoppel." 

97.  Fay  V.  Grimsteed,  10  Barb.  (N. 
Y.)   321. 

98.  Meholin  v.  Carlson,  17  Idaho 
742,  107  Pac.  755;  Keating  v.  American 
Brewing  Co.,  62  App.  Div.  501,  71  X. 
Y.   Supp.   95. 

99.  Holdsworth  v.  Shannon,  113 
Mo.  508,  21  S.  W.  85. 

1.  Sharpless  v.  Giffen,  47  Neb.  146, 
66  N.  W.  285. 

Where  the  contract  in  suit  imports 
a  consideration.  Nunn  v.  Jordan,  31 
Wash.  506,  72  Pac.  124;  Griffith  r. 
Wright,  21  Wash.  494,  58  Pac.  582. 

In  an  action  on  a  written  instrument 
which  imports  a  consideration  want  of 
consideration  must  ordinarily  be  spe- 
cially pleaded,  but  where  the  considera- 
tion is  properly  and  fully  averred  in 
the  complaint  a  general  denial  puts 
plaintiff  to  the  proof  of  the  considera- 
tion substantially  as  alleged.  Nixon 
V.  Beard,   111    Ind.   137,   12   N.   E.   495. 

2.  Derry  v.  Holman,  27  S.  C.  621, 
2  S.  E.  841. 

Partial      failure      of      consideration. 


Wray  v.  Miller,  120  N.  Y.  Supp.  787; 
Rogers  v.  Polytechnic  Institute,  87 
App.   Div.   81,   84   N.   Y.   Supp.   12. 

3.  Lytle  v.  Crawford,  69  App.  Div. 
273,  74  X.  V.  Supp.  660;  Fanning  V. 
Insurance   Co.,   37   Ohio   St.   344. 

4.  Mitchell  v.  Kundtson  Land  Co., 
19    N.    D.    736,    124    N.    W.    946. 

Settlement,  accord  and  satisfaction, 
or  account  stated.  Stringer  i\  Breen, 
7  Ind.  App.  557,  34  N.  E.   1015. 

5.  Chase  v.  Long,  44  Ind.  427; 
Snowden  r.  Wilas,  19  Ind.  10,  81  Am. 
Dec.  370;  Watson  v.  Adams,  32  Ind. 
App.  281,  69  N.  E.  696. 

License,  in  an  action  for  trespass 
to  land.  Lockhart  v.  Geir,  54  Wis. 
133,  11  N.  W.  245. 

6.  In  an  action  for  damages  for 
overflowing  defendant's  land,  that  the 
land  was  benefited  by  the  ditch  dug 
bv  the  defendant.  Mize  V.  Glenn,  38 
Mo.  App.  98. 

Delivery  of  an  instrument  in  escrow 
Iowa  Code,  §3629. 

Noncompliance  with  shipping  regula 
tions  requiring  notice.  Libby  v.  St 
Louis,  I.  M.  &  S.  R.  Co.,  137  Mo.  App 
276,   117   S.   W.   659. 

In  an  action  for  storage  of  an  auto 
mobile,  the  loss  of  a  spare  tire  attached 
to  the  side  of  the  machine.  Empire 
State  Garage  v.  Carroll,  120  N.  Y, 
Supp.   41. 

Failure  to  file  a  conditional  sale  con- 
tract. Tobenkin  v.  Piermont,  116  N. 
Y.  Supp.  718. 

Parties. — The  nonjoinder  of  a  neces- 
sary party  plaintiff  in  actions  ex  delicto 
cannot  be  proved  except  where  the  ac- 
tion is  by  one  having  a  joint  interest 
in  the  subject-matter,  in  which  ease 
it  may  be  shown  in  diminution  of  the 
indemnitv  demanded.  Simon  v.  Trum- 
mer,  57  Ore.  153,  110  Pac.   780. 

Where  the  petition  charges  a  joint 
tort,  a  general  denial  puts  in  issue  the 
commission  of  the  tort  in  favor  of 
each  of  the  defendants  taken  singly, 
as  well  as  in  favor  of  both  taken 
jointly.  Hence  in  such  case  n  may  be 
shown  that  one  of  the  defendants  was 
an  independent  contractor.  Overhouse 
v.  American  Cereal  Co.,  128  Iowa  580, 
105   N.  W.   113. 
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VII.  SPECIAL  TRAVERSES  AND  DENIALS.  —  A.  Under  the 
Common  Law  System  of  Pleading.  —  A  special  traverse  by  the 
absque  hoc  consists  of  an  inducement,  a  denial,  and  a  verification.7 
_  Though  pleading  by  the  absque  hoc  was  originally  confined  to  spe- 
cial traverses,  it  was  afterwards  extended  to  mere  general  denials.8 
It  may  be  employed  in  either  a  replication  or  a  plea,9  but  can  only 
be  used  where  the  pleading  of  the  opposite  party  tenders  an  issue 
or  in  respect  to  something  which  calls  for  a  denial.10 

The  purpose  of  a  special  traverse  under  the  absque  hoc  is  to  explain 
or  qualify  the  denial.31 

The  indictment  consists  of  new  matter  giving  to  defendant  an  appar- 
ently good  right  or  title.12     It  must  set  up  material  facts  repugnant 


In  an  action  to  foreclose  a  purchase 
money  mortgage,  evidence  tending  to 
prove  a  difference  in  the  quantity  of 
land  conveyed  and  as  represented. 
Tron  v.  Yohn,  145  Ind.  272,  43  N.  E. 
437. 

In  a  divorce  suit,  that  plaintiff  was 
not  a  resideiit  of  the  state.  Dutelier 
v.  Dutcher,  39  Wis.  651. 

In  an  action  to  recover  for  services, 
an  agreement  that  they  should  be  ren- 
dered without  compensation.  Scott  v. 
Morse,  54  Iowa  732,  6  N.  W.  8,  7  N. 
W.   15. 

In  an  action  to  recover  for  services 
rendered  to  the  city  by  its  employes, 
that  the  funds  for  the  payment  of  such 
employes  were  exhausted.  McNulty  r. 
City  of  New  York,  16S  N.  Y.  117,  61 
N.  E.  Ill;  Brennan  v.  Mavor,  etc.,  of 
New  York,   62   N.   Y.   365.  * 

In  an  action  on  an  account  stated, 
impeachment  of  the  account,  unless 
fraud  affirmatively  appears.  Barr  v. 
Lake,  147  Mo.  App.  252,  126  S.  W.  755. 

7.  Andrews  Steph.  PI.  (2nd  ed.), 
§§156,  158,  pp.  289,  303;  Beatty  v.  Par- 
sons (Del.),  78  Atl.  302;  People  v.  Pull- 
man's Palace  Car  Co.,  175  111.  125,  51 
N.  E.  664. 

8.  Fox  v.  Nathans,  32  Conn.  348. 

9.  Beatty  v.  Parsons  (Del.),  78  Atl. 
302. 

10.  An  information  in  the  nature  of 
a  writ  of  quo  warranto  for  the  purpose 
of  requiring  defendants  to  show  by 
what  warrant  or  authority  they  hold 
the  office  of  directors  of  a  corporation 
tenders  only  the  issue  of  usurpation 
and  not  that  of  the  relator's  title,  and 
hence  a  title  shown  by  the  defendant's 
plea  as  to  justification  for  the  act  for 
which  usurpation  is  charged  cannot  be 
the  inducement  of  a  special  traverse 
or   otherwise    accord   with   the   purpose 
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or  theory  of  a  special  traverse.    Brooks 
v.  State   (Del.),  79  Atl.  790. 

11.  Andrews  Steph.  PI.,  §157,  p.  297, 
and  the  following  cases:  Del. — Beatty 
v.  Parsons,  78  Atl.  302.  111.— People 
v.  Pullman's  Palace  Car  Co.,  175  111. 
125,  51  N.  E.  664.  N.  J.— McWilliams 
v.  King,  32  N.  J.  L.  21. 

"A  special  traverse  is  a  mode  of 
spreading  upon  the  record  and  submit- 
ting to  the  judgment  of  the  court  a 
defense  consisting  sometimes  of  new 
matter  not  appearing  by  the  preceding 
pleading,  which  operates  as  an  indirect 
denial  of  some  fact  or  facts  on  which 
the  case  made  by  the  preceding  plead- 
ing depends."  Allen  v.  Stevens,  29 
N.   J.   L.   509. 

"The  peculiarity  of  it  consisted 
mainly  in  this,  that  one  party  alleged 
that  an  act  was  done  with  a  certain 
qualification,  to  which  the  other  replied 
that  it  was  done  absque  hoc,  without 
it.  This  was  the  only  affirmative  and 
negative  by  which  the  issue  was 
formed.  The  defendant,  for  instance, 
to  a  declaration  alleging  an  assault 
and  battery,  would  plead,  admitting 
the  fact  that  it  was  done  with  the 
qualification  of  self-defense.  The 
plaintiff,  reiterating  in  general  terms 
his  charge,  would  reply  that  it  was 
done  absque  hoe,  without  this  qualifica- 
tion of  self-defense.  2  Chitty  PI.,  690. 
In  this  way  the  question  as  fairly, 
though  not  in  as  simple  a  manner,  was 
presented  for  trial,  as  if  the  defendant 
had  alleged  that  he  struck  in  self- 
defense  and  the  plaintiff  had  replied 
that  he  did  not."  Fox  v.  Nathans, 
32  Conn.  348. 

12.  Andrews  Steph.  PI.,  §§156,  158, 
pp.  289,  301,  and  §159,  p.  304;  Beatty 
v.  Parsons  (Del.),  78  Atl.  302;  Thomas 
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to  the  allegations  traversed,"  and  the  matter  therein  alleged  must 
be  such  as  in  itself  amounts  to  a  sufficient  answer,  in  substance,  to 
the  last  pleading.14 

The?  denial  or  negative  part  is  called  the  absque  hoc,15  and  must  go 
to  a  material  point  which  will  try  the  merits  of  the  case.18  It  is  not 
necessary  that  the  words  "absque  hoc"  or  "without  this"  be  em- 
ployed, but  it  is  sufficient  if  equivalent  words  are  used,  such  as  "and 
not."17    The  inducement  and  traverse  must  be  adapted  to  each  other.18 

Conclusion.  —  A  special  denial  by  the  absque  hoc  concludes  with  a 
verification,19  in  the  absence  of  a  statutory  provision  to  the  contrary.20 

Manner  of  Taking  Issue  Thereon.  —  Where  the  denial  under  the  absque 
hoc  is  sufficient  in  law,  the  inducement  may  not  be  traversed,21  nor 
may  it  be  answered  by  matter  in  confession  and  avoidance.22  Such 
a  traverse  can  only  be  answered  by  taking  issue  on  the  denial,23  but 


v.  Black,   8   Houst.    (Del.)    507,   IS   Atl. 
771. 

Where  the  defendant  adopts  the 
absque  hoc  in  a  special  trayerse  "there 
must  be  an  inducement  preceding  the 
absque  hoc,  containing  allegations  of 
new  matter  which  give  to  the  defend- 
ant an  apparently  good  right  or  title, 
or  the  whole  pica  will  be  bad."  Fox 
V.  Nathans,   32  Conn.   348. 

13.  Morris  Canal  &  Banking  Co.  v. 
Van  Vorst,  23  N.  J.  L.  298. 

14.  People  r.  Pullman's  Palace  Car 
Co..  175  111.  125,  51  N.  E.  6(14;  Me- 
Williams  v.  King,  32  N.  J.  L.  21. 

''The  inducement  should  be  in  sub- 
stance a  sufficient  answer  to  the  dec- 
laration, though  not  a  direct  denial 
nor  yet  confession  and  avoidance. " 
Bogers  v.  Barth,  117  III.  App.  323.  See 
to  the  same  effect,  State  V.  Chrisman, 
2  Ind.   126. 

"Although  the  matter  pleaded  by 
way  ef  inducement  does  not  directly 
answer  the  preceding  pleading,  for 
which  purpose  the  absque  hoc  clause 
is  necessary  to  form  a  perfect  issue, 
yet  it  is  a  fundamental  rule  that  the 
inducement  should  be  such  as  in  itself 
amounts  to  a  sufficient  answer  in  sub- 
stance to  the  last  pleading."  Allen  V. 
Stevens,  29  N.  J.  L.  509. 

15.  Andrews  Steph.  PI.  (2nd  ed.), 
§156,  p.  292,  and  the  following  cases: 
Del.— Beatty  v.  Parsons,  78  Atl.  302; 
Thomas  v.  Black,  8  Houst.  507, 
18  Atl.  771.  HI.— People  r.  Pullman's 
Palace  Car  Co.,  175  Til.  125,  51  N.  E. 
664.  Me. — Pone  v.  Jackson,  65  Me. 
162.  N.  J.— Allen  V.  Stevens,  29  N.  J. 
L.  509. 

16.  Ill— Sogers    v.    Barth,    117    111. 


App.  323.  Ind. — State  v.  Chrisman, 
2  Ind.  126.  Me. — See  Pope  V.  Jackson, 
65  Me.  162. 

17.  Beatty  v.  Parsons  (Del.),  78  Atl. 
302. 

18.  Stevens  v.  Allen,  29  N.  J.  L.  68. 

19.  Andrews  Steph.  PI.  (2nd  ed.), 
§156,  p.  292;  Beatty  v.  Parsons  (Del.), 
78  Atl.  302;  McWilliams  v.  King,  32 
N.   J.   L.   21. 

20.  In  Virginia  the  statute  provides 
that  "all  special  traverses,  or  traverses 
with  an  inducement  of  affirmative  mat- 
ter, shall  conclude  to  the  country.  But 
this  regulation  shall  not  preclude  the 
opposite  party  from  pleading  over  to 
the  inducement  when  the  traverse  is 
immaterial."     Code,  §3267. 

This  statute  does  not  abrogate  or  in 
any  way  affect  the  rule  that,  where 
new  matter  is  introduced,  the  pleading 
shall  conclude  with  a  verification.  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Saunders,  84 
Va.   210,  4  S.   E.   584. 

21.  Andrews  Steph.  PI.  (2nd  ed.), 
§§159,  160,  p.  306,  and  the  following 
cases:  Del. — Beattv  v.  Parsons,  78  Atl. 
302;  Thomas  v.  Black,  8  Houst.  507,  18 
Atl.  771.  111.— People  r.  Pullman's  Pal- 
ace Car  Co.,  175  111.  125,  51  N.  E.  664. 
Ind.— State  V.  Chrisman,   2  Ind.   126. 

22.  Andrews'  Steph.  PI.  (2nd  ed.), 
§§159,  160,  p.  306,  and  the  following 
eases:  Del. — Brooks  v.  State,  79  Ati. 
790;  Beattv  v.  Parsons,  78  Atl.  302; 
Thomas  v.  Black,  8  Houst.  507,  18  Atl. 
771.  HI. — People  r.  Pullman's  Palace 
Car  Co.,  175  111.  125,  51  N.  E.  664. 
Ind.— State  v.  Chrisman,  2  Ind.  126. 

23.  Andrews'  Steph.  PI.,  §160,  p. 
306,  and  the  following  cases:  Del. 
Beatty  V.  Parsons,  78  Atl.  302;  Thomas 
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exceptions  to  the  inducement  in  point  of  law  may  be  taken  by  de- 
murring to  the  entire  plea.24 

The  plea  of  ne  unques  administrator  is  the  proper  method  of  attack- 
ing the  representative  character  of  one  suing  as  administrator.25  It 
merely  denies  that  plaintiff  was  administrator  at  the  commencement 
of  the  suit,  and  does  not  authorize  proof  of  the  termination  of  his 
authority  pending  suit.26    It  is  not  a  plea  in  abatement,  but  is  in  bar.27 

A  special  issue  consists  of  a  direct  denial  of  some  material  and 
traversable  allegation.28  It  never  advances  new  matter.20  Special 
issues  properly  concluded  to  the  country.30 

B.  Specific  Denials  Under  the  Codes.  —  The  codes  generally 
provide  that  the  answer  may  contain  a  specific  denial  of  each  alle- 
gation of  the  complaint  controverted  by  the  defendant,31  and  that 
the  reply  may  contain  a  specific  denial  of  the  allegations  of  new  matter 
in  the  answer  controverted  by  the  plaintiff.32  In  some  states  all 
denials  are  required  to  be  specific.33  In  others  certain  classes  of  alle- 
gations must  be  specifically  denied  if  the  defendant  wishes  to  put 
them  in  issue.34 

To  constitute  a  statutory  specific  denial,  some  fact  alleged  in  the  plead- 
ing of  the  adverse  party  must  be  enunciated  and  denied.35 

Sustaining  a  demurrer  to  a  special  denial  is  harmless  where  the  same 
facts  are  probable  under  the  general  denial  pleaded.36 


v.  Black,  8  Houst.  507,  18  Atl.  771.  111. 
Rogers  v.  Barth,  117  111.  App.  323. 
Ind.— State  V.  Chrisman,  2   Ind.  126. 

The  issuable  part  of  the  plea  is  the 
denial.  The  plaintiff  may  form  an  is- 
sue of  fact  by  pleading  to  the  absque 
hoc.  People  v.  Pullman's  Palace  Car 
Co.,  175  111.  125,  51  N.  E.  664. 

24.  Andrews'  Steph.  PI.,  §160;  Peo- 
ple v.  Pullman's  Palace  Car  Co.,  175 
111.  125,  51  N.  E.  664. 

If  the  matter  stated  in  the  induce- 
ment is  not  a  sufficient  answer,  the  oth- 
er party  may  demur.  Allen  V.  Stev- 
ens, 29  N.  Ji  L.   509. 

25.  McMillan  Marble  Co.  v.  Black, 
89  Tenn.  118,  14  S.  W.  479;  Cheek  v. 
Wheatley,   11   Humph.    (Tenn.)    556. 

See  also  the  title  "Executors  and 
Administrators. ' ' 

26.  Wilson  v.  Bothwell's  Admr.,  50 
Ala.   378. 

27.  East  Tenn.,  V.  &  G.  R.  Co.  v. 
Mahoney,  89  Tenn.  311,  115  S.  W. 
652. 

28.  Boyden  v.  Fitchburg  R.  Co.,  70 
Vt.  125,  39  Atl.  771;  Kimball  v.  Bos- 
ton, C.  &  M.  R.  Co.,  55  Vt.  95. 

29.  Boyden  v.  Fitchburg  R.  Co.,  70 
Vt.  125,  39  Atl.  771;  Kimball  v.  Bos- 
'on,  C.  &  M.  R.  Co.,  55  Vt.  95. 
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30.  Boyden  v.  Fitchburg  R.  Co.,  70 
Vt.  125,  39  Atl.  771;  Kimball  V.  Bos- 
ton, C.  &  M.  R.  Co.,  55  Vt.  95. 

31.  See  II,  ante,  and  the  statutes  of 
the   various  states. 

May  meet  a  material  allegation  of 
the  petition  by  a  specific  denial.  Ever- 
ett V.  Waymire,  30  Ohio  St.  308. 

A  specific  denial  of  a  partnership  is 
sufficient  to  put  it  in  issue.  Kerr  & 
Co.  V.  Cochran,  29  S.  C.  61,  6  S.  E.  905. 

32.  See  II,  ante,  and  the  statutes  of 
the  various  states. 

33.  See  VI,  A,  and  the  statutes  of 
the   various  states. 

34.  See  VI,  A,  and  the  statutes  of 
the  various   states. 

35.  Russell  &  Co.  v.  Amundson,  4  N. 
D.    112,    59    N.    W.    477. 

36.  Pittsburgh,  C,  C.  &  St.  L.  R. 
Co.  V.  Hawks,  154  Ind.  547,  55  N.  E. 
258;  School  Town  of  Milford  v.  Pow- 
ner,  126  Ind.  528,  26  N.  E.  484;  Hos- 
tetter  v.  Auman,  119  Ind.  7,  20  N.  E. 
506. 

Though  the  general  denial  is  after- 
wards withdrawn.  Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  v.  Hawks,  154  Ind. 
547,  55  N.  E.  258. 
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VIII.  GENERAL  AND  SPECIFIC  DENIALS,  OR  DENIALS 
AND  ADMISSIONS  OR  AFFIRMATIVE  DEFENSES  IN  THE 
SAME  PLEADING.  —  As  a  rule  under  the  codes,  general  and  specific 
denials  and  admissions  may  be  joined  in  the  same  answer.37 

Ordinarily  a  general  denial  will  be  construed  as  not  extending  to 
allegations  which  the  pleader  attempts  to  answer  specifically.38  The 
scope  of  such  a  denial  is  not  limited  by  subsequent  specific  allega- 
tions which  are  merely  a  conclusion  of  law.39 

How  far  a  specific  denial  qualifies  a  general  one,40  and  how  far 
denials  are  qualified  by  special  defenses,41  are  largely  questions  of 
construction.  "Where  both  go  to  the  same  facts,  the  pleader  will  be 
required  to  elect  between  them.42  A  defective  special  denial  does  not 
control  a  good  general  one.43 


37.  May  admit  a  part  and  deny 
generally  the  remainder.  Bessemer  Irr. 
Ditch  Co.  v.  Woolley,  32  Colo.  437,  76 
Pac.  1053;  Salisbury  v.  La  Fitte  (Colo. 
App.),   123   Pac.  124. 

Defendant  may,  in  a  single  para- 
graph of  his  answer  confess  certain  al- 
legations of  a  complaint  and  deny  all 
others,  and  such  paragraph  will  be 
treated  as  containing  but  one  ground 
of  defense.  Unger  v.  Mellinger,  37  Ind. 
App.  639,  77  N.  E.  814. 

May  in  a  single  paragraph  confess 
and  avoid  part  of  the  cause  of  action 
sued  on  and  deny  the  other  facts  stated 
in  the  complaint.  Cblglazier  v.  Col- 
glazier,  117  Ind.  460,  20  N.  E.  490; 
State  v.  St.  Paul  &  M.  T.  R.  Co.,  92 
Ind.   42. 

It  is  not  error  to  overrule  a  demur- 
rer to  a  paragraph  of  answer  which  de- 
nies every  allegation  in  the  complaint 
not  admitted  in  such  paragraph  unless 
the  allegations  so  admitted  are  suffi- 
cient to  entitle  plaintiff  to  recover. 
Childers  v.  First  Nat.  Bank,  147  Ind. 
430,    46    N.    E.    825. 

"A  defendant  may  deny  generally 
or  specifically  certain  allegations  of 
the  complaint,  and  may,  as  to  other 
allegations,  deny  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a 
belief,  and  may  admit  other  allegations, 
and  may  put  still  others  or  all  others 
in  issue  by  a  general  denial.  .  .  . 
A  general  denial  is  proper  in  cases 
where  certain  allegations  have  already 
been  generally  or  specifically  denied, 
and  in  cases  where  the  pleader  has  al- 
ready denied  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as 
to   the   truth   of   particular   allegations, 


and  has  specifically  admitted  others." 
Pengelly  v.  Peeler,  39  Mont.  26,  101 
Pac.  147;  Mont.  Eev.  Codes,  §6540. 

Defendant  may  unite  a  general  and 
specific  denial  in  one  answer.  Mo. 
Eev.  St.,  1909,  §1806. 

For  a  full  discussion  of  this  ques- 
tion see  the  titles  "Answers"  and 
"Confession  and  Avoidance." 

Qualified  Denials. — See  III,  C,  supra. 

38.  Horn  v.  Butler,  39  Minn.  515, 
40  N.  W.  833. 

An  answer  containing  a  general  de- 
nial of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the 
truth  of  each  and  every  allegation  of 
the  complaint,  followed  by  separate  and 
independent  defenses  claimed  to  be  in- 
consistent therewith,  will  not  be  strick- 
en out  as  frivolous  or  sham,  but  will 
put  in  issue  the  material  allegations  of 
the  complaint  not  admitted.  Neubauer 
v.  American  Seating  Co.,  171   Fed.  273. 

39.  Fitzpatriek  v.  Simonson  Bros. 
Mfg.  Co.,  86  Minn.  140,  90  N.  W. 
378. 

40.  A  specific  denial  does  not  limit 
the  force  or  effect  of  a  general  denial 
in  the  same  pleading.  Porter  v.  Grady, 
21  Colo.  74,  39  Pac.  1091.  See  Brandt 
v.  Shepard,  39  Minn.  454,  40  N.  W. 
521. 

41.  In  First  Nat.  Bank  v.  Strait,  71 
Minn.  69.  73  N.  W.  645,  a  general 
denial  was  held  to  be  limited  and  qual- 
ified by  a  special  plea. 

See  the  titles  "Answers"  and  "Con- 
fession and  Avoidance." 

42.  School  Dist.  v.  Holmes,  16  Neb. 
486,   20   N.  W.   721. 

43.  Bessemer  Irr.  Ditch  Co.  v.  Wool- 
ley,  32  Colo.  437,  76  Pac.  1053. 
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IX.  SPECIAL  PLEAS  AMOUNTING  TO  THE  GENERAL  IS- 
SUE OR  GENERAL  DENIAL.— Except  where  permitted  by  stat- 
ute,44 a  special  plea  amounting  to  the  general  issue  is  bad.45  Such  a 
plea  is  one  alleging  new  matter  which  is,  in  effect,  a  denial  of  the 
truth  of  the  declaration.46  A  plea  is  never  objectionable  on  this 
ground  unless  it  sets  up  matters  of  fact  merely  amounting  to  a  denial 
of  such  allegations  as  the  plaintiff  would  on  the  general  issue  be 
bound  to  prove  in  support  of  his  case.47  A  plea  which  gives  express 
or  implied  color,48  or  which  does  not  traverse  all  the  material  alle- 
gations of  the  declaration  or  the  count  thereof  to  which  it  is  ad- 
dressed,49 or  which  merely  denies  matter  of  inducement,50  does  not 
amount  to  the  general  issue. 

In  some  jurisdictions  it  is  held  that  the  fact  that  matter  may  be 
given  in  evidence  under  the  general  issue  does  not  preclude  the  de- 
fendant from  pleading  it  specially,  if  it  does  not  in  fact  amount  to 
the  general  issue,51  as  where  plaintiff's  right  of  action  is  confessed 


44.  See  the  title  "Confession  and 
Avoidance. ' ' 

45.  Conn. — Allen  v.  New  Haven  & 
N.  Co.,  49  Conn.  243.  111.— Finch  & 
Co.  V.  Zenith  Furniture  Co.,  245  111. 
586.  92  N.  E.  521,  affirming,  146  111. 
App.  257;  Strader  v.  Snyder,  67  111. 
404;    Wiggins   Ferry   Co.    r.    Blakeman, 

54  111.  201.  Md.— Citizens'  Mut.  Fire 
Ins.  Co.  v.  Conowingo  Bridge  Co.,  113 
Md.  430,  77  Atl.  378;  Seff  v.  Brotmau, 
108  Md.  278,  70  Atl.  106;  Mayor,  etc. 
of  Hagerstown  v.  Klotz,  93  Md.  437, 
49  Atl.  836;  Horner  v.  Frazier,  65  Md. 
1,  4  Atl.  133;  Miller  v.  Miller,  41  Md. 
623. 

Should  be  stricken  on  motion,  but  a 
failure  to  do  so  does  not  of  itself  con- 
stitute reversible  error.  Norfolk  & 
W.  R.  Co.  v.  Mundv,  110  Va.  422,  66 
S.    E.    61. 

"The  matters  which  are  put  in  is- 
sue by  the  general  issue  are  issues  of 
fact,  and,  therefore,  matters  of  evi- 
dence to  be  tried  by  the  jury,  and  not 
to  be  referred  to  the  court.  For  this 
reason,  it  is  an  invariable  rule  in  plead 
ing,  ttiat  matters  which  amount  to  the 
general  issue  cannot  be  specially  plead- 
ed." Heirs,  etc.  of  Reading  v.  State, 
1  Harr.  (Del.)  190. 

In  view  of  the  rule  of  court  that 
matter  of  inducement  is  not  put  in  is- 
sue by  the  plea  of  not  guilty,  special 
pleas  denying  matter  of  inducement 
only  do  not  amount  to  the  general  is- 
sue.    Gainsville   &   G.  R.   Co.  v.  Peck, 

55  Fla.  403,  46  So.  1019. 

In  Gilbert  v.  Bone,  64  Til.  518,  the 
fact   that   a   plea  denied  surplusage  in 
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the  declaration  was  held  not  to  render 
it  bad  as  amounting  to  the  general 
issue. 

See  further  the  title  "Confession 
and  Avoidance." 

46.  Allen  V.  New  Haven  &  North- 
ampton Co.,  49  Conn.  243,  citing 
Gould's  PI.,  eh.  6,  part  II,  §78. 

As  where  it  sets  up  matter  in  denial 
of  what  plaintiff  would  be  bound  to 
prove  on  the  general  issue  in  support 
of  his  case.  Boyden  v.  Fitchburg  R. 
Co.,  70  Vt.  125,  39  Atl.  771;  Kimball 
v.  Boston,   C.   &   M.  R.   Co.,   55  Vt.   95. 

As  a  plea  which  is  simply  a  traverse 
of  a  portion  of  the  facts  which  the 
plaintiff  is  bound  to  prove  in  order  to 
establish  a  prima  facie  right  to  recover 
under  his  declaration.  Knoebel  v. 
Kircher,   33   111.    308. 

47.  Seff  V.  Brotman,  108  Md.  278, 
70   Atl.   106. 

48.  Keedy  v.  Long,  71  Md.  385,  18 
Atl.    704. 

49.  White  v.  Clayes,   32  111.  325. 

50.  Gainesville  &  G.  R.  Co.  v.  Peck, 
55   Fla.   402,   46   So.   1019. 

51.  Md. — Keedy  v.  Long,  71  Md. 
385,  18  Atl.  704,  5  L.  R.  A.  759.  Vt. 
Kimball  v.  Boston,  C.  &  M.  R.  Co.,  55 
Vt.  95.  Va.— Chesapeake  &  O.  R.  Co. 
V.  Rison,  99  Va.  18,  37  S.  E.  320;  Mag- 
gort  v.  Hansbarger,  8  Leigh  532.  Eng. 
Hayselden  v.  Staff,  5  Ad.  &  El.  153,  111 
Eng.   Reprint   1124. 

Examples  of  defenses  which  it  has 
been  held  may  be  specially  pleaded 
though  they  are  provable  under  the 
general  issue:  Statute  of  frauds. 
Hotchkiss  v.  Ladd,  36  Vt.  593,  86  Am. 
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and  avoided  by  matter  ex  post  facto,52  or  where  the  plea  does  not 
deny  the  declaration,  but  answers  it  by  matter  of  law/'3  matter  of 
law  in  such  case  meaning  not  a  question  of  law,  but  a  thing  which 
in  law  avoids  the  cause  of  action.34  In  some  jurisdictions,  and  espe- 
cially where  the  general  denial  has  taken  the  place  of  the  general  is- 
sue, this  distinction  is  no  longer  observed,  and  it  is  deemed  improper 
to  specially  plead  any  matter  that  may  be  shown  in  evidence  under 
the  general  issue  or  general  denial  pleaded.55     The  objection  is  avail- 


Dec.  679.  Matters  in  discharge  of  the 
action  in  assumpsit.  Dibble  f.  Dun- 
can, 2  McLean  553,  7  Fed.  Cas.  No. 
3,880.  Part  payment  in  assumpsit. 
Somerville  v.  Stewart,  48  N.  J.  L.  116, 
3  Atl.  77.  Want  of  consideration  in 
an  action  of  debt.  Keckley  v.  Union 
Bank,  79  Va.  458.  Pleas  admitting  the 
making  of  the  contract  in  suit  and  its 
breach,  but  setting  up  a  justification 
for  such  breach  and  a  judgment  in 
bar.  Keedy  v.  Long,  71  Md.  385,  18 
Atl.  704.  Illegality  or  failure  of  con- 
dition occurring  at  the  very  moment 
when  bonds  sued  on  were  issued. 
Brown  v.  Point  Pleasant.  36  W.  Va. 
290,  15  S.  E.  209.  In  an  action  of  debt 
upon  a  judgment  it  was  held  that  de- 
fendant could  attack  the  validity  of 
such  judgment  bv  special  plea.  Cast- 
ner  v.  Stver,  23  N.  J.  L.  236. 

52.  Kimball  r.  Boston,  C.  &  M.  E. 
E.  Co.,  55  Vt.  95;  Paramore  V.  John- 
son, 1  Ld.  Eaym.  566,  12  Mod.  376, 
91  Eng.  Eeprint  1278;  Carr  v.  Hinch- 
liff,  4  B.  &  C.  547,  107  Eng.  Eeprint 
1164;  Vanhatton  v.  Morse,  2  Ld.  Eaym. 
787,   92   Eng.   Eeprint   25. 

53.  Mass. — Thayer  v.  Brewer,  15 
Pick.  217.  Vt. — Baker  r.  Sherman,  75 
Vt.  88,  53  Atl.  330;  Kimball  v.  Bos- 
ton, C.  &  M.  E.  E.  Co.,  55  Vt.  95. 
Eng.— Carr  v.  Hinchliff,  4  B.  &  C.  547, 
107  Eng.  Eeprint  1164;  Hallett  v.  Birt, 
12   Mod.   120,   88   Eng.   Eeprint   1207. 

Special  matter  of  fact  intermixed 
with  matter  of  law,  as  gaming.  Hus- 
sey  v.  Jacob,  1  Ld.  Eaym.  87,  91  Eng. 
Eeprint   954. 

Infancy,  coverture,  usury  and  gam- 
ing. Baltimore  &  Ohio  E.  E.  Co.  v. 
Polly,  Woods  &  Co.,  14  Gratt.  (Va.) 
447. 

But  see  Baltimore  &  Ohio  E.  E.  Co. 
f.  Polly,  Woods  &  Co.,  14  Gratt  (Va.) 
447,  which  holds  that  the  fact  that  de- 
fenses amounting  to  the  general  issue 
set  forth  matter  of  law  does  not 
change   the   rule. 


54.  Baker  v.  Sherman,  75  Vt.  88, 
53  Atl.  330;  Hallett  v.  Birt,  12  Mod. 
120,   88   Eng.   Eeprint    1207. 

Matter  of  law  is  matter  of  fact, 
which  avoids  the  action,  and  so  may 
be  pleaded  or  given  in  evidence  as  the 
defendant  pleases.  James  v.  Fowkes, 
12  Mod.  101,  88  Eng.  Eeprint  1193. 

55.  111. — Eoosevelt  r.  Tlungate,  110 
111.  595;  McCord  v.  Mechanics'  Nat. 
Bank,  84  111.  49;  Coulter  v.  Travelers' 
Protective  Assn.,  144  111.  App.  255; 
Tokheim  Mfg.  Co.  v.  Stoyles,  142  111. 
App.  198;  Mansfield  v.  Chicago,  B.  & 
Q.  E.  Co.,  132  111.  App.  552.  Ind. 
Stevens  v.  Lafayette  &  Concord  Gravel 
Eoad  Co.,  90  Ind.  392;  Boyce  V.  Gra- 
ham, 91  Ind.  420;  Colt  V.  Lawrence- 
burg  Lumber  Co.,  44  Ind.  App.  122, 
88  N.  E.  720.  Mo. — Union  Nat.  Bank 
v  Lyons.  220  Mn.  538,  119  S.  W.  540; 
Bolton  V.  Missouri  Pac.  E.  Co.,  172  Mo. 
92,  72  S.  W.  530.  N.  M. — Wheelock  v. 
McGee,  1  N.  M.  573.  N.  Y.— Fersch 
v.  Weideman,  106  App.  Div.  553,  94  N. 
Y.  Supp.  S00;  Cooley  v.  City  of  New 
York,  85  App.  Div.  107,  82  N.  Y.  Supp. 
1067;  Van  Hagen  v.  Waterbury  Mfg. 
Co.,  22  Misc.  580,  49  N.  Y.  Supp.  465. 
Okla. — Hopkins  V.  Dipert,  11  Okla.  630, 
69  Pae.  883.  Tenn. — Williams  v.  Me- 
Kee,  98  Tenn.  139,  38  S.  W.  730.  Va. 
Eichmond  U.  P.  E.  Co.  v.  New  York  & 
S.  B.  E,  Co.,  95  Va.  386,  28  S.  E. 
573;  George  Campbell  Co.  v.  George 
Angus  &  Co.,  91  Va.  438,  22  S.  E.  167. 

In  Alabama,  the  distinction  was  ob- 
served in  Dunham  V.  Eidgel,  2  Stew. 
&  P.  402,  but  seems  to  have  been  lost 
sight  of  in  the  later  eases.  See  Hop- 
kinson  V.  Shelton,  37  Ala.  306;  Postal 
Telegraph  Cable  Co.  V.  Jones,  133  Ala. 
217,  32  So.  500;  Beeves  v.  Anniston 
Knitting  Mills,  166  Ala.  645,  52  So. 
142;  Huggins  v.  Southern  E.  Co.,  159 
Ala.  189,  49  So.  299;  McClendon  v. 
Equitable  Mortgage  Co.,  122  Ala.  384, 
25   So.   30. 

Vol.  VII 


106 


DENIALS 


able  only  when  the  general  issue  has  in  fact  been  filed.5" 

Generally  speaking,  the  rejection  of  a  special  plea  will  be  regarded 
as  harmless  where  the  matters  therein  alleged  are  provable  under  a 
general  denial  or  the  general  issue  pleaded,57  even  though  the  gen- 
eral denial  is  afterwards  withdrawn.58  Pleading  specially  what  is 
admissible  under  the  general  issue  does  not  abridge  the  scope  of  the 
proof  under  the  general  issue.59 

Manner  of  Raising  Objection.  —  That  a  special  plea  amounts  to  the 
general  issue  is  an  objection  to  the  manner  of  the  pleading  and  not 
to  its  substance.60  It  may  be  taken  by  special  demurrer,61  or,  in  some 
jurisdictions,  by  motion  to  strike.62     As  a  rule  it  is  not  reached  by 


56.  Chicago,  C.,  C.  &  St.  L.  E.  Co. 
V.  Bozarth,   91   111.   App.   68. 

57.  U.  S. — Nemaha  County  v.  Frank, 
120  U.  S.  41,  7  Sup.  Ct.  395,  30  L.  ed. 
584.  Ala. — Comer  v.  Franklin,  169  Ala. 
573,  53  So.  797;  Western  Ey.  of  Ala- 
bama v.  Eussell,  144  Ala.  142,  39  So. 
311,  113  Am.  St.  Eep.  24;  Ivy  Coal 
&  Coke  Co.  v.  Long,  139  Ala.  535,  36 
So.  722;  Moore  v.  Crosthwait,  135  Ala. 
372,  33  So.  28.  Fla.— Florida  E.  Co.  V. 
Dorsey,  59  Fla.  260,  52  So.  963;  En- 
gelke  &  Feiner  Milling  Co.  v.  Grun- 
thal,  4&  Fla.  349,  35  So.  17.  111.— 
Lasher  v.  Colton,  225  111.  234,  80  N. 
E.  122;  Mosher  v.  Eogers,  117  111.  446, 
5  N.  E.  583;  Hartford  Fire  Ins.  Co. 
V.  Olcott,  97  111.  439;  Tokheim  Mfg. 
Co.  v.  Stoyles,  142  111.  App.  198.  Ind. 
Cleveland,  C,  C.  &  St.  L.  E.  Co.  v. 
Hollowell,  172  Ind.  460,  88  N.  E.  680; 
State  v.  Osborne,  143  Ind.  671,  42  N. 
E.  921;  Bowen  v.  Pollard,  71  Ind.  177; 
Perry  v.  Acme  Oil  Co.,  44  Ind.  App. 
207,  88  N.  E.  859;  Farmers'  Mut.  Fire 
Ins.  Co.  v.  Jackman,  35  Ind.  App.  1, 
73  N.  E.  730;  Beasey  v.  High,  33  Ind. 
App.  6S9;  American  Car  &  Foundry 
Co.  v.  Clark,  32  Ind.  App.  644,  70 
N.  E.  828.  Ky.— Jenkins  v.  Chism,  25 
Ky.  L.  Eep.  736,  76  S.  W.  405.  Md. 
British  &  Foreign  Marine  Ins.  Co.  V. 
Cummings,  113  Md.  350,  76  Atl.  571. 
Va. — Chesapeake  &  O.  E.  Co.  v.  Eison, 
99  Va.  18,  37  S.  E.  320;  Fire  Assn. 
v.  Hogwood,  82  Va.  342,  4  S.  E.  617. 
W.  Va.— Smith  v.  White,  63  W.  Va. 
472,  60  S.  E.  404;  Dillon  Beebe's  Son 
v.  Eakle,  43  W.  Va.  502,  27  S.  E. 
214;  Hale  v.  West  Virginia  Oil  &  Land 
Co.,  11  W.  Va.  229.  Wis.— McQuade 
v.  Chicago  &  N.  W.  E.  Co.,  68  Wis.  616, 
32  N.  W.   633. 

It  is  not  error  to  strike  out  (Will- 
iams v.  Ninemier,  23  Wash.  393,  63 
Pac.    534;    Penter   v.    Staight,   1    Wash. 
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365,  25  Pac.  469),  or  to  sustain  a  de- 
murrer to  (Peterson  v.  Seattle  Traction 
Co.,  23  Wash.  615,  63  Pac.  539,  65  Pac. 
543);  matter  provable  under  a  general 
denial,  or  to  strike  out  affirmative  de- 
fenses where  the  matter  set  up  is  put 
in  issue  by  the  denials  in  the  answer 
(Kumblad  v.  Allen,  51  Wash.  425,  99 
Pac.    19). 

58.  State  v.  Osborne,  143  Ind.  671, 
42  N.  E.  921;  Beasey  v.  High,  33  Ind. 
App.    689,    72   N.    E.   181. 

59.  Gregory  v.  Tomlinson,  68  Vt. 
410,  35  Atl.  350;  Bowen  v.  Hall,  20 
Vt.    232. 

60.  Little  v.  Bradley,  43  Fla.  402, 
31  So.  342;  Wade  v.  Doyle,  17  Fla. 
522. 

61.  TJ.  S. — Pendleton  County  v.  Amy, 
13  Wall.  297,  20  L.  ed.  579;  Van  Ness 
v.  Forrest,  8  Cranch  30,  3  L.  ed.  478; 
Butler  v.  Evening  Leader  Co.,  134  Fed. 
994.  Ala.— Hussrins  r.  Southern  E.  Co., 
159  Ala.  189,  49  So.  299;  McClendon  V. 
Equitable  Mortgage  Co.,  122  Ala.  384, 
25  So.  30.  111.— Finch  &  Co.  v.  Zenith 
Furniture  Co.,  245  111.  586,  92  N.  E. 
521,  affirming  146  111.  App.  257;  Mc- 
Cord  v.  Mechanics'  Nat.  Bank,  84  111. 
49;  Smith  v.  Peoria  County,  59  111. 
412;  Wiggins  Ferry  Co.  v.  Blakeman, 
54  111.  201;  Warner  v.  Crane,  20  111. 
148;  Tokheim  Mfg.  Co.  v.  Stoyles/  142 
111.  App.  198;  Hubbard  Milling  Co.  v. 
Eoche,  133  111.  App.  602;  Mansfeld  v. 
Chicago,  B.  &  Q.  E.  Co.,  132  111.  App. 
552.  Mass. — Thayer  v.  Brewer,  15  Pick. 
217;  Gerrish  v.  Train,  3  Pick.  124. 
Okla. — Hopkins  v.  Dipert,  11  Okla.  630, 
69  Pac.  883.  Vt.— Dufur  v.  Boston  & 
M.  E.  E.,  75  Vt.  165,  53  Atl.  1068; 
Hotchkiss  v.  Ladd,  36  Vt.  593,  86  Am. 
Dee.  679. 

See  also  the  title  "Demurrer." 

62.  U.  S. — Pendleton  County  v.  Amy, 
13    Wall.    297,    20    L.    ed.    579.     Ala.— 
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general  demurrer,63  though  there  is  authority  to  the  contrary.64 

X.     ISSUES   RAISED   BY   DENIALS   AND   MATTERS   PROV- 
ABLE THEREUNDER.  —  A  denial  tenders  an  issue  of  fact65  and 


Eeeves  v.  Anniston  Knitting  Mills,  166 
Ala.  645,  52  So.  142;  Postal  Telegraph 
Cable  Go.  v.  Jones,  133  Ala.  217,  32 
So.  500.  Del. — Emmons  v.  Home  In  . 
Co.,  1  Penne.  83,  39  Atl.  775.  Fla. 
Hubbard  v.  Anderson,  50  Fla.  219,  39 
So.  107;  Consumers'  Elec.  L.  &  St.  E. 
Co.  V.  Pryor,  44  Fla.  354,  32  So.  797; 
Wade  v.  Doyle,  17  Fla.  522.  Ind.— 
Stevens  V.  Lafavette  &  Concord  Gravel 
Eoad  Co.,  99  Ind.  392;  Boyce  v.  Gra- 
ham, 91  Ind.  420.  Ky. — Johnson  v. 
Clem,  4  Ky.  L.  Eep.  860.  Mass.— Gard- 
ner r.  Webber,  17  Pick.  407.  Mo. 
Union  Nat.  Bank  v.  Lvons,  220  Mo. 
538,  119  S.  W.  540;  Bolton  v.  Missouri 
Pac.  E.  Co.,  172  Mo.  92,  72  S.  W. 
530.  N.  M.— Wheelock  v.  McGee,  1 
N.  M.  573.  N.  Y.— Staten  Island  M.  E. 
E.  Co.  v.  Hinchliffe.  170  N.  Y.  473, 
63  N.  E.  545;  Cooley  v.  City  of  New 
York,  85  App.  Div.  107,  82  N.  Y. 
Supp.  1067;  Kraus  v.  Agnew,  80  App. 
Div.  1,  SO  N.  Y.  Supp.  518;  Uggla  v. 
Brokaw,  77  App.  Div.  310,  79  N.  Y. 
Supp.  244;  Von  Hagen  v,  Waterbury 
Mfg.  Co.,  22  Misc.  580,  49  N.  Y.  Supp. 
465.  R.  I.— Granite  Bldg.  Corp.  v. 
Greene,  25  E.  I.  5S6,  57  Atl/  649.  Term. 
Williams  V.  McKee,  98  Tenn.  139,  38 
S.  W.  730.  W.  Va.— Norfolk  &  W.  Ey. 
Co.  V.  Mundy,  110  Va.  422,  66  S.  E.  61. 
The  remedy  is  by  motion  to  reject 
the  plea  when  offered,  or  to  strike  it 
out  if  it  has  already  been  entered  on 
the  record.  Virginia  Fire  &  Marine 
Ins.  Co.  v.  Buck,  88  Va.  517,  13  S. 
E.    972. 

May  be  stricken  out,  on  motion  of 
plaintiff  or  by  the  court  of  its  own 
motion;  under  Eev.  St.,  1892,  §1043,  as 
tending  to  embarrass  the  trial.  Atlan- 
tic Coast  Line  E.  Co.  v.  Crosby,  53  Fla. 
400,  43  So.  318;  Peacock  v.  Feaster,  51 
Fla.  269,  40  So.  74;  Little  v.  Bradley, 
43   Fla.   402,   31    So.   342. 

The  proper  remedy  is  by  motion  to 
strike  out  rather  than  by  demurrer. 
McKinnon  v.  Johnson,  57  Fla.  120,  48 
So.  910;  Little  v.  Bradley,  43  Fla.  402, 
31    So.    342. 

Wrong  Remedy  Harmless  Error. — 
Where  the  court  would  have  been  justi- 
fied in  striking  out  a  plea  of  its  own 
motion,    sustaining   a   demurrer   thereto 


will  not  be  deemed  reversible  error. 
McKinnon  v.  Johnson,  57  Fla.  120,  48 
So.   910,   and   cases  cited. 

63.  U.  S. — Pendleton  County  v.  Amy, 
13  Wall.  297,  20  L.  ed.  579.  Fla.— At- 
lantic Coast  Line  E.  Co.  v.  Crosby, 
53  Fla.  400,  43  So.  318;  Little  v.  Brad- 
ley, 43  Fla.  402,  31  So.  342.  N.  H. 
York  v.  Jones,  2  N.  H.  454.  Va.— Du- 
fur  vi  Boston  &  M.  E.  E.,  75  Vt.  165, 
53  Atl.  1068. 

That  matter  pleaded  as  a  defense  is 
provable  under  the  general  denial  plead- 
ed does  not  render  it  demurrable.  Sta- 
ten Island  M.  E.  Co.  V.  Hinchliffe, 
170  N.  Y.  473,  63  N.  E.  545;  Donovan 
V.  Main,  74  App.  Div.  44,  77  N.  Y. 
Supp.  229. 

But  see  Durst  v.  Brooklvn  Heights 
E.  Co.,  33  Misc.  124,  67  N.  Y.  Supp. 
297,  where  the  defense  of  contribu- 
tory negligence  was  held  subject  to  a 
demurrer  on  the  ground  that  it  was 
provable  under  the  general  denial. 

The  question  may  be  decided  on  de- 
murrer in  which  defendant  joins.  Kim- 
ball v.  Boston,  C.  &  M.  E.  E.  Co.,  55 
Vt.   95. 

Harmless  Error. — Sustaining  general 
demurrer  is  harmless,  where  all  the  evi- 
dence to  sustain  the  defense  was  or 
could  have  been  admitted  under  the 
general  issue.  Buddy  v.  Philadelphia 
&  E.  C.  &  I.  Co.,  70  111.  App.  320; 
Millikin  v.  Starr,  79  111.  App.  443, 
affirmed,   180   111.   458,   54   N.   E.   328. 

64.  Citizens'  Mut.  Fire  Ins.  Co.  V. 
Conowingo  Bridge  Co.,  113  Md.  430, 
77  Atl.  378;  Seff  v.  Brotman,  108  Md. 
278,  70  Atl.  106;  Mayor,  etc.  of  Hagers- 
town  v.  Klotz,  93  Md.  437,  49  Atl. 
836;  Fox  v.  State,  89  Md.  381,  43  Atl. 
775. 

65.  Will's  Gould  PI.  537. 

A  traverse  properly  taken  to  the  ma- 
terial parts  of  a  pleading  either  forms 
an  issue,  or,  if  it  concludes  with  a  veri- 
fication, renders  it  necessary  for  the 
other  party  to  affirm  the  facts  trav- 
ersed, and  join  issue  upon  them.  Fow- 
ler  v.   Clark,   3   Day    (Conn.)    231,   251. 

The  denial  of  any  material  allegation 
constitutes  an  issue;  no  other  joinder 
of  issue  is  necessary.  N.  J.  Laws,  1912 
e.    231,    schedule    A,    §22. 
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puts  in  issue  the  material  allegations  of  the  pleading,  or  that  part 
of  it,  to  which  it  is  addressed.60 

There  cannot  be  a  confession  and  avoidance  of  a  good  traverse.67 
A  denial  is  not  subject  to  general  demurrer,68  nor  should  a  general 
demurrer  be  sustained  to  a  pleading  containing  a  good  denial  of  the 
allegations  of  the  adverse  party.69  Denials  cannot  properly  be 
stricken  out  as  sham.70    They  may,  however,  be  frivolous.71 

Generally  speaking,  a  denial  renders  admissible  nny  evidence  tend- 
ing to  disprove  the  allegations  to  which  it  is  addressed,72  but  mat- 
ters in  confession  and  avoidance  of  such  allegations  must  be  specially 
pleaded.73 


66.  "A  denial,  either  general  or  spe- 
cial, puts  in  issue  only  the  material  al- 
legations of  the  complaint;  that  is, 
those  which  the  plaintiff  is  required  to 
prove  in  order  to  establish  his  cause  of 
action."  First  Nat.  Bank  v.  Strait,  71 
Minn.  69,  73  N.  W.  645. 

If  a  former  judgment  be  a  fact  relied 
on  in  avoidance  of  the  action,  as  a 
discharge  in  bankruptcy  or  insolvency, 
it  must  be  set  forth  in  the  answer,  but 
if  it  is  an  adjudication  between  the 
parties,  and  against  the  plaintiff,  of  is- 
sues which  tend  directly  to  disprove 
the  allegations  of  the  declaration,  it  is 
admissible  under  an  answer  denying 
those  allegations.  Foye  v.  Patch,  132 
Mass.    105. 

In  libel,  where  the  petition  alleges 
that  the  statements  in  question  were 
untrue  and  the  answer  denies  such  al- 
legation, plaintiff  may  prove  that  they 
were  untrue  though  there  is  no  plea 
of  justification.  Moffitt  v.  Chicago 
Chronicle  Co.,  107  Iowa  407,  78  N. 
W:  45;  Locke  v.  Chicago  Chronicle  Co., 
107   Iowa   390,    78   N.   W.    49. 

67.  Issue  must  be  taken  upon  it. 
State  v.  Chrisman,  2  Ind.  126. 

68.  For  failure  to  state  a  defense. 
Carr  v.  Bosworth,  68  Iowa  669,  27  N. 
W.    913. 

69.  To  an  answer  containing  a  de- 
nial of  a  material  allegation  of  the 
complaint.  Haslam  v.  Haslam,  19  Utah 
1,    56    Pac.    243. 

To  an  answer  containing  a  good  gen- 
eral denial.  City  of  Guthrie  V.  Har- 
vey Lumber  Co.,  5  Okla.  774,  50  Pac. 
84;  Astin  v.  Mosteller  (Tex.  Civ.  App.), 
144  S.  W.  701;  Murphy  v.  Smith,  Walk- 
er &  Co.,  38  Tex.  Civ.  App.  50,  84 
S.  W.  678. 

A  demurrer  to  an  answer  as  a  whole 
is   properly   overruled   where   one   para- 
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graph  of  it  is  a  general  denial.  Allen 
V.  Adams,  150  Ind.  409,  50  N.  E.  387. 
In  an  action  to  set  aside  a  tax  deed, 
an  answer  containing  a  general  denial 
is  not  demurrable  unless  it  contains 
facts  showing  affirmatively  that  defend- 
ant's title  is  not  valid.  Stratton  v. 
Brenan,  58  Iowa  571,  12  N.  W.  602. 

70.  Waylaud  v.  Tysen,  45  N.  Y.  281 ; 
Eockowitz  v.  Siegel,  136  N.  Y.  Supp. 
192;  Kochkind  v.  Perlman,  108  N.  Y. 
Supp.  224;  Alexander  v.  Aronson,  65 
App.  Biv.  174,  72  N.  Y.  Supp.  640; 
Meurer  v.  Brinkman,  53  N.  Y.  Supp. 
770;  Zivi  v.  Einstein,  21  N.  Y. 
Supp.    583. 

A  plea  which  is  in  effect  the  general 
issue.  Eobertson  v.  Moir,  88  111.  App. 
355. 

A  verified  denial  cannot  be  stricken 
out  as  sham  upon  affidavit  showing  it 
to  be  false.  Gjerstadengen  v.  Hartzell, 
8  N.  B.  424,  79  N.  W.  872. 

71.  Bochkind  v.  Perlman,  108  N.  Y. 
Supp.    224. 

But  a  denial  which  is  sufficient  in 
form  may  not  be  stricken  out  as  frivo- 
lous. Electrical  Accessories  Co.  v.  Mit- 
tenthal.  194  N.  Y.  473,  87  N.  E.  684; 
Bochkind  v.  Perlman,  108  N.  Y.  Supp. 
224. 

72.  Sovereign  Bank  V.  Stanlej',  176 
Fed.  743;  Buff  v.  Willamette  Steel 
Works,   45   Ore.   479,   78   Pac.   363,   66S. 

Under  a  denial  that  an  alleged  agree- 
ment creating  a  trust  was  ever  made, 
defendant  is  entitled  to  the  benefit  of 
the  statute  of  frauds.  Busick  v.  Van 
Ness,  44  N.  J.  Eq.  82,  12  Atl.  609. 

73.  Buff  v.  Willamette  Steel  Works, 
45  Ore.  479,  78  Pac.  363,  668;  Buchtel 
v.  Evans,  21  Ore.  309,  28  Pac.  67. 

In  an  action  to  recover  personalty  al- 
leged to  have  been  wrongfully  taken 
from  defendant's  possession,  that  it  was 
transferred  in  fraud  of  creditors.     Coos 
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XI.  ADMISSIONS  BY  FAILURE  TO  DENY.  — As  a  general 
rule,  all  the  material  allegations  of  a  pleading  which  are  not  con- 
troverted by  the  pleadings  of  the  opposite  party  are  deemed  ad- 
mitted for   the   purposes  of   the   action,74  and  this  is   true   notwith- 


Bay  R.   Co.  v.   Siglin,   26  Ore.   387,   38 
Pac.    192. 

Illegality  of  the  contract  sued  on, 
where  it  is  not  shown  by  plaintiff's 
own  pleadings  or  proof.  Buchtel  v. 
Evans,   21   Ore.   309,   28  Pac.   67. 

That  the  injury  was  due  to  the  neg- 
ligence of  a  fellow  servant  cannot  be 
shown  under  a  denial  of  the  negligence 
charged.  Duff  V.  Willamette  Steel 
Works,   45   Ore.   479,   78   Pac.   363,   66S. 

Under  a  denial  of  an  allegation  no 
evidence  shall  be  introduced  which  does 
not  tend  to  negative  some  fact  which 
the  party  making  the  controverted  al- 
legation is  bound  to  prove.  Iowa  Code, 
§3615;  Tubbs  v.  Mechanics'  Ins.  Co., 
131  Iowa  217,  108  N.  W.  324;  Eller  v. 
Loomis,  106  Iowa  276,  76  N.  W.  686; 
Fernbach  r.  City  of  Waterloo,  7G  Iowa 
598,  41  N.  W.  370;  Johnson  v.  Pennell, 
67  Iowa  669,  25  N.  W.  874;  Scott  V. 
Morse,  54  Iowa  732,  6  N.  W.  68,  7 
N.  W.   15. 

Under  a  denial  of  the  allegations  of 
the  declaration,  no  other  defense  is 
admissible  except  such  as  disproves  the 
plaintiff's  cause  of  action.  All  other 
matters  in  satisfaction  or  avoidance 
must  be  specially  pleaded.  Ga.  Code, 
1895,  §5053;  Bray  v.  Peace,  131  Ga. 
637,  82  S.  E.  1025;  Andrews  v.  Mitch- 
ell, 92  Ga.  629,  18  S.  E.  1017;  Greaves 
V.  Middlebrooks,  59  Ga.  240. 

Where  plaintiff  anticipates  a  defense 
which  defendant  might  have  pleaded 
by  way  of  confession  and  avoidance,  a 
mere  denial  by  defendant  is  sufficient 
to  put  the  matter  in  issue,  and  he  need 
not  plead  by  way  of  confession  and 
avoidance.  Corrigan  v.  Rockefeller,  5 
Ohio    N.    P.    338. 

74.  Ark.— Kirby's  Dig.,  §6137;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Weatherby, 
93  Ark.  269,  124  S.  W.  1031;  Chapman 
&  Dewey  Land  Co.  v.  Wilson,  91  Ark. 
30,  120  S.  W.  391;  Stafford  V.  Watson, 
41  Ark.  17;  Mcllroy  v.  Buekner,  35 
Ark.  555;  Guynn  v.  MeCauley,  32  Ark. 
97.  Cal.— Code  Civ.  Proc,  §462; 
Wright  v.  Anglo-Californian  Bank,  161 
Cal.  500,  119  Pac.  651;  Wardlow  v. 
Middleton,  156  Cal.  585,  105  Pac.  738; 
Hibernia  Sav.  &  Loan  Soc.  v.  Boyd, 
155  Cal.  193,  100  Pac.  239;  Humphreys 


v.  McCall,  9  Cal.  59;  Griggs  r.  Hartzoke, 
13   Cal.  App.   429,   109   Pac.   1104;   Mc- 
Coy v.  Buckley,   11   Cal.  App.  241,   104 
Pac.   705.    Colo. — Code,   1910,   §77;    Mc- 
Clelland r.  Bullis,  34  Colo.  69,  81  Pac. 
771;    Teller   v.   Hartman,    16   Colo.   447, 
27   Pac.  947;   Wilson   v.  Hawthorne,   14 
Colo.  530,  24  Pac.  548;  Tucker  v.  Parks, 
7  Colo.  62-289,  1  Pac.  427,  3  Pac.  486; 
Briggs  v.  People  (Colo.  App.),  121  Pac. 
127;    Norton    v.    Young,    6    Colo.    App. 
187,   40   Pac.    156;   Putnam    v.   Lvon,   3 
Colo.    App.    144,    32    Pac.    492.    "Conn. 
Greenthal  v.  Lincoln,   Seyms  &  Co.,   68 
Conn.   3S4,   36  Atl.   813,   67   Conn.   372, 
35  Atl.  266;  Jacobs  v.  Curtiss,  67  Conn. 
497,    35    Atl.    501;    Bowen    v.    National 
Life  Assn.,  63  Conn.  460,  27  Atl.  1059. 
Del. — Johnstone  v.  Kelly,  7  Penne.  119, 
74   Atl.   1099.      Ga.— Civ.    Code,    1895, 
§4961;     Hamilton     v.     Smith,     137     Ga. 
635,      73      S.      E.      946;      Brewster      v. 
Wooldridge,   100   Ga.   305,   28  S.  E.   43; 
Western  Union  Tel.  Co.  v.  Lark,  95  Ga. 
806,    23    S.    E.    US;    Hight    v.    Barrett, 
94   Ga.    792.   21   S.   E.   1008;   Branch   v. 
Johnson,  9  Ga.  App.  699,  71  S.  E.  1123; 
Eazemore    v.    A.    B.    Small    Co.,    9    Ga. 
App.  29,  70  S.  E.  261;  Abbeville  Trad- 
ing Co.  v.  Butler,  Stevens  &  Co.,  3  Ga. 
App.  138,  59  S.  E.   450.     Idaho.— Rev. 
Codes,    §4217;    Simpson    V.    Remington, 
6    Idaho    681,    59    Pac.    360;    Burke    V. 
McDonald,    2    Idaho    679,    33    Pac.    49. 
El.— Eepler   v.  People,  226    111.  275,  80 
N.    E.    759;    People   v.    Crabb,    156    111. 
155,   40  N.   E.   319;   McNulta  v.  Ensch, 
134   111.    46,    24    N.    E.    631;    Launtz    v. 
People,   113   111.   137;    Gilbert  v.   Bone, 
64    111.    518;    Feld    v.    Loftis,    140    111. 
App.    530;    Richardson   v.    Gilbert,    135 
111.   App.   363;   City  of  Chicago  V.  Peo- 
ple, 114  111.  App.  145;   Grand  Lodge  v. 
Olmstein,    110    111.    App.    312.      Ind.— 
Burns'   Ann.   St.,   1908,    §392;    State   v. 
Crowe,    150    Ind.    455,    50    N.    E.    471; 
Cole  v.   Gray,   139   Ind.   396,   38   N.   E. 
856;    Over   v.    Schilling,    102    Ind.    191, 
26  N.  E.   91;   Armstrong   v.   Cavitt,   78 
Ind.   476;    Matter   v.   Campbell.   71   Ind. 
512;    Bowen   v.   Pollard,    71     Ind.     177; 
Hufford  v.  State,  6  Ind.  365.    la.— Code, 
§3622;  Moore  v.  Crandall,  146  Iowa  25, 
124  N.  W.   812;   Redhead   v.  Iowa  Nat. 
Bank,    127   Iowa   572,   103    N.    W.    796; 
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Kent  v.  North  Muscatine  &  S.  R.  Co., 
115  Iowa  383,  8S  N.  W.  933;  Pierce  v. 
Herrold,  S3  Iowa  764;  Second  Nat. 
Bank  v.  Martin,  82  Iowa  412,  48  N. 
W.  735;  Redhead,  Wellslager  &  Co.  v. 
Pratt  &  Barney,  72  Iowa  99,  33  N. 
W.  382;  Benslev  V.  McMillan,  49  Iowa 
517.  Kan.— Gen  St.,  1909,  §5722;  Bock 
Island  Lumber  &  Mfg.  Co.  v.  Pairmount 
Town  Co.,  51  Kan.  394,  32  Pac.  1100; 
Babcock  v.  Farmers'  &  Drovers'  Bank, 
46  Kan.  548,  26  Pac.  1037;  Hume  v. 
Watt,  5  Kan.  34;  Diven  v.  Spicer,  1 
Kan.  103.  Ky.— Civ.  Code  Prac,  §126; 
Equitable  Life  Assur.  Soc.  V.  Winn,  137 
Ky.  641,  126  S.  W.  153;  Diuguid  V. 
Roberts,  121  S.  W.  464;  Northern  Coal 
&  Coke  Co.  v.  Bates,  146  Ky.  624,  143 
S.  W.  13;  Kentucky  Lands  Inv.  Co.  V. 
Simmons,  146  Ky.  588,  143  S.  W.  43; 
Dycus  v.  Brown,  135  Ky.  140,  129  S. 
W,  1010;  Langham  v.  O'Meara  &  James, 
112  S.  W.  928.  Me. — See  Cutler  r. 
Currier,  54  Me.  81.  Md. — Willing  v. 
Bozman,  52  Md.  44.  Mass. — R.  L.,  c. 
173,  §35;  Putnam  v.  Town  of  Middle- 
borough,  209  Mass.  456,  95  N.  E.  749; 
Hawes  v.  Ryder,  100  Mass.  216.  Mich. 
Rawson  v.  Finlay,  27  Mich.  268.  Minn. 
Rev.  Laws,  1905,  §4145;  Horn  v.  But- 
ler, .39  Minn.  515,  40  N.  W.  833;  Olson 
v.  Hurley,  33  Minn.  39,  21  N.  W.  842. 
Mo.— Rev.  St.,  1909,  §1830;  Boles  v. 
Bennington,  136  Mo.  522,  38  S.  W.  306; 
Tate  v.  Wabash  R.  Co.,  131  Mo.  App. 
107,  110  S.  W.  622;  Duke,  Lennon  & 
Co.  v.  Duke  &  Woods,  93  Mo.  App.  244; 
State  r.  Henderson,  86  Mo.  App.  482. 
Mont.— Rev.  Codes,  §6580;  Aikens  v. 
Prank,  21  Mont.  192,  53  Pac.  538. 
N.  J.— Laws,  1912,  e.  231,  schedule  A, 
§20;  Phillips  v.  Crosby,  70  N.  J.  L.  785, 
59  Atl.  142.  Nev.— Comp.  Laws,  1900, 
§3160;  Manning  v.  Bowman,  26  Nev. 
451,  69  Pac.  995.  N.  M—  Comp.  Laws, 
1897,  §2685,  subsec,  67;  Street  V.  Smith, 
15  N.  M.  95,  103  Pac.  644.  Neb.— 
Comp.  St.,  1911,  §6705;  Baker  v. 
Petersen,  57  Neb.  375,  77  N.  W.  774; 
Burnet  v.  Cavanagh,  56  Neb.  190,  76 
N.  W.  578;  Lonergan  v.  Lonergan,  55 
Neb.  641,  76  N.  W.  16;  Hartzell  v.  Mc- 
Clurg,  54  Neb.  313,  74  N.  W.  625;  Ger- 
man-American Ins.  Co.  v.  Etherton,  25 
Neb.  505,  41  N.  W.  406;  Steele  v.  Rus- 
sell, 5  Neb.  215.  N.  Y.— Code  Civ.  Proc, 
§522;  Burnap  v.  Nat.  Bank  of  Potsdam, 
96  N.  Y.  125;  Fleischmann  r.  Stern,  90 
N.  Y.  110;  Robertson  v.  Perkins,  129 
U.  S.  233,  9  Sup.  Ct.  279,  32  L.  ed.  686; 
Overland    Sales    Co.    v.    Kaufman,    134 
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N.  Y.  Supp.  599;  Salomon  r.  Gleichen- 
haus,  131  N.  Y.  Supp.  599;  Stroock 
Plush  Co.  V.  Talcott,  113  N.  Y  Supp. 
214;  Zettel  V.  Taylor,  112  N.  Y.  Supp. 
639;  People  V.  Goldstein,  37  App.  Div. 
550,  56  N.  Y.  Supp.  306.  N.  C— Rev., 
1905,  §503;  Willis  v.  Western  Union 
Tel.  Co.,  150  N.  C.  318,  64  S.  E.  11; 
Hauser  r.  Harding,  126  N.  C.  295,  35 
S.  E.  586.  N.  D.— Rev.  Codes,  1905, 
§6878.  Ohio.— Gen.  Codes,  1910,  §11,329; 
Shaw  v.  Foley,  62  Ohio  St.  30,  56  N. 
E.  475.  Okla. — Comp.  Laws,  1909, 
§5668;  Wiggins  r.  Atchison,  T.  &  S.  F. 
R.  Co.,  9  Okla.  118,  59  Pac.  248;  Nix 
v.  Gilmer,  5  Okla.  740,  50  Pac.  131. 
Ore. — L.  O.  L.,  §95;  Davenport  v.  Dose, 
40  Ore.  336,  67  Pac.  112;  Capital  Lum- 
bering Co.  v.  Learned,  36  Ore.  544, , 
59  Pac.  454;  Dillery  V.  Borwick,  36 
Ore.  255,  59  Pac.  183;  Minard  V.  Mc- 
Bee,  29  Ore.  225,  44  Pac.  491.  Pa. 
Farmers'  &  Mechanics'  Bank  v.  Third 
Nat.  Bank,  165  Pa.  500,  30  Atl.  1008; 
Friday  v.  Smith  (C.  C.  A.),  195  Fed. 
742,  S.  C— Code  Civ.  Proc,  §1S9; 
Addison  v.  Duncan,  35  S.  C.  165,  14 
S.  E.  305;  Burkhalter  v.  Mitchell,  27 
S.  C.  240,  3  S.  E.  225;  Lupo  V.  True, 
16  S.  C.  579;  Columbia  Water  Power 
Co.  V.  Columbia,  4  S.  C.  3S8.  S.  D. 
Code  Civ.  Proc,  §145;  Mead  v.  Petti- 
grew,  11  S.  D.  529,  78  N.  W.  945. 
Tenn.— Shannon 's  Code,  §§4631,  4650; 
East  Tenn.,  V.  &  G.  R.  Co.  v.  Mahoney, 
89  Tenn.  311,  115  S.  W.  652.  Tex. 
Midkiff  &  Caudle  v.  Johnson  County 
Sav.  Bank  (Tex.  Civ.  App.),  144  S.  W. 
705.  Utah.— Comp.  Laws,  1907,  §2996. 
Vt.— Clement  V.  Graham,  78  Vt.  290,  63 
Atl.  146;  Lyman  V.  Central  Vt.  R.  Co., 
59  Vt.  167,  10  Atl.  346;  Murdoch  v. 
Hicks,  50  Vt.  683;  Carpenter  v.  Briggs, 
15  Vt.  34.  Wash. — Lake  V.  Steinbach, 
5  Wash.  659,  32  Pac.  767;  Johnson  v. 
Maxwell,  2  Wash.  482,  27  Pac  1071. 
W.  Va  — State  V.  County  Court,  47  W. 
Va.  672,  35  S.  E.  959;  Henry  V.  Ohio 
River  R.  Co.,  40  W.  Va.  234,  21  S. 
E.  863.  Wis.— St.,  1898,  §2667;  Alt- 
house  v.  Town  of  Jamestown,  91  Wis. 
46,  64  N.  W.  423;  School  Dist.  v. 
Dreutzer,  51  Wis.  153,  6  N.  W.  610; 
Marsh  v.  Pugh,  43  Wis.  597;  Bonnell 
V.  Jacobs,  36  Wis.  59.  Wyo. — Comp. 
St.,  1910,  §4401;  Kearney  Stone  Works 
v.  McPherson,  5  Wyo.  178,  38  Pac 
920. 

"In  the  absence  of  denial  the  alle- 
gations of  the  complaint  stand  con- 
fessed   in    non-presence    of    infant    or 
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standing  a  protestation  on  the  part  of  the  pleader  that  they  are  not 
admitted.75 


non-resident  defendant,  although  a  dis- 
cretion rests  in  the  trial  court  to  re- 
quire proof  thereof  before  rendering 
judgment  if  he  shall  think  necessary  to 
safety."  Wisconsin  Nat  L.  &  B.  Assn. 
v.  Pride,  136  Wis.  102,  116  N.  W.  637. 
See  also  Sibley  v.  Weinberg,  116  Wis. 
1,  92  N.  W.   427. 

An  affirmative  allegation  of  the  an- 
swer inconsistent  with  such  admission 
is  properly  stricken.  Capital  Lumber- 
ing Co.  v.  Learned,  36  Ore.  544,  59 
Pac.  454. 

Matter  of  aggravation  is  admitted. 
Manners  v.  Haverhill,  135  Mass.  165; 
Knapp  v.  Slocomb,   9   Gray  73. 

In  an  action  of  unlawful  detainer, 
failure  to  deny  a  paragraph  of  the  com- 
plaint setting  up  an  abstract  of  plaint- 
iff's title  is  not  an  admission  that  it 
is  true  where  the  answer  denied  that 
plaintiff  was  the  owner  or  entitled  to 
the  possession  of  the  property,  the  lat- 
ter denial  necessarily  denying  the  ab- 
stract. Eoberts  v.  Center,  26  Wash. 
435,  67  Pac.   151. 

An  insufficient  denial  admits  the  facts 
sought  to  be  denied.  Minn. — rottgieser 
v.  Dorn,  16  Minn.  204.  N.  Y.— Swin- 
burne v.  Stockwell,  58  How.  Pr.  312. 
S.  D.— Mead  v.  Pettigrew,  11  S.  D.  529, 
78  N.  W.  945.  Wash.— Frost  v.  Ainslie 
Lumber  Co.,  3  Wash.  241,  28  Pac.  354, 
915. 

Insufficient  denial  on  information  and 
belief.  Haggart  v.  Eanney,  73  Ark. 
344,   84  S.   W.   703. 

Where  the  answer  states  that  de- 
fendant neither  denies  nor  admits  cer- 
tain facts  they  are  taken  as  true.  Lake 
v.  Steinbach,  5  Wash.  659,  32  Pac.  767. 

Matters  not  denied  under  oath,  as  re- 
quired by  the  statute,  are  deemed  ad- 
mitted. Daggs  v.  Phoenix  Nat.  Bank, 
5  Ariz.  409,  53  Pac.  201. 

See  also  III,  G,  supra. 

In  Maryland,  the  statute  provides 
that  the  execution  of  any  written  in- 
strument filed  in  the  case  shall  be 
deemed  admitted  unless  denied  by  the 
next  succeeding  pleading  of  the  oppo- 
site party.  Code,  art.  75,  §24,  subsec. 
108;  Booth  V.  Irving  Nat.  Exch.  Bank, 
116  Md.  668,  82  Atl.  652;  Banks  v.  Mc- 
Cosker,  110  Md.  539,  73  Atl.  264,  cited 
in  Junkins  v.  Sullivan,  82  Md.  525, 
34  Atl.  539;  Fifer  v.  Clearfield  Coal 
Co.,   103   Md.   1,   62   Atl.   1122. 


The  statute  applies  only  where  the 
execution  of  the  instrument  is  alleged 
in  the  pleading.  Commonwealth  Bank 
V.  Kirkland,  102  Md.  662,  62  Atl.  799. 

The  general  issue  is  not  such  a  denial 
as  the  statute  contemplates.  Banks  v. 
McCosker,  82  Md.  518,  34  Atl.  539. 

Pleas  of  "never  indebted"  and 
"never  promised  as  alleged"  are  not 
a  denial  of  the  execution  of  the  instru- 
ment within  this  statute.  Fifer  v. 
Clearfield  Coal  Co.,  103  Md.  1,  62  Atl. 
1122;  Junkins  v.  Sullivan,  110  Md.  539, 
73  Atl.  264. 

Does  not  admit  an  allegation  that  a 
third  person  was  defendant's  agent 
with  authority  to  bind  him  by  the  con- 
tract in  suit.  Fifer  V.  Clearfield  Coal 
Co.,  103  Md.  1,  62  Atl.  1122. 

The  partnership  of  the  parties  and 
the  incorporation  of  an  alleged  corpora- 
tion are  also  admitted  unless  denied  by 
the  next  succeeding  pleading  of  the  op- 
posite party.  Code,  art.  75,  §24,  subsec. 
10S. 

Matters  not  denied  are  to  be  taken 
as  true  as  a  matter  of  law,  to  be  de- 
clared by  the  court;  not  as  a  matter  to 
be  submitted  to  and  found  by  the  jury. 
Bartholow   v.   Campbell,   56   Mo.    117. 

The  admission  is  only  for  the  pur- 
poses of  the  action  in  which  the  an- 
swer is  served,  and  "a  failure  to  deny 
an  allegation  made  in  one  action  can- 
not be  held  to  be  an  admission  by  the 
defendant  for  the  purposes  of  any  other 
action."  Bank  of  Metropolis  v.  Faber, 
56  N.  Y.  Supp.  542. 

The  rule  does  not  apply  in  a  statutory 
proceeding  to  disbar  an  attorney.  In  re 
Burnette,  70  Kan.  229,  78  Pac.  440. 

In  Georgia,  the  rule  does  not  apply 
to  amendments  to  the  petition.  Miller 
v.  Georgia  Eailroad  Bank,  120  Ga.  17, 
47  S.  E.  525;  Hudson  v.  Hudson,  119  Ga. 
637,  46  S.  E.  874. 

Waiver. — The  contention  that  the  al- 
legations of  the  answer  are  admitted 
because  no  reply  has  been  filed  cannot 
first  be  made  on  appeal,  where  the  trial 
proceeded  below  on  the  assumption  that 
an  issue  had  been  formed.  Minard  v. 
McBee,   29   Ore.   225,   44   Pac.   491. 

See  also  the  title  "Replication  and 
Reply." 

75.  People  V.  Crabb,  156  111.  155,  40 
N.  E.  319. 
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The  admission  extends  only  to  substantive  facts,76  which  are  ac- 
tually alleged,77  with  substantial  precision  and  certainty.78  Neither 
immaterial79  nor  impertinent80  allegations  are  admitted  by  failure 
to  deny  them.  A  material  fact  is  admitted,  however,  even  though 
it  was  not  necessary  to  allege  it.81  A  material  allegation  is  one  essential 
to  the  claim  or  defense,  and  which  could  not  be  stricken  from  the 
pleading  without  leaving  it  insufficient.82 

The  rule  applies  only  to  facts  which  are  well  pleaded,83  and,  hence, 
legal  conclusions,84  surplusage,85  and  hypothetical  allegations,86  are  not 
admitted  by  failing  to  deny  them.    Under  the  codes  the  rule  does  not 


76.  Tarbell  v.  Gray,  4  Gray  (Mass.) 
444;  Brown  v.  Wakefield,  1  Gray 
(Mass.)    450. 

77.  The  admission  only  goes  to  the 
facts  alleged.  Windsor  v.  Collinson,  32 
Ore.   297,   52  Pac.   26. 

"The  omission  to  deny  a  substantive 
and  material  fact  which  is  necessary  to 
the  maintenance  of  the  action,  but 
which  is  not  alleged  at  all,  cannot  be 
held  to  be  an  admission  of  that  fact." 
Tarbell  v.  Gray,  4  Gray  (Mass.)  444. 

78.  Tarbell  v.  Gray,  4  Gray  (Mass.) 
444;   Brown   v.   Wakefield,   1   Gray   450. 

The  admission  is  confined  to  those 
averments  "which  are  set  forth  in 
terms  clear,  full,  unambiguous  and  with 
legal  precision."  Brown  v.  Wakefield, 
1   Gray    (Mass.)    450. 

79.  Eacouillat  r.  Bene,  32  Cal.  450. 
See  Cal.— Nevin  v.  Gary,  12  Cal.  App. 

1,  106  Pac.  422.  Ky  —  Diuguid  v.  Eob- 
erts,  121  S.  W.  464.  Mo.— Wood  v. 
Steamboat  Fleetwood,  19  Mo.  529.  N. 
Y.— Scofield  v.  Whitelegge,  49  N.  Y. 
259;  Farrell  v.  Amberg,  8  Misc.  220, 
28  N.  Y.  Supp.  564.  N.  C— Gattis  V. 
Kilgo,  128  N.  C.  402,  38  S.  E.  931. 

Allegations  of  time  in  a  complaint. 
Board  of  Comrs.  v.  Burford,  93  Ind. 
383;  Brown  v.  Cody,  23  App.  Div.  210, 
48  N.  Y.  Supp.  1054,  affirmed,  164 
N.  Y.  594,  58  N.  E.  1085. 

Matters  of  inducement  need  not  be 
denied.  Fleishman  v.  Meyer,  46  Ore. 
267,  80  Pac.  209;  Gardner  v.  McWill- 
iams,  42  Ore.  14,  69  Pac.  915. 

80.  Diuguid  v.  Boberts  (Ky.),  121 
S.   W.   464. 

81.  Kansas  City  Wholesale  Grocery 
Co.  v.  McDonald,  118  Mo.  App.  471,  95 
S.  W.   279. 

Though  pleas  not  denied  are  unneces- 
sary because  the  facts  therein  alleged 
are   available   under  the   general  issue. 

Vol.  VII 


Mansfield  v.  Chicago,  B.  &  Q.  E.  Co.,  132 
111.  App.   552. 

82.  Ark.  — Kirby's  Dig.,  §6138; 
Guynn  v.  McCauley,  32  Ark.  97.  Cal. 
Code  Civ.  Proc,  §463.  Colo.— Code, 
1910,  §78;  Tucker  v.  Parks,  7  Colo.  62- 
298,  1  Pac.  427,  3  Pac.  4S6.  Idaho.— 
Eev.  Codes,  §4218.  Kan.— Gen.  St., 
1909,  §5723.  Mont.— Eev.  Codes,  §6582. 
Neb.— Comp.  St.,  1911,  §6706;  Culbert- 
son  Irr.  &  Water  Power  Co.  v.  Cox, 
52  Neb.  684,  73  N.  W.  9.  Ohio.— Gen. 
Code,  1910,  §11,330.  Okla.— Comp. 
Laws,  1909,  §5669.  Ore.— L.  O.  L.,  §96; 
Fisher  v.  Kelly,  30  Ore.  1,  46  Pac. 
146;  Moody  v.  Eiehards,  29  Ore.  282, 
45  Pac.  777.  Utah. — Comp.  Laws,  1907, 
§2997.      Wyo.— Comp.   St.,   1910,    §4401. 

Kentucky. — One  which  is  necessary 
for  the  statement  or  support  of  a  cause 
of  action  or  defense.  Civ.  Code  Prac, 
§127. 

83.  la. — Alston  v.  Wilson,  44  Iowa 
130.  Ky. — Montgomery  v.  Glasscock 
(Ky.),  121  S.  W.  668.  Mo.— State  v. 
Cass  County  Ct.  (Mo.  App.),  119  S. 
W.    1014. 

Facts  not  alleged  positively  and  in 
traversable  form  are  not  admitted. 
Moulton  v.  Doran,   10   Minn.   67. 

Matters  of  evidence  are  not  admitted. 
Muncv  v.  Smith,  142  Ky.  201,  133  S. 
W.   1152. 

84.  la. — Alston  v.  Wilson,  44  Iowa 
130.  Ky.— Phillips  v.  Eatliff,  134  Ky. 
704,  121  S.  W.  460.  Mo.— State  v.  Cass 
County  Court,  137  Mo.  App.  698,  119 
S.  W.  1010.  N.  Y. — Scofield  v.  White- 
legge, 49  N.  Y.  259;  Eyan  v.  Sullivan, 
128  N.  Y.  Supp.  632.  Okla.— Interna- 
tional Harvester  Co.  V.  Cameron,  25 
Okla.  256,  105  Pac.  189.  Vt.—  Clement 
v    Graham,  78  Vt.  290,  63  Atl.  146. 

85.  State  v.  Mosman,  231  Mo.  474, 
133   S.  W.   38. 

86.  Montgomery  v.  Glasscock  (Ky.), 
121   S.   W.   668. 
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apply  to  allegations  in  the  answer  as  to  which  no  reply  is  necessary,87 
nor  to  new  matter  in  the  reply.88  An  admission  resulting  from  a 
failure  to  deny  the  allegations  of  the  separate  answer  of  one  de- 
fendant does  not  inure  to  the  benefit  of  other  defendants.89 

In  Equity.  —  The  rule  does  not  apply  in  equity,90  except  when  made 
applicable  by  statute,91  or  rule  of  court,92  or  where  the  cause  is  heard 
upon  bill  and  answer  and  there  is  no  denial  of  the  latter  by  way  of 
replication.93 

Allegations  of  Value  or  Damage. —  By  statute  or  rules  of  court  in 
many    jurisdictions    allegations    of    value,94    or    amount    of    dam- 


87.  Ark.— Kirby's  Dig.,  §6137.  Cal. 
Code  Civ.  Proc,  §462.  Idaho.— Rev. 
Codes,  §4217;  Allen  v.  Phoenix  Assur. 
Co.,  12  Idaho  653,  88  Pac.  245;  Als- 
paugh  v.  Reid,  6  Idaho  223,  55  Pac. 
300.  la.— Code,  §3622;  Chase  v.  Kay- 
nor,  78  Iowa  449,  43  N.  W.  269.  Mont. 
Rev.  Codes,  §6580;  Brophy  V.  Downey, 
26  Mont.  252,  67  Pac.  312;  Aikens  v. 
Frank,  21  Mont.  192,  53  Pac  538.  N. 
Y—  Code  Civ.  Proc,  §522.  N.  C— Rev., 
1905,  §503.  N.  D.— Rev.  Codes,  1905. 
§6878.  S.  C— Code  Civ.  Proc,  §189. 
S.  D.— Code  Civ.  Proc,  §145.  Utah. 
Comp.  Laws,  1907,  §2996.  Wis.— St., 
1898,    §2667. 

88.  Ark.— Kirby's  Dig.,  §6137.  Ind. 
Burns'  Ann.  St.,  1908,  §392.  la,— Code, 
§3622;  Chase  v.  Kaynor,  78  Iowa  449, 
43  N.  W.  269.  Kan.— Gen.  St.,  1909, 
§5722.  Minn.— Rev.  Laws,  1905,  §4145. 
Mo.— Rev.  St.,  1909,  §1S30;  Sidway  v. 
Missouri  Land  &  Livestock  Co.,  163 
Mo.  342,  63  S.  W.  705.  Mont.— Rev. 
Codes,  §6580;  Gilchrist  v.  Hore,  34 
Mont.  443,  87  Pac.  443;  Swain  v.  Mc- 
Millan, 30  Mont.  433,  76  Pac  943.  Neb. 
Comp.  St.,  1911,  §6705.  N.  M.— Comp. 
Laws,  1897,  §2685,  subsec  67.  N.  Y. 
Code  Civ.  Proc,  §522.  N.  C— Rev., 
1905,  §503.  N.  D.— Rev.  Codes,  1905, 
§6878.  Ohio.— Code,  1910,  §11,329.  Ore. 
L.  O.  L.,  §95.  S.  C.— Code  Civ.  Proc, 
§189.  S.  D—  Code  Civ.  Proc,  §145. 
Utah.— Comp.  Laws,  1907,  §2996.  Wis. 
St.,  1898,  §2667.  Wyo.— Comp.  St., 
1910,    §4401. 

Under  the  conformity  act,  the  stat- 
ute applies  in  common  law  cases  in  the 
federal  courts.  Burlington  Ins.  Co.  v. 
Miller,  8  C.  C.  A.  612,  60  Fed.  254. 

89.  Bartholow  v.  Campbell.  56  Mo. 
117. 

90.  Smith  v.  Turner  (Tenn.),  48  S. 
W.   396. 

"In  chancery  every  allegation  of  fact 
not    admitted,   whether    dented   or   not, 


must  be  proved,  the  failure  to  admit  or 
deny  being  equivalent  to  a  denial." 
Bank  of  Jamaica  v.  Jefferson,  92  Tenn. 
537,  22  S.  W.  211. 

91.  In  equitv.  W.  Va.  Code,  1906, 
§3856;  Shurtlerf  v.  Right,  66  W.  Va.  582, 
66  S.  E.  719;  Grant  v.  Cumberland  Val- 
ley Cement  Co.,  58  W.  Va.  162,  52  S.  E. 
36. 

In  equity  matters  charged  to  be  with- 
in defendant's  knowledge,  or  which 
may  fairly  be  presumed  to  be  so,  are 
admitted  where  the  answer  is  silent  as 
to  the  fact.  Ross  v.  Shurtleff,  55  Vt. 
177. 

92.  In  the  Federal  Courts. — Equity 
rule  30  (198  Fed.  xxvii). 

Michigan. — Every  material  allegation 
of  a  bill  in  equity  to  which  defendant 
shall  not  make  answer  shall  be  taken 
as  admitted.  Chancery  rule  10,  subd.  d. 
Nolan  v.  Garrison,  151  Mich.  138,  115 
N.  W.  58;  J.  E.  Greilick  Co.  V.  Rogers, 
144  Mich.  316,  107  N.  W.  885. 

93.  In  such  case  the  facts  alleged 
in  the  answer,  if  well  pleaded,  will  be 
taken  as  true.  Dyer  v.  Dean,  69  Vt. 
370,  37  Atl.  1113;  Doolittle  v.  Gookin, 
10  Vt.   265. 

The  rule  applies  to  allegations  which 
defendant  makes  by  way  of  belief  (Dy- 
er i\  Dean,  69  Vt.  370.  37  Atl.  1113; 
Gates  v.  Adams,  24  Vt.  70),  and  though 
the  answer  is  not  responsive  to  the  bill 
(Dyer  v.  Dean,  69  Vt.  370.  37  Atl.  1113; 
Slason  V.  Wright,  14  Vt.  208). 

94.  U.  S.— Equity  rule  30  (198  Fed. 
xxvii).  Ark. — Kirby's  Dig.,  §6137; 
Prescott  &  N.  W.  R.  Co.  v.  Brown,  74 
Ark.  606,  86  S.  W.  809;  Derrick  v.  Cole, 
60  Ark.  394,  30  S.  W.  760.  Ind.— 
Burns'  Ann.  St.,  1908,  §392;  Over  v. 
Schilling,  102  Ind.  191,  26  N.  E.  91; 
Reynolds  v.  Baldwin,  93  Ind.  57.  la. 
Code,  §3622;  Haldane  v.  Town  of  Ar- 
cadia, 70  Iowa  462,  30  N.  W.  859; 
Reilly  v.  Ringland,  39   Iowa   106;   Chi- 
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age,95  are  not  admitted  by  a  failure  to  deny  them,  except  in  actions  on 
contracts  for  the  recovery  of  money  only,96  or  where  an  express  or 
implied  promise  to  pay  is  shown.97  There  is  a  conflict  of  authority  as 
to  whether  such  allegations  are  admitted  in  the  absence  of  such  a  pro- 
vision.98 

Persons  Under  Disability  or  Constructively  Served.  —  Statutes  sometimes 
except  from  the  operation  of  the  rule  allegations  against  persons 
under  disability,99  or  against  a  defendant  constructively  summoned 
who  does  not  appear.1 

XII.     FORMS.  —  Approved    forms    of    general    denials,2    special 


eago  &  S.  W.  R.  Co.  v.  Northwestern  I 
Union  Packet  Co.,  38  Iowa  377.  Kan. 
Gen.  St.,  1909,  §5722;  Union  Pac.  R. 
Co.  v.  Pillsbury,  29  Kan.  G52.  Ky.— 
Civ.  Code  Prac,  §126;  Ragsdale  v.  Lan- 
der, 80  Ky.  61.  In  equity.  Clarke  v. 
Seaton,  18  B.  Mon.  226.  Neb— Comp. 
St.,  1911,  §6705;  Campbell  v.  Brosius, 
36  Neb.  792,  55  N.  W.  215.  Ohio. 
Gen.  Code,  1910,  §11,329.  Okla.— Comp. 
Laws,  1909,  §5668;  City  of  Guthrie  v. 
Harvey  Lumber  Co.,  5  Okla.  774,  50 
Pac.  84.  Wyo.— Comp.  St.,  1910,  §4401. 
95.  U.  S.— Equity  rule  30  (198  Fed. 
xxvii).  Ark. — Kirby's  Dig.,  §6137; 
Greer  v.  Strozier,  90  Ark.  158,  118  S. 
W.  400.  Ind. — Burns'  AnD.  St.,  1908, 
§392;  Reynolds  v.  Baldwin,  93  Ind.  57. 
la.— Code,  §3622;  Byrne  V.  Indepen- 
dent School  Dist.,  139  Iowa  618,  117  N. 
W.  983;  Mcintosh  v.  Lee,  57  Iowa  356, 
10  N.  W.  895;  Yoe  &  Co.  V.  Nichols,  51 
Iowa  330,  1  N.  W.  664.  Kan.— Gen  St., 
1909,  §5722;  Union  Pac.  R.  Co.  V.  Pills- 
bury,  29  Kan.  652.  Ky.— Civ.  Code,  Prac. 
§126;  Adkins  V.  Kendrick,  131  Ky.  799, 
115  S.  W.  814;  Burchett  v.  Herald,  9S 
Ky.  530,  33  S.  W.  85;  Mize  V.  Jackson's 
Admx.,  17  Ky.  L.  Rep.  750,  32  S.  W. 
467.  In  equity.  Clarke  v.  Seaton,  18 
B.  Mon.  226.  Neb.— Comp.  St.,  1911, 
§6705.  Ohio.— Gen.  Code,  1910,  §11,329. 
Okla.— Comp.  Laws,  1909,  §5668;  City 
of  Guthrie  v.  Harvey  Lumber  Co.,  5 
Okla.  774,  50  Pac.  84.  Wyo.— Comp. 
St.,   1910,    §4401. 

An  allegation  of  the  amount  of  a  pay- 
ment is  not  an  allegation  of  value^  or 
damage,  and  is  admitted  if  not  denied. 
Irwin  v.  Paulett,   1   Kan.  392. 

96.  Okla.  Comp.  Laws,  1909,  §5668. 
Kansas.— Gen.  St.,  1909,  §5722.  As 
in  an  action  on  a  bill  of  lading  (St. 
Louis  &  S.  F.  R.  Co.  v.  Adams,  4  Kan. 
App.  305,  45  Pac.  920);  or  a  promis- 
sory note  (Cooper  v.  Brinkman,  38  Kan. 
442,  17  Pac.  157). 
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An  allegation  of  the  amount  of  dam- 
age in  an  action  for  breach  of  marriage 
promise,  in  which  seduction  is  alleged, 
is  admitted.  Cole  v.  Hoeburg,  36  Kan. 
263,   13  Pac.  275. 

97.  Ky.  Civ.  Code  Prac,  §126;  Har- 
ris v.  Merz  Architectural  Iron  Works, 
82  Ky.  200;  Ragsdale  v.  Lander,  80 
Ky.   61. 

98.  In  Pennsylvania  they  are  not. 
Bigham  v.  Wabash  P.  T.  By.,  223  Pa. 
106,  72  Atl.  318. 

In  Missouri  they  are  not  admitted, 
it  being  held  that  they  are  not  travers- 
able. Field  V.  Barr,  27  Mo.  416;  Wood 
v.    Steamboat    Fleetwood,    19    Mo.    529. 

In  Utah,  allegations  of  quantity,  val- 
ue and  amount  of  damages  are  admitted 
by  failure  to  deny  them.  Snell  V. 
Crowe,  3  Utah  26,  5  Pac.  522;  Rhemke 
V.  Clinton,  2  Utah  230. 

99.  Kentucky. — Allegations  of  a  pe- 
tition or  cross-petition  against  a  de- 
fendant, and  allegations  of  an  answer 
or  reply  so  far  as  it  states  a  set-off 
or  counterclaim  against  a  new  party, 
who  is  under  any  disability  except  cov- 
erture. Civ.  Code  Prac,  §126;  Finzer 
v.  Nevin,  13  Ky.  L.  Rep.  773,  18  S. 
W.    367. 

Infants.  Dever  v.  Dever,  19  Ky.  L. 
Rep.   1988,   44  S.  W.   986. 

Federal  Courts. — In  equity  as  against 
an  infant,  lunatic,  or  other  person  non 
compos  mentis,  the  answer  may  be 
amended,  by  leave  of  the  court  or 
judge,  upon  reasonable  notice,  so  as  to 
put  any  averment  in  issue,  when  jus- 
tice requires  it.  Equity  rule  30  (198 
Fed.   xxvii). 

1.  Ky.  Civ.  Code  Prac,  §126;  Per- 
kins v.  McCarley,  97  Ky.  43,  29  S.  W. 
867;  Ball  v.  Poor,  81  Ky.  26;  Common- 
wealth v,  Vanderbilt,  26  Ky.  L.  Rep. 
716,  82  S.  W.  426. 

2.  In  an  action  on  a  contract,  a  plea 
of  the  general  issue  "that  *;he  allega- 
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traverses  under  the  absque  hoc,3  and  brief  statements  accompanying 
the   genera]   issue,4  will   be   found   in   the  notes. 

Statutory  forms  of  general  denials/'  pleas  of  non  est  factum,6  and 
not  guilty,7  partial  denials,8  and  denials  of  the  existence  of  a  corpora- 
tion,9 are  referred  to  in  the  notes. 


tions  of  the  complaint  are  untrue,"  is 
in  proper  form.  Robt.  M.  Green  & 
Sons  y.  Lineville  Drug  Co.,  167  Ala. 
372,   52   So.   433. 

3.  State  v.  Churchman,  3  Penne. 
(Del.)  167,  49  Atl.  381;  State  v.  Han- 
cock, 2  Penne.   (Del.)   252,  45  Atl.  850. 

4.  Moore  v.  Knowles,  65  Me.  493; 
Columbia  Ace.  Assn.  v.  Rockey,  93  Va. 
678,  25  S.  E.  1009. 

5.  Connecticut.— Gen.  St.,  1902,  §609, 
prescribes  the  following  form  for  a 
general  denial  in  the  answer:  "The  de- 
fendant denies  the  truth  of  the  matters 
contained    in    the    complaint." 

Florida.— Gen.  St.,  1906,  §1467. 


Maryland. — Code,  art.  75,  subsecs.  41, 
42,  58.  In  the  reply.  Id.,  subsecs.  65, 
70-77. 

New  Jersey. —  Laws  1912,  c.  231, 
Schedule  B,  forms  16,  17,  19. 

Tennessee. — General  issue  or  denial. 
Shannon's  Code,   §4661,  form  3. 

6.  Ala.  Code  1907,  §5382,  form  23; 
Shannon's  Tenn.  Code,  §4661,  form  1; 
Furnish  v.  Burge,  101  Tenn.  538,  47 
S.   W.   1095. 

7.  Ala.  Code  1907,  §5382,  form  34; 
Shannon's  Tenn.  Code,  §4661,  form  2. 

8.  N.  J.  Laws  1912,  c.  231,  Schedule 
B,  forms  18,  20. 

9.  W.  Ya.  Code,  §3861. 
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Cross-Complaint;  Supplemental  Pleading. 

I.  DEFINITION  AND  PRINCIPLES.  —  A.  Definition.  —  De- 
parture, in  pleading,  is  the  abandonment  of  one  ground  of  action  or 
defense  asserted  in  one  pleading  and  the  substitution  of  some  other 
ground  or  defense  in  a  subsequent  pleading;  it  is  when  one's  subse- 
quent pleading  contains  matter  not  pursuant  to  his  prior  pleading  and 
which  does  not  fortify  it.1 


1.     XT.  S.— Union  Pae.  R.  Co.  v.  Wv- 

ler,  158  U.  S.  285,  15  Sup.  L't.  S77,  39 
L.  ed.  983.  Ala,— McAden  v.  Gibson, 
5  Ala.  341.  Conn. — Logiodice  v.  Gan- 
non, 60  Conn.  81,  21  Atl.  100.  Fla. 
Eagle  Fire  Co.  v.  Lewailen,  53  Fla.  246, 
47  So.  947.  111.— Hite  v.  Wells,  17  111. 
88.  Ind  —  Sweetser  v.  The  Odd  Fel- 
lows Mut.  Aid  Assn.,  117  Ind.  97,  19 
N.  E.  722;  Aetna  Life  Ins.  Co.  V. 
Nexsen,  84  Ind.  347;  Shirts  v.  Irons,  47 
Ind.  445;  Orr  v.  Leathers,  27  Ind.  App. 
572,  61  N.  E.  941;  Midland  Steel  Co. 
v.  Citizens'  Xat.  Bank,  26  Ind.  App. 
71,  59  N.  E.  211.  Kan.— Johnson  V. 
State  Bank  of  Seneca,  59  Kan.  250,  52 
Pac.  860.  Mass.— Sibley  v.  Brown,  4 
Pick.  137.  Minn. — Hoxsie  V.  Kempton, 
77  Minn.  462,  80  N.  W.  353;  Bishop 
v.  Travis,  51  Minn.  183,  53  N.  W.  461; 
Eosby  v.  St.  Paul,  etc.  R.  Co.,  37  Minn. 
171,  33  N.  W.  698;  Trainor  v.  Wor- 
man,  34  Minn.  237,  25  N.  W.  401; 
Estes  v.  Farnham,  11  Minn.  423.  Mo. 
Piatt  v.  Parker,  Washington  Co.  (Mo. 
App.),  144  S.  W.  143.  N.  H.— Tarle- 
ton  v.  Wells,  2  N.  H.  306.  N.  J.— Hen- 
ries v.  Stiers,  8  N.  J.  L.  364;  Wilson 
V.  Johnson,  29  Atl.  419.  N.  Y.— Allen 
v.  Watson.  16  Johns.  205;  Burr  v.  Bald- 
win, 2  Wend.  580.  Ohio.— State  v. 
Walnut  Hills,  13  Ohio  C.  C.  375.  7  Cir. 
Dec.  453.  Ore. — Mayes  V.  Stephens,  3*8 
Ore.  512,  63  Pac.  760,  64  Pac.  319.  S.  C. 
Lindsay  v.  Jamison,  4  McCord  93. 
Tenn.— Prater  v.  Marble  Co.,  105  Tenn. 


496,  58  S.  W.  1068;  Haley  v.  McPher- 
son,  3  Humph.  104;  Johnston  v.  Dew, 
5  Hayw.  224.  Wash. — Ferrandini  r. 
Bankers'  Life  Assn.,  51  Wash.  442, 
99  Pac.  6;  Erickson  v.  McLellan  & 
Co.,  46  Wash.  661,  91  Pac.  249.  Can. 
Bell  v.  Moffat,  19  N.  Bruns.  261. 

"A  departure  in  pleading  is  said 
to  be,  when  a  man  quits,  or  departs 
from  the  ground  he  has  first  relied 
upon,  and  has  recourse  to  another;  it 
is  when  his  subsequent  plea  does  not 
contain  matter  pursuant  to  his  former, 
nor  support  and  fortifv  it.  Co.  Litt. 
304a."  Richards  v.  Hodges,  2  Wm. 
Saund.  83,  S5  Eng.  Eeprint  751. 

"A  departure  is  an  abandonment  of 
the  cause  of  action  as  stated,  in  some 
essential  particular,  and  the  substi- 
tution of  something  materially  differ- 
ent." Denver  &  R.  G.  R.  Co.  v.  Ca- 
hill,  8  Colo.  App.  158,  45  Pac.  285. 

"The  object  of  pleading  is  to  put 
upon  the  record  the  altercations  of  the 
parties,  until  they  come  to  an  issue 
of  fact  or  law.  All  the  pleadings  of 
the  plaintiff,  subsequent  to  his  declara- 
tion, must  be  in  aid  and  support  of 
the  cause  of  action  therein  stated.  He 
is  not,  in  his  replication,  or  other 
after-pleading,  allowed  to  shift  his 
ground,  and  bring  forward  a  new  and 
independent  cause  of  action,  that  would 
be  a  departure;  so  the  defendant  must 
conform  his  rejoinder  to  a  maintenance 
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B.  Departure  Under  the  Code.  —  The  code  provision  that  the  reply 
shall  not  contain  matter  "inconsistent  with  the  complaint"  is  aimed 
at  the  defect  known  as  departure  at  the  common  law;2  hence  the  rules 
respecting  common  law  departure  are    not    changed    by    the    code.3 

C.  Effect  of  Departure.  —  The  violation  of  the  rule  against  de- 
parture leads  to  uncertainty,  obscurity  and  confusion  in  the  pleadings,4 
and  if  permitted  to  an  unlimited  extent  it  would  be  impossible  to  fix 
the  issues.5 

Departures  are  not,  however,  as  prejudicial  in  equity  as  at  law.6 

D.  To  "What  Referrable.7  —  Departure  is  referrable  only  to  the 
parties'  own  pleadings,8  and  does  not  relate  to  an  abandoned  pleading.0 


of  the  defense  made  by  his  plea." 
McGavock  v.  Whitfield,  45  Miss.  452. 

"A  departure  in  pleading  takes 
place,  when  a  second  plea  contains  mat- 
ter not  pursuant  to  the  former,  and 
which  does  not  fortify  the  same — with 
perhaps  this  qualification — that  if  a 
matter  be  pleaded  which  could  not 
have  been  shown  or  stated  in  the  for- 
mer plea,  such  new  matter  will  not 
always  be  a  departure."  United 
States  v.  Morris,  1  Paine  209,  26  Fed. 
Gas.  No.  15,816. 

"A  departure  in  pleading  occurs 
where  a  party  deserts  the  ground  he 
took  in  the  last  antecedent  pleading, 
and  resorts  to  another."  Salt  Lake 
City  Nat.  Bank  v.  Hendrickson,  40 
N.  J.  L.  52. 

"The  replication  neither  is  pursuant 
to  the  narr.  nor  fortifies  it;  but  being 
repugnant  thereto,  it  falls  precisely 
within  the  definition  of  a  departure." 
Burk  v.  Bear,  3  Clark  (Pa.)  355,  5 
Pa.  L.  J.  304,  judgment  affirmed,  Burk 
V.  Huber,   2   Watts    (Pa.)    306. 

"A  departure  is  always  where  the 
matter  touching  the  point  in  action  is 
different  in  the  replication  from  what 
it  was  in  the  declaration."  Wood  V. 
Haukshead,  Yelv.  14,  80  Eng.  Eeprint 
11. 

"It  is  an  established  principle  that 
the  rejoinder  must  maintain  the  plea, 
and  cannot  set  forth  any  other  mat- 
ter at  variance  with  it."  Barlow  V. 
Todd,  3  Johns.   (N.  Y.)   3(37. 

2.     Zehnor  V.  Beard,  8  Ind.  96. 

The  replication  is  inconsistent  with 
the  complaint,  a  defect  which  under 
the  common  law  practice  is  called  a 
departure.  Hill  Buck  &  Tile  Co.  v. 
Gibson,  43   Colo.   104,   95  Pac,   293. 

"A  departure  under  the  code,  ad- 
mits the  groundlessness  of  the  com- 
plaint,  abandons   the   case   made   by   it 
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and  makes  a  new  case."  McAroy  v. 
Wright,  25  Ind.  22,  cited  with  approval 
in  Louisville,  N.  A.  &  C.  B.  Co.  v. 
Herr,   135   Ind.   591,   35   N.   E.  556. 

3.  Moyle  v.  Bullene,  7  Colo.  App. 
308,   44   Pac.    69. 

The  statutes  of  this  state  incorporate 
the  common  law.  Common  law  prin- 
ciples forbid  a  reply  containing  mat- 
ter inherently  repugnant  to  the  com- 
plaint. Strauch  v.  Flynn,  108  Minn. 
313,  122  N.  W.  320. 

4.  Logiodice  V.  Gannon,  60  Conn.  81, 
21    Atl.    100. 

5.  Henries  V.  Stiers,  '8  N.  J.  L.  364; 
Johnston  v.  Dew,  5  Hayw.  (Tenn.) 
2°4 

"The  principal  reason  which  has 
conduced  to  the  disallowance  of  a  de- 
parture in  pleading  is  to  avoid  end- 
less prolixity;  and  it  has  been  well 
observed,  that  he  who  has  a  bad  cause 
would  never  be  brought  to  issue,  if  a 
departure  in  pleading  were  allowed, 
and  he  who  has  a  good  cause  would 
never  obtain  the  end  of  his  suit." 
Allen  v.  Watson,  16  Johns.  (N.  Y.) 
205. 

6.  For  the  court  can  segregate  the 
testimony  and  reject  that  which  is  im- 
material and  only  supports  the  incon- 
sistent averments  of  the  reply.  Brown 
v.  Baker,  39  Ore.  66,  66  Pac.  193,  65 
Pac.  799. 

7.  Opening  statement  of  counsel  dif- 
fering from  the  petition,  see  the  title 
"Opening  and  Closing  Statements." 

8.  "Thus  the  replication  must  be 
conformable  to  the  declaration,  the  re- 
joinder to  the  plea,  etc."  Virginia  Fire 
&  M.  Ins.  Co.  v.  Saunders,  86  Va.  969, 
11    S.   E.    794. 

9.  Where  a  reply  is  directed  to  de- 
fendant's answer  to  plaintiff's  amended 
petition,  it  cannot  be  claimed  that 
there  is  a  departure  from  the   original 


DEPARTURE 


119 


It  has  been  said  that  there  can  be  no  departure  where  there  has 
not  been  a  reply,10  and  that  a  departure  cannot  arise  by  way  of 
amendment.11  But  whether  or  not  an  amendment  presents  a  new 
cause  of  action  depends  upon  the  legal  principles  governing  the  law 
of  departure.12 

There  cannot  be  a  departure  between  the  complaint  and  the  bill  of 
particulars,13  but  there  may  be  a  departure  between  a  writ  and  a 
declaration.14 

Strictly  speaking  it  cannot  be  said  that  there  has  been  a  departure 
when  the  complaint  fails  to  state  any  cause  of  action,15  nor  is  there 
technically  a  departure  where  the  reply  itself  sets  up  a  complete  de- 
fense to  the  cause  of  action  stated  in  the  complaint.16 

E.  The  "Variance  in  Evidence"  Test.17  —  A  frequently  applied 
test  is,  could  evidence  of  the  matters  alleged  in  the  subsequent  pleading 
be  received  under  the  allegations  of  the  prior  pleading,18  but  merely 


petition,  since  that  is  functus  officio. 
Walker  f.  Wabash  R.  Co.,  193  Mo. 
453,  92  S.  W.  83. 

There  is  no  departure  where  plain- 
tiff has  abandoned  that  part  of  his 
petition  to  which  the  inconsistency  re- 
lates. Snyder  v.  Collier,  85  Neb.  552, 
123  N.  W.  1023. 

10.  Under  the  code  departure  can 
only  take  place  in  a  reply.  McAroy 
V.  Wright,  25  Ind.  22. 

In  contemplation  of  law  there  can 
be  no  departure  from  a  complaint  with- 
out a  reply.  Dudley  v.  Duval,  29  Wash. 
528,   70   Pac.   68. 

11.  That  an  amendment  introduces 
a  new  cause  of  action  into  the  com- 
plaint "does  not  constitute  what  is 
known  as  a  departure  in  pleading." 
Moore  v.  First  Nat.  Bank,  139  Ala. 
595,  36  So.  777. 

12.  "In  many  of  the  states  which 
have  adopted  the  code  system  great 
latitude  has  been  allowed  in  regard  to 
amendment;  but  even  in  those  states 
it  is  held  that  the  question  of  what 
constitutes  a  departure  in  an  amended 
pleading  is  nevertheless  to  be  deter- 
mined by  the  rules  of  common  law, 
which  thus  furnish  the  test  for  ascer- 
taining whether  a  given  amendment 
presents  a  new  cause  of  action,  even 
although  it  be  permissible  to  advance 
such  new  cause  by  way  of  an  amend- 
ment." Union  Pac.  R.  Co.  v.  Wyler, 
158  U.  S.  285,  15  Sup.  Ct.  877,  39  L. 
ed.  983. 

13.  For  the  bill  of  particulars  is  in 
effect  a  part  of  the  complaint.  Dud- 
ley v.  Duval,  29  Wash.  528,  70  Pac. 
68. 


14.  But  oyer  must  be  pleaded  of 
the  writ  for  otherwise  it  is  not  a 
pleading.  U.  S. — Chirac  v.  Reinicker, 
11  Wheat.  280,  6  L.  ed.  474.  Md. 
Chapman  v.  Davis,  4  Gill  166.  Pa. 
Slocum  v.  Slocum,  8  Watts  367. 

15.  Denver  &  R.  G.  R.  Co.  v.  Ca- 
hill,  8  Colo.  App.  158,  45  Pac.  285; 
Mosness  v.  German-Am.  Fire.  Ins.  Co., 
50  Minn.  341,  52  N.  W.  932. 

16.  In  an  action  to  enforce  a  sale 
plaintiff's  reply  showed  that  he  had 
mortgaged  the  property  subsequent  to 
the  time  he  claimed  to  have  delivered 
it  to  defendant.  Schneider  v.  Oregon 
P.    R.    Co.,    20    Ore.    172,    25    Pac.    391. 

17.  That  the  defect  must  appear  on 
the  face  of  the  pleading,  see  infra, 
III,   C. 

18.  Colo. — Messenger  v.  Woge,  20 
Colo.  App.  275,  78  Pac.  314.  Minn. 
Trainor  v.  Worman,  34  Minn.  237,  25 
N.  W.  401;  Estes  V.  Farnham,  11  Minn. 
423.  Wash. — Smart  v.  Burquoin,  51 
Wash.  274,  98  Pac.  666. 

"That  which  is  a  departure  in 
pleading  is  a  variance  in  evidence;  and 
if  the  evidence  in  support  of  the  rep- 
lication would  sustain  the  allegation  in 
the  declaration  there  is  no  departure." 
Smith  v.  Nichols,  5  Bing.  N.  C.  208, 
7  Scott  147,  35  E.  C.  L.  88. 

Where  the  subsequent  pleading  shows 
reliance  upon  proof  to  be  offered  of 
new  matter  which  is  not  stated  or 
referred  to  in  the  allegation  filed  by 
plaintiff,  it  is  a  departure.  Pease  v. 
McKusick,   25   Me.   73. 

"What    would    not    in    a    replication 

be    a    departure    in    pleading    may    be 

1  given    in    evidence    in    reply    to    a    de- 
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pleading  evidence  of  what  plaintiff  expects  to  prove  is  not  of  itself 
objectionable  as  a  departure.19 

F.  Possibility  of  Alleging  in  Prior  Pleading.  —  That  the  matter 
might  have  been  set  forth  in  the  prior  pleading  is,  to  some  extent  at 
least,  evidence  of  a  departure,20  but  does  not  conclusively  establish  a 
departure,21  for  the  familiar  rule  of  pleading  that  one  need  not  an- 
ticipate a  defense  is  often  invoked.22 


fense  under  the  general  issue."  Cald- 
well  v.   Gale,    11    Mich.    77. 

Same  rule  applied  to  different  counts 
of  pleadings.  See  Wabash  R.  Co.  v. 
Bhymer,    214    111.    579,    73    N.    E.    879. 

To  plea  of  coverture  in  an  action 
on  bill  of  exchange  alleged  to  have 
been  drawn  by  defendants  jointly,  a 
replication  is  a  departure  which  sets 
up  that  the  bill  was  for  necessaries 
and  a  charge  on  the  wife's  separate 
estate.  Eshridge  v.  Ditmars,  51  Ala. 
245. 

Replications  setting  up  wantonness, 
wilfulness,  and  recklessness,  depart 
from  a  complaint  counting  on  simple 
negligence.  George  r.  Mobile  &  O.  R. 
Co.,  109  Ala.  245,  19  So.  784;  Louis- 
ville &  N.  R.  Co.  v.  Markee,  103  Ala. 
160,   15  So.   511. 

So  there  is  a  departure  where  plain- 
tiffs first  alleged  they  were  partners 
and  in  the  reply  stated  they  were 
joint  owners.  Moore  v.  Stevens,  42 
N.  H.  404. 

Where  plaintiffs  sue  as  co-partners 
against  one  defendant  alleging  a  pay- 
ment and  demanding  a  balance,  on  de- 
fendant's answer  that  the  payment  was 
by  plaintiffs  and  another  as  partners, 
to  defendant  and  another  as  partners, 
plaintiffs  cannot  reply  that  the  claim 
was  assigned  to  them  by  their  former 
partner  and  that  defendant  had  as- 
sumed the  debts  of  the  partnership 
of  which  he  had  formerly  been  a  mem- 
ber. Hoxsie  v.  Kempton,  77  Minn.  462, 
80   N.   W.   353. 

Replying  the  qualified  and  special 
ownership  of  mortgagee  after  petition 
alleging  positive  and  unqualified  owner- 
ship is  a  departure.  Johnson  v.  State 
Bank  of  Seneca,  59  Kan.  250,  52  Pac. 
860. 

One  suing  in  replevin  and  alleging 
ownership  generally  may,  on  answer 
that  the  property  has  been  seized  on 
execution  against  real  estate,  set  up 
that  the  property  was  detached  and 
possession  delivered  to  plaintiff  under 
a    chattel    mortgage.      This    is    no    de- 
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parture,  for  evidence  of  plaintiff's 
right  of  possession  under  his  special 
property  as  mortgagee  is  admissible  un- 
der the  allegations  of  general  owner- 
ship. Mayes  v.  Stephens,  38  Ore.  512, 
63  Pac.  760,  64  Pac.  319. 

Executed  special  contract  can  be 
set  up  in  replication  though  declara- 
tion is  on  common  counts.  Merrill  v. 
Worthington,  155  Ala.  281,  46  So.  477. 

Tn  an  action  on  contract  the  answer 
set  up  the  contract  in  haec  verba  al- 
leging breach  and  damage  therefor. 
Reply  pleaded  a  modification.  "The 
contract  referred  to  in  the  answer  and 
reply  is  certainly  admissible  in  evidence 
to  prove  the  contract  alleged  in  the 
complaint."  Childs  Lumb.  &  Mfg. 
Co.  v.  Page,  28  Wash.  128,  68  Pac.  373. 
See  infra,  II,  E  and  F. 

19.  "This  was  an  advantage  and 
not  an  injury  to  defendant. ' '  Booher 
V.    Allen,   153   Mo.    613,    55   S.   W.    238. 

20.  It  is  certain  that  courts,  to  avoid 
multiplicity  in  pleading,  reluctantly 
admit  any  matter  to  be  alleged  in  a 
subsequent  plea  which  might  have  been 
sooner  set  forth.  United  States  V. 
Thomas  Morris,  1  Paine  209,  26  Fed. 
Cas.  No.  15,816. 

21.  Dutton  V.  Holden,  4  Wend.  (N. 
Y.)  643;  Roots  v.  Boring  Junction 
Lumb.  Co.,  50  Ore.  298,  92  Pac.  811, 
94  Pac.  182;  Mayes  v.  Stephens,  38 
Ore.  512,  63  Pac.  760,  64  Pac,  319;  Ce- 
derson  v.  Oregon  Nav.  Co.,  38  Ore.  343, 
62  Pac.  637,  63  Pac.  763;  Lavery  v. 
Arnold,  36  Ore.  84,  57  Pac.  906,  58 
Pac.  524. 

"To  set  out  a  part  of  the  cause 
of  action  in  the  complaint  and  the 
balance  in  the  reply,  is  not  a  departure 
in  pleading,  however  defective  the 
pleading  may  otherwise  be."  Erick- 
son  V.  McLellan,  46  Wash.  661,  91 
Pac.  249. 

So  held  as  to  reply  of  set-off.  House 
V.   McKinney,   54  Ind.   240. 

22.  Marion  Trust  Co.  v.  Blish  (Ind. 
App.),  79  N.  E.  415;  Hastings  v.  Speer, 
34  Pa.  Super.  478. 
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G.  Departure  May  Be  Either  in  Law  or  Fact.  —  A  departure 
may  be  either  in  the  substance  of  the  action  or  defense,  or  in  the  law 
on  which  it  is  founded.23  That  is  to  say,  one  cannot  first  rely  on  the 
common  law  and  subsequently  set  up  a  statute,24  or  custom.25  For 
example,  one  cannot  sue  defendants  as  partners  and  subsequently  set 
up  a  statutory  liability  as  stockholders,26  nor  rely  first  on  the  law 
merchant  and  subsequently  on  a  special  statute,27  nor  seek  to  recover 
a  statutory  penalty  after  pleading  a  common  law  trespass,28  nor,  in 
suits  for  common  law  liability  for  personal  injuries,  set  up  statutes 
changing  such  liability.20  If  plaintiff  would  recover  under  a  foreign 
statute  he  must  plead  it  in  his  complaint;  he  cannot  first  set  it  up 
in  his  reply.30    However,  one  may  plead  a  foreign  statute  to  meet  new 


There  is  a  conflict  as  to  applying 
this  rule  to  matter  alleged  as  an  es- 
toppel. That  the  rule  applies,  see 
Ferrandine  v.  Bankers'  Life  Assn.,  51 
Wash.  442,  99  Pac.  6.  That  it  does 
not,  see  Plummer  v.  Eohman,  61  Neb. 
61,  84  N.  W.  600,  affirmed  on  rehearing, 
62  Neb.  145,  S7  N.  W.  11. 

23.  Union  Pae.  E.  Co.  v.  Wyler,  158 
IT.  S.  285,  15  Sup.  Ct.  877,  39  L.  ed. 
983. 

Whether  in  point  of  fact  or  law  it 
is  equally  fatal.  So  when  plaintiffs 
first  object  to  the  collection  of  an 
assessment  on  the  ground  that  part  of 
the  lands  within  the  taxing  limits  have 
been  omitted  they  cannot  in  their  re- 
ply set  up  that  their  lands  have  been 
misdescribed.  Hopkins  V.  Greensburg, 
etc.  Tpk.  Co.,  46  Ind.  187. 

24.  Eichards  r.  Hodges,  2  Wm. 
Saund.  83,  85   Eng.  Eeprint  751. 

If  there  was  any  reason  or  law  in 
the  rule  under  the  old  practice  we  think 
there  is  equally  as  much  under  the 
new.  The  plaintiffs  instead  of  reply- 
ing the  law  of  Ohio  should  have 
amended  their  complaint.  Will  v. 
Whitney,  15  Ind.  194. 

25.  Eichards  v.  Hodges,  2  Wm. 
Saund.  83,  85  Eng.  Eeprint   751. 

Action  on  bond  of  treasurer  for  is- 
suance of  false  certificates.  Answer 
that  such  were  of  no  apparent  validity 
because  not  sealed.  Eeply  that  the 
custom  was  to  issue  without  seal  and 
so  defendant  estopped  to  deny  validity, 
is  a  departure.  Silver  Bow  County 
0.   Davies,   40   Mont.   418,   107   Pac.   81. 

26.  Salt  Lake  City  Nat.  Bank  v. 
Hendrickson,  40  N.  J.  L.  52. 

27.  On  non-negotiability  pleaded, 
plaintiff  cannot  reply  a  special  statute 
of  a  foreign  state.  Will  v.  Witney,  15 
Ind.  194;  Midland  Steel  Co.  V.  Citizens' 


Nat.  Bank,  26  Ind.  App.  71,  59  N.  E. 
211;  Wells  V.  Teall,  5  Blackf.  (Ind.) 
306. 

The  same  rule  applies  as  to  plead- 
ing want  of  the  consideration.  Yeat- 
man  v.  Cullen,  5  Blackf.   (Ind.)   240. 

28.  Cannot  allege  for  a  common  law 
trespass  quare  clausum  fregit  and  then 
amend  seeking  to  recover  the  statutory 
penalty  of  triple  damages.  Fairchild 
v.  Dunbar  Furnace  Co.,  128  Pa.  485, 
18   Atl.  443. 

29.  After  claiming  liability  under 
common  law  for  loss  of  daughter's 
services,  one  cannot  amend  so  as  to 
state  a  cause  of  action  for  recovery 
of  damages  under  the  statute.  Kansas 
City  v.  Hart,  60  Kan.  684,  57  Pac. 
938. 

So  the  reply  cannot  set  up  the 
statute  abrogating  the  fellow  servant 
rule.  Ham  v.  St.  Louis  &  S.  F.  E. 
Co.,  149  Mo.  App.  200,  130  S.  W.  407, 
following  Strottman  v.  St.  Louis,  etc. 
E.  Co.,  211  Mo.  227,  109  S.  W.  769, 
holding  that  a  new  cause  of  action  is 
created  by  such  statute. 

In  an  action  on  common  law  right 
for  injuries  alleging  improper  equip- 
ment, an  amendment  is  a  departure 
which  sets  up  the  federal  statute  re- 
quiring a  particular  kind  of  equipment. 
Allen  V.  Tuscarora  Val.  E.  Co.,  229 
Pa.  97,  78  Atl.  34.  See  also  the  title 
"Death  by  Wrongful  Act." 

30.  Plaintiff  failed  to  plead  the 
giving  of  a  notice  required  under  a 
foreign  statute  until  his  replv.  Mathie- 
son  v.  St.  Louis  &  S.  F.  E.  Co.,  219 
Mo.   542,   118   S.   W.   9. 

So    one    suing   a    carrier   for   loss   of 

luggage,    on    plea    of    special    contract 

limiting    liability,    cannot     reply     that 

the    contract    was    made    in    a    foreign 

'  jurisdiction  by  the  laws  of  which  the 
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matter  set  up  in  the  answer,31  or  may  plead  a  re-enactment'  of  a 
statute  relied  upon  in  the  declaration,33  or  where  both  a  common  law 
and  statutory  right  have  been  relied  on  in  the  complaint,  may  by 
amendment  distinctly  rely  on  the  statutory  right.23  And  one  may 
reply  matter  showing  he  has  a  right  to  sue,  though  that  may  involve 
a  statutory  right  not  set  out  in  the  declaration.34 

H.  Departure  Eelates  to  Material  Matters  Only.  —  A  depar- 
ture can  only  take  place  as  to  such  matters  in  the  prior  pleading  as 
are  material,35  this  rule  being  applied  to  matter  which  might  be  con- 
sidered either  descriptive  or  mere  surplusage.36     Therefore  the  gist  of 


special  contract  would  not  apply. 
Brown  v.  Canadian  Pac.  E.  Co.,  4  Mani- 
toba  396. 

31.  Defendant  sought  to  take  ad- 
vantage of  certain  defenses  claiming 
to  be  a  beneficial  society  and  plaintitl 
was  permitted  to  reply  the  foreign 
statute  under  which  defendant  was  or- 
ganized. Baltzell  V.  Modern  Wood- 
men, 98  Mo.   App.  153,  71   S.  W.   1071. 

Action  to  enforce  stockholders'  lia- 
bility. Complaint  alleged  incorporation 
with  capital  stock  of  $800,000.  Answer 
denied  that  amount  of  stock  had  been 
secured.  Reply  may  allege  that  by 
the  articles  of  incorporation  and  laws 
of  state  where  incorporated,  company 
was  entitled  to  transact  business  when 
$500,000  was  subscribed  for.  Fish  v. 
Smith,  73  Conn.  377,  47  Atl.  711,  S4 
Am.    St.   Eep.    161. 

32.  Plaintiff  may  reply  a  revival  of 
a  statute  by  a  subsequent  act  after 
defendant  has  pleaded  that  the  statute 
relied  upon  in  the  declaration  has  been 
repealed.  Wood  V.  Hankshead,  Yelv. 
14,  80  Eng.  Eeprint  11;  Butler  v.  Presi- 
dent of  College  of  Physicians,  Cro. 
Car.  256,  79  Eng.  Eeprint  823. 

33.  Kuehler  v.  Weaver,  23  Okla. 
420,   100  Pac.   915. 

34.  Defendant  set  up  that  plaintiff 
had  been  adjudged  a  bankrupt  and  as 
such  had  no  power  to  sue.  Plaintiff 
replied  that  he  had  bought  the  claim 
sued  on  at  the  assignee's  sale.  The 
court  held  that  this  was  not  basing  his 
claim  on  his  statutory  rights  under  the 
sale,  but  only  pleading  matter  which 
took  away  his  apparent  disability  to 
sue.  Kitson  v.  Hadwik,  L.  E.  7  C.  P. 
473. 

35.  So  in  an  action  to  recover  under 
a  life  insurance  policy  the  complaint 
may  allege  that  the  deceased  applied 
for  the  issuance  and  the  reply  that  the 
issuance  was  obtained  at  the  procure- 
ment    of     the     defendant.      At     whose 


instance  the  contract  was  entered  into 
is  immaterial.  Ferrandini  v.  Bankers' 
Life  Assn.,  51  Wash.  442,  99  Pac.  6. 
An  administrator  having  pleaded  in- 
sufficient property  remaining  to  pay  a 
claim  against  the  estate  may  subse- 
quently plead  a  different  amount  left 
in  the  estate  and  unadministered,  the 
facts  as  pleaded  in  each  instance  show- 
ing that  there  was  not  sufficient  to  pay 
the  claim.  Burr  v.  Baldwin,  2  Wend. 
(N.   Y.)    580. 

The  statement  of  claim  was  for  goods 
sold  and  delivered.  The  statement  of 
defense  stated  that  at  the  time  the 
contract  sued  on  was  entered  into  the 
defendant  was  a  married  woman.  The 
plaintiff  replied  that  he  was  not  aware 
when  he  gave  credit  or  until  after  he 
delivered  his  statement  of  claim  that 
the  defendant  was  a  married  woman; 
that  the  defendant  obtained  credit  by 
representing  herself  to  be  entitled  to 
an  annuity;  and  that  he  had  since  dis- 
covered that  she  was  entitled  to  an 
annuity  under  a  separation  deed.  This 
was  not  a  departure  since  no  express 
words  are  necessary  to  charge  the 
wife's  separate  estate  in  the  first  in- 
stance. Collett  v.  Dickinson,  26  W.  E, 
403,  following  Warnford  v.  Heyl,  23 
W.  E.  849,  L.  E.  20  Eq.  321,  that 
the  separate  estate  is  liable  for  fraud 
relating  to  it. 

But  to  such  plea  plaintiff  cannot 
reply  that  defendant  was  living  apart 
from  her  husband,  that  he  dealt  with 
her  as  a  feme  sole  and  that  after  her 
husband's  death,  she  promised  to  pay. 
Meyer  v.  Haworth,  3  New  &  P.  (Eng.) 
462. 

In  divorce  proceedings  after  answer 
setting  up  illegality  of  the  marriage 
plaintiff  may  ask  for  annulment.  Buck- 
ley v.  Buckley,  50  Wash.  213,  96  Pac. 
1079.     See  also  the  title  "Divorce." 

36.  Scire  facias  to  revive  a  judg- 
ment   recited    the    judgment,    as    being 
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the  action  being  fully  set  forth  there  may  be  a  variance  as  to  matters 
alleged  by  way  of  inducement.37  So  where  the  exact  nature  of  plaint- 
iff's title  is  not  material  the  source  thereof  may  be  differently  laid.38 
This  rule  is  frequently  invoked  where  a  waiver  is  claimed.39  Similarly 
if  the  matters  alleged  in  the  subsequent  pleading  are  immaterial  there 
is  no  departure.40     So  there  is  no  departure  where  the  reply  sets  up 


in  the  circuit  court  and  also  recited 
a  judgment  of  the  supreme  court  abat- 
ing a  writ  of  error  thereon.  Plea 
nul  tiel  record.  A  replication  referring 
only  to  the  circuit  court  judgment  is 
not  a  departure,  for  the  reference  to 
the  supreme  court  merely  describes  the 
circuit  court  judgment  or  is  surplusage. 
Dougherty  v.  Hurt's  Heirs,  6  Humph. 
(Tenn.)   430. 

37.  In  detinue  the  gist  being  de- 
tainer, after  declaring  on  a  bailment 
plaintiff  may  reply  a  tender  of  re- 
payment on  defendant's  plea  that  he 
holds  as  security  for  a  debt.  Gled- 
stone  V.  Hewitt,  1  Cr.  &  J.  565,  1 
Tvdw.  445.  See  also  Whitehead  V. 
Harrison,  13  L.  J.   (N.  S.)   312. 

Or  to  a  plea  of  a  pledge  may  reply 
that  the  pledge  was  obtained  by  fraud. 
Wiard  v.  Semken,  2  App.  Cas.  (D.  C.) 
424,  reversing  8  Mackey  (D.  C.)   475. 

In  an  action  for  a  negligent  burn- 
ing it  makes  no  difference  by  what 
means  such  negligent  burning  was  ef- 
fected. Hence  it  is  no  departure  to 
allege  a  different  means  in  a  subse- 
quent pleading.  Smith  v.  Bogen- 
schultz,  14  Ky.  L.  Eep.  305,  19  S.  W. 
667,  20  S.  W.  390;  Simpson  v.  Enfield 
Lumb.  Co.,  133  N.  C.  95,  45  S.  E. 
469. 

38.  In  an  action  to  determine  ad- 
verse claims  plaintiff  may  set  up  ad- 
verse possession,  after  alleging  in  his 
complaint  ownership  and  possession. 
Cooper  v.  Blair,  50  Ore.  394,  92  Pac. 
1074. 

It  is  immaterial  whether  a  note  sued 
on  was  assigned  for  value  received  or 
in  trust.  Wilson  v.  Codman  's  Exr.,  3 
Cranch    (U.   S.)    193,   2   L.   ed.   403. 

Relying  on  a  different  title,  see 
infra,  II,  F. 

39.  Waiver  of  conditions  subse- 
quent being  a  matter  of  affirmative 
defense  may  be  set  up  in  the  replica- 
tion after  an  allegation  of  performance 
in  the  declaration.  Eagle  Fire  Co.  v. 
Lewallen,  56  Fla.  246,  47  So.  947;  Til- 
lis  V.  Liverpool  &  London  Globe  Ins. 
Co.,  46  Fla.  268,  35  So.  171,  110  Am. 
St.   Eep.  80. 


Where  a  declaration  alleged  per- 
formance it  must  be  understood  as 
meaning  the  performance  of  all  condi- 
tions which  have  not  been  waived; 
hence  a  reply  of  waiver  is  no  departure. 
Levy  v.  Peabody  Ins.  Co.,  10  W.  Va. 
560.  The  decision  is  based  on  West 
Eockingham  Mut.  Fire  Ins.  Co.  V. 
Sheets  &  Co.,  26  Gratt.  (Va.)  854,  874, 
where  proof  of  waiver  was  admitted 
under  a  general  averment  of  perform- 
ance. To  same  effect,  see  German  Ins. 
Co.  v.  Shader,  6S  Neb.  1,  93  N.  W. 
972,   60   L.   B,   A.   918. 

Waiver  of  payment  may  be  set  up 
in  the  reply  though  the  complaint  sets 
up  an  insurance  policy  reciting  pay- 
ment. Standard  Life  &  Ace.  Ins.  Co. 
f.  Friedenthal,  1  Colo.  App.  5,  27  Pac. 
88.  See  Jso  Sweetser  v.  The  Odd  Fel- 
lows Mut.  Aid  Assn.,  117  Ind.  97,  19 
N.  E.  722. 

Plaintiff  cannot  in  his  declaration 
allege  full  performance  of  conditions 
precedent,  and  when  confronted  with 
a  special  plea  that  particular  condition 
precedent  has  not  been  performed,  re- 
ply a  waiver.  Stratton  v.  Essex  County 
Park  Com.,  164  Fed.  901. 

See  also  infra,  II,  C. 

40.  Where  a  common  law  liability 
is  set  up  and  the  replication  admits 
a  void  special  contract  there  is  no  de- 
parture. Adams  v.  Colorado  &  S.  R. 
Co.,  49  Colo.  475,  113  Pac.  1010;  Estes 
v.  Denver  &  E.  G.  E.  Co.,  49  Colo.  378, 
113  Pac.  1005. 

Where  answer  alleges  payment  of 
notes  sued  on  and  delivery  by  plain- 
tiff, the  reply  may  set  up  that  the  de- 
fendant put  the  notes  afloat  again  by 
transferring  to  a  third  person  who  in 
turn  transferred  to  plaintiff.  Bishop  V. 
Travis,  51  Minn.   1S3,  53  N.   W.  461. 

After  pleading  performance  and  ask- 
ing for  recovery  of  amount  due  sub- 
stantially in  form  indebitatus  assump- 
sit, there  is  no  substantial  variance  in 
stating  the  agreed  price  in  the  reply. 
Larsen  v.  Schmans,  31  Minn.  410,  18 
N.  W.  273. 
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useless41  or  incidental  matters42  or  matters  implied  in  the  complaint,43 
or  matters  which  are  mere  surplusage,44  or  facts  to  which  plaintiff 
need  not  resort  to  establish  his  right  of  action.45 

I.  Matters  Fortifying  and  Strengthening  Former  Position. 
There  is  no  departure  where  the  matter  subsequently  alleged  fortifies 
and  strengthens  the  position  taken  on  the  prior  pleading.46  And  this 
may  be  done  by  restating  the  cause  or  defense  with  greater  fullness,47 
or  in  a  more  specific  and  detailed  manner,45*  or  by  explaining  the  former 


41.  Useless  matter  by  way  of  again 
describing  the  note  sued  on  will  be 
treated  as  surplusage.  Carpenter  v. 
McClure,  38   Vt.   375. 

42.  Thus  the  protestando  being  a 
mere  collateral  or  incidental  allegation 
made  for  the  purpose  of  not  seeming 
to  admit  a  traversable  fact  does  not 
render  the  pleading  demurrable  for  de- 
parture, though  it  varies  from  the 
declaration.  Burk  v.  Bear,  3  Clark 
(Pa.)  355,*5  Pa.  L.  J.  304,  judgment 
affirmed  in  Burk  V.  Huber,  2  Watts 
(Pa.)  306. 

43.  So  after  a  complaint  for  prop- 
erty delivered,  a  reply  of  a  subsequent 
promise  to  pay  is  immaterial.  The 
promise  to  pay  is  implied  in  the  com- 
plaint from  the  allegation  of  delivery. 
Pioneer  Hdw.  Co.  v.  Farrin,  55  Ore. 
590,  107  Pac.  456. 

44.  Replying  that  materials  were 
furnished  and  work  done  for  defend- 
ant's husband  as  her  agent  is  no  de- 
parture from  complaint  charging  de- 
fendant personally.  It  is  a  mere  sur- 
plusage to  allege  the  agency.  Colt  v. 
Lawrenceburg  Lumb.  Co.,  44  Ind.  App. 
122,  88  N.  E.   720. 

45.  Defendant  had  pleaded  a  coun- 
terclaim and  under  the  rules  of  plead- 
ing then  in  force  this  admitted  the 
cause  of  action  upon  the  contract  set 
out  in  the  complaint.  Trainor  v.  Wor- 
man,  33   Minn.  484,  34  Minn.   237. 

46.  Messenger  v.  Woge,  20  Colo. 
App.  275,  78  Pac.  314;  Keay  v.  Good- 
win, 16  Mass.  1. 

When  the  interest  of  an  assignee 
cannot  be  given  in  evidence  under  the 
general  issue  and  can  be  protected  in 
no  way  except  by  a  replication  setting 
forth  the  transfer  and  assignment,  such 
replication  is  good.  Day  v.  Abbott,  15 
Vt.  632. 

Insurer  of  property  in  suit  against 
person  who  negligently  caused  the  fire, 
when  release  by  insured  is  pleaded  in 
bar,  may  reply  facts  which  in  law 
show    that,    notwithstanding    such     re- 
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lease,  plaintiff  is  entitled  to  a  recovery 
to  the  extent  of  its  right  under  the 
equitable  assignment.  Cushman  & 
Rankin  Co.  v.  Boston  &  M.  R.  Co., 
82  Vt.  390,  73  Atl.  1073.  See  also 
Timan  v.  Leland,  6  Hill  (N.  Y.)   237. 

In  assumpsit  by  endorsees  against 
the  endorser  of  a  bill  of  exchange, 
after  plea  that  the  plaintiff  endorsed 
the  bill  to  defendant,  it  is  no  departure 
to  reply  that  defendants  were  accommo- 
dation endorsers.  Wilders  V.  Stevens, 
15  M.  &  W.  (Eng.)  208;  Morris  V. 
Walker,  15  Ad.  &  El.  589,  69  E.  C.  L. 
589;  Smith  v.  Marsach,  6  M.  G.  &  S. 
486,  60  E.  C.  L.  486. 

After  plea  of  readiness  to  perform 
on  demand  and  reply  of  demand  and 
refusal,  a  rejoinder  of  waiver  of  de- 
mand by  consent,  would  be  good  as 
supporting  the  plea,  but  if  the  re- 
joinder be  construed  as  an  allegation 
of  tender  and  offer  to  perform  it  is 
a  departure.  Darling  v.  Chapman,  14 
Mass.  101. 

47.  After  plea  of  coverture  reply 
may  set  up  new  matter  showing  wife 
was  bound  by  the  contract.  "It  dis- 
closes fully  and  at  large  the  same  cause 
of  action."  McGavock  V.  Whitfield, 
45  Miss.  452.  See  also  Hardin  v.  Pe- 
lan,  41  Miss.  112. 

The  rejoinder  may  be  a  more  minute 
and  circumstantial  restatement  of  the 
ground  of  defense  set  up  in  the  plea. 
Mathews  v.  Hamblin,  28  Miss.  611. 

48.  Salt  Lake  City  Nat.  Bank  v. 
Hendrickson,  40  N.  J.  L.  52. 

So  held  as  to  replication  to  a  special 
plea.  Maves  v.  Stephens,  38  Ore.  512, 
63  Pac.   760,   64  Pac.   319. 

Where  the  complaint  is  for  the  un- 
paid purchase  price  the  reply  may  set 
up  details  as  to  deferred  payments 
which  were  to  have  been  secured  but 
were  not.  Messenger  v.  Woge,  20 
Colo.  App.  275,  78  Pac.  314. 

In  an  action  to  recover  goods  the 
reply  may  show  how  plaintiff  acquired 
his  title  and  right  to  possession.     J.  F. 
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pleading,49  or  correcting  a  mistake  or  misapprehension.50 

J.  Relying  Upon  Another  Cause  op  Action  or  Defense.  —  1.  Set- 
ting Up  a  New  Cause  of  Action.  —  Plaintiff  cannot  allege  one  cause 
of  action  in  his  complaint  and  then  by  means  of  a  reply  seek  to  recover 
upon  an  entirely  different  cause  of  action.51    And  this  rule  applies  to 


White  Co.  v.  Carroll,  146  N.  C.  230, 
59  S.  E.  678. 

Where  plaintiff  in  his  petition  an- 
ticipated a  defense  and  alleged  waiver 
thereof,  he  might  reply  facts  and  cir- 
cumstances supplementing  such.  Wes- 
tern Travelers'  Ace.  Assn.  v.  Tomson, 
72  Neb.  661,  101  N.  W.  341,  103  N.  W. 
695,  105  N.  W.  293. 

"It  is  a  general  rule  that  a  replica- 
tion must  not  depart  from  any  material 
allegation  in  the  declaration;  yet, 
where  there  is  an  evasive  plea,  the 
plaintiff  may  avoid  the  effect  of  it  by 
restating  his  cause  of  action  with  more 
particularity  and  certainty  and  so  as 
to  meet  and  thwart  the  particular  de- 
fense set  up."  Troup  V.  Smith,  20 
Johns.   (X.  Y.)   32. 

After  declaring  that  everything 
requisite  had  been  done  to  make  a  cer- 
tain tender,  specifically  that  tender  had 
been  made  to  defendant  personally, 
the  reply  may  set  out  that  required 
transfers  had  been  made  at  the  com- 
pany's office.  This  is  not  a  departure 
as  it  fortifies  the  declaration.  Fow- 
ler &  Brunson  v.  Macomb,  2  Boot 
(Conn.)   388. 

So  where  the  complaint  was  some- 
what uncertain  as  to  just  what  moneys 
a  note  and  mortgage  covered,  the  re- 
ply may  set  forth  the  matter  more  in 
detail.  Zorn  v.  Livesley,  44  Ore.  501, 
75   Pac.   1057. 

In  an  action  on  indentiture  of  ap- 
prenticeship where  declaration  charges 
generally  that  the  master  compelled 
the  apprentice  to  leave  his  service,  the 
replication  may  show  the  mode  by 
which  the  master  compelled  him  to 
quit.  Winstone  v.  Linn,  1  B.  &  C.  460, 
107  Eng.  Beprint  171. 

So  a  rejoinder  may  set  out  the  con- 
tract sued  on,  verbatim,  after  answer 
having  pleaded  generally  that  certain 
conditions  precedent  have  not  been 
performed.  Calhoun  v.  Union  Mut.  L. 
Ins.  Co.,  19  N.  Brnns.   13. 

49.  New  matter  in  the  reply  merely 
explanatory  of  the  declaration  and 
tending  to  support  and  fortify  it  is 
proper.  Wvman  v.  Mitchell,  1  Cow. 
(N.   Y.)    316. 


That  which  is  left  ambiguous  on  the 
face  of  the  declaration  may  be  ex- 
plained by  the  new  assignment.  West 
V.  Nibbs,  4  M.  G.  &  S.  172,  56  E.  C.  L. 
172. 

"The  defendant  may  in  his  rejoind- 
er introduce  new  matter  in  explana- 
tion or  fortification  of  his  (plea  in) 
bar."  Long  v.  Jackson,  2  Wils.  (Eng.) 
8. 

Replication  may  show  how  plaintiff 
became  holder  of  note  as  he  alleges 
himself  to  be  in  the  declaration.  Hooper 
V.  Marshall,  L.  B.  5  C.  P.  4. 

In  debt  on  bail  bond  after  plea  of 
appearance  reply  may  show  that  the 
appearance  was  not  properly  effected. 
This  explains  and  fortifies  the  breach 
alleged  in  complaint.  Hallett  v.  Sli- 
dell,  11  Johns.   (N.  Y.)   56. 

50.  The  second  pleading  may  "add 
a  fact  but  must  not  contradict  the 
first."  Hence  there  is  no  departure 
in  pointing  out  a  mistake  in  the  docu- 
ment relied  on  as  set  out  in  the  former 
pleading.  Breslauer  V.  Barwick,  36 
L.  T.  52,  24  W.  B.  901. 

Beply  to  defendant's  counterclaim 
wherein  he  sought  to  set  off  debts  of 
the  firm,  the  action  being  on  notes  giv- 
en for  purchase  price  of  plaintiff's  in- 
terest in  the  firm  is  not  bad  for  de- 
parture, where  it  sets  up  that  defend- 
ant agreed  to  pay  all  the  debts  but 
by  mistake  placed  a  wrong  date  to 
such  agreement.  Shirts  v.  Irons,  47  Ind. 
445. 

"If  the  new  matter  in  the  reply  only 
consists  of  another  assignment  of  the 
same  cause,  intended  to  re-assert  the 
averments  of  the  plaintiff's  original 
pleading  by  correcting  the  adverse 
party's  misapprehension  in  relation 
thereto,  such  allegations  of  new  mat- 
ter in  the  reply  do  not  establish  a 
departure."  Pioneer  Hdw.  Co.  v.  Far- 
rin,   55   Ore.  590,  107  Pac.  456. 

51.  Fla. — Eagle  Fire  Co.  v.  Lewal- 
len,  56  Fla.  246,  47  So.  947.  la.— El- 
lis v.  Soper,  111  Iowa  631,  82  N.  W. 
1041.  Kan. — Baker  v.  Long,  17  Kan. 
342.  Mass.  — Comstock  v.  Livingston, 
97  N.  E.  106;  Sibley  v.  Brown,  4  Pick. 
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matter  which  might  be  properly  set  up  as  an  amendment,82  or  by 
supplemental  pleading.53  That  is  to  say,  while  plaintiff  may  confess 
and  avoid,  he  cannot  confess  and  set  up  a  new  cause  of  action  in  aid 
of  his  petition/'4 


137.  Ohio. — Defiance  Water  Co.  v.  De- 
fiance, 68  Ohio  St.  520,  67  N.  E.  1052. 
Wash.— Clark  v.  Sherman,  5  Wash.  681, 
32  Pac.  771. 

Fresh  matter  cannot  be  introduced 
into  a  reply.  London  &  St.  K.  Docks 
Co.  v.  Metropolitan  E.  Co.,  35  L.  T. 
733. 

"Thus  in  a  law  case,  if  the  answer 
pleads  an  affirmative  defense  or  seeks 
to  enforce  a  cause  of  action  asserted 
by  the  defendant  against  the  plaintiff 
as  in  a  counterclaim,  the  function  of 
the  reply  is  to  controvert  such  affirma- 
tive defense  or  counterclaim,  and  in 
an  equity  ease  the  only  office  it  may 
perform  is  to  oppose  an  affirmative  de- 
fense or  cross  bill.  In  neither  class 
of  cases  will  the  reply  be  suffered  to 
usurp  the  functions  of  the  petition." 
Piatt  v.  Parker  Washington  Co.  (Mo. 
App.),  144  S.   W.  143. 

"A  plaintiff  is  not  permitted  to  plead 
in  his  reply  matters  which  are  mate- 
rial only  to  the  cause  of  action  alleged 
in  his  petition.  .  .  .  Much  less 
will  he  be  permitted  to  recover  on  a  dis- 
tinct cause  of  action  which  is  pleaded 
only  in  his  reply."  Marder,  Luse  & 
Co.  v.  Wright,  70  Iowa  42. 

When  the  replication  neither  tra- 
verses nor  confesses  the  plea  but  sets 
up  matter  not  put  in  issue  by  the  pre- 
vious pleadings  it  is  a  departure.  Bell 
V.  Clapp,  10  Johns.  (N.  Y.)   263. 

"If  the  reply  allege  matter  which 
constitutes  an  original  cause  of  action 
the  averment  of  the  latter  pleading 
will  be  treated  as  a  departure."  Mayes 
V.  Stephens,  38  Ore.  512,  63  Pac.  760, 
64  Pac.  319,  citing  Fish  v.  Basche,  31 
Ore.  178,  49  Pac.  981;  Wyatt  v.  Hen- 
derson, 31  Ore.  48,  48  Pac.  790;  Lil- 
lienthal  v.  Hotaling  Co.,  15  Ore.  371,  15 
Pac.  630. 

A  replication  is  bad  for  departure 
if  it  amounts  to  anything  more  than 
an  attempt  to  construe  for  the  court 
the  contracts  stated  in  the  counts. 
Hite   v.   Wells,   17   111.   88. 

Plaintiff  cannot  obtain  a  judgment 
by  default  upon  a  cause  of  action  set 
up  for  the  first  time  in  his  reply. 
Spiess'  Admx.  v.  Bartley,  130  Ky.  277, 
113   S.  W.  127. 
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Where  a  copy  of  the  note  is  en- 
dorsed upon  the  declaration  and  served 
therewith  it  becomes  part  of  the 
declaration  and  plaintiff  is  confined  to 
the  cause  of  action  therein  set  out. 
Markoe  v.  Seaver,  2  Wis.  148. 

"New  Assignment." — Practice  as  to, 
see  Soudant  V.  Wadhams,  46  Conn.  218j 
224;  Earp  v.  Henderson,  3  Ch.  Div. 
254,  45  L.  J.  Ch.  738,  34  L.  T.  N.  S. 
844. 

52.  Hunt  V.  Johnston,  105  Iowa  311, 
75  N.  W.  103;  Savage  v.  Aiken,  21  Neb. 
605,  33  N.  W.  241. 

Plaintiff  can  only  recover  on  the 
cause  of  action  stated  in  his  petition. 
It  is  not  the  province  of  the  reply  to 
introduce  new  causes  of  action.  This 
cau  only  be  done  by  amendment  of  the 
petition.  Durbin  v.  Fisk,  16  Ohio  St. 
533. 

53.  Savage  v.  Aiken,  21  Neb.  605, 
33   N.  W.   241. 

54.  Miss. — Shoults  r.  Kemp,  57  Miss. 
218.  Mo.— Moss  v.  Fitch,  212  Mo.  484, 
111  S.  W.  475;  Hill  V.  Rich  Hill  Coal 
Min.  Co.,  119  Mo.  9,  24  S.  W.  223; 
Simpson  v.  Bentley,  142  Mo.  App.  490, 
126  S.  W.  999.  Mont.— Thornton  v. 
Kaufmann,  35  Mont.  181,  88  Pac.  796. 
N.  Y.— Griswold  v.  National  Ins.  Co., 
3  Cow.  96.  S.  D. — Grigsby  V.  Larson, 
24  S.  D.  628,  124  N.  W.  856. 

"Section  514,  Code  Civ.  Proc.  spe- 
cifies what  a  reply  must  contain.  It 
may  include  a  general  or  specific  denial 
of  each  material  allegation  of  the 
counterclaim,  controverted  by  the  plain- 
tiff, and  it  may  set  out  new  matter, 
not  inconsistent  with  the  complaint 
'constituting  a  defense  to  the  counter- 
claim.' This  does  not  authorize  the 
plaintiff  to  introduce  a  new  cause  of 
action  against  the  defendant  by  way 
of  reply  to  a  counterclaim.  Young  v. 
Dresser,  137  App.  Div.  313,  122  N.  Y. 
Supp.  29.  What  a  plaintiff  may  do 
is  to  set  up  new  matter,  not  embraced 
in  the  complaint,  which  if  established 
will  destroy  the  efficacy  of  the  affirma- 
tive defense  contained  in  the  answer." 
Anderson  v.  Smitley,  141  App.  Div. 
421,  126  N.  Y.  Supp.  25.  See  also  Wm. 
H.  Frank  Brew.  Co.  v.  Hammersen,  22 
App.  Div.  475,  48  N.  Y.   Supp.  30. 
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2.     Meeting  New  Matter  Alleged  as  a  Defense.  —  Where  the  an- 
swer sets  up  new  matter,  this  may  be  met  by  a  denial/'5  which  may  be 


This  rule  "is  supported  by  an  un- 
broken line  of  decisions  of  this  court 
beginning  with  Hastings  School  Dis- 
trict v.  Caldwell,  16  Neb.  62,  19  N.  W. 
634  and  ending  with  Plummer,  Perry 
&  Co.  v.  Eohman,  et  al.,  61  Neb.  62, 
84  N.  W.  600."  Kearney  County  Bank 
v.  Zimmerman,  5  Neb.  (Unof.)  556,  99 
N.  W.  524.  See  also  Kliment  v.  Tor- 
pin  Grain  Co.,  5  Neb.  (Unof.)  159,  97 
N.  W.  587;  Sexten  v.  Shiver,  4  Neb. 
(Unof.)    633,  95   N.  W.  594. 

Under  the  code  the  reply  may  con- 
tain any  matter  of  avoidance  which 
might  formerly  have  been  set  forth  by 
replication,  provided  it  is  not  incon- 
sistent with  the  petition.  Barbaroux 
v.  Barker,  4  Mete.  (Ky.)  47. 

"A  party  cannot  be  allowed  to  build 
up  and  make  out  his  cause  of  action 
or  defense  upon  allegations  found  in 
his  adversary's  pleadings  and  at  the 
same  time  put  them  in  issue  by  de- 
nials." Mosness  V.  German- American 
Ins.   Co.,  50   Minn.  341,   52   N.   W.  932. 

"The  petition  cannot  be  amended  by 
virtue  of  allegations  contradictory 
thereof  contained  in  the  reply."  En- 
nis  v.  Case  Mfg.  Co.,  30.  Fed.  487. 

The  complaint  and  not  the  reply 
must  allege  that  the  acts  of  defendant 
were  done  in  "wanton^  violation  of 
the  law,"  where  one  seeks  exemplary 
damages.  Jones  v.  Marshall,  56  Iowa 
739,  10  N.  W.  264. 

In  trespass  after  defendants  have 
justified  their  entry  as  being  under  an 
execution  plaintiff  cannot  reply  that 
the  writ  was  executed  in  an  unreason- 
able manner  (by  bringing  in  a  great 
concourse  of  people — staying  an  un- 
necessarily long  time,  etc.).  Byrne  v. 
Ducket,  L.  E.  10  Ir.  24. 

When  the  complaint  asks  for  injunc- 
tion because  a  certain  fish  trap  en- 
croached upon  plaintiff's  right,  to  an 
answer  admitting  the  encroachment  but 
alleging  that  it  has  been  removed, 
plaintiff  cannot  reply  that  the  new  po- 
sition constituted  a  public  nuisance 
epeciallv  injurious  to  plaintiff.  Gile  v. 
Baseel,*38  Wash.  212,  80  Pac.  437.  See 
also  Palmer  v.  Stone,  2  Wils.  (Eng.) 
96  as  to  departure  by  plea  of  public 
nuisance   after  plea   of   private   wrong. 

Suit  on  bond  given  on  administrator's 
application  to  sell  real  estate.  Answer 
fully  performed.     Beply  is  a  departure 


which  seeks  to  hold  bondsman  for 
sums  due  from  the  administrator  on  a 
general  accounting.  Burtch  v.  State,  17 
Ind.    506. 

Where  complaint  seeks  a  cancellation 
of  bonds  on  ground  that  same  have 
not  been  deposited  and  sold  as  agreed, 
and  answer  that  the  deposit  was  as 
security,  a  reply  is  a  departure  which 
sets  out  that  the  property  covered  by 
the  bonds  had  been  purchased  on  a 
guaranty  by  defendant's  president  that 
such  bonds  would  be  canceled.  Union 
St.  E.  Co.  V.  First  Nat.  Bank,  42  Ore. 
606,  72  Pac.  586,  73  Pac.  341. 

Where  declaration  on  a  policy  of 
insurance  avers  a  direct  liability  and 
the  "replication  brings  forward  a  new 
and  distinct  cause  of  action  founded 
on  several  assignments  of  claims  for 
contribution  alleged  to  be  due  to  other 
insurance  companies,"  there  is  a  de- 
parture. Hanover  Fire  Ins.  Co.  v. 
Brown,  77  Md.  64,  25  Atl.  989,  27 
Atl.  314. 

In  Maryland  the  practice  is  to  plead 
the  bond  generally  and  assign  the 
breach  in  the  replication.  "This 
mode  may  now  be  regarded  as  the,  set- 
tled law  of  the  state."  Scott  v.  State 
to  use  of  Ducker,  2  Md.  284,  citing 
Sasscer  v.  Walker's  Exr.,  5  Gill  &  J. 
(Md.)   102,  25  Am.  Dec.  272. 

55.  On  dower  being  pleaded  facts 
may  be  replied  showing  the  interest  is 
unfounded.  Miner  v.  Morgan,  83  Neb. 
400,  119  N.  W.  281. 

Complaint  alleged  dismissal  without 
cause.  Answer  that  there  was  cause 
setting  it  out.  A  reply  showing  al- 
legations do  not  constitute  a  defense 
is  not  bad  for  departure.  The  Aetna 
Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347, 
citing  Kimberlin  V.  Carter,  49  Ind.  111. 

In  an  action  on  a  promissory  note 
it  is'  no  departure  to  deny  an  allegation 
in  the  answer  that  further  time  was 
given.     Cooper  v.  Blood,  2  Wis.  62. 

In  slander  for  charging  that  plain- 
tiff "swore  a  lie,"  the  reply  may 
show  that  defendant's  plea  in  justifica- 
tion is  not  founded  on  fact.  Haley  v. 
McPherson,    3    Humph.    (Tenn.)    104. 

Where  defendant  justified  trespass 
in  that  it  was  committed  to  prevent 
spread  of  a  fire,  plaintiff  may  reply 
that  it  was  not  necessary.  Beach  v. 
Trudgain,  2  Gratt.  (Va.)  219. 
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coupled  with  affirmative  allegations  setting  out  the  real  circumstances,66 
but  must  not  be  so  drawn  as  to  deny  averments  of  the  complaint 
material  to  plaintiff's  case.57 

A  counterclaim  may  be  met,58  and  matter  set  up  excusing  acts  which 
apparently  constitute  a  defense,58  or  matter  which  avoids  the  apparent 
defense,60  or  is  in  bar  thereof.61 

Contract.  —  "Where  defendant  sets  up  a  contract  plaintiff  may  show 
what  the  contract  really  was,62  or  may  deny  liability  thereon,63  or 


56.  Sweetser  v.  Odd  Fellows  Mut. 
Aid  Assn.,  117  Ind.  97,  19  N.  E.  722; 
Mortland  v.  Holton,  44  Mo.  58;  Herf 
&  Frerichs  Chem.  Co.  V.  Lackawanna 
Line,   70   Mo.   App.  274. 

"Where  the  reply  consists  of  new 
matter  to  meet  defensive  allegations 
of  the  answer,  it  cannot  be  construed 
as  a  departure  from  the  complaint  un- 
less the  facts  stated  in  the  complaint 
are  contradicted  and  a  new  basis  for 
relief  is  substituted  for  the  complaint." 
Johnson  V.  Fehsenfeldt,  113  Minn.  118, 

129  N.  W.  146. 

Where  the  answer  alleges  absence 
of  negligence  there  may  be  a  denial 
and  an  affirmative  allegation  thereof. 
Minneapolis,  St.  P.  &  S.  M.  R.  Co.  v. 
Home  Ins.  Co.,  64  Minn.  61,  66  N.  W. 
132. 

57.  The  answer  admitted  defend- 
ant's incorporation,  that  it  was  doing 
business  as  alleged  in  complaint,  and 
plaintiff's  employment  by  it.  Hill 
Brick  &  Tile  Co.  v.  Gibson,  43  Colo. 
104,  95  Pac.   293. 

58.  Coombs  &  Bro.  Com.  Co.  v.  Block, 

130  Mo.  668,  32  S.  W.  1139;  Simpson 
v.  Bantley,  142  Mo.  App.  490,  126  S.  W. 
999. 

Plaintiff  may  reply  that  the  "items 
pleaded  as  a  counterclaim  were  fully 
paid  and  discharged  before  the  com- 
mencement of  the  action."  Van  Bib- 
ber v.  Fields,  25  Ore.  527,  36  Pac. 
526. 

But  see  as  to  setting  up  counterclaim 
or  set-off  against  defendant's  counter- 
claim or  set-off,  infra,  IT,  K. 

59.  Action  for  breach  of  contract  to 
sell  lumber.  Answer  that  plaintiff  had 
manufactured  it  in  an  unsalable  condi- 
tion. Reply  is  not  bad  for  departure 
that  admits  much  of  the  lumber  was 
unsalable  but  lays  its  condition  to  the 
poor  timber  furnished  by  defendant 
and  from  which  it  was  manufactured. 
Rhodes  v.  Land  &  Lumb.  Co.,  105  Mo. 
App.  279,  79  S.  W.   1145. 

After  answer  that  insured  had  been 


suspended  for  non-payment  of  dues 
prior  to  his  death,  reply  may  show 
matter  in  excuse  which  under  the  rules 
of  the  defendant  order  entitled  him  to 
be  kept  in  good  standing.  Smith  v. 
Sovereign  Camp  of  Woodmen,  179  Mo. 
19,  77  S.  W.  862. 

60.  Declaration  for  wrongful  arrest 
and  imprisonment.  Answer  arrest  un- 
der process.  Reply  is  no  departure 
which  states  facts  showing  that  not- 
withstanding order  of  legal  process  the 
arrest  was  unlawful.  Breck  v.  Blanch- 
ard,  22  N.  H.  303. 

So  in  mandamus  to  place  relator  on 
the  police  pay  roll  where  the  petition 
alleges  relator  was  a  police  officer  sub- 
sequent to  a  certain  date  and  the  an- 
swer alleges  his  discharge  on  that  date, 
the  replication  may  admit  the  removal 
but  show  it  was  wrongful.  City  of 
Chicago  v.  People,  210  111.  84,  71  N.  E. 
816. 

61.  Former  adjudication  as  a  bar  to 
new  matter  set  up  in  the  answer  may 
be  replied  as  it  is  not  inconsistent  with 
the  petition.  Fanning  v.  Insurance 
Co.,   37   Ohio   St.  344. 

62.  After  answer  justifying  a  tres- 
pass as  being  an  entry  under  certain 
contracts,  plaintiff  may  set  up  the  con- 
tracts in  full.  Roots  V.  Boring  Junc- 
tion Lumb.  Co.,  50  Ore.  298,  92  Pac. 
811,  94  Pac.  182. 

Reply  in  addition  to  denying  a  con- 
tract set  up  in  the  answer  may  set  out 
more  fully  what  plaintiff  claims  the 
contract  really  was  by  way  of  a  de- 
nial of  defendant's  right  to  terminate 
the  same  at  his  pleasure.  McCorkle  v. 
Mallory,    30    Wash.    632,    71    Pac.    186. 

Where  defendants  set  up  an  agree- 
ment with  plaintiff  that  certain  acts 
might  be  done,  the  reply  may  allege 
that  if  such  construction  of  the  agree- 
ment is  warranted  it  is  not  the  true 
agreement  and  may  ask  for  a  reforma- 
tion. McLaughlin  v.  Lake  Erie  R.  Co., 
2  Ont.  L.   R.   151. 

63.  In   an    action   to    recover    baek 
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show  that  the  contract  was  not  fully  carried  out  by  defendant.64 
In  equity  where  a  new  issue  is  raised  plaintiff  may  rebut  same.65 
3.     Setting  Up  a  New  Defense.  —  It  is  a  departure  where  defendant 

in  his  subsequent  pleading  sets  up  a  different  defense  from  that  first 

relied  on.06 

II.  APPLICATION  OF  THE  PRINCIPLES  TO  PARTICULAR 
INSTANCES.67  —  A.  Pleading  Matter  of  Excuse  After  Plea  of 
Performance.  —  It  has  been  broadly  said  that  after  a  plea  of  per- 


money  involuntarily  paid  where  defend- 
ant (a  bank)  sets  up  facts  showing 
its  right  to  retain  the  money  in  pay- 
ment of  a  bill  of  exchange,  the  plain- 
tiff may  reply  that  he  is  not  liable 
thereon.  "This  is  clearly  matter  in 
avoidance  of  the  new  matter  set  up  in 
defense."  Knox  County  Bank  V. 
Lloyd's  Admr.,  18  Ohio  St.  353. 

64.  Patterson  v.  First  Nat.  Bank, 
73  Neb.  384,  102  N.  W.  765,  was  an 
action  for  money  deposited.  Answer 
payment  by  check.  Plaintiff  may  reply 
that  check  was  given  in  exchange  for 
a  deposit  certificate,  and  circumstances 
showing  that  money  remained  on  de- 
posit with  the  bank. 

In  an  action  for  specific  performance 
where  rescission  is  pleaded  plaintiff 
may  reply  that  rescission  was  condi- 
tioned on  payment  of  a  sum  of  money 
by  defendant  which  has  not  been  made, 
and  demand  judgment  for  the  amount. 
Houston  v.  Sledge,  98  N.  C.  414,  4  S.  E. 
197,  101  N.  C.  640,  8  S.  E.  145.  "It 
is  but  the  upholding  of  the  controversy, 
its    identity   remaining." 

65.  Clarke  v.  Bancroft,  Beaver  & 
Co.,  13  Iowa  320. 

Where  defendant  sets  up  an  equitable 
defense  plaintiff  may  reply  any  equit- 
able matter  in  rebuttal.  Hardin  V.  Ray, 
94  N.  C.  456.  See  also  the  title 
"Equity  Jurisdiction  and  Procedure." 

66.  A  plea  that  a  certain  devise 
"has  not  been  waived"  is  bad  for  de- 
parture after  a  plea  that  plaintiff  had 
been  requested  to  elect  as  to  whether 
he  would  take  but  had  refused  to  do 
so.  Hapgood  v.  Houghton,  8  Pick. 
(Mass.)  451. 

Matter  of  the  plea  is  not  fortified 
or  supported  by  matter  of  the  re- 
joinder where  they  allege  accountings 
as  of  different  times.  Tarleton  v. 
Wells,  2  N.  H.  306. 

Where  rejoinder  justified  under  a 
different  process  from  that  set  up  as 
a   justification   in   the   plea   there   is    a 


clear    departure.      McAden    v.    Gibson, 

5  Ala.  341. 

Rejoinder  of  infancy  after  a  plea 
of  discharge  in  bankruptcy  is  bad  for 
departure.  Roberts  v.  Kelly,  2  Hall 
(N.  Y.)  307. 

After  plea  of  "no  consideration"  a 
rejoinder  of  partial  failure  of  con- 
sideration is  a  departure.  Kilgore  V. 
Powers,  5  Blackf.   (Ind.)   22. 

It  is  a  departure  to  first  plead  that 
an  animal  was  taken  damage  feasant, 
and  then  that  it  was  impounded  be- 
cause a  public  nuisance.  Palmer  v. 
Stone,  2  Wils.   (Eng.)   96. 

After  a  plea  of  representation  a  re- 
joinder of  warranty  is  bad  for  de- 
parture.    Elliott  v.  Von  Glehn,  13   Ad. 

6  El.  632,  66  E.  C.  L.  632. 

Allen  v.  New  Brunswick  Bank,  17  N. 
Bruns.  446,  was  detinue  for  a  note. 
Answer  that  same  had  been  paid  and 
delivered  to  maker.  Reply  that  de- 
fendant's authority  to  collect  had  been 
revoked  before  such  payment.  A  re- 
joinder is  bad  for  departure  that  jus- 
tifies refusal  to  deliver  the  note  on 
ground  that  plaintiff  was  indebted  to 
defendant. 

In  an  action  on  a  bond  to  plead  in 
bar  that  defendant  has  saved  plaintiff 
harmless,  and  on  the  damage  being  set 
forth  to  rejoin  confessing  that  plain- 
tiff has  not  been  saved  harmless  but 
that  no  notice  of  the  damage  was  given 
is  a  clear  departure.  Cutler  v.  South- 
ern, 1  Wm.  Saund.  116,  85  Eng.  Reprint 
125. 

After  plea  of  non  damnificatus  gen- 
erally, where  plaintiff  replies  showing 
how  damnified,  it  is  a  departure  for 
defendant  to  rejoin  that  plaintiff  was 
damnified  of  his  own  wrong.  Richards 
v.  Hodges,  2  Wm.  Saund.  83,  85  Eng. 
Reprint  751.  See  also  Hays  v.  Bryant, 
1  H.  Bl.  253. 

67.  "What  constitutes  a  departure 
in  pleading  seems  to  be  clearly  defined 
in  the  books,  although  there  have  been 
eases  presenting  much  difficulty  in  ap- 
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t'ormance  one  cannot  set  up  an  excuse  for  non-performance.68  But 
matter  which  has  the  effect  of  annulling  the  matter  set  up  by  the 
adverse  party  may  be  pleaded  in  bar  or  excuse  in  the  subsequent  plead- 
ing,69 but  with  the  possible  exception  that  one  cannot  reply  matter  in 
excuse  for  failure  to  perform  a  condition  precedent.70 


plying  the  rule  to  the  facts  set  forth 
in  the  pleadings."  Burr  r.  Baldwin,  2 
Wend.   (N.  Y.)   580. 

68.  "Thus  in  the  same  case  saying 
yes  and  no  to  the  same  point  of  con- 
troversy." Warren  v.  Powers,  5  Conn. 
373.  But  see  quaere  Edwards  v.  White, 
12  Conn.  28. 

Pleading  no  escape  in  suit  on  bail 
bond  and  admitting  an  escape  but 
pleading  return  with  plaintiff's  consent 
is  a  departure.  Matter  of  excuse 
should  be  pleaded  in  first  instance. 
Gambler  v.  Larkin,  Comyns  (Eng.) 
553. 

Complaint  alleged  a  complete  per- 
formance of  the  contract  according  to 
its  terms.  Eeply  admits  failure  to  per- 
form as  to  time,  relying  on  new  mat- 
ter therein  alleged  as  excuse  for  such 
failure.  This  is  a  "clear  case  of  de- 
parture." Trainor  v.  Wouman,  34 
Minn.   237,  25  N.   W.  401. 

A  rejoinder  in  a  suit  on  a  replevin 
bond  is  bad  as  being  a  departure  from 
the  matter  pleaded  in  bar,  where  after 
alleging  performance  generally  defend- 
ant sets  up  seizure  of  the  property 
under  legal  process  after  review  of 
the  replevin  action.  Larned  v.  Bruce, 
6  Mass.  57. 

In  an  action  on  an  insurance  policy 
after  pleading  full  performance  of  con- 
ditions precedent,  it  is  a  departure  to 
set  up  matter  in  excuse  for  non-per- 
formance. Coulthard  v.  Royal  Ins.  Co., 
39  U.  C.  Q.  B.  409. 

69.  Rejoinder  that  an  arbitration 
bond  was  revoked  before  award  made 
is  not  a  departure  from  a  plea  of  no 
award,  because  the  revocation  would 
annul  the  whole  proceeding,  and  an  at- 
tempted award  thereafter  made  would 
be  of  no  force  and  effect — it  would  be 
equivalent  to  no  award.  Allen  v.  Wat- 
son, 16  Johns.  (N.  Y.)  205,  distinguish- 
ing Barlow  v.  Todd,  3  Johns.  (N.  Y.) 
367,  in  that  the  facts  shown  in  the 
rejoinder  did  not  amount  to  an  abso- 
lute annulment  of  the  arbitrators' 
powers.  See  also  Joy  v.  Simpson,  2 
N.  H.  179;  Munroe  v.  Alaire,  2  Caines 
(N.  Y.)   320. 

But    after    pleading    no     award     one 
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i  cannot  set  up  an  award  and  failure  of 
plaintiff  to  perform  his  part  thereof. 
Rust  v.  Wilson,  1  Kirby  (Conn.)  364. 

After  pleading  "no  memorial"  one 
may  rejoin  matter  showing  that  a 
memorial  set  up  is  in  fact  a  void  memo- 
rial. Hickes  v.  Cracknell,  3  Mees.  & 
W.  72.  But  see  Praed  v.  The  Dutchess 
of  Cumberland,  4  T.  R.  585,  10  Eng. 
Reprint  1189,  affirmed,  2  H.  Bl.  280. 

In  a  suit  on  a  bail-bond  after  plead- 
ing that  no  body  execution  was  issued, 
defendant  may  plead  that  the  one 
shown  in  the  reply  was  not  properly 
issued.  Dudlow  v.  Watchorn,  16  East 
39,  104  Eng.  Reprint  1003. 

In  a  suit  on  an  injunction  bond  after 
alleging  generally  performance  of  con- 
ditions defendant  may  show  that  the 
dissolution  of  the  injunction  assigned 
as  a  breach  was  set  aside.  City  of 
Racine  v.  Barnes,  6  Wis.  472. 

If  a  release  is  void  one  may  set  it 
up  in  his  reply  to  an  answer  pleading 
the  release  in  bar,  but  if  it  is  only 
voidable  he  cannot.  Perry  v.  M.  O'Neil 
&  Co.,  78  Ohio  St.  200,  85  N.  E.  41. 

70.  Perry  v.  Smith,  1  C.  &  M.  (Eng.) 
554,  41  E.  C.  L.  300. 

Plaintiff  founds  his  title  to  recover 
on  actual  performance  of  his  own  cove- 
nant as  a  condition  precedent,  and  in 
the  replication  he  founds  it  on  matter 
to  excuse  performance,  so  that  "a 
finer  example  of  departure  in  pleading 
could  not  be  given."  Burk  v.  Huber, 
2  Watts  (Pa.)  306. 

After  plea  of  performance  a  re- 
joinder of  no  demand  is  a  departure. 
Chapman  v.  Chapman,  Cro.  Car.  76,  79 
Eng.  Reprint  667. 

In  an  action  on  a  fire  insurance  policy 
plaintiff  pleaded  full  performance,  but 
in  his  reply  sought  to  set  up  matter 
excusing  failure  to  have  an  appraise- 
ment. Such  being  a  condition  prece- 
dent the  reply  is  a  departure  unless 
the  award  is  shown  to  be  void  and  not 
merely  voidable.  Royal  Ins.  Co.  v. 
Ries,    80   Ohio    St.    272,    88    N.    E.    638. 

Where  a  plea  sets  up  a  condition  of 
the  contract  sued  on  limiting  only  the 
amount  of  the  liability,  plaintiff  may 
reply  thereto  a  further  qualification  of 
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B.  Alleging  Fraud  or  Misrepresentation  in  Subsequent  Plead- 
ing. —  Fraud  or  misrepresentations  which  go  to  the  validity  of  a  set- 
tlement alleged  in  the  answer  may  be  replied,71  or  where  defendant 
alleges  a  contract  differing  in  terms  from  the  one  sued  on,  plaintiff  may 
reply  that  such  contract  is  fraudulent,72  or  where  matter  in  excuse 
of  an  apparent  breach  is  set  up  the  reply  may  show  a  fraud  affecting 
same.73 

Changing  the   nature   of   the   action,74   or   bringing    in    additional 


the  condition,  but  if  the  condition  is 
a  bar  to  recovery  it  cannot  be  replied 
to  without  a  departure.  Shaw  v.  Cana- 
dian Pac.  R.  Co.,  5  Manitoba  334. 

71.  Replying  that  the  settlement  al- 
leged in  the  answer  was  brought  about 
by  defendant 's  fraud  is  not  a  depar- 
ture. Colorado  Fuel  &  Iron  Co.  V. 
Chappell,  12  Colo.  App.  385,  55  Pac. 
606. 

Replying  that  plaintiff  was  induced 
by  defendant 's  fraud  to  enter  into  a 
contract  which  defendant  alleged  con- 
stituted a  payment  is  not  a  departure. 
Jamieson  House  Furnishing  Co.  v. 
Brainard,  16  Colo.  App.  509,  66  Pac 
675. 

In  assumpsit  for  goods  sold  and  de- 
livered on  a  quantum  valebat  where  a 
specific  contract  with  terms  of  credit 
not  yet  expired  is  pleaded,  plaintiff 
may  reply  fraud  rendering  such  con- 
tract a  nullity.  Crown  Cvcle  Co.  v. 
Brown,  39  Ore.  285,  64  Pac*  451. 

Plaintiff  may  reply  fraud  in  obtain- 
ing accountings  pleaded  in  bar.  Ham- 
mer v.  Downing.  39  Ore.  504.  67  Pac. 
30,  64  Pac.  651,"  65  Pac.  17,  990. 

Rescission  of  sale  for  fraudulent  rep- 
resentation may  be  set  up  in  reply  after 
answer  setting  up  payment  by  contract 
of  sale.  Johnson  v.  Hillstrom,  37  Minn. 
122,  33  N.  W.  547. 

In  an  action  on  a  bond  for  sale  of 
real  estate  under  order  of  the  probate 
court  where  defendant  pleads  perform- 
ance, plaintiff  may  reply  fraudulent 
management  of  the  sale.  Paine  V.  Fox, 
16  Mass.  128. 

72.  Action  for  recovery  of  wheat  de- 
posited. The  answer  alleged  a  sale  and 
the  reply  admitted  same  but  sought 
to  avoid  it  for  misrepresentation  and 
fraud.  Hunter  Milling  Co.  r  Allen, 
74   Kan.    679,    88    Pac.    252. 

So  in  detinue  one  may  reply  that  the 
contract  through  which  defendant 
claims  a  right  of  possession  was  fraud- 
ulently cMained.     Wiard  v.  Semken,  2 


App.    Cas.     (D.    C.)     424,     reversing     8 
Mackey  (D.  C.)  475. 

In  an  action  for  breach  of  contract 
of  carriage  where  defendant  produces 
a  written  contract  differing  from  the 
oral  contract  sued  on,  plaintiff  may  re- 
ply fraud  in  obtaining  the  execution 
of  such  written  contract.  Rosbv  v.  St. 
Paul.  M.  &  M.  R.  Co.,  37  Minn.  171, 
33  N.  W.  698. 

73.  In  an  action  for  breach  of  a 
bond  to  purchase  property  at  a  public 
sale  if  to  be  had  for  a  certain  price, 
where  defendant  pleads  that  it  could 
not  be  had  for  that  price,  plaintiff 
may  reply  fraud  and  collusion  between 
defendant  and  the  purchaser.  Bame  v. 
Drew,  4  Denio   (N.  Y.)   287. 

74.  In  suit  for  money  paid  out  at 
defendant's  request  one  cannot  reply 
to  a  counterclaim  damages  arising  out 
of  false  representations  inducing  the 
payment  of  the  money  sued  on.  Wm. 
H.  Frank  Brew.  Co.  V.  Hammersen,  22 
App.   Div.   475,   48   N.   Y.   Supp.   30. 

After  declaring  in  assumpsit  cannot 
set  up  fraud  of  defendant's  testator. 
Allen  v.  James  Mayson's  Exrs.,  3 
Brev.  (S.  C.)  207. 

Where  the  declaration  is  for  money 
payable  for  goods  supplied  defendant 
and  he  pleads  infancy,  a  replication  is 
a  departure  as  changing  the  nature  of 
the  action  from  contract  to  tort  which 
sets  up  false  and  fraudulent  representa- 
tions on  defendant's  part  as  to  his  age. 
Bartlett  V.  Wells,  1  B.  &  S.  836,  !8  Jur. 
N.  S.  762,  31  L.  J.  Q.  B.  57,  5  L.  T. 
N.  S.  607,  10  W.  R.  229,  101  E.  C.  L. 
836,  121  Eng.  Reprint  924.  See  also 
De  Roo  v.  Foster,  12  C.  B.  N.  S.  272, 
104  E.  C.  L.   272. 

In  ejectment  defendant  set  up  a  deed 
from  plaintiff's  ancestor's  assignee  in 
bankruptcy.  A  reply  attacking  such 
deed  for  fraud  and  collusion  is  a  de- 
parture as  it  makes  an  entirely  differ- 
ent case.  Herbst  v.  Bates,  9  Ohio  Dec. 
(Reprint)   565. 
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matters  by  way  of  reply  is  not  permissible.75 

C.  Alleging  Waiver  in  Subsequent  Pleading.  —  "While  replying 
a  waiver  has  been  held  to  be  no  departure,76  there  are  cases  to  the 
contrary,77  and  the  true  rule  seems  to  be  that  one  may  reply  a  waiver 
of  conditions  subsequent  but  not  of  conditions  precedent.78 

D.  Alleging  Estoppel  in  Subsequent  Pleading.  —  The  reply 
may  allege  an  estoppel  of  defendant  to  set  up  the  defense  relied  on,79 


The  complaint  alleged  that  property 
was  conveyed  to  defendant  in  trust  for 
benefit  of  grantors  and  his  heirs  of 
whom  plaintiff  was  one.  Defendant 
answered  that  the  deed  was  absolute 
and  in  consideration  of  love  and  effec- 
tion.  Eeplieation  is  a  departure  which 
sets  up  that  the  deed  was  fraudulent 
and  obtained  by  undue  influence. 
Woodward  v.  Woodward,  33  Colo.  457, 
81  Pac.  322. 

In  a  suit  for  conversion  alleging 
lawful  possession  it  is  inconsistent  to 
reply,  after  answer  of  discharge  in 
bankruptcy,  fraud,  false  pretense,  de- 
ceit and  false  representation,  in  obtain- 
ing possession  of  the  property  sued 
for.  Young  v.  Dresser,  137  App.  Div. 
313,   122   N.   Y.   Supp.   29. 

Where  one  might  have  brought  an 
action  to  recover  damages  for  deceit, 
if  he  waives  the  fraud  and  sues  on  a 
contract  ns  valid  and  existing  he 
cannot  set  up  the  fraud  in  his  reply. 
Strauch  V.  Flynn,  108  Minn.  313,  122 
N.  W.  320. 

After  complaint  on  contract  of  car- 
riage one  cannot  set  up  misrepresenta- 
tions of  the  carrier's  servants  by 
which  plaintiff  was  damaged.  McNeill 
v.  Atlantic  Coast  Line  E.  Co.,  161  Ala. 
319,  49  So.  797. 

In  an  action  seeking  the  reformation 
of  an  instrument,  fraud  in  the  execu- 
tion thereof  cannot  be  set  up  in  the 
reply.  Boardman  v.  Handley,  4  Terr. 
L.  Eep.   (Canada)  266. 

75.  Suit  for  deceit,  fraud,  and  false 
representation  whereby  plaintiff  was  in- 
duced to  assent  to  a  decree  settling  her 
husband's  estate.  Answer,  certain 
deeds  and  releases  made  prior  to  the 
time  of  the  alleged  wrongful  acts.  Ee- 
ply  is  inconsistent  which  attacks  these 
prior  papers  as  having  been  executed 
through  misrepresentations.  Anderson 
v.  Smitley,  141  App.  Div.  421,  126  N.  Y. 
Supp.  25. 

76.  Eeplying  a  waiver  of  full  com- 
pliance with  a  contract  is  no  departure. 
It  simply  avoids  the  matter  alleged  in 
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the  answer.  Cedar  Eapids  Water  Co. 
v.  City  of  Cedar  Eapids,  117  Iowa  250, 
90  N.  W.  746;  Jacobs  v.  St.  Paul  Fire 
&  M.  Ins.  Co.,  86  Iowa  145,  53  N.  W. 
101. 

Defendant  had  been  permitted  to  file 
a  special  plea  and  objected  to  plain- 
tiff's special  replication  of  waiver. 
Levy  v.  Peabody  Ins.  Co.,  10  W.  Va. 
560. 

One  does  not  change  his  cause  of 
action  by  substituting  allegations  of 
waiver  in  an  amended  petition  for  the 
statutory  allegations  in  his  original 
petition  that  all  conditions  on  his  part 
nave  been  performed.  German  Ins.  Co. 
v.  Shader,  68  Neb.  1,  93  N.  W.  972,  60 
L.   E.   A.   918. 

77.  After  an  allegation  of  perform- 
ance and  an  answer  denying  payment 
of  premium  one  cannot  reply  waiver. 
Surety  Co.  v.  Bragg,  63  Kan.  291,  65 
Pac.  272.  But  see  Standard  Life  &  Ace. 
Co.  v.  Friedenthal,  1  Colo.  App.  5,  27 
Pac.  88. 

In  Canada  such  matters  go  to  the 
right  of  action  and  if  admissible  at  all 
must  be  alleged  in  the  first  instance. 
Calhoun  V.  Union  Mut.  Life  Ins.  Co.,  19 
N.   Bruns.   13. 

78.  Waiver  of  conditions  subsequent 
can  be  replied  after  plea  of  perform- 
ance. Eagle  Fire  Co.  v.  Lewallen,  56 
Fla.  246,  47  So.  947;  Tillis  V.  Liver- 
pool &  London  &  Globe  Ins.  Co.,  46 
Fla.  268,  35  So.  171,  110  Am.  St.  Eep. 
80. 

Waiver  of  conditions  precedent  can- 
not be.  Stratton  v.  Essex  County 
Park  Comrs.,  164  Fed.  901. 

79.  After  res  judicata  pleaded.  Dodd 
V.  Pittsburgh,  etc.  E.  Co.,  127  Ky.  762, 
106  S.  W.  787. 

After  plea  of  forgery.  Eikenberrv  & 
Co.  v.  Edwards,  71  Iowa  82,  32  N.  W. 
183. 

In  an  action  on  a  stock  note  brought 
on  behalf  of  creditors  where  defendant 
sets  up  fraud  and  misrepresentation  as 
to  the  condition  of  the  company  where- 
by he  was  induced  to  subscribe  to  the 
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though  there  are  cases  to  the  contrary.80  For  example  one  may  set 
cut  acts  of  defendant  inconsistent  with  the  position  taken  in  the 
answer,81  as  that  he  once  assumed  capacity  he  now  denies,82  or  that 
defendant's  acts  induced  plaintiff  to  put  himself  in  a  less  favorable 
position,83  or  the  reply  may  show  acts  or  knowledge  of  defendant's 
agents  which  estop  him.84 


stock,  plaintiff  may  reply  the  rights  of 
creditors  intervening  after  the  sub- 
scription. Marion  Trust  Co.  V.  Blish 
(Ind.  App.),  79  N.  E.  415. 

80.  In  an  action  for  specific  perform- 
ance one  cannot  reply  an  estoppel. 
Hill  v.  Rich  Hill  Min.  Co.,  119  Mo. 
9,  24  S.  W.  223. 

Creditors  sought  to  set  aside  a  deed 
to  the  debtor's  wife.  She  pleaded 
homestead  and  that  the  conveyance, 
though  made  at  the  time  when  the  hus- 
band was  insolvent  as  alleged,  was  for 
an  indebtedness  and  in  furtherance  of 
a  prior  agreement.  A  reply  of  estop- 
pel by  allowing  the  property  to  stand 
in  the  name  of  the  husband  whereby 
his  apparent  credit  was  improved  was 
held  inconsistent  with  the  petition 
which  did  not  allege  that  plaintiffs 
had  advanced  credit  on  the  strength 
of  such  apparent  credit.  Plummer, 
Perry  &  Co.  v.  Eohman,  61  Neb  61, 
84  N.  W.   600. 

Complaint  on  insurance  policy  alleged 
plaintiff  has  done  and  performed  each 
and  all  of  the  requirements  of  said 
policy  as  far  as  he  is  concerned.  On 
answer  of  non-payment  of  premium  it 
is  a  departure  to  set  up  an  estoppel. 
Union  Casualtv  &  Suretv  Co.  v.  Bragg, 
63  Kan.  291,   65  Pac.   272. 

Where  the  complaint  in  an  irrigation 
case  alleged  plaintff  used  some  water, 
the  reply  cannot  set  up  an  estoppel 
of  defendant  to  deny  that  plaintiff  was 
prevented  from  using  any  water.  Flan- 
nery  v.  Campbell,  30  Mont.  172,  75 
Pac.  1109.  See  also  Schneider  v.  Ore- 
gon Pac.  R.  Co.,  20  Ore.  172,  25  Pac. 
391. 

81.  Petition  stated  execution  of  con- 
tract sought  to  be  canceled  was  un- 
authorized. Answer  ratification.  Re- 
ply denial  and  acts  of  defendant  incon- 
sistent with  his  position  that  the  con- 
tract was  in  force.  Snyder  v.  Wheeler, 
81   Kan.   508,   106   Pac'  462. 

On  plea  of  exoneration  by  acceptance 
of  a  new  obligation  plaintiff  may  set 
up  defendant's  estoppel  by  the  collec- 
tion of  indemnity.  State  v.  Bergfeld, 
108  Mo.  App.  630,  84  S.  W.  177. 


In  an  action  to  enjoin  interference 
with  franchise  and  answer  that  rights 
under  it  had  ceased,  plaintiff  may  re- 
ply showing  acts  by  defendant  recog- 
nizing the  existence  of  the  franchise. 
Commercial  Electric  Light  &  Power  Co. 
V.  City  of  Tacoma,  17  Wash.  661,  50 
Pac.  592. 

Defendant  attacked  validity  of  an 
instrument  set  forth  in  the  statement 
of  claim  as  a  testamentary  paper.  Re- 
ply that  he  had  obtained  possession 
of  the  estate  and  had  partially  admin- 
istered same  is  not  a  departure.  O  'Con- 
nell  V.  Scallion,  24  Nova  Scotia  345. 

82.  Where  defendant  is  sued  as  a 
partner,  on  his  denying  that  he  is  a 
partner,  the  reply  may  set  up  facts 
showing  he  is  estopped  to  deny  the 
existence  of  the  partnership.  Rainsford 
V.  Massengale,  5  Wyo.  1,  35  Pac.  774. 

Where  defendant  set  up  in  its  an- 
swer that  it  was  without  capacity  to 
contract,  and  had  no  legal  existence, 
by  reply  the  plaintiff  may  set  up 
facts  which  under  the  law  estops  de- 
fendant to  avail  itself  of  the  defense. 
Paxton  Cattle  Co.  v.  First  Nat.  Bank, 
21   Neb.   621,   33  N.  W.   271. 

83.  Counterclaim  that  cattle  deliv- 
ered were  below  a  certain  agreed  stand- 
ard. Reply  may  show  that  earlier  de- 
liveries were  above  the  standard  on 
understanding  with  defendant  that 
later  deliveries  might  be  below  stand- 
ard. Gleckler  v.  Slavens,  5  S.  D.  364, 
59   N.   W.   323. 

Where  answer  sets  up  action  not 
brought  under  time  specified  in  policy, 
plaintiff  may  reply  promises  of  defend- 
ant not  to  raise  that  defense  if  given 
more  time  to  investigate.  Webster  v. 
State  Mut.  Fire  Ins.  Co.,  81  Vt.  75,  69 
Atl.  319. 

84.  Declaration  on  insurance  policy. 
Answer  false  representation  as  to 
value.  Reply  full  disclosure  to  de- 
fendant's agent  who  rented  the  prem- 
ises and  himself  inserted  the  valua- 
tion   in    the   policy. 

Virginia  Fire  &  M.  Ins.  Co.  v.  Saund- 
ers, 86  Va.   969,  11   S.  E.  794. 

To  answer  of  no  title  in  plaintiff  he 
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E.  Changing  Allegations  as  to  Parties.  —  To  sue  in  one's  own 
right  and  reply  that  one  holds  in  a  representative  capacity  has  been 
said  to  be  a  departure,86  but  the  true  rule  is  that  this  depends  upon 
the  nature  of  the  action  and  of  plaintiff's  right  to  possession.86  But 
one  cannot  sue  as  a  representative  and  in  the  reply  set  out  the  right  of 
the  ward  to  recover.87 

It  is  a  departure  to  bring  suit  as  partners  and  in  the  reply  set  up 
a  joint  ownership,*8  or  to  declare  in  the  name  of  two  plaintiffs  and 
reply  in  the  name  of  but  one.80 

After  suing  a  party  in  his  representative  capacity  one  cannot  in  a 
subsequent  pleading  seek  to  hold  him  as  an  individual,90  nor  in  a 
different  representative  capacity.91 

After  alleging  that  defendants  are  jointly  liable  one  cannot  set  up 
that  their  liability  is  individual,92  nor  that  their  joint  liability  was  of 


may  reply  disclosures  to  defendant's 
agent.  American  Cent.  Ins.  Co.  V.  Mc- 
Lanathan,  11  Kan.  533. 

Eeply  may  allege  life  insurance  com- 
pany estopped  to  answer  breach  of 
warranty  and  false  representations  be- 
cause of  examination  by  company 's 
physician  and  acceptance  of  risk  on  his 
statements.  Ferrandini  v.  Bankers'  Life 
Assn.,  51  Wash.   442,  99  Pac.   6. 

85.  Suing  in  one's  own  right  and 
replying  that  one  holds  as  trustee  is 
clearly  a  departure.  Laws  v.  Carrier,  2 
Cin.    Sup.    C.    &    Rep.    (Ohio)    80. 

A  reply  admitting  ownership  as  re- 
ceiver where  the  complaint  set  up  in- 
dividual ownership  "would  be  a  man- 
ifest departure,  which,  under  the  for- 
mer rules  of  pleading,  and  probably 
under  the  present  Code,  would  be  a 
fatal  defect."  White  v.  Joy,  13  N.  Y. 
83. 

86.  In  trover  plaintiff  declared  the 
property  "was  his  own  proper  estate." 
Defendant  justified  a  taking  on  execu- 
tion against  plaintiff.  Reply  was  upheld 
that  alleged  the  execution  was  void  be- 
cause the  property  was  held  by  plain- 
tiff in  trust  for  his  wife.  This  both 
on  the  ground  that  the  legal  title  being 
in  him  he  had  the  right  to  sue  and 
that  he  was  not  obliged  to  anticipate 
a  defense.  Conklin  v.  Botsford,  36 
Conn.  105. 

Rights  of  persons  suing  in  represen- 
tative capacity  to  sue  in  their  own 
names,  see  particular  titles,  as  "Execu- 
tors and  Administrators;"  Trusts  and 
Trustees. ' ' 

87.  In  a  suit  by  a  guardian  of  a 
lunatic  the  complaint  alleged  the  note 
sued  on  was  endorsed  to  plaintiff.  The 
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reply  is  a  departure  where  it  alleges 
that  the  only  claim  to  the  note  in 
suit  grew  out  of  a  division  of  notes 
made  by  the  heirs  of  the  ward's  de- 
ceased ancestors  and  that  the  endorse- 
ment was  to  the  ward.  Bears  v.  Mont- 
gomery, 46  Ind.  544. 

88.  Plaintiffs  sued  as  partners  for 
the  taking  of  property  and  on  plea 
avowing  taking  as  property  of  one  re- 
plied that  they  owned  the  property 
jointly.  This  is  a  substantial  depar- 
ture because  it  requires  different  proof 
and  may  make  a  material  difference  as 
to  rights  of  attaching  creditors.  Moore 
v.  Stevens,  42  N.  H.  404.  See  also 
Hoxsie  v.  Kempton,  77  Minn.  462,  80 
N.   W.    353. 

89.  Graham  v.  Graham,  4  Munf. 
(Va.)    205. 

90.  After  suing  executors  as  such 
plaintiff  cannot  deny  that  notice  of 
their  qualification  was  published.  Mu- 
nicipal Court  v.  Whaley,  26  R.  I.  25, 
57  Atl.  1061. 

The  variance  was  between  the  writ 
and  the  declaration,  the  writ  becoming, 
under  the  practice,  a  pleading  after 
oyer  has  been  prayed  and  granted. 
Chapman  v.  Davis,  4  Gill  (Md.)  166. 

91.  Declaration  against  one  in  ca- 
pacity as  administratrix  simply.  A 
replication  as  administratrix  de  bonis 
non  is  a  departure.  Parkhill's  Admr. 
v.   Union   Bank,   1   Fla.    128. 

92.  Complaint  was  to  enforce  pay- 
ment for  goods  sold  to  defendants,  who 
were  husband  and  wife,  as  partners. 
Reply  which  seeks  to  recover  from 
the  wife  alleging  the  sale  to  have 
been  on  her  sole  and  separate  account, 
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a  different  nature.08  It  is  also  a  departure  to  set  up  matter  exonerat- 
ing one  of  joint  defendants.94 

One  cannot  first  set  up  that  defendant  is  liable,  and  then  in  his 
subsequent     pleading     show     the     liability     of     a     third     person.95 

Defendant  after  having  pleaded  the  statute  of  limitations  in  bar 
cannot  subsequently  plead  plaintiff's  want  of  capacity  to  sue.96 

F.  Relying  on  a  Different  Title.  —  It  is  a  departure  to  rely 
upon  a  different  title  in  a  subsequent  pleading,97  or  to  abandon  in  the 


is  a  departure.     Haas  v.  Shaw,  91  Ind. 
384. 

So  after  suing  husband  and  wife 
on  their  joint,  bill  of  exchange  the 
reply  cannot  set  out  matter  charging 
the  wife's  separate  estate.  Eskridge  v. 
Ditmars,  51  Ala.  245.  See  also  Hoxsie 
v.  Kempton,  77  Minn.  462,  80  N.  W. 
353. 

93.  Alleging  liability  as  indorsers 
in  complaint  and  as  joint  makers  in 
the  reply  is  inconsistent.  Deering  v. 
Creighton,   19   Ore.   118,  24  Pac.   198. 

94.  In  trespass  after  justification 
under  process  is  pleaded,  the  reply_  is 
a  departure  if  it  sets  up  matter  which 
exonerates  the  defendant  but  shows 
a  trespass  by  the  officer  only.  Collins 
r.  Waggoner,  1  111.  51. 

95.  Defendant  in  a  writ  of  review 
pleaded  payment  of  the  judgment. 
Plaintiff  replied  payment  under  pro- 
test to  an  officer  armed  with  an  ex- 
ecution and  who  had  promised  that  the 
payment  would  not  prevent  the  bring- 
ing of  the  writ  of  review.  "Watson  v. 
Joslyn,  29  Vt.  455. 

96.  Plaintiff's  reply  took  the  mat- 
ter out  of  the  statute  by  pleading  his 
insanity.  P/efendant  then  rejoined 
that  the  cause  of  action  accrued  to 
plaintiff's  commission  in  lunacy.  Smith 
V.  Felter,  Gl  N.  J.  L.  102,  38  Atl.  746. 

97.  Baldridge  v.  Leon  Lake  Ditch 
&  Reservoir  Co.,  20  Colo.  App.  518,  80 
Pac.  477. 

It  is  a  departure  to  allege  riparian 
ownership  after  having  claimed  right 
to  use  water  through  prior  appropria- 
tion. Brown  v.  Baker,  39  Ore.  66,  65 
Pac.   799,   66  Pac.   193. 

One  cannot  reply  the  qualified  own- 
ership of  a  mortgagee  after  having  al- 
leged unqualified  ownership.  Johnson 
v.  State  Bank  of  Seneca,  59  Kan.  250, 
52  Pac.  860.  But  see  Mayes  v.  Steph- 
ens, 38  Ore.  512,  63  Pac.  760,  64  Pac. 
319. 

After  replevin  and  plea  of  rent  in 
arrear,  plaintiff   cannot    plead    in    bar 


that  the  chattel  was  affixed  to  the 
freehold.  Niblet.  v.  Smith,  4  T.  R.  504, 
100  Eng.  Reprint  1144. 

So  after  plea  in  bar  that  locus  in 
quo  was  defendant's  piling  place  he 
cannot  rejoin  ownership  in  a  third 
person.    Keay  v.   Goodwin,   16   Mass   1. 

Avowry  in  replevin  justified  on 
ground  that  animal  sought  to  be  re- 
plevied was  taken  damage  feasant  on 
defendant's  close.  Plea  that  defend- 
ant had  not  maintained  a  sufficient 
fence.  Defendant's  replication  is  a 
departure  which  sets  up  that  the 
lands  were  held  in  common  by  plain- 
tiff and  defendant.  Hurlburt  v.  Good- 
sill,  30  Vt.  146.  See  also  Palmer  v. 
Stone,    2   Wils.    (Eng.)    96. 

Alleging  as  payee  of  a  bill  of  ex- 
change and  in  reply  setting  out  mat- 
ter to  show  one  is  a  bona  fide  pur- 
chaser is  a  departure.  Alabama  Gro- 
cery Co.  V.  First  Nat.  Bank,  158  Ala. 
143,  48  So.  340.  See  also  Bell  v.  Mof- 
fat, 19  N.  Bruns.  261. 

Petition  on  promissory  note  claim- 
ing to  be  the  holder.  A  reply  seeking 
to  be  subrogated  to  the  rights  of  one 
whose  claim  he  has  paid  is  a  departure 
if  regarded  as  seeking  equitable  relief. 
Dubbin  v.  Fisk,  16  Ohio  St.  533. 

In  an  action  against  the  acceptor 
of  a  bill  of  exchange  who  pleads 
coverture  of  the  drawer,  plaintiff  may 
reply  authority  of  the  husband  to  en- 
dorse. The  acceptor  cannot  deny  the 
authority  to  draw  and  plaintiff  is  only 
seeking  to  establish  the  same  title  he 
alleges  in  his  declaration.  Prince  V. 
Brunatte,  1  Bing.  N.  C.  435,  1  Scott 
342,  27  E.  C.  L.  447. 

An  allegation  that  plaintiff's  intes- 
tate was  upon  certain  premises  when 
the  accident  occurred  by  virtue  of  a 
license  is  not  inconsistent  with  a 
declaration  in  the  complaint  that  the 
premises  were  owned  by  intestate's 
employers  across  defendant 's  right  of 
way.  Cederson  v.  Oregon  R.  &  N.  Co., 
38   Ore.   343,   62  Pac.   637,   63   Pac.   763. 
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reply  part  of  the  property  demanded  in  the  original  pleading,9"  or  to 
abandon  the  position  that  a  deed  to  defendant  is  in  trust  for  plaintiff 
and  seek  to  have  it  set  aside  as  obtained  by  undue  influence;99  or, 
after  alleging  that  defendant  has  no  right,  title  or  interest,  to  reply 
showing  that  he  has  a  title.1  But  after  alleging  title  generally  one  may 
admit  a  naked  title  in  defendant  and  assert  .superior  equities,2  or  if 
defendant  sets  up  a  lien  or  title  plaintiff  may  attack  the  same,3  and 
may  attack  the  validity  of  a  title  asserted  to  be  in  a  third  party,4 
or  may  set  up  right  to  a  fund  by  virtue  of  a  different  title  than  that 
asserted  in  the  complaint  when  third  parties  have  been  brought  in.5 
G.  Relying  on  a  Different  Contract  or  Breach.  —  It  is  a  de- 
parture to  allege  one  contract  in  the  complaint  and  set  up  another  in 
the  reply.6  So  one  cannot  reply  a  modification  of  the  contract  sued 
on;7  but  to  allege  a  ratification  of  the  contract  is  not  alleging  another 


Plaintiff  claimed  as  owner  and  holder 
of  a  life  insurance  policy  sued  on. 
The  company  paid  into  court  and  on 
decedent's  widow  being  brought  in  as 
a  party  she  set  up  that  plaintiff 
held  only  as  security.  Plaintiff  may 
properly  reply  showing  that  while  he 
originally  took  the  policy  as  security 
decedent  owed  him  more  than  the  face 
of  the  policy  and  had  surrendered  it  to 
him  absolutely.  Shove  V.  Shove,  79  "Wis. 
497,   48    N.    W.    647. 

98.  Complaint  was  for  possession 
of  certain  described  land  and  five 
hundred  dollars  damages.  Answer  was 
plea  to  jurisdiction  because  value  of 
property  was  over  four  thousand  dol- 
lars. Reply  that  plaintiff  only  de- 
mands possession  of  part  of  premises 
and  nominal  damages.  Logiodice  V. 
Gannon,  60  Conn.  31,  21  Atl.  100. 

99.  "Woodward  v.  Woodward,  33 
Colo.  457,  81  Pac.  322. 

1.  Clemons  v.  McGeer,  63  Wash. 
446,  115  Pac.  1081,  was  an  action  to 
quiet  title  where  the  reply  showed  a 
conveyance  to  defendant. 

Webber  v.  Wannemaker,  39  Colo. 
425,  89  Pac.  780,  was  an  action  to 
quiet  title,  where  the  replication  ad- 
mitted defendant's  title  and  claimed 
it  was  held  in  trust  for  plaintiff. 

2.  Mitchell  v.  Titus,  33  Colo.  385, 
80  Pac.  1042;  Schlageter  v.  Gude,  30 
Colo.  310,  70  Pac.  310;  Lebanon  Min. 
Co.  v.  The  Consolidated  Republican 
Min.  Co.,  6  Colo.  371;  Neve  v.  Allen, 
55   Kan.   63S,   41   Pac.   966. 

Plaintiff  may  set  up  adverse  pos- 
session after  having  pleaded  generally 
ownership  and  possession.  Cooper  v. 
Blair,  50  Ore.  394,  92  Pac.  1074. 
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3.  Aeticfn  to  quiet  title.  Piatt  v. 
Parker,  Washington  Co.  (Mo.  App.), 
144  S.  W.  143. 

In  a  statutory  action  for  ejectment 
where  defendant  sets  up  a  tax  title 
there  is  no  departure  in  a  replication 
which  attacks  its  validity.  Whitehead 
v.  Callahan,  44  Colo.  396,  99  Pac.  57. 

4.  Where  defendant,  a  fire  insur- 
ance company,  pleads  that  property  de- 
stroyed had  been  deeded  by  plaintiff  to 
a  third  person,  plaintiff  may  rep^y 
that  deed  was  not  delivered.  Frank- 
lin Ins.  Co.  v.  Feist,  31  Ind.  App.  390, 
68  N.  E.  188. 

5.  In  an  action  on  a  beneficial  so- 
ciety's certificate  where  defendant  an- 
swers that  a  certificate  has  issued  to 
another  party  who  is  made  defendant 
upon  payment  of  the  money  into  court, 
plaintiff  may  reply  an  ante-nuptial 
agreement  by  virtue  of  which  she  is 
entitled  to  the  fund.  Carter  V.  Car- 
ter, 35   Ind.   App.   73,   72   N.   E.   187. 

6.  In  an  action  for  money  had  and 
received  where  defendant  pleads  that 
the  money  was  received  in  part  pay- 
ment under  a  contract  of  sale  of  land, 
plaintiff  cannot  reply  a  rescission  of 
the  contract  for  breach  thereof.  Dist- 
ler  v.  Dabney,  3  Wash.  200,  28  Pac. 
335. 

7.  Where  plaintiff  sets  up  a  con- 
tract and  defendant's  answer  admits 
the  contract  and  sets  up  a  counter- 
claim for  failure  to  perform,  plaintiff 
cannot  in  her  reply  allege  a  modifi- 
cation of  the  contract.  Eidlitz  v.  Roth- 
schild, 87  Hun  243,  33  N.  Y.  Supp. 
1047. 

Gates  v.  O'Gara,  145  Ala.  665,  39  So. 
729  was  a  suit  to  enforce  contractor's 
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contract  within  this  rule,8  and  another  contract  can  be  set  up  merely 
as  evidence.9 

One  cannot  sue  on  a  covenant  under  seal  and  then  set  up  a  parol 
promise,10  nor  set  up  a  stated  account  after  suing  on  an  open  account,11 
or  declare  on  an  express  contract  and  reply  on  an  implied  contract.12 
Nor  can  one  sue  on  a  quantum  meruit  and  in  reply  show  a  contract,13 
but  may  so  sue  and  on  a  written  contract  being  set  up  may  reply 
admitting  the  writing,  but  alleging  that  it  did  not  contain  the  entire 
agreement.14 

To  assign,  in  a  subsequent  pleading,  a  different  breach  of  the  con- 
tract from  that  previously  relied  upon  is  a  departure.15 


lien.  Plea  that  debts  were  incurred 
by  plaintiff  which  became  a  charge  on 
the  property,  and  defendant  spent  large 
sums  to  complete  the  building.  Reply- 
ing a  modification  of  the  contract  and 
that  as  great  an  amount  of  work  was 
necessary  as  under  the  original  con- 
tract, is  bad  for  departure.  But  see 
Childs  Lumb.  &  Mfg.  Co.  V.  Page,  2S 
"Wash.  128,  68  Pac.  373,  where  a  mod- 
ification set  up  in  the  reply  was  held 
to  be  no  departure  since  it  was  evi- 
dence of  the  contract  set  out  in  the 
petition  and  answer.  And  see  also 
Erickson  V.  McLellan  &  Co.,  46  Wash. 
661,  91  Pac.   249. 

Modification  which  would  take  out 
of  Statute  of  Frauds  pleaded  cannot 
be  replied.  Ennis  v.  Case  Mfg.  Co.,  30 
Fed.    487. 

8.  Since  ratification  is  only  an- 
other method  of  execution.  Cravens  V. 
Gillilan,  73  Mo.  524.  See  also  Babcock 
V.  United  R.  Co.,  158  Mo.  App.  275, 
138  S.  W.  53.  Contra,  Moots  v.  Cope, 
147  Mo.   App.   76,   126   S.  W.  184. 

9.  After  suing  on  an  implied  con- 
tract there  is  no  departure  in  a  reply 
which  sets  up  a  check,  not  as  a  cause 
of  action,  but  as  showing  that  a  pay- 
ment claimed  in  the  answer  was  not 
made.  Cox  v.  Hayes,  18  Ind.  App.  220, 
47  N.  E.  844.  See  also  Childs  Lumb.  & 
Mfg.  Co.  v.  Page,  28  Wash.  128,  68  Pac. 
373. 

Where  an  oral  contract  is  set  up 
in  the  petition  it  is  only  pleading  the 
same  with  more  particularity  to  set  out 
a  memorandum  in  the  reply  which 
shows  the  contract  to  have  been  partly 
oral  and  partly  written.  Heskett  v. 
Border  Queen  Mill  &  Elev.  Co.,  81 
Kan.  356,  105  Pac.  432. 

10.  The  declaration  setting  forth  a 
covenant  under  seal  and  the  replica- 
tion a  parol  bargain,  the  discrepancy  is 


obvious.      Sibley     v.    Brown,    4     Pick. 
(Mass.)  137. 

After  bringing  suit  on  coupons  cut 
from  bonds  and  a  decision,  on  de- 
murrer to  the  answer,  that  such  could 
not  be  sued  on  before  foreclosure  of 
the  mortgage  by  which  they  were  se- 
cured, plaintiff  replied  an  oral  promise 
to  pay  according  to  their  terms.  Holmes 
V,  Seashore  Elec.  R.  Co.,  57  N.  J.  L. 
502,   31   Atl.   227. 

11.  Campbell  V.  Mellen,  61  Wis.  612, 
21  N.  W.  864. 

Reply  to  a  counterclaim,  based  on 
an  alleged  rebate  due  defendant,  may 
set  up  that  the  parties  had  agreed 
as  to  the  amount  of  the  rebate.  This 
is  not  equivalent  to  suing  on  an  un- 
liquidated account  and  setting  up  an 
account  stated.  P.  C.  Hanford  Oil  Co 
v.  Findlay,  80  Wis.  91,  49  N.  W.  19. 

12.  Complaint  was  on  express 
guaranty  and  reply  set  out  an  implied 
one.  Kiernan  r.  Kratz,  42  Ore.  474,  69 
Pac.   1027,   70   Pac.   506. 

13.  The  reply  asked  rescission  of 
contract  pleaded  in  answer.  Osten  v. 
Winehill,  10  Wash.  333,  38  Pac.  1123. 

One  cannot  sue  on  quantum  meruit 
for  work  done  on  land,  and  on  an 
oral  lease  being  pleaded  and  abandon- 
ment thereof  by  plaintiff  reply  defend- 
ant's violation  of  the  lease.  Smart  v. 
Burquoin,    51    Wash.    274,   98   Pac.    666. 

14.  Cook  v.  Gallatin  R.  Co.,  28 
Mont.   509,   73   Pac.   131. 

15.  In  an  action  on  a  bond  the  sur- 
rejoinder assigned  a  different  breach 
from  that  set  up  in  the  reply.  Dawes 
v.  Winship,  16  Mass.  291. 

In  a  suit  on.  an  injunction  bond 
where  the  replication  shows  the  bom! 
was  for  the  enjoining  of  a  judgment  of 
a  different  term  and  in  favor  of  differ 
ent  parties  from  that  assigned  in  t1 
complaint,    there    is    a    departure.     Gil 
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H.  Claiming  a  Right  Has  Ceased  After  Denying  Its  Existence. 
In  an  action  to  test  the  power  of  a  corporation  to  exercise  certain 
privileges  or  franchises  after  having  alleged  generally  that  no  such 
power  exists,  the  particular  facts  showing  that  the  right  has  ceased 
may  be  subsequently  set  up.16 

I.  Changing  the  Form  of  Actions  Involving  Real  Property. 
A  reply  which  changes  the  form  of  the  action  from  one  of  ejectment 
to  one  to  quiet  title  is  bad  for  departure;17  nor  can  one  in  an  action 
for  the  possession  of  land  seek  by  his  reply  to  annul  a  judgment  which 
divested  him  of  title,18  nor  can  one  after  a  petition  to  quiet  title,  by  his 
reply  seek  to  have  a  trust  declared,19  nor  in  an  action  to  cancel  a 
mortgage  reply  a  right  to  redeem;20  but  where  the  complaint  is  to 
determine  adverse  claims  plaintiff  may  by  his  reply  change  his  action 
to  one  to  quiet  title  where  defendant  refuses  to    state    his    claim.21 

J.  Changing  Action  From  Ex  Contractu  to  Ex  Delicto.  —  De- 
claring on  a  contract  and  replying  matter  which  changes  the  nature 
of  the  action  into  one  founded  in  tort  is  a  departure,22  but  merely 


dart's  Admr.  v.  Howell,  1  How.  (Miss.) 
198. 

16.  People  v.  Central  Union  Tel.  Co., 
232  111.  260,  83  N.  E.  829;  People  v. 
Kankakee  River  Imp.  Co.,  103  111.  491. 
See  also  People  v.  Walker  Opera  House 
Co.,  249  111.  106,  94  N.  E.  159;  State 
V.  Walnut  Hills,  etc.,  13  Ohio  C.  C.  375, 
7  Ohio  Cir.  Dee.  453;  and  the  title 
"Quo  Warranto." 

17.  Bear  v.  Kenyon  (Kan.),  119 
Pac.  713. 

18.  Plaintiffs  sued  for  possession 
of  land.  Defendant  asserted  title 
claiming  deed  from  plaintiff's  father. 
Plaintiffs  replied  a  prior  deed  from 
the  father  but  that  judgment  had  been 
rendered  against  them  cancelling  such 
deed  and  that  such  judgment  was 
void.  This  had  no  place  in  the  reply. 
The  aim  and  purpose  of  the  pleading 
was  to  vacate  the  old  judgment  and 
if  admissible  at  all  should  have  been 
by  amending  the  petition.  Sloie  v. 
Kelley,  143  Ky.  135,  136  S.  W.    138. 

19.  Elder  r.  Webber,  3  Neb.  (Unof.) 
534,  92  N.  W.   126. 

20.  The  original  petition  was  to 
cancel  for  fraud,  and  payment.  Moss 
V.  Fitch,  212  Mo.  484,  111  S.  W.  475. 

But  where  construing  the  pleadings 
together  it  appears  that  the  object  of 
the  suit  is  to  determine  an  adverse 
interest  in  realty  claimed  by  reason 
of  a  levy  and  sale  thereof  under  ex- 
ecution, there  is  no  departure  though 
the  averments  of  the  reply  might  seem 
to  indicate  the  suit  was  in  the  nature 
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of   a  bill  to  redeem.     Holmes  v.   Wol- 
fard,   47   Ore.   93,   81  Pac.   819. 

21.  Defendant's  refusal  was  cou- 
pled with  such  denials  as  put  plaintiff 
to  his  proof.  He  may  therefore  reply 
stating  what  he  believes  defendant's 
title  to  be.  The  technical  nature  of 
the  action  is  changed  but  the  sub- 
stance is  the  same.  Moores  v.  Clacka- 
mas County,  40  Ore.  536,  67  Pac.  662. 

22.  Complaint  set  up  bailment.  Re- 
ply a  tortious  conversion  of  the  arti- 
cles bailed.  "This  was  obviously  a 
very  wide  departure  from  the  case 
made  in  the  petition  and  ought  not 
to  have  been  permitted."  Hallner  v. 
Union  Transfer  Co.,  79  Neb.  215,  112 
N.  W.  334. 

A  trustee  in  insolvency  after  suing 
to  recover  the  balance  due  the  insolvent 
cannot  set  up  a  claim  for  property  at- 
tached while  in  defendant's  posses- 
sion on  the  theory  that  it  had  been 
wrongfully  disposed  of  by  defendant. 
Carroll  V. Weaver,  65  Conn.  76,  31  Atl. 
489. 

After  suing  on  a  contract  of  car- 
riage the  reply  cannot  seek  to  hold  the 
carrier  for  loss  of  goods  occasioned 
by  incorrect  information  given  by 
carrier's  servants.  Southern  R.  Co. 
v.  Adams  Mach.  Co.,  165  Ala.  436,  51 
So.  779,  distinguishing  Western  R.  Co. 
v.  Hart,  160  Ala.  599,  49   So.  371. 

In  an  action  on  an  insurance  policy 
where  defendant  answers  no  delivery, 
it  is  a  departure  to  reply  failure  of 
defendant's  officers  to  use  proper  dili- 


DEPARTURE 


139 


changing  the  name  of  the  action  is  not  objectionable.28 

K.  Pleading  Counterclaim  or  Set-Off  Against  Counterclaim 
or  Set-Off.  —  It  is  a  departure  to  set  up  a  counterclaim  against  a 
counterclaim,24  or  a  set-off  against  a  counterclaim,25  or  a  set-off  against 
a  set-off,26  but  there  is  authority  to  the  contrary.27  It  is  said  a  counter- 
claim may  be  set  up  where  not  to  permit  this  to  be  done  would  work 
an  injustice.28  So  one  may  reply  a  counterclaim  which  accrued  after 
suit  was  commenced  but  which  arose  at  the  same  time  and  out  of  the 
same  transaction  as  defendant's  counterclaim.20 

L.  Replying  Matters  To  Meet  Plea  of  Statute  of  Limitations.30 
When  the  statute  of  limitations  is  pleaded  the  reply  may  show  ad- 
ditional facts  taking  the  cause  out  of  the  statute,31  but  one  cannot 
reply  a  continuing  trespass  after  the   statute   is  pleaded  as  to   the 


gence  to  make  the  delivery.  Alexander 
V  Woodmen  of  the  World,  161  Ala. 
561,  49  So.  883. 

Declaring  on  a  policy  of  insurance 
and  to  a  plea  of  non-performance  re- 
plying neglect  of  the  company's  agent 
to'  perform  a  duty  he  owed  to  his 
company,  does  not  bring  the  case 
within  the  rule.  Eagle  Fire  Co.  v.  Le- 
wallen,  56  Fla.  246,  47  So.  947. 

Allegations  of  fraud  or  misrepresen- 
tation having  effect  of  changing  na- 
ture  of  action,  see  supra,  II,  B. 

23.  Where  such  is  not  a  change  of 
cause  or  form.  Coggswell  V.  Baldwin, 
15  Vt.  400. 

24.  Duckworth  v.  M'Clelland,  2  L. 
E.  Ir.  527.  Since  a  counterclaim  is 
not  a  defense.  Fitzgerald  V.  Bight- 
meyer,  12  Misc.  186,  33  N.  Y.  Supp. 
593. 

Action  for  damages  for  failure  to 
deliver  part  of  goods  brought.  Answer 
that  contract  did  not  agree  to  de- 
liver all  goods  ordered  and  counter- 
claim made  for  those  which  had  been 
delivered.  A  reply  which  sets  up  a 
counterclaim  because  of  damaged  con- 
dition of  goods  delivered  through  neg- 
ligence in  packing,  etc.,  is  a  departure. 
Langan  &  Tavlor  Storage  &  Min.  Co. 
v.  Tennelly,  29  Ky.  L.  Eep.  367,  93 
S.    W.    1. 

25.  Fett  v.  Greenstein,  46  Misc.  574, 
92  N.  Y.  Supp.  736. 

26.  Hammer  v.  Downing,  39  Ore. 
504,  64  Pae.  651,  65  Pac.  17,  67  Pac 
30;  Heath  v.  Dovle,  18  E.  I.  252,  27  Atl. 
333. 

27.  "It  has  often  been  held  by 
this  court  that  the  plaintiff  may  re- 
ply a  set-off  to  a  set-off  and  upon  the 
same  principle  there  is  no  reason  why 
he  may  not  reply  a  counterclaim  to  a 


counterclaim."  Small  V.  Kennedy,  137 
Ind.  299,  33  N.  E.  674.  See  also 
Blount  V.  Eick,  107  Ind.  238,  5  N.  E. 
898,  8  N.  E.  108;  House  r.  Mc Kinney, 
54  Ind.  240;  Curran  v.  Curran,  40  Ind. 
473;  Eeilly  V.  Eueker,  16  Ind.  303; 
Turner  v.  Simpson,  12  Ind.  413;  Orr  v. 
Leathers,  27  Ind.  App.  572,  61  N.  E. 
941. 

28.  "When  a  defendant  counter- 
claims and  plaintiff  sees  that  he  has 
an  additional  claim  which  ought  to  be 
dealt  with  in  the  action,  the  proper 
procedure  is  to  amend,  but  to  this 
general  rule  there  is  an  exception;  if 
it  would  work  an  injustice  not  to 
allow  plaintiff  to  set  the  matter  up 
in  reply  he  will  be  allowed  to  do  so. 
Gibbs  v.  Neville  (1900),  69  L.  J.  Q.  B. 
514,  2  Q.  B.  181,  82  L.  T.  446,  48  W.  E. 
532. 

29.  In  his  reply  to  a  counterclaim 
of  defendant  plaintiff  may  counter- 
claim a  cause  of  action  accrued  after 
the  issue  of  the  writ  but  arising  at  the 
same  time  and  out  of  the  same  trans- 
action as  defendant's  counterclaim. 
Toke  V.  Andrews,  51  L.  J.  Q.  B.  281, 
8  Q.  B.  D.  428,  30  W.  E.  659,  approved 
and  followed  in  Gibbs  v.  Neville  (1900), 
69  L.  J.  O.  B.  514,  2  Q.  B.  181,  82 
L.  T.  446,  48  W.  E.  532. 

30.  Eight  to  amend  so  as  to  re- 
state the  cause  of  action  after  statute 
has  run,  see  the  title  "Limitation  of 
Actions. ' ' 

31.  Thus  plaintiff  may  show  that 
the  note  sued  on  is  a  "witnessed  note" 
and  so  not  within  the  section  of  the 
statute  relied  on  by  defendant.  Car- 
penter v.  McClure,  38  Vt.  375.  To 
same  effect,  see  Smith  v.  Felter,  61  N. 
J.   L.   102,  38   Atl.   746. 
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trespass  sued  on,32  nor  a  fraud  which  would  change  the  nature  of  the 
proceedings.33  And  as  to  a  new  promise  there  is  a  conflict,  the  de- 
cisions turning  largely,  hut  not  entirely,  upon  the  rule  of  the  particular 
jurisdiction  as  to  the  right  of  action  being  based  on  the  original  or 
new  promise.34 

III.     RAISING  QUESTION  AND  PROCEDURE    THEREUPON. 

A.  Necessity  of  Objecting  in  Some  Form.  —  Answering  over,3-"'  fail- 
ing to  ask  for  a  transfer  of  the  cause,36  or  voluntarily  going  to  trial 
without  objecting,  waives  the  departure,37  especially  after  verdict.38 


32.  McConnel  v.  Kibbe,  29  111.  483; 
Shoults   v.  Kemp,  57  Miss.  218. 

33.  In  assumpsit  for  goods  sold  and 
delivered  one  cannot  set  up  fraud  of 
defendant's  testator  in  getting  pos- 
session of  the  goods.  This  might  have 
been  done  had  the  action  been  one  of 
deceit.  Allen  v.  James  Mayson's  Exr., 
3    Brev.    (S.    C.)    207. 

34.  Holding  that  it  is  a  departure: 
N.  C. — Governor  v.  Hanahan,  11  N.  C. 
44.  S.  C. — Lindsay  v.  Jamison,  4  Me- 
cord  93.  Eng. — Hickman  V.  Walker, 
Willes   27. 

Holding  that  it  is  not:  Mass. — Lit- 
tle v.  Blunt,  9  Pick.  487.  See  also 
Baxter  v.  Penniman,  8  Mass.  132.  N. 
H.— Bushnell  v.  Roby,  3  N.  H.  467, 
cited  with  approval  in  Preston  v.  Cut- 
ter, 64  N.  H.  461,  13  Atl.  874.  Wis. 
Peck   V.   Cheney,   4  Wis.   249. 

In  Esselslyn  v.  Weeks,  12  N.  Y.  635, 
the  court  after  stating  that  the  mod- 
ern decisions  regard  the  statute  as  an 
absolute  bar  and  that  it  would  be  more 
in  conformity  to  hold  the  action  must 
be  founded  on  the  new  promise,  fol- 
lows Shippey  V.  Henderson,  14  Johns, 
(N.  Y.)  178  and  Livingston  V,  Os- 
trander,  9  Wend.  (N.  Y.)  306,  and 
holds  that  it  is  not  a  departure  to  set 
up  a  new  promise  in  the  reply.  Contra, 
see  Benjamin  v.  DeGroot,  1  Denio  (N. 
Y.)  151. 

35.  Walker  v.  Wabash  R.  Co.,  193 
Mo.  453,  92  S.  W.  83. 

36.  The  answer  and  reply  read  to- 
gether presented  an  equitable  issue, 
and  plaintiff's  motion  to  try  as  such 
prevailed.  Defendant  did  not  raise 
the  question  of  inconsistency  or  ask  to 
have  the  cause  transferred.  Adams 
Countv  v.  Hunter,  78  Iowa  328,  43  N. 
W.  208. 

37.  Colo.— Loucks  v.  Davies,  43 
Colo.  490,  96  Pac.  191;  Lebanon  Min. 
Co.  v.  The  Consolidated  Republican 
Min.  Co.,  6  Colo.  371;  Baldridge  v.  Leon 
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Lake  Ditch  &  Reservoir  Co.,  20  Colo. 
App.  518,  80  Pac.  477;  Messenger  v. 
Woge,  20  Colo.  App.  275,  78  Pac.  314; 
Moyle  V.  Bullane,  7  Colo.  App.  308,  44 
Pac.  69.  Ind. — New  v.  Wambach,  42 
Ind.  456.  Ky. — Barbarous  V.  Barker,  4 
Met.  47.  Mo.— -Gelatt  v.  Ridge,  117 
Mo.  553,  23  S.  W.  882;  Phillips  v. 
Barnes,  105  Mo.  App.  421,  80  S.  W.  43; 
Lathrop  V.  Mayer,  86  Mo.  App.  355; 
Herb  &  Frerichs  Chemical  Co.  v.  Lack- 
awanna Line,  70  Mo.  App.  274.  Mont. 
Silver  Bow  County  V.  Davies,  40  Mont. 
418,  107  Pac.  81.  Neb.— Miner  v.  Mor- 
gan, 83  Neb.  400,  119  N.  W.  781;  El- 
der V.  Webber,  3  Neb.  (Unof.)  534, 
92  N.  W.  126;  Gregory  v.  Kaar,  36  Neb. 
533,  54  N.  W.  859.  Term.— Scott  v. 
Turley,  9  Lea  631.  Wis.— Wood  v. 
Lake,  13  Wis.  84. 

This  is  the  rule  both  at  common  law 
and  under  the  code.  Kannaugh  v.  Quar- 
tette Min.  Co.,  16  Colo.  341,  27  Pac. 
245. 

Assuming  that  a  departure  exists  the 
proper  course  is  to  raise  the  question 
either  by  demurrer  or  by  motion. 
Agreeing  to  a  change  of  venue  "after 
the  pleadings  had  been  perfected,  in 
entering  into  a  stipulation  as  to  the 
principal  facts  in  the  case  and  going 
to  trial  upon  the  issue  as  made  up 
ought  to  preclude  one  from  opening 
the  pleadings  at  the  trial."  Ankeny  v. 
Clark,  148  U.  S.  345,  13  Sup.  Ct.  617, 
37  L.  ed.  475. 

38.  Beard  v.  Hand,  88  Ind.  183; 
Briggs  r.  Klosse,  5  Ind.  App.  129,  31 
N.  E.  208,  51  Am.  St.  Rep.  238;  Mort- 
land  V.  Holton,  44   Mo.  58. 

A  report  of  a  referee  stands  as  a 
verdict  or  finding  within  this  rule. 
Beard  v.  Hand,  88  Ind.  183,  citing  Hop- 
kins V.  Greensburg  Co.,  46  Ind.  187; 
New  v.  Wambach,  42  Ind.  456;  Mc- 
Aroy  v.  Wright,  25  Ind.  22;  Prenatt  V. 
Runyon,  12  Ind.  174. 

Raising  Question  for  First  Time  on 
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But  the  offending  party  cannot  invoke  this  rule  to  avoid  the  effect  of 
admissions  in  the  pleading,30  though  it  has  been  suggested  that  judg- 
ment might  be  arrested  where  the  issues  are  so  imperfect  that  the 
court  cannot  tell  for  whom  to  give  judgment.40 

B.  How  Question  Is  To  Be  Raised.  —  The  common  practice  is  to 
take  advantage  of  a  departure  by  general  demurrer,11  though  there 
lias  been  some  disagreement  as  to  this,42  and  in  some  jurisdictions  the 
rule  still  is  to  require  a  special  demurrer.43 

In  other  jurisdictions  a  motion  to  strike  out  is  required,44  at  least 
where  a  new  cause  of  action  is  set  forth,45  in  which  case  it  is  recog- 
nized as  a  proper  procedure  though  perhaps  not  absolutely  required.46 


Appeal.— U.  S—  Ankeny  v.  Clark,  148 
U.  S.  345,  13  Sup.  Ct.  617,  37  L.  ed. 
475.  Conn.— Fish  v.  Smith,  73  Conn. 
377,  47  Atl.  711,  84  Am.  St.  Rep.  161. 
Kan. — Consolidated  Kansas  City  S.  & 
R.  Co.  v.  Osborne,  66  Kan.  393,  71  Pac. 
838.    See  the  title  "Appeals." 

39.  The  reply  showed  that  plaintiff 
had  given  a  lien  to  a  third  party  sub- 
sequent to  the  time  he  claimed  to  have 
sold  to  defendant.  Schneider  v.  Ore- 
gon Pac.  R.  Co.,  20  Ore.  172,  25  Pac. 
391. 

40.  Jordan  v.  James,  5  Ohio  8S. 

41.  Me.— Pease  v.  McKusick,  25  Me. 
73.  Md. — Hanover  Fire  Ins.  Co.  v. 
Brown,  77  Md.  64,  25  Atl.  989,  27 
Atl.  314.  S.  C— Allen  v.  James  May- 
son's  Exr.,  3  Brev.  207;  Laws  v.  Car- 
rier, 2  Cin.  Sup.  Ct.  80.  Eng.— Rich- 
ards v.  Hodges,  2  Wm.  Saund.  83,  85 
Eng.   Reprint   751. 

The  usual  method  is  demurrer.  Jor- 
dan v.  James,  5  Ohio  88. 

Said  to  be  the  "only  mode."  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Saunders, 
36  Va.  969,   11    S.   E.   794. 

Departure  is  matter  of  substance 
and  ground  for  general  demurrer. 
Fla.  — Tillis  V.  Liverpool  &  L.  S.  Ins.  Co., 
46  Fla.  268,  35  So.  171.  N.  H.— Tarle- 
ton  v.  Wells,  2  N.  H.  306.  N.  J.— Salt 
Lake  City  Nat.  Bank  v.  Hendrickson, 
40  N.  J.  L.  52. 

"It  is  settled  in  this  state  that  a 
departure  may  be  taken  advantage  of 
by  demurrer."  Bishop  &  Co.  v.  Travis, 
51   Minn.  183,  53  N.  W.  461. 

May  demur  to  a  supplemental  bill 
on  the  ground  that  it  states  an  en- 
tirely new  cause  of  action.  Williams 
V.  Winans,  20  N.  J.  Eq.  392;  Scott 
V.  Turley,  9  Lea   (Tenn.)   631. 

42.  Departure  may  be  taken  ad- 
vantage of  on  general  demurrer.  There 
are  cases  to  the  contrary,  but  "this  is 


in  conformity  with  the  principles  of 
good  pleading."  Keay  V.  Goodwin,  16 
Mass.  1,  citing  Cutler  v.  Southern,  1 
Wm.  Saund.  116,  85  Eng.  Reprint  125, 
and  Richards  v.  Hodges,  2  Wm.  Saund. 
83,  85  Eng.  Reprint  751,  as  being  op- 
posed to  each  other  and  giving  pref- 
erence to  the  latter  case. 

Departure  "is  an  objection  open  on 
general  demurrer  (though  there  has 
been  some  doubt  as  to  that)."  Bartlett 
v.  Wells,  1  B.  &  S.  836,  8  Jur.  (N.  S.) 
762,  31  L.  J.  Q.  B.  57,  5  L.  T.  N.  S.  607, 
10  W.  R.  229,  101  E.  C.  L.  836,  121  Eng. 
Reprint  924.  See  also  query  in  West 
v.  Nibbs,  4  M.  G.  &  S.  172,  56  E.  C.  L. 
172. 

43.  Kansas  City  M.  &  B.  Co.  v. 
Matthews,  142  Ala.  298,  39  So.  207; 
Kickham  v.  Kane,  135  111.   App.   628. 

44.  Snyder  v.  Wheeler,  81  Kan.  508, 
106   Pac.   462. 

"Departure  in  pleading  is  not 
ground  of  demurrer  under  our  stat- 
utes." Walters  v.  Clance,  73  Kan.  680, 
85  Pac.  779.  This  gives  ample  op- 
portunity to  amend.  Logiodice  v.  Gan- 
non, 60  Conn.  81,  21  Atl.  100. 

45.  Where  amendment  introduces 
a  new  cause  of  action,  plaintiff's  rem- 
edy is  by  motion  to  strike  out,  not  by 
demurrer.  North  Italian  Colonial  Co. 
v.  Janovich  Calafiore  Co.,  166  Ala.  201, 
52  So.  339;  Moore  v.  First  Nat.  Bank, 
139  Ala.  595,  36  So.  777;  Shotwell  v. 
Gilkey,  31  Ala.  724.  But  see  South- 
ern R.  Co.  v.  Adams  Machine  Co.,  165 
Ala.  436,  51  So.  779;  Curry  v.  South- 
ern R.  Co.,  148  Ala.  57,  42  So.  447. 

46.  Ellis  v.  Soper,  111  Iowa  631,  '82 
N.  W.  1041;  Erickson  v.  McLellan  & 
Co.,  46  Wash.  661,  91  Pac.  249. 

Inconsistent  matter  may  be  stricken 
out  on  motion.  W.  H.  Frank  Brew.  Co. 
v.  Hammersen,  22  App.  Div.  475,  48  N. 
Y.   Supp.   30;    Eidlitz  v.  Rothschild,   87 
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Still  others  recognize  both  remedies,47  some  making  a  distinction  be- 
tween departures  which  go  to  the  substance  of  the  action  and  those 
which  contain  mere  surplusage,48  though  it  has  been  said  to  be  bad 
practice  to  both  demurrer  and  move  to  strike  out.49 

A  remedy  by  plea  in  abatement  has  been  recognized,50  as  has  raising 
the  question  by  objecting  to  the  introduction  of  evidence,51  but  this 
practice  is  said  to  be  one  that  should  not  be  extended.52 

C.  Determination  of  the  Question.  —  The  ' '  inconsistency  of  the 
reply"  must  appear  on  the  face  thereof  and  not  extrinsically  from 
the  evidence,53  nor  from  statements  of  counsel  or  parties  as  to  the 
intention.54  The  reply  may  be  read  with  the  answer  to  sustain  the 
complaint.65 


Hun  243,  33  1ST.  Y.  Supp.  1047;  Fitz- 
gerald v.  Rightmeyer,  12  Misc.  186,  33 
N.  Y.   Supp.  593. 

"Ought  upon  motion  or  objection  to 
have  been  stricken  out  or  disregarded." 
Hallner  V.  Union  Transfer  Co.,  79 
Neb.  215,  112  N.  W.  334.  See  also 
Code    Civ.   Proc,    §125. 

Harmless  Error. — It  is  not  preju- 
dicial to  refuse  to  strike  out  matter 
for  departure  where  the  same  mat- 
ter might  have  been  incorporated  by 
way  of  amendment  on  motion.  Hiltz  v. 
Scully,  1  Cin.  Sup.  Ct.   (Ohio)   555. 

47.  Woodward  v.  Woodward,  33 
Colo.  457,  81  Pac.  322. 

Neither  a  motion  to  strike  nor  a 
demurrer  is  sufficient  to  call  the 
court's  attention  to  a  departure  where 
the  demurrer  challenged  the  entire 
reply  for  the  reason  prescribed  by  the 
statute  for  assailing  new  matter,  and 
contested  the  new  matter  for  a  rea- 
son not  based  on  the  statute.  Brown  v. 
Baker,  39  Ore.  66,  65  Pac.  799,  66  Pac. 
193. 

48.  "There  is  not  entire  uniformity 
in  the  decisions  of  this  court  as  to  the 
proper  method  of  taking  advantage  of 
the  vice  of  departure  in  a  reply."  If 
it  alleges  new  matter  which  supports 
the  complaint,  and  contains  surplus 
averments  which  depart  from  the  com- 
plaint, the  surplusage  is  subject  to  be 
stricken  out  on  motion;  but  where  it 
does  not  allege  sufficient  facts  to 
avoid  the  answer  objection  to  it  may 
be  taken  by  demurrer.  McAroy  V. 
Wright,  25  Ind.  22.  See  also  Haas  v. 
Shaw,  91  Ind.  384;  Bearss  V.  Mont- 
gomery, 46  Ind.  544;  Reilly  v.  Rucker, 
16  Ind.  303;  Kilgore  V.  Powers,  5 
Blackf.   (Ind.)    22. 

"Numerous  cases  are  cited  to  the 
effect    that    objection    to    a    departure 
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may  be  raised  by  a  demurrer  for  want 
of  facts.''  Orr  v.  Leatheis,  27  Ind. 
App.   572,   61  N.   E.   941. 

49.  Laws  V.  Carrier,  2  Cin.  Sup. 
Ct.   (Ohio)   80. 

50.  Variance  between  declaration 
and  writ.  U.  S. — Chirac  v.  Reinicker, 
11  Wheat.  280,  6  L.  ed.  474.  Md. 
Chapman  r.  Davis,  4  Gill  166.  Pa. 
Slocum  v.  Slocum,  8  Watts  367. 

51.  Hallner  V.  Union  Transfer  Co., 
79  Neb.  215,  112  N.  W.  334;  Plummer 
v.  Rohman,  60  Neb.  61,  84  N.  W.  600; 
Kearney  Countv  Bank  v.  Zimmerman,  5 
Neb.   (Unof.)  556,  99  N.  W.  524. 

Objecting  to  the  admission  of  testi- 
mony and  seeking  for  a  non-suit,  bas- 
ing both  upon  a  departure,  sufficiently 
raises  the  question  without  also  ask- 
ing for  judgment  on  the  pleadings. 
Osten  V.  'Wiuehill,  10  Wash.  333,  38 
Pac.   1123. 

52.  The  proper  remedy  is  to  move 
against  the  pleading  and  not  to  go 
to  trial  and  object  to  the  introduc- 
tion of  evidence.  The  rule  has  been 
otherwise  but  will  not  be  extended  to 
other  cases.  Erickson  v.  McLellan  & 
Co.,  46  Wash.  661,  91  Pac.  249.  See 
also  supra,  III,  A. 

53.  Keairnes  v.  Durst,  110  Iowa  114, 
81  N.  W.  238. 

54.  Kansas  City  v.  Hart,  60  Kan. 
684,  57  Pac.  938;  Kuchler  v.  Weaver, 
23  Okla.  420,  100  Pac  915.  See  also 
the  title  "Construction  and  Theory  of 
Pleadings. ' ' 

55.  The  complaint  defectively  set 
out  that  plaintiff  claimed  as  receiver. 
The  answer  supplied  the  missing  mat- 
ter and  the  court  reading  the  plead- 
ings together,  held  that  the  complaint 
intended  to  claim  as  receiver.  White 
v.  Joy,  13  N.  Y.   83. 

Complaint    failed    to    state    that    de- 
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D.  Judgment  or  Order.  —  Where  from  the  whole  pleadings  con- 
strued together  it  is  clear  plaintiff  cannot  recover,  defendant  should 
have  judgment  notwithstanding  a  departure  in  his  pleadings;56  like- 
wise where  defendant's  plea  is  bad  plaintiff  may  have  judgment  though 
bis  reply  is  a  departure,57  under  the  rule  that  the  court  will  on  de- 
murrer go  back  to  the  first  bad  pleading.08 

For  departure  amounting  to  a  defect  in  parties  plaintiff,  defendant 
may  have  a  dismissal.59 


fendant  was  a  corporation.  The  an- 
swer implied  that  it  was.  Denver  & 
R.  G.  R.  Co.  v.  Cahill,  8  Colo.  App.  158, 
45   Pac.   285. 

56.  Keay    v.    Goodwin,    16    Mass.    1. 

57.  Wyman  v.  Mitchell,  1  Cow.  (N. 
Y.)  316. 

58.  Aetna  Life  Ins.  Co.  v.  Bockt- 
ing,  39  Ind.  App.  586,  79  N.  E.  524; 
Johnston  v.  Dew,  5  Hayw.  (Tenn.)  224. 

The     old     common     law     maxim     is 


equally  good  under  the  code  that  "a 
bad  replication  is  good  eiiouyh  for 
a  bad  plea."  Standard  Ace.  Ins.  Co.  v. 
Friedenthal,  1  Colo.  App.  5,  27  Pac. 
88. 

59.  The  trial  court  need  not  in  such 
ease  permit  an  amendment.  Hoxsie  v. 
Kempton,  77  Minn.  462,  SO  N.  W.  353. 

Judgment  to  be  rendered  by  review- 
ing court  where  record  shows  a  de- 
parture.   See  the  title    "Appeals." 
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I.  DEFINITION  AND  SCOPE  OF  TITLE. —  A.  Definition. 
Deposit  in  court  is  the  placing  in  the  custody  of  the  court  of  either 
property  or  money  which  is  the  subject  of  litigation,  or  which  the 
party  depositing  apprehends  may  become  the  subject  of  litigation.1 

B.  Scope  of  Title.  —  This  title  does  not  treat  of  deposit  as  an 
incident  to  tender,2  or  as  incident  to  other  proceedings,3  or  as  a 
means  of  obtaining  jurisdiction  or  of  enforcing  decrees,4  nor  the  effect 
of  deposit  upon  the  award  of  costs,5  or  the  amount  of  the  judgment.6 

II.  ORIGIN  AND  JURISDICTION.  —  A.  Origin.  —  The  right 
to  deposit  in  court  is  of  common  law  origin,7  and  has  been  recognized 
from  early  times;8  and  where  made  the  subject  of  legislative  enact- 
ment the  common  law  principles  will  be  found  generally  to  have  been 
enlarged.9 

B.  Jurisdiction.  —  It  is  one  of  the  inherent  powers  of  courts  of 
equity  to  order  money  paid  into  court,10  but  the  court  must  have  the 


1.  Payment  of  money  into,  court  is 
payment  to  the  clerk  under  the  gen- 
eral or  special  rule  permitting  the 
payment,  or  by  virtue  of  the  man- 
date of  the  court  in  its  process  or 
by  authority  of  law.  Brown  V.  People, 
3   Colo.    115. 

2.  See  the  titles  "Payment"  and 
1 '  Tender. ' ' 

3.  See  the  titles  "Chattel  Mort- 
gages;" "Decedents'  Estates;"  "Emi- 
nent Domain;"  "Executors  and  Ad- 
ministrators;" "Mechanics'  Liens;" 
"Mortgages;"  "Partition;"  "Recog- 
nizances. ' ' 

4.  See  the  titles  "Admiralty;" 
' '  Attachment ; "  "  Execution ; "  "  Gar- 
nishment. ' ' 

5.  See  the  title   "Costs." 

6.  See    the    title    "Judgment." 

7.  "I  have  no  doubt  but  at  com- 
mon law,  where  the  record  shows  that 
money  is  held  by  a  nominal  party, 
either  plaintiff  or  defendant,  solely  as 
trustee  for  the  benefit  of  some  other 
person,   not    a  party   to   the   record,   it 
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is  the  right  of  the  court,  at  the  in- 
stance of  the  party  in  interest,  to 
order  the  money  in  controversy  to  be 
brought  into  court."  Nusbaum  v. 
Emerv,  5  Biss.  393,  18  Fed.  Cas.  No. 
10,381. 

8.  "Money  has  been  brought  into 
court  by  defendants  in  actions  at  law 
under  the  common  rule  law  rule  from 
the  earliest  times."  Tuck  v.  Manning, 
150  Mass.   211,  22  N.  E.  1001. 

In  McKim  v.  Thompson,  1  Bland 
(Md.)  149,  the  court  says:  "This  prac- 
tice of  ordering  money  to  be  brought 
into  court  is  one  of  very  late  origin. 
Lord  Eldon  is  reported  to  have  said 
in  1803,  'I  remember  when  the  prac- 
tice was  introduced  of  making  a  de- 
fendant pay  in  money  appearing  by 
his  answer  or  examination  to  be  in 
his  hands.'  Mills  v.  Hanson,  8  Ves. 
91  (32  Ens.  Beprint  286);  Gilb.  For. 
Rom.  179." 

9.  See   infra,   statutes   cited.* 

10.  "In  the  absence  of  any  statu- 
tory provision  for  or  against  the  order 
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proper  jurisdiction  of  the  person,11  and  of  the  subject-matter.12 
It  is  also  recognized  as  one  of  the  common  law  powers  of  a  court  of 
law.18 

III.     WHEN    DEPOSITS    MAY    BE    VOLUNTARY.14  —  A.     To 

Free  Property  From  Liens.  —  Deposits  may  be  made  to  free  prop- 
erty from  the  lien  of  a  judgment.15  And  by  statute  in  most  states 
provision  is  made  for  relieving  from  liens  in  various  proceedings,  but 
this  is  not  within  the  scope  of  this  article.16 

B.  To  Be  Relieved  From  Care  of  Fund.  —  Where  one  has  in  his 
possession  property  or  a  fund  which  is  the  subject  of  litigation,  he 
may  as  a  general  rule  bring  it  into  court.17      And  by  statute  in  some 


in  question,  we  are  of  the  opinion  that 
the  power  to  grant  it  is  embraced  with- 
in the  general  inherent  powers  of  a 
court  of  equity. "  Calmbacher  v.  Neu- 
man,   18  N.  Y.  Supp.   198. 

"The  courts  of  equity  iu  this  state 
have  all  the  powers  of  the  English 
equity  courts.  The  power  of  laying 
hold  of  the  conscience  of  the  defend- 
ant and  compelling  him  to  do  what  is 
right,  has  always  been  exercised  by 
the  English  Chancellors."  So  the 
court  ordered  into  its  custody  a  fund 
obtained  by  fraud  and  which  defend- 
ant  was  about  to  remove  from  the 
state.  Eebham  v.  Fuhrman,  21  Ky.  L. 
Sep.   17,  50   S.  W.  976. 

But  there  are  certain  "well  denned 
restrictions  and  limitations  upon  it 
which  courts  of  equity  should  always 
be  careful  to  observe."  Dillon  v. 
Connecticut  Mut.  Life  Ins.  Co.,  44  Md. 
386;  McKim  v.  Thompson,  1  Bland 
(Md.)   150. 

11.  The  Orphan's  court  has  no 
power  to  ord:  r  paid  into  court  a  fund 
jointly  deposited  in  a  bank  by  an  ad- 
ministrator and  a  foreign  guardian. 
Conceding  that  it  has  all  the  jurisdic- 
tion of  a  court  of  equity  and  that  the 
foreign  guardian  has  no  standing  in 
this  state,  it  has  no  power  to  enter  a 
decree  or  judgment  against  the  bank 
which  may  perhaps  be  a  debtor  as  to 
this  fund  to  some  guardian  appointed 
in  this  state.  Appeal  of  the  Harris- 
burg  Nat.  Bank,  84  Pa.  380. 

12.  When  it  appears  that  the  judg- 
ment creditor  has  assigned  his  judg- 
ment before  third  party  orders  have 
been  served  on  defendant,  the  court  is 
without  any  jurisdiction  to  order  the 
money  paid  into  court.  The  third 
party  orders  being  dismissed  there  no 
longer  exists  any  further  lien  or  claim 
thereunder   and  the  duty  of  defendant 


was  to  pay  the  execution.  Hexter  v. 
Pennsylvania  B.  Co.,  43  App.  Div.  113, 
59  N.  Y.  Supp.  453. 

13.  Nusbaum  v.  Emery,  5  Biss.  393, 
18  Fed.  Cas.  No.  10,381. 

14.  As  incident  to  tender,  see  the 
titles  "Payment;"  "Tender." 

15.  Purdon's  Dig.  pp.  3471-2.  See 
also  the  titles  "Execution;"  "Judg- 
ment. ' ' 

16.  See  the  titles  dealing  with  the 
particular  proceeding  involved,  as 
' '  Chattel  Mortgages ; "  "  Mechanics ' 
Liens ; "    "  Mortgages. ' ' 

New  York.— Under  §24  of  the  lien 
law  (Laws  1885,  ch.  342),  a  sum  of 
money  may  be  paid  into  court  to  take 
the  place  of  the  lien.  See  Ward  v. 
Kilpatrick,  85  N.  Y.  413;  Hafker  v. 
Henry,  5  App.  Div.  258,  39  N.  Y.  Supp. 
134.  See  the  title  "Mechanics'  Liens." 

17.  Where  respondents  claim  that 
because  of  notices  of  assignments  and 
attachments  served  upon  them  it  will 
be  dangerous  to  pay  a  fund  to  com- 
plainants, the  court  will  decree  that 
the  money  be  paid  into  the  registry  of 
the  court  and  all  persons  claiming  an 
interest  in  the  fund  may  be  brought 
in  as  parties.  Mundv  v.  Louisville  & 
N.  E.  Co.,  67  Fed.  633,  14  C.  C.  A. 
583. 

An  owner  after  the  completion  of  a 
building  holds  the  percentage  of  the 
contract  price  required  by  §1184  of  the 
Code  of  Civil  Procedure  to  be  made 
payable  at  least  thirty-five  days  after 
final  completion,  to  be  paid  to  the 
contractor  or  lien  claimant  as  one  or 
the  other  may  prove  to  be  entitled  to 
it.  If  there  be  a  contract  between 
them  "the  owner  may  and  should  de- 
posit the  money  in  court  and  let  the 
contestants  then  have  their  rights  de- 
termined." De  Camp  Lumb.  Co.  v. 
Tolhurst,  99  Cal.  631,  34  Pac.  438. 

vol.  vn 


148 


DEPOSIT  IN   COURT 


jurisdictions  it  is  not  necessary  that  any    action    shall    have    been 
commenced  against  him.18 

This  right  may  be  invoked  by  debtors  who  are  not  certain  under 
the  circumstances  to  whom  the  debt  is  payable,19  and  has  been  applied 
at  the  instance  of  a  judgment  debtor  of  an  infant,  there  being  no 
guardian  to  whom  he  could  pay,20  to  relieve  a  tenant  who  is  not  cer- 
tain as  to  whom  rents  should  be  paid,21  to  a  vendee  after  lis  pendens 
filed  in  a  suit  against  his  vendor,22  and  to  relieve  the  sheriff  when 
he  is  unable  to  decide  to  whom  he  should  pay  funds  coming  into 
his  hands.23 


"The  bringing  money  into  court  is 
a  practice  adopted  to  relieve  the  de- 
fendant against  an  unexpected  suit  for 
money,  which  he  is  willing  to  pay, 
but  which  he  has  not  tendered  to  the 
plaintiff  before  the  commencement  of 
the  suit."  Boyden  v.  Moore,  5  Mass. 
365. 

18.  "When  money  or  other  personal 
property  in  the  possession  of  any  per- 
son as  bailee  or  otherwise  is  claimed 
adversely  by  two  or  more  persons,  and 
the  right  thereto  as  between  such 
claimants  is  in  doubt,  the  person  so 
in  possession,  though  no  action  be 
commenced  against  him  by  any  of  the 
claimants,  may  place  the  property  in 
the  custody  of  the  court.  He  shall  ap- 
ply to  the  district  court  of  the  county 
in  which  the  property  is  situated  or  to 
any  municipal  court  therein,  setting 
forth  by  petition  the  facts  which  bring 
the  case  within  the  provisions  of  this 
section  and  the  names  and  places  of 
residence  of  all  known  claimants  of 
such  property.  If  satisfied  of  the  truth 
of  such  showing,  the  court,  by  order, 
shall  designate  a  depositary  to  whom 
the  money  or  other  property  may  be  de- 
livered, and  direct  that  upon  such  de- 
livery and  upon  giving  notice  thereof 
to  all  persons  interested,  personally,  or 
by  registered  mail,  as  in  such  order 
prescribed,  the  petitioner  be  relieved 
from  further  liability  on  account  there- 
of. This  section  shall  apply  to  cases 
where  property  held  under  like  condi- 
tions is  garnished  in  the  hands  of  the 
possessor;  but  in  such  cases  the  ap- 
plication shall  be  made  to  the  court 
in  which  the  garnishment  proceedings 
are  pending."  Minnesota  Eev.  Laws, 
§4139. 

19.  "The  debtor  whose  debt  will 
become  due  pending  the  litigation  can- 
not safely  pay  it  to  either  of  the  par- 
ties  after   notice.     If  he   is   willing   to 
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pay  the  debt,  he  is  at  liberty  to  pay 
it  into  court  to  the  credit  of  the 
cause."  Mills  V.  Pittman,  1  Paige  Ch. 
(N.  Y.)   490. 

"It  is  true  that  an  obligor  cannot 
make  a  legal  payment  after  notice  of 
an  assignment  of  the  debt  to  a  use 
plaintiff,  but  conceding  this  it  does 
not  prevent  his  relieving  himself  from 
the  debt,  interest  and  costs  by  turn- 
ing the  fund  over  to  the  court  for  dis- 
position, so  as  to  ascertain  who  is  the 
substantial  plaintiff."  McGaughey  V. 
McGaughey,  44  Pa.  Super.  29. 

20.  After  an  infant,  suing  by  guar- 
dian ad  litem  had  obtained  judgment, 
defendant  and  the  guardian  agreed 
there  should  be  no  appeal,  bu  t  the 
guardian  was  unable  to  qualify  as  gen- 
eral guardian  and  the  defendant  was 
anxious  to  pay  the  judgment.  Calm- 
bacher  V.  Neuman,  18  N.  Y.  Supp.  198. 

21.  The  rents  were  claimed  by  the 
sheriff,  by  the  dative  testamentary 
executor,  and  by  the  ostensible  owner 
of  the  property  holding  under  a  pur- 
chase from  the  universal  legatee.  Suc- 
cession of  Townsend  v.  Sykes,  38  La. 
Ann.  862. 

22.  Moulton  v.  Kolodzik,  97  Minn. 
423,  107  N.  W.  154. 

23.  When  the  sheriff  has  received 
moneys,  if  adverse  claims  are  made 
against  it  upon  him  he  may  move  for 
leave  to  pay  the  money  into  court. 
Acker  V.  Ledyard,  8  N.  Y.  62;  Hex- 
ter  v.  Pennsylvania  E.  Co.,  43  App.  Div. 
113,  59  N.  Y.  Supp.  453. 

If  the  sheriff  has  notice  of  some  one 
contesting  the  right  of  an  execution 
creditor  to  the  funds  in  his  hands  and 
such  party  does  not  move  that  the 
fund  be  paid  into  court,  the  sheriff 
may  himself  move  the  court  and  call 
upon  the  party  to  make  the  necessary 
affidavit.  Marble  Co.  V.  Burke,  5  W. 
N.    C.    (Pa.)    124. 
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But  one  cannot  evade  the  performance  of  a  duty  imposed  upon  him 
by  law  by  making  a  deposit  in  court,21  and  the  statutes  have  been 
held  to  apply  only  to  persons  holding  funds  in  an  official  capacity.25 
And  it  is  said  also  that  the  statutes  partake  of  the  nature  of  inter- 
pleader, at  least  to  the  extent  that  the  party  invoking  them  must 
assert  absolutely  no  claim.26 

IV.  RIGHT  TO  COMPEL  DEPOSIT.  —  A.  As  Affected  by  the 
Title  of  Eespective  Parties.27  —  The  person  called  upon  to  deposit 
a  fund  in  court  must  have  no  equitable  right  or  title  whatever  to  hold 
the  money,28  but  it  is  not  necessary  that  the  moving  party  show  an  un- 
questionable right  to  it.29 

"Where  the  only  question  left  to  be  litigated  is  which  of  several 
parties  other  than  the  party  having  the  fund  is  entitled  to  it,  the 
fund  will  be  ordered  paid  into  court,30  but  where  there  are  several 


And  of  course  he  may  pay  it  into 
court  in  strict  compliance  with  the 
writ.  Stebbins  V.  Walker,  14  N.  J.  L. 
90. 

24.  Surety  Paying  Debt  Entitled  to 
Collateral. — A  surety  having  paid  his 
principal's  debt  is  entitled  to  posses- 
sion of  the  collateral  held  by  the  payee 
as  a  matter  of  law.  So  the  payee 
should  surrender  it  on  demand  and  not 
deposit  it  in  court  either  at  common 
law  or  under  a  statute  (Laws  1895, 
ch.  65)  which  provides  that  when  two 
or  more  parties  claim  property  in  the 
possession  of  another  and  he  is  "un- 
able to  determine  to  whom  the  same 
rightfully  belongs  or  who  is  rightfully 
entitled  to  the  possession  thereof"  he 
may  on  action  brought  by  one  claim- 
ant deposit  it  in  court  and  give  notice 
to  the  other  claimants.  Lien  V.  Sioux 
Falls  Sav.  Bank,  12  S.  D.  317,  81  N.  W. 
628. 

25.  Rhode  Island. — Pub.  Laws,  ch. 
651,  1899,  provides  whenever  "any 
executor,  administrator,  guardian,  trus- 
tee or  any  other  person  holds  any  sum 
of  money  .  .  .  payable  or  deliver- 
able to,  or  the  property  of,  another, 
and  the  person  entitled  thereto  cannot 
for  any  reason  give  proper  receipt  or 
discharge  therefor,  and  such  executor, 
administrator,  guardian,  trustee  or 
other  person  holding  the  said  moneys 
or  property  desires  to  free  himself 
from  further  liability  therefor  he  may 
pay  or  deliver  the  same  into  the  regis- 
try," applies  only  to  persons  in  official 
relations.  A  bank  which  has  received 
a  deposit  in  the  ordinary  course  of 
business    cannot    avail     itself     of     the 


statute.     Providence  Inst,  for  Savings 
V.  Dailey,  22   B.   I.   239,   47   Atl.   319. 

26.  So  a  custodian  cannot  after  con- 
testing the  claim  to  judgment  against 
him  prolong  the  litigation  by  invoking 
the  statute  (Laws  1895,  ch.  329)  which 
provides  that  a  custodian  of  property 
claimed  by  two  or  more  persons  ad- 
versely to  each  other,  being  "unable 
to  determine  to  whom  the  same  right- 
fully belongs  may  when  action  is 
brought  against  him  to  recover  the 
same,  pay  the  money  or  deliver  the 
property  to  the  clerk  of  the  court  in 
which  the  action  was  brought  and 
thereafter  be  relieved  from  any  further 
liability  on  account  thereof."  Austin 
v.  March,  '86  Minn.  232,  90  N.  W.  384. 

That  a  party  on  interpleading  must 
be  so  disinterested  that  he  may  pay  the 
money  into  court  and  "retire  from  the 
controversy,"  see  McKinney  V.  Kuhn, 
59  Miss.  186;  French  v.  Eobrchard,  50 
Vt.  43;  Holmes  v.  Clark,  46  Vt.  22. 

27.  See  also,  infra,  IV,  G. 

28.  McKim  v.  Thompson,  1  Bland 
(Md.)  150.  See  also,  Hopkins  v.  Mc- 
Eldery,  4  Md.  Ch.  23. 

"If  money  is  ordered  to  be  brought 
in  which  is  not  clearly  due,  very  gross 
injustice  may  be  done,  as  the  defendant 
may  be  put  to  great  inconvenience  and 
afterwards  be  told  that  his  view  of 
the  case  was  correct."  Hagell  v.  Cur- 
rie,  L.  R.   2   Ch.   App.   449. 

29.  McKim  v.  Thompson,  1  Bland 
(Md.)  150,  citing  Freeman  v.  Fairlie, 
3  Mer.  29,  36  Eng.  Eeprint  12.  See 
also,  Hopkins  V.  McElderv,  4  Md.  Ch. 
23. 

30.  The  liability  of  defendant  in- 
surance   company    was    established    but 
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litigants  the  court  will  not  order  the  money  paid  to  one  of  them  until 
the  respective  right  of  all  the  claimants  is  passed  upon.31 

B.  Existence  of  Some  Other  Remedy.  —  While  the  court  will 
not  order  a  fund  paid  into  court  merely  as  a  means  of  enforcing 
payment  of  a  debt,32  the  court  may  make  the  order  in  a  proper  case 
as  an  aid  to  the  enforcement  of  an  equitable  lien  although  defendant's 
acts  amounted  to  a  conversion  for  which  an  action  at  law  would  lie.33 

C.  To  Maintain  Jurisdiction.  —  One  object  of  a  deposit  is  to 
maintain  jurisdiction.34 

D.  To  Expedite  Justice.  —  Funds  or  property  may  be  ordered 
into  court  to  expedite  justice.35 

E.  To  Oversee  Distribution  of  Funds  in  Sheriff's  Hands. 
Where  a  contest  arises  over  the  proceeds  of  an  execution  sale,  the 
court  has  power  to  order  the  proceeds  paid  into  court,36  though  there 


it  was  not  clear  just  which  one  of  sev- 
eral petitioners  was  entitled  to  the 
fund.  Herman  &  Son  v.  Louisiana 
State  Ins.   Co.,  7  La.  502. 

31.  Succession  of  John  S.  Thompson, 
14  La.   Ann.   810. 

"It  is,  to  say  the  least,  somewhat 
startling  that  the  court  can,  simply  by 
its  own  fiat,  direct  a  party  to  pay  a 
sum  of  money  into  court  to  take  the 
place  of  an  alleged  lien,  where  the 
right  to  the  money  and  the  existence  of 
the  lien  are  disputed  facts,  to  be  de- 
termined upon  the  trial  of  an  action 
brought  for  that  purpose."  Van  Kan- 
nel  Revolving  Door  Co.  v.  Sloane,  122 
App.  Div.  610,  107  N.  Y.   Supp.   504. 

32.  Where  a  fund  has  been  released 
from  attachment  on  the  giving  of  a 
bond,  the  debtor  cannot  petition  the 
court  to  compel  one  of  the  sureties  to 
whom  he  loaned  the  fund  after  its 
release  from  attachment  to  pay  same 
into  court.  Harvey  v.  Hughes,  9  Baxt. 
(Tenn.)    556. 

33.  A  bill  alleged  an  agreement  for 
a  lien  on  personal  property  to  secure 
a  debt  and  for  a  trustee  who  was  to 
sell  the  property  and  deposit  the  pro- 
ceeds in  a  bank  and  pay  the  debt 
therefrom;  that  defendant  had  misap- 
propriated a  sum  and  placed  it  in  a 
safety  deposit  box  inaccessible  to 
plaintiff,  and  asked  for  a  foreclosure 
of  the  lien.  Metzker  v.  Field,  159  Mo. 
App.   455,   141   S.   W.   488. 

34.  Rebham  v.  Fuhrman,  21  Ky.  L. 
Rep.  17,  50  S.  W.   976. 

Where,  pending  litigation,  the  person 
having  custody  of  a  fund  by  virtue  of 
his  being  an  officer  of  the  government 
ceases  to  be  such  officer,  the  fund  will 
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be  ordered  paid  into  cotirt.  Nusbaum 
V.  Emery,  5  Biss.  393,  18  Fed.  Cas.  No. 
10,381. 

After  sale  in  partition  proceedings 
where  one  of  the  parties  entitled  to 
part  of  the  proceeds  cannot  be  found, 
it  is  proper  to  order  the  referees  to  pay 
such  portion  to  the  clerk  to  abide  the 
further  order  of  the  court.  Walters- 
Gates  v.  Wilkinson,  92  Iowa  120,  60 
N.  W.  514,  following,  Doogan  V.  Elliott, 
43  Iowa  342;  Wright  V.  Harris,  31  Iowa 
272;  Morgan  V.  Long,  29  Iowa  434,  as 
to  authority  to  so  order  though  not 
expressly  provided  by  statutes. 

35.  It  appeared  from  defendant's 
answer  that  he  had  in  his  hands  a  con- 
siderable sum  of  money  belonging  to 
complainant's  estate.  It  was  contended 
that  the  petition  to  have  same  paid  into 
court  was  "novel."  The  court  says: 
"The  application  is  reasonable.  There 
can  be  no  use  in  delaying  this  part  of 
the  case  till  the  residue  is  disposed 
of.  The  administration  of  justice  will 
be  expedited  bv  this  practice."  Clark- 
son  v.  DePeys'ter,  Hopk.  Ch.  (N.  Y.) 
274. 

One  of  the  objects  of  ordering  money 
paid  into  court  is  ' '  by  circumscribing 
the  field  of  controversy  to  accelerate 
the  further  progress  of  the  case  and 
save  costs."  McKim  v.  Thompson,  1 
Bland   (Md.)   150. 

36.  Brown  v.  People,  3  Colo.  115; 
Acker  v.  Ledyard,  8  N.  Y.  62. 

Whether  the  writ  should  direct  money 
to  be  paid  into  court  or  distributed  by 
the  sheriff  and  how  far  he  is  bound  to 
strictly  comply  with  the  writ,  see  the 
title  " Execution." 
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is  authority  to  the  effect  that  the  power  did  not  exist  at  common 
law.37  Under  a  statute,  permitting  the  practice  it  has  been  held  that 
the  power  extends  to  proceeds  of  sales  of  personal  as  well  as  of  real 
property,3S  but  that  there  should  be  some   real  controversy  over  a 

material  fact.39 

• 

F.  Preservation  op  Fund  From  Loss  or  Deterioration.  —  One 
of  the  objects  of  ordering  a  fund  paid  into  court  is  to  prevent  its  loss 
or  deterioration  pending  the  litigation.40 

Mere  insolvency  of  a  defendant  is  not  a  sufficient  reason  for  ordering 
him  to  pay  into  court,41  but  where  the  fund  is  lying  unproductive 
in  the  hands  of  an  insolvent  assignee,42  or  is  liable  to  be  lost,  it  may 
be  ordered  paid  into  court.43 

6.  Admission  in  Pleadings  or  Evidence  That  a  Sum  Is  Due. 
Where  the  pleadings  admit  a  sum  to  be  due  it  is  proper  to  order  that 
the  same  be  paid  into  court,44  and  it  is  said  this  was  originally  the 


37.  Marble  Co.  V.  Burke,  5  W.  N.  C. 
(Pa.)    124. 

38.  Under  Pennsylvania  Act,  April, 
1827,  embodied  in  Eev.  St.  of  June  16, 
1836,  the  court  has  authority  to  order 
money  in  the  sheriff's  hands  paid  into 
court  to  dispose  of  all  questions  con- 
cerning' the  distribution.  Marble  Co. 
v.  Burke,  5  W.  N.  C.  (Pa.)  124. 

39.  In  a  rule  to  show  cause  why 
the  sheriff  should  not  pay  into  court 
proceeds  of  an  execution  sale,  the  ques- 
tion is  not  whether  the  claim  of  peti- 
tioner is  well  founded  but  whether  or 
not  it  is  clear  that  it  is  unfounded. 
The  practice  has  been  otherwise  but 
is  bad.  The  money  should  be  ruled 
into  court  if  the  petition  discloses  a 
reasonable  ground  of  controversy. 
Deckerman  v.  Edinger,  13  Pa.  Co.  Ct. 
541,  following,  Mather  v.  McMichael, 
13  Pa.  301;  In  re  Bastian,  90  Pa.  472; 
Williams'  Appeal,  9  Pa.  267  (in  which 
it  is  held  to  be  the  sheriff's  duty  to 
pay  the  proceeds  to  the  parties  in  clear 
cases,  but  he  may  return  the  money 
into  court  "where  ignorance  or  doubt 
exists  or  controversy  is  threatened.") 

40.  The  practice  of  ordering  money 
into  court  has  become  one  of  the  most 
ordinary  methods  by  which  the  court 
enforces  its  jurisdiction  of  preserving 
property  in  dispute  pending  a  litigation. 
Dillon  v.  Connecticut  Mut.  Life  Ins. 
Co.,  44  Md.   386. 

"The  objects  and  inducements  for 
making  an  interlocutory  order  or  par- 
tial decision  of  this  kind,  are  to  re- 
move the  fund  out  of  danger;  to  place 
it  in   a   state  of   the   greatest   security 


for  the  benefit  of  all  concerned."     Mc- 
Kim  v.  Thompson,  1  Bland   (Md.)    150. 

41.  "We  have  been  referred  ±o  no 
principle  or  authority  upon  which  such 
an  order  can  be  sustained.  .  .  .  The 
practical  effect  of  this  order  is  the 
same  as  that  of  an  attachment."  Bal- 
estier  v.  The  Metropolitan  Nat.  Bank, 
43   Hun    (N.  Y.)    564. 

Motion  for  an  order  for  a  balance 
due  by  one  of  the  defendants  as  an 
executor  to  be  paid  into  court.  "This 
cannot  be  done.  You  may  proceed  on 
to  a  decree,  which  you  may  enforce  as 
in  other  like  cases,  by  the  usual  process 
of  the  court."  Campbell  V.  Braxton, 
4  Hen.  &  M.  (Va.)  446. 

42.  Haggerty  v.  Duane,  1  Paige  Ch. 
(N.  Y.)   321. 

43.  On  allegation  of  a  party  claim- 
ing a  lien  for  salvage  that  a  fund  aris- 
ing from  the  sale  of  the  property  is 
liable  to  be  lost  because  some  of  the 
parties  claiming  an  interest  are  in- 
solvent, the  fund  may  properly  be  or- 
dered paid  into  court.  Lewis  v.  Dodge, 
17   How.   Pr.    (N.   Y.)    229. 

In  the  exercise  of  the  chancery  juris- 
diction the  court  has  power  to  require 
the  payment  of  money  into  court  to 
prevent  its  being  removed  from  the 
state,  where  he  has  acquired  posses- 
sion of  it  by  fraud  and  is  insolvent. 
Eebham  v.  Fuhrman,  21  Ky.  L.  Kep. 
17,  50  S.  W.  976. 

44.  Clarkson  v.  DePeyster,  Hopk. 
Ch.   (N.  Y.)   274. 

In  an  action  for  rent  where  defend- 
ant in  his  affidavit  of  defense  admits 
a  certain  sum  is  due  for  rent  but  de- 
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only  ground  upon  which  the  deposit  could  be  compelled.15  But  an 
admission  which  is  in  the  nature  of  an  offer  to  compromise  is  not 
sufficient;40  nor  is  an  admission  in  a  co-defendant's  answer.47 

Many  of  the  states  have  enacted  that  when  the  pleadings  or  ex- 
amination of  a  party  show  that  he  has  money  or  property  in  his  hands 
belonging  to  another  he  may  be  ordered  to  deposit  the  same  in 
court.48  On  such  admission  it  seems  that  the  best  practice  is  to  invoke 
the  aid  of  this  statute  instead  of  having  a  receiver  appointed.49  _  But 
under  such  statute  one  cannot  be  compelled  to  pay  in  a  sum  which  is 
only'  incident  to  the  litigation  and  dependent  upon  the  judgment  to 
be  rendered  therein;50  nor  on  final  decree  be  compelled  to  deposit 
security  for  the  indemnification  of  the  adverse  party  from  possible 
claims.51     Nor  does  the  statute  give  any  power  to  try  the  title  to 


nies  plaintiff's  right  to  recover  pend- 
ing a  contest  of  a  will  under  which 
plaintiff  claims  title  to  the  demised 
property,  an  order  of  court  is  proper 
entering  judgment  for  the  amount  ad- 
mitted to  be  due  and  ordering  it  paid 
into  court  to  abide  its  further  order 
pending  the  contest.  Dietrich  V.  Diet- 
rich, 154  Pa.  92,  25  Atl.  1080. 

45.  "It  is  said,  in  the  books,  that 
orders  of  this  kind  were  originally  con- 
fined to  cases  where  the  facts  were 
expressly  admitted  in  the  defendant's 
answer,"  but  such  strictness  is  no 
longer  required.  McKim  v.  Thompson, 
1   Bland    (Md.)    150. 

46.  The  clause  read:  "The  respond- 
ent believed,  and  still  believes,  that 
the  balance  there  struck  in  favor  of 
the  complainant  was  too  large."  Hop- 
kins v.  McEldery,  4  Md.  Ch.  23. 

47.  McKim  v.  Thompson,  1  Bland 
(Md.)    150. 

48.  California  Code  Civ.  Proc, 
§572,  is  as  follows:  "When  it  is  ad- 
mitted by  the  pleadings  or  shown  upon 
examination  of  the  party  to  the  ac- 
tion that  he  has  in  his  possession  or 
under  his  control,  any  money  or  other 
thing  capable  of  delivery,  which,  be- 
ing the  subject  of  litigation  is  held 
by  him  as  trustee  for  another  party  or 
which  belongs  or  is  due  to  another 
party,  the  court  may  order  the  same 
upon  motion  to  be  deposited  in  court 
or  delivered  to  such  party  upon  such 
conditions  as  may  be  just,  subject  to 
the  further  direction  of  the  court." 

To  the  same  effect,  see,  Aria. — Rev. 
St.,  1901,  §1528.  Ark.— Kirby's  Dig., 
1904,  §6358.  Idaho.— Rev.  Codes,  §4339. 
Tnd.— Burns'  Rev.  St.,  1908,  §1282.  la. 
Code,  §368.     Minn.— Rev.  Laws,  §4263. 
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Mont.— Code  Civ.  Proc,  §970.  Nev. 
Comp.  Laws,  1900,  §3240.  Ohio.— Gen. 
Code,  1910,  §11S99.  S.  C— Code  Civ. 
Proc.  §265.  S.  D. — Code  Civ.  Proc, 
§233.  Utah.— Comp.  Laws,  1907,  §3120. 
Wash.— Code  of  Proc,  §745.  Wis. 
Sts.,  1898,   §2793. 

49.  When  a  sheriff  admits  by  his 
answer  that  he  has  funds  in  his  hands 
that  are  the  subject  of  litigation,  the 
proper  procedure  would  be  under  §303 
and  not  under  §298  providing  for  the 
appointment  of  a  receiver,  in  the  ab- 
sence of  allegations  showing  the  statu- 
tory reasons  for  appointment  of  a  re- 
ceiver. Combs  v.  Breathitt  County,  20 
Ky.  L.  Rep.  1247,  49  S.  W.  2. 

50.  Green  v.  Duvergey,  146  Cal. 
379,  80  Pac  234. 

Stockholders'  Action  for  Accounting. 
So  the  court  is  without  jurisdiction  to 
make  such  an  order  in  an  action  "hav- 
ing for  its  purpose  the  procuring  of  an 
accounting  between  the  corporation 
and  its  stockholders  and  to  determine 
the  amount  of  money  in  the  possession 
of  any  of  the  parties  to  the  action 
belonging  to  the  corporation  with  a 
view  to  having  it  paid  into  court  and 
winding  up  the  corporate  affairs." 
Burke  v.  Superior  Court  of  California, 
7  Cal.  App.  178,  93  Pac.  1058. 

51.  Plaintiff  as  assignee  of  money 
deposited  in  a  bank  obtained  judgment 
against  the  bank  but  the  court  re- 
quired him  to  give  security  to  indemni- 
fy the  bank  against  possible  claims  of 
his  assignor.  "There  was  no  admis- 
sion in  the  pleading  or  examination  of 
the  defendant,  as  contemplated  by  this 
section.  On  the  contrary  the  defend- 
ant pleaded  a  general  denial  and  there 
was  no  examination  of  the  party.     Be- 
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an  office  in  a  corporation  by  means  of  requiring  one  person  to  turn 
over  the  effects  of  such  office  to  another.62 

The  admission  must  be  without  conditions,53  and  the  adverse  party 
must  claim  the  property  absolutely.54  But  where  there  was  a  "virtual 
admission"  that  all  but  an  "indefinite  portion"  was  held  in  trust 
for  the  adverse  party  the  fund  was  ordered  paid  into  court,55  as  it 
was  where  there  were  several  claimants  who  united  in  asking  that 
the  money  be  paid  in  and  the  party  to  be  ordered  had  no  claim  to 
the  fund.56 

V.    PROCEDURE    TO    BRING    MONEY    INTO    COURT.  — A. 

Necessity  for  a  Motion.  —  Money  can  be  paid  into  court  only  with 
the  court's  express  permission  on  motion  therefor;57  though  the  court 


side  this  the  section  seems  not  to  con- 
template the  making  of  such  an  order 
on  the  final  hearing,  as  the  deposit  in 
court  of  the  money  or  thing  in  contro- 
versy is  to  be  made  subject  to  the 
further  order  of  the  court."  Swingle 
V.  State  Bank,  41  Ind.  423. 

52.  "This  section  of  the  statute 
does  not  refer  to  property  held  by  an 
officer  by  virtue  of  his  office  as  in 
the  present  case.  It,  no  doubt,  refers 
to  property  held  by  a  party  as  trustee, 
simply,  with  no  rights  thereto  other 
than  as  trustee,  or  to  property  belong- 
ing or  due  to  another  party  claiming 
it.  .  .  .  Under  this  section  of  the 
code  the  court  would  have  no  author- 
ity to  take  the  property  of  the  cor- 
poration from  the  possession  of  one 
officer  and  deliver  it  to  another  not 
authorized  by  the  charter  and  by-laws 
of  the  corporation  to  hold  it."  State 
ex  rel.  Byers  v.  Superior  Court,  28 
Wash.  403,  68  Pac.  865.  See  also, 
Standard  Gold  Min.  Co.  V.  Byers,  31 
Wash.  100,  71  Pac.  766. 

53.  So  where  an  answer  shows  that 
defendant  claims  to  have  made  dis- 
bursements and  to  be  entitled  to  a 
salary  both  of  which  he  claims  are 
charges  against  the  fund,  he  cannot  be 
compelled  to  pay  in  such  moneys. 
Burke  V.  Superior  Court,  7  Cal.  App. 
178,  93  Pac.  1058,  citing,  Hagell  v. 
Currie,  L.   E.   2   Ch.   App.   449. 

54.  To  make  a  party  subject  to  the 
rule  that  money  will  be  ordered  paid 
into  court  where  it  clearly  appears  in 
the  cause  that  he  himself  has  no  right 
to  retain  it,  it  must  appear  both  from 
the  admission  of  the  party  and  the 
claim  of  his  antagonist  that  the  right 
is  absolute.  If  the  admission  makes 
the  right  dependent  upon  some  condi- 
tion or  if  the  antagonist  does  not  claim 


an  immediate  right  to  the  money  or 
disputes  the  existence  of  the  condition 
the  court  will  not  order  the  money  to 
be  deposited  before  a  hearing  in  the 
cause  and  a  judicial  determination  of 
the  respective  rights  of  the  parties. 
Green  v.  Duvergey,  146  Cal.  379,  80 
Pac.    234. 

55.  In  an  action  on  a  mining  lease 
defendant  sought  to  have  proceeds  of 
certain  ore  paid  into  court.  Plaintiff 
resisted  on  the  ground  that  one  por- 
tion of  the  fund  was  held  to  recoup 
itself  for  damages  through  the  break- 
ing of  the  lease,  and  another  portion 
was  claimed  as  plaintiff's  absolute 
property  though  having  been  taken  by 
defendant  under  color  of  the  lease. 
The  court  found  that  plaintiff  under 
the  terms  of  the  lease  was  defendant's 
trustee  and  since  "a  debt  accruing  to 
one  in  his  individual  capacity  cannot 
be  set  off  against  a  debt  due  him  as 
trustee"  plaintiff's  claim  for  recoup- 
ment "would  not  affect  the  power  of 
the  court  to  direct  the  payment  of 
an  amount  of  money  admitted  to  be 
held  in  trust."  The  court  admits  that 
so    far    as    the    fund    consists    of    pro- 

j  ceeds  of  property  which  plaintiff  claims 
as  its  own,  there  is  no  admission  that 
it  is  held  as  trustee,  but  construed 
the  pleading  as  being  a  "virtual  ad- 
mission" that  all  but  "an  indefinite 
portion"  was  held  in  trust  for  de- 
fendant, and,  therefore,  the  court  had 
jurisdiction  to  make  the  order.  Flor- 
ence-Goldfield  Min.  Co.  v.  District 
Court,  30  Nev.  391,  97  Pac.  49. 

56.  Eeid  v.  Steele,  7  Idaho  571,  64 
Pac.  892. 

57.  Whether  the  court  will  order  a 
fund  to  be  paid  into  court  is  for  it 
to  determine  on  motion.  The  sheriff 
has   no  authority  to  pay  in  a  fund  on 
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has,  of  course,  power  to  treat  a  payment  as  a  deposit  where  no  motion 
was  in  fact  made.58 

B.  Notice  of  Motion.  —  Notice  of  motion  must  be  given  to  all 
interested  parties,59  even  where  the  party  has  admitted  by  his  plead- 
ings that  he  has  property  in  his  possession.60 

C.  Time  op  Making  Order.  —  The  order  may  be  made  during  the 
progress  of  the  trial,61  or  by  the  judge  out  of  court.62 

D.  Former  Adjudication.  —  The  parties  are  concluded  by  a 
previous  order  for  substantially  the  same  relief.63 

E.  Affidavits  and  Proofs.  —  Upon  affidavits  or  other  proof 
shown  to  the  court  it  must  be  judicially  determined  that  the  party 
to  be  ordered  has  no  right  to  retain  the  fund,04  but  the  main  pro- 


Ms   own   responsibility.     Marble   Co.  V. 
Burke,  5  W.  N.  C.   (Pa.)   124. 

The  sheriff  not  being  directed  by  the 
execution  to  pay  the  money  into  court 
but  to  have  it  ready  to  render  to 
plaintiff,  he  is  not  authorized  to  pay 
the  money  over  to  the  clerk  without 
an  order  of  court.  Brown  v.  People, 
3   Colo.   115. 

"After  an  action  is  commenced 
against  a  sheriff  for  money  received 
upon  an  execution,  he  stands  upon  the 
same  footing  as  other  debtors,  and  can 
not  discharge  himself,  by  simply  bring- 
ing the  money  into  court.  He  can  pay 
into  court,  but  then  the  payment  must 
be  made  in  the  manner  established  by 
the  rules  and  practice  of  the  court." 
Dygert  v.  Crane,  1  Wend.   (N.  Y.)   534. 

"In  order  to  constitute  a  payment 
into  court  the  payment  must  be  made 
under  a  rule  or  order  of  the  court 
to  that  effect,  the  reason  for  this  be- 
ing that  a  payment  made  under  such 
rule  is  a  judicial  admission  by  the 
party  making  the  payment  of  the  facts 
implied  by  the  payment  in  favor  of 
his  adversary.  In  the  absence  of  such 
rule  it  is  no  such  admission."  David- 
son v.  Lamprey,  16  Minn.  445. 

The  clerk  has  no  authority  to  re- 
ceive money  without  a  rule  of  court. 
Baker  v.   Hunt,   1   Wend.    (N.   Y.)    103. 

58.  Where  this  has  not  been  done 
expressly  or  by  implication  the  fund 
cannot  be  considered  as  one  paid  into 
court.     Hammer  v.  Kaufman,  39  111.  87. 

59.  Brooks  v.  Dent,  4  Md.  Ch.  473; 
Abegg  v.  People's  Trust  Co.,  58  App. 
Div.  611,   68  N.  Y.  Supp.   755. 

Land  was  mortgaged  to  the  state  for 
money  loaned  on  said  land  out  of  the 
superior  court,  being  part  of  certain 
moneys  that   had  been  paid  in  by  the 
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sheriff  as  applicable  to  the  one-third 
part  of  a  recognizance  by  the  terms  of 
which  the  interest  was  payable  to  a 
widow  during  her  life.  The  owner  of 
the  equity  of  redemption  cannot  peti- 
tion that  the  moneys  so  loaned  be  paid 
into  court  without  the  parties  entitled 
to  the  principal  and  interest  in  the 
mortgage  being  joined  in  the  petition. 
In  re  Petition  of  Sarah  E.  Shockley,  1 
Penne.   (Del.)    273. 

60.  American  Seeding  Mach.  Co.  v. 
Commander,  77  S.  C.  312,  57  S.  E.  1108. 

61.  The  proceedings  were  to  set 
aside  a  partition.  On  defendant  set- 
ting up  an  equitable  defense  in  that 
plaintiff  had  received  certain  money, 
plaintiff's  attorney  was  permitted  to 
pay  such  money  in  open  court  and  the 
clerk  was  ordered  to  deposit  same  to 
the  credit  of  the  action.  Eequa  v. 
Holmes,   26  N.   Y.   338. 

62.  Lee  v.  Dunlop,  15  Wis.  387. 

63.  The  court  had  decided  on  the 
former  application  that  petitioner's 
remedy  was  either  to  proceed  in  the 
pending-  suit  or  bring  an  action  on  the 
stipulation  under  which  petitioner 
claimed  his  right  to  the  fund.  Harris 
v.  Elliott,  26  App.  Div.  623,  49  N.  Y. 
Supp.  916. 

64.  "An  order  of  this  character  is 
in  the  nature  of  a  final  judgment  and 
decree  and  it  will  not  be  passed  ex- 
cept upon  such  proofs  and  findings  as 
will  conclusively  establish  the  party's 
liability  and  that  the  money  is  due 
and  payable  by  the  party  directed  to 
bring  it  into  court."  Zielian  V.  Bal- 
timore Plate  Ice  Co.  (Md.),  81  Atl.  22. 

The  order  for  payment  into  court 
must  depend  upon  a  judicial  deter- 
mination upon  the  facts  as  then  shown 
to  the  court  that  the  party  from  whom 
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ceeding  is  not  to  be  stopped  to  go  exhaustively  into  the  question  of 
title,65  and  where  the  party  merely  sets  up  defenses  to  the  merits  the 
order  is  properly  allowed.66 

F.  Contents  of  the  Order.  —  The  order  may  contain  such  direc- 
tions as  the  court  deems  necessary  for  the  proper  protection  of  the 
parties.67 

G.  Amount  To  Be  Paid  in.  —  The  court  will  order  so  much  of  the 
amount  in  controversy  paid  in  as  will  enable  it  to  do  entire  justice 
to  all  parties.68 

Interest.  — Where  parties  are  ordered  to  pay  ''with  interest"  legal 
interest  is  intended.69 

H.  Enforcement  of  the  Order.  —  The  courts  may  punish  a  dis- 
obedience of  the  order  as  a  contempt,70  and,  by  statute  in  many  states, 
may  also  summarily  order  the  sheriff  to  take  possession.71 

VI.  EFFECT  OF  BRINGING  MONEY  INTO  COURT.  —  One  who 
brings  money  into  court  is  relieved  from  all  further  responsibility  for 


the  payment  is  asked  has  no  right  or 
title  to  hold  the  money,  and  that  he 
cannot  be  allowed  at  any  subsequent 
stage  of  the  cause  to  contradict  or 
explain  away  those  facts.  McKim  v. 
Thompson,   l"  Bland    (Md.)    150. 

In  the  case  of  real  estate  it  may  be 
necessary  to  appoint  an  auditor,  "be- 
cause there  may  be  equitable  liens 
which  do  not  appear  of  record  and  par- 
ties who  are  ignorant  that  the  land 
has  been  sold  and  their  security  imper- 
iled, but  the  effect  of  an  execution 
against  personalty  is  widely  different 
and  the  money  ought  not  to  be  or- 
dered into  court  without  proof  by  affi- 
davit of  facts  and  circumstances  which 
if  true  would  preclude  the  first  exe- 
cution creditor."  Marble  Co.  v.  Burke, 
5  W.  N.  C    (Pa.)   124. 

65.  McKim  v.  Thompson,  1  Bland 
(Md.)   150. 

66.  Citation  to  show  cause  why 
moneys  claimed  to  have  been  misap- 
propriated in  violation  of  a  lien  and 
trust  agreement  should  not  be  paid 
into  court.  Metzker  v.  Field,  159  Mo. 
App.   455,   141   S.   W.   488. 

67.  Upon  a  motion  by  the  sheriff  to 
pay  into  court,  the  court  may  "give 
such  directions  with  regard  to  the 
money  as  might  protect  the  right  of 
adverse  claimants  while  they  were  en- 
forcing them."  Hexter  v.  Pennsylva- 
nia E.  Co.,  43  App.  Div.  113,  59  N.  Y. 
Supp.   453. 

68.  In  an  action  on  a  note  given  in 
part  payment  for  a  plantation  defend- 
ant set  up  that  he  had  been  disquieted 
in  his  possession  by  a  suit  brought  by 


a  third  party.  The  court  ordered  the 
whole  amount  of  the  note  to  be  paid 
into  court  though  the  value  of  the 
particular  portion  of  the  plantation 
claimed  in  the  petition  of  such  third 
party  did  not  equal  the  amount  of  the 
note,  it  appearing  that  there  were  oth- 
er distinct  objects  besides  the  land  in- 
volved in  the  sale  and  it  did  not  ap- 
pear but  that  the  result  of  the  action 
might  be  the  cancellation  of  the  safe. 
Jacobs  V.  Sauve,  15  La.  Ann.  424,  dis- 
tinguisMnfj,  Pierce  v.  Morgan,  6  Mart. 
(1ST.  S.)  523,  where  the  purchaser  be- 
ing disturbed  only  in  the  possession 
of  one  of  three  lots  purchased  he  was 
not  entitled  to  suspend  payment  on 
the  other  two  lots. 

69.  Lawrence  v.  Binninger,  121  App. 
Div.   701,    106   N.   Y.   Supp.   500. 

70.  See  the  title   "Contempt." 

71.  If  in  the  exercise  of  its  au- 
thority a  court  order  the  deposit  or 
delivery  of  money  or  other  thing  and 
the  order  be  disobeyed,  the  court  be- 
sides punishing  the  disobedience  may 
make  an  order  requiring  the  sheriff 
to  take  the  money  or  thing  and  de- 
posit or  deliver  it  in  conformity  with 
its      direction.        Ark. — Kirby's      Dig., 

1904,  §6359.  Cal—  Code  Civ.  Proc, 
§574.  Idaho.— Rev.  Codes,  §4341.  Ind. 
Burns'  Rev.  St.,  1908,  §1283.  Ky.— 
Civ.    Code.    §304.      Minn.  — Rev.    Laws, 

1905,  §4263.  Mont.— Code  Civ.  Proc, 
§972.  Ohio.— Gen.  Code,  1910,  §11900. 
S.  C—  Code  Civ.  Proc,  §265.  S.  D. 
Code  Civ.  Proc,  §234.  Utah.— Comp. 
Laws,  1907,  §3122.  Wash.  — Code  of 
Proc,  §746.     Wis.— St.,  1898,  §2794. 
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the  care  thereof,72  but  except  as  to  the  right  to  its  custody  one  who 
is  compelled  to  bring  in  such  fund  does  not  release  any  claim  thereto.73 

VII.  CAEE,  CONTROL  AND  CUSTODY  OF  THE  FUND.  —  A. 
Control  Over  the  Fund  Generally.  —  1.  To  Whom  Fund  Is  To 
Be  Delivered  in  the  First  Instance.  —  As  a  general  rule  money  paid 
into  court  is  delivered  in  the  first  instance  to  the  clerk  of  the  court,74 


72.  "The  party  bringing  money  into 
court  pursuant  to  any  order  thereof 
shall  in  all  cases  be  discharged  from 
all  further  liability  to  the  extent  of 
the  money  so  brought  into  court." 
Mich.  Comp.  Laws,  1897,  §424.  See 
also,   New    York    Code    of   Proc,    §743. 

When  the  sheriff  pays  into  court 
money  received  on  an  execution  he  is 
protected  thereby.  Acker  v.  Ledyard, 
8  N.  Y.  62;  Hexter  V.  Pennsylvania  K. 
Co.,  43  App.  Div.  113,  59  N.  Y.  Supp. 
453. 

When  money  "was  in  the  hands  of 
an  officer  of  the  court  by  consent  (of 
the  parties)  it  was  as  much  at  the 
risk  of  one  party  as  of  '  the  other. 
And  in  all  litigation  thereafter  the 
only  question  to  be  decided  was  as 
to  which  of  the  parties  should  receive 
said  moneys  from  such  officer  and  that 
thereafter  neither  of  them  could  be 
held  responsible  for  the  safe  keeping 
thereof  as  against  the  other."  Mans- 
field V.  The  First  Nat.  Bank,  6  Wash. 
603,   34   Pac.   143. 

Where  a  purchaser  pays  money  into 
court  to  satisfy  liens  and  prevent  a 
sale  of  the  property  and  the  court  or- 
ders the  fund  paid  into  a  certain  bank 
which  is  done,  on  the  failure  of  the 
bank  the  loss  falls  on  the  lienors,  not 
on  the  purchaser.  Gill  v.  Barbour,  80 
Va.   11. 

Federal  Statutes. — Money  paid  into 
a  United  States  court  and  deposited 
with  a  bank  which  is,  in  fact,  one  of 
the  public  depositaries  of  the  United 
States  is  not  paid  into  the  treasury  of 
the  United  States,  but  belongs  for  the 
time  being  to  the  court  and  is  held 
as  a  trust  fund  pending  the  litigation. 
Hence,  on  failure  of  the  bank  the  Unit- 
ed States  is  not  liable  for  its  return 
to  the  party  found  to  be  entitled  there- 
to. Branch  r.  United  States,  100  U. 
S.  673,  25  L.  ed.  759. 

The  rule  is  not  changed  by  the  fact 
that  the  law  now  contains  a  provision 
that  the  proceeds  of  property  seized 
but  not  yet  finally  condemned  shall 
be  deposited  in  the  treasury.     The  title 
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to  such  proceeds  "awaited  adjudica- 
tion, and  whatever  relations  to  such 
proceeds  or  responsibility  for  them  the 
United  States  might  have  assumed  if 
they  had  been  deposited  with  an  as- 
sistant treasurer,  they  did  not  become 
public  money  and  subject  to  the  stat- 
utes applicable  to  public  money,  and 
authorized  to  be  deposited  in  a  public 
depositary."  The  statute  requires 
money  paid  into  court  "to  be  de- 
posited 'in  the  name  and  to  the  credit 
of  such  court,'  and  not  to  the  credit  of 
the  United  States."  Coudert  V.  United 
States,  175  U.  S.  178,  20  Sup.  Ct.  56, 
44  L.  ed.  122,  affirming,  73  Fed.  505. 

As  affecting  the  right  to  or  amount 
of  costs,  see  the  title  "Costs."  As 
affecting  the  amount  of  recovery,  see 
the  title   "Judgment." 

73.  "The  order  does  not  profess  to 
determine  or  affect  any  rights  which 
either  of  the  litigatory  parties  may 
have  to  this  fund,  except  the  mere 
right  to  retain  custody  of  it  pending 
the  litigation  and  that  is  the  necessary 
effect  of  every  such  order."  Dillon  v. 
Connecticut  Mut.  Life  Ins.  Co.,  44  Md. 
386. 

The  payment  of  money  into  court 
does  not  deprive  one  of  any  claim  he 
may  have  to  it.  "The  court  is  bound 
to  award  it  to  the  party  entitled  to 
it."     Acker  v.  Ledyard,  8  N.  Y.  62. 

The  order  does  not  conclude  defend- 
ant in  any  of  the  matters  going  to 
the  merits  of  defendants  taking  money 
claimed  to  have  been  misappropriated. 
Metzker  v.  Field,  159  Mo.  App.  455, 
141   S.  W.  488. 

74.  The  clerk  of  the  district  court 
"unless  a  court  depositary  has  been 
appointed  is  by  the  settled  practice  of 
the  court  recognized  by  the  statute  as 
the  official  custodian  of  all  moneys, 
whether  public  or  private,  paid  into 
court  and  bound  to  safely  keep  them." 
Northern  Pac.  E.  Co.  v.  Owens,  86 
Minn.  188,  90  N.  W.  371. 

"By  reason  of  a  practice  which  has 
so  long  obtained  in  the  courts  that 
parties  are  presumed  to  know  of  it  and 
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though  in  some  jurisdictions  the  sheriff  is  made  the  custodian.75 
But  the  judge  himself  may  hold  it,7e  or  may  appoint  a  special  cus- 
todian.77    The  statutes  of  some  states  provide  for  an  appointment  by 


to  contract  with  reference  to  it,  the 
clerks  of  the  courts  may  have  com- 
mitted to  their  keeping  and  manage- 
ment funds  that  have,  for  any  reason, 
been  brought  under  the  actual  custody 
or  immediate  cognizance  of  the  court." 
State  ex  rel.  Eogers  v.  Odom,  86  N. 
C.    432. 

The  clerk  of  the  United  States  cir- 
cuit court  is  a  proper  person  to  receive 
money  brought  into  court.  "That  the 
clerk  was  authorized,  with  the  sanc- 
tion or  by  order  of  court,  to  receive 
money  paid  into  court  in  a  pending 
cause,  is  clearly  to  be  implied  from 
the  legislation  of  Congress."  Howard 
v.  United  States,  184  U.  S.  676,  22 
Sup.  Ct.  543,  46  L.  ed.  754. 

Under  the  California  Code  such  ap- 
pointment is  filed  with  the  county 
treasurer  who  must  exhibit  it  and  give 
certified  copies  thereof,  and  is  in  force 
until  revocation  filed  with  him.  Code 
Civ.  Proc.  (Cal.),  §573. 

Utah. — "Whenever  moneys  are  paid 
into  or  deposited  in  court  the  same 
shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall 
be  specially  authorized  by  his  ap- 
pointment in  writing  to  receive  the 
same."  Utah  Comp.  Laws.  1907, 
§3484. 

Liability  of  Clerk  on  Loss  of  Fund. 
Generally  speaking  the  liability  of  the 
clerk  and  his  bondsmen  for  a  loss  of 
the  fund  in  his  keeping  depends  on 
the  rule  of  the  particular  jurisdiction 
respecting  the  measure  of  liability  of 
public  officers  for  moneys  in  their 
hands.  Thus,  we  find  doubt  expressed 
as  to  any  liability  on  the  ground  that 
it  is  not  public  money  (Rhea  V.  Brew- 
ster, 130  Iowa  729,  107  N.  W.  940), 
while  in  other  jurisdictions  the  rule 
of  liability  as  in  case  of  bailment  is 
upheld  (Wilson  v.  People,  19  Colo.  199, 
34  Pac.  944).  But  in  some  states  the 
liability  is  absolute.  Northern  Pac.  R. 
Co.  v.  Owens,  86  Minn.  188,  90  N.  W. 
371. 

"Tn  respect  to  property  in  the  cus- 
tody of  officers  of  the  court,  pending 
process,  they  are  undoubtedly  respon- 
sible for  good  faith  and  reasonable 
diligence.  If  the  property  be  lost  or 
injured    by    a    negligent    or    dishonest 


execution  of  their  trust,  they  are  lia- 
ble in  damages;  but  they  are  not,  of 
course,  liable,  because  an  embezzle- 
ment or  theft  is  proved.  They  must 
be  affected  with  culpable  negligence, 
or  fraud,  and  such  is  the  confidence  the 
court  places  in  its  officers  that  per- 
haps the  proof  of  such  negligence,  or 
fraud,  ought  to  be  thrown  on  the  other 
party."  Burke  v.  Trewitt,  1  Mason 
96,  4  Fed.  Cas.  No.  2,163. 

Money  paid  by  referees  in  petition 
proceedings  to  the  clerk  of  the  court 
by  its  order  directing  him  to  hold 
same  "to  abide  the  further  order  of 
the  court"  is  held  by  him  by  virtue 
of  his  office  and  his  bondsmen  are  lia- 
ble for  his  misappropriation  thereof. 
Walters-Gates  v.  Wilkinson,  92  Iowa 
129,    60    N.    W.    514. 

Though  the  order  directing  payment 
of  money  into  court  and  into  the  cus- 
tody of  a  particular  officer  is  void, 
such  officer  receives  such  money  by 
virtue  of  his  office  and  not  merely 
under  color  of  office  so  his  bondsmen 
are  liable  on  his  default.  Catlin  v. 
United  States  Fidelity  &  G.  Co.,  137 
Ky.  208,  125  S.  W.  297.  See  also  the 
title    "Clerk   of   Court." 

75.  Kirby's  Dig.  (Ark.),  1904, 
§§6360,  6361;  Civ.  Code  (Ky.),  §§305, 
306. 

76.  Arthur  v.  Arthur,  38  Kan.  691, 
17   Pac.   187. 

77.  Where  on  application  to  the 
court  to  impound  certain  royalties  the 
court  suggested  that  the  same  be 
placed  in  the  custody  of  a  person  to 
be  selected  by  the  litigants,  such  per- 
son becomes  an  appointee  in  the  sense 
that  he  is  an  officer  of  the  court  and 
subject  to  its  orders.  The  fund  is  in 
custodia  legis  from  that  time  and  not 
merely  from  the  date  of  a  later  order 
when  the  fund  was  ordered  paid  to 
the  clerk.  Cascaden  v.  Dunbar,  191 
Fed.  471. 

"When  the  court  makes  an  order 
appointing  a  particular  person  a  de- 
positary of  the  court  funds,  and  such 
person,  knowing  of  such  order,  accepts 
the  deposit,  he  unquestionably  be- 
comes pro  hac  vice,  an  officer  of  the 
court."  In  re  Western  Marine  &  Fire 
Ins.  Co.,  38  111.  289. 
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the  court  of  a  person  to  have  general  custody  and  care  of  all  funds 
paid  into  court.78 

2.  General  Control  of  Court  Over  Custodians  or  Depositaries. 
An  officer  of  the  court  who  receives  money  paid  into  court  does  not 
in  any  sense  become  the  owner  thereof;79  he  is  merely  a  custodian 
and  holds  the  fund  subject  to  the  court's  order.80     And  when  the 


78.  Virginia  and  West  Virginia. — 
"Each  circuit  court  may  appoint  a 
general  receiver  of  the  court  who  shall 
hold  his  office  at  its  pleasure  and  whose 
duty  it  shall  be,  unless  it  be  otherwise 
specially  ordered,  to  receive,  take 
charge  of  and  invest  in  such  stock  or 
other  security  as  the  court  may  spe- 
cially order  and  in  the  manner  re- 
quired by  such  order  all  moneys  here- 
tofore paid  into  court,  or  into  bank 
or  other  place  of  deposit  and  now 
standing  subject  to  the  order  of  such 
court,  and  all  moneys  so  paid  under 
any  judgment,  order  or  decree  of  the 
court,  and  also  to  pay  out  or  dis- 
pose of  the  same  as  the.  court  may  or- 
der or  decree;  and  to  this  end  the 
general  receiver  shall  have  authority 
to  check  for,  receive  and  give  acquit- 
tances for  all  such  moneys."  Code 
(W.  Va.),  §4018.  To  the  same  effect 
see    Code    (Va.),    §3405. 

Subsequent  sections  (Va.  Code, 
§§3408-3417;  W.  Va.  Code,  §§4021- 
4030)  provide  for  compensation,  giv- 
ing of  bond,  liability  for  misfeasance, 
etc. 

New  Jersey. — "The  chancellor  may 
from  time  to  time  employ  some  suita- 
ble person  to  be  selected  by  him  to 
exercise  general  care  and  supervision 
(subject  to  the  orders  of  the  chancel- 
lor) over  the  funds,  investments  and 
securities  from  time  to  time  remaining 
in  the  court  of  chancery."  New  Jer- 
sey   Comp.    Laws,    1910,    p.    441,    §81b. 

79.  Money  deposited  in  court  is 
paid  to  the  clerk  as  an  officer  of  the 
court  and  not  in  his  individual  ca- 
pacity. It  remains  subject  to  the 
court's  order  whether  in  the  hands 
of  the  clerk  or  of  the  treasurer.  Hig- 
gins  v.  Keyes,  5  Cal.  App.  482,  90  Pac. 
972. 

The  clerk  of  the  district  court  on 
receiving  money  by  virtue  of  his  office 
does  not  become  the  owner  thereof,  or 
a  mere  debtor  for  the  repayment  there- 
of to  those  entitled  thereto.  Rhea  v. 
Brewster,  130  Iowa  729,  107  N.  W. 
940. 


New  York.— The  legislature  may 
designate  the  treasurer  of  the  state  of 
New  York  instead  of  the  chamberlain 
of  the  city  of  New  York  and  the  coun- 
ty treasurer  as  the  custodian  of  funds 
paid  into  court,  and  may  order  such 
officers  to  pay  such  funds  in  their 
hands  over  to  said  state  treasurer. 
Such  is  not  unconstitutional  as  dispos- 
ing of  property  without  due  process  of 
law,  since  such  officers  have  no  prop- 
erty rights  therein.  People  v.  Keenan, 
110  App.  Div.  537,  97  N.  Y.  Supp.  77, 
affirmed,  185  N.  Y.  600,  78  N.  E.  1108. 

Under  United  States,  Rev.  St.,  §996, 
as  amended  by  Act  Feb.  19,  1897,  ch. 
265,  §3,  providing  that  all  moneys  in 
the  registry  of  the  court  which  shall 
have  remained  therein  ten  years  must 
be  ordered  deposited  in  a  designated 
depositary  of  the  United  States  to  the 
credit  of  the  United  States;  the  rights 
of  the  true  owner  to  pursue  his  claim 
upon  the  money  is  in  nowise  affected 
but  his  remedy  instead  of  coming  into 
court  is  to  deal  with  the  treasury. 
In  re  Moneys  in  Registry  of  District 
Court,    170   Fed.   470. 

Notice  of  Parties'  Rights. — One  hav- 
ing possession  of  a  fund  as  custodian 
can  only  deal  therewith  subject  to 
the  rights  of  the  parties.  So  when  he 
takes  an  assignment  from  one  of  them 
he  takes  with  knowledge  of  the  other 
parties'  rights.  Cascaden  v.  Dunbar, 
191  Fed.   471. 

80.  Rhea  v.  Brewster,  130  Iowa  729, 
107  N.  W.  940. 

The  general  receiver  "being  an 
agent  or  officer  of  the  court,  his  pos- 
session is  regarded  as  the  possession 
of  the  court  and  he  is  always  subject 
to  the  court's  order."  United  States 
Blow-Pipe  Co.  v.  Spencer,  61  W.  Va. 
191,  56   S.   E.  345. 

"While  the  county  treasurer  holds 
the  corpus  of  the  fund,  he  does  so 
merely  as  the  custodian  for  the  court, 
and  cannot  be  compelled  to  pay  the 
money  to  anyone  except  on  the  order 
of  the  court  holding  the  deposit."  So 
mandamus    will    not    lie    until    he    has 
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fund  has  by  its  orders  been  paid  into*  a  bank  or  to  some  other  de- 
positary for  safe  keeping  it  is  as  much  subject  to  the  court's  order 
as  when  in  the  hands  of  the  officer.81 

3.  Change  of  Depositary  by  Legislative  Enactment.  —  An  act  of 
the  legislature  designating  the  depositary  of  moneys  paid  into  court 
is  not  objectionable  as  interfering  with    the    court's    jurisdiction. SJ 

4.  Summary  Remedy  To  Compel  Restitution.  —  Money  m  the  cus- 
tody of  the  court  fraudulently  withdrawn  may  be  summarily  ordered 
to  be  restored,83  as  it  may  be  where  it  has  been  withdrawn  without 
authority  of  law,84  or  where  by  a  clerical  error  a  party  has  been  over- 


refused  to  obey  the  court's  order. 
Higgins  V.  Keyes,  5  Cal.  App.  482,  90 
Pac.   972. 

Statute  of  Limitations. — Until  such 
order  is  made  no  liability  would  ac- 
crue. Therefore,  as  against  his  bonds- 
men the  statute  of  limitations  begins 
to  run  when  he  is  ordered  to  pay  over 
the  sum  and  fails  to  do  so.  Walters- 
Gates  Co.  V.  Wilkinson,  92  Iowa  129, 
60  N.  W.  514.     See  also,  infra,  IX. 

81.  Where  money  has  been  deposit- 
ed in  a  bank  under  direction  of  the 
court,  such  fund  must  be  treated  as 
the  fund  of  the  court  as  fully  as 
though  it  were  in  the  personal  pos- 
session of  its  clerk,  and,  therefore, 
subject  in  all  respects  to  its  summary 
control  and  disposition  and  entitled  to 
protection  in  all  particulars  in  order 
that  it  may  be  free  at  all  times  for 
such  disposition.  Jones  v.  Merchants' 
Nat.  Bank,  76  Fed.  683,  22  C.  C.  A. 
683. 

So  long  as  the  act  of  the  clerk  re- 
mains without  any  disavowal  of  the 
court  the  essential  position  is  the  same 
though  the  clerk  may  have  acted  only 
under  color  of  authority  from  the  court. 
Jones  v.  Merchants'  Nat.  Bank,  76 
Fed.  683,  22  C.  C.  A.  683. 

82.  "The  act  in  question  does  not 
seek  to  change  the  order  or  decree  un- 
der which  the  deposit  is  made.  The 
treasurer  of  the  state  of  New  York  be- 
comes bound  by  the  very  terms  of 
the  act  to  pay  it  out  only  under  order 
of  the  court  to  be  hereafter  made. 
The  legislature  by  various  enactments 
has  changed  the  depositary  of  court 
funds,  and  so  far  as  we  are  aware,  it 
has  never  before  been  urged  that  such 
a  change  tended  to  divest  the  property 
rights  of  beneficiaries,  or  to  nullify 
or  interfere  with  the  prior  orders  of 
the     court."      People     v.    Keenan,    110 


App.  Div.  537,  97  N.  Y.  Supp.  77,  af- 
firmed, 185  N.  Y.  600,  78  N.  E.  1108. 
To  the  same  effect,  Matter  of  Estate 
of    Stilwell,    139    N.    Y.    337,    34   N.    E. 

777. 

New  York  Laws,  1892,  ch.  651,  di- 
recting funds  to  be  paid  to  the  state 
treasurer  which  have  remained  in  the 
hands  of  any  county  treasurer  or  of 
the  chamberlain  of  the  city  of  New 
York  for  twenty  years,  applies  only  to 
such  funds  as  to  which  there  are 
known  or  ascertainable  claimants,  and 
does  not  apply  to  a  fund  which  has 
accumulated  from  interest  and  other 
items  to  which  there  are  no  such 
claimants.  In  re  Stevenson,  137  App. 
Div.  789,  122  N.  Y.  Supp.  664. 

Nor  does  this  provision  apply  to 
moneys  appropriated  by  county  super- 
visors to  meet  certain  deficiencies  aris- 
ing through  defalcations  in  the  surro- 
gate's office  and  by  such  supervisors 
paid  over  to  the  surrogate  to  be  dis- 
tributed to  the  parties  entitled  thereto. 
Such  funds  are  not  "paid  into  court" 
within  the  meaning  of  such  statute. 
In  re  City  of  New  York,  137  App.  Div. 
803,  122  N.  Y.  Supp.   656. 

83.  So  where  an  attorney  withdrew 
a  deposit  held  to  pay  a  certain  mort- 
gage, though  he  knew  the  mortgage 
had  been  otherwise  satisfied,  he  was 
summarily  ordered  to  repay  same. 
Broth  v.  Davidson,  87  App.  Div.  29, 
83  N.  Y.  Supp.  1075;  Keiley  v.  Dusen- 
bury,    10   Jones    &   S.    (N.   Y.)    238. 

Where  money  in  the  custody  of  the 
court  is  obtained  by  an  attorney 
through  a  fraud  perpetrated  upon  the 
court,  both  the  attorney  and  his  client 
will  be  charged  with  the  restoration 
thereof.  Uhl  v.  Kohlman,  52  App.  Div 
455,   65   N.   Y.    Supp.    197. 

84.  Osborn  v.  United  States,  91  U. 
S.  474,  23  L.  ed.  388. 

vol.  vn 


160 


DEPOSIT  IN   COURT 


paid,85  or  where  a  decree  has  been  reversed.88  But  in  such  case  it 
must  appear  that    the    court    had    jurisdiction    in    the    premises.87 

5.  Where  Custodian  Is  To  Keep  Money.ss  —  In  a  few  jurisdic- 
tions the  statutes  require  the  clerk  to  keep  the  identical  money  in  some 
safe  or  bank  vault.88  It  is  frequently  provided  that  the  clerk  or  other 
officer  having  the  fund  shall  deposit  same  with  the  county  or  other 
treasurer.00 

B.  Deposit  of  Funds  in  Banks.  —  1.  By  Officer  on  His  Own 
Responsibility.  —  It  has  been  held  that  the  clerk  may  on  his  own 
responsibility  deposit  money  in  a  bank  as  being  only  what  any  pru- 
dent man  would  do  with  money  in  his  custody,91  and  this  rule  has  been 
followed  even  where  the  statute  provided  that  the  circuit  court  might 


85.  Harlan  v.  Browne,  7  Ky.  L.  Rep. 
500. 

In  such  case  the  statute  of  limita- 
tions does  not  run  in  their  favor.  All- 
stadt  V.  Gortner,  31  Ont.  495.  See 
also,  Hogaboom  v.  The  Receiver  Gen- 
eral,  2S   Can.   Sup.   Ct.   192. 

86.  On  reversal  of  judgment  resti- 
tution may  be  compelled  either  by  con- 
tempt proceedings  or  by  execution. 
Devlin  r.  Hinman,  161  N.  Y.  115,  55 
N.  E.  386. 

Where  a  fund  in  court  was  paid  to 
one  party  under  a  decree  and  was  sub- 
sequently decreed  to  another,  assum- 
ing the  latter  judgment  to  have  been 
voidable  and  that  it  might  have  been 
set  aside  on  writ  of  error,  it  was  not 
void,  and  the  court  might  properly  or- 
der the  fund  with  interest  thereon  to 
be  immediately  restored  to  the  regis- 
try of  the  court.  Sanger  Bros.  v.  Cor- 
sicana  Nat.  Bank,  99  Tex.  565,  91  S. 
W.   1083. 

87.  Assuming  that  an  order  to  re- 
turn a  deposit  was  procured  by  fraud 
and  concealment  practiced  upon  the 
court,  no  advantage  can  be  taken  there- 
of by  claimants  of  the  fund  where  it 
appears  subsequently  that  the  court 
had  no  jurisdiction  in  the  premises. 
Gay  v.  Hudson  River  Elec.  Power  Co., 
190   Fed.   773. 

88.  Depositing  same  in  bank,  see, 
infra,  next  section.  Investment  of 
funds,  see,  infra,  VII,  C. 

89.  In  Arizona,  by  Rev.  St.,  1901, 
§1529,  and  in  Texas  by  Sayles  Civ.  St., 
art.  1462,  it  is  made  the  duty  of  the 
clerk  on  money  or  property  being  de- 
posited in  court  "to  seal  up  the  iden- 
tical article  received  by  him  in  a  se- 
cure package,  and  deposit  it  in  some 
safe  or  bank  vault,  keeping  it  always 
accessible    and    subject    to    the    control 
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of  the  court,  and  shall  also  enter  in 
the  minutes  of  the  court,  and  as  part 
of  the  records  of  the  cause  a  cor- 
rect statement  showing  each  and  ev- 
ery item  of  money  and  property  so 
received  by  him  and  what  disposition 
has  been  made  of  the  same." 

Duty  of  court  to  turn  over  identical 
money   paid  in,   see,  infra,   X,   G. 

90.  Idaho  Rev.  Code,  §4380;  Mich. 
Comp.  Laws,  1907,  §3121;  Montana 
Code   Civ.  Proc,   §971. 

California. — "When  money  is  deliv- 
ered to  the  clerk  it  is  his  duty  unless 
otherwise  directed  by  law  (Code  Civ. 
Proc,  §2104)  or  by  a  conditional  order 
of  court  (Code  Civ.  Proc,  §573)  to 
pay  it  over  to  the  treasurer.  Under 
the  latter  section  it  was  probably  com- 
petent for  the  court  to  have  made 
a  different  order  for  its  custody,  but, 
in  the  absence  of  such  order,  the  prop- 
er place  for  it  was  in  the  treasurer's 
hands."  Higgins  v.  Keyes,  5  Cal.  App. 
482,  90  Pac.  972. 

New  York. — "Unless  the  court  oth- 
erwise specially  directs  money  paid  into 
court  must  be  paid  either  directly  or 
by  the  officer  who  is  required  by  law 
first  to  receive  it  to  the  county  treas- 
urer of  the  county  where  the  action 
is    triable."      Code    of    Proc,    §745. 

United  States  Courts.— As  soon  as 
the  clerk  of  a  district  or  circuit  court 
receives  money  it  is  his  duty  to  de- 
posit it  with  "the  treasurer,  assistant 
treasurer,  or  designated  depositary  of 
the  United  States,  in  the  name  and  to 
the  credit  of  the  court."  Howard  V. 
United  States,  184  U.  S.  676,  22  Sup. 
Ct.   543,   46   L.   ed.   754. 

91.  Wilson  v.  People,  19  Colo.  199, 
34  Pac  944;  Rhea  v.  Brewster,  130 
Iowa  729,  107  N.  W.  940. 
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select  a  bank  as  such  depositary,  it  appearing  that  such  selection  had 
not  been  made.02  However,  where  it  is  made  his  duty  to  deposit  in 
some  specified  place,  a  failure  so  to  do  would  clearly  be  a  misappro- 
priation.93 

2.  By  Order  of  Court.  —  In  many  jurisdictions  the  court  has  ex- 
press statutory  power  to  order  the  money  to  be  deposited  by  the  clerk 
with  some  bank,  trust  company  or  similar  institution,04  the  consent 


92.  Kentucky  Sts.,  §§411,  412,  415, 
provide:  "Each  circuit  court  may  se- 
lect and  designate  by  order  a  bank, 
state  or  national,  as  a  place  of  de- 
posit for  moneys  paid  into  court." 
Such  banks  are  to  give  bond.  The 
officer  is  "to  receive  into  custody  and 
safely  keep  all  moneys  paid  to  him 
under  order  of  court  and  if  any  de- 
positary has  been  selected  by  the  court 
he  shall  as  soon  as  practicable  deposit 
such  moneys  therein."  Construing 
these  sections  the  court  says  the  au- 
thority of  the  court  is  director}^  merely, 
that  it  is  not  for  the  officer  to  com- 
plain if  the  court  does  not  make  any 
selection  and  that  until  it  does  it  would 
have  been  much  greater  negligence  for 
the  officer  to  have  kept  the  money 
himself  than  to  put  it  in  a  bank  uni- 
versally recognized  as  solvent.  John- 
son r.  Fleming,  21  Ky.  L.  Eep.  4,  50 
S.  W.  855. 

Michigan  Comp.  Laws,  §420,  reads: 
"All  moneys  brought  into  court  for  or 
by  any  suitor,  and  paid  to  the  register, 
shall  be  deposited  in  such  banks  or 
safely  kept  in  such  other  manner  as 
the  court  shall  direct."  §421  reads: 
"On  the  first  day  of  the  term  of  the 
court  the  register,  at  the  place  where 
the  same  is  held,  shall  exhibit  the  ac- 
count kept  by  him  of  all  such  moneys, 
and  also  his  bank  account,  in  case 
such  moneys  shall  have  been  deposited 
in  a  bank."  Where  the  register  ex- 
hibited his  accounts  including  his  bank 
account  as  required  by  §421  and  the 
court  made  no  objection,  "the  effect 
was  the  same  as  though  the  order  had 
been  made  in  the  first  instance." 
Ketan  v.  Union  Trust  Co.,  134  Mich. 
1,  95  N.  W.  1006. 

93.  After  the  clerk  deposits  money 
with  the  treasurer  or  United  States  de- 
positary his  liability  ceases,  but  if  he 
deposits  it  in  bank  to  his  individual 
credit  he  is  guilty  of  a  misappropria- 
tion and  becomes  liable  on  his  bond. 
Howard  v.  United  States,  184  U.  S. 
676,  22  Sup.  Ct.  543,  46  L.  ed.  754. 

li 


Where  the  court  has  ordered  that  a 
fund  be  kept  in  the  registry  of  the 
court  until  further  order  made  in  re- 
spect thereto  and  the  register  deposits 
it  in  a  local  bank  as  register,  he  and 
his  bondsmen  are  liable  for  the  amount 
on  the  bank's  failure.  The  deposit 
was  general  and  not  special,  so  as 
soon  as  the  deposit  was  made  the  regis- 
ter became  eo  -instante  a  debtor  to  the 
parties  to  whom  the  money  of  right 
belonged.  The  deposit  was  in  viola- 
tion of  the  order  of  court  and  of  the 
statute  and  amounted  to  a  conversion 
by  the  register.  Clisby  v.  Mastin,  150 
Ala.  132,  43  So.  742,  following,  Alston 
v.  State,  92  Ala.  124,  9  So.  732,  as  to 
the  liability  of  a  public  officer  who 
deposits  money  on  general  deposit,  but 
which  case  states:  "This  decision  does 
not  involve  the  assertion  that  the  se- 
curity afforded  by  bank  vaults  may 
not  in  any  case  be  availed  of  by  an 
officer  entrusted  with  the  custody  of 
public  moneys." 

94.  Wisconsin. — "The  judge  of  any 
court  of  record  on  the  application  of 
a  party  to  any  action  or  proceeding 
therein  who  has  paid  into  court  the 
sum  of  one  thousand  dollars  or  more 
in  such  action  or  proceeding  may  order 
such  money  to  be  deposited  in  a  safe 
depositary  until  the  further  order  of 
the  court  or  judge  thereof.  After  such 
money  has  been  so  deposited  it  shall 
be  withdrawn  only  upon  a  check  signed 
by  the  clerk  of  the  court  pursuant  to 
whose  order  the  deposit  was  made  and 
upon  an  order  made  by  such  court  or 
judge  thereof."  Wis.  St.,  1898,  §2583a. 

Idaho  Eev.  Codes,  ch.  12,  §2766,  re- 
lating to  trust  companies,  provides: 
"Every  court  into  which  money  may 
be  paid  by  parties,  or  be  brought  by 
order  or  judgment  may,  by  order,  di- 
rect the  same  to  be  deposited  with  any 
such   corporation." 

Rhode  Island. — "Whenever  money  is 
directed  to  be  paid  into  the  registry  of 
the  probate  court,  the  court  shall  forth- 
with deposit  the  same  in  some  one  of 
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of  the  parties  being,  however,  sometimes  required.95     In  other  juris- 
dictions the  depositary  is  designated  by  the  state  comptroller.06 

3.  How  Money  To  Be  Kept  by  Bank.  —  The  funds  need  not  be 
held  by  the  bank  as  a  special  deposit  but  may  be  loaned  as  are  other 
deposits.97 


the  institutions  for  savings  or  in  some 
one  of  the  trust  companies  of  this 
state.  Such  deposit  shall  be  made  in 
the  name  of  said  probate  ceurt  and 
shall  be  subject  to  the  order  of  the 
court."  Gen.  Laws  (E.  I.),  ch.  309, 
§17.  See  also  ch.  231,  §4g.,  which  is 
to  same  effect  as  Idaho  Rev.  Codes,  ch. 
12,  §2766,  supra. 

New  Jersey. — "It  shall  be  lawful  for 
the  chancellor  to  cause  any  moneys 
brought  into  court  to  be  deposited  by 
the  clerk,  in  his  name  as  clerk  of  said 
court  in  any  of  the  banks  or  trust 
companies  of  this  state  to  the  credit 
of  the  cause  to  which  it  belongs." 
Comp.  Laws,  1910,  p.  441,  §81. 

Michigan.— "All  moneys  brought  in- 
to court  for  or  by  any  suitor,  and  paid 
to  the  register,  shall  be  deposited  in 
such  bank  or  safely  kept  in  such  other 
manner  as  the  court  shall  direct." 
Comp.  Laws,  1897,  §420. 

Arkansas  and  Kentucky. — "A  court 
sitting  in  a  county  in  which,  or  in  any 
county  adjoining  which,  there  is  a 
bank,  or  a  branch  of  a  bank,  created 
by  the  laws  of  this  state  or  of  the 
United  States,  transacting  regular 
banking  business,  may  order  money 
paid  into  court  to  be  deposited  in 
such  bank  or  branch  to  the  credit  of 
the  court  in  the  action  or  proceeding 
in  which  the  money  was  paid."  Ivir- 
by's  Dig.,  1904,  §6362;  Civ.  Code,  §307. 

Minnesota. — "Where  money  is  paid 
into  court  to  abide  the  result  of  any 
legal  proceedings,  the  judge,  by  order, 
may  cause  the  same  to  be  deposited 
in  some  duly  incorporated  bank  to  be 
designated  by  him,  or  such  judge  on 
application  of  any  person  paying  such 
money  into  court  may  require  the  clerk 
to  give  an  additional  bond."  Rev. 
Laws,  §107. 

Ohio. — Moneys  brought  or  paid  into 
court  may  be  ordered  "to  be  deposited 
with  such  trust  company  as  the  court 
designates  upon  such  terms  and  sub- 
ject to  such  restrictions  as  may  be 
deemed  expedient."  Gen.  Code,  1910, 
§9776. 

95.  The  court  "may  order  such 
money  to  be  deposited  in  a  bank  with 
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the  consent  of  the  parties  in  interest, 
to  the  credit  of  the  court  in  which 
the  action  is  pending  and  the  same 
shall  be  paid  out  by  such  bank  only 
upon  the  check  of  the  clerk,  annexed  to 
a  certified  copy  of  the  order  of  the 
court  directing  such  payment."  Iowa 
Code,    §368. 

96.  Florida  Gen.  St.,  1906,  §2717, 
provides  that  clerks  of  courts  may  de- 
posit moneys  in  banks  designated  by 
the  comptroller  for  that  purpose,  "but 
shall  not  be  required  to  do  so  by  vir- 
tue thereof." 

In  New  York  under  Code  of  Proced- 
ure, §744,  the  comptroller  of  the  state 
of  New  York  supervises  the  adminis- 
tration of  all  the  funds  paid  into  any 
court  of  record,  "and  shall  prescribe 
regulations  and  rules  for  the  care  and 
disposition  thereof."  §746  provides: 
"All  funds  or  moneys  paid  into  court 
shall  be  deposited  in  such  savings 
banks,  trust  company,  bank,  banking 
association,  or  with  such  banker  as 
shall  be  designated  by  the  comptroller 
as  soon  as  received  by  the  custodian 
thereof. " 

97.  Michigan  Comp.  Laws,  §422,  pro- 
vides that  when  the  register  exhibits 
his  account  of  moneys  paid  into  court 
and  by  him  deposited  in  a  bank,  such 
bank  account  "shall  be  accompanied 
by  a  certificate  of  the  cashier  of  the 
bank  in  which  the  deposit  is  made, 
that  the  total  amount  stated  therein 
to  be  deposited  is  actually  in  the  bank, 
placed  to  the  credit  of  such  register 
as  register  in  chancery  of  the  proper 
county,  and  not  mingled  with  any  other 
account.  .  .  .  There  is  nothing  in 
the  statute  to  indicate  that  it  is  the 
duty  of  the  bank,  when  the  clerk  or 
register  makes  a  deposit,  to  keep  that 
specific  fund  on  hand;  but  it  is  pro- 
vided that  the  statement  of  the  clerk 
to  the  court  must  be  accompanied  by 
a  statement  of  the  cashier  not  that  the 
specific  fund  deposited  by  the  clerk 
is  in  the  bank,  but  that  the  total 
amount  stated  therein  to  be  deposited 
is  actually  in  the  bank,  placed  to  the 
credit  of  such  register — implying  that 
the  deposit  made  may  be  used  by  the 
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4.  How  Money  Is  To  Be  Drawn  Out  From  Bank.  —  The  statutes 
usually  provide  that  funds  so  deposited  cannot  be  withdrawn  without 
a  certified  order  of  the  court.98 

The  depositary  may  require  cheeks  drawn  on  it  to  be  in  strict  con- 
formity with  the  order." 

5.  Effect  of  Insolvency  of  Bank.1  —  The  clerk  is  not  entitled  to 
any  preference  over  the  other  creditors  if  the  depositary  chosen  by 
law  becomes  insolvent,  unless  of  course  he  has  made  a  special  deposit.2 
Nor  are  the  parties  to  whom  the  funds  really  belong  entitled  to  such 
a  preference.3  And  the  situation  is  not  changed  by  the  fact  that  the 
same  court  has  jurisdiction  over  the  receiver  of  the  insolvent  bank.4 


bank  as  other  deposits  are  used."  Ee- 
tan  v.  Union  Trust  Co.,  134  Mich.  1, 
95  N.  W.  1006. 

98.  "No  money  brought  or  paid  into 
court,  and  deposited  in  any  bank  to 
the  credit  of  any  officer  of  the  court, 
shall  be  paid  out  by  such  bank  with- 
out the  production  of  the  order  of 
the  court,  authenticated  by  the  signa- 
ture of  the  circuit  judge."  Mich. 
Comp.  Laws,  1897,  §423. 

"Money  so  deposited  shall  be  paid 
only  upon  the  check  of  the  clerk  of  the 
court  annexed  to  its  certified  order  for 
the  payment  and  in  favor  of  the  per- 
son to  whom  the  order  directs  the  pay- 
ment to  be  made."  Civ.  Code  (Ky.), 
§307.  To  the  same  effect,  see,  Kirby's 
Dig.  (Ark.),  1904,  §6362;  Iowa  Code, 
§368;    Wisconsin    St.,    §2583a. 

"No  money,  security  or  other  prop- 
erty which  shall  have  been  placed  in 
the  custody  of  the  court  shall  be  sur- 
rendered without  the  production  of  a 
properly  certified  copy  of  an  order  of 
the  court,  in  whose  custody  said  money, 
security  or  other  property  shall  have 
been  placed,  duly  made  and  entered, 
directing  such  disposition.  Each  order 
must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is 
made."  Code  of  Civ.  Proc.  (N.  Y.), 
§751. 

99.  A  check  was  properly  refused 
which  simply  described  payees  as  ad- 
ministratrix," without  reciting  as  did 
the  order,  that  the  payees  were  ad- 
ministrators of  a  particular  estate. 
The  check  also  failed  to  recite  that 
the  attorney  named  as  alternate  payee 
was  their  attorney.  Holt  V.  Colonial 
Trust  Co.,  97  App.  Div.  305,  89  N. 
Y.  Supp.   955. 

1.  As  affecting  liability  of  parties 
to  each  other,  see  supra,  VI. 

2.  Neither    the    order    of    the    court 


nor  the  resolution  of  the  directors  of 
the  bank  accepting  the  trust  designated 
a  deposit  of  moneys  by  the  clerk  as 
a  special  deposit.  The  clerk  was  given 
an  ordinary  pass  book  like  other  de- 
positors, and  funds  as  deposited  were 
credited  therein  as  in  the  case  of  other 
depositors.  The  money  received  was 
mingled  with  the  general  funds  and 
not  kept  separate.  On  failure  of  the 
bank  the  clerk  was  not  entitled  to 
have  any  preference  over  other  cred- 
itors.    Otis  V.  Gross,  96  111.   612. 

"If  the  court  deposit  is  made  as  a 
specific  bailment  for  safe  keeping,  the 
same  money  deposited  to  be  returned, 
and  there  is  no  change  of  ownership, 
then,  doubtless,  the  court  might  follow 
its  specific  property  wherever  it  could 
find  it,  and  reclaim  it  even  from  an 
assignee."  In  re  Western  Marine  & 
F.   Ins.   Co.,  38  111.   289. 

3.  Funds  paid  into  court  are  in  the 
custody  of  the  clerk  "either  as  clerk 
of  the  court  or  register  in  chancery. 
It  is  evident  he  could  not  retain  them 
upon  his  person.  What  should  he  do 
with  them?  The  legislature  undertook 
to  make  provision  for  such  a  condition 
by  the  statute.  ...  He  put  the 
money  into  a  bank  of  such  financial 
standing  as  to  have  the  approval  of 
the  court  when  the  register  exhibited 
to  it  the  status  of  the  account.  The 
money  was  deposited  to  the  credit  of 
the  clerk,  who  is  register  in  chancery, 
and  no  part  of  it  had  been  drawn  out 
by  him  when  the  bank  failed."  Retan 
V.  Union  Trust  Co.,  134  Mich.  1,  95  N. 
W.   1006. 

4.  When  the  court  seized  the  funds 
of  the  bank  it  did  so  for  the  benefit 
of  all  the  creditors  thereof;  not  "the 
slightest  change  occurred  in  the  rights 
of  a  single  creditor,  not  even  the  court, 
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C.  Investment  of  Funds.  —  1.  Without  Order  of  Court.  —  Funds 
deposited  with  an  officer  of  the  court  should  not  be  invested  by  him 
without  the  court's  order.5 

It  seems  that  after  the  treasurer  has  been  ordered  to  invest  funds 
he  would  have  power  to  change  the  form  of  the  securities  from  time 
to  time.6 

2.  Authority  of  Court  To  Invest.  —  The  power  of  the  chancery 
court  to  invest  funds  in  its  hands  was  recognized  at  an  early  date,7 
and  by  statute  in  many  states  all  the  courts  have  been  given  this 
power.8  In  some  jurisdictions,  however,  money  can  be  loaned  only  on 
the   application  of  the  party  apparently   entitled   to   the   fund,9   or 


as  a  depositor."     Otis  v.  Gross,  96  111. 
612. 

The  assignee  of  a  depositary  cannot 
be  proceeded  against  summarily  for 
failure  to  pay  over  a  general  deposit. 
"He  holds  in  his  hands  certain  prop- 
erty in  trust  for  the  payment  of  cer- 
tain debts,  and  among  them  a  debt 
due  the  court,  but  that  debt,  so 
far  as  he  is  concerned  stands  on  the 
same  footing  with  all  other  debts." 
In  re  Western  Marine  &  Fire  Ins.  Co., 
38  111.  289. 

5.  Erie  County  v.  Diehl,  129  App. 
Div.  735,  114  N.  Y.  Supp.  80,  affirmed, 
196  N.  Y.  501,  89  N.  E.  1100. 

"Every  person  who  knowingly  re- 
ceives from  a  clerk  or  other  officer  of 
a  court  of  the  United  States,  any 
money  belonging  in  the  registry  of  such 
court  as  a  deposit,  loan,  or  otherwise, 
is  guilty  of  an  embezzlement."  U.  S. 
Rev.  St.,  §5505. 

6.  The  purpose  of  §747  of  the  New 
York  Code  which  provides  that  the 
court  may  direct  the  mode  of  invest- 
ment to  be  changed  is  to  secure  more 
advantageous  investment  for  the  par- 
ties interested  therein  and  is  not  to 
protect  the  fund  from  misappropriation 
by  the  treasurer  in  whose  name  all  in- 
vestments are  taken  by  §749.  Hence, 
as  between  an  assignee  in  good  faith 
and  the  treasurer's  bondsmen,  the 
treasurer  having  absconded,  the  loss 
will  fall  on  the  bondsmen.  County  of 
Tompkins  V.  Ingersoll,  81  App.  Div. 
344,  81  N.  Y.  Supp.  242,  affirmed,  177 
N.  Y.  543,  69  N.  E.  1132. 

7.  In  ordering  money  out  of  the 
hands  of  an  insolvent  assignee  on  the 
grounds,  amongst  others,  that  it  was 
"unproductive  in  his  hands,"  the  court 
directed  the  officer  to  "put  it  out  at 
interest  on  bond  and  mortgage  or  in- 
vest   it    in    public    stock    to    abide    the 
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order  of  the  court."     Haggerty  v.  Du- 
ane,  1  Paige  Ch.   (N.  Y.)   321. 

Nothing  in  the  code  limits  the  power 
of  the  court  over  the  investment  of 
moneys  paid  into  court.  Thurston  v. 
E.  P.  Wilbur  Trust  Co.,  7  Misc.  392, 
27   N.   Y.    Supp.   923. 

8.  Michigan.— "Each  circuit  judge 
may  cause  any  moneys  brought  into 
court  pursuant  to  any  order  made  by 
him  to  be  invested  or  placed  at  in- 
terest as  he  shall  think  proper. ' '  Comp. 
Laws,  1897,  §424.  "Each  circuit  judge 
may,  from  time  to  time,  make  such 
rules  and  regulations  concerning  such 
moneys,  stocks  and  securities,  as  he 
shall  deem  just  and  reasonable,  and  all 
such  rules  and  regulations  shall  be  en- 
tered in  the  minutes  of  the  court." 
Comp.  Laws,   1897,   §428. 

New  Jersey.  — The  chancellor  may 
cause  moneys  brought  into  court  "to 
be  invested  in  any  public  stock  of  the 
United  States"  or  "in  interest  bear- 
ing bonds  of  such  character  and  de- 
scription as  are  or  may  be  lawful  in- 
vestments for  moneys  deposited  with 
the  savings  banks  of  this  state,  or  in 
bonds  secured  by  mortgages  which  shall 
be  a  first  lien  upon  improved  real  es- 
tate situate  in  this  state  worth  at  least 
double  the  amount  loaned  thereon;  and 
for  the  purpose  of  making  such  invest- 
ments moneys  remaining  to  the  credit 
of  different  persons  or  causes  may  be 
commingled  together."  Comp.  Sts., 
1910,    p.    441,    §§81,    81a. 

9.  "In  all  cases  where  money  aris- 
ing from  any  source  shall  be  paid  into 
court  it  shall  be  the  duty  of  the  said 
court  upon  the  application  of  any  party 
appearing  by  the  record  prima  facie 
entitled  to  said  fund,  to  order  the  same 
to  be  invested  pendente  lite  in  the  debt 
of  the  United  States  or  some  other 
sufficient    security    subject    to    the    de- 
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after  a  hearing  and  judicial  determination  that  such  investment  is 
best  for  the  interests  of  all  parties,10  while  in  others  all  the  parties 
in  interest  must  consent.11 

The  court  may  order  that  a  fund  shall  be  re-invested  where  it 
thinks  a  sufficient  interest  is  not  being  earned  thereon.12  In  such  a 
case  notice  should  be  given  to  the  interested  parties.13 

In  some  jurisdictions  a  general  receiver  is  appointed  who  has  full 
charge  of  the  investment  of  the  funds.14 

3.     Collection  of  Investment.  —  Funds  borrowed  remain  in  the  cus- 


cree    of    the    court."      Purdon's     Dig. 
(Pa.),  p.  3472,  5. 

"The  said  money  to  be  subject  to 
the  order  of  said  court  and  placed  at 
interest,  if  practicable,  for  the  benefit 
of  the  interested  parties."  Purdon's 
Dig.    (Pa.),   p.  3471,   §1. 

10.  "Each  court  may  direct  that 
money  paid  into  that  court  in  any  ac- 
tion or  proceeding  brought  therein,  or 
any  bond,  mortgage,  or  other  security 
which  represents  property  belonging  to 
any  suit  or  party  interested  therein, 
may  be  paid  out,  transferred,  invested, 
or  re-invested,  in  any  manner  or  form 
that  appears  to  be  best  for  the  inter- 
ests of  the  owners  thereof.  But  such 
directions  must  be  embodied  in  an  or- 
der or  decree  of  said  court,  founded 
upon  proper  and  sufficient  evidence 
satisfactory  to  the  court  that  such  dis- 
position of  the  property  is  best  for 
the  interests  of  the  owners  thereof  or 
parties  interested  therein."  New  York 
Code  Civ.  Proc,  §747. 

11.  "Money  deposited  or  paid  into 
court  in  an  action  shall  not  be  loaned 
by  the  court  unless  with  the  consent 
of  all  parties  having  an  interest  there- 
in or  making  claim  thereto."  Code 
(Ky.),  §308.  See  Kirby's  Dig.  (Ark.), 
§6363;  Burns'  Eev.  St.  (Ind.),  1908, 
§1284;  Code  of  Proc.  (Wash.),  §747. 

The  code  "absolutely  prohibits" 
such  loaning  when  a  party  making  a 
claim  to  the  fund  objects.  Combs  v. 
Breathitt  Countv,  20  Ky.  L.  Rep.  1247, 
49  S.  W.  2. 

12.  The  provision  of  the  statute 
making  trust  companies  to  be  desig- 
nated by  the  court  depositaries  for 
moneys  paid  into  court  does  not  de- 
prive the  court  of  its  right  to  protect 
such  funds  from  an  unreasonable  re- 
duction of  interest  or  prevent  its  ex- 
ercising its  control  over  the  fund; 
hence,    it    may    order     same     invested 


"whenever  it  appears  to  the  cour:  that 
the  fund  is  not  realizing  that  rate  of 
income  which  it  is  reasonable  to  ex- 
pect, and  where  there  is  an  opportunity 
to  place  it  where  it  will  become  more 
productive  without  infringing  upon  the 
rights  of  others."  In  re  Newton,  26 
App.  Div.  547,  50  X.  Y.  Supp.  543. 

13.  Before  ordering  the  re-invest- 
ment of  a  fund  held  for  the  benefit  of 
the  owner  of  the  life  estate  the  re- 
maindermen are  entitled  to  notice  and 
the  trust  company  with  whom  the  fund 
has  been  placed  in  custody  has  suffi- 
cient standing  in  court  to  appear  ami 
request  this  to  be  done.  In  re  New- 
ton, 26  App.  Div.  547,  50  X.  Y.  Supp. 
543. 

14.  Virginia  and  West  Virginia. 
"The  general  receiver  shall  collect  the 
dividends  and  interest  on  all  certifi- 
cates of  stock  or  other  security  in 
which  investments  have  been  made  or 
may  be  made  under  the  orders  or  de- 
crees of  his  court  or  under  the  pro- 
visions of  this  chapter  when  and  as 
often  as  the  same  may  become  due 
and  payable  thereon  and  shall  invest 
or  dispose  of  the  same  as  the  court 
shall  order  or  decree."  W.  Ya.  Code, 
§4020.  To  the  same  effect,  Va.  Code, 
§3407. 

"The  certificates  of  stock  or  other 
security  in  which,  under  the  special  or- 
ders of  the  court,  such  instruments  may 
be  made,  shall  be  taken  in  the  name 
of  the  general  receiver,  as  such,  and 
be  kept  by  him  unless  otherwise  spe- 
cially ordered;  and  he  shall  have  the 
power  to  sell,  transfer  or  collect  the 
same,  when  ordered  by  the  court  to 
do  so,  but  not  otherwise;  and  in  case 
of  his  death,  resignation  or  removal 
his  successor  or  any  person  specially 
appointed  by  the  court  for  that  pur- 
pose, shall  have  like  power."     W.  Va. 
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tody  of  the  court  and  are  subject  to  its  order,15  hence  their  collection 
can  be  enforced  by  summary  motion16  without  any  notice.17 

4.  Interest  Earnings.  —  Interest  earned  on  moneys  deposited  in 
court  belongs  to  the  party  finally  decreed  to  be  entitled  thereto  and 
not  to  the  clerk,18  and  must  be  paid  pro  rata  to  the  known  or  ascer- 
tainable claimants  of  the  fund.19 

5.  Losses.  —  Losses  resulting  from  unfortunate  investments  must 
be  borne  pro  rata  where  several  funds  have  been  loaned  in  lump.20 
Such  losses  cannot  be  made  up  from  profits  received  from  other  funds 
to  which  there  are  known  or  ascertainable  claimants,21  but  the  court 
has  power  to  reimburse  such  losses  from  funds  in  its  custody  to  which 
there  are  no  such  claimants.22 


Code,   §4019.     To  the   same   effect,  Va. 
Code,    §3406. 

15.  "The  individual  and  his  sure- 
ties who  come  into  court  and  borrow 
(the  fund)  make  themselves  parties 
and  are  subject  to  the  orders  and  de- 
crees of  the  court."  Vaughn  v.  Tealey 
(Tenn.),  39  S.  W.  86'8. 

Where  money  has  been  paid  into 
court  has  been  ordered  loaned  out  it 
is  "constructively  in  the  pocket  of 
the  court"  and  subject  to  its  orders. 
Catlin  v.  United  States  Fidelity  &  Gr. 
Co.,    137   Ky.    208,   125   S.    W.   297. 

16.  While  there  are  no  statutory 
provisions  regulating  or  providing  for 
judgments  by  motion  none  are  needed. 
"It  is  a  jurisdiction  existing  and  ex- 
ercised from  time  immemorial." 
Vaughn  r.  Tealey  (Tenn.),  39  S.  W. 
868. 

Where  funds  have  been  loaned  with- 
out authority  of  the  court  its  subse- 
quent order  authorizing  its  collection  is 
such  a  ratification  that  the  borrowers 
cannot  object  that  there  was  no  au- 
thority. Also,  they  are  estopped  to 
deny  the  authorization  having  accepted 
the  loan.  Fisher  v.  Cunningham 
(Tenn.  Ch.),  58  S.  W.   399. 

Borrowers  are  estopped  to  deny  the 
authority  to  make  the  loan  or  the  ex- 
istence of  the  fund.  It  is  their  duty 
to  restore  it  according  to  the  terms 
of  their  obligations  and  let  the  court 
settle  the  question  of  its  future  dis- 
position. Weaver  v.  Euhm  (Tenn.  Ch.), 
47  S.  W.   171. 

Where  funds  are  in  the  custody  of 
the  court,  a  bank  which  comes  into 
court  and  borrows  the  money  with 
knowledge  of  the  conditions  under 
which  it  was  acquired  makes  itself  a 
quasi  party  to  the  action  and  is  sub- 
ject to  the  orders   and  decrees  of  the 
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court,  and  is  estopped  to  deny  that  it 
has  become  such  a  quasi  party.  There- 
fore, it  may  be  summarily  ordered  to 
pay  to  the  party  entitled  and  no  sepa- 
rate action  need  be  brought.  No  stat- 
utory provision  is  necessary  to  that 
effect.  First  Nat.  Bank  V.  London- 
derry Min.  Co.,  50  Colo.  85,  114  Pac. 
313. 

17.  "If  any  notice  were  required 
they  had  it  in  the  order  entered  some 
time  before  requiring  the  money  to 
be  collected  and  paid  in."  Vaughn  v. 
Tealey  (Tenn.),  39  S.  W.  868.  The 
practice  is  analogous  to  that  by  which 
the  court  enforces  the  payment  of  pur- 
chase money  after  sale  on  its  order. 

18.  Rhea  v.  Brewster,  130  Iowa  729, 
107    N.    W.    940. 

19.  7?i  re  Stevenson,  137  App.  Div. 
789,  122  N.  Y.   Supp.  664. 

20.  No  negligence  was  attributable 
to  the  officer  who  loaned  same.  Elkin 
V.  Elkin,  29  Misc.  513,  61  N.  Y.  Supp. 
947. 

21.  In  re  Stevenson,  137  App.  Div. 
789,  122  N.  Y.  Supp.  664. 

22.  Where  there  has  been  a  loss 
through  unfortunate  investment  of 
funds,  the  court  has  power  to  order 
such  reimbursed  from  funds  in  its 
hands  which  are  the  accumulation  of 
interest  and  other  sums,  the  exact 
sources  of  which  cannot  be  traced  and 
to  which  there  are  no  known  claimants. 
"This  power  was  vested  in  the  court 
of  chancery  of  England  as  early,  at 
least,  as  1725,  being  provided  for  and 
recognized  by  many  acts  of  Parlia- 
ment. .  .  .  This  power  passed  to 
the  court  of  chancery  of  this  state 
upon  the  organization  of  the  state,  and 
thence  to  the  supreme  court.  .  .  . 
It  was  formerly  exercised  for  the  court 
by   the    general    term    thereof   and    its 
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It  has  been  said  that  the  party  who  virtually  compelled  the  invest- 
ment may  be  held  liable  for  a  loss.23 

Officers  of  the  court  who  have  on  the  court's  order  loaned  funds  de- 
posited cannot  be  held  liable  for  any  loss  thereof  until  they  have  been 
ordered  to  collect  the  same,24  nor  until  the  remedies  against  the  bor- 
rower have  been  exhausted.25 

6.  When  Action  Accrues  on  Borrower's  Bond.  —  On  a  statutory 
bond  given  on  the  borrowing  of  funds  deposited  in  court  the  right 
of  action  accrues  when  the  loan  is  due  and  not  when  the  order  to 
collect  is  made.26 

VIII.  DEPOSITOR'S  RIGHT  TO  WITHDRAW  OR  HAVE  DE- 
POSIT RETURNED.  —  A  fund  deposited  to  abide  the  judgment  can- 
not be  withdrawn  while  an  appeal  is  pending,27  but  one  is  entitled 
to  the  return  of  funds  deposited  under  a  decree,  when  the  decree  is 
vacated.28 


jurisdiction  is  now  possessed  by  the 
appellate  division."  In  re  Stevenson, 
137  App.  Div.  789,  122  N.  Y.  Supp. 
664. 

23.  Where  money  paid  into  chancery 
to  the  credit  of  the  cause  generally  on 
defendant's  admission  that  so  much  is 
due,  is  invested  and  a  loss  incurred, 
that  loss  should  be  borne  by  the  de- 
fendants who  refused  to  allow  com- 
plainants to  receive  same  unless  they 
would  accept  it  as  pavment  in  full.  De- 
Peyster  v.  Clarkson,  2  Wend.  (N.  Y.) 
78. 

24.  "He  is  the  arm  of  the  court, 
and  must  hold  the  money  subject  to  its 
order,  being  ready  at  all  times  to  an- 
swer any  call  it  may  make.  But  when 
he  has  parted  with  the  money  by  in- 
vesting it  or  loaning  it  out  in  obedi- 
ence to  the  court's  order,  he  is  not 
required  to  have  the  money  in  court  for 
distribution  until  he  has  been  ordered 
to  collect  it  and  has  collected  it,  or 
is  guilty  of  such  misconduct  or  mis- 
management of  the  fund  as  to  lay  him- 
self personally  liable."  United  States 
Blow-Pipe  Co.  v.  Spencer,  61  W.  Va. 
191,  56  S.  E.  345. 

25.  Where  the  clerk  under  order  of 
court  loans  the  funds  he  is  not  liable 
for  failure  to  use  due  diligence  to  col- 
lect the  loan  until  the  remedy  against 
the  borrower  has  been  fully  exhausted. 
Morgan  r.  Penick,  23  Ky.  L.  Bep.  27,  62 
8.  W.  479. 

26.  Kentucky.— Civ.  Code  §308,  pro- 
vides that  one  wishing  to  have  money 
deposited  in  court  loaned  to  him  shall 
"execute  a  bond  to  the  commonwealth 
of  Kentucky   with    good   surety   to   be 


approved  by  the  court,  for  the  benefit 
of  the  parties  interested,  conditioned 
that  the  borrower  of  the  money  will 
pay  it  according  to  the  contract  of 
loan."  A  bond  given  under  such 
statute  recited  that  payment  of  the  loan 
"is  to  be  enforceable  in  such  man- 
ner as  the  court  may  direct."  The 
statute  of  limitations  being  pleaded, 
and  the  question  being  as  to  when  the 
right  of  action  accrued  against  the 
sureties,  the  court  held  it  was  when 
the  loan  was  due  and  not  when  an  or- 
der was  made  by  the  court  on  the 
clerk  to  collect  the  loan.  Bowen  V. 
Helm,  19  Ky.  L.  Eep.  486,  41  S.  W. 
289,  following  Turner  V.  Kankin,  80 
Ky.  179. 

Nor  does  the  fact  that  the  party 
primarily  entitled  to  the  fund  is  an  in- 
fant alter  the  rule.  Beid  v.  Hamilton, 
92  Ky.  619,  18  S.  W.  770.  But  see 
Walters-Case  V.  Wilkinson,  92  Iowa  129, 
60  N.  W.  514. 

27.  The  judgment  must  be  construed 
to  be  the  final  judgment.  Los  Angeles 
Pressed  Brick  Co.  v.  Higgins,  8  Cal. 
App.  514,  97  Pac.  414,  420;  Higgins  v. 
Keyes,    5    Cal.    App.    482,    90    Pac.    972. 

28.  One  who  deposits  a  fund  in 
court  for  the  benefit  of  certain  parties 
under  a  decree  is  entitled  to  the  re- 
turn thereof  on  the  decree  being  va- 
cated. The  judgment  creditors  of  the 
party  for  whose  benefit  it  was  de- 
posited is  not  entitled  to  it  in  any 
event.  Merwin  v.  Fowler,  20  Wash. 
587,   56  Pac.   374. 

Where  money  has  been  paid  in  to 
redeem  after  order  setting  aside  a  sale, 
such  money  may  be  withdrawn  on  the 
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On  dismissal  of  the  action   the  deposit  may  be  withdrawn.29 

A  deposit  made  upon  condition  may  be  withdrawn  if  the  condition  be 
not  accepted.30  Likewise,  money  which  was  to  be  paid  to  certain 
parties  only  in  the  event  of  depositor's  success  may  be  withdrawn  if 
he  loses  the  suit.31 

Mere  delay  to  prosecute  does  not  entitle  the  depositor  to  a  return 
of  the  fund.32 

An  excess  payment  is  properly  restored  to  the  depositor,33  as  is  an 
unauthorized  deposit  made  in  good  faith.34 

If  the  court  refuses  to  litigate  as  between  the  parties  the  money  and 
property  may  properly  be  restored.35 

IX.  REMEDIES  OF  CLAIMANTS.  —  A.  In  Equity.  —  Where 
rights  to  a  fund  in  the  chancery  court  have  been  assigned  the  court 
has  jurisdiction  on  the  theory  that  a  trust  is  involved,315  and  where 
the  court  has  the  parties  properly  before  it  may  proceed  to  do  equity 


rescission  of  the  order  setting  aside  the 
sale.  Meehan  v.  Blodgett,  91  Wis.  63, 
64  N.  W.  429. 

29.  The  judge  is  under  no  legal 
obligation  to  order  a  retention  of  a 
fund  on  the  dismissal  of  an  action  to 
permit  the  filing  of  a  new  action,  and 
the  restoration  of  it  is  a  necessary  and 
obvious  consequence.  Cottingham  V. 
McKay,  86  N.  C.  241. 

30.  Where  complainants  in  a  chan- 
cery suit  deposit  with  the  clerk  in  vaca- 
tion a  sum  of  money  for  a  specific  pur- 
pose subject  to  be  withdrawn  by  re- 
spondent on  terms  and  conditions  and 
respondent  declines  to  so  accept  it,  com- 
plainant may  withdraw  same.  Cummins 
v.  Eapley,  17  Ark.  381. 

Where  money  is  deposited  in  court 
to  be  turned  over  to  the  other  party 
on  surrender  of  a  check  theretofore 
given  him  in  payment  and  such  other 
party  does  not  surrender  the  check,  the 
fund  is  properly  returned  to  the  de- 
positor. Sutton  v.  Baldwin,  146  Ind. 
361,  45  N.  E.  518. 

Even  after  verdict  in  the  other  par- 
ty's favor  a  deposit  rejected  by  such 
other  party  may  be  withdrawn.  Wind- 
sor v.  Snider,  76  Kan.  178,  90  Pac.  820. 

Where  one  repudiating  a  settlement 
pays  the  money  into  court  and  recovers 
judgment  for  a  greater  sum,  such  judg- 
ment may  be  satisfied  by  withdrawing 
the  amount  deposited  and  adding  there- 
to the  difference  and  paying  the  whole 
to  the  judgment  creditor.  Prussian 
Nat.  Ins'  Co.  v.  Terrell,  142  Ky.  732, 
135  S.  W.  416. 

Acceptance  of  amount  tendered  as 
a  payment  pro  tanto.  See  the  titles 
1  *  Payment ;  •  *  "  Tender. ' ' 
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31.  Money  paid  into  court  to  be  paid 
to  certain  parties  in  case  the  depositor 
succeeds  in  the  litigation  is  properly 
ordered  paid  back  when  the  depositor 
fails  in  the  action.  The  other  party 
then  has  no  interest  therein.  Donohoo 
v.  Howard,  4  Ind.  Ter.  433,  69  S.  W. 
927. 

32.  Where  a  fund  has  been  paid  into 
court  to  release  land  from  a  lien  it 
is  in  the  power  of  either  party  to  move 
to  try  the  issue  and  the  depositor  can- 
not withdraw  the  fund  because  of  fail- 
ure of  the  other  party  to  proceed. 
Philadelphia  v.  Wellens,  19  Pa.  Super. 
379. 

33.  National  Bldg.  &  L.  Assn.  v. 
Fry's  Admr.,  22  Ky.  L.  Kep.  691,  58 
S.  W.  435. 

34.  Where  the  court  believed  the 
sheriff  had  acted  in  good  faith  in  pay- 
ing over  funds  to  the  prothonotary 
which  he  should  have  distributed  him- 
self, the  court  ordered  the  fund  to  be 
returned  to  him  for  distribution.  Mar- 
ble Co.  v.  Burke,  5  W.  N.  C.  (Pa.) 
124. 

35.  Where  money  and  notes  were 
deposited  in  court  and  the  result  of  the 
litigation  is  such  that  the  court  de- 
cides to  leave  the  parties  where  it 
found  them,  they  having  been  engaged 
in  an  illegal  transaction,  the  clerk 
should  be  directed  to  return  the  money 
and  notes  to  the  parties  from  whom 
the  same  were  received.  Horseman  v. 
Horseman,  43   Ore.   83,   72  Pac.   698. 

36.  Party  had  assigned  to  his  at- 
torneys his  rights  in  the  fund  as  se- 
curity for  notes  given  for  fees  in  the 
suit.  Phillips  v.  Edsall,  127  111.  535. 
20    N.    E.    801.      See    also    Phillips    v. 
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between  them.37  But  the  rights  of  claimants  cannot  be  determined  in 
another  suit,38  even  after  final  decree,39  though  another  action  has  been 
treated  as  a  motion  in  the  main  proceeding.40 


Blatchford,  26  111.  App.  606.     See  also 
the  title  "Intervention." 

37.  Where  a  fund  is  in  the  equity 
court  it  is  competent  for  that  court  to 
control  its  disposition  and  to  hear  any 
party  as  to  the  law  governing  the  same. 
The  mere  fact  that  such  party  had  not 
excepted  to  the  master's  report  find- 
ing the  fund  due  to  plaintiff  would 
not  exclude  him.  Butler  v.  Butler,  67 
S.  C.  211,  45  S.  E.  184. 

One  cannot  complain  that  a  fund  has 
not  been  awarded  to  him  where  it  ap- 
pears that  there  were  prior  lienors 
entitled  to  the  fund,  the  satisfaction 
of  whose  claims  would  exhaust  the 
fund.  Munroe  v.  Sedro  Lumb.  & 
Shingle  Co.,  16  Wash.  694,  48  Pac.  405. 

A  claimant  is  not  injured  by  an 
order  requiring  a  fund  to  be  paid  in 
part  to  another  where  the  order  com- 
mands the  officer  to  retain  enough  to 
pay  the  claimant's  claim.  Berry  &  Co. 
V.  Miller  &  Co.,  52  Ga.  644. 

Attorney's  Lien. — Counsel  cannot, 
without  a  bill  in  intervention,  have 
their  right  to  a  lien  upon  a  fund  in 
court  adjudicated  on  motion  and  affi- 
davit in  advance  of  the  trial.  Frye- 
Burhn  Co.  v.  Meyer,  121  Fed.  533,  58 
C.  C.  A.  529. 

Not  By  Motion.— Where  the  clerk  has 
received  a  fund  without  authority  and 
hence  does  not  hold  it  in  his  capacity 
as  clerk,  the  remedy  of  a  claimant  is 
not  by  motion  but  by  suit  in  equity. 
Lewis  v.  Cockrell,  31  111.  App.  476. 

38.  Where  moneys  are  deposited  to 
the  credit  of  a  suit  in  equity  claim- 
ants thereto  must  apply  to  be  made 
parties  to  that  suit.  The  right  to  the 
fund  cannot  be  adjudicated  in  another 
suit.  Gregory  v.  Boston  Safe  Dep.  & 
Tr.  Co.,  144  U.  S.  665,  12  Sup.  Ct.  783, 
36  L.  ed.  585. 

39.  After  final  decree  the  rule  is 
not  changed  that  no  other  court  can 
interfere  with  moneys  in  the  custody 
of  the  register.  The  court  retains  jur- 
isdiction of  the  money  to  cause  the 
decree  to  be  put  into  operation  and 
duly  executed.  Corbitt  v.  Farmers' 
Bank  of  Delaware,  114  Fed.  602. 

"Money  in  the  registry  of  the  court 
is  wholly  under  the  control  of  that 
court,  unless  there  is  some  supervisory 


jurisdiction  over  the  same,  and  cannot 
be  paid  out  until  an  order  is  made 
for  that  purpose."  That  such  sum 
only  represents  a  balance  remaining 
after  the  satisfaction  of  a  judgment  in 
the  original  proceeding  does  not  make 
the  clerk  liable  in  garnishment  pro- 
ceedings. Allen  v.  Gerard,  21  R.  I 
467,  44  Atl.  592,  49  L.  R.  A.  351.  See 
also  the  title  "Garnishment."  But 
see  Dunsmoor  v.  Furstenfelt,  88  Cal. 
522,  26  Pac.  518,  12  L.  R.  A.  508. 

40.     "Doubtless  it  is  true  that    the 
money    in    the    hands    of    the    clerk    is 
in    the    custody    of    the    law.      But    it 
must  be  remembered  that  this  proceed- 
ing is   in   the   same   county   and   court, 
and    before    the    same    judge,     as     the 
original   attachment   proceedings.      The 
parties   are   the   same,   with   the   excep- 
tion of  the  clerk,  and  perhaps   (plaint- 
iff)   in    his    individual    capacity.      The 
object   of  the  proceeding  is   to   subject 
the    funds    in    the    hands    of    the    cierk 
to   the   payment   of  the  judgment    held 
by   the    assignee.      All    the    parties    ap- 
peared,   and    the    court    evidently    had 
jurisdiction  both  of  the  person  and  of 
the    subject-matter.       Forms    of    action 
are  abolished  in  this  state.      . 
The    court    had    the    inherent    right    to 
control  the  funds  in  the   possession   of 
the   officers,   and   to   direct   its  clerk   in 
the  discharge  of  his  official  duties.  That 
plaintiff  brought  what   appeared  to   be 
an  independent  suit,  and  filed  what  he 
denominated  a  'petition'  is  in  no  man- 
ner   controlling."      Hornish    v.    Eingen 
Stove    Co.,   116  Iowa   1,    89   X.   W.   95. 
Where  money  is  in  court  and  a  hear- 
ing is   had   analogous   to   a    hearing  on 
proceedings  supplemental  to   execution, 
all   persons   interested  in  the   fund   be- 
ing   present    the    court    may    order   the 
fund  paid  to  satisfy  a  judgment  in  the 
same  court  due  from  the  party  found 
entitled  to   the  fund.     "No   third   per- 
sons _  claimed   it.      There  was   no   clash 
of  rival   officers   attempting  to   get   it. 
No    person     was     interfering 
with   the   conduct   of  the   court's   busi- 
ness.     .      .      .      The     reasons     of    the 
doctrine    of    exemption    of    money    in 
custodia    legis    wholly    disappear    from 
this    case."       Bank     of     Minnesota     v. 
Hayes,   11   Mont.   533,  29   Pac.  90. 
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And  where  a  stranger  to  the  action  would  not  have  a  complete 
remedy  by  intervention  he  might  have  an  injunction  to  restrain  the 
withdrawal  of  the  fund.41 

B.  At  Law.  —  In  actions  at  law  creditors  cannot  reach  moneys 
paid  into  court,42  and,  as  with  other  funds  held  in  custodia  legis,  pro- 
ceedings cannot  be  brought  against  the  clerk  to  subject  the  fund  in 
his  hands  to  the  settlement  of  claims.43 

X.  PROCEDURE  FOR  DISTRIBUTION  OF  THE  FUND.  — A. 
Time  for  Distribution.  —  Upon  the  termination  of  the  proceedings 
the  fund  should  be  paid  over  to  the  party  entitled,44  but  it  will  not 
be  so  paid  over  while  an  appeal  is  pending.45 


41.  He  claimed  equitable  ownership 
of  the  entire  fund  as  being  the  pro- 
ceeds of  property  belonging  to  him.  By 
previous  litigation  it  had  been  decided 
that  he  had  the  right  to  bring  an 
equitable  action  to  recover  the  fund 
into  which  his  property  had  been  con- 
verted ' '  and  nothing  can  be  clearer  than 
that  his  right  to  commence  an  equit- 
able action,  for  that  purpose  involves 
the  right  to  prevent  the  parties  plac- 
ing the  fund  beyond  the  reach  of  the 
court,  so  as  to  render  the  decree  in- 
effectual." Mann  v.  Flower,  26  Minn. 
479,  5  N.  W.  365. 

42.  "Persons  who  hold  assignments 
of  the  interest  of  parties  in  a  fund  in 
court,  or  liens  upon  it,  have  been  per- 
mitted in  equity  to  appear  as  claim- 
ants; but  creditors,  who  have  acquired 
neither  an  assignment  of  nor  a  lien 
on  the  fund,  have  never  in  this  com- 
monwealth, so  far  as  we  are  aware, 
been  permitted  to  intervene."  Tuck 
v.  Manning,  150  Mass.  211,  22  N.  E. 
1001. 

43.  When  funds  have  been  paid  to 
the  clerk  of  the  court  "he  must  obey 
the  orders  of  the  court  made  in  the 
suits,  respectively,  in  which  the  moneys 
have  been  deposited,  and  unless  it  is 
authorized  by  statute  he  cannot  be 
made  a  party  to  independent  proceed- 
ings, either  in  this  court  or  any  other, 
whereby  the  disposition  to  be  made 
of  the  money  can  be  affected  or  con- 
trolled." Tuck  v.  Manning,  150  Mass. 
211,    22    N.    E.    1001. 

A  fund  in  the  hands  of  the  clerk 
and  master  of  the  chancery  court  is  in 
custodia  legis  and  is  subject  to  the 
orders  of  that  court,  and  "a  party 
cannot  resort  to  a  different  form  and 
recover  the  same  in  a  proceeding 
against  the  clerk  and  master  of  the 
chancery     court     and     thus     oust     the 
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chancery  court  of  its  jurisdiction  of 
the  same.  Craig  v.  The  Governor  for 
the  Use  of  White,  3  Coldw.  (Tenn.) 
244. 

Form  of  Order.— Where  the  clerk 
holds  a  fund  to  be  paid  over  when 
the  court  shall  order  he  is  exempt  from 
trustee  process,  but  when  the  order  to 
pay  antedates  its  receipt  by  him  he  is 
liable  to  such  process.  Wilbur  V.  Flan- 
nery,   60  Vt.  581,  15  Atl.   203. 

Manner  of  Keeping. — ' 'It  is  a  mat- 
ter of  no  moment  how  the  fund  was 
kept  by  the  clerk.  He  is  liable  for  it 
only  as  custodian  of  the  court.  Nor  is 
it  important  to  determine  whether  it 
ought  to  have  been  transferred  to  the 
custody  of  the  federal  court  or  whether 
or  not  the  state  has  power  to  make 
any  order  in  respect  thereto."  Curtis 
V.  Ford,  78  Tex.  262,  14  S.  W.  614,  10 
L.  E.  A.  529.  See  also  Sweetzer  v. 
Claflin,  74  Tex.  667,  12  S.  W.  395.  See 
the  titles  "Attachment;"  "Garnish- 
ment. ' ' 

44.  A  verdict  having  been  directed 
against  plaintiff  all  that  should  be 
done,  "treating  this  as  a  suit  in 
equity,"  was  to  dismiss  plaintiff's  suit 
and  distribute  the  fund.  Borchers  v. 
Barckers,  158  Mo.  App.  267,  138  S.  W. 
555. 

Upon  dismissal  of  the  appeal  all  par- 
ties having  had  their  day  in  court, 
the  fund  will  be  paid  over  to  the  party 
entitled.  Williams  v.  Barkley,  52  App. 
Div.  631,  65  N.  Y.  Supp.  356,  affirmed, 
165  N.  Y.  48,  58  N.  E.  765. 

45.  Pending  an  appeal  and  before  a 
hearing  on  the  merits  the  appellate 
court  will  not  grant  plaintiff-appellant's 
motion  to  withdraw  certain  sums  de- 
posited by  defendant.  He  having  re- 
fused to  take  the  deposit  for  fear  such 
would  be  tantamount  to  an  acceptance 
of  an  award  he  seeks  to  set  aside,  the 
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The  statute  of  limitations  does  not   run   against   a    fund    in    court.46 
Persons  entitled    to   an   irregularly  deposited   fund   may    obtain    an 
order  therefor  at  any  time  before  the  withdrawal.47 

B.  Necessity  for  Order  of  Distribution  or  Withdrawal.  —  A 
fund  paid  into  court  cannot  be  withdrawn,48  or  distributed  except 
upon  the  court's  order.49 

C.  Notice  of  Motion  To  Distribute.  —  Notice  should  be  given  to 
the  interested  parties  of  a  motion  to  distribute  the  fund,50  but  may 
be  dispensed  with  when  all  parties  interested  are  present,51  and  the 
officer  having  custody  is  not  entitled  thereto.52 

D.  Pleadings  on  Motion  To  Distribute.  —  Formal  pleadings  are 
not  necessary.53 

E.  Proof  on  Hearing  of  Motion.  —  On  the  hearing  of  the  motion 
to  distribute  the  court  should  take  proof  of  the  facts  presented  in  the 
application  or  inform  itself  by  report  of  a  referee.54 


effect  of  granting  his  motion  would  be 
a  practical  affirmance  of  the  decree, 
and  the  act  of  the  court  in  granting 
such  a  motion  might  also  be  construed 
as  "legislating  in  the  interest  of  the 
parties  instead  of  applying  the  law  to 
their  past  transactions."  Stemmer  v. 
Scottish  Ins.  Co.,  33  Ore.  65,  83,  49 
Pac.  588,  53  Pac.  498. 

That  depositor  cannot  withdraw  de- 
posit pending  an  appeal,  see  supra, 
VIII. 

46.  _  Allstadt  v.  Gortner,  31  Ont.  495. 
It    is   in   the   power   of    either   party 

to  advance  the  cause.  Philadelphia  v. 
Wellens,  19  Pa.  Super.  379. 

Limitation  of  lien  law  as  running 
against  the  fund  deposited  to  take  the 
place  of  the  lien,  see  the  title  "Me- 
chanics' Liens." 

47.  Hammer  v.  Kaufman,  39  111.  87. 

48.  But  where  a  fund  though  in- 
tended as  such  is  not  so  deposited  as 
to  become  a  fund  in  court,  it  seems  it 
might  be  withdrawn  without  such  or- 
der.    Hammer  v.  Kaufman,   39   111.   87. 

49.  So  held  where  a  fund  was  de- 
posited in  partition  proceedings  and 
the  party  entitled  thereto  could  not 
be  found.  Walters-Cates  v.  Wilkinson, 
92  Iowa  129,  60  N.  W.  514. 

Proceeds  of  property  confiscated  and 
paid  into  court  are  under  its  control 
until  an  order  for  distribution  is  made, 
and  any  person  entitled  to  the  moneys 
may  apply  to  the  court  by  petition  for 
a  delivery  of  them  to  him.  Boggs  v. 
Com.,  76  Va.  989,  following  Osburn  v. 
United  States,  91  U.  S.  474,  23  L.  ed. 
388. 


50.  As  to  depositors  under  the  lien 
law.  "It  is  stated  that  it  has  been 
the  practice  to  grant  these  orders  with- 
out notice  to  anybody.  If  that  be  so, 
it  certainly  is  a  practice  which  should 
continue  no  longer."  Hafker  v.  Henry, 
5  App.  Div.  258,  39  N.  Y.  Supp.  134. 

Even  where  there  has  been  an  ir- 
regularity so  that  the  fund  is  not  strict- 
ly in  the  hands  of  the  court,  notice 
should  be  given  the  depositor  of  an 
application  of  a  party  claiming  to  be 
entitled  to  the  fund.  Hammer  v.  Kauf- 
man, 39  111.  87. 

Parties  who  agree  that  the  proceeds 
of  a  certain  sale  shall  be  paid  to  the 
registry  and  held  by  him  subject  to  the 
order  of  the  chancellor  and  that  one 
claiming  to  be  mortgagee  shall  there- 
upon file  his  petition  setting  up  his 
claim,  do  not  waive  notice  of  motion 
to  distribute  the  fund.  Cowles  &  Led- 
yard  v.  Andrews,  39  Ala.   125. 

51.  Sitley  &  Son  v.  Morris  (N.  J.). 
67  Atl.  789. 

52.  "A  general  receiver  into  whose 
hands  certain  funds  have  been  paid  to 
the    credit   of    a   particular   suit,    is    at 
all  times  before  the  court  so  far  as  the 
distribution  of  that  fund  is  concerned 
and   no   process   or   notice   is   necessary 
to      bring     him      before      the      court.' 
United    States   Blow-Pipe    Co.   v.    Spen 
eer,  61  W.  Va.  191,  56  S.  E.  345;  Craw 
ford  V.  Fickey,  41  W.  Va.  544,  23  S.  E 
662. 

53.  State  v.  Alexander,  106  La.  460 
31    So.   60. 

54.  Uhl    v.    Kohlman,    52    App.    Div 
455,   65   N.   Y.   Supp.   197. 
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F.  Conditional  Order.  —  The  court  may  order  a  return  of  the 
fund  to  the  depositor  conditioned  on  his  giving  bond.55 

G.  Necessity  That  Identical  Fund  Be  Returned.  —  The  iden- 
tical money  due  from  one  claimant  to  another  need  not  be  paid  over.00 

H.  Subjecting  Fund  to  Costs  or  Expenses.  —  Costs  of  the  main 
proceeding  cannot  be  charged  against  the  fund,57  nor  can  the  fund 
be  depleted  to  allow  a  receiver  to  prosecute  an  appeal.58  But  the 
court  has  power  to  charge  against  the  fund  the  expense  of  its  dis- 
tribution.50 

I.  Enforcement  op  the  Order.  —  The  order  can  be  enforced  as 
are  other  judgments.00 

J.  Conclusiveness  op  the  Order  of  Distribution.61  —  The  order 
of  distribution  cannot  be  disputed  by  the  custodian  or  depositary  of 
the  fund.02 


55.  Where  certain  claimants  of 
funds  deposited  in  court  cannot  be 
found  the  court  may  order  the  fund 
repaid  to  the  depositor  on  his  giving 
bond  to  pay  as  the  claimants  appear 
and  on  order  of  the  court,  the  suit  be- 
ing kept  alive.  Northern  Union  Gas 
Co.  v.  Mayer,  171  Fed.  602. 

56.  Money  which  has  been  wrong- 
fully obtained  if  paid  into  court  be- 
comes a  fund  in  its  hands  which  it 
can  order  paid  over  in  satisfaction  of 
the  claim  sued  upon  even  though  it  is 
not  the  identical  money  due  from  one 
claimant  to  the  other.  Davis  v.  Wat- 
kins,  2  Bush  (Ky.)  224.  See  supra, 
as  to  statutory  provision  that  cus- 
todian keep  fund  intact. 

57.  "Where  money  is  paid  into 
court  for  a  specific  and  definite  pur- 
pose it  should  not  be  diverted  to  an- 
other and  different  purpose,  except 
for  the  most  satisfactory  reasons.  It 
is  true,  the  fund  was  in  the  custody 
of  the  law,  but,  as  we  have  said  be- 
fore, it  was  paid  in  as  a  special  de- 
posit." So  the  court  refused  to  charge 
the  costs  against  it  though  the  de- 
positor was  insolvent.  Mohr  v.  Porter, 
55  Wis.  149,  12  N.  W.  374. 

58.  Where  money  has  been  paid  into 
court  to  abide  the  result  of  an  action 
the  court  cannot  pending  an  appeal  de- 
plete the  fund  to  enable  one  of  the 
parties,  though  he  be  a  receiver  ap- 
pointed by  the  court,  to  properly  pre- 
sent his  case  on  appeal.  State  v.  Su- 
perior Court,  13  Wash.  638,  43  Pac. 
877. 

59.  Where  a  fund  to  pay  over- 
charges   to    consumers    of    gas    is    de- 
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posited  by  order  of  court  and  some  in- 
terest has  been  earned  thereon  pending 
the  litigation,  the  court  refused  to  or- 
der such  interest  to  be  forthwith  dis- 
tributed pro  rata  among  the  consumers 
found  entitled  to  the  fund,  but  're- 
served that  question  and  ordered  the 
expense  of  administering  the  fund  to 
be  paid  out  of  such  earnings,  there  be- 
ing over  870,000  separate  accounts  and 
over  20,000,000  separate  items  in- 
volved and  some  questions  to  be  de- 
termined as  to  the  ownership  growing 
out  of  assignments  by  claimants.  Cen- 
tral Trust  Co.  V.  New  Amsterdam  Gas 
Co.,  167  Fed.  983. 

"Where  moneys  are  in  the  hands  of 
the  court  for  distribution  among  un- 
known owners,  the  expenses  incurred 
in  ascertaining  who  the  owners  are  and 
providing  for  a  proper  distribution 
among  them  is  a  proper  charge  upon 
such  moneys."  House  v.  Amsdell 
Brew.  &  Malt.  Co.,  133  App.  Div.  486, 
117  N.  Y.  Supp.   796. 

60.  Orders  against  officers  to  pay 
out  of  moneys  in  their  hands  certain 
sums  to  certain  parties  have  the  effect 
of  judgments  and  can  be  enforced  by 
executions  and  are  liens  on  the  lands 
owned  by  such  officers.  Bickard  v. 
Schley,  27  W.  Va.  617,  following  Lee 
v.  Swepson,  76  Va.  173.  See  the  titles 
"Execution;"   "Judgment." 

61.  Whether  or  not  order  is  appeal- 
able, see  the  title  "Appeals." 

62.  The  court  having  ordered  the 
fund  turned  over  to  one  as  tutor  of 
a  minor,  the  depositary  cannot  col- 
laterally attack  the  appointment  of 
such  tutor.  Succession  of  Hart,  127 
La.  833,  54  So.  46. 
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A  party  dissatisfied  with  the  order  must  proceed  to  have  it  set  aside.os 
No  other  court  has  jurisdiction  to  determine  any  question  pertaining 

to  the  distribution  of  the  fund.64 

A  claimant  may  set  up  his  right  to  share  in  the  fund  where  he  has 

similar  rights.65 


63.  Where  a  deposit  was  made  in 
court  and  afterwards  the  court  ordered 
it  returned  to  the  depositor,  which  was 
done,  the  claimant  not  appealing  from 
such  order  or  seeking  to  have  it  va- 
cated must  be  held  to  have  acquiesced 
therein  and  cannot  complain  because 
the  custodian  carried  out  the  order  of 
the  court.  Gay  v.  Hudson  Eiver  Elec. 
Power  Co.,  190  Fed.  773. 

Not  the  depositor  but  the  party  en- 
titled thereto  must  bear  the  loss  when 
the  fund  is  paid  to  a  party  not  en- 
titled to  receive  it.  The  party  entitled* 
should  have  taken  steps  to  prevent  the 
payment.  Breed  v.  Kenton  Bldg.  & 
Sav.  Assn.,   4  Ky.   L.  Eep.  358. 

64.  Where  money  has  been  paid  into 
court  under  an  order  of  court  and  is 
held  by  the  court  in  custodia  legis, 
whether  the  order  under  which  it  was 
paid  was  properly  or  improperly  made 
cannot  be  determined  upon  a  proceed- 
ing to  obtain  the  money  in  another 
court.     "No    other  court' has   jurisdic- 


tion of  any  question  pertaining  to  the 
disposition  of  the  money."  Jones  v. 
Merchants'  Nat.  Bank,  76  Fed.  683, 
22  C.  C.  A.  683;  Gregory  v.  Boston  Safe 
Dep.  Co.,  173  Mass.  419,  53  N.  E.  889; 
Gregory  v.  Merchants'  Nat.  Bank,  171 
Mass.  67,  50  N.  E.  520. 

65.  "The  general  doctrine  that 
where  there  is  a  fund  in  court  to  be 
distributed  among  different  claimants, 
a  decree  of  distribution  will  not  pre- 
clude a  claimant  not  embraced  in  its 
provisions,  but,  having  rights  similar 
to  those  of  other  claimants  who  are 
thus  embraced,  from  asserting  by  bill 
or  petition  his  right  to  share  in  the 
fund,  is  established  by  numerous  au- 
thorities, both  in  England  and  the 
United  States."  Matter  of  Howard, 
9  Wall.  (U.  S.)  175,  19  L.  ed.  634 
(following  Gillespie  v.  Alexander,  3 
Russ.  128,  38  Eng.  Reprint  525);  Wil- 
liams v.  Gibbes,  17  How.  (U.  S.)  239 
15   L.   ed.   135. 

See  the  title  "Intervention." 
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I.  DEFINITIONS.  —  A.  Depositions.  —  "A  deposition  is  the  tes- 
timony of  a  witness  reduced  to  writing  in  due  form  of  law,  by  virtue 
of  a  commission  or  other  authority  of  a  competent  tribunal,  or  accord- 
ing to  the  provisions  of  some  statute  law,  or  in  accordance  with  stipu- 
lations of  parties,  to  be  used  in  the  trial  of  some  question  of  fact,  in 
a  court  of  justice."1 


1.  1  Bouv.  Law  Diet,  and  the  fol- 
lowing cases:  XT.  S. — Indianapolis  W. 
Co.  v.  American  S.  B.  Co.,  65  Fed.  534; 
The  Sallie  P.  Linderman,  22  Fed. 
557;  Stimpson  v.  Brooks,  3  Blatchf. 
456,  23  Fed.  Cas.  No.  13,454.  Ga. 
Baker  v.  Magrath,  106  Ga.  419,  32  S. 
E.  370.  Ind.— Woods  v.  State,  134  Ind. 
35,  33  N.  E.  901.  Me.— Fuller  v. 
Hodgdon,  25  Me.  243.  Mont. — In  re 
Liter,  19   Mont.   474,   48  Pac.   753. 

Definiteness. — "The  term  'deposition' 
.  .  .  is  sometimes  used  both  in  com- 
mon parlance  and  in  legislative  enact- 
ments as  synonymous  with  'affidavit' 
or  'oath.'  .  .  .  'But  in  its  more 
technical  and  appropriate  sense  it  is 
limited  to  the  written  testimony  of  a 
witness  given  in  the  course  of  a  judi- 
cial proceeding,  either  at  law  or  in 
equity.'  "  State  v.  Dayton,  23  N.  J. 
L.  49,  53  Am.  Dec.  270.  See  also  the 
following  cases:  U.  S. — The  Sallie  P. 
Linderman,  22  Fed.  537;  United  States 
v.  Clark,  1  Gall.  497,  25  Fed.  Cas.  No. 
14,804;  Stimpson  v.  Brooks,  3  Blatchf. 
456,  23  Fed.  Cas.  No.  13,454.  Cal.— 
People  v.  Robles,  117  Cal.  681,  49  Pac. 
1042.  Ga.— Baker  v.  Magrath,  106  Ga. 
419,  32  S.  E.  370. 

"We  conclude  that  a  statement  of 
facts  in  writing,  without  date  or  venue, 
purporting  to  have  been  signed  by  a 
witness,  but  giving  neither  age  nor 
residence  of  such  witness,  which  state- 
ment is  not  shown  to  have  been  made 
under  oath,  nor  the  oath  waived,  nor 
to  have  been  taken  on  notice,  or  in  the 
presence  of  parties,  nor  to  have  been 
taken  before  any  official  authorized  to 
administer  oaths,  and  which  is  not  ac- 
companied by  a  certificate  of  a  compe- 
tent official,  from  which  compliance 
with  any  of  the  requisites  for  the  tak- 
ing of  depositions  in  judicial  proceed- 
ings can  be  inferred,  is  not  a  deposi- 
tion, although  so  labeled  and  filed  in  a 
suit  pending  in  court."  Lutcher  v. 
United  States,  72  Fed.  968,  19  C.  C. 
A.  259,  41  U.  S.  App.  54. 

A  paper  which  does  not  show  in 
what  cause  it  was  taken,  or  whether 
with    or    without    notice,    or    who    was 
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present  examining  the  witness,  and 
which  has  not  been  filed  in  any  par- 
ticular cause,  lacks  the  elements  of 
a  deposition.  Mincke  v.  Skinner,  44 
Mo.   92. 

In  California,  the  term  "deposition" 
applies  as  well  to  the  testimony  taken 
before  a  magistrate  when  an  informa- 
tion is  laid  as  to  the  testimony  taken 
upon  the  examination  of  the  accused. 
Mattingly  v.  Nichols,  133  .Cal.  332,  65 
Pac.  748.  But  see  Cline  v.  State,  36 
Tex.  Crim.  320,  36  S.  W.  1099,  37  S. 
W.  722,  holding  that  the  testimony  of 
a  witness  upon  the  preliminary  exam- 
ination of  a  person  charged  with  crime 
is  not  a  deposition  in  the  technical 
sense.  See  also  Tanzer  v.  Breen,  139 
App.  Div.   10,   123  N.  Y.  Supp.  497. 

Deposition  and  Affidavit  Contracted. 
A  deposition  differs  from  an  affidavit 
in  this,  that  in  the  former  the  oppo- 
site party  has  an  opportunity  to  cross 
examine  the  witness,  whereas,  the  lat- 
ter is  always  taken  ex  parte.  Woods 
v.   State,  134  Ind.  35,  33  N.   E.  901. 

In  Maine,  "the  word  deposition,  in 
common  parlance  and  in  some  clauses 
of  the  statute,  is  often  used  to  desig- 
nate the  document  containing  the  in- 
terrogatories, answers  and  certificate  of 
the  magistrate;  while  in  other  sections 
it  is  more  appropriately  used  to  desig- 
nate the  narrative  of  the  witness,  made 
under  the  sanction  of  an  oath,  and 
reduced  to  writing."  Fuller  v.  Hodg- 
don, 25  Me.  243. 

"Acts  de  Notorieti." — This  is  a 
document  known  to  the  French  prac- 
tice. "It  consists  of  the  deposition  of 
witnesses  taken  before  a  notary,  es- 
tablishing the  identity  and  genealogy 
of  the  plaintiff,  accompanied  by  offi- 
cial certificates  from  the  registers  of 
births,  marriages  and  deaths,  showing 
these  events  in  the  lives  of  plaintiff 
and  her  ascendants."  It  consists 
merely  of  hearsay  statements,  and  is 
not  admissible  in  evidence.  Succession 
of  Derigny,  128  La.  853,  55  So.  552. 
See  also  Succession  of  Crouzeilles,  106 
La.  442,  31  So.  64. 

In   Kentucky   the   common   law   mode 
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B.  "De  Bene  Esse."  —  The  phrase  "de  bene  esse"  means  "pro- 
visionally," and  refers  to  the  right  to  offer  the  evidence  depending 
upon  the  absence  of  the  witness  or  his  disability  at  the  time  of  the 
trial.2 

II.  THE  TAKING  OF  DEPOSITIONS.  —  A.  Power  Inherent 
in  Equity.  —  The  power  to  issue  commissions  to  take  depositions  de 
bene  esse,  or  in  chief  either  within  or  without  the  jurisdiction  or 
country  in  any  cause  pending  therein,  is  inherent  in  courts  of  equity.3 


of  taking  depositions  still  prevails  and 
has  not  been  abrogated  by  statute. 
McClure  v.  McClintock,  150  Ky.  265, 
150  S.  W.  332. 

2.  Boelde  V.  San  Domingo  Improve- 
ment Co.  (N.  J.),  83  Atl.  485.  "It 
may  be  here  remarked  that  the  phrase 
'  de  bene  esse,'  applies  both  to  evidence 
taken  upon  interrogatories  under  a 
commission,  as  well  as  to  that  procured 
upon    notice." 

3.  Nev. — Scott  v.  Bullion  Mining 
Co.,  2  Nev.  81.  N.  J.— Una  v.  Dodd, 
38  N.  J.  Eq.  460.  N.  Y.— Brown  v. 
Southworth,  9  Paige  351.  And  see 
Burns  V.  Superior  Court,  140  Cal.  1,  73 
Pac.  597;  McClure  v.  McClintock,  150 
Ky.  265,  150  S.  W.  332. 

It  is,  of  course,  necessary  to  have 
taken  by  deposition  the  testimony  of  a 
witness  who  is  out  of  the  jurisdiction, 
either  by  a  special  examiner  or  under 
a  commission.  Crofts  v.  Middleton,  9 
Hare  App.  lxviii,  68  Eng.  Reprint  765; 
Nadin  v.  Bassett,  L.  R.  25  Ch.  Div. 
(Eng.)  21. 

Depositions  were  the  usual  method 
by  which  testimony  in  chancerv  was 
taken.  1  Danl.  Ch.  Pr.  8S7;  Payne 
V.  Danley,  18  Ark.  441,  68  Am.  Dec. 
187;  Coffin  v.  Murphy,  62  Miss.  542. 

Depositions  could  be  taken  de  bene 
esse  within  the  jurisdiction,  or  abroad 
in  aid  of  an  action  pending  in  a  law 
court.  Grinnell  v.  Cobbold,  4  Sim. 
546,  58  Eng.  Reprint  204;  Devis  v. 
Turnbull,  6  Madd.  232,  56  Eng.  Re- 
print 1080;  Bowden  v.  Hodge,  2  Swanst. 
258,  36  Eng.  Reprint  614;  Nicol  r. 
Verelst,  4  Bro.  P.  C.  416,  2  Eng.  Re- 
print 282;  Shedden  v.  Baring,  3  Anstr. 
880;  Ex  parte  Coles,  Buck.  293.  See 
also   Russell   v.   Pabyan,   35   N.   H.   159. 

The  formal  bill  to  take  depositions 
de  bene  esse  in  aid  of  law  actions 
seems  to  be  obselete  in  modern  prac- 
tice.    See  further  IT,  B.  infra. 

Bill    To    Take   Depositions   De    Bene 

Esse, — An  action  at  law  must  have  been 

illy  pending,  and  the  proposed  evi- 


dence material  to  a  decision  of  that 
action.  Angell  v.  Angell,  1  Sm.  &  S. 
83,  24  R.  R.  149,  57  Eng.  Reprint  33; 
Macaulay  V.  Shackell,  1  Bligh  (N.  S.) 
96,  4   Eng.  Reprint  809. 

Bill  To  Take  Depositions  Abroad. 
"Prior  to  the  statute  of  I  Wm.  IV, 
c.  22,  the  court  of  chancery  of  Eng- 
land was  in  the  constant  habit  of 
using  its  power  to  take  the  evidence 
of  witnesses  residing  in  foreign  juris- 
dictions in  behalf  of  litigants  in  the 
common  law  courts.  Tindal,  C.  J., 
in  Bridges  r.  Fisher,  1  Bing.  N.  C. 
510,  512,  said:  'Every  one  knows  that 
before  the  passage  of  the  statute  I 
Wm.  IV,  c.  22,  a  party  who  wanted 
the  testimony  of  a  witness  abroad 
filed  his  bill  in  chancery  for  a  com- 
mission to  examine  him,  and  the 
cause  was  hung  up  till  the  suit  in 
chancery  was  at  an  end.'  The 
grounds  upon  which  the  court  of 
chancery  proceeded,  In  giving  liti- 
gants in  the  common  law  courts  the 
aid  of  its  process,  were  declared  by 
the  house  of  lords  in  Nicol  v.  Verelst, 
7  Bro.  P.  C.  245.  Lord  Eldon  re- 
peated them  in  pronouncing  the  judg- 
ment of  the  same  court  in  Macaulav 
v.  Shackell,  1  Bligh  (N.  S.)  96.  He 
there  said:  'Where  witnesses  reside 
abroad  and  cannot  or  will  not  person- 
ally attend  in  England,  the  power  of 
the  courts  of  law  is  at  an  end,  as  they 
have  no  means  of  examining  wit- 
nesses abroad;  but  the  court  of  chan- 
cery, having  authority  to  issue  com- 
missions under  the  great  seal,  for 
various  purposes,  and  amongst  others 
for  examining  witnesses  in  causes  in 
that  court,  the  suitors,  defendants  at 
law,  have  availed  themselves  of  the 
power  of  the  court  of  chancery  to 
come  in  and  supply  the  failure  of  jus- 
tice by  preferring  their  bills  there, 
containing  a  state  of  their  case,  and 
of  the  proceedings  at  law,  with  the 
defendants'  misfortune  that  their  wit- 
nesses  being   resident    abroad,   and   not 
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The  practice  as  to  taking  testimony  in  those  courts,  and  especially 
the  practice  of  taking  testimony  in  chief  in  equity  cases,  and  of 
taking  testimony  in  aid  of  law  actions,  has  been  changed  materially 
by  statute  and  rules  of  court.4 

But  the  intent  of  a  statute  to  restrict  or  modify  the  powers  of  equity 
courts  in  the  taking  of  depositions  must  be  clear.5 

B.  Power  of  Law  Courts.  —  1.  No  Inherent  Power.  —  The  law 
courts  have  no  inherent  power  to  authorize  the  taking  of  depositions 
in  either  civil  or  criminal  cases,6  and  formerly  there  existed  in  those 
courts  a  practice  of  continuing  the  case  from  term  to  term  until  the 
party  should  consent  to  take  the  depositions  of  absent  witnesses  ma- 
terial to  his  adversary's  case.7 


compellable  to  appear  at  the  trial, 
they  cannot  have  the  benefit  of  their 
testimony,  and,  therefore,  praying  that 
the  court  will  relieve  them  against 
this  accident,  and  grant  them  a  com- 
mission for  the  examination  of  their 
witnesses,  to  the  end  that  their  dep- 
ositions may  be  read  at  law;  and  as 
it  would  be  nugatory  to  try  the  cause 
without  evidence,  praying  also  that 
the  plaintiff  at  law  may  be  restrained, 
by  injunction,  from  proceeding,  in 
the  meantime,  till  the  return  of  the 
commission.  Both      the      court      of 

chancery  and  of  exchequer,  as  courts 
of  equity,  have  always  entertained 
these  bills  as  belonging  to  one  of  their 
great  sources  of  jurisdiction — the  re- 
lief against  such  accidents  as  are 
beyond  the  power  of  the  courts  of 
law  to  aid.'  Chancery  may  give  this 
aid  to  either  party  to  a  suit  at  law. 
Devis  v.  Turnbull,  6  Madd.  232."  Una 
v.  Dodd,  38  N.  J.  Eq.  460.  See  also 
Macaulay  v.  Shackell,  1  Bligh  (N.  S.) 
96,   4   Eng.   Eeprint   809. 

4.  It  has  been  held  that  a  United 
States  circuit  court,  having  power  un- 
der the  statute  to  issue  commissions  as 
a  law  court,  will  not  entertain  any  pro- 
ceedings for  such  a  purpose  on  its 
equity  side.  Peters  ».  Prevost,  1  Paine 
64,  19  Fed.  Cas.  No.  11,032;  Clark 
V.  Callahan,  105  Md.  600,  66  Atl.  618, 
10  L.  E.  A.  (N.  S.)  616.  See  also  IT, 
B,  infra. 

5.  Burns  v.  Superior  Court,  140  Cal. 
1,  73  Pac.  597;  Brown  v.  Southworth, 
9   Paige    (N.   Y.)    351. 

6.  U.  S. — In  re  Kingsley,  185  Fed. 
1005.  Ark.— Missouri  &  N.  A.  E.  Co. 
v.  Daniels,  98  Ark.  352,  136  S.  W. 
651.  Ky.— Kallin  v.  Com.,  84  Ky.  354, 
1  S.  W.  594.  La.— State  v.  Fulford,  33 
La.  Ann.   679.     Nev. — Scott   v.   Bullion 
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Mining  Co.,  2  Nev.  81.  N.  J. — Una  v. 
Dodd,  38  N.  J.  Eq.  460.  N.  Y.— Brown 
V.  Southworth,  9  Paige  351;  People  v. 
Eestell,  3  Hill  289.  Pa. — International 
Coal  Min.  Co.  v.  Pennsylvania  E.  Co., 
214  Pa.  469,  63  Atl.  880;  Nace  f. 
Neff  College  of  Oratory,  46  Pa.  Super. 
237.  S.  C— English  v.  English,  2  Mc- 
Cord   238. 

And  see  notes  under  II,  B,  2,  infra. 

In  Una  v.  Dodd,  supra,  the  court 
cites  Professor  Greenleaf  (1  Greenl. 
Ev.,  §320)  as  regarding  this  power  as 
inherent  in  all  courts  of  justice. 

In  McClure  v.  McClintock,  150  Ky. 
265,  150  S.  W.  332,  it  is  said:  "In  our 
opinion  the  court  had  the  inherent  pow- 
er in  the  due  administration  of  justice 
to  issue  the  commission  to  some  officer 
to  take  the  depositions." 

At  a  very  early  day  courts  possess- 
ing both  law  and  equity  jurisdiction 
assumed  this  right  in  civil  actions  at 
law.  N.  H. — Hayward  v.  Barron,  38 
N.  H.  366;  Eussell  v.  Fabyan,  35  N.  H. 
159.  N.  Y.— People  v.  Eestell,  3  Hill 
289.  Vt. — Farnsworth  v.  Pierce,  7  Vt. 
83.  See  also  Eeeves  v.  Allen,  42  Ind. 
359. 

The  Civil  Law. — The  right  to  per- 
petuate the  testimony  of  witnesses  ex- 
isted under  the  civil  law  in  Texas  prior 
to  the  revolution.  Sullivan  v.  Dimmitt, 
34  Tex.   114. 

7.  This  course  has  been  adopted  in 
criminal  cases  for  the  benefit  of  a 
defendant.  N.  H. — Havward  v.  Barron, 
38  N.  H.  366.  S.  C—  State  v.  Murphy, 
48  S.  C.  1,  25  S.  E.  43;  State  v. 
Bowene,  4  McCord  254.  Vt.— Farns- 
worth  v.   Pierce,   7   Vt.   83. 

"By  the  principles  of  the  common 
law,  and  according  to  the  original 
practice  of  the  courts  of  common  law. 
depositions  could  never  be  taken  de  henr 
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2.  Statutory  Authority.  —  a.  In  Civil  Actions  at  Law.  —  Whether 
or  not  depositions  may  be  taken  in  any  judicial  proceeding  depends, 
of  course,  on  the  language  of  the  statute.8 


esse  without  consent  of  parties.  If  dis- 
posed to  insist  upon  his  rights,  a 
party  could  require  the  presence  of  wit- 
nesses in  court,  in  order  that  he 
might  cross-examine  them  in  the 
presence  of  the  jury.  But  as 
great  practical  inconvenience  fre- 
quently resulted  from  a  rigid  adher- 
ence to  these  rules,  the  court  uniform- 
ly exercised  every  legitimate  power  it 
possessed  to  induce  parties  to  consent, 
by  putting  off  the  trial  at  the  in- 
stance of  the  defendant,  if  the  plaint- 
iff would  not  give  consent;  and  if  the 
defendant  refused,  by  declining  to  ren- 
der judgment,  as  in  ease  of  nonsuit. 
Tidds'  Pr.  810,  811;  1  Stark.  Ev.  320. 
In  an  anonymous  case,  in  2  Chitty's 
E.  199,  on  a  motion  for  a  rule  for 
leave  to  examine  a  witness  on  the 
affidavit  of  a  physician  that  it  would 
endanger  his  life  to  attend  the  trial, 
the  court  refused  the  rule,  saying  the 
party  must  either  apply  to  a  court  of 
equity,  or  get  the  facts  admitted.  Al- 
so, in  4  Taunton,  E.  46,  the  court  re- 
fused a  similar  motion,  unless  with 
the  consent  of  both  parties.  Where 
consent  was  obtained,  the  practice  was, 
when  a  material  witness  resided,  or  was 
going  abroad,  so  that  he  could  not 
attend  the  trial,  for  the  party  desiring 
his  evidence  to  apply  to  the  court  in 
term  time,  or  to  a  judge  in  vacation, 
on  a  proper  affidavit  for  an  order  to 
have  the  witness  examined  de  bene 
esse  before  one  of  the  judges  of  the 
court,  or  before  commissioners  specially 
appointed  and  approved  by  the  oppo- 
site party.  Tidds'  Pr.  810.  Deposi- 
tions so  taken  could  not  be  read  with- 
out the  production  of  the  commission, 
unless  they  were  of  so  long  standing 
as  to  afford  a  presumption  that  the 
commission  was  lost.  Baylie  v.  Wy- 
lie,  6  Esp.  E.  85;  Tidds'  Pr.  814." 
Eagan  v.  Cargill,  24   Miss.  540. 

Joining  in  a  commission  where  there 
was  no  statutory  authority  to  take 
depositions  was  held  to  amount  to  an 
agreement  to  take  such  depositions. 
Anderson  v.  Thoroughsrood,  5  Har. 
(Del.)    199. 

Condition  for  Continuance. — The 
taking  of  the  deposition  of  witnesses 
who  are  present  may  be  required  as 
a  condition  for  the  granting  of  a  con- 


tinuance. Thomas  v.  Black,  84  Cal. 
221,  23  Pae.  1037;  McFarlane  v.  Moore, 
1   Overt    (Tenn.)    32. 

8.  U.  S.—In  re  Kingsley,  185  Fed. 
1005;  Kline  Bros.  &  Co.  v.  Liverpool 
L.  &.  G.  Ins.  Co.,  184  Fed.  969.  Ark. 
Missouri  &  N.  A.  E.  Co.  V.  Daniels, 
98  Ark.  352,  136  S.  W.  651.  Ind.— 
Duckworth  v.  Hibbs,  38  Ind.  78.  Mass. 
Moore  V.  Stoddard,  206  Mass.  395,  92 
N.  E.  502.  N.  H.— Boston  &  M.  E. 
Co.  v.  State,  77  Atl.  996.  N.  Y.— Me- 
Call  V.  Sun  Mutual  Ins.  Co.,  50  N.  Y. 
332;  Crane  v.  Evans,  12  Civ.  Proc. 
445;  Wood  v.  Howard  Ins.  Co.,  18 
Wend.  646.  Pa. — International  Coal 
Min.  Co.  v.  Pennsvlvania  E.  Co.,  214 
Pa.  469,  63  Atl.  880;  Nace  v.  Neff 
College  of  Oratory,  46  Pa.  Super.  237. 
See  also  Baelde  v.  San  Domingo  Impvt. 
Co.  (N.  J.),  83  Atl.  485;  Cockey  v. 
Hurd,   43    How.    Pr.    (N.    Y.)    140. 

In  New  York,  "in  the  absence  of 
bad  faith"  the  provisions  of  section 
889  of  the  Code  of  Civil  Procedure  for 
the  issuance  of  a  commission  are  man- 
datory, but  if  the  court  is  of  the  opin- 
ion that  the  application  is  made  in  bad 
faith,  it  is  properly  denied.  Fisher  r. 
South  Shore  Traction  Co.,  70  Misc. 
529,  127  N.  Y.  Supp.  333.  See  also 
Oakes  v.  Eitter,  118  App.  Div.  772,  103 
N.   Y.   Supp.    849. 

Action. — When  the  statute  refers  to 
actions,  it  extends  only  "to  a  case 
where  the  parties  are  before  the  court, 
for  the  prosecution  or  defense  of  their 
rights  in  the  forms  prescribed  by  law" 
(Wood  v.  The  Howard  Ins.  Co.  of  New 
York,  18  Wend.  (N.  Y.)  646),  and  does 
not  include  special  proceedings  (In  re 
Whitney,  4  Hill  (N.  Y.)  533;  Crane 
v.   Evans,   12   Civ.   Proc.    (N.   Y.)    445). 

A  proceeding  under  a  statute  for 
the  discovery  of  the  assets  of  an  es- 
tate is  a  suit  pending,  within  the  mean- 
ing of  a  statute  providing  for  the  tak- 
ing of  depositions.  Eckerle  v.  Wood, 
95   Mo.  App.   378,   69  S.  W.   45. 

In  supplementary  proceedings  depo- 
sitions cannot  be  taken  under  a  stat- 
ute allowing  them  to  be  taken  in  an 
"action."  Champlin  v.  Stodart,  64 
How.  Pr.  (N.  Y.)  378;  Graham  t?. 
Colburn,   14   How.    Pr.    (N.   Y.)    52. 

Vacation  of  Foreclosure  Sale. — An 
application   by   a   purchaser   at    a   fore- 
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closure  sale  to  be  relieved  from  his 
purchase  is  not  an  "action"  within 
the  meaning  of  a  statute  providing  for 
the  taking  of  depositions.  Crane  V. 
Evans,   12   Civ.   Proc.   (N.  Y.)    445. 

A  hearing  before  a  commission  of 
lunacy  of  a  person  under  indictment 
who  pleads  insanity  is  not  within  the 
meaning  of  a  statute  allowing  the  tak- 
ing of  depositions  to  be  used  upon 
the  trial  of  an  "action,"  "issue"  or 
"indictment."  People  v.  Haight,  13 
Abb.   N.   C.    (N.  Y.)    197. 

A  disbarment  proceeding  is  not  an 
"action."  In  re  Attorney,  83  N.  Y. 
164. 

But  a  statute  providing  for  taking 
depositions  in  special  proceedings  after 
a  question  of  fact  has  arisen,  authorizes 
the  taking  of  depositions  in  disbarment 
proceedings.  In  re  Wellcome,  23  Mont. 
259,    58    Pac.    711. 

In  an  action  for  a  penalty  under  the 
contract  labor  law,  depositions  may  be 
taken.  Moller  v.  United  States,  57  Fed. 
490,  6  C.  C.  A.  459,  13  U.  S.  App.  472. 

An  action  for  a  penalty  is  not  a 
criminal  proceeding  in  which  deposi- 
tions of  a  defendant  may  not  be  taken. 
In  re  Derbyshire  County  Council,  65 
L.  J.,  Q.  B.  (N.  S.)  557,  74  L.  T. 
(Eng.)   747. 

So  of  an  action  to  recover  the  value 
of  merchandise  forfeited  to  the  United 
States  under  a  customs  act.  United 
States  v.  Zucker,  161  U.  S.  475,  16 
Sup.    Ct.    641,   40    L.    ed.    777. 

Letters  rogatory  from  a  Mexican 
court  purporting  to  have  been  issued 
under  an  order  made  in  proceedings 
relating  to  an  investigation  as  to 
smuggling  certain  goods,  does  not  show 
that  the  proceedings  amount  to  "suit 
for  the  recovery  of  money  or  proper- 
ty" within  the  meaning  of  the  United 
States  statute  upon  the  subject.  In  re 
Letters   Rogatory,   36  Fed.   306. 

Proceeding  To  Abate  Taxes. — A  pe- 
tition to  abate  taxes  "is  a  civil 
cause"  in  which  depositions  may  be 
taken  for  use  on  the  trial.  Boston  & 
M.  R.  Co.  v.  State  (N.  H.),  77  Atl. 
996  (citing  Pub.  St.,  1901,  ch.  225); 
Rancour's  Petition,  66  N.  H.  172;  Hay- 
ward  r.  Barron,  38  N.  H.  366. 

In  qui  tarn  actions  under  a  statute 
relating  to  depositions  in  civil  actions, 
depositions  are  allowable.  Moses  v. 
Gunn,  1  Root  (Conn.)  307. 

A  feigned  issue  triable  at  law  upon 
an  order  from  chancery  is  within  the 
meaning  of  a  statute  allowing  the  tak- 
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ing  of  depositions  iu  "an  action  pend- 
ing in  a  court  of  law."  Lockyer  v. 
Lockyer,  1  Edm.  Sel.  Cas.   (N.  Y.)   107. 

Motion. — A  statute  in  general  terms 
providing  for  taking  depositions  to  be 
used  on  the  hearing  of  motions,  au- 
thorizes the  taking  of  a  deposition  to 
be  used  on  a  motion  for  a  new  trial. 
O'Connor  v.  McLaughlin,  80  App.  Div. 
305,   80   N.  Y.  Supp.  741. 

Vacation  of  Levy. — A  petition  in 
the  supreme  court  to  vacate  the  levy  of 
an  execution  on  real  estate,  is  not  a 
"civil  cause"  in  this  connection. 
Briggs  v.   Green,   33    Vt.   565. 

On  appeals  from  orders  of  filiation 
and  of  removal  in  settlement  cases, 
depositions  may  be  taken.  Hildreth 
v.  Overseers  of  Poor,  13  N.  J.  L.  5. 

Exclusion  Acts. — The  provision  of 
the  United  States  statute  authorizing 
United  States  courts  to  issue  commis- 
sions to  take  testimony  "in  any  case 
where  it  is  necessary  in  order  to  pre- 
vent a  failure  or  delay  of  justice," 
does  not  authorize  a  United  States  dis- 
trict court  to  issue  a  dedimus  potesta- 
tem  to  be  used  in  an  examination  be- 
fore United  States  commissioners  un- 
der the  provision  of  the  Chinese  ex- 
clusion acts.  United  States  v.  Horn 
Hing,    48    Fed.    635. 

A  suit  to  enjoin  the  use  of  a  build- 
ing for  the  sale  of  intoxicating  liquors, 
on  the  ground  that  the  place  is  a 
"common  nuisance,"  is  a  "civil  pro- 
ceeding" in  which  depositions  may 
be  taken.  Rancour's  Petition,  66  N. 
H.  172,  20  Atl.  930. 

In  attachment  depositions  may  be 
taken.  Mencke  v.  Strause,  17  Phila. 
(Pa.)   104,  41  Leg.  Int.  154. 

Probate  and  Surrogate  Courts. — Un- 
der a  statute  allowing  the  taking  of 
depositions  in  "civil  cases"  it  was  held 
proper  to  take  depositions  to  be  read 
on  the  hearing  of  a  litigated  claim 
before  a  probate  court.  Gildersleeve  V. 
Atkinson,  6  N.  ,  M.  27,  27  Pac.  318. 
See  also  Ziegler  v.  Illinois  Tr.  &  Sav. 
Bk.,  245  111.  180,  91  N.  E.  1041;  In  re 
Plumb,  135  N.  Y.  661,  32  N.  E.  22; 
affirming,  64  Hun  317,  22  Civ.  Proc.  209, 
19  N".  Y.  Supp.  79;  Green  v.  Green,  5 
Ohio-  278;  Moore  v.  Stoddard,  206  Mass. 
395,  92  N.   E.   502. 

Surrogates  court  in  New  York  has 
power  to  issue  a  commission  to  take 
depositions  in  a  proceeding  to  fix  a 
transfer  tax  upon  the  estate  of  a  de- 
ceased     non-resident     person.       In     re 
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When  a  case  is  heard  de  novo  in  a  court  of  general  jurisdiction,  on 
appeal  from  an  inferior  court  or  tribunal,  the  deposition  is  to  be 
taken  under  the  conditions  and  in  the  manner  prescribed  by  the  law 
governing  depositions  in  original  cases  in  such  appellate  court,9  and 
depositions  taken  in  the  inferior  court  will  be  suppressed  unless  by 
consent,  or  the  deposition  retaken.10 

b.  In  Criminal  Cases.  —  Depositions  in  criminal  cases  were  un- 
known to  and  unauthorized  by  the  common  law;11  but  statutes  now 
exist  in  many  states  and  jurisdictions  for  taking  depositions  at  the 


Wallace,  71  App.  Div.  284,  75  N.  T. 
Supp.  838. 

Where  exceptions  are  filed  to  a  com- 
missioner's report  of  settlement  of  an 
executor's  account,  depositions  may  be 
taken  for  and  against  the  exceptions. 
May  v.  Walters'  Exrs.,  149  Ky.  749,  149 
S.  W.  1014. 

Mayor's  Court. — Under  a  statute  al- 
lowing the  taking  of  depositions  "in 
any  cause"  they  may  be  taken  in  an 
action  pending  in  the  mayor's  court 
of  a  city.  Reeves  v.  Allen,  42  Ind. 
359. 

Depositions  in  Federal  Courts. — The 
provision  in  the  act  of  Congress  of 
March  9,  1892,  that  "it  shall  be  law- 
ful to  take  the  depositions  or  testi- 
mony of  witnesses  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in 
which  the  courts  are  held,"  furnishes 
an  additional  manner  of  taking  depo- 
sitions but  does  not  add  to  the  grounds 
for  taking  them  already  prescribed  by 
the  acts  of  congress.  Despeaux  v.  Penn- 
sylvania R.  Co.,  81  Fed.  897;  National 
Cash  Register  Co.  v.  Leland,  77  Fed. 
502,  affirmed,  94  Fed.  502,  37  C.  C. 
A.  372;  Shellabarger  v.  Oliver,  64  Fed. 
306. 

And  prior  to  that  act,  it  was  held 
that  depositions  might  be  taken  under 
commission  in  the  manner  prescribed 
by  the  laws  of  the  state.  Giles  v.  Pax- 
son,  36  Fed.  882;  United  States  v. 
Louisville  &  N.  R.  Co.,  18  Fed.  480; 
Wilkinson  v.  Yale,  6  McLean  16,  29 
Fed.  Cas.  No.  17,678;  Jones  v.  Ore- 
gon Central  R.  Co.,  3  Sawy.  523,  13 
Fed.  Cas.  No.  7,486;  Flint  v.  Craw- 
ford Co.,  5  Dill.  481,  9  Fed.  Cas.  No. 
4,871.  But  see  Evans  v.  Eaton,  7 
Wheat.  (U.  S.)  356,  5  L.  ed.  472;  Ran- 
dall v.  Venable,  17  Fed.  162;  United 
States   v.    Pings,    4    Fed.    714. 

The  words  "according  to  common 
usages"  in  section  866  of  the  United 
States  Revised  Statutes  mean  accord- 
ing to  the  practice  at  law  or  in  equity 


existing  at  the  time  of  the  passage  of 
the  act  in  1874.  United  States  v.  Fifty 
Boxes  and  Packages  of  Lace,  92  Fed. 
601. 

Methods  of  taking  depositions  in  spe- 
cial proceedings  are  sometimes  more 
summary  in  character  than  those  used 
in  taking  depositions  to  be  used 
on  the  trial  of  an  action.  Belt  v. 
Blackburn,   28   Md.   227. 

9.  So  on  appeals  from  justice  and 
probate  courts.  Colo. — Wilson  v. 
Welch,  12  Colo.  App.  185,  55  Pac.  201. 
Kan.— Case  v.  Huev,  26  Kan.  553.  Ky. 
Moore  v.  Smith,  88  Ky.  151,  10  S.  W. 
380.  Mass.— Moore  v.  Stoddard,  206 
Mass.  395,  92  N.  E.  502.  Mo.— Caw- 
thorn  v.   Haynes,   24   Mo.   236. 

See  also  Reformed  Presbvterian 
Church  v.  McMillan,  31  Wash.  643,  72 
Pac.   502. 

10.  Case  v.  Huey,  26  Kan.  553; 
Moore  V.  Smith,  88  Ky.  151,  10  S.  W. 
380. 

11.  Ala. — Ex  parte  Harkins,  6  Ala. 
63,  41  Am.  Dec.  38.  Ky.— Kaelin  v. 
Com.,  84  Ky.  354,  1  S.  W.  594.  La. 
State  V.  Fahev,  35  La.  Ann.  9;  State 
V.  Fulford,  33  La.  Ann.  679.  N.  Y. 
People  v.  Restell,  3  Hill  289. 
Tex. — Johnson  v.  State,  27  Tex.  758, 
765;  Cline  v.  The  State,  36  Tex.  Crim. 
620,  36  S.  W.  1099,  37  S.  W.  722;  Ad- 
ams v.  The  State,  19  Tex.  App.  250. 
Wash. — State  v.  Humason,  5  Wash. 
499,    32    Pac.   111. 

Conflicting  Statutes, — In  Louisiana, 
the  provisions  of  the  revised  statutes 
(§§614-621)  permitting  the  taking  of 
testimony  before  a  notary  public  with- 
out any  commission  from  the  court  to 
the  notary,  or  without  written  inter- 
rogatories, are  not  in  conflict  with  ar- 
ticle 430  of  the  Code  of  Practice,  by 
commission.  "Both  modes  of  taking 
the  testimony  of  witnesses  out  of  court 
are  open  to  litigants. "  Lykiardopoulo 
V.  New  Orleans  &  C.  R.  L.  &  P.  Co., 
127   La.    309,   53   So.    575. 
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instance  of  the  accused,12  or  providing  that  they  may  be  taken  in  his 


12.  Ark. — Giboney  V.  Rogers,  32 
Ark.  462.  Cal. — People  V.  Lundquist, 
S4  Cal.  23,  24  Pae.  153.  Idaho.— State 
v.  Wetter,  11  Idaho  433,  83  Pac.  341. 
Kan.— State  v.  McCarty,  54  Kan.  52, 
36  Pac.  338.  Ky. — Hayden  v.  Com., 
140  Ky.  634,  131  S.  W.  521;  Kaelin  v. 
Com.,  84  Ky.  354,  1  S.  W.  594.  Mo. 
Ex  parte  Welborn,  237  Mo.  297,  141 
S.  W.  31.  N.  Y—  People  v.  Goodman. 
43  Misc.  508,  89  N.  Y.  Supp.  522.  Tex. 
Adams  v.  State,  19  Tex.  App.  250. 

See  also  State  v.  Jackson,  111  La. 
343,  35  So.  593,  where  the  statute  per- 
mits  the   state  to  take  testimony. 

A  "deposition"  and  the  "testi- 
mony" of  a  witness  are  entirely  dif- 
ferent under  the  Texas  statute,  and 
the  provisions  governing  the  admission 
of  depositions  do  not  apply  where 
merely  the  testimony  of  a  witness  has 
been  taken.  Clive  V.  State,  36  Tex. 
Crim.  320,  36  S.  W.  1099,  37  S.  W. 
722,  overruling  Kerry  v.  State,  17  Tex. 
App.    178,    on    this    point. 

Under  the  Indiana  statute  there  are 
two  methods  by  which  a  deposition 
may  be  taken  in  a  criminal  case:  (1) 
by  leave  of  court;  (2)  by  notice  to 
the  prosecuting  attorney.  The  word 
"unconditionally"  as  used  in  the  stat- 
ute does  not  express  the  method  of 
taking  the  deposition,  but  the  condi- 
tion of  its  use.  Tullis  V.  Stafford,  134 
Ind.   258,   33    N.   E.   1023. 

In  Kansas,  though  the  deposition  be 
taken  at  the  instance  of  the  defend- 
ant upon  interrogatories  offered  by  him 
and  cross-interrogatories  by  the  state, 
and  contain  material  testimony,  such 
deposition  cannot  be  offered  in  evi- 
dence by  the  state  and  admitted  over 
the  objection  of  the  defendant.  State 
V.  Woods,  71  Kan.  658,  81  Pac.  184; 
State  v.  Tomblin,  57  Kan.  841,  48 
Pac.    144. 

Kentucky. — The  accused  may  either 
take  the  deposition  of  the  witness 
(Kaelin  V.  Commonwealth,  84  Kv.  354. 
1  S.  W.  594,  8  Ky.  Law  Eep.'  293), 
or  upon  proper  showing  he  may  obtain 
an  order  of  court  compelling  the  per- 
sonal attendance  of  the  witness  at  the 
expense  of  the  commonwealth  (Han- 
cock v.  Parker,  100  Kv.  143,  37  S.  W. 
594,  18  Ky.  Law  Eep.  622);  Havden 
V.  Com..  140  Ky.  634,  131   S.  W.  521. 

In  Louisiana,  there  is  no  authority 
to   permit    the    taking   of   testimony   of 
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witnesses  residing  outside  of  the  state 
either  by  commission  or  dedimus  po- 
testatem  even  on  the  defendant's  mo- 
tion. State  V.  Aenspacker,  130  La.  717, 
58  So.  520;  State  v.  Fahev,  35  La.  Ann. 
9;   State  v.  Fulford,   33  La.  Ann.  679. 

Under  a  constitutional  provision  that 
the  accused  shall  have  the  right  to  be 
heard  by  himself  and  his  witnesses,  it 
was  held  that  he  had  a  right  to  take 
the  depositions  of  witnesses  within  the 
.state,  but  beyond  the  reach  of  compul- 
sory process  of  the  court.  State  v. 
Hornsby,  8  Eob.  (La.)  554,  41  Am. 
Dec.   305. 

In  New  York,  the  statute  permits 
the  use  of  depositions  in  an  investiga- 
tion before  a  grand  jury  (People  v- 
Dundon,  113  App.  Div.  369,  98  N. 
Y.  Supp.  1048),  and  a  deposition  de 
bene  esse  may  in  a  proper  case  be  tak- 
en either  at  the  request  of  the  prose- 
cution or  the  defense  (Barron  v.  Peo- 
ple, 1  N.  Y.  386).  See  also  People 
V.  Hadden,  3  Denio  (N.  Y.)   220. 

Prosecution  May  Take  Deposition. — 
In  Nevada,  by  statute  (Comp.  Laws 
[1900]  §4283)  when  either  party  asks 
for  a  continuance  the  court  may  re- 
quire as  a  condition  for  granting  same 
that  the  deposition  of  any  witness  sum- 
moned by  the  opposite  party  may  be 
taken,  and  under  such  statute  the  prose- 
cution has  the  right  to  take  a  deposition 
for  use  against  the  defendant.  State 
v.  Jones,  7  Nev.  408. 

But  under  the  Eevised  Laws  of  1912, 
chap.  41,  provision  is  made  for  the  ex- 
amination of  witnesses  conditionally,  on 
the  application  of  defendant  and  when 
so  taken  they  may  be  used  by  either 
party. 

Under  the  Indiana  statute  (Rev.  St., 
1881,  §1S05)  the  defendant  may  take 
the  depositions  of  witnesses  out  of  the 
state,  but  before  leave  is  given  the 
defendant  must  enter  his  consent  of 
record  that  the  state  may  take  depo- 
sitions conditionally.  Tullis  v.  Staf- 
ford,  134  Ind.   258,'  33   N.  E.   1023. 

The  Colorado  constitution  provides 
for  the  taking  of  depositions  by  either 
the  prosecution  or  defense  in  certain 
cases  upon  notice.  Ryan  v.  People, 
21    Colo.   119,   40   Pac.   775. 

In  United  States  Courts. — The  au- 
thority to  take  depositions  in  "any 
case"  under  commission  "according 
to   common  usage"   under   §866,   U.    S. 
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presence.13  Such  statutes  have  been  held  constitutional.14  But  it 
must  clearly  appear  that  an  act  was  intended  to  apply  to  criminal  ac- 
tions or  proceedings,  and  that  it  has  been  complied  with,  at  least  sub- 
stantially, in  taking  the  deposition.15 

Depositions  taken  under  an  agreement  between  the  prosecution  and 
the  accused  have  been  allowed  but  must  be  taken  in  defendant's  pres- 
ence, or  upon  his  initiative.10     There  is,  however,  authority  that  the 


Eev.  St.,  has  been  held  to  apply  to 
criminal  cases.  United  States  v.  Cam- 
eron, 15  Fed.  794;  United  States  v. 
Wilder,  14  Fed.  393.  But  see  United 
States  v.  Thomas,  1  Hayw.  &  H.  243, 
28   Fed.    Cas.    No.    16,476. 

13.  Territory  v.  Evans,  2  Idaho  627, 
23  Pac.  232;  State  v.  Bowker,  26  Ore. 
309,   38   Pac.   124. 

The  deposition  of  a  deceased  witness 
though  taken  on  notice  to  defendant, 
but  without  his  presence  or  that  of 
anyone  in  his  behalf,  is  inadmissible. 
United  States  v.  French,  117  Fed.  976. 

14.  Territory  v.  Evans,  2  Idaho 
627,  23  Pac.  232;  Butler  v.  State,  97 
Ind.   378. 

But  see  Ga. — Burns  r.  State,  73  Ga. 
747.  Mich. — People  v.  Droste,  160 
Mich.  66,  125  N.  W.  87.  Tex.— Cline 
v.  State,  36  Tex.  Crim.  320,  36  S.  W. 
1099,  37  S.  W.  722,  where  the  prisoner 
had  full  opportunity  to  cross-examine  a 
witness  who  was  unable  to  attend 
court,  and  defendant  made  no  request 
for    a    continuance. 

Such  a  statute  is  not  unconstitutional 
because  it  requires,  as  a  condition 
thereto,  that  the  defendant  shall  enter 
of  record  his  consent  that  the  prose- 
cution may  also  take  depositions  with- 
out the  state.  Butler  v.  State,  97  Ind. 
378. 

15.  Ala. — Ex  parte  Harkins,  6  Ala. 
63,  41  Am.  Dec.  38.  Colo.— Eyan  v. 
People,  21  Colo.  119,  40  Pac.  775.  Ga. 
McLane  v.  State,  4  Ga.  335.  Md.— 
Young  v.  State,  90  Md.  579,  45  Atl. 
531.  Miss. — Dominges  v.  State,  7 
Smed.  &  M.  475,  45  Am.  Dec.  315. 
N.  Y.— People  v.  Squire,  3  N.  Y.  St. 
194;  Barron  v.  People,  1  N.  Y.  386. 
S.  C— State  v.  Murphy,  48  S.  C.  1,  25 
S.  E.  43.  Tex.— Johnson  v.  State,  27 
Tex.  758;  Adams  v.  State,  19  Tex.  App. 
250.  Wash.— State  v.  Hunter,  18  Was  a. 
670,  52  Pac.  247;  State  v.  Humason,  5 
Wash.  499,  32  Pac.  111.  Eng.— Queen 
P.  Upton,  St.  Leonard's,  10  Q.  B.  827, 
59  E.  C.  L.  826,  17  L.  J.  M.  C.  13,  12 
Jur.    11. 

A  statute  providing  that  the  accused 


may  take  the  depositions  of  witnesses 
about  to  leave  the  state,  or  physically 
unable  to  attend  the  trial,  or  whose 
death  is  apprehended,  does  not  author- 
ize the  taking  of  depositions  in  a  for- 
eign country  upon  the  ground  of  the 
non-residence  of  the  witnesses.  Kaelin 
r.  Com.,   84  Ky.  354,  1   S.  W.  594. 

A  statute  providing  for  taking  the 
depositions  of  parties  for  use  on  the 
hearing  of  motions  was  held  not  to 
applv  to  a  motion  in  a  criminal  case. 
People    v.    Squire,   3   N.   Y.   St.   194. 

The  court  on  review  may  notice  the 
improper  admission  of  a  deposition 
though  not  urged  on  the  argument. 
Eex  V.  Brooks,  11  Ont.  L.  E.  (Can.) 
'525. 

16.  Cal  —  People  v.  Grundell,  75  Cal. 
301,  17  Pac.  214.  111.— Eichardson  v. 
People,  31  111.  170,  in  misdemeanors. 
Ind.— Butler  v.  State,  97  Ind.  378. 
Miss. — Dominges  v.  State,  7  Smed.  & 
M.  475.  N.  Y. — Wightman  v.  People, 
67  Barb.  44;  People  v.  Eestell,  3  Hill 
289.  Tex.— Cline  v.  State,  36  Tex. 
Crim.  320,  36  S.  W.  1099,  37  S.  W.  722, 
but  testimony  taken  on  an  examina- 
tion is  not  a  deposition  under  the  Texas 
statute  and  is  inadmissible  even  though 
the  witness  be  deceased. 

Stipulation  Governs. — In  such  case 
the  taking  of  the  deposition  is  gov- 
erned by  the  stipulation  and  not  by 
the  provisions  of  the  statute.  People 
v.   Grundell,   75   Cal.   301,  17   Pac.   214. 

Legality  of  Statute  Imposing  Terms. 
The  legislature  may  in  granting  to  a 
defendant  in  a  criminal  prosecution 
the  privilege  of  taking  depositions  of 
witnesses,  in  a  foreign  jurisdiction,  al- 
so require  that  in  such  event  the  de- 
fendant must  enter  his  consent  that 
the  depositions  of  witnesses  residing 
out  of  the  state  may  be  taken  by  the 
prosecution  on  the  same  terms  and 
such  restriction  is  not  void  nor 
unconstitutional.  Shular  v.  State,  105 
Ind.  289,  299,  4  N.  E.  870;  Butler  v. 
State,    97    Ind.    378. 

Ex  parte  depositions  taken  by  a 
coroner  not  in  the  presence  of  the  de- 
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defendant  cannot  waive  his  right  to  he  confronted  with  the  witnesses.17 
The  deposition  of  a  witness  before  a  magistrate,18  or  on  a  previous 
trial,  may  under  certain  conditions  be  admitted  in  evidence.19 

c. '  Rule  of  Construction.  —  Statutes  providing  for  the  taking  and 
use  of  depositions  being  in  derogation  of  the  common  law,  it  has  been 
frequently  said,  and  sometimes  held,  that  they  are  to  be  strictly  con- 
strued and  applied.20    On  the  other  hand,  some  courts  have  held  that 


fendant  are  inadmissible.  People  v. 
Eestell,  3  Hill  (N.  Y.)  289;  State  v. 
Hill,  2  Hill  L.   (S.  C.)   607. 

In  South  Carolina,  though  there  is 
no  statute  authorizing  the  issuance  of 
a  commission  to  take  the  testimony  of 
a  witness  in  a  criminal  case  outside 
of  the  state,  it  may  be  issued  by  con- 
sent. State  v.  Murphy,  48  S.  C.  1, 
25   S.   E.   43. 

Where,  on  the  overruling  of  defend- 
ant's motion  for  the  production  of 
two  persons  as  witnesses  who  were 
confined  in  the  penitentiary,  his  attor- 
ney procured  their  depositions  and 
read  them  at  the  trial,  it  was  held  that 
the  defendant  could  not  afterward  ob- 
ject thereto.  People  v.  Fay,  89  Mich. 
119,    50    N.    W.    752. 

Taking  Objection  of  Want  of  Con- 
sent.— An  objection  that  a  deposition 
was  taken  without  the  consent  of  de- 
fendant must  be  presented  to  the  trial 
court  or  it  is  waived.  Boggs  v.  The 
State,  8  Ind.  463. 

See  also  Shular  v.  State,  105  Ind.  289, 
299,  4  N.  E.  870. 

17.  Kan.— State  v.  Tomblin,  57  Kan. 
841,  48  Pac.  144.  Tenn. — Curtis  v. 
State,  14  Lea  502.  Tex.— Johnson  v. 
State,    27    Tex.    758. 

The  court  refused  to  permit  the  prose- 
cution to  use  a  deposition  that  had 
been  taken  out  of  the  state  upon  the 
application  of  the  defendant,  and  upon 
interrogatories  framed  by  his  coun- 
sel, on  the  ground  that  the  defendant 
could  not  waive  his  constitutional  right 
to  be  confronted  with  the  witnesses. 
State  v.  Tomblin,  57  Kan.  841,  48  Pac. 
144. 

A  deposition  taken  by  the  defendant 
in  a  criminal  case,  without  the  consent 
of  the  court,  though  taken  by  consent 
of  the  attorney-general,  was  held  to 
be  inadmissible.  Curtis  v.  State,  14  Lea 
(Tenn.)    502. 

18.  Marler  v.  State,  67  Ala.  55; 
Eeg.  v.  Marshall,  Car.  &  Marsh. 
147,  41  E.  C.  L.  85;  Rex  v.  Hogg,  6 
Car.  &  P.  176,  25  E.  C.  L.  341;  2  Hawk. 
PL  Cr.,  ch.  46,  §20. 

vol  vn 


19.  Marler  v.  The  State,  67  Ala. 
55;  Long  v.  Davis,  18  Ala.  801;  Ken- 
drick  v.  State,  10  Humph.  (Tenn.)  479. 

20.  U.   S. — Bell  v.   Morrison,  1   Pet. 
351,  7  L.   ed.  174;   Thorpe  v.  Simmons, 
2   Cranch   C.   C.   195,   23   Fed.   Cas.   No. 
14,007.;   Shankwiker  v.  Reading,   4  Mc- 
Lean   240,    21    Fed.    Cas.    No.    12.704; 
Jones  v.  Neale,  1  Hughes  268,  13  Fed. 
Cas.  No.  7,483;   Carrington  v.  Stimson, 
1    Curt.    437,    5    Fed.    Cas.    No.    2,450. 
Ala. — Brown    v.    Turner,    15    Ala.    832. 
Cal.— Dye    v.    Bailey,    2    Cal.    383;    Mc- 
Cann  v.  Beach,   2  Cal.   25.     111.— Edle- 
man  V.  Byers,  75  111.  367.    Ind.— Thomp- 
son   v.    Wilson,    34    Ind.     94.       Me  — 
Hall   V.    Houghton,    37    Me.    411.      Md. 
Young   v.    State,    90    Md.    579,    45    Atl. 
531;    Quynn    v.    Brooke,    22    Md.    288; 
Bryden   v.  Tavlor,    2    Har.    &    J.    396, 
3    Am     Dec.  *  554.      Minn.— Beatty    v. 
Ambs,    11    Minn.    331.      Miss.— Ragan 
t\    Cargill,    24    Miss.    540;    Saunders    v. 
Erwin,    2   How.    732.      N.   H.— Bowman 
V.    Sanborn,    25    N.    H.    87;    Fabyan    V. 
Adams,  15   N.  H.  371.     N.  J.— Graham 
V    Whitely,  26  N.  J.  L.  254;  Hendricks 
V.    Craig,    5    N.    J.    L.    567;    Lawrence 
v.    Finch,    17    N.    J.    Eq.    234.      N.    Y. 
Barron   v.   People,   1    N.   Y.   3S6;    Hal- 
leran  V.  Field,  23  Wend.  38;  Brown  v. 
Southworth,    9     Paige    351;     Smith    r, 
Randall,  3  Hill  495;  Jackson  v.  Hobby, 
20    Johns.    357;    Skinner   v.    Dayton,    5 
Johns.  Ch.  191;  Fleming  V.  Hollenbeck, 
7  Barb.  271;  People  v.  Haight,  13  Abb. 
N.    C.    197;    Dwinelle    V.    Howland,    1 
Abb    Pr    87.     Utah. — Homberger  v.  Al- 
exander, 11  Utah  363,  40  Pac.  260.    Vt. 
Winooskie    Tpk.    Co.    v.    Ridley,    8    Vt. 
404,  30  Am.  Dec.  467;   Austin  v.  Slade, 
3  Vt.  68;  Sanders  v.  Howe,  1  D.  Chip. 
363-   Pingry  v.  Washburn,   1   Aik.   264, 
15    Am.    Dec.    676.      Wash.— Phelps    V. 
City  of  Panama,  1  Wash.  Ter.  615.  Wis. 
Goodhue  v.  Grant,  1   Pin.  556;   Baxter 
v.  Payne,  1  Pin.  50P. 

See  also  State  v.  Dene,  15  Cal.  App. 
Dec.  485;  Tuttle  V.  Pockert,  147  Iowa 
41,  125  N.  W.  841;  Simpson  v.  Carle- 
ton;  1  Allen  (Mass.)  109. 
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these  statutes  are  highly  remedial,  and  should  be  liberally  construed 
and  applied.21 

III.  CASES  IN  WHICH  DEPOSITIONS  MAY  BE  TAKEN. 
A.  Depositions  De  Bene  Esse.  —  1.  In  State  Courts.  —  The  stat- 
utes of  the  various  states  now  make  provision  as  to  when  a  deposition 
may  be  taken.22  The  general  rule  is  that  a  deposition  can  be  taken 
only  when  one  of  the  causes  or  reasons  specified  in  the  statute  exists.23 


Ex  Parte  Depositions. — Under  stat- 
utes permitting  ex  parte  depositions, 
this  rule  has  been  followed  quite  strict- 
ly. U.  S.— Bell  v.  Morrison,  1  Pet.  351, 
7  L.  ed.  174;  Wilson  Sewing  Machine 
Co.  v.  Jackson,  Hughes  295,  30  Fed. 
Cas.  No.  17,853;  Luther  v.  Merritt 
Hunt,  1  Newb.  Adm.  4,  15  Fed.  Cas. 
No.  8,610.  N.  J. — Case  r.  Garretson, 
54  N.  J.  L.  42,  23  Atl.  353,  affirming 
22  Atl.  7S7.  Ohio. — Bascom  v.  Bascom, 
Wright    632. 

21.  U.  S.— Cornett  v.  Williams,  20 
Wall.  226,  22  L.  ed.  254;  Westinghouse 
Mach.  Co.  r.  Electric  Storage  Batter1/ 
Co.,  170  Fed.  430,  95  C.  C.  A.  600; 
Kansas  City,  Ft.  S.  &  M.  E.  Co.  v. 
Stoner,  51  Fed.  649,  2  C.  C.  A.  437, 
]0  U.  S.  App.  209.  Ala.— Moore  v. 
Hatfield,  3  Ala.  442.  Cal.— San  'Fran- 
cisco Gas  &  Elec.  Co.  V.  Superior  Court, 
155  Cal.  30,  99  Pac.  359.  Idaho.— Dar- 
by v.  Heagerty,  2  Idaho  282,  13  Pac. 
85.  111. — Green  County  v.  Bledsoe,  12 
111.  267.  Mass.— Moore  v.  Stoddard,  206 
Mass.  395,  92  N.  E.  502.  N.  J.— Una  v. 
Dodd,  38  N.  J.  Eq.  460;  Moran  v.  Green, 
21  N.  J.  L.  562.  N.  Y.— Goodyear  v. 
Vosburgh,  41  How.  Pr.  421;  Leetch  v. 
Atlantic  Mut.  Ins.  Co.,  4  Daly  518.  Pa. 
Kellum  V.  Smith,  39  Pa.  241.  S.  C. 
BnlwinMe  v.  Cramer,  30  S.  C.  153,  8  S. 
E.  689.  Wis. — Semmens  v.  Walters,  55 
Wis.   675,   13   N.   W.    889. 

"The  act  concerning  witnesses,  un- 
der which  this  commission  was  issued, 
is  a  general  one,  authorizing  the  courts 
of  civil  and  common  law  jurisdiction 
to  procure  and  use  the  depositions  of 
foreign  witnesses  in  all  causes  pend- 
ing in  such  courts.  It  is  a  remedial 
statute,  and  for  the  general  advance- 
ment of  justice.  We  have  no  means 
of  compelling  the  attendance  of  wit- 
nesses from  other  states,  though  di- 
vided from  some  of  them  only  by  a 
geographical  line,  or  a  narrow  river; 
and  yet  without  the  benefit  of  their 
testimony  we  might  as  well,  in  rela- 
tion to  a  very  large  portion  of  our 
law  suits,  shut  up  our  courts  of  jus- 
tice  as  to   attempt   to    reach   the   truth 


and  justice  of  the  case  without  the 
benefit  of  such  testimony.  While, 
therefore,  we  guard  against  any  abuse 
of  the  privilege  given  to  suitors  by  this 
statute,  we  ought  not  to  give  it  such 
a  construction  as  to  render  it  nugatory, 
and  defeat  the  beneficial  purposes  for 
which  it  was  designed."  Moran  r. 
Green,  21  N.  J.  L.  562.  To  the  same 
effect  see  Ludlam  v.  Broderick,  15  N. 
J.   L.   269. 

Unimportant  Deviation. — Under  a 
statute  providing  that  an  unimportant 
deviation  relative  to  the  taking  of  a 
deposition  shall  not  cause  it  to  be 
excluded  where  no  substantial  preju- 
dice will  result  to  the  other  side,  it  is 
held  that  the  statute  has  no  application 
where  no  authority  whatever  existed 
to  take  the  deposition.  Brand  v.  But- 
ler,  30  Wis.   681. 

22.  See  generally  the  statutes  of  the 
various  states. 

The  provisions  of  the  Missouri 
statute  "relating  to  the  taking  of 
depositions  de  bene  esse  are  in  the  na- 
ture of  the  old  chancery  practice  re- 
lating to  a  bill  of  discovery."  Ex 
parte  Brockman,  233  Mo.  135,  134  S. 
W.  977,  985.  See  also  State  V.  Broad- 
dus    (Mo.),  149   S.   W.   473. 

23.  Ark.— Missouri  &  N.  A.  E.  Co. 
V.  Daniels,  98  Ark.  352,  136  S.  W.  651. 
Ky.—  Smith  v.  Park's  Admr.,  27  Ky. 
L.  Eep.  351,  84  S.  W.  1167.  Minn. 
Atkinson  V.  Nash,  56  Minn.  472,  58 
N.  W.  39.  Pa. — International  Coal  Min. 
Co.  v.  Pennsylvania  E.  Co.,  214  Pa. 
469,  63  Atl.  880;  Nace  v.  Neff  College 
of  Oratory,   46   Pa.   Super.   237. 

A  deposition  for  use  in  opposition  to 
a  motion  to  vacate  a  supplemental  sum- 
mons cannot  be  taken  under  §1015  of 
the  New  York  Code.  Johnson  v.  Wel- 
lington Copper  Min.  Co.,  58  Misc.  353, 
110   N.  Y.   Supp.   1098. 

The  Act  of  Congress  of  March  7, 
1892  (27  St.  at  L.  7),  ch.  14,  provid- 
ing for  "an  additional  mode  of  tak- 
ing depositions  of  witnesses  in  causes 
pending  in  the  courts  of  the  United 
States     ...     is    susceptible    of    but 
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The  following  instances  will  serve  to  illustrate  the  provisions  of  the 
various  statutes: 

Some  jurisdictions  provide  far  the  taking  of  depositions  de  bene 
esse  whenever  in  the  judgment  of  a  party  it  may  be  deemed  necessary 
or  expedient,24  or  when  the  testimony  of  a  person  not  a  party  is  neces- 
sary and  material  to  a  party  to  a  pending  action  in  a  court  of  record  ;25 


one  construction.  It  does  not  purport 
to  repeal  in  any  part,  or  to  modify,  sec- 
tion 861,  or  to  create  additional  excep- 
tions to  those  specified  in  the  subse- 
quent sections  by  enlarging  the  causes 
or  grounds  for  taking  depositions,  and 
as  it  is  applicable  alone  to  the  taking 
of  depositions  or  testimony  in  writ- 
ing," it  does  not  supplement  §914  of 
the  revised  statutes.  Hanks  Dental 
Assn.  v.  International  Tooth  Crown  Co., 
194  U.  S.  303,  308,  24  Sup.  Ct.  700, 
48  L.   ed.  98. 

The  deposition  of  a  practicing  phy- 
sician could  be  taken  under  the  Ala- 
bama statute  of  1840.  Alexander  v. 
Branch   Bank,   5   Ala.   465. 

Deposition  Containing  Inadmissible 
Testimony. — "A  commission  will  not 
issue  to  obtain  evidence  which  cannot 
be  used  at  the  trial."  Dwight  V.  Gibb, 
145  App.  Div.  223,  129  N.  Y.  Supp. 
961,  145  App.  Div.  915,  125  N.  Y.  Supp. 
965,  966;  Schuler  v.  Woodward,  137 
App.    Div.    576,    122    N.    Y.    Supp.   404. 

See  State  v.  Broaddus  (Mo.),  149 
S.    W.    473. 

"Fishing"  for  evidence  will  not  be 
permitted.  State  v.  Broaddus  (Mo.), 
149   S.  W.   473. 

Injunction  Against  Issuing  Deposi- 
tion.— When  the  parties  have  a  statu- 
tory right  to  take  depositions  the  chan- 
cellor cannot  grant  an  injunction  pre- 
venting the  taking  of  depositions  on 
the  ground  that  the  bill  fails  to  state 
a  cause  of  action,  and  therefore,  irrep- 
arable injury  will  be  done  the  complain- 
ing party.  Peyton  v.  Vardaman  (Miss.), 
60  So.  129.  Compare,  Hanke  x>.  Harlow, 
83  Kan.  738,  112  Pac.  616,  in  which  an 
injunction  was  granted;  and  Old  Line, 
etc.  Ins.  Co.  V.  Witt  (Neb.),  139  N.  W. 
641. 

24.  Ind.— Wehrs  v.  State,  132  Ind. 
157,  31  N.  E.  779;  Hazlett  r.  Gambold. 
15  Ind.  303.  Kan.— In  re  Abeles,  12 
Kan.  451.  Mo. — Ex  parte  Livingston, 
12  Mo.  App.  80.  N.  H.— Dole  v.  Er- 
skine,  37  N.  H.  316.  Ohio. — Meador  v. 
Root,  11  Ohio  C.  C.  81,  5  Ohio  Cir. 
Dec.  61. 

Court  of  Claims. — No  special  ground 
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for  taking  the  deposition  of  a  claim- 
ant in  an  Indiana  depredation  case  need 
be  shown.  Truitt  V.  United  States,  30 
Ct.  CI.  19. 

Iowa  Practice. — It  is  within  the  dis- 
cretion of  the  district  courts  of  Iowa 
to  order  the  evidence  to  be  taken  in 
the  form  of  depositions  in  equitable 
actions  wherein  questions  of  facts  are 
joined.  Lombard  v.  Thorp,  70  Iowa 
220,  30  N.  W.  490.  See  also  Holbrook 
v.   Fahey,   51   Iowa  406,   1   N.   W.   662. 

Mississippi. — Under  a  statute  provid- 
ing for  taking  the  deposition  of  any 
witness  who  by  reason  of  age,  sickness, 
"or  other  cause,"  shall  be  unable  or 
is  likely  to  be  unable  to  attend  court, 
an  affidavit  alleging  that  a  witness 
living  in  another  county  was  a  phy- 
sician with  a  large  practice  whose  pro- 
fessional engagements  were  more  than 
ordinarily  numerous  at  the  time  set 
for  trial,  and  "that  it  is  likely  the 
said  witness  will  be  unable  to  attend 
the  trial,"  was  held  insufficient  to 
authorize  the  taking  of  his  deposition. 
American  Express  Co.  v.  Bradford,  82 
Miss.    130,   33    So.    843. 

In  Missouri,  the  deposition  of  every 
witness  may  be  taken  conditionally, 
and  the  fact  that  a  witness  testified  be- 
fore the  grand  jury  and  took  the  oath 
of  secrecy,  does  not  prevent  his  being 
compelled  to  give  his  deposition  and 
does  not  thereby  violate  such  oath. 
Ex  parte  Welborn,  237  Mo.  297,  14* 
S.  W.  31. 

Attorney. — That  an  attorney  was  pie- 
vented  from  being  a  witness  by  his 
duties  in  another  court  was  held  suffi- 
cient ground  to  take  his  deposition. 
Huffman  v.  Barkley,  1  Bail.  (S.  C.) 
34. 

Transient  Person. — That  a  witness  is 
a  transient  person  moving  from  place 
to  place  and  talks  of  moving  out  of  that 
part  of  the  country  is  not  ground  to 
take  his  deposition.  Turnley  v.  Ev- 
ans, 3  Humph.  (Tenn.)  222.  See  also 
M'Farlane  v.  Moore,  1  Overt.  (Tenn.) 
32. 

25.     New  York  Code  Civ.  Proe.,  §871. 

A    commission    was    granted    tc    ex- 
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also  when  the  witness  is  the  sole  witness  to  the  material  facts  of  the 
case,26  or  when  the  witness  is  about  to  depart  from  the  jurisdiction, 
in  which  case  he  need  not  be  the  only  witness  to  a  material  fact;27 
or  that  the  witness  resides  above  a  certain  distance  from  the  place  of 
trial,28  or  that  he  is  out  of  the  county  wherein  the  action    is    pend- 


amine  an  officer  in  thr  army  on  an 
affidavit  of  his  being  a  material  witness 
who  was  expected  to  be  ordered  away. 
Cardall  v.  Wilcox,  9  Johns.  (N.  Y.) 
266. 

26.  Potts  v.  Coleman,  86  Ala.  94,  5 
So.   780;   May  v.  May,  28  Ala.   141. 

This  practice  is  also  permitted  in 
England  and  Canada.  Brydges  V. 
Hatch,  1  Cox  423,  29  Eng.  Eeprint 
1231;  Pearson  v.  Ward,  1  Cox  177,  29 
Eng.  Eeprint  1116,  Dick.  648,  21 
Eng.  Eeprint  424;  Hankin  v.  Middle- 
ditch,  2  Bro.  C.  C.  641,  29  Eng.  Ee- 
print 355;  Shirley  v.  Ferrers,  3  P. 
Wms.  77,  24  Eng.  Eeprint  976;  Elliott 
V.  Canadian  P.  E.  Co.,  12  Ont.  P.  E. 
593  (but  the  testimony  can  be  used  on 
the  trial  only  in  case  the  witness  is 
unable  to  be  present).  An  order  was 
allowed  to  examine  the  only  two  wit- 
nesses to  material  facts.  Cholmondely 
v.  Oxford,  4  Bro.  C.  C.  157,  29  Eng. 
Eeprint   828. 

But  it  has  been  said  that  the  prac- 
tice has  not  been  adopted  by  the  law 
courts  of  this  country.  Carloss  v. 
Colclough,  1   Brev.    (S.  C.)   462. 

27.  N.  J.— Burley  v.  Kitchell,  20  N. 
J.  L.  305.     N.  Y. — MeVitey  V.  Stanton, 

20  Civ.  Proc.  409,  13  N.  Y.  Supp.  914. 
Eng.— Pirie  v.  Iron,  1  M.  &  Scott  223, 
8  Bing.  143,  21  E.  C.  L.  252,  1  D. 
P.  C.  252;   Botts  v.  Verelst,  Dick.  454, 

21  Eng.  Eeprint  346;  Lee  Dicher  v. 
Power,  Dick.  112,  21  Eng.  Eeprint  211; 
Warner  v.  Mosses,  50  L.  J.  Ch.  28, 
L.  E.  16  Ch.  D.  100,  29  W.  E.  201; 
Weeks  v.  Paul,  6  D.  P.  C.  462.  Can. 
Spears  v.   Waddel,    7   Ont.   Pr.   E.    260. 

But  see  In  re  National  Equipment 
Co.,  195  Fed.  488;  Blood  V.  Morrin, 
140  Fed.  918;  Turnley  V.  Evans,  3 
Humph.    (Tenn.)    222. 

It  need  not  appear  that  the  witness 
expects  to  remain  abroad  permanently. 
Spears  v.  Waddel,   7   Ont.   Pr.   260. 

Temporarily  in  Jurisdiction. — The 
deposition  of  a  person  who  is  temporar- 
ily in  the  state  may  be  taken  as  that 
of  a  going  witness.  Ala. — Cox  v.  Cox, 
2  Port.  533.  Del.— Porter  v.  Beltz- 
hoover,  2  Har.  484.  Pa. — Schoneman 
v.  Fegley,  7  Pa.  433.     Can— Hyland  V. 


Canadian  Deve1  ,p.  Co.,  9  Brit.  Col. 
32;  Delap  v.  Oharlebois,  15  Ont.  Pr. 
142. 

And  see  notes  IV,  infra. 

28.  Ala. — Marston  v.  Forward,  5 
Ala.  347,  100  miles.  Ky. — Sealy  v. 
Williston,  117  S.  W.  959,  20  miles.  Mass. 
Littlehale  v.  Dix,  11  Cush.  364,  30 
miles.  N.  H. — Wyman  v.  Perkins,  39 
N.  H.  218,  10  miles.  Pa.— Eiegel  v. 
Wilson,  60  Pa.  388;  Gordon  v.  Todd, 
16  W.  N.  C.  35.  Vt  —  In  re  Foster,  44 
Vt.   570. 

And  see  the  statutes  of  the  various 
states. 

Witness  Residing  More  Than  Pre- 
scribed Distance. — It  is  not  within  the 
power  of  any  district  court  or  of  any 
judge  to  deprive  a  party  of  the  right 
to  take  testimony  de  bene  esse  of  a 
witness  residing  at  a  greater  distance 
than  100  miles  from  the  place  of  trial, 
and  court  rules  will  be  construed  so 
as  not  to  conflict  with  §863  of  the  Eev. 
St,  (U.  S.  Comp.  St.,  1901,  p.  661). 
In  re  National  Equipment  Co.,  195  Fed. 
488. 

The*  distance  should  be  determined 
by  the  usual  and  customary  route  of 
travel  between  the  two  places  (Powers 
v.  Powers,  21  Ky.  L.  Eep.  597,  52  S. 
W.  845),  and  not  by  a  nearer  water 
route  (Marston  v.  Forward,  .5  Ala. 
347),  nor  by  a  shorter  and  difficult 
road  not  much  used  (In  re  Foster,  44 
Vt.  570),  nor,  it  was  held,  by  the  dis- 
tance by  railroad  (Gordon  v.  Todd,  16 
W.   N.   C.    (Pa.)    35). 

Under  the  North  Carolina  statute 
it  must  appear  that  the  witness  re- 
sides more  than  75  miles  from  the 
place  of  trial,  etc,  when  the  "wit- 
ness has  been  duly  summoned."  This 
last  phrase  has  been  construed  as  if 
it  read  when  a  subpoena  has  been  duly 
issued.  Tomlinson  Chair  Mfg.  Co.  v. 
Townsend,  153  N.  C.  244,  69  S.  E. 
145. 

In  Pennsylvania,  the  fact  that  a  ma- 
terial witness  resides  nearly  200  miles 
from  the  place  of  trial  but  within  the 
state  is  not  a  reason  for  taking  a  dep- 
osition when  his  attendance  might  be 
secured    by    subpoena    and    there    is   no 
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ing,29  or  is  a  female,30  or  is  under  arrest  and  unable  to  give  sureties  for 
his  appearance  at  the  trial  ;31  or  when  the  witness  is  so  ill  as  to  make  it 
probable  that  he  will  be  unable  to  give  his  testimony  in  chief  in  equity, 
or  upon  the  trial  of  a  law  action;32  or  when  there  is  clanger  of  the  loss 
of  the  witness'  testimony  by  reason  of  his  age  or  infirmity;33  or  when 


showing  that  he  is  aged  or  infirm  or 
about  to  leave  the  state.  Nace  v.  Neff 
College  of  Oratory,  46  Pa.  Super.  237. 
To  same  effect,  International  Coal  Min. 
Co.  r.  Pennsylvania  R.  Co.,  214  Pa. 
469,    63    Atl.    880. 

29.  Cal— Skidmore  r.  Taylor,  29 
Cal.  619.  Colo. — Maekev  v.  Briggs, 
16  Colo.  143,  26  Pac.  131.  la.— Fa- 
bian v.  Davis,  5  Iowa  456.  Mich. — Ly- 
on v.  Brunson,  48  Mich.  194,  12  N. 
W.  32.  N.  Y.— Collins  v.  Schaffer,  7S 
Hun  512,  29   N.  Y.  Supp.  574. 

See  also  Brown  v.  Turner,  15  Ala. 
832. 

A  statute  providing  that  the  depo- 
sition of  a  witness  might  be  taken 
when  he  was  "not  within  the  county 
where  the  action  is  pending  or  in  ad- 
joining county"  was  held  to  authorize 
the  issuance  of  a  commission  to  ex- 
amine a  witness  in  another  state.  Col- 
lins V.  Schaffer,  78  Hun  512,  29  N.  Y. 
Supp.  574. 

In  In  re  McCoskry's  Estate,  10  N.  Y. 
Civ.  Proc.  178,  the  court  refused  an 
order  to  take  the  testimony  of  witness 
in  another  county  upon  the  ground  that 
she  was  so  sick  and  infirm  as  to  offer 
reasonable  ground  for  belief  that  she 
•would  not  be  able  to  attend  the  hear- 
ing, where  it  was  shown  that  pending 
application  the  witness  departed  to  an- 
other county. 

30.  Western  &  A.  E.  Co.  v.  Den- 
mead,  83  Ga.  351,  9  S.  E.  683;  Powell 
v.  Augusta  &  S.  R.  Co.,  77  Ga.  192, 
3  S.  E.  757  (though  for  special  reasons 
shown  to  the  court  personal  attend- 
ance  might   be   required). 

But  see  Davis  v.  State  (Tex.  Crim.), 
141  S.  W.  264,  where  the  court  re- 
fused to  allow  the  deposition  of  a  fe- 
male to  be  taken  though  confined  in 
childbirth. 

31.  Pine  Bluff  &  W.  R.  Co.  v.  Mc- 
Caskill,  88  Ark.  177,  114  S.  W.  208; 
People  v.  Lee,  49  Cal.  37. 

32.  Ala.— Reese  v.  Beck,  24  Ala. 
651.  Colo.— Willard  v.  Mellor,  19  Colo. 
534,  36  Pac.  148.  Had.— Humbarger  v. 
Carey,  145  Ind.  324,  42  N.  E.  749,  44 
N.    E.   302;    Dare    V.    McNutt,   1    Smith 
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30.  Md. — Goodman  v.  Wineland,  61 
Md.  449.  N.  Y.— In  re  McCoskry's  Es- 
tate, 10  Civ.  Proc.  178.  Vt. — Lund  v. 
Dawes,  41  Vt.  370.  Irish.— Stratford 
«?.  Alborough,  2  Moll.  326. 

Illness. — Under  the  chancery  rule  the 
illness  of  the  witness  must  have  been 
such  as  to  cause  immediate  danger  to 
his  life.  Bellamy  v.  Jones,  8  Ves.  31, 
32  Eng.  Reprint  261;  Anonymous,  1 
L.   J.   Ch.    (Eng.)    76. 

There  must  be  strong  reason  to  be- 
lieve that  the  illness  of  the  witness 
will  either  terminate  fatally  or  will 
continue  until  the  time  of  the  hearing. 
Abraham  v.  Newton,  8  Bihg.  274,  21 
E.    O.    L.    300,    1    D.    P.    C.    266,    1    M. 

6  Scott  3S4,  1  L.  J.  C.  P.  91. 

An  affidavit  that  affiant  had  been  in- 
formed by  the  witness  and  her  physi- 
cian that  she  was  "a  sufferer  from 
a  form  of  nervous  prostration  which 
the  excitement  of  an  examination  in 
open  court  would  be  certain  to  aggra- 
vate," was  held  insufficient  proof  that 
the  witness  was  too  ill  to  appear  at  the 
trial.  Montgomery  v.  Knickerbaeker, 
14  App.  Div.  629,  43   N.  Y.   Supp.  787. 

The  illness  must'  at  least  be  such  as 
to  prevent  the  attendance  of  the  wit- 
ness at  the  place  of  trial.  Lund  v. 
Dawes,  41  Vt.  370. 

An  affidavit  by  a  physician  that  the 
health  of  the  witness  was  "precari- 
ous" and  such  as  to  render  him  un- 
able to  travel  was  held  sufficient. 
Pond  V.  Dimes,  2  D.  P.  C.  730,  3  M.  & 
Scott  161,  30  E.  C.  L.  281. 

33.  Ark.— Pine  Bluff  &  W.  R.  Co.  v. 
McCaskill,  88  Ark.  177,  114  S.  W.  208. 
Mass. — West  Boylston  v.  Sterling,  17 
Pick.  126.     N.  J— Leonard  v.  Sutphen, 

7  N.  J.  Eq.  545.  N.  Y. — Jarvis  v.  Bren- 
nan,  24  Civ.  Proc.  383,  33  N.  Y.  Supp. 
723.  Vt.— Pingry  v.  Washburn,  1  Aik. 
264,   25   Am.   Dec.   676. 

See  also  International  Coal  Min.  Co. 
V.  Pennsylvania  R.  Co..  214  Pa.  469,  63 
Atl.  880;  Nace  v.  Neff  College  of  Ora- 
tory,   46    Pa.    Super.    237. 

It  was  held  that  it  is  prima  facie 
cause  for  taking  the  examination  of  a 
witness  that  he  is  above  70  years  of 
age,  and  very  generally  cause  for  tak- 
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it  is  probable  that  the  witness  cannot  attend  the  trial  ;34  or,  it  seems, 
when  the  proceedings  have  been  unreasonably  delayed  by  the  adverse 
party;35  or  when  there  is  any  reasonable  ground  to  fear  that  import- 
ant testimony  will  be  lost.36  The  depositions  of  witnesses  who  are 
not  within  the  country  or  jurisdiction  may  also  be  taken.37 


ing  his  examination  that  he  is  above 
75  years  of  age,  and  that  where  he  is 
above  80  years  of  age  his  examination 
should  be  allowed  as  a  matter  of 
course.  An  order  for  the  examination 
of  thirty  witnesses  above  70  years  of 
age  was  vacated  as  to  all  those  under 
the  age  of  75.  Bidder  v.  Bridges,  L. 
R,  26  Ch.  Div.   (Eng.)   1,  50  L.  T.  287, 

32  W.  R.  445. 

Where  the  witness  was  80  years  of 
age  a  commission  was  allowed  to  take 
his  testimonj'.  Cheever  v.  Saratoga 
County  Bank,  47  How.  Pr.  (N.  Y.)  376. 

"Infirm." — The  deposition  of  a  fe- 
male witness  confined  in  childbirth  can- 
not be  taken  on  the  ground  that  the 
witness  is  "infirm."  Davis  t\  State 
(Tex.  Crim.),  141  S.  W.  264. 

34.  Boston  &  M.  R.  Co.  v.  State  (N. 
H.),  77  Atl.  996. 

35.  Shellev    v.    ,    13    Ves.     56, 

33  Eng.  Reprint  215;  Covenv  v.  Athill, 
Dick.  355,  21  Eng.  Reprint  306;  Black- 
wood r.  Borrowes,  Fl.  &  K.  630,  4  Ir. 
Eq.  609. 

36.  Warner  v.  Mosses,  50  L.  J.  Ch. 
(Eng.)  28,  L.  R.  16  Ch.  Div.  100,  29 
W.  R.  201.  See  also  Humbarger  v. 
Carev,  145  Ind.  324,  42  N.  E.  749,  44 
N.  E.  302. 

"All  that  the  courts  now  require  is 
that  it  shall  appear  that  the  applica- 
tion is  bona  fide  and  that  there  is  rea- 
sonable ground  of  fear  that  important 
testimony  will  be  lost  and  injury  there- 
by ensue  if  the  application  be  not 
granted."  Blackwood  v.  Borrowes,  Fl. 
&  K.  630,  4  Ir.  Eq.  609. 

Person  Convicted  of  Crime.  —  The 
deposition  of  a  person  in  prison  await- 
ing the  decision  of  a  criminal  court 
upon  a  motion  for  a  new  trial  after  a 
conviction  of  a  misdemeanor  was  al- 
lowed to  be  taken  as  within  the  spirit 
of  a  rule  of  a  court  for  taking  the 
depositions  of  ancient,  infirm  and  going 
witnesses.  Hopper  v.  Williams,  2  Clark 
447,  4  Pa.  Law  J.  235.  See  also  State 
V.  Valentine,  29  N.  C.  225. 

The  court  refused  to  order  the  ex- 
amination of  a  witness  who  was  charged 
with  a  capital  offense.  Anonymous,  19 
Ves.    321,    34    Eng.    Reprint    536.      See 


also  St.  Louis,  I.  N.  &  L.  R.  Co.  v. 
Harper,  50  Ark.  157,  6  S.  W.  720,  7 
Am.   St.  Rep.   86. 

37.  Del.— Parker  v.  Welsh,  4  Houst. 
233.  la.— Nevan  v.  Roup,  8  Iowa  207. 
N.  J. — Baelde  v.  San  Domingo  Imprvt. 
Co.,  83  Atl.  485;  Leonard  v.  Sutphen,  7 
N.  J.  Eq.  545.  N.  Y.— Pooler  v.  Ma- 
ples, 1  Wend.  65.  S.  C. — Moore  v. 
Willard,  30  S.  C.  615,  9  S.  E.  273.  Eng. 
Lawson  v.  Vacuum  Brake  Co.,  54  L.  J. 
Ch.  16,  L.  R.  27  Ch.  Div.  137,  51  L.  T. 
275,  33  W.  R.  186;  Armour  v.  Walker, 
53  L.  J.  Ch.  413,  L.  R.  25  Ch.  Div. 
673,  50  L.  T.  292,  32  W.  R.  214;  Coch 
v.  Allcock  Co.,  57  L.  J.  Q.  B.  489,  21 
Q.  B.  Div.  178,  36  W.  R,  747. 

That  a  non-resident  witness  may  be 
within  the  jurisdiction  of  the  court  at 
the  time  of  the  trial  is  no  reason  for 
refusing  to  allow  a  deposition  to  be 
taken.  Klaw  v.  New  York  Press  Co., 
136  N.  Y.   Supp.   225. 

An  affidavit  that  the  witness  does  not 
reside  in  the  state  is  not  equivalent 
to  an  affidavit  that  he  "is  not  within 
the  state."  Burnell  v.  Coles,  23  Misc. 
615,  52  N.  Y.  Supp.  200. 

"Non-resident"  Defined. — The  term 
"non-resident  witnesses,"  has  been 
held  to  apply  to  witnesses  living  with- 
in the  state  and  without  a  certain  dis- 
tance. Gardner  v.  Meeker,  69  111.  App. 
422,  affirmed,  169  111.  40,  48  N.  E.  307. 

In  New  Jersey  "in  1902  a  supple- 
ment to  the  evidence  act  was  passed 
(1902,  p.  459)  which  provides  that  if 
a  material  witness  or  a  party  be  ab- 
sent from  the  state,  whether  the  resi- 
dence of  such  witness  or  party  be  with- 
in or  without  the  state,  it  shall  be  law- 
ful for  a  court,  in  its  discretion,  on 
such  terms  as  the  court  or  judge  may 
direct,  to  award  and  issue  under  the 
seal  of  the  court,  a  commission."  Baelde 
v.  San  Domingo  Imprvt.  Co.  (N.  J.), 
83  Atl.  485. 

Laches  as  Affecting  Right. — Where 
the  statute  provides  that  the  applica- 
tion must  be  granted  "upon  satisfac- 
tory proof  of  the  facts  authorizing  it, 
unless  the  court  or  judge  has  reason  to 
believe  that  the  application  is  not  made 
in   good   faith,"   laches   in   making   the 
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2.  In  the  Federal  Courts.  —  Under  the  Revised  Statutes,38  a  party 
has  the  right  to  take  depositions  de  bene  esse  without  any  application 
to  or  assistance  from  the  court.39  Nor  is  it  within  the  power  of  a 
court  or  judge  to  deprive  a  party  of  the  rights  accorded  him  by  that 
statute.40 

The  statute  provides  that  depositions  of  witnesses  may  be  taken 
"in  any  civil  cause  pending  in  a  district  or  circuit  court"  when  the 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles;41  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go 
out  of  the  United  States,  or  out  of  the  district  in  which  the  case  is 
to  be  tried,  and  to  a  greater  distance  than  one  hundred  miles  from 
the  place  of  trial42  before  the  time  of  trial,  or  when  he  is  ancient  or 
infirm. '  '43 

Neither  the  provision  in  §866,  Revised  Statutes,  that  "any  of  the 


application  is  not  of  itself  ground  for 
denying  the  application.  Zeggio  v.  Eob- 
inson,  137  N.  Y.  Supp.  1104. 

38.  U.  S.  Eev.  St.,  §863. 

39.  Kline  Bros.  &  Co.  v.  Liverpool 
L.   G.   Ins.   Co.,    184  Fed.  969. 

Foreign  Witnesses. — The  testimony  of 
foreign  witnesses  cannot  be  taken  de 
bene  esse  under  Eev.  Stat.  §863;  they 
must  resort  to  section  866,  providing  for 
the  taking  of  depositions  according  to 
common  usage.  Compania  Azucarera 
Cubana  v.  Ingraham,  Maxwell  &  Beals, 
180  Fed.  516. 

40.  In  re  National  Equipment  Co., 
195  Fed.  488. 

41.  Patapsco  Ins.  Co.  v.  Southgate,  .1 
Pet.  (U.  S.)  604,  8  L.  ed.  243;  Blood 
v.  Morrin,  140  Fed.  918;  Magone  v. 
Colorado  S.  &  M.  Co.,  135  Fed.  846; 
Mutual  Ben.  Life  Ins.  Co.  v.  Eobinson, 
58  Fed.  723,  7  C.  C.  A.  444,  19  U.  S. 
App.  266,  22  L.  E.  A.  325;  Eussell  v. 
Ashley,  Hempst.  546,  21  Fed.  Cas.  No. 
12,150;  Merrill  v.  Dawson,  Hempst.  563, 
17  Fed.  Cas.  No.  9,469,  affirmed  in 
Fowler  v.  Merrill,  11  How.  (U.  S.)  375, 
13  L.  ed.  336;  Dreskill  v.  Parish,  5  Mc- 
Lean 246,  7  Fed.  Cas.  No.  4,076.  _ 

A  witness  "lives"  where  he  is  for 
the  time  sojourning,  residing  or  abid- 
ing. Mutual  Ben.  Life  Ins.  Co.  v.  Eob- 
inson, 58  Fed.  723,  7  C.  C.  A.  444, 
19  U.  S.  App.  266,  22  L.  E.  A.  325. 
See  also  Abbott  v.  L'Hommedieu,  10  W. 
Va.  677- 

Where  the  witness  lives  without  the 
district,  but  within  100  miles  of  the 
place  of  trial,  his  deposition  cannot  be 
taken.  Wellford  v.  Miller,  1  Cranch 
C.    C.    485,    29    Fed.    Cas.    No.    17,380; 
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Gustine  v.  Einggold,  4  Cranch  C.  C. 
191,  11  Fed.  Cas.  No.  5,877. 

Computing  Distance. — Whether  a  wit- 
ness lives  at  a  greater  distance  than 
100  miles  from  the  place  of  holding 
a  federal  court  is  to  be  determined 
by  taking  the  ordinary,  usual  and  short- 
est route  of  public  travel  and  not  the 
distance  in  a  straight  line.  Jennings 
v.  Menaugh,  118  Fed.  612. 

Judicial  Notice  of  Distance. — The 
United  States  circuit  courts  will  take 
judicial  notice  of  the  distances  between 
localities  in  different  parts  of  the 
United  States.  Mutual  Ben.  Life  Ins. 
Co.  v.  Eobinson,  58  Fed.  723,  7  C.  C.  A. 
444,  19  U.  S.  App.  266,  22  L.  E.  A. 
325. 

Naturalization  Proceedings. — The  use 
of  depositions  in  naturalization  pro- 
ceedings is  permitted  under  certain  cir- 
cumstances. United  States  v.  Kolod- 
ner,   199  Fed.   809. 

42.  "That  the  deponent  is  a  seaman 
on  board  a  gunboat  of  the  United 
States,  in  the  harbor  of  Newport,  and 
liable  to  be  ordered  to  some  other  place 
and  not  to  be  able  to  attend  the  court 
at  the  time  of  its  sitting,"  was  held 
not  a  sufficient  reason  for  taking  his 
deposition  de  bene  esse,  under  the 
United  States  statute.  The  Samuel,  1 
Wheat.  (U.  S.)  9,  4  L.  ed.  23;  Frost 
v.  Barber,  173  Fed.  848. 

43.  Harris  v.  Wall,  7  How.  (U.  S.) 
693,  12  L.  ed.  875;  In  re  National 
Equipment  Co.,  195  Fed.  488;  Ohio  C. 
M.  Co.  v.  Hatchings,  172  Fed.  201,  96 
C.  C.  A.  653;  Eichter  r.  Jerome,  25 
Fed.  679. 

The  section  applies  to  suits  in  equity 
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courts  of  the  United  States  may  grant  a  dedimus  protestatem  to  take 
depositions  according  to  common  usage,"44  nor  the  provision  in  the  Act 
of  Congress  of  March  9,  1892,  making*  it  "lawful  to  take  the  depositions 
or  testimony  of  witnesses  in  the  mode  prescribed  by  the  laws  of  the  state 
in  which  the  courts  are  held,45  authorizes  the  taking  of  depositions 
upon  any  additional  grounds  that  may  be  provided  by  the  law  of  the 
state  where  the  court  is  sitting. 

B.  Perpetuation  of  Testimony.  —  Bills  for  the  taking  of  deposi- 
tions in  order  to  perpetuate  testimony  may  also  be  brought  in  equity, 
though  no  action  be  pending,  such  depositions  to  be  used  in  future 
litigation.46     Authority  now  exists  under  the  various  statutes  for  the 


as  well  as  to  actions  at  law.     Stegner 
v.  Blake,   36  Fed.    183. 

44.  Ex  parte  Fisk,  113  U.  S.  713,  5 
Sup.  Ct.  724,  28  L.  ed.  1117;  Turner 
V.  Shackman,  27  Fed.  183;  McLennan 
v.  Kansas  City,  etc.  E.  Co.,  22  Fed. 
198;  Curtis  v.  Central  R.  Co.,  6  McLean 
401,  6  Fed.  Cas.  No.  3,501.  See  West- 
inghouse  Mach.  Co.  v.  Elec.  S.  B.  Co., 
165  Fed.  992;  Zych  v.  American  Car  & 
F.  Co.,  127  Fed.  723. 

Contra. — Warren  v.  Younger,  18  Fed. 
859.  See  also  United  States  v.  Cam- 
eron, 15  Fed.  794;  Bryant  v.  Leyland,  6 
Fed.  125. 

A  deposition  cannot  be  taken,  there- 
fore, where  the  witness  lives  within  100 
miles  of  the  place  of  trial,  though  his 
deposition  might  be  taken  under  the 
state  law  upon  the  ground  that  he  re- 
sides in  another  county.  McLennan  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  22 
Fed.  198;  Curtis  v.  Central  R.,  6  Mc- 
Lean 401,  6  Fed.  Cas.  No.  3,501. 

Contra. — Warren  v.  Younger,  18  Fed. 
859. 

Taking  in  Exceptional  Instances. 
"The  court,  upon  application  of 
either  party,  when  allowed  by  statute, 
or  for  good  and  exceptional  cause  for 
departing  from  the  general  rule,  to  be 
shown  by  affidavit,  may  permit  the 
deposition  of  named  witnesses,  to  be 
used  before  the  court  or  upon  a  refer- 
ence to  a  matter,  to  be  taken  before 
an  examiner  or  other  named  officer, 
upon  notice  and  terms  specified  in  the 
order."  U.  S.  Equity  Rule  47  (1912). 
"According  to  common  usage"  in  an 
equity  suit  means  according  to  the  prac- 
tice in  courts  of  equitv.  Bischoffscheim 
v.  Baltzer,  10  Fed.  1;  United  States 
v.  Parrott,  McAll.  447,  27  Fed.  Cas. 
No.  15,999. 

Criminal  Case. — But  where  witnesses 
for   a  person   accused   of  crime   resided 


hundreds  of  miles  from  the  place  and 
he  was  unable  to  pay  the  cost  of  bring- 
ing them  to  such  place,  it  was  held 
that  the  necessity  of  taking  their  depo- 
sitions sufficiently  appeared.  United 
States  v.  Cameron,  15  Fed.  794. 

45.  Smith  v.  International  M.  Co. 
154  Fed.  786;  Hartman  v.  Feenaughty 
139  Fed.  887;  Magone  V.  Colorado  S 
&  M.  Co.,  135  Fed.  846;  Zych  v.  Ameri 
can  Car  &  F.  Co.,  127  Fed.  723;  Des 
peaux  V.  Pennsylvania  R.  Co.,  81  Fed 
897;  National  Cash  Register  Co.  v.  Le 
land,  77  Fed.  242,  affirmed,  94  Fed.  502 
37  C.  C.  A.  372;  Shellabarger  v.  Oliver 
64  Fed.   306. 

46.  Westinghouse  Mach.  Co.  V.  Elec 
trie  Storage  Battery  Co.,  170  Fed.  430 
95  C.  C.  A.  600,  25  L.  R.  A.  (N.  S.) 
673;  Way  V.  Armstrong,  3  J.  J.  Marsh 
(Ky.)  261,  20  Am.  Dec.  137. 

"The  jurisdiction  of  courts  of  equity 
to  entertain  bills  for  the  perpetuation 
of  testimony  is  undoubted.  In  Booker 
V.  Booker,  20  Ga.  777,  it  is  said  dates 
to  the  reign  of  Philip  and  Mary." 
Westinghouse  Mach.  Co.  v.  Electric  Stor- 
age Battery  Co.,  supra. 

Under  the  Federal  statute  (Rev.  St. 
866,  U.  S.  Comp.  St.  1901,  p.  663)  it 
was  permissible  for  any  circuit  court 
sitting  as  a  court  of  equity  to  direct 
the  taking  of  a  deposition  in  perpetuam 
rei  memoriam  according  to  the  usages 
of  chancery,  if  they  relate  to  any  mat- 
ter cognizable  in  any  court  of  the 
United  States.  Richter  v.  Union  Trust 
Co.,  115  U.  S.  55,  5  Sup.  Ct.  1162,  29 
L.  ed.  345;  Green  v.  Compagnia  Gen. 
Italiana,  82  Fed.  494.  Such  a  bill  is 
maintainable  in  a  case  involving  patent 
rights.  Westinghouse  Mach.  Co.  v. 
Electric  Storage  B.  Co.,  170  Fed.  430, 
95  C.  C.  A.  600,  25  L.  R.  A.  (N.  S.) 
673;   New   York  &  B.  Coffee  Polishing 
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Co.  r.  Now  York  Coffee  Polishing  Co., 
9  Fed.  578. 

Bill  To  Perpetuate  Testimony. — The 
bill  to  perpetuate  testimony  is  by  orig- 
inal bill  and  must  show  that  the  com- 
plainant has  a  vested  interest,  how- 
ever slight,  in  the  subject  or  property 
with  respect  to  which  litigation  is 
threatened.  U.  S. — Westinghouse  Mach. 
Co.  v.  Electric  Storage  Battery  Co.,  170 
Fed.  430,  95  C.  C.  A.  600,  25  L.  E.  A. 
(N.  S.)  673.     Conn. — Jerome  V.  Jerome, 

5  Conn.  352.  Del.— Hall  V.  Stout,  4 
Del.  Ch.  269.  111.— Handford  v.  Ewen, 
79  111.  App.  327.  Ky  —  May  v.  Arm- 
strong, 3  J.  J.  Marsh.  260,  20  Am.  Dec. 
137.  N.  C— Smith  v.  Turner,  39  N.  C. 
433,  47  Am.  Dec.  353.  S.  C— Butler 
V.  Haskell,  4  Desaus.  651.  Eng.— Allan 
v.  Allan,  15  Ves.  130,  33  Eug.  Eeprint 
704;  Dursley  v.  Berkeley,  6  Ves.  Jr. 
251,  31   Eng.  Eeprint  1036. 

No  Present  Right  of  Action. — The 
bill  should  recite  facts  showing  that 
the  complainant  has  no  present  right  of 
action  at  law  or  in  equity,  or  that  the 
defendant  interposes  some  impediment 
to  the  trial  of  that  right.  U.  S—  New 
York  &  B.  Coffee  Polishing  Co.  v.  New 
York  Coffee  P.  Co.,  9  Fed.  578,  62  How. 
Pr.  4S5.  Del. — Hickman  v.  Hickman,  1 
Del.  Ch.  133.  Minn.— State  ex  rel  Phil- 
lips r.  Elliott,  75  Minn.  391,  77  N.  W. 
952.  N.  Y. — In  re  Ketchum,  60  How. 
Pr.  154;  Paton  i\  Westervelt,  5  How. 
Pr.  399.  N.  C— Smith  v.  Ballard,  3  N. 
C.  471.     Eng. — Angell  v.  Angell,  1  Sim. 

6  S.  83,  57  Eng.  Eeprint  33,  1  L.  J. 
(O.  S.)  Ch.  6,  24  E.  E.  149;  North  v. 
Gray,  Dick.  14,  21  Eng.  Eeprint  171; 
Campbell  v.  Dalhousie,  L.  E.  1  H.  L. 
462,   22  L.   T.  879.     See  also  II,  supra. 

It  should  describe  the  subject  of  the 
action  and  allege  the  plaintiff's  title 
with  all  convenient  certainty.  Jerome 
V.  Jerome,  5  Conn.  352;  Pettibone  v. 
Lehigh  Valley  Coal  Co.,  4  Kulp  (Pa.) 
349.  It  must  show  the  character  of 
the  defendant's  claim.  Jerome  v.  Je- 
rome, 5  Conn.  352. 

It  will  not  lie,  therefore,  where  the 
complainant's  title  is  purely  equitable. 
Smith  v.  Turner,  39  N.  C.  433,  47  Am. 
Dec.  353;  Baxter  v.  Farmer,  42  N.  C. 
239.  Nor  in  behalf  of  a  defendant  in 
a  pending  action.  Pettibone  v.  Ever- 
hart,  4  Kulp  (Pa.)  353;  Spencer  v. 
Peek,  L.  E.  3  Eq.  (Eng.)  415,  15  W.  E. 
478. 

It  must  state  the  names  of  the  pro- 
posed witnesses.     State  ex  rel.  Phillips 
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r.  Elliott,  75  Minn.  391,  77  N.  W.  952; 
Smith  V.  Turner,  39  N.  C.  433,  47  Am. 
Dec.  353.  Contra,  Pettibone  v.  Le- 
high Valley  Coal  Co.,  4  Kulp  (Pa.) 
349. 

And  the  facts  (not  evidence)  to  be 
proved  by  them.  U.  S. — Eichter  v.  Je- 
rome, 25  Fed.  679.  N.  C— Smith  v. 
Turner,  39  N.  C.  433,  47  Am.  Dec.  353. 
Pa. — Pettibone  v.  Lehigh  Val.  Coal  Co., 
4  Kulp  349.  Eng.— Knight  v.  Knight, 
4  Madd.  1,  56  Eng.  Eeprint  609. 

See  also  Com.  v.  Stone,  Thach.  Crim. 
Cas.   (Mass.)    604. 

It  Must  Not  Pray  for  Eelief.— Je- 
rome v.  Jerome,  5  Conn.  352;  Vaughan 
V.  Fitzgerald,  1  Sch.  &  Lef.  (Eng.)  316. 
But  see  Cleland  v.  Casgrain,  92  Mich. 
139,  52  N.  W.  460. 

It  Need  Not  Be  Verified. — Jerome  v. 
Jerome,  5  Conn.  352;  Hickman  v.  Hick- 
man, 1  Del.  Ch.  133.  But  see  VIII, 
C,  1,  infra. 

"A  failure  to  make  the  proper  aver- 
ment in  any  of  these  particulars  is 
good  ground  for  a  demurrer,  but  we 
do  not  understand  that  as  a  rule  the 
allegations  of  the  bill  can  be  put  in 
issue  by  an  answer.  In  cases  of  bills 
strictly  to  perpetuate  testimony  (which 
will  only  lie  when  no  suit  has  been 
commenced),  the  defendant  may  allege 
by  way  of  plea  any  fact  that  may 
tend  to  show  that  there  is  no  occasion 
to  perpetuate  the  testimony;  as,  for 
instance,  that  there  exists  no  such  dis- 
pute or  controversy  as  that  alleged  in 
the  bill,  or  that  plaintiff  has  no  such 
interest  in  it  as  will  justify  his  ap- 
plication to  perpetuate  the  testimony. 
Story,  Eq.  PI.  306a.  But  in  bills  to 
take  testimony  de  bene  esse  there  must 
be  a  suit  depending  in  some  court,  and 
this  of  itself  is  evidence  of  a  contro- 
versy between  the  parties.  In  Ellice 
V.  Eoupell,  Story,  Eq.  PI.  306a,  note, 
Sir  J.  Eomilly  stated  the  rule  to  be 
in  regard  to  bills  for  perpetuating  tes- 
timony that  defendant,  by  consenting 
to  answer  the  plaintiff's  bill,  admitted 
his  right  to  examine  witnesses  in  the 
case,  and  that  implies  all  that  is  de- 
mandable.  'For  if  there  is  really  any 
bona  fide  controversy  between  the  par- 
ties, the  right  to  perpetuate  the  tes- 
timony follows  as  a  matter  of  course.'  " 
Eichter  v.  Jerome,  25  Fed.  679. 

The  bill  is  not  abated  or  barred  by 
the  bringing  of  a  suit  by  the  defend- 
ant to  enforce  his  claim  while  the  bill 
is  pending.     Hall   v.  Stout,  4  Del.  Ch. 
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taking  of  a  deposition  to  perpetuate  testimony  in  any  court  of  record.47 


269.  See  also  Elliee  v.  Eoupell,  32 
Beav.  318,  55  Eng.  Keprint  125.  But 
it  is  barred  bv  a  release  of  the  claim. 
Handford  v.  Ewen,  79   111.  App.   327. 

Under  the  bill  to  perpetuate  testi- 
mony, depositions  may  be  taken  de  bene 
esse  (Frere  r.  Green,  19  Ves.  319,  34 
Eng.  Eeprint  536;  Campbell  v.  Attor- 
nev-General,  11  Jur.  N.  S.  (Eng.)  922, 
13  L.  T.  356,  14  W.  E.  45;  Allen  v. 
Annesley,  2  Jones  (Ir.)  260),  or  under 
commission  (Hearing  V.  Fisher,  Cary 
110,  21  Eng.  Eeprint  58;  Barentine  v. 
Harbert,  Cary  45,  21  Eng.  Eeprint  23; 

Bagshawe  V.  ,  Cary  35,   21   Eng. 

Eeprint  19;  Allen  r.  Annesley,  supra). 
Under  the  order  both  parties  are  en- 
titled to  examine  witnesses  (Aber- 
gavenney  r.  Powell,  1  Meriv.  433,  36 
Eng.  Eeprint  733). 

It  is  not  brought  to  a  hearing,  but 
ends  with  the  examination  of  the  wit- 
nesses, except  as  to  a  further  order  for 
publication  should  the  contingency  arise 
for  the  use  of  the  depositions.  Elliee 
V.  Eoupell,  32  Beav.  308,  55  Eng.  Ee- 
print 121;  Morrison  V.  Arnold,  19  Ves. 
670,  34  Eng:  Eeprint  664;  Anonymous, 
2  Ves.  497,  28  Eng.  Eeprint  31S,  Ambl. 
237.  27  Eng.  Eeprint  158;  Hall  v.  Hod- 
desdon,  2  P.  Wms.  162,  24  Eng.  Ee- 
print 683;  Vaughan  t*.  Fitzgerald,  1 
Sch.  &  Lef.  (Ir.)  316. 

Relief  should  not  be  denied  because 
the  complainant  may  himself  testify  to 
the  facts.  Saunders  v.  Erwin,  2  How. 
(Miss.)   732. 

The  right  given  federal  courts  to  use 
testimony  perpetuated  in  state  courts 
does  not  deprive  them  of  the  right 
to  entertain  original  proceedings  for 
that  purpose.  New  York  &  Baltimore 
Coffee  Polishing  Co.  v.  New  York  Cof- 
fee Polishing  Co.,  9  Fed.  578,  62  How. 
Pr.   (N.  Y.)   485. 

As  to  general  practice,  see  Green  v. 
Compagnia  Generale  Italiana,  82  Fed. 
490. 

Statutes. — An  applicant  for  an  order 
to  examine  a  witness  under  the  New 
York  Code,  where  no  action  is  pend- 
ing, must  allege  facts  that  would  have 
sustained  a  bill  in  chancery  to  per- 
petuate test  im  on  v.  In  re  Ketchum,  60 
How.  Pr.   (N.  Y.)   154. 

Disputed  Deed. — A  grantee  who  feels 
that  he  may  have  difficulty  in  proving 
the  execution  of  his  deed  may  perpet- 


uate testimony  to  prove  the  same. 
Caldwell  v.   Head,   17   Mo.   561. 

Patent  Eight. — A  bill  alleging  that 
the  plaintiff  was  using  a  process  for 
which  the  defendant  had  letters  patent 
which  were  void  for  want  of  novelty, 
and  that  plaintiff  feared  that  defendant 
would  bring  suit  for  an  infringement, 
in  which  case  a  certain  person  over 
ninety  years  of  age  would  be  a  mate- 
rial witness,  was  held  to  show  cause 
for  perpetuating  that  person's  testi- 
mony. New  York  &  Baltimore  Coffee 
Polishing  Co.  v.  New  York  Coffee  Pol- 
ishing Co.,  9  Fed.  578. 

Contested  Election. — A  statute  pro- 
viding for  perpetuating  testimony  was 
held  not  to  authorize  taking  the  testi- 
mony of  a  city  clerk  with  whom  ballot 
boxes  containing  ballots  used  in  a  city 
election  were  deposited  with  a  view 
to  possible  contest  of  the  election, 
where  the  statutes  provided  efficient 
means  for  preserving  the  ballots.  State 
V.  Elliott,  75  Minn.  391,  77  N.  W. 
952. 

Contemplated  Tort. — A  person  is  not 
entitled  to  perpetuate  testimony  with 
respect  to  a  contemplated  tortious  act. 
111.— Handford  v.  Ewen,  79  111.  App. 
327.  Mass. — Cobb  V.  Eice,  130  Mass. 
231.  Mich. — Brown  v.  "Watson,  66  Mich. 
223,  33  N.  W.  493.  N.  J.— Lawrence 
v.  Finch,  17  N.  J.  Eq.  234.  Ore.— Marks 
v.  Crow,  14  Ore.  382,  13  Pac.  55.  Eng. 
London  Bank  v.  Hart,  L.  E.  6  Eq.  467. 

47.  State  ex  rel.  Phillips  v.  Elliott, 
75  Minn.  391,  77  N.  W.  952.  See  also 
the  various  state  statutes. 

In  Alabama  the  statute  permits  the 
perpetuation  of  testimony  only  of  wit- 
ness and  not  expected  parties  to  a  suit. 
Winter  v.  Elmore,  88  Ala.  555,  7  So. 
250. 

The  provisions  of  the  New  York  Code 
of  Civil  Procedure  (§§870-873)  apply 
only  to  the  perpetuation  of  testimony. 
In  re  Moto  Bloc  Imptg.  Co.,  125  N.  Y. 
Supp.   427. 

Under  the  Utah  statute  (Rev.  St. 
1898,  §§3466,  3467)  provision  is  made 
for  the  perpetuation  of  testimony  in 
two  classes  of  cases:  (1)  When  the 
applicant  expects  to  be  a  party  to  an 
action  and  when  he  can  name  the  per- 
sons he  expects  will  be  his  adversaries; 
(2)  to  prove  some  fact  relating  to  title 
to  property,  or  to  establish  marriage, 
descent,  etc.,  though  no  suit  be  an- 
ticipated, or,  if  anticipated,  his  adver- 
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It  has  been  held  that  a  bill  to  perpetuate  testimony  need  not  allege 
any  of  the  special  grounds  required  for  the  taking  of  depositions 
de  bene  esse.48  But  in  some  states  a  contrary  rule  has  been  enunciated, 
and  some  such  ground  must  be  shown.49 

IV.  WHOSE  DEPOSITION  MAY  BE  TAKEN.  — A.  Persons 
in  General,.  —  The  deposition  of  any  person  who  would  be  competent 
to  testify  may  be  taken,  provided  the  conditions  exist  permitting  the 
taking  of  depositions.50 


saries  be  unknown,  but  in  order  to  do 
so  he  must  state  the  name  of  the  wit- 
ness to  be  examined,  his  place  of  resi- 
dence and  a  general  outline  of  the 
facts  expected  to  be  proved.  Ohio  Cop- 
per Min.  Co.  v.  Hutchings,  172  Fed. 
201,  96  C.  C.  A.   653. 

Use  in  Federal  Courts. — The  federal 
statute  (Rev.  St.  §867)  was  not  de- 
signed to  prescribe  the  particular  cases 
in  which  depositions  in  perpetuam  rex 
memoriam  might  be  taken,  that  being 
left  to  the  laws  of  the  states,  subject 
as  to  their  admission  in  evidence  when 
so  taken  to  the  discretion  of  the  court 
of  the  United  States  to  be  exercised  in 
the  interest  of  justice.  Ohio  Copper 
Min.  Co.  v.  Hutchings,  172  Fed.  201,  96 
C.  C.  A.  653. 

48.  Hickman  v.  Hickman,  1  Del.  Ch. 
133;  Jackson  v.  Perkins,  2  Wend.  (N. 
Y.)   30S. 

A  commission  to  take  testimony  de 
bene  esse  "is  granted  only  in  aid  of 
a  suit  pending,  in  which  it  is  presum- 
able that  the  rights  in  issue  will  be 
speedily  determined;  and  there,  to  in- 
duce the  court  to  interfere  the  risk 
of  losing  the  testimony  must  be  im- 
minent, as  from  old  age,  infirmity  or 
expected  removal  of  the  witness,  or 
where  there  is  only  one  witness  to  a 
material  fact.  .  .  .  Bills  to  per- 
petuate testimony  proceed,  not  on  the 
ground  of  imminent  risk  of  loss  before 
a  pending  suit  can  reach  a  trial,  but 
on  the  ground  that  a  party  not  being 
in  a  situation  to  bring  his  title  to  a 
trial,  his  evidence  may  be  lost  through 
lapse  of  time,  a  risk  affecting  all  evi- 
dence, irrespective  of  any  particular 
condition  of  a  witness.  The  right  to 
this  relief,  therefore,  does  not  depend 
upon  the  condition  of  the  witness,  but 
upon  the  situation  of  the  party,  and 
his  power  to  bring  his  rights  to  an  im- 
mediate investigation."  Hall  r.  Stout, 
4  Del.  Ch.  269. 

Aid  in  Framing  Complaint. — An  or- 
der  to     perpetuate     testimony'  is     im- 

Vol.  VII 


proper  if  it  is  sought  solely  to  aid 
plaintiff  in  framing  his  complaint.  In  re 
Tweedie  Trading  Co.,  105  App.  Div. 
426,  94  N.  Y.  Supp.  167;  Matter  of 
Anthony,  42  App.  Div.  66,  58  N.  Y. 
Supp.  907. 

49.  Del.— Hall  v.  Stout,  4  Del.  Ch. 
269.  Ga.— Booker  v.  Booker,  20  Ga. 
777.  N.  Y. — In  re  Ketchum,  60  How. 
Pr.  154.  Pa. — Norristown  Ins.  &  W. 
Co.  V.  Norristown,  14  Mont.  Co.  L.  Bep. 
91,   7  Del.   Co.   189. 

See  also  Westinghouse  Mach.  Co.  V. 
Elec.  S.  B.  Co.,  170  Fed.  430,  95  C. 
C.  A.  600,  25  L.  E.  A.  (N.  S.)  673; 
Richter  v.  Jerome,  25  Fed.  679. 

Construction  of  Statute. — The  term 
"other  circumstances"  referred  to  in 
the  New  York  Code  (§872,  subd.  5) 
"evidently  mean  such  as  will  make 
the  presence  and  evidence  of  the  wit- 
ness at  the  trial  doubtful  and  uncer- 
tain and  relate  to  his  personal  con- 
dition and  purposes  as  bearing  upon 
the  probability  of  his  future  attend- 
ance." Town  of  Hancock  v.  First  Nat. 
Bank,  93  N.  Y.  82.  See  also  In  re 
Moto  Bloc  Import  Co.,  140  App.  Div. 
532,  125  N.  Y.  Supp.  427;  Id.  140  App. 
Div.  536,  125  N.  Y.  Supp.  430. 

"It  would  not  be  enough  to  show  that 
a  witness  would  endeavor  to  evade  the 
services  of  a  subpoena.  Where,  how- 
ever, it  does  appear  that  the  witness 
is  under  the  control  of  the  adverse 
party  and  that  he  had  before  refused 
to  give  any  information  which  would 
enable  the  party  making  the  application 
to  subpoena  him  and  that  he  has  but 
to  cross  the  Hudson  River  to  be  out  of 
the  state,  so  that  his  attendance  could 
not  be  compelled  by  subpoena,  together 
with  the  other  circumstances  here  dis- 
closed, are  'other  circumstances,'  which 
under  subdivision  5  of  section  872  of 
the  Code  entitled  the  appellant  to  the 
order."  Auto  Club  of  America  l\  Can- 
avan,  128  App.  Div.  426,  112  N.  Y. 
Supp.  785. 

50.  Under  a  statute  providing  "for 
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B.  Parties  to  the  Action.  —  Under  the  old  chancery  practice  the 
testimony  of  a  party  could  be  taken  upon  any  point  in  which  he  had 
no  interest,61  but  only  upon  special  order  of  the  court.52 


the  taking  of  a  deposition  of  a  party 
to  an  action  by  the  adverse  party," 
it  is  held  that  such  term  includes  only 
parties  to  the  action,  and  in  an  ac- 
tion against  a  railroad  company  to  re- 
cover damages  for  personal  injuries  the 
secretary  of  the  company  could  not  be 
examined,  especially  where  the  evidence 
sought  to  be  obtained  would  not  have 
been  competent  as  testimony  on  the 
trial.  Armstrong  r.  Portland  K.  Co.,  52 
Ore.  437,  97  Pac.  715. 

Transient  Persons.  —  Depositions  of 
persons  who  are  temporarily  within  the 
state  may  usually  be  taken  the  same 
as  those  of  resident  witnesses.  Ander- 
son v.  Easton,  16  Iowa  56;  Bryden  v. 
Taylor,  2  Har.  &  J.  (Md.)  396,  3  Am. 
Dec.  554.  And  so  though  such  persons 
are  within  the  state  for  the  purpose  of 
having  their  depositions  taken.  Mo. 
State  V.  Rood,  147  S.  W.  526;  Ex  parte 
Welborn,  237  Mo.  297,  141  S.  W.  31; 
Ex  parte  Alexander,  163  Mo.  App.  615, 
147  S.  W.  521.  N.  Y.— Higginson  v. 
Second  Nat.  Bank,  53  Hun  129,  6  N. 
Y.  Supp.  172;  Wait  v.  Whitney,  7  Cow. 
69.  Tex.— Hagerty  v.  Scott,  10  Tex. 
525. 

And  see  notes  III,  supra. 

Non-resident  Persons. — Estate  of  Dol- 
beer,  149  Cal.  227,  86  Pac.  695;  Klaw 
v.  New  York  Press  Co.,  136  N.  Y.  Supp. 
224. 

It  seems  that,  under  some  statutes, 
the  testimony  of  non-resident  witnesses 
cannot  be  perpetuated.  Shane  v.  Clarke, 
3  Har.  &  McH.  (Md.)  100;  MeColl  v. 
Sun  Mut.  Ins.  Co.,  50  N.  Y.  332,  2 
Jones  &  S.  310. 

But  under  the  Maine  statute  a  com- 
mission to  perpetuate  the  testimony  of 
non-resident  witnesses  may  be  granted, 
although  all  of  the  adverse  parties  are 
non-residents  of  the  state.  Ocean  Ins. 
Co.  v.  Bigler,   72  Me.  469. 

Insane  Witness. — A  commission  may 
issue  to  take  the  testimony  of  an  in- 
sane person  and  the  court  will  pass 
upon  the  competency  of  the  deponent 
upon  examining  the  return  and  answers. 
Hand  v.  Burrows,  23  Hun  (N.  Y.)  330. 
See  also  Jarvis  v.  Brennan,  24  Civ.  Proc. 
383,  33  N.  Y.  Supp.  723. 

Witness  Confined  in  Prison.— The  tes- 
timony of  a   person   confined   in   prison 


may  be  taken  by  deposition.  Hayden 

v.  Com.,   140  Ky.   634.   131   S.  W.   521; 

Kaelin  V.  Com.,  84  Ky.  354,  1  S.  W. 
594. 

Incompetent  Witness. — The  deposition 
of  a  person  whose  testimony  under 
"no  conceivable  event  or  emergency" 
could  be  read  in  evidence  cannot  be 
taken.  State  v.  Broaddus  (Mo.),  149 
S.  W.  473. 

Enforcement    of    Foreign    Subpoena. 

While  a  state  court  will  not  enforce  a 
subpoena  in  aid  of  a  foreign  commis- 
sion, when  such  action  would  prejudice 
or  violate  the  rights  of  a  citizen  of 
the  state,  it  may  order  the  examina- 
tion of  a  person  not  a  party  where 
he  fails  to  show  how  he  will  be  preju- 
diced or  his  rights  violated  by  being 
compelled  to  test  if  v.  Hyde  v.  Scott, 
133  N.  Y.  Supp.  904. 

51.  Eespass  v.  Morton,  Hardin  (Ky.) 
226;  Shufelt  r.  Power,  10  How.  Pr. 
(N.  Y.)  286.  See  also  Kulb  v.  United 
States,  18  Ct.  CI.  (U.  S.)  40;  Choteau 
V.  Thompson,  3  Ohio  St.  424. 

He  might  be  required  to  make  full 
discovery  by  way  of  answer  to  all  mate- 
rial facts  alleged  in  the  bill  or  cross- 
bill. Musick  r.  Pay,  3  Mete.  (Ky.) 
427. 

52.  U.  S. — Hoyt  t\  Hammekin,  li 
How.  346,  14  L.  ed.  449.  Ky.— Han- 
son v.  Power,  8  Dana  91,  33  Am.  Dec. 
475.  Miss. — Payne  V.  Cowan,  1  Smed. 
&  M.  Ch.  26.  N.  J.— Hewitt  V.  Crane, 
6  N.  J.  Eq.  159.  N.  Y.— Hitchcock  v. 
Skinner,  1  Hoffm.  Ch.  21.  N.  C— Lewis 
v.  Owen,  36  N.  C.  290.  Irish.— Barden 
v.  Gorman,   2  Moll.  376. 

See,  however,  Sproule  v.  Samuel,  5 
111.  135,  that  the  deposition  will  not 
be  excluded  merely  because  it  was  tak- 
en without  leave  of  court. 

The  order  may  issue  as  a  matter  of 
course  upon  a  suggestion  that  the  party 
has  no  interest  in  the  cause,  the  court 
leaving  the  question  of  interest  to  be 
settled  at  the  hearing.  Pryor  v.  Ey- 
burn,   16  Ark.  671. 

Executors. — Executors  who  are  par- 
ties to  the  action  cannot  be  examined 
as  witnesses  without  an  order  of  court. 
Walker  v.  Parker,  5  Craneh  C.  C.  639, 
29  Fed.  Cas.  No.  17,082. 

Next  Friend. — The  deposition  of  one 
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Under  most  of  the  statutes  making  parties  competent  to  testify,  and 
providing  for  taking  the  depositions  of  witnesses,  the  depositions  of 
parties  can  be  taken  in  their  own  behalf,  under  circumstances  provided 
for  by  statute,53  or  permitting  them  to  be  taken  at  the  instance  of  their 


who  sues  as  next  friend  cannot  be  tak- 
en without  a  special  order.  Pryor  v. 
Ryburn,  16  Ark.   671. 

It  is  the  practice  in  Ohio  to  take 
the  deposition  of  a  co-defendant  in 
equity  without  leave  of  court,  but  sub- 
ject to  the  right  of  the  adverse  party 
to  except.  Ohoteau  v.  Thompson,  3  Ohio 
St.  424. 

53.  XJ.  S. — New  Jersey  &  Transp. 
R.  Co.  v.  Pollard,  22  Wall.  341,  22  L. 
ed.  877;  Texas  v.  Chiles,  21  Wall.  488, 
22  L.  ed.  650;  Cornett  v.  Williams,  20 
Wall.  226,  22  L.  ed.  254.  Ala.— Doug- 
lass v.  Montgomery  &  W.  P.  R.  Co.,  37 
Ala.  638,  79  Am.  Dec.  76;  Huggins  v. 
Carter,  7  Ala.  630;  Moore  V.  Hatfield,  3 
Ala.  442.  Colo. — Doherty  v.  Healey,  36 
Colo.  460,  86  Pac.  323.  Ga.— Powell  v. 
Augusta  &  S.  R.  Co.,  77  Ga.  192,  3 
S.  E.  757.  111.— Wood  v.  Shaw,  48  111. 
273.  Ind. — Scott  v.  Indianapolis  Wagon 
Works,  48  Ind.  75;  Bourgette  V.  Hub- 
inger,  30  Ind.  296;  Abshire  V.  Mather. 
27  Ind.  381.  Me.— Bliss  v.  Shuman,  47 
Me.  248;  Kidder  v.  Blaisdell,  45  Me. 
461.  Md.— Clark  v.  Callahan,  105  Md. 
600,  66  Atl.  618,  10  L.  R.  A.  (N.  S.) 
616.  Minn. — Hart  v.  Eastman,  7  Minn. 
74;  Tyson  V.  Kane,  3  Minn.  287;  Claf- 
lin  v.  Lawler,  1  Minn.  297.  Neb. — Sells 
V.  Haggard,  21  Neb.  357,  32  N.  W.  66. 
N.  Y. — McCarty  v.  Edwards,  24  How. 
Pr.  236;  Suydam  v.  Suydam,  11  How. 
Pr.  518;  Block  v.  Haas,  8  Abb.  Pr. 
335;  Jarvis  v.  Brennan,  24  Civ.  Proe. 
383,  33  N.  Y.  Supp.  723;  McVitey  v. 
Stanton,  20  Civ.  Proc.  409,  13  N.  Y. 
Supp.  914;  Briggs  v.  Taylor,  4  Civ. 
Proc.  328.  See  Ordway  v/Rodigan,  114 
App.  Div.  538,  100  N.  Y.  Supp.  121. 
Ohio.— In  re  Miller,  8  Ohio  N.  P.  142, 
affirmed,  21  Ohio  C.  C.  445,  12  Ohio  Cir. 
Dec.  102.  Ore.— Roberts  v.  Parrish,  17 
Ore.  583,  22  Pac.  136.  Pa.— Cunnius 
v.  Reading  School  District,  25  Pa.  Co. 
Ct.  17.  Tex.— Wheelock  &  Co.  v.  Wright, 
38  Tex.  497.  Can. — Robins  v.  Empire 
Printing  &  Publishing  Co.,  14  Ont.  P. 
R.    488. 

But  see:  Ala. — Winter  v.  Elmore,  88 
Ala.  555,  7  So.  250.  Md. — Goodman  v. 
Wineland,  61  Md.  449.  N.  Y.— Mon- 
tague   v.    Worstell,    55    How.    Pr.    406. 
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S.  C— Stone  v.  Jones,  4  McCord  254. 
Vt.— Sheldon    v.    Griswold,    28   Vt.    376. 

In  Maryland  it  is  held  that  "while 
a  non-resident  plaintiff  has  not  an  ab- 
solute right  to  have  his  testimony  tak- 
en under  a  commission,  he  should  be 
allowed  to  do  so  in  the  sound  discre- 
tion of  the  court  upon  his  causing  it 
satisfactorily  to  appear  that  by  reason 
of  permanent  inability  he  is  unable  to. 
attend  court  in  person."  Goodman  r. 
Wineland,   61   Md.  449. 

In  New  Jersey,  "up  to  the  passage 
of  the  act  of  1900  ...  no  pro- 
vision was  made  for  the  taking  of  the 
evidence  of  a  party  to  an  action.  Such 
right  was  incorporated  in  the  forty- 
sixth  section  of  the  act  of  1900.  .  .  . 
It  is  clear  that  thereby  parties  and 
witnesses  are  put  upon  the  same  foot- 
ing, and  the  privilege  to  a  party  is 
to  be  measured  by  the  privilege  tlfere- 
tofore  accorded  to  a  witness."  Baelde 
v.  San  Domingo  Imprvt.  Co.  (N.  J.), 
83  Atl.  485. 

Under  a  New  York  statute  providing 
for  taking  the  deposition  of  a  party 
upon  notice  that  his  adversary  intended 
to  offer  himself  as  a  witness  in  his 
own  behalf,  it  was  held  that  the  deposi- 
tion of  a  non-resident  party  could  not 
be  taken  unless  he  had  received  sucb 
notice.  Fairbanks  v.  Tregent,  17  How. 
Pr.  (N.  Y.)  258,  overruling  16  How. 
Pr.  187,  7  Abb.  Pr.  21;  Hull  v.  Wheeler, 
7  Abb.  Pr.   (N.  Y.)   411. 

Compare  Bigelow  v.  Mallory,  17  How. 
Pr.   (N.  Y.)  427. 

When  Deposition  of  Party  Taken. 
Under  the  New  York  code  a  party  to 
an  action  may  be  examined  condition- 
ally at  the  instance  of  the  adverse 
party,  but  no  provision  exists  for  per- 
petuating the  testimony  of  a  party  at 
his  own  instance  (Williams  v.  Folsom, 
3  N.  Y.  Supp.  681;  Montague  v.  Wort- 
sell,  55  How.  Pr.  (N.  Y.)  406),  but  it 
has  been  held  proper,  under  the  New 
York  code,  to  take  the  deposition  of  a 
party  who  is  infirm  or  about  to  depart 
from  the  state  (Jarvis  v.  Brennan,  24 
Civ.  Proc.  383,  33  N.  Y.  Supp.  723; 
McVitev  v.  Stanton,  20  Civ.  Proe.  409, 
13   N.   Y.   Supp.  914;   Briggs   v.  Taylor. 
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adversaries."4    In  some  states,  however,  the  depositions  of  parties  can- 


4  Civ.  Proc.  (N.  Y.)  328.  See  also 
Farmer's  L.  &  T.  Co.  v.  Siefke,  144 
N.  Y.  354,  39  N.  E.  358). 

Discretion  of  Court. — "It  is  of  course 
not  required  that  in  every  ease  where 
a  party  to  an  action  shows  an  intention 
to  leave  the  state,  and  urges  the  prob- 
ability that  he  may  not  be  present  at 
the  trial,  that  the  court  should  grant 
his  application  for  the  taking  of  his 
own  deposition  de  bene  esse.  It  must 
be  shown  that  he  is  compelled  by  cir- 
cumstances over  which  he  has  no  con- 
trol to  absent  himself  from  the  juris- 
diction, and  that  the  application  is 
made  in  good  faith.  It  is  in  the  dis- 
cretion of  the  court  to  grant  or  refuse 
the  taking  of  the  deposition."  Mc- 
Vity  v.  Stanton,  20  Civ.  Proc.  409, 
13  N.  Y.  Supp.  914;  S.  P.  Fischer  v. 
Hahn,  13  C.  B.  (N.  S.)  659,  106  E.  C. 
L.  657,  32  L.  J.,  C.  P.  209,  11  W.  R.  342. 

Party  Not  Named  as  Witness. — 
Where  the  allowance  of  a  commission 
to  examine  a  party  is  in  the  discretion 
of  the  court,  it  has  been  held  improper 
to  take  his  deposition  under  a  com 
mission  that  does  not  name  the  wit 
nesses.  Wright  v.  Shattuck,  4  N.  W. 
Ter.  L.  R.   (Can.)   317. 

Traveling  Salesman. — The  court  al- 
lowed the  deposition  of  a  party  to  be 
taken  at  his  own  instance  where  he 
was  employed  as  traveling  salesman 
and  was  compelled  by  his  employment 
to  be  absent  from  the  state  for  months 
at  a  time  and  was  about  to  leave  the 
state  in  the  course  of  such  employment. 
McVity  v.   Stanton,   20   Civ.   Proc.   409, 

13  N.  Y.  Supp.  914.  But  see  Preston 
f.  Heneken,  9  Abb.  N.  C.  (N.  Y.)  68. 

Non-resident  Parties. — Where  courts 
are  vested  with  discretion  they  are  not 
inclined  to  grant  commissions  to  for- 
eign countries  to  take  the  testimony 
of  plaintiffs,  except  for  good  reasons 
shown.  Castelli  v.  Groome,  18  Q.  B. 
490,  83  E.  C.  L.  488,  21  L.  J.  Q.  B. 
308,  16  Jur.  88S;  Light  v.  Anticosti 
Co.,  58  L.  T.  (Eng.)  25;  Kidd  V.  Perry, 

14  Ont.  Pr.  R.   (Can.)   364. 

The  court  may,  however,  allow  a 
commission  to  take  the  testimony  of 
a  non-resident  plaintiff.  Robins  v.  Em- 
pire Pr.  &  Pub.  Co..  14  Ont.  Pr.  (Can.) 
488. 

Where  the  claimant  to  an  estate  in 
England  had  been  missing  24  years, 
the  court  allowed  a  commission  to  take 


his  testimony  in  a  foreign  country  on 
condition  that  it  was  not  to  be  used 
unless  the  defendant  should  consent 
thereto.  Nadin  v.  Bassett,  53  L.  J. 
Ch.  (Eng.)  253,  L.  R.  25  Ch.  Div.  21, 
49  L.  T.  454,  32  W.  R.  70. 

Fraud  Charged. — Courts  have  refused 
commissions  abroad  to  take  the  testi- 
mony of  parties  charged  with  fraud. 
Vivian  v.  Mitchell,  13  Can.  L.  J.  (N. 
S.)  198;  Thomas  v.  Storey,  11  Ont.  Pr. 
417. 

Where  counter  affidavits  tended  to 
show  that  the  purpose  of  the  commis- 
sion was  to  take  the  deposition  of  a 
party  where  surrounded  by  persons  who 
would  improperly  influence  her,  the 
commission  was  refused.  Clark  v.  Can- 
dee,  29  Hun    (N.  Y.)    139. 

Non-resident  Defendants. — Commis- 
sions abroad  to  take  the  testimony  of 
defendants  are  granted  almost  as  a 
matter  of  course.  Ross  r.  Woodford, 
63  L.  J.  (Eng.)  Ch.  191,  L.  R.  (1894) 
1  Ch.  38,  8  R.  20,  70  L.  T.  22.  42  W. 
R.  188;  New  v.  Burns,  64  L.  J.  Q.  B. 
(Eng.)  104,  14  R.  339,  71  L.  T.  681, 
43  W.  R.  182;  Cranstoun  V.  Bird,  5 
Brit.  Col.  L.  R.  140. 

Where  no  good  reason  was  shown 
why  a  defendant  could  not  attend  at 
the  trial,  a  commission  to  take  his 
testimony  in  another  country  was  re- 
fused. Porter  v.  Boulton,  15  Ont.  Pr. 
318. 

Fugitives  From  Justice. — The  court 
should  not  allow  a  commission  to  exam- 
ine a  party  in  his  own  behalf  where 
he  is  in  a  foreign  country  as  a  fugitive 
from  justice  and  unwilling  to  come  into 
the  state  where  the  cause  is  pending. 
Keenan  v.  O'Brien,  53  Hun  630,  5  N. 
Y.  Supp.  491,  23  Abb.  N.  C.  63,  16 
Civ.  Proc.  439;  McMonagle  V.  Conkey, 
14   Hun    (N.   Y.)    326. 

Commission  allowed  in  a  divorce  case. 
Mills  v.  Mills,  12  Ont.  Pr.  473.  See 
also,  as  to  deposition  of  adverse  party, 
the  title   "Discovery." 

54.  U.  S. — Hanks  Dental  Assn.  v. 
International  T.  C.  Co.,  194  U.  S.  303, 
24  Sup.  Ct.  700,  48  L.  ed.  989;  Blood 
r.  Morrin,  140  Fed.  918;  Hartman  v. 
Feenaughty,  139  Fed.  887;  Lowrey  v. 
Kusworm,  66  Fed.  539.  Conn. — Buck- 
ingham v.  Barnum,  30  Conn.  358.  Ky. 
Western  Union  Tel.  Co.  v.  Williams, 
33  Ky.  L.  Rep.  1062,  112  S.  W.  651. 
Mich. — St.     John     v.     Wayne     Circuit 
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not  be  taken  as  those  of  other  witnesses,  but  resort  must  be  had  to 
statutory  substitutes  for  the  bill  of  discovery.55 

V.  WHO  MAY  MAKE  APPLICATION.  —  A  deposition  may  be 
taken  at  the  instance  of  a  person  who  is  at  the  time  a  party  to  the 
action,56  or  who  has  at  the  time  the  application  is  made  a  proper  ex- 


Judge,  161  Mich'.  299,  126  N.  W.  218; 
Young  v.  Kent  Circuit  Judge,  116  Mich. 
10,  74  N.  W.  206.  Mo.— Ex  parte  Alex- 
ander, 147  S.  W.  521;  Ex  parte  Priest, 
76  Mo.  229.  Ohio.— In  re  Eauh,  65 
Ohio  St.  128,  61  N.  E.  701;  Eobinson 
V.  McConnell,  19  Ohio  C.  C.  716;  In  re 
Eobinson,  7  Ohio  N.  P.  105,  9  Ohio 
Dec.  73.  Ore. — Wheeler  v.  Burckhardt, 
34  Ore.  504,  56  Pac.  644.  Vt.— In  re 
Foster,  44  Vt.  570. 

An  application  by  one  party  to  take 
the  testimony  of  another  party  should 
be  treated  as  an  application  to  take 
the  testimony  of  any  other  witness. 
Wilson   v.  McDonald,  13  Ont.  Pr.  6. 

But  see  Hanke  v.  Harlow,  83  Kan. 
738,  112  Pac.  616,  distinguishing  be- 
tween an  application  to  take  a  deposi- 
tion of  the  adverse  party  and  of  a  wit- 
ness  not   a  party. 

A  party  is  not  excused  from  giving 
his  deposition  at  the  instance  of  his 
adversary  by  filing  an  affidavit  stating 
that  he  is  in  good  health  and  expects 
to  attend  the  trial.  Ind. — Wehrs  v. 
State,  132  Ind.  157,  31  N.  E.  779.  N.  Y. 
Press  Publishing  Co.  V.  Star  Co.,  33 
App.  Div.  242,  53  N.  Y.  Supp.  371; 
Presbrey  v.  Public  Opinion  Co.,  6  App. 
Div.  600,  39  N.  Y.  Supp.  957.  Ohio. 
In  re  Eobinson,  7  Ohio  N.  P.  105,  9 
Ohio  Dec.  763;  In  re  Nushuler,  4  Ohio 
Dec.  299,  1  Clev.  Law  Eep.  249. 

Examining  Party  Under  Federal 
Practice. — The  IT.  S.  Eevised  Statutes 
do  not  permit  the  examination  of  a 
party  before  trial  as  provided  by  state 
laws  unless  the  examination  falls  within 
the  exceptions  to  section  861,  for  tak- 
ing depositions  de  bene  esse,  in  perpet- 
uam  rei  memoriam,  or  under  a  commis- 
sion. National  Cash  Eegister  Co.  17. 
Leland,  77  Fed.  242,  affirmed,  94  Fed. 
502,  37  C.  C.  A.  372;  Despeaux  v.  Penn- 
sylvania E.  Co.,  81  Fed.  897;  Shella- 
barger  v.  Oliver,  64  Fed.  306.  See  also 
Union  P.  E.  Co.  v.  Botsford.  141  U.  S. 
250,  11  Sup.  Ct.  1000,  35  L.'  ed.  734. 

Contra. — Bryant  v.  Leyland,  6  Fed. 
125. 

An  examination  of  a  party  at  the 
instance  of  the  adverse  party  to  the 
action  cannot  be  ordered  by  a  federal 
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court  in  the  state  of  New  York  under 
the  provisions  of  the  code  in  that  state. 
Hanks  Dental  Assn.  v.  International 
Tooth  Crown  Co.,  194  U.  S.  303,  24 
Sup.  Ct.  700,  48  L.  ed.  989. 

Claim  Agent  of  Corporation. — A 
claim  agent^  of  a  railway  company 
"whose  duty  it  was  to  investigate 
the  facts  concerning  the  injury  .  .  . 
stands  for  the  company  and  as  such 
he  was  a  competent  witness  as  repre- 
senting the  company  under  the  statute 
allowing  the  opposite  party  to  a  suit 
to  call  upon  one  another  to  testify." 
State  ex  rel.  Bressman  v.  Theisen  (Mo.), 
142  S.  W.  1088. 

55.  Winter  v.  Elmore,  88  Ala.  555, 
7  So.  250.     See  the  title  "Discovery." 

56.  Wheeler  v.  Burckhardt,  34  Ore. 
504,  56  Pac.  644;  Burton  v.  Galveston, 
H.  &  S.  A.  E.  Co.,  61  Tex.  526. 

The  court  upon  the  application  of 
one  party  and  without  the  consent  of 
the  other  will  issue  a  dedimus  potes- 
tatem  to  take  testimony  in  a  foreign 
■jurisdiction.  Farnsworth  V.  Pierce,  7 
Vt.  83. 

Depositions  taken  on  behalf  of  de- 
fendants to  an  original  bill  under  a 
notice  given  by  one  who  was  not  coun- 
sel for  any  defendants  to  that  bill,  but 
was  counsel  for  defendants  to  a  cross 
bill,  were  suppressed.  Payne  v.  Cowan, 
1    Smed.   &   M.   Ch.    (Miss.)    26. 

Purchase  at  Foreclosure  Sale.— A 
commission  was  denied  to  a  stranger 
to  the  action  seeking  to  be  relieved 
from  a  purchase  made  at  a  foreclosure 
sale.  Crane  v.  Evans,  12  Civ.  Proc. 
(N.  Y.)  445.  See  also  Dumont  v.  Mc- 
Cracken,  6  Blackf.  (Ind.)  355,  and  note 
III,  B,  supra. 

Application  by  Attorney. — It  is  not 
an  objection  that  the  application  is 
made  by  an  attorney  in  the  case  and 
not  by  a  party  himself.  111. — Fairchild 
V.  Michigan  Central  E.  Co.,  8  111.  App. 
591.  K.' I.— Williams  v.  Smith,  29  E.  I. 
562,  572,  72  Atl.  1093.  S.  C— Brooks 
v,  Brooks,  16  S.  C.  621. 

Deposition  of  Same  Witness  by  Both 
Parties. — "A  party  ma}'  not  be  entitled 
to  retake  the  deposition  of  a  witness 
without    leave    of    court,   but    the    fact 
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pectation  or  anticipation  of  becoming  a  party  to  an  action.57 
VI.  TIME  FOR  TAKING  DEPOSITION.  —  A.  Prior  to  Insti- 
tuting Suit.  —  As  a  general  rule,  subject  to  some  statutory  excep- 
tions,58 depositions  cannot  be  taken  before  an  action  or  proceeding 
in  court  has  been  instituted.59     Depositions,  even  when  they  are  per- 


that  one  party  has  taken  the  deposi- 
tion of  a  witness  does  not  prevent  the 
other  party  from  taking  it.  The  depo- 
sition last  taken  by  one  party  may 
not  embrace  the  subject-matter  of  that 
first  taken  by  the  other  party."  Wood- 
ruff v.  Garner,  39  Ind.  246.  See  also 
Markland  v.  Jones,  6  L.  J.  Ch.  63; 
Sheward  v.  Sheward,  2  Ves.  &  B.  116, 
35   Eng.   Eeprint   263. 

57.  Merchants  Nat.  Bank  v.  Shee- 
han,  101  N.  Y.  176,  4  N.  E.  333;  Matter 
of  Nolan,  70  Hun  536,  24  N.  Y.  Supp. 
238;  Vibbard  v.  Kinser  Constr.  Co.,  66 
Misc.  224,  122  N.  Y.  Supp.  1068. 

Necessity  for  Present  Cause  of  Ac- 
tion.— It  is, not  necessary  that  the  party 
must  at  the  time  of  making  the  appli- 
cation have  a  present  cause  of  action. 
Matter  of  Nolan,  70  Hun  536,  24  N.  Y. 
Supp.  238;  Vibbard  r.  Kinser  Constr. 
Co.,  66  Misc.  224_,  122  N.  Y.  Supp.  1068. 

It  is  enough  if  the  applicant,  with 
reason,  anticipates  being  interested  in 
an  action  at  an  early  date  wherein 
the  testimony  of  the  witness  would  be- 
come essential.  Vibbard  v.  Kinser 
Constr.   Co.,   supra. 

Depositions  taken  by  one  who  made 
himself  a  party  without  leave  of  court, 
though  he  afterwards  became  a  party 
to  the  action  by  intervention,  were  sup- 
pressed, but  they  may  be  retaken  and 
used  if  he  is  subsequently  made  a  party 
to  the  action.  Riviere  V.  Wilkens,  31 
Tex.  Civ.  App.  454,  72  S.  W.  608. 

58.  "Section  870  of  the  Code  of 
Civil  Procedure  authorizes  the  deposi- 
tion of  a  person  who  expects  to  be  a 
party  to  an  action  about  to  be  brought 
to  be  taken  at  the  instance  of  an  ad- 
verse party.  Under  this  section  it  has 
been  held  that  an  examination  is  au- 
thorized, before  the  commencement  of 
an  action,  of  the  person  against  whom 
it  is  to  be  brought,  upon  the  applica- 
tion of  the  person  who  is  about  to 
bring  it.  Merchants  Natl.  Bank  v. 
Sheehan,  101  N.  Y.  176,  4  N.  E.  333." 
In  re  Besch,  121  N.  Y.  Supp.  769.  And 
while  there  is  authority  to  the  effect 
the  statute  does  not  authorize  such  ex- 
amination to  ascertain  if  a  cause  of 
action  exists  against  other  parties,  nor 


to  ascertain  who  to  make  defendants, 
nor  for  the  purpose  of  framing  a  com- 
plaint. Matter  of  Schlotterer,  105  App. 
Div.  115,  93  N.  Y.  Supp.  895;  Ellett 
v.  Young,  95  App.  Div.  417,  88  N.  Y. 
Supp.  661;  Matter  of  Schoeller,  74  App. 
Div.  347,  77  N.  Y.  Supp:  614;  Matter 
of  White,  44  App.  Div.  119,  60  N.  Y. 
Supp.  702,  7  N.  Y.  Ann.  Cas.  154; 
Matter  of  Anthony,  42  App.  Div.  66, 
5S  N.  Y.  Supp.  907. 

Such  holding  seems  to  be  limited 
to  the  first  department,  other  depart- 
ments stating  the  more  liberal  rule 
that  a  party  may  be  examined  before 
the  commencement  of  the  action  to 
ascertain  who  are  proper  parties.  In  re 
Besch,  supra,  following  Matter  of  Weil, 
25  App.  Div.  173,  49  N.  Y.  Supp.  133; 
In  re  Nolan,  70  Hun  536,  24  N.  Y. 
Supp.  238;  Matter  of  Darling,  31  Misc. 
543,  64  N.  Y.  Supp.  793. 

59.  Conn. — McDonald  v.  Hobby,  1 
Root  154.  Del. — State  v.  Jones,  2  Har. 
393.  Me.— Howard  v.  Folger,  15  Me. 
447.  Mass. — Inhab.  of  Greenfield  v. 
Cushman,  16  Mass.  393;  Amory  v.  Fel- 
lowes,  5  Mass.  219.  Miss. — Saunders 
V.  Erwin,  2  How.  732.  Nev. — Lambert 
v.  McEarland,  7  Nev.  159.  N.  J.— 
Lummis  v.  Stratton,  2  N.  J.  L.  229; 
Bickham  v.   Pissant,   1   N.   J.   L.   220. 

In  the  first  department  in  New  York 
it  is  held  that  the  deposition  of  a  wit- 
ness not  a  party  to  the  action  cannot 
be  taken  before  the  commencement  of 
the  action.  Long  Island  Bottlers' 
Union  v.  Bottling  Brewers  Protective 
Assn.,  65  App.  Div.  459,  72  N.  Y.  Supp. 
976. 

An  irregularity  in  taking  a  deposi- 
tion before  the  defendant  has  been 
brought  into  court  is  not  cured  by  his 
subsequent  voluntary  appearance.  Ox- 
ford Iron  Co.  v.  Quinchett,  44  Ala.  487. 

A  deposition  taken  under  an  order 
made  at  chambers  before  suit  was 
brought  was  held  inadmissible  under 
a  statute  authorizing  the  taking  of 
depositions  upon  the  application  of  a 
party  to  any  "cause  or  proceeding." 
although  the  adverse  party  was  noti- 
fied of  the  application  and  was  present 
at    the    taking    of    the    deposition    and 
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mitted,  cannot  be  taken  in  criminal  cases  before  indictment  or  informa- 
tion filed."0 

B.  Before  Answer.  —  Under  some  statutes,  and  in  chancery  under 
special  circumstances,  depositions  may  be  taken  de  bene  esse  after 
service  of  process,  and  before  an  answer  has  been  filed,61  and  in  special 


cross-examined  the  witness.  Ivy  v. 
Clawson,  14  S.  C.  267. 

But  it  was  held  that  interrogatories 
might  be  served  and  notice  given  of 
the  taking  of  depositions  before  the 
service  of  citation  upon  the  defendant, 
as  such  interrogatories  and  notice  suf- 
ficiently apprised  him  that  suit  had 
been  brought.  Kottwitz  v.  Bagby,  16 
Tex.  656.  But  see  Howard  v.  Folger, 
15  Me.  447,  that  it  is  only  when  the 
action  is  pending  that  depositions  not 
in  perpetuam  may  be  taken.  See  also 
Holbrook  v.  Martin,  1  N.  C.  624. 

Proof  of  Will. — A  dedimus  to  take 
depositions  to  prove  a  will  cannot  issue 
until  the  original  will  has  been  filed 
in  court.  Amory  v.  Fellowes,  5  Mass. 
219. 

Special  Appearance. — Upon  a  special 
appearance  for  the  purpose  of  having 
an  unauthorized  general  appearance 
stricken  off,  the  court  has  no  authority 
to  order  a  commission  to  take  testi- 
mony to  ascertain  whether  the  general 
appearance  was  authorized.  Woods  V. 
Dickinson,  7  Mackey  (D.  C.)   301. 

Perpetuation  of  Testimony. — Hunt  v. 
Prentiss,  4  Grant's  Ch.  (Ont.)  487, 
holds  that  although  an"  application  to 
perpetuate  testimony  may  be  made  be- 
fore the  bill  is  served,  such  examina- 
tion cannot  take  place  until  defendants 
have  an  opportunity  of  joining  in  the 
commission. 

Depositions  to  perpetuate  testimony 
cannot  be  taken  in  a  United  States 
court  except  "according  to  the  usages 
of  chancery";  and  they  cannot  be 
taken,  therefore,  before  the  service  of 
process  upon  the  defendants  in  interest, 
although  they  are  out  of  the  country. 
Green  v.  Compagnia  Generale  Italiana, 
82  Fed.  490.  See  also  Coveny  v.  Athill, 
1  Dick.  355,  21  Eng.  Reprint  306. 

60.  Ala.— Conch  v.  State,  63  Ala. 
163.  Mass. — Com.  v.  Ricketson,  5  Met. 
412.  N.  H.— State  v.  Naud,  73  N.  H. 
531,  63  Atl.  673;  Deming  v.  Foster,  42 
N.  H.  165.  N.  Y.— People  v.  Restell, 
3  Hill  289;  People  v.  Ward,  4  Park. 
Crim.  516;  Cole  v.  Cole,  12  Hun  373. 

This  does  not  apply  to  testimony 
taken  on  preliminary  examinations,  for 
which  see  the  title  "Examination  Be- 
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fore  Committing  Magistrate"  in  5  En- 
cyclopedia of  Evidence. 

61.  Ark. — Blackburn  t\  Morton,  18 
Ark.  384.  Cal. — Kibile  v.  Superior 
Court,  121  Pac.  412.  Colo.— Glenn  v. 
Brush,  3  Colo.  26.  111.— Harding  v. 
American  Glucose  Co.,  182  111.  551,  590, 

55  N.  E.  577;  Doyle  v.  Wiley,  15  111. 
576.  la. — Tinning  v.  Mumm,  146  Iowa 
263,   125  N.  W.   203.     La.— Union   Iron 

6  F.  Co.  v.  Sonnefield,  113  La.  436, 
37  So.  20;  Mayo  v.  Savory,  4  Rob.  1. 
Md. — Lingan  v.  Henderson,  1  Bland 
236;.  Mass. — Amory  p.  Fellowes,  5 
Mass.  219.     N.  J. — Leonard  v.  Sutphen, 

7  N.  J.  Eq.  545.  N.  Y.— Mumford  v. 
Church,  1  Johns.  Cas.  147;  Concklin  v. 
Hart,  1  Johns.  Cas.  103;  Packard  v. 
Hill,  7  Cow.  489;  Odivene  V.  Hills,  1 
Wend.  18;  Brain  v.  Rodelicks,  1  Caines 
73;  Jacobs  v.  Mexican  Sugar  Ref.  Co'., 
45  Misc.  56,  90  N.  Y.  Supp.  824.  N.  C. 
Freeman  V.  Brown,  151  N.  C.  111.  65 
S.  E.  743.  Ohio.— In  re  Rauh,  65  Ohio 
St.  128,  61  N.  E.  701;  Meador  v.  Root, 
11  Ohio  C.  C.  81,  5  Ohio  C.  D.  61; 
Buss  &  Co.  V.  Horrocks,  1  Ohio  Dec. 
376,   8   West.   L.   J.   419;    In  re  Miller, 

8  Ohio  N.  P.  142,  11  Ohio  Dec.  624, 
affirmed,  21  Ohio  C.  C.  445,  12  Ohio 
Cir.  Dec.  102;  In  re  Robinson,  7  Ohio 
N.  P.  105,  9  Ohio  Dec.  763.  Ore.— 
Wheeler    r.    Burckhardt,    34    Ore.    504, 

56  Pac.  644.  S.  C— Bank  of  State  v. 
Rose,  2  Strobh.  Eq.  90.  Tex.— Conner 
V.  Mackey,  20  Tex.  747.  W.  Va.— 
James  %  Piggott,  74  S.  E.  667,  on 
plaintiff's  part.  Eng. — Southwell  v. 
Limerick,  9  Mod.  133,  88  Eng.  Reprint 
360;  Forbes  v.  Forbes,  9  Hare  461,  68 
Eng.  Reprint  591;  Bown  r.  Child,  3 
Sim.  457,  57  Eng.  Reprint  1069;  Bag- 
nold  v.  Green,  1  Dick.  2,  21  Eng.  Re- 
print 166,  Carey  48,  21  Eng.  Reprint  26. 

And  see  In  re  Foster,  44  Vt.  570,  and 
reference  to  New  York  practice  in  notes 
under  C,  infra,  this  section. 

It  has  been  held  that  where  a  party 
to  an  action  in  a  United  States  circuit 
court  lives  more  than  100  miles  from 
the  place  of  trial,  his  deposition  may 
be  taken  de  bene  esse  before  issue 
joined.  Lowrey  v.  Kusworm,  66  Fed. 
539. 
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cases  before  the  return  of  the  writ  or  the    appearance    of    the    de- 
fendant.62 

C.  After  Joinder  of  Issue.  —  Under  the  chancery  practice  as  to 
depositions  in  chief,  and  under  some  statutes,  the  cause  must  be  at 
issue  before  depositions  can  be  taken.63 


Contra. — Stevens  v.  Missouri,  K.  & 
T.  R.  Co.,  104  Fed.  934. 

In  Illinois  the  statute  (Eev.  St.,  ch. 
40,  §12)  permitted  the  party  filing  the 
bill  before  issue  joined  to  take  deposi- 
tions to  substantiate  its  averments,  but, 
should  the  necessity  for  such  deposi- 
tions be  superseded  by  the  answer,  the 
party  who  took  them  must  pay  costs. 
Doyle  v.  Wiley,  15  111.  576.  To  same 
effect,  Harding  v.  American  Glucose 
Co.,  182  111.  551,  590,  55  N.  E.  577. 

In  West  Virginia  there  is  a  rule 
which  prohibits  the  taking  of  a  deposi- 
tion "to  prove  a  matter  before  it  is 
pleaded"  (Edgell  v.  Smith,  50  W.  Va. 
349,  40  S.  E.  402;  Goldsmith  v.  Gold- 
smith, 46  W.  Va.  426,  33  S.  E.  266), 
but  there  is  no  practice  forbidding  a 
plaintiff  to  support  the  allegations  of 
his  complaint  by  proof  even  before 
they  are  denied  (James  v.  Piggott  (W. 
Va.),  74  S.   E.   667). 

In  Minnesota  in  the  case  of  an  ap- 
peal from  the  probate  court  to  the  dis- 
trict court,  the  deposition  of  a  witness 
to  be  used  on  the  trial  thereof  in  the 
latter  court  may  properly  be  taken  be- 
fore issue  joined  in  the  district  court, 
especially  where  there  is  no  suggestion 
of  prejudice  and  the  objector  appeared 
and  cross-examined  the  witness.  Bayne 
v.  Greiner's  Estate  (Minn.),  136  N.  W. 
1041. 

Attachment  Proceedings. — A  statute 
authorizing  the  taking  of  depositions 
at  any  time  after  service  of  process 
was  held  to  mean  complete  service  of 
process;  and  depositions  were  held  to 
have  been  improperly  taken  after  the 
levy  of  a  writ  of  attachment  and  be- 
fore the  giving  of  further  notice  pro- 
vided by  the  statute.  Lewis  v.  North- 
ern R.  Co.,  139  Mass.  294,  1  N.  E.  546. 
But  a  suit  was  held  to  be  "pending'' 
within  the  meaning  of  a  similar  statute 
upon  the  attachment  of  lands  of  non- 
residents and  before  service  of  sum- 
mons, or  the  commencement  of  service 
by  publication.  Lewin  V.  Dille,  17 
Mo.   64. 

Criminal  Action. — A  criminal  action 
is  "pending"  so  that  depositions  may 
be  taken  when  an  information  has  been 


filed.  Queen  V.  Verral,  17  Ont.  Pr. 
61,  affirming  16  Ont.  Pr.  444. 

Demurrer  Pending. — Depositions  may 
be  taken  while  a  demurrer  is  pending 
and  undetermined.  Kibele  V.  Superior 
Court  (Cal.),  121  Pac.  412;  Packard 
V.    Hill,    7    Cow.    (N.   Y.)    489. 

After  Answer. — An  order  for  com- 
plainant to  examine  witnesses  de  bene 
esse  after  answer  is  filed  is  not  allowed 
except  under  very  exceptional  circum- 
stances. Bvrne  V.  Bvrne,  2  Moll.  (Ir.) 
440. 

Order  of  Court  Necessary. — In  the 
English  chancery  courts  depositions 
might  be  taken  before  an  issue  was 
formed,  but  they  could  not  be  taken 
"without  a  special  order  of  the  court 
for  that  purpose."  Doyle  v.  Wiley, 
15  111.   576. 

62.  U.  S.— Gilpin  v.  Semple,  1  Dall. 
251,  1  L.  ed.  123;  Stotesbury  v.  Coveu- 
hoven,  1  Dall.  164,  1  L.  ed.  83.  Mass 
Amory  v.  Fellowes,  5  Mass.  219.  Pa 
Anonymous,  1  Yeates,  404.  Vt. — Car 
penter  v.  Gibson.  82  Vt.  336.  73  Atl 
1030;  Bowen  v.  Hall,  22  Vt.  612.  Eng 
Frere  V.  Green,  19  Ves.  319,  34  Eng 
Reprint  1536;  Campbell  V.  Attorney 
General,  11  Jur.  N.  S.  922,  13  L.  T 
356,  14  W.  R.  45;  Wilson  v.  Wilson, 
Newl.  Pr.  286;  Allen  v.  Annesley,  2 
Jones    (Ir.)    260. 

See  also  Richards  v.  Richards,  2  Ches- 
ter Co.  (Pa.)  108.  Contra.— Holbrook 
V.  Martin,  1  N.  C.  624. 

63.  U.  S. — Carawav  &  Son  V.  Ken- 
tuckv  Ref.  Co.,  163' Fed.  189.  Ala. 
Henderson  v.  Hall,  134  Ala.  455,  32  So. 
840.  Ga.—  Reed  v.  Barber,  110  Ga.  524, 
35  S.  E.  650.  Ind.— Phillips  v.  Phillips, 
5  Ind.  190.  Ky  —  Weisiger  v.  Mills,  28 
Kv.  L.  Rep.  1208,  91  S.  W.  689.  Mich. 
S."C.  Hall  Lumb.  Co.  v.  Gustin,  54  Mich. 
624,  20  N.  W.  616.  N.  Y.— Isaacs  v. 
East  Ridgelawn  Cemetery,  148  App. 
Div.  157,  132  N.  Y.  Supp.  1023;  Morrell 
V.  Hoey,  24  How.  Pr.  48,  15  Abb.  Pr. 
430;  Jackson  v.  Bankcraft,  3  Johns. 
259;  Hackley  v.  Patrick,  2  Johns.  478; 
Underhill  r.  Van  Cortlandt,  2  Johns. 
Ch.  339;  Bell  r.  Richmond,  50  Barb. 
571;  Allen  v.  Hendree,  6  Cow.  400;  Lee 
v.  Huntoon,   1   Hoff.   Ch.   447;   Boyes  v. 
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Bossard,  87  App.  Div.  605,  84  N.  Y. 
Supp.  563;  Gardner  v.  Roycrofters,  103 
N.  Y.  Supp.  637.  N.  C— Pender  v.  Mal- 
lett,  123  N.  C.  57,  31  S.  E.  351.  Tenn. 
Morrow  V.  Hatfield,  6  Humph.  108.  Va. 
Anonymous,  4  Hen.  &  M.  409;  Danger- 
field  v.  Claiborne,  4  Hen.  &  M.  397. 
Eng.— Barnsley  r.  Powell,  3  Atk.  593, 
26  Eng.  Reprint  1142. 

See  also  Vesturme  v.  Way,  15  W.  N. 
C.  (Pa.)  224;  Gaugh  v.  Henderson,  2 
Head  (Tenn.)  628. 

So  in  criminal  cases.  Com.  V.  Rick- 
etson,  5  Mete.  (Mass.)  412;  People  v. 
Restell,  3  Hill   (N.  Y.)   289. 

Joinder  of  issue  by  one  defendant 
sufficient,  it  not  appearing  whether  or 
not  the  other  defendants  were  served. 
Laidlaw  v.  Stimson,  67  App.  Div.  545, 
74  N.  Y.  Supp.  684.  See  also  Boyes 
V.  Bossard,  87  App.  Div.  605,  84  N.  Y. 
Supp.   563. 

A  defendant  is  not  entitled  to  an 
order  to  take  depositions  as  upon  issue 
joined,  unless  the  cause  is  at  issue  as 
to  all  of  the  defendants,  or  those  not 
answering  have  been  defaulted.  S.  C. 
Hall  Lumb.  Co.  v.  Gustin,  54  Mich.  624, 
20  N.  W.  616. 

But  it  has  been  held  that  where  issue 
has  been  joined  between  the  plaintiff 
and  a  defendant,  depositions  may  be 
taken  which  will  be  admissible  as  be- 
tween them  onlv.  Treadwell  v.  Pom- 
eroy,  2  Thomp.  &  C.   (N.  Y.)   470. 

A  commission  was  allowed  on  con- 
dition that  it  was  not  to  be  acted  upou 
until  issue  should  be  joined  in  the  case. 
Dougall  v.  Moodie,  1  U.  C.  Q.  B.  257. 

Effect  of  Verification  After  Taking 
Depositions. — The  right  of  a  defendant 
to  commence  taking  depositions  imme- 
diately after  the  filing  of  his  answer 
is  not  affected  by  the  failure  to  verify 
the  answer  after  filing  and  before  tak- 
ing depositions,  where  his  adversary 
was  not  prejudiced  thereby.  Weisiger 
v.  Mills,  28  Ky.  L.  Rep.  1208,  91  S. 
W.  689. 

Waiver. — The  parties  may  by  consent 
waive  the  objection  that  the  deposition 
was  prematurely  taken.  Reed  v.  Bar- 
ber, 110  Ga.  524,  35  S.  E.  650. 

Federal  Practice. — Under  section  863 
of  the  U.  S.  Revised  Statutes  and 
Equity  rule  68,  the  deposition  of  a  wit- 
ness cannot  be  taken  in  an  equity  case 
before  the  cause  is  at  issue  (Flower 
v.  MacGinniss,  112  Fed.  377,  50  C.  C. 
A.  291;  Stevens  v.  Missouri,  K.  &  T. 
R.  Co.,   104  Fed.   934),  unless  in  cases 
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of  emergency,  "such  as  the  appre- 
hended death  of  the  witness  or  an  ex- 
pectation of  their  going  abroad  and  be- 
ing absent  when  the  deposition  could 
be  properly  taken  or  their  attendance 
at  the  trial  secured"  (Caraway  &  Sons 
v.  Kentucky  Ref.  Co.,  163  Fed.  189, 
90  C.  C.  A.  59),  but  if  so  taken  it  is 
not  reversible  error  unless  the  adverse 
party  be  prejudiced  thereby  (Pride  of 
the  Ocean,  10  Ben.  610,  19  Fed.  Cas. 
No.  11,419). 

Under  the  Federal  Equity  Rule  (Rule 
55  [1912])  depositions  are  deemed  pub- 
lished when  they  are  filed,  unless  other- 
wise ordered  by  the  court.  See  also 
Federal  Equity  Rules  47,  54  (1912). 

English  and  Canadian  Practice. — Un- 
der the  English  and  Canadian  practice 
a  commission  to  take  testimony  abroad 
is  not  granted  before  issue  joined,  ex- 
cept in  extreme  cases,  as  the  need  of 
such  testimony  may  be  dispensed  with 
by  the  subsequent  pleadings.  Clutter- 
buck  v.  Jones,  6  D.  &  L.  (Eng.)  251, 
2  C.  B.  Rep.  332,  18  L.  J.  Q.  B.  11, 
13  Jur.  152;  Fynney  V.  Beesley,  17  Q. 
B.  86,  79  E.  C.  L.  85,  20  L.  J.  Q.  B. 
395,  15  Jur.  898;  Smith  v.  Greey,  10 
Ont.  Pr.  R.  531;  Allan  V.  Andrews,  5 
Ont.  Pr.  R.  32;  Royal  Canadian  Bank 
r.  Cummer,  2  Ch.  (Ont.)  388. 

Under  the  New  York  statutes  (C.  C. 
P.  914,  919)  and  court  rules  (Rule  17, 
Gen.  Rules  of  Prac.)  when  it  is  desired 
to  examine  a  witness  residing  in  that 
state  for  use  in  another  state,  it  must 
appear  that  the  action  is  at  issue,  re- 
gardless of  whether  the  rules  of  the 
state  in  which  the  action  is  pending 
permit  the  taking  of  a  deposition  be- 
fore the  action  is  at  issue.  Isaacs  v. 
East  Ridgelawn  Cem.,  132  N.  Y.  Supp. 
1023. 

In  New  York  the  deposition  of  a 
party  or  expected  party  to  an  action 
may  be  taken  before  the  cause  is  at 
issue.  Hallenborg  v.  Greene,  120  App. 
Div.  813,  105  N.  Y.  Supp.  664;  Hebron 
v.  Work,  101  App.  Div.  463,  92  N.  Y. 
Supp.  149;  Mercantile  Nat.  Bank  v. 
Sire,  100  App.  Div.  491,  91  N.  Y.  Supp. 
419.  And  see  the  New  York  cases  to 
previous  notes  in  this  section. 

Filing  of  Replication. — The  filing  of 
the  replication  in  chancery  is  a  matter 
of  form  in  some  jurisdictions  and  depo- 
sitions taken  after  answer  and  before 
the  filing  of  the  replication  are  consid- 
ered as  having  been  taken  upon  issue 
joined.  Maryland  &  N.  Y.  Coal  &  Iron 
Co.  v.  Wingert,  8  Gill  (Md.)  170. 
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D.  Before  End  of  Time  for  Closing  Proof  and  Before  Publi- 
cation. —  Depositions  must  be  taken  within  the  time  fixed  by  statutes 
and  rules  of  court  for  closing  proofs  or  they  will  be  suppressed  or 
rejected.64  But  courts  may,  in  their  discretion,  receive  in  evidence 
depositions  taken  after  the  time  fixed  by  order  for  closing  proofs.65 
Depositions  cannot  be  taken,  however,  at  such  time  as  would  prevent 
the  attendance  of  a  party  or  counsel  at  the  trial.68 

In  chancery  testimony  could  not  be  taken  regularly  after  the  date 
of  publication  passed67  except  as  to  the  credibility  of  witnesses.68 

But  the  time  for  publication,  or  for  taking  testimony  where  under 
modern  practice  there  is  no  formal  publication,  may  be  enlarged  for 
good  cause  shown.69 


64.  Jackson  V.  Wolverine  Copper 
Min.  Co.,  186  Fed.  643;  Emerson  Co. 
v.  Nimocks,  88  Fed.  280;  Western  Elee. 
Co.  17.  Capital  Tel.  &  Tel.  Co.,  86  Fed. 
769;  Wenham  v.  Switzer,  48  Fed.  612; 
Coon  v.  Abbott,  37  Fed.  98;  Wooster 
V.  Clark,  9  Fed.  854;  Fischer  v.  Hayes, 
6  Fed.  76;  Wiggins  v.  Wiggins,  1 
Craneh  C.  C.  299,  29  Fed.  Cas.  No. 
17,627.  See  also  Pingree  v.  Coffin,  12 
Cush.  (Mass.)  600,  and  Federal  Equity 
Rules    (1912). 

Stipulation. — Depositions  should  be 
taken  within  the  time  fixed  by  the 
parties  for  closing  proofs.  In  re 
Thomas,  35  Fed.  337. 

For  a  stipulation  sufficiently  showing 
consent  to  the  taking  of  depositions 
after  the  expiration  of  the  statutory 
time  therefor,  see  Sharpless  v.  Warren 
(Tenn.  Ch.  App.),  58  S.  W.  407. 

65.  U.  S. — Grant  v.  Phoenix  Mut. 
Life  Ins.  Co.,  121  U.  S.  105,  7  Sup.  Ct. 
841,  30  L.  ed.  905;  Jackson  v.  Wolv- 
erine Copper  Min.  Co.,  186  Fed.  643. 
111.— Mix  v.  Baldwin,  156  111.  313,  40 
N.  E.  959.  la.— Sweet  V.  Brown,  61 
Iowa  669,  17  N.  W.  44.  N.  Y.— Under- 
bill v.  Van  Cortlandt,  2  Johns.  Ch.  339. 

Taken  Out  of  Time. — As  where  it 
appears  that  the  taking  was  delayed 
at  the  request  of  the  adverse  party. 
Mix  v.  Baldwin,  156  111.  313,  40  N.  E. 
959. 

Or  where  the  depositions  could  not 
have  been  taken  earlier,  and  the  party 
taking  them  appears  not  to  have  known 
of  the  court 's  order.  Sweet  V.  Brown, 
61  Iowa  669,  17  N.  W.  44. 
_  The  court  refused  to  suppress  depo- 
sitions taken  after  the  time  fixed  by 
agreement  of  the  parties,  where  the 
adverse  party  had  been  allowed  ample 
time  to  take  additional  evidence  before 


the  trial  of  the  case.     Gardner  r.  Tren- 
ary,  65  Iowa  646,  22  X.  W.  912. 

Filed  Nunc  Pro  Tunc. — For  good 
cause  shown  the  court  may  order  depo- 
sitions taken  out  of  proper  time  filed 
nunc  pro  tunc.  Coon  v.  Abbott,  37  Fed. 
98;  Fischer  v.  Hayes,  6  Fed.  76. 

66.  Shipman  v.  Daubert,  7  Mo.  App. 
576;  Wise  v.  Postlewait,  3  W.  Va.  452. 

67.  Call  v.  Perkins,  68  Me.  158;  Pas- 
call  v.  Scott,  1  Ph.  110,  41  Eng.  Reprint 
573,  12  Sim.  550,  59  Eng.  Reprint  1243, 
6  Jur.  251 ;  Smith  v.  Turner,  1  P.  Wms. 
413,  24  Eng.  Reprint,  1124;  Heap  V. 
Haworth,  1  Jur.   (Eng.)   351. 

The  rule  was  "intended  ...  to 
guard  against  the  mischiefs  which 
would  result  from  holding  out  an  op- 
portunity to  a  party  to  supply  a  defect 
by  fabricated  evidence."  Hamersly  v. 
Lambert,  2  Johns.  Ch.    (N.  Y.)   432. 

But  depositions  may  be  taken  at  any 
time  before  publication  has  actually 
passed.  Brown  V.  Ricketts,  3  Johns. 
Ch.   (N.  Y.)    63. 

Rebuttal  Testimony. — Testimony  in 
rebuttal  may  be  taken  at  that  stage 
of  the  proceedings.  Stegner  v.  Blake, 
36  Fed.  183. 

Statutory  Rule  in  Equity  Cases. — 
Under  statutes  in  some  states  deposi- 
tions may  be  taken  in  equity  cases  any 
time  before  the  hearing.  Tillotson  V. 
Mitchell,  111  111.  51S;  Radford  V. 
Fowlkes,  85  Va.  820,  8  S.  E.  817;  Moore 
v.  Hilton,  12  Leigh  (Va.)  1.  See  also 
Jackson  V.  Wolverine  Copper  Min.  Co., 
186  Fed.  643;  Pingree  v.  Coffin,  12 
Cush.  (Mass.)   600. 

68.  Wood  V.  Mann,  2  Sumn.  316, 
30  Fed.  Cas.  No.  17,953;  Gass  r.  Stin- 
son,  2  Sumn.  605,  10  Fed.  Cas.  No. 
5,261;  Barnsley  V.  Powell,  3  Atk.  593, 
26   Eng.   Reprint  1142. 

69.  U.   S.— Wood   v.   Mann,   2  Sumn. 
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E.  During  Trial.  —  Depositions  may  not  be  taken  during  the 
progress  of  the  trial,70  except  upon  the  special  order  of  the  court.71 

F.  After  Trial,  Report  or  Judgment.  —  A  deposition  of  a  wit- 
ness cannot  be  taken  after  trial  and  judgment,72  but  there  is  authority 
that  the  deposition  of  a  witness  within  the  state  may  be  taken  for  the 
purpose  of  perpetuating  his  testimony.73 

Depositions  cannot  be  taken  after  the  filing  of  a  master's  or  ref- 
eree's report  to  be  used  on  the  hearing  of  exceptions  to  the  report.74 


316,  30  Fed.  Cas.  No.  17,953;  Wiggins 
V.  Wiggins,  1  Cranch  C.  C.  299,  29  Fed. 
Cas.  No.  17,627;  The  Euby,  5  Mason 
451,  20  Fed.  Cas.  No.' 12,103.  Mich. 
Becker  v.  Saginaw  Circuit  Judge,  117 
Mich.  328,  75  N.  W.  885.  N.  Y.— Os- 
good v.  Joslin,  3  Paige  195;  Fitch  v. 
Hazeltine,  2  Paige  416;  Barnett  v.  Par- 
dow,  1  Edw.  Ch.  11;  Kiefer  v.  Grand 
Trunk  E.  Co..  63  Hun  636,  18  N.  Y. 
Supp.  646.  Wis. — Sayre  v.  Langton,  7 
Wis.  214. 

See  also  Moore  v.  Hilton,  12  Leigh 
(Va.)   1. 

The  time  to  take  testimony  was  ex- 
tended where  the  testimony  to  be  taken 
applied  equally  to  other  cases  in  which 
the  time  to  take  testimony  had  not 
expired.  Wooster  v.  Howe  Mach.  Co., 
10  Fed.  666. 

In  the  Southern  District  of  New 
York,  under  equity  rule  69,  ninety  days 
are  allowed  for  taking  testimony.  It 
became  the  settled  practice  to  assume 
''that  both  sides  had  agreed  to  an  en- 
largement when  during  the  ninety  days 
neither  completed  their  proof,  but  testi- 
mony was  taken  without  objection 
after  the  ninety  days  expired,  or 
when  neither  side  put  in  any  evidence 
at  all  within  the  time  limited,  and 
neither  side  had  moved  to  apportion 
the  time,  and  defendant  had  not  moved 
either  to  set  the  cause  down  for  final 
hearing  on  bill  and  answer,  or  to  dis- 
miss it  for  failure  to  prosecute." 
Jackson  v.  Wolverine  Copper  Min.  Co., 
186  Fed.   643. 

Affidavit  To  Enlarge  Publication. 
"The  party,  on  such  motions  as  this, 
does,  indeed,  make  the  usual  oath;  that 
he  has  not  seen,  heard,  or  been  in- 
formed of,  nor  will  he  see,  hear,  or  be 
informed,  of  the  contents  of  the  depo- 
sition taken,  until  publication  shall  be 
again  duly  passed;  but  such  an  oath 
ought  not  to  be  much  encouraged.  •  It 
is  partly  promissory;  it  may  be  diffi- 
cult to  be  strictly  kept,  and  is  of  dan- 
gerous and  suspicious  tendency." 
Hamersly  v.  Lambert,  2  Johns.  Ch.  (N. 
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Y.)   432.     See  also  Woodlin  v.  Hynson, 

1  Har.   (Del.)   224. 

Laches. — The  time  for  taking  proofs 
should  not  be  extended  where  the  mov- 
ing party  has  been  guilty  of  laches. 
U.  S.— Arlington  &  Curtis  Mfg.  Co.  v. 
Globe  Co.,  73  Fed.  394.  Md—  Somer- 
ville  V.  Marbury,  7  Gill  &  J.  276.  N.  Y. 
Smith   v.    Brush,    1    Johns.    Ch.   459. 

70.  Ogden  v.  Eobertson,  15  N.  J. 
L.  124;  Worthy  V.  Shields,  90  N.  C.  192. 

A  party  should  not  be  required,  dur- 
ing the  progress  of  the  trial,  to  attend 
the  taking  of  a  rebutting  deposition 
at  a  place  from  which  he  cannot  con- 
veniently return  in  time  to  be  present 
at  the  resumption  of  the  trial.  Wise  V. 
Postlewait,  3  W.  Va.  452. 

In  California  the  deposition  of  a  wit- 
ness may  be  taken  during  the  progress 
of  the  trial  "when  it  is  believed  that 
the  witness  will  be  absent,  not  during 
any  part  of  the  trial,  but  when  his 
testimony  is  'required,'  and  the  only 
additional  requirement  of  the  code  is 
that  the  witness  shall  be  absent  when 
the  deposition  is  used."  In  re  Dol- 
beer's  Est..   149   Cal.   227,   86  Pac.   695. 

71.  Sickness  During  Trial.  —  The 
court  may  order  the  taking  of  a  depo- 
sition during  the  progress  of  a  cause 
where  a  material  witness  is  unable  to 
attend  by  reason  of  sickness.  Willard 
v.  Mellor,  19  Colo.  534,  36  Pac.  148; 
Humbarger  v.  Carey,  145  Ind.  324,  42 
N.  E.  749,  44  N.  E.  302.  See  also 
Dare  v.  McNutt,  1  Ind.  148. 

Violating  Rule. — It  has  been  doubted 
whether  it  is  competent  for  a  court 
to  order  a  commission  during  the  trial 
in  violation  of  its  own  standing  rules. 
Ogden  v.  Eobertson,  15  N.  J.  L.  124. 

72.  McColl  V.   Sun   Mutual  Ins.   Co., 

2  Jones  &  S.  (N.  Y.)  310,  affirmed, 
50  N.  Y.  332,  limited  to  foreign  wit- 
nesses. 

73.  McColl  r.  Sun  Mutual  Ins.  Co., 
2  Jones  &  S.  (N.  Y.)  310,  affirmed, 
50  N.  Y.  332. 

74.  111.— Allison  v.  Perrv,  130  111.  9, 
22   N.    E.    492;    Cox   v.   Pierce,    120   111. 
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So  where  a  case  is  pending  on  appeal  from  a  judgment  or  decree, 
depositions  cannot  be  taken  therein  as  in  a  "pending"  case,  or  for 
use  on  the  hearing  of  the  appeal  on  the  evidence  taken  below.75  But 
in  some  jurisdictions  depositions  may  be  taken  conditionally  in  antici- 
pation of  a  rehearing  or  new  trial,  or  a  reversal  of  the  judgment 
or  decree.76 


556,  12  N.  E.  194.  Ky.— Taylor  v. 
Knox,  5  Dana  466.  Va. — Lvle  v.  Sar- 
vey,  104  Va.  229,  51  S.  E.  228.  W.  Va. 
Buster  v.  Holland,  27  W.  Va.  510. 

75.  Perkins  v.  Testerment,  3  G.  Gr. 
(la.)  207;  McColl  v.  Sun  Mutual  Ins. 
Co.,  50  N.  Y.  332,  affirming  2  Jones  & 
S.  310. 

Under  a  statute  authorizing  the  tak- 
ing of  depositions  in  actions  or  pro- 
ceedings "pending  therein,"  a  commis- 
sion applied  for  February  23  in  a  case 
decided  June  6  preceding,  the  time  to 
move  for  a  new  trial  having  expired, 
was  held  to  have  been  improperly  al- 
lowed. White  V.  White,  22  E.  I.  602, 
48  Atl.   1038. 

Where  an  action  was  pending  on  ap- 
peal and  could  not  be  again  pending 
in  the  county  court  from  which  it  was 
appealed  at  the  term  named  in  the  cap- 
tion of  depositions,  they  were  held  in- 
admissible in  evidence.  Bowen  v.  Hall, 
22  Vt.  612. 

On  Removal  of  Cause. — After  pro- 
ceedings have  been  instituted  in  a  state 
court  for  the  removal  of  a  cause  to  a 
United  States  circuit  court  and  before 
the  first  day  of  the  next  term  of  the 
circuit  court  given  for  the  appearance 
of  the  defendant  and  the  filing  of  the 
record,  that  court  will  not  grant  a  com- 
mission to  take  testimony  merely  on 
the  ground  that  the  evidence  is  import- 
ant and  that  the  witness  lives  at  a  dis- 
tance making  his  attendance  impossi- 
ble, and  where  the  testimony  might  be 
taken  de  bene  esse  on  notice  under  sec- 
tion 863.  North  American  Trans.  & 
Trad.  Co.  v.  Howells,  121  Ted.  694,  58 
C.  C.  A.  442. 

In  United  States  Supreme  Court. 
The  United  States  Supreme  Court  will 
not  order  the  taking  of  testimony  de 
bene  esse  in  a  case  pending  in  that 
court  on  appeal,  where  it  may  be  taken 
under  a  statute  providing  for  taking 
depositions  in  perpetuam  rei  memoriam 
on  the  order  of  any  circuit  court.  Rich- 
ter  v.  Union  Trust  Co.,  115  U.  S.  55, 
5  Sup.  Ct.  1162,  29  L.  ed.  345,  affirming 
25  Fed.   679. 

Waiver  of   Objection. — An   objection 


that  at  the  time  a  commission  issued 
a  mandate  from  an  appellate  court  had 
not  been  filed  in  the  court  from  which 
the  commission  issued,  was  held  to  have 
been  waived  by  the  acceptance  of  serv- 
ice of  interrogatories.  Caffey  's  Exrs. 
V.  Cooksey,  19  Tex.  Civ.  App.  145,  47 
S.  W.  65. 

76.  U.  S.— Richter  v.  Jerome,  25 
Fed.  679.  Ind. — Long  v.  Straus,  124 
Ind.  84,  24  N.  E.  664.  Md.— Barnum 
V.  Barnum,  42  Md.  251.  Pa. — Huide- 
koper  v.  Cotton,  3  Watts  56,  37  Am. 
Dee.  534. 

See  also:  Mass. — Hallowell  v.  Dal- 
ton,  Quincy  33.  N.  Y.— Davis  v.  Wil- 
liam Rosenzweig  Realty  Corp.,  53  Misc. 
1,  102  N.  Y.  Supp.  868,  as  to  use  of 
deposition  in  support  of  motion  for  new 
trial.  Pa. — Harlan  v.  Stewart,  2  Rawle 
333. 

Deposition  De  Bene  Esse  Pending 
Appeal. — A  bill  to  take  depositions  de 
bene  esse  of  aged  and  infirm  witnesses 
whose  testimony  would  be  material  if 
the  decision  of  the  trial  court  dismiss- 
ing the  case  on  demurrer  should  be 
reversed  on  an  application  then  pend- 
ing, but  not  likely  to  be  decided  for 
several  years,  was  held  to  state  suf- 
ficient grounds  to  take  the  depositions. 
Richter  v.  Jerome,  25  Fed.  67i». 

Where  an  appeal  had  been  taken 
from  the  rejection  of  the  testimony  of 
a  witness,  and  he  was  dangerously  ill, 
an  order  was  allowed  to  take  his  ex- 
amination de  bene  esse.  Treasury  So- 
licitor v.  White,  55  L.  J.  P.   (Eng.)   79. 

On  a  suggestion  that  the  applicant 
was  about  to  move  for  a  new  trial 
an  order  was  allowed  to  examine  a 
witness  de  bene  esse.  Anonymous,  6 
Ves.   573,  31   Eng.  Reprint   1202. 

A  rule  to  take  depositions  de  bene 
esse  was  granted  after  an  appeal  had 
been  taken  from  a  justice  of  the  peace, 
but  before  the  transcription  of  his  judg- 
ment had  been  filed  in  the  appellate 
court.  Harlan  v.  Stewart,  2  Rawle 
(Pa.)    333. 

After  Interlocutory  Decree. — It  was 
held  that  a  party  might  take  new  evi- 
dence   upon   facts   passed   upon   by   an 
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G.  After  Default.  —  Depositions  may  be  taken  after  default  and 
entry  of  a  decree  pro  confesso  against  a  defendant,77  who  is  not  an 
infant.78 

H.  "While  Action  Is  Abated.  —  Some  courts  have  held  that  depo- 
sitions cannot  be  taken  while  the  action  is  abated  by  the  death  of  a 
necessary  party.79 

I.  In  Term  Time.  —  By  statutes  and  court  rules  in  some  juris- 
dictions, and  by  judicial  determination  in  others,  depositions  may  not 
be  taken  in  term  time,80  and  their  use  is  prohibited  unless  taken  within 


interlocutory  decree  before  a  rehearing 
had  been  granted.  Summers  v.  Darne, 
31  Gratt.  (Va.)  791. 

But  it  was  also  held  that  the  party 
who  has  newly  discovered  evidence 
must  resort  to  a  supplemental  bill  of 
review  or  to  a  petition  for  a  rehearing. 
Moore  v.  Hilton,  12  Leigh   (Va.)    1. 

77.  Jordan  v.  Jordan,  17  Ala.  466; 
Attkisson  v.  Attkisson,  17  Ala.  256; 
Bacon  v.  Campbell,  12  Can.  L.  J.  (N. 
S.)  17,  where  the  deposition  of  one  of 
two  defendants  who  had  allowed  judg- 
ment  to   go  by   default   was  permitted. 

Vacation  of  Decree  Pro  Confesso. 
Depositions  taken  without  notice  after 
a  decree  pro  confesso  are  not  made 
inadmissible  by  a  vacation  of  the  de- 
cree, but  a  defendant  let  in  to  defend 
may  take  the  depositions  of  the  same 
witnesses.  Planters'  &  Mer.  Bank  v. 
Walker,  7  Ala.  926. 

78.  But  not  against  an  infant.  Daily 
V.  Beid,  74  Ala.  415. 

79.  la. — Kershman  v.  Swhela,  59 
Iowa  93,  12  N.  W.  807.  Md.— Mitchell 
17.  Mitchell,  1  Gill  66.  N.  H.— Ela  v. 
Band,  4  N.  H.  54. 

While  such  depositions  are  irregular, 
they  may  be  read  where  the  objector 
does  not  thereby  suffer  any  prejudice. 
Peters  v.  Bobinson,  Dick.  116,  21  Eng. 
Beprint  212;  Thompson  v.  Took,  Dick. 
115,  21  Eng.  Beprint  212. 

Though  notice  was  given  before  his 
death.  Kershman  v.  Swhela,  59  Iowa 
93,  12  N.  W.  807. 

So  where  the  case  was  off  the  docket 
and  the  deposition  was  taken  before 
it  was  redocketed.  Joy  v.  Aultman  & 
Taylor  Mfg.  Co.,  11  111.  App.  413. 

A  deposition  taken  after  a  condition- 
al non-suit,  and  before  it  was  ordered 
taken  off,  was  held  to  have  been  taken 
during  the  pendency  of  the  suit.  Brown 
V.  Foss,  16  Me.  257. 

Where  a  deposition  was  taken  abroad 
after  a  party  to  the  action  had  died, 
but  before  notice  of  his  death  had  been 
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received  by  the  commissioner,  the  depo- 
sition was  admitted.  Thompson's  Case, 
3   P.  Wms.   195,  24  Eng.  Beprint  1027. 

Where  the  action  had  abated  by  the 
marriage  of  the  plaintiff,  unknown  to 
the  defendant,  depositions  taken  by  the 
latter  were  read  in  evidence.  Sinclair 
r.  James,  Dick.  277,  21  Eng.  Beprint 
275;  Winter  v.  Dancie*  Toth.  99,  21 
Eng.   Beprint   135. 

80.  Ind. — Smith  v.  Turner,  50  Ind. 
367;  Baymond  v.  Williams,  21  Ind.  241. 
la. — Sheibley  r.  Ashton,  130  Iowa  195, 
106  N.  W.  618.  Me.— Bollins  v.  Eol- 
lins,  5  Atl.  264;  Stinson  v.  Walker,  21 
Me.  211.  N.  C— Tavlor  v.  Gooch,  50 
N.  C.  404.  Tenn.— Stadler  &  Co.  v. 
Hertz  &  Co.,  3  Lea  315.  Vt.— Stephens 
v.  Thompson,  28  Vt.  77. 

A  deposition  taken  on  a  day  when 
the  court  is  in  session,  though  for 
docket  business  only,  is  taken  during 
term  time.  Bollins  v.  Bollins  (Me.), 
5  Atl.  264. 

A  rule  of  court  providing  that  depo- 
sitions may  be  taken  in  term  time  in 
the  town  in  which  the  court  is  held 
and  at  an  hour  when  the  court  is  not 
actually  in  session,  prohibits,  by  impli- 
cation, the  taking  of  a  deposition  out 
of  such  town  during  term  time  without 
a  special  order.  Fuller  v.  Damon,  135 
Mass.  586. 

During  Recess. — A  rule  providing 
that  neither  party  should  be  required 
to  attend  the  taking  of  a  deposition 
during  term  time,  except  in  the  town 
in  which  the  court  was  held  and  at 
an  hour  when  the  court  was  not  ac- 
tually in  session,  was  held  not  to  apply 
to  the  taking  of  a  deposition  during 
an  adjournment  of  the  court  for  one 
week.  Holmes  v.  Sawtelle,  53  Me.  179. 
To  same  effect,  see  Jones  v.  Spring,  7 
Mass.  251. 

Immediately  Preceding  Term  Time. 
The  rule  applies  where  the  taking  of 
the  depositions  is  commenced  so  late 
that   they  cannot  be  completed   before 
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a  specified  time  prior  to  the  term  of  court  at  which  their  use  is 
desired,81  unless  by  the  consent  of  the  parties,82  or  by  the  special 
order  of  the  court.83  But  the  weight  of  authority  is  that  depositions 
may  be  taken  in  term  time,  in  the  absence  of  contrary  statutes  or 
court  rules,  where  some  exigency  demanding  such  action  exists,84  or 
where  the  moving  party  has  not  been  guilty  of  laches,  and  the  other 
party  is  not  prejudiced  thereby.85    And  courts  have  authority,  in  the 


term  time.     Ulmer  v.  Hills,  8  Me.  326. 

And  also  where  the  taking  of  the 
deposition  cannot  be  finished  in  time 
to  permit  counsel  to  attend  at  the  open- 
ing of  the  term.  Unis  v.  Charlton,  12 
Gratt.   (Va.)   484. 

The  propriety  of  taking  a  deposition 
on  the  day  preceding  that  on  which 
the  court  was  to  commence  its  session 
was  held  to  depend  on  the  distance  of 
the  place  of  taking  from  the  place 
where  the  cou"rt  was  to  sit  and  other 
circumstances.  Wyman  v.  Wood,  25 
Me.  436. 

Term  of  Other  Court. — The  court  re- 
fused to  exclude  from  evidence  a  depo- 
sition on  the  ground  that  it  was  taken 
at  a  time  when  counsel  of  the  adverse 
party  was  out  of  the  county  attending 
court.  Warring  v.  Martin,  Wright 
(Ohio)  380.  See  also  Ela  v.  Band,  4 
N.  H.  54. 

81.  Creager  v.  Minard,  Wright 
(Ohio)  519;  Wilkinson  v.  Fallis,  Wright 
(Ohio)  308;  First  National  Bank  v. 
Post,  65  Vt.   222,  25  Atl.   1093. 

82.  U.  S—  Allen  v.  Blunt,  2  Woodb. 
&  M.  121,  1  Fed.  Cas.  No.  217.  Ind. 
Smith  v.  Turner,  50  Ind.  367.  Ohio. 
Wilkinson  V.  Fallis,  Wright  308.  Term. 
Stadler  &  Co.  v.  Hertz,  3  Lea  315. 

83.  U.  S.— Allen  v.  Blunt,  2  Woodb. 
&  M.  121,  1  Fed.  Cas.  No.  217.  Ohio. 
Wilkinson  v.  Fallis,  Wright  308.  Term. 
Stadler  &  Co.  v.  Hertz  &  Co.,  3  Lea 
315. 

84.  Conn. — Phelps  v.  Hunt,  40  Conn. 
97.  Ind.— Dare  v.  McNutt,  1  Smith  30. 
Va.— Fisher  v.  Dickenson,  84  Va.  318, 
4  S.  E.  737. 

See  also  Gibson  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  C.  360,  70  S.  E.  1030. 

Where  it  failed  to  appear  that  coun- 
sel were  so  engaged  in  the  work  of 
trying  cases  in  court  and  that  they 
were  unable  to  appear  at  the  taking 
of  the  deposition,  and  but  for  that  they 
would  have  appeared  or  that  they 
could  not  get  other  counsel  to  appear 
for  and  represent  them,  and  it  not 
appearing    that    the    party   was    preju- 


diced, a  deposition  taken  in  term  time 
will  not  be  suppressed.  Gibson  V.  At- 
lantic C.  L.  R.  Co.,  88  S.  C.  360,  70 
S.  E.  1030. 

Sickness. — If  a  witness  has  been  sum- 
moned and  is  unable  to  attend  by  rea- 
son of  sickness,  his  deposition  may  be 
taken  in  term  time.  Dare  v.  McNutt, 
1   Ind.  148. 

Statutes. — There  are  statutory  provi- 
sions in  some  states  for  taking  deposi- 
tions on  notice  during  the  trial  of  the 
case,  where  a  material  witness  is  aged, 
infirm,  sick  or  about  to  leave  the  state. 
Johnson  v.  Arnwine,  42  N.  J.  L.  451,  36 
Am.  Rep.   527. 

85.  U.  S.— Union  P.  R.  Co.  v.  Reese, 
56  Fed.  288,  5  C.  C.  A.  510,  15  U.  S. 
App.  92.  Ala. — Jordan  v.  Jordan,  17 
Ala.  466.  See  also  Dill  v.  Camp,  22 
Ala.  249.  Conn. — Phelps  V.  Hunt,  40 
Conn.  97.  D.  C. — Claxton  v.  Adams, 
1  MacArthur  496.  Kan. — St.  Louis  & 
S.  F.  R.  Co.  v.  Morse,  38  Kan.  271, 
16  Pac.  452.  Mo. — Carder  v.  Primm, 
60  Mo.  App.  423.  Neb. — Donovan  u. 
Hibbler,  3  Neb.  (Unof.)  652,  92  N.  W. 
637.  N.  Y—  Roth  v.  Mautner,  115  App. 
Div.  148,  100  N.  Y.  Supp.  707;  Mar- 
qulies  v.  Damroseh,  24  App.  Div.  15, 
48  N.  Y.  Supp.  936;  Davis  v.  William 
Rosenzweig  Realty  Co.,  53  Misc.  1,  102 
N.  Y.  Supp.  868.  Va.— Fisher  v.  Dick- 
enson, 84  Va.  318,  4  S.  E.  737. 

See  also  Gibson  v.  Atlantic  C.  L.  Ry. 
Co.,  88  S.  C.  360,  70  S.  E.  1030. 

"In  some  counties  in  this  state  the 
court  is  in  continuous  session  from  the 
beginning  of  one  term  to  the  beginning 
of  the  next,  and  there  is  no  vacation 
during  which  depositions  could  be 
taken,  and  in  some  cases  the  witness' 
health  or  physical  condition  might  be 
such  that  he  could  not  attend  the  ses- 
sions of  the  court,  and,  unless,  his 
deposition  vfere  taken  immediately, 
and  during  the  term,  his  testi- 
mony might  be  forever  lost.  We  can 
see  how  the  privilege  given  to  parties 
of  taking  depositions  during  the  term 
of  the  court  might  be  abused,  but  in 

Vol.  VII 


218 


DEPOSITIONS 


absence  of  a  direct  statutory  prohibition,  to  grant  special  orders  to 
take  depositions  in  term  time.88 

VII.  LETTERS  ROGATORY.  —  When  a  witness  is  in  another 
jurisdiction  where  the  local  law  does  not  permit  of  the  execution  of 
a  foreign  commission,  or  the  compulsory  attendance  of  the  witness 
cannot  be  had,  the  court  in  which  the  action  is  pending  may  issue 
letters  rogatory  to  any  judge  or  tribunal  having  jurisdiction  of  civil 
causes  in  such  state  or  country.  The  letters  recite  the  pendency  of 
the  cause,  and  the  residence  there  of  a  material  witness,  naming  him, 
without  whose  testimony  justice  cannot  be  done  between  the  parties, 
and  request  the  judge  or  tribunal  to  cause  the  witness  to  come  before 
him,  or  them,  and  answer  interrogatories  annexed,  and  to  cause  his 
deposition  to  be  committed  to  writing  and  returned  with  the  letters 
rogatory,  and  then  offer  to  render  a  mutual  service  when  required.87 


such  a  case  the  court  would  have  ample 
power  to  correct  such  abuse.  Generally, 
the  court  could  continue  the  case,  and 
give  the  aggrieved  party  time  to  pro- 
cure other  testimony  or  to  take  the 
further  deposition  of  the  same  witness 
or  witnesses  as  upon  cross-examination; 
and  in  some  rare  cases  the  court  might 
suppress  the  deposition.  Trial  courts 
have  ample  power  to  prevent  advan- 
tages being  taken  by  un  justifiable 
tricks;  and  the  supreme  court  will  sus- 
tain them  in  the  exercise  of  such 
power."  Northrup  v.  Hottenstein,  38 
Kan.   263,  16  Pac.  445. 

Discretion  of  Court. — Though  it  is  a 
general  practice  that  parties  and  their 
attorneys  should  not  be  required  to  at- 
tend the  taking  of  depositions  in  term 
time,  it  is  a  matter  of  discretion  to  ad- 
mit or  reject  depositions  so  taken  where 
counsel  for  the  adverse  party  appeared 
and  cross-examined  the  witness  under 
protest.     Bemis  v.  Morrill,  38  Vt.  153. 

Laches. — Unless  under  special  cir- 
cumstances, an  application  to  take  a 
deposition  will  not  be  granted  where 
the  applicant  has  been  guilty  of  laches. 
Wilcox  i>.  Stern,  89  App.  Div.  14,  85 
N.  Y.  Supp.  159;  Valentine  v.  Eose,  45 
Misc.  342,  90  N.  Y.  Supp.  389;  Eathbun 
v.  Ingersoll,  2  Jones  &  S.   (N.  Y.)   211. 

When,  after  the  denial  of  a  motion 
for  an  open  commission,  one  of  the 
defendants  went  abroad  to  learn  suf- 
ficient facts  to  enable  interrogatories 
to  be  framed,  and  after  obtaining  such 
knowledge,  an  application  was  applied 
for  with  reasonable  promptness,  there 
was  not  such  laches  as  would  warrant 
the  denial  of  a  stay  and  the  issuance 
of   the    commission.      Eoth  v.   Mautner,  I 
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115  App.  Div.  148,  100  N.  Y.  Supp. 
707. 

As  to  delay  not  amounting  to  laches, 
see  Marqulies  V.  Damrosch,  24  App. 
Div.  15,  48  N.  Y.  Supp.  936. 

What  Considered  Laches. — Where  a 
defendant  had  full  opportunity  to  have 
his  testimony  taken  by  open  commis- 
sion during  an  entire  summer,  but  lay 
quietly  by  until  the  cause  had  been 
regularly  noticed  and  moved  upon  the 
calendar,  the  application  will  be  denied 
on  the  ground  of  laches.  Wilcox  V. 
Stern,  89  App.  Div.  14,  85  N.  Y.  Supp. 
159. 

86.  Me. — Holmes  v.  Sawtelle,  53  Me. 
179;  Stinson  v.  Walker,  21  Me.  211. 
Mass. — Fuller  v.  Damon,  135  Mass.  586. 
Vt.— Stephens  v.  Thompson,  28  Vt.  77. 
Va. — Anonymous,  4  Hen.  &  M.  409. 

87.  "The  only  difference  between 
such  a  commission  and  the  statutory 
one  is,  that  it  is  directed  to  a  judicial 
tribunal  or  officer  of  the  foreign  coun- 
try, with  a  request  to  summon  the  wit- 
ness and  take  the  testimony,  instead 
of  appointing  a  commissioner  to  take 
it."  Anonymous,  59  N.  Y.  313.  See: 
U.  S—  Nelson  v.  United  States,  Pet.  C. 
C.  235,  17  Fed.  Cas.  No.  10,116.  Del. 
Shannon  Mfg.  Co.  v.  McCauley  &  Son 
Co.,  56  Atl.  367.  Ore.— State  v.  Bourne, 
21  Ore.  218,  27  Pac.  1048. 

Letters  rogatory  may  be  in  the  name 
of  the  court  issuing  them,  instead  of 
in  the  name  of  the  sovereign.  United 
States  V.  Denison,  2  Ch.    (Ont.)    176. 

Jurisdiction. — The  courts  in  the  jur- 
isdiction to  which  letters  rogatory  are 
issued  will  not  inquire  into  the  author- 
ity of  the  issuing  court  to  issue  such 
letters,   or  whether  it   had  jurisdiction 
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The  depositions  are  taken  according  to  the  rules  of  evidence  obtaining 
in  the  jurisdiction  to  which  the  letters  rogatory  are  directed;88  and 
therefore  such  letters  are  not  granted  unless  it  be  shown  that  the 
depositions  cannot  be  taken  under  an  ordinary  commission.89 

VIII.  APPLICATION  TO  TAKE  DEPOSITION.  —  A.  Right  to 
Remedy.  —  1.  Of  Course  or  in  Discretion.  — Under  the  United  States 
Revised  Statutes  depositions  are  taken  on  notice  without  the  neces- 
sity of  an  application  to  the  court.00 

Under  some  statutes,  positive  in  terms,  a  commission  issues  as  a 
matter  of  right  upon  the  making  of  the  required  showing.91     But 


of  the   case   pending  before   it.     State 
v.  Bourne,  21  Ore.  218,  27  Pac.  104S. 

Objection  to  Authority  of  Officer. 
When  it  fails  to  appear  that  the  evi- 
dence taken  under  letters  rogatory  was 
taken  by  an  officer  without  the  order 
or  direction  of  any  court,  in  the  juris- 
diction to  which  they  were  issued,  an 
objection  to  his  authority  comes  too 
late  after  the  depositions  have  been 
read,  especially  when  it  is  not  clear 
that  it  was  necessary  to  have  a  special 
order  of  the  court  to  which  the  letters 
were  issued  to  take  such  testimony. 
Post  v.  Schooner  "Lady  Jane,"  1 
Hawaii  286. 

88.  Anonymous,  59  N.  Y.  313;  Union 
Square  Bank  i>.  Beichmann,  9  App.  Div. 
596,  41  N.  Y.  Supp.  602;  Froude  v. 
Froude,  1  Hun  (N.  Y.)  76,  3  Thomp. 
&  C.  79;  Kuehling  V.  Leberman,  9 
Phila.  (Pa.)  160.  See  Post  v.  Schooner 
"Lady  Jane,"  1  Hawaii  286. 

89.  *  U.  S. — Gross  v.  Palmer,  105  Fed. 
833.  N.  Y.— Anonymous,  59  N.  Y.  313; 
Ferrie  v.  Public  Admr.,  3  Bradf.  249; 
Froude  V.  Froude,  1  Hun  76,  3  Thomp. 
&  C.  79.  Eng. — Fischer  v.  Izataray, 
El.  Bl.  &  El.  321,  96  E.  C.  L.  321,  27 
L.  J.  Q.  B.  239,  4  Jur.  N.  S.  632,  6 
W.  E.  549;  Gason  v.  Wordsworth,  2  Ves. 
Sen.  353,  28  Eng.  Eeprint  548. 

It  has  been  suggested  that  the  in- 
adequacy of  a  commission  is  shown 
preferably  by  the  issuance  of  such  a 
commission  and  its  return  showing  the 
impossibility  of  obtaining  the  desired 
testimony  thereunder.  Gross  v.  Palmer, 
105  Fed.  833;  Buck  v.  Strong,  6  Pa. 
Dist.  116,  19  Pa.  Co.  Ct.  174,  39  W. 
N.  C.  541;  Wilkinson  v.  Starr,  16  W. 
N.  C.  (Pa.)  35.  Letters  of  request 
for  the  production  of  documents  only 
were  refused.  Cate  Copper  Co.  v.  Comp- 
toir  d'Escompte,  38  W.  E.   (Eng.)   763. 

The  court  refused  a  commission  roga- 
tory to  a  foreign  country  when  applied 


for  upon  the  ground  that  the  witnesses 
who  had  been  examined  under  a  com- 
mission had  testified  falsely  because 
they  did  not  feel  themselves  bound  by 
an  oath  taken  before  a  commissioner. 
Froude  v.  Froude,  1  Hun  (N.  Y.)  76, 
3  Thomp.  &  C.  79. 

An  American  court  will  not  treat 
letters  rogatory  coming  from  another 
state  as  coming  from  a  foreign  court, 
but  will  extend  to  the  party  all  the 
advantages  given  its  citizens,  as  far  as 
practicable.  In  re  Mackenzie,  1  Clark 
356,  2  Pa.  L.  J.  343,  2  Pars.  Eq.  Cas. 
227. 

A  court  to  which  letters  rogatory 
are  directed  will  not  inquire  into  the 
regularity  of  the  proceedings  allowing 
them;  but  it  may  defer  action  pending 
a  review  of  those  proceedings  in  the 
court  granting  the  letters.  In  re  Mac- 
kenzie, 1  Clark  356,  2  Pa.  L.  J.  343, 
2   Pars.  Eq.  Cas.   227. 

90.  Kline  Bros.  &  Co.  v.  Liverpool 
&  L.  G.  Ins.  Co.,  184  Fed.  969. 

91.  Ex  parte  Mansell,  237  Mo.  309, 
141  S.  W.  31;  Ex  parte  Welborn,  237 
Mo.  297,  141  S.  W.  31;  Baekde  v.  San 
Domingo  Impvt.  Co.  (N.  J.),  83  AtL 
485. 

In  Missouri  there  are  two  methods  by 
which  a  deposition  of  a  witness  in 
another  state  may  be  taken.  (1)  "By 
suing  out  of  the  court,  or  out  of  the 
office  of  the  clerk  of  the  court,  where 
the  suit  is  pending,  a  commission  to 
take  the  deposition  .  .  .  and  is  the 
one  generally  used  where  the  object 
is  to  examine  the  witnesses  generally, 
touching  their  knowledge  as  to  any  or 
all  of  the  issues  in  the  case.  Under 
this  section  (2878)  the  commission  is- 
sues as  a  matter  of  right  and  interroga- 
tories need  not  be  attached.  .  .  . 
The  second  method  is  to  give  notice  to 
the  opposite  party  of  the  time  and 
place  when  the  application  will  be  made 
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under  statutes  which  provide  that  the  court  "may"  grant  a  com- 
mission, and  the  like,  and  under  the  general  practice,  the  allowance 
of  the  order  rests  largely  in  the  discretion  of  the  court  to  which  the 
application  is  made.92     This  is  especially  the  case  where  application 


to  the  court  where  the  case  is  pending, 
or  to  the  judge  thereof,  in  vacation, 
for  a  special  commission  to  take  deposi- 
tions. Kev.  Stat.,  1899,  §2891  (Ann. 
Stat.,  1906,  p.  1615).  If  the  court  or 
judge  issues  the  commission  interrog- 
atories are  settled  by  the  court  or 
judge  when  the  commission  is  issued 
and  must  be  attached  to  it.  Eev.  Stat., 
1899,  §2893  (Ann.  Stat.,  1906,  §1665) 
.  .  .  The  granting  of  this  special  com- 
mission is  not  a  matter  of  right,  but 
rests  largely  in  the  discretion  of  the 
trial  court  or  judge."  Hendricks  v.  St. 
Louis  Transit  Co.,  124  Mo.  App.  157, 
101  S.  W.  675.  See  also  Shepard  v. 
Missouri  Pac.  E.  Co.,  85  Mo.  629,  55 
Am.  Eep.  390. 

Mandamus. — The  issuance  of  a  com- 
mission by  the  clerk  in  such  cases  may 
be  compelled  by  mandamus.  Eoney  v. 
Simmons,  97  Ala,  88,  11  So.  740.  To 
same  effect,  San  Francisco  Gas  &  Elec- 
tric Co.  v.  Superior  Court,  155  Cal.  30, 
99  Pac.  359;  State  V.  McEae,  49  Fla. 
3S9,  38  So.  605.  And  see  Collector  of 
Customs  v.  Circuit  Judge,  12  Hawaii  99. 

One  Deposition  for  Use  in  Two  Cases. 
It  is  improper  to  take  one  deposition 
for  use  in  two  separate  cases,  as  the 
statutes  obviously  intend  that  the  wit- 
ness be  sworn  in  each  case  and  a  sep- 
arate deposition,  certificate  and  cap- 
tion be  made  for  each.  Bemis  v.  Mor- 
rill, 38  Vt.  153. 

Under  the  New  York  statute,  where 
the  applicant  makes  out  a  prima  facie 
case  for  a  commission,  it  is  error  to 
refuse  the  order.  John  J.  Daly  I.  S. 
&  M.  Co.  v.  United  States  M.  &  M. 
Co.,  76  Misc.  576,  137  N.  Y.  Supp.  149. 

92.  U.  S.— Eandall  v.  Venable,  17 
Fed.  162,  construing  the  Texas  statute; 
United  States  V.  Parrott,  1  McAll.  447, 
27  Fed.  Cas.  No.  15,999.  Hawaii- 
Collector  of  Customs  V.  Circuit  Judge, 
12  Hawaii  99.  Idaho.— State  v.  Wetter, 
11  Idaho  433,  83  Pac.  341.  Mo.— Shep- 
ard v.  Missouri  Pac.  E.  Co.,  85  Mo.  629, 
55  Am.  Eep.  390;  Hendricks  v.  St. 
Louis  Transit  Co.,  124  Mo.  App.  157, 
101  S.  W.  675.  N.  Y—  Cheever  v.  Sara- 
toga County  Bank,  47  How.  Pr.  376; 
Vandervoort  v.  Columbian  Ins.  Co., 
3  Johns.   Cas.   137;   Allen  v.  Gibbs,   12 
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Wend.    202;    Mitchell    v.    Montgomery, 

4  Sandf.  676;  Eing  v.  Mott,  2  Sandf. 
683;  Dryer  v.  Sexsmith,  40  Hun  242, 
10  Civ.  Proc.  29;  McVitey  v.  Stanton, 
20  Civ.  Proc.  409,  13  N.  Y.  Supp.  914. 
See  also  Boves  v.  Bossard,  87  App.  Div. 
605,  84  N/Y.  Supp.  563;  Cullinan  v. 
Dwight,  51  Misc.  221,  100  N.  Y.  Supp. 
896;  Mercantile  T.  Co.  V.  Calvet  E., 
46  Misc.  16,  20,  93  N.  Y.  Supp.  238, 
241.  Ore.— In  re  Carter,  3  Ore.  293. 
Pa.— Com.  v.  Miller,  16  Pa.  Co.  Ct.  656, 

5  Pa.  Dist.  186,  11  Montg.  Co.  L.  Eep. 
216.  Can. — Ferguson  v.  Mullican,  11 
Ont.  L.  E.  35;  Coleman  v.  Bank,  16 
Ont.  Pr.  E.  159;  Mair  v.  Anderson,  11 
U.  C.  Q.  B.  160;  Armstrong  v.  Gillies, 
5   Quebec   Pr.   E.   423. 

But  see  Oakes  v.  Eitter,  118  App. 
Div.  772,  103  N.  Y.  Supp.  849  (holding 
in  cases  specified  in  section  889, 
Code  Civil  Proc,  in  the  absence  of  bad 
faith  and  upon  the  proper  showing, 
the  issuance  of  a  commission  is  man- 
datory) ;  Fisher  v.  South  Shore  Traction 
Co.,  70  Misc.  529,  127  N.  Y.  Supp.  333. 

A  United  States  court  will  not  grant 
a  dedimus  potestatem  to  take  deposi- 
tions which  may  be  taken  de  bene  esse 
under  §863,  U.  S.  Eevised  Statutes. 
Turner  v.  Shackman,  27  Fed.  183. 

The  allowance  of  a  dedimus  potes- 
tatem under  §866,  U.  S.  Eev.  St.,  is 
discretionary  with  the  court.  Turner 
V.  Shackman,  27  Fed.  183;  Eandall  v. 
Venable,  17  Fed.  162;  United  States 
v.  Cameron,  15  Fed.  794;  United  States 
v.  Parrott,  1  McAll.  447,  27  Fed.  Cas. 
No.   15,999. 

Discretion. — The  allowance  of  a  com- 
mission is  discretionary  with  the  court 
when  the  statute  does  not  specify  any 
certain  state  of  facts  upon  which  a 
commission  shall  issue.  Shepard  V. 
Missouri  Pac.  E.  Co.,  85  Mo.  629,  55 
Am.  Eep.  390. 

"It  is  safer  to  grant  applications  for 
commissions  in  all  cases  than  to  at- 
tempt to  discriminate  between  them. 
No  harm  can  come  from  granting  com- 
missions. Much  injury  may  be  caused 
by  refusing  them.  The  presence  of 
proof  often  leads  to  concessions  render- 
ing its  use  unnecessary.  The  absence 
of  proof,  on  the  other  hand,  forms  offrec 
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is  made  to  take  depositions  in  term  time,93  or  for  an  open  commission,94 


the  main  objection  urged  at  the  trial 
and  on  appeal."  Morse  v.  Grimke, 
18   Civ.   Proc.   37,   8   N.   Y.   Supp.   1. 

The  court  should  take  into  considera- 
tion the  interests  of  all  parties  to  the 
litigation.  Berdan  v.  Greenwood,  L.  R. 
20  Ch.  Div.  (Eng.)  764?i,  46  L.  T.  524n. 

The  court  should  not  refuse  the  de- 
fendant a  commission  to  take  testimony 
because  the  plaintiff  has  business  rela- 
tions with  the  witness  which  he  fears 
may  be  disrupted  by  taking  his  testi- 
mony. Morse  v.  Grimke,  18  Civ.  Proc. 
37,  8  N.  Y.  Supp.  1. 

Testimony  Privileged. — The  order  has 
been  refused  where  the  only  testimony 
sought  would  be  privileged.  In  re  Mer- 
riam,  27  App.  Div.  112,  50  N.  Y.  Supp. 
114;  Kugelman  v.  Barrv,  17  Misc.  30, 
40  N.  Y.  Supp.  767. 

The  court  refused  to  grant  a  com- 
mission to  take  the  testimony  of  a 
physician  which  was  privileged,  where 
applied  for  on  the  ground  that  a  con- 
dition might  arise  which  would  render 
it  competent.  Enright  v.  Brooklyn 
Heights  R.  Co.,  26  App.  Div.  538,  50 
N.  Y.  Supp.  609. 

A  commission  to  take  the  testimony 
of  persons  who  are  not  parties  to  an 
action  to  recover  penalties  should  not 
be  refused  because  the  acts  complained 
of  are  also  misdemeanors  and  because 
such  persons  obtained  their  knowledge 
of  the  facts  while  employes  of  the 
defendant.  People  v.  Armour,  18  App. 
Div.  584,  46  N.  Y.  Supp.  317.  See 
also  Fox  v.  Miller,  20  App.  Div.  333, 
46  N.  Y.  Supp.  837. 

Where  Resident  Witnesses  to  Same 
Facts. — That  an  applicant  for  a  com- 
mission to  take  testimony  in  another 
state  might  prove  the  same  facts  by 
resident  witnesses  may  tend  to  show 
bad  faith,  but  is  not  alone  sufficient  to 
justify  the  court  in  refusing  the  com- 
mission. Morse  v.  Grimke,  18  Civ. 
Proc.  37,  8  N.  Y.  Supp.  1;  Adams  v. 
Corfield,  28  L.  J.  Ex.   (Eng.)   31. 

Where  the  moving  party  had  let  the 
case  go  over  one  term  and  the  next 
term  was  but  a  month  away,  and  there 
were  several  witnesses  to  the  facts  in 
the  county  who  had  not  declared  any 
intention  of  departing,  a  commission 
was  denied.  Cheever  v.  Saratoga  Co. 
Bank,  47  How.  Pr.    (N.  Y.)   376. 

Expert  Evidence. — A  court  may  in 
its  discretion  allow  a  commission  to  a 


foreign  country  to  take  the  testimony 
of  experts.  Holliday  v.  Schultzberge, 
57  Fed.  660;  Camp  v.  Averill,  54  Vt. 
320. 

Contra. — Russell  v.  Great  Western  R. 
Co.,  3  U.  C.  L.  J.  116. 

Where  Cross-examination  Denied. — 
The  court  refused  to  grant  a  commis- 
sion to  examine  a  willing  witness  in  a 
foreign  country,  where  the  rules  of 
practice  prevailing  in  that  country  de- 
nied the  adverse  party  the  right  of 
cross-examination,  hi  re  Bovse,  51  L. 
J.  Ch.  (Eng.)  660,  L.  R.  20  Ch.  Div. 
760,  46  L.  T.  522,  20  W.  R.  812. 

Contra.— Lumlev  r.  Gye,  3  El.  &  Bl. 
(Eng.)  114,  77  E.  C.  L.  114,  2  C.  L. 
R.  936,  23  L.  J.  Q.  B.  112,  18  Jur. 
466. 

Witness  Impeached. — It  has  been  held 
that  a  commission  to  examine  a  wit- 
ness should  not  be  refused  because  his 
character  has  been  impeached.  Nord- 
heimer  v.  McKillop,  10  Ont.  Pr.  R. 
246. 

The  fact  that  a  witness  has  testified 
on  the  trial  of  a  case  is  no  valid  ob- 
jection to  taking  his  testimony  by  dep- 
osition as  to  contradictory  statements 
made  by  him  since  the  trial,  for  use 
upon  the  hearing  of  a  motion  for  a  new 
trial.  O'Connor  v.  McLaughlin,  80 
App.   Div.   305,   80   N.   Y.   Supp.   741. 

Witness  Interested. — A  commission 
will  not  be  refused  on  the  suggestion 
that  the  witness  is  interested,  but  the 
question  of  his  competency  will  be  de- 
termined after  the  return  of  the  com- 
mission. Graves  v.  Delaplaine,  11 
Johns.    (N.  Y.)   200. 

Waiver  of  Application. — An  applica- 
tion for  a  commission  and  notice  there- 
of is  not  waived  by  subsequent  suc- 
cessive negotiations  looking  to  the  ac- 
ceptance of  the  affidavit  of  the  witness 
in  place  of  his  deposition.  Brooks  v. 
Brooks,  16  S.  C.  621. 

93.  Willard  r.  Mellor,  19  Colo.  534, 
36  Pac.  148;  Humbarger  t\  Carey,  145 
Ind.  324,  42  N.  E.  749,  44  N.  E.  302. 
See  also  III,  supra. 

94.  Jones  v.  Hoyt,  63  How.  Pr.  (N. 
Y.)  94.  10  Abb.  N.  C.  324,  16  Jones 
&  S.  118;  Frounfelker  v.  Delaware,  L. 
&  W.  R.  Co.,  81  App.  Div.  67,  80  N. 
Y.  Supp.  701;  Com.  v.  Miller,  16  Pa. 
Co.  Ct.  656,  5  Pa.  Dist.  186,  11  Mont. 
Co.  L.  Rep.  216.  See  In  re  Sentell, 
53  Misc.  165,  104  N.  Y.  Supp.  477. 
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or  for  a  commission  to  take  the  deposition  of  a  party.95    The  granting 
of  letters  rogatory  is  discretionary  with  the  court."6 

2.  To  Prove  Admitted  Fact.  —  A  court  may  refuse  to  grant  a 
commission  to  take  evidence  of  facts  which  the  other  party  offers  to 
admit.97 

B.  Forum  of  Application.  —  The  application  is  made  to  the  court 
in  which  the  action  is  pending,98  and  where  a  change  of  venue  has 
been  granted,  and  the  record  has  not  yet  been  removed,  it  is  proper 
to  file  the  affidavit  and  application  in  the  court  in  which  the  suit  is 
brought.99  But  if  the  action  has  been  transferred  before  the  applica- 
tion is  made,  it  can  be  issued  out  of  that  court  only  to  which  the 
cause  has  been  removed.1 

However,  where  a  notice  stated  that  the  application  would  be  made 
to  the  court  in  which  the  suit  was  brought,  it  has  been  held  sufficient 
on  which  to  predicate  the  application  in  the  court  to  which  the  action 
had  been  transferred  without  a  new  notice.2 


In  a  New  York  case  the  witness  to 
be  examined  was  in  Cuba,  where  he 
resided,  and  the  court  refused  to  al- 
low an  open  commission  to  examine  him 
in  Florida,  where  no  reason,  except  the 
expense,  was  given  why  the  witness 
could  not  be  examined  in  New  York. 
Purdy  v.  Webster,  9  Civ.  Proc.  (N. 
Y.)    144. 

95.  McVitey  v.  Stanton,  20  Civ. 
Proc.    409,    13    N.    Y.    Supp.    914.      See 

IV,  infra. 

96.  Anonymous,  59  N.  Y.  313,  af- 
firming Froude  v.  Froude,  1  Hun  (N. 
Y.)    76,   3   Thomp.   &   C.   79;   Armstrong 

V.  Gillies,  5  Quebec  Pr.  E.  423. 
Letters  rogatory  will  be   issued   only 

where  the  evidence  sought  is  directly 
material  to  the  issues  in  the  case. 
Ehrmann  v.  Ehrmann,  L.  E.  (1896) 
2  Ch.  611,  65  L.  J.  Ch.  N.  S.  745,  75 
L.   T.   37. 

97.  Cal  —  People  v.  Young,  108  Cal. 
8,  41  Pac.  281.  Fla.— Newton  v.  State, 
21  Fla.  53.  N.  Y.— Wilcox  V.  Stern, 
89  App.  Div.  14,  85  N.  Y.  Supp.  159; 
People  v.  Goodman,  43  Misc.  508,  89 
N.    Y.    Supp.    522. 

Especially  where  the  execution  of  a 
commission  will  cause  great  delay.  Bank 
of  Commerce  V.  Michel,  1  San'df.  (N. 
Y.)   687. 

The  state  cannot  prevent  the  tak- 
ing of  a  deposition  in  a  criminal  case 
by  merely  admitting  that  the  wit- 
ness will  testify  to  certain  facts,  but 
must  admit  that  such  facts  are  true. 
Newton  v.  State,  21  Fla.  53. 

Evidence  in  Rebuttal. — A  commission 
to  take  testimony  which  would  be  rele- 
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vant  in  rebuttal  only  was  refused, 
where  the  opposing  party  stipulated  not 
to  use  the  evidence  which  was  sought 
to  be  rebutted.  Enright  t'.  Brooklyn 
Heights  E.  Co.,  26  App.  Div.  538,  50 
N.  Y.   Supp.   609. 

Hearsay. — It  is  competent  for  the  gen- 
eral attorney  of  a  railroad  company  to 
stipulate  for  the  admission  of  hearsay 
testimony  in  consideration  of  the  aban- 
donment of  a  proceeding  to  perpetuate 
decedent's  testimony,  and  in  the  ab- 
sence of  a  statute  or  rule  of  court  such 
stipulation  need  not  be  in  writing. 
Thompson  V.  Ft.  Worth  &  E.  G.  E. 
Co.,  31  Tex.  Civ.  App.  583,  73  S.  W.  29. 

98.  Erwin  v.  Voorhees,  26  Barb.  (N. 
Y.)  127;  Sturgess  v.  Weed,  13  How. 
Pr.  (N.  Y.)  130;  Bank  of  Silver  Creek 
V.  Browning,  16  Abb.  Pr.  (N.  Y.) 
272.  And  see  the  cases  generally 
throughout    this    section. 

99.  On  Change  of  Venue. — Phelps 
v.   Young,   1   111.   327. 

1.  Grant  Bros.  Const.  Co.  V.  United 
States,  13  Ariz.  388,  114  Pac.  955, 
960. 

2.  "While  the  notice  to  take  depo- 
sitions in  this  case  stated  that  applica- 
tion would  be  made  to  the  clerk  of 
the  second  judicial  district,  prior  to 
the  time  of  such  application  the  cause 
had  actually  been  transferred  to  the 
first  judicial  district  upon  the  defend- 
ant's own  application.  The  court  in 
the  second  judicial  district  having  lost 
jurisdiction,  and  jurisdiction  having-at- 
tached  to  the  court  of  the  first  judicial 
district,  the  defendant  knew  that  the 
only  place   where   application  could  be 
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C.  Form  op  Application.  —  1.  Necessity  for  Affidavit  or  Peti- 
tion. —  The  general  requirement  where  a  commission  issues  upon  an 
order  of  court  is  that  the  application  must  be  based  on  an  affidavit 
or  verified  petition;3  but  in  the  absence  of  a  statute  upon  the  subject, 


made  pursuant  to  the  notice  was  to  the 
clerk  of  the  first  judicial  district,  and 
not  to  the  clerk  of  the  second  judicial 
district.  The  defendant  was  fully 
advised  of  the  intention  of  the 
plaintiff  to  apply  for  the  issuance 
of  the  commission,  was  served  with 
the  interrogatories  to  be  propound- 
ed to  the  witnesses;  the  change 
of  venue  having  been  made  upon  its 
own  motion  and  upon  the  giving  by  it 
of  the  undertaking  required,  it  was 
certainly  advised  of  the  fact  of  the 
change,  and  that  the  only  place  from 
which  the  commission  could  issue  was 
from  the  office  of  the  clerk  of  the 
court  to  which  the  case  had  been  trans- 
ferred; it,  therefore,  had  full  oppor- 
tunity to  file  any  cross-interrogatories 
that  might  be  desired,  and  we  do  not 
believe  it  was  necessary  or  fatal  to 
the  issuance  of  the  commission  that 
new  interrogatories  and  new  notices, 
specifying  the  clerk  of  the  court  to 
which  the  cause  had  been  transferred, 
were  not  prepared  and  served. ' '  Grant 
Bros.  Const.  Co.  v.  United  States,  13 
Ariz.   388,   114  Pac.  955,  960. 

3.  Ala. — Worsham  v.  Goar,  4  Port. 
441.  Cal.— Penal  Code,  §1337.  111. 
Phelps  v.  Young,  1  111.  327. 
Ind. — Humbarger  v.  Carey,  145  Ind.  324, 
42  N.  E.  749,  44  N.  E.  302.  Ky.— Tay- 
lor v.  Bank  of  Illinois,  7  Mon.  576; 
Thomas  v.  Davis,  7  B.  Mon.  227.  La. 
Stierle  v.  Kaiser,  45  La.  Ann.  580,  12 
So.  839;  Folse  V.  Kittridge,  15  La. 
Ann.  222;  Lee  V.  Lee,  1  La.  Ann.  318. 
Md. — Lingan  v.  Henderson,  1  Bland 
236.  Miss. — Saunders  v.  Erwin,  2  How. 
732.  Nev.— Court  Eule  XV  (1912), 
Revised  Laws  1912,  §7369.  N.  J. 
Hendricks  v.  Craig,  5  N.  J.  L. 
567;  Den  v.  Farley,  4  N.  J.  L. 
124.  N.  Y  —  Renwick  v.  Ren  wick,  10 
Paige  420;  Meres  v.  Emmons,  103  App. 
Div.  381,  92  N.  Y.  Supp.  1099;  Hebron 
v.  Work,  101  App.  Div.  463,  92  N.  Y. 
Supp.  149;  Clark  v.  Sullivan,  55  Hun 
604,  8  N.  Y.  Supp.  565;  Davis  v.  Wm. 
Rosenzweig  Realty  Co.,  53  Misc.  1, 
102  N.  Y.  Supp.  868;  Woodward  v. 
Skinner,  92  N.  Y.  Supp.  259.  Tex.— 
Adama  v.  State,  19  Tex.  App.  250. 
Can.— McNair  v.  Sheldon  (U.  C.)  Tayl. 
451. 


Before  a  commission  is  issued  by  a 
master,  the  proper  affidavit  should  be 
filed  with  him.  Renwick  v.  Renwick, 
10  Paige   (N.  Y.)   420. 

An  affidavit  is  held  to  be  unneces- 
sary where  a  general  order  has  been 
entered  to  take  testimony.  Lee  i\  Lee, 
1  La.  Ann.  318.  See  also  Thomas  v. 
Davis,    7   B.    Mon.    (Ky.)    227. 

Clerical  Misprision. — When  it  appears 
that  the  original  affidavit  contained  the 
name  of  a  notary  or  other  officer  au- 
thorized to  administer  oaths,  the  ab- 
sence of  such  name  in  the  copy  is 
merelv  a  clerical  misprision.  Bollinger 
v.  Bollinger,  153  Cal.  190,  94  Pac.  770. 

A  bill  for  the  examination  of  wit- 
nesses de  bene  esse  in  aid  of  an  action 
at  law.  (Wilson  V.  Wilson,  Newl.  Pr. 
(Eng.)  28*6),  or  a  motion  for  such  an 
examination  in  a  suit  in  equity  must 
be  supported  by  affidavit  (Fort  v.  Ra- 
gusin,  2  Johns.  Ch.  (N.  Y.)  146;  Rowe 
v.  ,  13  Ves.  261,  33  Eng.  Re- 
print 292;  Shirley  v.  Earl  Ferrers,  3 
P.  Wms.  77,  24'  Eng.  Reprint  976; 
Philips  V.  Carew,  1  P.  Wms.  117,  24 
Eng.  Reprint  318;  Blackwood  v.  Bor- 
rowes,  PI.  &  K.  630,  4  Ir.  Eq.  R. 
609). 

But  on  an  application  for  a  com- 
mission to  examine  witness  abroad,  the 
subject  matter  arising  abroad  no  affi- 
davit is  necessary.  Rougemont  V. 
Royal  Exch.  Ins.  Co.,  7  Ves.  304,  32 
Eng.   Reprint   124. 

Before  Whom  Taken. — If  a  certain 
officer  is  designated  for  that  purpose 
the  affidavit  must  be  taken  before  him. 
Thompson  v.  Porter,  4  Bibb  (Ky.)  70. 
See  also  Wolfe  V.  Parham,  18  Ala. 
441. 

Where  there  is  no  statute  or  rule 
to  the  contrary  the  affidavit  may  be 
sworn  to  before  an  officer  who  is  ah 
attorney  in  the  case.  Atkinson  v. 
Glenn,  4  Cranch  C.  C.  134,  2  Fed.  Cas. 
No.  610;  Gary  r.  Burnett,  16  S.  C. 
632. 

Waiver  of  Affidavit. — Where  a  com- 
mission is  waived  or  issues  upon  the 
consent  of  the  parties,  an  affidavit  is 
not  necessary.  111. — Pic.kard  r.  Bates, 
3S  111.  40.  La. — Clav's  Syndics  t. 
Kirkland,  4  Mart.  (O.'S.)  405.  Minn. 
Tyson  V.  Kane,  3  Minn.  287.  N.  Y. 
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an  affidavit  is  not  usually  necessary    nor    is    the    same    required.4 

2.     By  Whom  Made.  —  The  affidavit  should  be  made  by  a  party,5 

or  by  his  solicitor  or  attorney,0  and  there  is  authority  that  the  affidavit 


Renwick   v.    Renwick,    10   Paige    420. 

See  also  XX,  A,  infra. 

Loss  of  Affidavit. — The  existence  and 
loss  of  the  affidavit  may  be  proved  by 
the  testimony  of  the  clerk  of  the  court. 
Taylor  v.  Bank  of  Illinois,  7  T.  B. 
Mon.    (Ky.)    576. 

Or  by  the  clerk's  official  entry  of  the 
allowance  of  the  commission.  Foster 
V.  Montgomery,  6  Humph.    (Tenn.)   231. 

Information  and  Belief. — Affidavits 
upon  information  and  belief  should 
state  the  sources  of  information  and 
the  grounds  of  belief.  Jiminez  v. 
Ward,  21  App.  Div.  387,  47  N.  Y. 
Supp.    557. 

Waiver  by  Stipulation. — A  stipula- 
tion that  the  deposition  may  be  taken 
before  a  person  named  therein,  waives 
the  necessity  of  an  affidavit  as  pro- 
vided for  by  the  statute.  Consolidated 
Lumb.  Co.  r.  Fidelity  &  Dep.  Co.,  161 
Cal.    397,    119    Pac.    506. 

4.  Colo. — Mackey  v.  Briggs,  16 
Colo.  143,  26  Pac.  131.  N.  Y.— People 
v.  Hadden,  3  Denio  220.  Tenn. 
Hoover  v.   Eawlings,   1    Sneed   287. 

In  Missouri,  no  affidavit  or  written 
application  "is  necessary,  the  sole  pre- 
requisite being  "that  defendant  de- 
sires one  and  asks  for  it."  Ex  -parte 
Welborn,    237    Mo.    297,    141    S.   W.   31. 

Bill  to  perpetuate  testimony  need  not 
be  supported  by  an  affidavit.  Jerome 
v.    Jerome,    5    Conn.    352. 

But  see  Philips  v.  Carew,  1  P.  Wms. 
117,  24  Eng.  Eeprint  318. 

5.  La. — Cucullu  v.  New  Orleans  Ins. 
Co.,  5  La.  453.  N.  Y.— Ordwav  V.  Radi- 
gan,  114  App.  Div.  538,  100  X.  Y. 
Supp.  121,  when  on  information  or  be- 
lief must  allege  the  sources  of  informa- 
tion and  grounds  of  belief.  Eng. — 
Bonham  v.  Leigh,  5  Price  444. 

Compare  McHardy  v.  Hitchcock,  11 
Beav.  93,  50  Eng.  Eeprint  752,  holding 
this  not  to  be  the  general  rule. 

One  of  several  parties.  Tayon  v. 
Hardman,   23   Mo.  539. 

Real  party  in  interest  mav  make. 
Brown  v.  M'Connel,  1  Bibb  (Ky.)  265; 
Curie  V.  Beers,  3  J.  J.  Marsh.  (Ky.) 
170. 

6.  Ala. — Fitzpatrick  v.  Bank  of 
Montgomery,  127  Ala.  589,  29  So.  16; 
McDonald  v.  Jacobs,  77  Ala.  524;  Eeese 
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v.  Beck,  24  Ala.  651;  Young  v.  Mc- 
Lemore,  2  Ala.  295.  Cal. — People  V. 
Lundquist,  84  Cal.  23,  24  Pac.  153. 
N.  Y. — Murray  v.  Kirkpatrick,  1  Cow. 
210;  Fox  v.  Peacock,  97  App.  Div.  500, 
90  N.  Y.  Supp.  137;  Hart  r.  Ogdens- 
burg  &  L.  C.  E.  Co.,  67  Hun  556,  22 
N.  Y.  Supp.  401;  Moriata  v.  Raymond, 
54  Misc.  271,  105  N.  Y.  Supp.  973; 
Tirpak  v.  Hoe,  53  Misc.  529,  103  N. 
Y.  Supp.  789.  Eng. — Laragoity  v.  At- 
torney-General, 2  Price   172. 

See  also  N.  Y. — Both  v.  Mautner, 
115  App.  Div.  143,  100  N.  Y.  Supp. 
707;  Vincent  v.  Kilmer,  107  App.  Div. 
499,  95  N.  Y.  Supp.  343.  R.  I.— Will- 
iams v.  Smith,  29  R.  I.  562,  72  Atl. 
1093.  Eng. — Bonham  v.  Leigh,  5  Price 
444. 

Compare  McHardy  V.  Hitchcock,  11 
Beav.  93,  50  Eng.  Reprint  752,  hold- 
ing that  this  is  not  the  general  rule. 

This  is  especially  true  when  the  party 
is  a  non-resident  or  is  absent  from  the 
county.  Weeks  v.  Weblac,  2  Mart. 
(O.  S.)  (La.)  135;  Eaton  V.  North,  7 
Barb.   (N.  Y.)   631,  3  Code  Rep.  234. 

It  has  been  held  that  the  affidavit 
for  the  examination  of  a  party  should 
be  made  by  the  party  himself.  T.ol- 
lemache  v.   Hobson,   5  Brit.   Col.   216. 

Information  and  Belief. — An  affida- 
vit by  an  agent  or  attorney  may  or- 
dinarily be  made  upon  information  and 
belief.  Fitzpatrick  v.  Bank  of  Mont- 
gomery, 127  Ala.  589,  29  So.  16;  Baker 
v.  Jackson,  10  Ont.  Pr.  624. 

When  the  affidavit  made  by  the  at- 
torney is  wholly  upon  information  and 
belief  and  the  material  part  of  it  is 
based  upon  statements  made  by  the 
party  to  the  attorney,  and  no  excuse 
whatever  is  made  why  the  party  does 
not  himself  make  the  affidavit  of  the 
facts  upon  which  the  right  to  issue 
the  commission  depends,  and  of  which 
the  law  supposes  he  has  knowledge,  an 
order  granted  thereon  will  be  revised. 
Clark  v.  Sullivan,  55  Hun  604,  8  N. 
Y.    Supp.    565. 

Reason  Why  Affidavit  Made  by  At- 
torney.— When  the  moving  affidavit  is 
made  by  the  attorney,  it  must  state 
the  reason  why  the  affidavit  is  not 
made  by  the  party.  Downing  v.  Mc- 
Killop,    117    N.    Y.    Supp.    961;    Fox    v. 
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may  sometimes  be  made  by  a  third  party,  as  for  instance,  the  proposed 
witness.7 

3.  Requisites.  —  The  affidavit  should  show  the  cause  in  which  it 
is  made.8  It  must  state  the  grounds  which  make  it  necessary  to  take 
the  deposition.9     In  some  states  it  is  also  necessary  that  the  affidavit 


Peacock,  97  App.  Div.  500,  90  N.  Y. 
Supp.  137;  Tirpak  v.  Hoe,  53  Misc. 
529,   103  N.  Y.  Supp.  798. 

Considering  Affidavits  of  Attorney 
and  Party  Together. — Where  a  party  to 
the  action  in  his  affidavit  states  that 
the  facts  alleged  are  on  his  information 
and  belief  without  setting  forth  the 
sources  of  his  information  and  grounds 
of  his  belief  and  affidavit  of  his  attor- 
ney, though  positive  in  terms  as  to  the 
same  facts,  is  insufficient  when  it  fails 
to  appear  how  he  is  in  a  better  posi- 
tion to  have  greater  knowledge  than 
the  party.  Ordway  v.  Eadigan,  114 
App.  Div.  538,  100  N.  Y.  Supp.   121. 

Examination  of  Witness  De  Bene 
Esse. — Ln  the  absence  of  an  examina- 
tion why  a  witness,  whose  testimony  it 
is  sought  to  take  conditionally,  does 
not  make  the  affidavit,  an  affidavit  by 
the  attorney  is  insufficient.  Vincent 
V.  Kilmer,  107  App.  Div.  4P9,  95  N. 
Y.  Supp.  343;  Matter  of  Bronson,  78 
Hun  351,  29  N.  Y.  Supp.  112;  N.  Y. 
Press  Club  v.  Llovd,  12  Misc.  210,  34 
N.    Y.    Supp.    24. 

7.  La. — Cucullu  v.  New  Orleans  Ins. 
Co.,  5  La.  453.  N.  Y.— Demar  v.  Van 
Zandt,  2  Johns.  Cas.  69.  Eng.— M 'Har- 
dy v.  Hitchcook,  11  Beav.  93,  50  Eng. 
Eeprint    752. 

Contra,  Bonham  v.  Leigh,  5  Price  444. 

Affidavit  may  be  made  by  the  wit- 
ness who  is  to  be  examined.  Vincent 
v.  Kilmer,  107  App.  Div.  499,  95  N. 
Y.  Supp.  343;  Matter  of  Bronson,  78 
Hun  351,  29  N.  Y.  Supp.  112;  New 
York  Press  Club  v.  Llovd,  12  Misc. 
210,  34  N.  Y.  Supp.  24.  See  also  Davis 
V.  Wm.  Rosenzweig  Realty  Co.,  53  Misc. 
1,  102  N.  Y.  Supp.  868. 

Affidavit  of  Illness. — It  has  some- 
times been  held  that  the  affidavit  of  ill- 
ness should  be  made  by  a  medical  man. 
Davies  v.  Lowndes,  6  Scott  (Eng.)  738, 
1  Arn.  379,  7  D.  P.  C.  101,  8  L.  J., 
C.  P.  10,  2  Jur.  945. 

Agent  of  Non-Resident  Party. — 
Greater  liberality  may  be  exercised  in 
passing  upon  the  sufficiency  of  an  af- 
fidavit made  by  an  agent  of  a  non- 
resident  defendant  in  an  attachment 
proceeding.  Evans  v.  Gray,  12  Mart. 
O.  S.    (La.)    475. 

IB 


8.  Saunders  v.  Erwin,  2  How. 
(Miss.)    732. 

A  slight  error  in  the  name  of  the 
cause  which  does  not  mislead  the  party 
notified  is  not  fatal.  McDonald  v.  Ja- 
cobs, 77  Ala.  524. 

9.  U.  S.— Sutton  v.  Mandeville,  1 
Craneh  C.  C.  115,  23  Fed.  Cas.  No. 
13,650.  Ala. — Brown  v.  Turner,  15 
Ala.  S32;  Worsham  v.  Goar,  4  Port. 
441.  Cal.— Penal  Code,  §1337.  Nev. 
Rev.  Laws  (1912)  §7369.  N.  J. 
Hendricks  v.  Craig,  5  N.  J.  L. 
567.  N.  Y.  — Parmelee  v.  Thomp- 
son, 7  Hill  77;  Sullivan  v.  H.  F.  Tain- 
tor  Mfg.  Co.,  144  App.  Div.  797,  129. 
X.  Y.  Supp.  598;  Vincent  v.  Kilmer, 
107  App.  Div.  499,  95  N.  Y.  Supp. 
343;  Brown  v.  Russell,  58  App.  Div. 
218,  68  N.  Y.  Supp.  755;  Appollinaris 
Co.  17.  Venable,  57  Hun  587,  10  N.  Y. 
Supp.  469;  Tirpak  v.  Hoe,  53  Misc. 
529,  103  N.  Y.  Supp.  789;  Davis  M. 
Co.  V.  Robinson,  42  Misc.  52.  85  N. 
Y.  Supp.  574;  Downing  v.  McKillop, 
117  N.  Y.  Supp.  961;  Pergoli  v.  Ly- 
man, 92  N.  Y.  Supp.  788;  Woodward  v. 
Skinner,   92   N.   Y.   Supp.   259. 

See  also  U.  S.— U.  S.  Eq.  Rule  47 
(1912).  N.  Y.— Perston  v.  Hencken,  9 
Abb.  N.  C.  68;  Olcott  v.  Evans,  51 
Hun  640,  4  N.  Y.  Supp.  703.  Pa.— Com. 
r.  Miller,  5  Pa.  Dist.  186,  16  Pa.  Co. 
Ct.  656,  13  Lane.  L.  Rev.  135. 

Jurisdictional  Facts. — In  Michigan, 
"in  a  proceeding  to  take  testimony 
under  section  10,136  (C.  L.,  1897), 
no  affidavit  of  the  facts  essential  to 
give  jurisdiction  is  required.  It  is  suf- 
ficient if  they  are  set  out  in  the  no- 
tice." Wanner  v.  Wayne  Cir.  Judge, 
169  Mich.  231,  134  N*.  W.  993.  See 
also  Colton  v.  Rupert,  60  Mich.  31S, 
27  N.  W.  520;  Patterson  v.  Wabash  R. 
Co.,  54  Mich.  91,  19   N.   W.  761. 

Under  a  statute  providing  that  the 
deposition  of  a  witness  may  be  taken 
in  a  criminal  case  in  behalf  of  the 
people  when  it  appears  from  the  oath 
of  the  witness  or  some  other  person 
that  he  is  unable  to  give  sureties  for 
his  appearance  at  the  trial,  a  deposi- 
tion was  rejected  because  it  did  not 
show  that  such  oath  was  made.  People 
V.  Mitchell,  64  Cal.  85,  27  Pac.  81 
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should  name  the  witnesses.10    It  must  allege  that  the  evidence  which  it 


The  affidavit  need  not  show  that  sum- 
mons has  been  served,  since  that  fact 
will  appear  of  record.  Lambert  v.  Mc- 
Farland,  7  Nev.  159. 

But  it  has  been  held  that  the  affi- 
davit must  show  either  that  issue  has 
been  joined  or  the  reasons  for  apply- 
ing for  the  commission  before  issue 
joined.  Hackley  v.  Patrick,  2  Johns. 
(N.  Y.)  478;  Allen  v.  JHendree,  6  Cow. 
(N.  Y.)   400. 

Non-residence  of  Witness. — An  affi- 
davit that  a  witness  is  a  non-resident 
does  not  show  that  he  is  not  within 
the  state.  Brown  v.  Bussell,  58  App. 
Div.  218,   68  N.  Y.  Supp.   755. 

See  also  Sullivan  v.  H.  F.  Taintor 
Mfg.  Co.,  144  App.  Div.  797,  129  N. 
Y.  Supp.  598;  Fox  v.  Peacock,  97 
App.  Div.  500,  90  N.  Y.  Supp.  137; 
Matter    of    Adams,    31    App.    Div.    298, 

52  N.   Y.   Supp.   617. 

No  notice  of  the  taking  of  an  affi- 
davit of  non-resiSence  need  be  given. 
Den  v.  Wood,  10  N.  J.  L.   62. 

Witness  About  To  Leave  State. — An 
affidavit  stating  that  the  witness  ex- 
pects to  leave  the  state  on  the  day  after 
that  named  for  the  taking  of  his  depo- 
sition is  not  objectionable  as  suppress- 
ing the  truth  where  the  witness  does 
not  reside  in  the  state,  but  has  prom- 
ised to  come  into  it  on  that  day  for 
the  purpose  of  having  his  deposition 
taken.     Higginson  v.  Second  Nat.  Bank, 

53  Hun  129,  6  N.  Y.  Supp.  172. 
Grounds  of  Belief. — It  has  been  held 

that  the  affidavit  should  show  the 
grounds  for  the  affiant's  belief  that  the 
witness  is  the  only  person  having  a 
knowledge     of     the     facts.      Bowe     v. 

,  13  Ves.  261,  33  Eng.  Beprint  292; 

Jameson  v.  Jones,  3  Ch.  Cham.  (Ont.) 
98. 

An  affidavit  by  a  solicitor  as  to  his 
belief  in  the  materiality  of  the  evi- 
dence was  held  sufficient,  though  it 
did  not  state  the  grounds  of  such  be- 
lief. Bobinson  v.  Somes,  1  Y.  &  J. 
(Eng.)    578. 

_  An  affidavit  on  information  and  be- 
lief that  the  witness  was  about  to  leave 
the  state,  based  on  statements  made 
by  the  witness  and  an  investigation 
by  the  affiant,  was  held  sufficient.  Burr 
v.  Sears,  18  Abb.  N.  C.  (N.  Y.)  447. 
See  Olcott  V.  Evans,  51  Hun  640,  4  N. 
Y.  Supp.  703;  Moriarta  v.  Baymond,  54 
Misc.  271,  105  N.  Y.  Supp.  973. 
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No  Grounds  Required. — Where  no 
special  grounds  for  the  taking  of  a 
deposition  are  required  the  affidavit 
need  not  disclose  any  such  ground. 
Jackson  v.  Perkins,  2  Wend.  (N.  Y.) 
308. 

Affidavit  After  Publication. — The  af- 
fidavit on  an  application  to  take  evi- 
dence newly  discovered  after  publi- 
cation in  chancery,  must  allege  that 
neither  the  party  nor  his  solicitor  has 
read  any  of  the  'depositions  already 
taken  or  abstracts  thereof.  Carlisle  v. 
Bust,  1  Del.  Ch.  72. 

Aiding  Affidavit  by  Reference  to 
Deposition. — It  has  been  held  that  the 
want  of  an  affidavit  of  the  non-resi- 
dence of  a  witness  is  cured  where  it 
appears  from  the  deposition  itself  that 
the  witness  was  a  non-resident  at  the 
time.  Hoopee  v.  Devaughn,  43  W.  Va. 
447,  27  S.  E.  251;  Abbott  V.  L'Hom- 
medieu,   10  W.  Va.   677. 

The  failure  of  the  affidavit  to  state 
that  the  witness  is  about  to  lea-ve  the 
state  is  not  cured  by  the  testimony  of 
the  witness  to  that  effect  in  his  depo- 
sition. Henderson  v.  Fullerton,  54  How. 
Pr.    (N.   Y.)    422. 

10.  Ala. — Lesne  v.  Pomphrey,  4  Ala. 
77.  Cal.— Penal  Code,  §1337.  La.— Evans 
V.  Gray,  12  Mart.  (O.  S.)  475.  Nev. 
Bevised  Laws  (1912)  §7369.  N. 
Y.  —  Harden  v.  Hoops,  137  App. 
Div.  299,  121  N.  Y.  Supp.  10S6; 
Dambmann  v.  Metropolitan  B.  Co.,  110 
App.  Div.  165,  97  N.  Y.  591;  Benwick 
v.  Benwick,  10  Paige  420  (also  resi- 
dence); Hemenway  v.  Knudson,  73 
Hun  227,  25  N.  Y.  Supp.  1018;  Tir- 
pak  v.  Hoe,  53  Misc.  529,  103  N.  Y. 
Supp.  798.  Pa. — Hodell  Furniture  Co. 
v.  Leonard,  17  Pa.  Co.  Ct.  513. 

Defendant  required  to  name  his  wit- 
nesses. Legget  v.  Austin,  1  Clark  (Pa.) 
310,   2  Pa.  L.  J.   247. 

See  also  IX,  B,  3,  infra,  and  VIII, 
D,  3,  infra. 

Where  the  allowance  of  a  commission 
is  discretionary  the  court  may  require 
the  moving  party  to  name  the  wit- 
nesses in  his  affidavit.  Parker  v.  Nix- 
on, 1  Baldw.  291,  18  Fed.  Cas.  No. 
10,744;  M 'Hardy  v.  Hitchcock,  11  Beav. 
93,  50  Eng.  Beprint  752. 

In  New  York,  it  is  necessary  to  name 
the  witness  on  a  commission  upon  in- 
terrogatories, and  not  upon  an  open 
commission.     Deery  v.  Byrne,  120  App= 
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is  proposed  to  secure  by  the  deposition,  is    material    in    the    case.11 
Under  the  chancery  practice,12  and  the  prevailing  practice  in  some 


Div.  6,  104  N.  Y.  Supp.  886;  Cullinan 
v.  Dwight,  51  Misc.  221,  100  N.  Y. 
Supp.   896. 

English  Practice. — Under  the  English 
statute  it  has  been  held  that  the  affi- 
davit should  name  the  proposed  wit- 
nesses as  an  evidence  of  the  good  faith 
of  the  application,  and  to  enable  the 
adverse  party  to  prepare  cross-inter- 
rogatories. Gunter  v.  M'Tear,  1  M. 
&.  W.  201,  1  Gale  440,  4  D.  P.  C. 
722,  1  Tyr.  &  G.  24,  55  L.  J.  Ex.  115. 
But  see  Cow  v.  Kinnersley,  6  Man.  & 
G..  981,  7  Scott  (N.  E.)  892,  1  D.  & 
L.  906,  13  L.  J.,  C.  P.  114,  8  Jur.  364 
(where  an  exception  was  made  because 
the  moving  partv  was  an  executor) ; 
M 'Hardy  v.  Hitchcock,  11  Beav.  93, 
50  Eng.  Reprint  752  (holding  that  this 
is  not  the  general  rule),  Dimond  v. 
Vallance,  7.  D.  P.  C.  (Eng.)  590,  2 
W.  W.  &  H.  67,  3  Jur.  385  (where 
six  witnesses  were  named,  but  the 
court  said  that  this  "is  admitted  not 
to  be  merely  a  speculative  applica- 
tion," and,  hence,  gave  permission  to 
examine  any  other  witnesses  who  can 
depose  to  the  facts  of ,  the  case  be- 
sides those  named) ;  Jackson  v.  Strong, 
13  Price  309  (in  which  case  it  ap- 
peared that  the  entire  transaction  tooic 
place  abroad).  To  same  effect  Car- 
bonell  v.  Bessell,  5  Sim.  636,  58  Eng. 
Reprint  478;  Rougemont  v.  Roval  Ex- 
change Ins.  Co.,  7  Ves.  304,  32  Eng. 
Reprint    124. 

An  order  may  be  granted  for  the 
examination  of  witnesses  named,  "and 
others."  Beresford  v.  Easthope,  8  D. 
P.  C.  (Eng.)  294,  4  Jur.  104;  Nadin 
v.  Bassett,  53  L.  J.,  Ch.  (Eng.)  253, 
L.  R.  25  Ch.  D.  21,  49  L.  T.  454,  32 
W.   R.   70. 

Unknown  Witness. — An  affidavit 
stating  that  the  affiant  expected  to 
prove  a  certain  material  fact  by  clerks 
in  the  employ  of  the  other  party,  whose 
names  were  unknown  to  him,  was  held 
sufficient.  Murray  v.  Winter,  2  Mart. 
O.   S.    (La.)    100. 

It  is  not*  sufficient  to  state  that  it  is 
believed  that  material  evidence  may  be 
obtained  at  the  place  to  which  it  is 
proposed  to  direct  the  commission,  but 
it  should  state  that  there  are  material 
witnesses  to  be  examined  at  that  place. 
Franklin  v.  United  Ins.  Co.,  2  Johns. 
Cas.    (N.  Y.)    68. 


Mistake  in  Name. — The  deposition 
of  "Catherine  Swab"  was  admitted  in 
evidence  though  she  was  named  in  the 
affidavit  as  "C.  Swabine."  Beale  V. 
Brandt,   7  La.  583. 

Omission  of  Christian  name  of  the 
witness  is  not  fatal  where  such  omis- 
sion is  not  misleading.  Parsons  V. 
Boyd,   20   Ala.   112. 

11.  Cal.— Penal  Code,  §1337.  La. 
Wertheimer  v.  Favolora,  116  La.  490, 
40  So.  848.  Nev—  Rev.  Laws  (1912) 
§7369.  N.  Y.  —  Renwick  v.  Ren- 
wick,  10  Paige  420;  Parmelee  v. 
Thompson,  7  Hill  77;  Clark  V. 
Sullivan,  55  Hun  604,  8  N.  Y.  Supp. 
565;  Moriarta  v.  Raymond,  54  Misc. 
271,  105  N.  Y.  Supp.  973;  Jacobs  V. 
Mexican  Sugar  Ref.  Co.,  45  Misc.  56, 
90  N.  Y.  Supp.  824;  In  re  Gains,  15 
Misc.  75,  25  Civ.  Proc.  243,  36  N.  Y. 
Supp.  1113.  Irish.— Donovan  V.  Thomp- 
son, 1  Hogan  150. 

It  seems  that  the  word  "important" 
may  be  substituted  for  the  word  "ma- 
terial" in  the  affidavit.  Birmingham 
Union  R.  Co.  V.  Alexander,  93  Ala.  133, 
9    So.    525. 

12.  Carbonell  V.  Bessell,  5  Sim.  636, 
58  Eng.  Reprint  478  (sufficient  if  it 
appears  from  the  papers  that  the  testi- 
mony is  material);  M 'Hardy  v.  Hitch- 
cock, 11  Beav.  93,  50  Eng.  Reprint 
752;  Mendizabal  v.  Machado,  2  Russ. 
540,  4  L.  J.  (O.  S.)  142,  38 
Eng.  Reprint  438;  Bowden  V.  Hodge, 
2  Swanst.  258,  36  Eng.  Reprint  614; 
Oldham  v.  Charleton,  4  Bro.  C.  C.  88, 
29  Eng.  Reprint  792;  Norton  v.  Mel- 
bourne, 3  Bing.  N.  C.  67,  3  Scott  398, 
2  Hodges  114,  5  D.  P.  C.  181,  5  L. 
J.,  C.  P.  (Eng.)  343.  But  see  Langen 
v.  Tate,  53  L.  J.,  Ch.  361,  L.  R.  24 
Ch.  D.  522,  49  L.  T.  758,  32  W.  R. 
189,  wherein  it  was  held  that  the  ma- 
teriality of  evidence  desired  must  ap- 
pear   from    the    affidavit. 

Where  great  delay  may  be  caused  by 
the  execution  of  a  commission,  the  mov- 
ing party  should  be  required  to  state 
the  facts  he  expects  to  prove  thereun- 
der. Moody  v.  Steele,  2  Anstr.  (Eng.) 
386. 

English  Practice. — Where  the  appli- 
cation for  a  commission  abroad  is  re- 
sisted, the  English  law  courts  may  re- 
quire, in  their  discretion,  the  applicant 
to  show  the  facts  sought  to  be  proved 
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states,13  a  general  allegation  of  materiality  is  sufficient,  without  stating 
the  facts  expected  to  be  proved,  in  the  absence  of  laches  or  any  show- 
ing of  bad  faith.  In  some  jurisdictions,  where  the  allowance  of  a 
commission  is  a  matter  of  discretion,  the  affidavit  must  state  the  facts 
to  be  proved,  that  the  court  may  determine  whether  they  are  material, 
or  to  permit  the  other  party  to  admit  them.14     It  must  also  be  made 


under  the  commission.  Barry  v.  Bar- 
clay, 15  C.  B.  N.  S.  849,  109  E.  C. 
L.  849;  Lane  V.  Bagshaw,  16  C.  B. 
576,  81  E.  C.  L.  575;  Healy  v.  Young, 
2   C.   B.   702,   52  E.   C.  L.   701. 

13.  Potts  v.  Coleman,  86  Ala.  94, 
5  So.   780. 

Allegation  of  Materiality. — It  has 
been  held  sufficient  to  allege  materiality 
in  the  words  of  the  statute.  Potts  v. 
Coleman,   86  Ala.   94,   5   So.   780. 

It  has  been  held  to  be  sufficient  that 
counsel  has  said  that  on  investigation 
the  testimony  is  material  in  his  judg- 
ment. Estate  of  Voorhis,  5  Civ.  Proc. 
(X.   Y.)    444. 

The  affidavit  that  the  affiant  be- 
lieves the  witness  would  be  material, 
upon  the  advice  of  counsel,  is  prima 
facie  sufficient,  although  the  absent  wit- 
ness is  a  co-defendant.  Shufelt  v. 
Power,  10  How.  Pr.   (N.  Y.)   286. 

The  affidavit  should  state  that  the 
applicant  has  fully  and  fairly  stated 
his  cause  to  counsel  and  disclosed  to 
him  what  he  expects  to  prove  by  the 
witness.  Seymour  v.  Strong,  19  Wend. 
(N.  Y.)  98;  Lansing  v.  Mickles,  1 
How.  Pr.    (N.  Y.)    248. 

Good  Faith. — The  affidavit  that  the 
party  has  a  defense  on  the  merits  as 
he  is  advised  by  counsel,  is  only  nec- 
essary where  a  stay  of  proceedings  un- 
til the  return  of  the  commission  is 
sought.  Warner  v.  Harvey,  9  Wend. 
(N.  Y.)  444;  Brisban  v.  Hoyt,  1 
Wend.  (N.  Y.)  27;  Baddeley  v.  Gil- 
more,  1  M.  &  W.  (Eng.)  55,  1  Gale 
410,  1  Tyr.  &  G.  369,  5  L.  J.,  Ex. 
115;  Woodhead  v.  Boyd,  6  Price  (Eng.) 
101. 

When  the  affidavit  of  materiality  is 
by  the  attorney,  he  need  not  add  that 
he  is  so  advised  by  counsel.  Beall  v. 
Ley,  7  Wend.   (N.  Y.)   513. 

Where  the  affidavit  states  that  the 
witness  is  material,  as  affiant  is  in- 
formed by  counsel,  it  need  not  state 
that  the  applicant  cannot  safely  pro- 
ceed to  trial  without  his  testimony. 
Brackett  v.  Dudley,  1  Cow.  (N.  Y\) 
209. 
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The  affidavit  need  not  allege  in  ex- 
press words  that  the  moving  party  in- 
tends to  use  the  deposition  on  the  trial, 
where  such  intention  is  a  fair  infer- 
ence from  the  facts  stated.  St.  Clair 
Paper  Mfg.  Co.  V.  Brown,  16  App.  Div. 
317,   44   N.   Y.   Supp.   625. 

A  commission  will  not  be  allowed 
upon  the  common  affidavit  of  mate- 
riality where  there  are  counter  affi- 
davits, but  the  moving  party  must  set 
out  the  facts  to  be  proved  by  the  wit- 
ness. Kogers  v.  Eogers,  7  Wend.  (N. 
Y.)    514. 

14.  Fla  —  Hodge  v.  State,  29  Fla. 
500,  10  So.  556.  Idaho.— State  v.  Wet- 
ter, 11  Idaho  433,  83  Pac.  341.  La. 
Fleekner  v.  Grieve,  6  Mart.  (O.  S.) 
504;  Mann  v.  Hunt,  1  Mart.  (O.  S.) 
22.  Mich.— Thayer  r.  Swift,  1  Walk. 
Ch.  .384.  N.  Y—  Vandervoort  v.  Colum- 
bia Ins.  Co.,  3  Johns.  Cas.  137;  Byrne 
V.  Mulligan,  9  Jones  &  S.  515;  Moriata 
■v.  Raymond,  54  Misc.  271,  105  N.  Y. 
Supp.  973;  People  v.  Goodman,  43  Misc. 
508,  89  N.  Y.  Supp.  522;  Burnett  V. 
Mitchell,  26  Misc.  547,  57  N.  Y.  Supp. 
474;  Burnell  r.  Coles,  23  Misc.  615, 
52  N.  Y.  Supp.  200;  In  re  Attorney 
General,  21  Misc.  101,  47  N.  Y.  Supp. 
20.  Pa. — Hodell  Furniture  Co.  v.  Leon- 
ard, 17  Pa.  Co.  Ct.  513.  Can.— Queen 
v.  Verral,  17  Ont.  P.  R.  61,  affirming 
16  Ont.  P.  R.  444;  Ferguson  v.  Willi- 
can,  11  Ont.  L.  R.  35. 

See  also  TJ.  S. — United  States  V.-A 
Parrott,  1  McAll.  447,  27  Fed.  Cas. 
No.  15,999.  Cal. — People  r.  Lundquist, 
84  Cal.  23,  24  Pac.  153.  Hawaii.— Col- 
lector  of  Customs  v.  Circuit  Judge,  12 
Hawaii  99.  N.  Y. — Cullinan  v.  Dwight, 
51  Misc.  221,  100  N.  Y.  Supp.  896. 
But  see  Eaton  v.  North,  7  Barb.  (N. 
Y.)  631,  holding  that  when  no  laches  is 
imputable  to  the  moving  party,  nor 
suspicion  cast  over  the  application,  the 
affidavit  need  not  state  what  facts  he 
expects  to  prove  by  the  witnesses. 
Cadmus  v.  Oakley,  2  Dem.  (N.  Y.)  298, 
in  which  an  application  under  §SS7  is 
distinguished  from  one  made  under 
§872,  Code  Civil  Proc. 
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to  appear  that  the  application  is  made  in  good  faith,15  and  not  to 
"fish"  for  possible  evidence.16 

4.     Notice  of  Application.  —  a.     Necessity.  —  There  are  precedents 
in  chancery  for  the  allowance  ex  parte  of  orders  and  commissions 


To  same  effect,  see  Estate  of  Voor- 
his,    5    Civ.    Proc.    (X.    Y.)    444. 

The  commission  will  not  be  allowed 
where  the  affidavit  sets  out  only  facts 
that  are  not  material  under  the  issues 
formed.  Fleekner  v.  Grieve,  6  Mart. 
0.   S.    (La.)    504. 

An  affidavit  by  an  attorney  for  the 
plaintiff  that  all  persons  familiar  with 
the  facts  of  the  case  are  residents  of 
another  state,  except  one  of  the  de- 
fendants, and  that  the  affidavit  is  based 
upon  information  obtained  from  inter- 
views and  correspondence  between  va- 
rious persons  named  who  are  living  in 
such  other  state,  is  sufficient.  Laid- 
law  v.  Stimson,  67  App.  Div.  545,  74 
N.  Y.   Supp.   684. 

The  necessary  facts  need  not  all  ap- 
pear in  the  affidavit  of  the  moving  par- 
ty where  sufficient  additional  facts  are 
set  out  in  other  affidavits  filed  in  the 
case.  Burnell  v.  Coles,  26  Misc.  810, 
56  N.  Y.  Supp.  888. 

Accompanying  Interrogatories. — It 
seems  to  be  sufficient  that  the  affidavit 
is  accompanied  with  the  proposed  in- 
terrogatories. Stierle  v.  Kaiser,  45  La. 
Ann.  580,  12  So.   839. 

Collateral  Facts. — Where  a  commis- 
sion to  take  the  testimony  of  the  ad- 
verse party  is  sought  it  is  not  neces- 
sary to  show  that  he  will  state  facts 
directly  favorable  to  the  moving  party, 
but  it  is  sufficient  that  he  will  prob- 
ably testify  to  facts  from  which  con- 
clusions favorable  to  the  moving  party 
mav  be  drawn.  Hart  v.  Ogdensburg  & 
L.  C.  E,  Co.,  67  Hun  556,  22  N.  Y.  Supp. 
401. 

Expert  Testimony.  —  On  an  appli- 
cation for  a  commission  to  take  the 
depositions  of  expert  witnesses  on  a 
hypothetical  case  it  was  held  that  the 
affidavit  must  show  that  the  moving 
party  will  probably  prove  the  facts 
on  which  the  hypothetical  case  was 
based.  'Hodge  v.  State,  29  Fla.  500,  10 
So.  556. 

An  affidavit  by  the  moving  party 
as  to  what  he  expected  to  prove  by 
a  witness  that  did  not  allege  any  con- 
versation had  with  the  witness  or 
other  facts  tending  to  show  that  the 
witness  would  so  testify,  was  held  in- 
sufficient.    Johnson  v.  New  Home  Sew- 


ing  Mach.    Co.,    62    App.    Div.    157,    70 
X.    Y.    Supp.    875. 

When  under  the  statute  in  the  ab- 
sence of  bad  faith  the  party  is  en- 
titled to  take  a  deposition  as  matter 
of  right,  the  facts  to  be  proved  by 
the  witness  need  not  be  stated  in  the 
affidavit.  Oakes  v.  Eiter,  118  App. 
Div.  772,  103  X.  Y.  Supp.  849. 

15.  Cheever  v.  Saratoga  County 
Bank,  47  How.  Pr.  (N.  Y.)  376;  Paton 
v.  Westervelt,  5  How.  Pr.  (N.  Y.) 
399;  Sogers  v.  Rogers,  7  Wend.  (N. 
Y.)  514;'  Eathbun  v.  Ingersoll,  2  Jones 
&  S.  (X.  Y.)  211;  Steinback  v.  Deipen- 
brock,  1  App.  Div.  417,  37  X.  Y.  Supp. 
279;  McVitey  v.  Stanton,  20  Civ.  Proc. 
409,  13  N.  Y.  Supp.  914;  Morse  V. 
Grimke,  18  Civ.  Proc.  37,  8  X".  Y. 
Supp.  1;  Ferguson  V.  Millican,  11  Ont. 
L.   R.    35. 

See  also  I?i  re  Spinks,  63  App.  Div. 
235.   71   N.   Y.   Supp.   398. 

Where  the  only  purpose  of  the  ex- 
amination of  the  defendant  was  to  dis- 
cover whether  or  not  plaintiff  had  a 
cause  of  action  against  other  parties, 
the  order  was  refused.  Zeigler  17.  Lamb, 
5  App.  Div.  47,  40  N.  Y.  Supp.   65. 

Where  it  appears  from  the  affidavit 
that  the  moving  party  was  unable  to 
locate  the  witness  until  the  very  day 
the  application  for  the  commission  was 
made  and  a  bond  was  given  to  secure 
any  judgment  that  might  be  recov- 
ered, the  court  cannot  say  that  the  ap- 
plication was  not  made  in  good  faith 
and  solelv  for  delay.  Brundage  V. 
Marshall,  "134  N.  Y.  Supp.   592. 

16.  U.  S. — Turner  v.  Shackman,  27 
Fed.  183.  Mo.— State  v.  Broaddus,  149 
S.  W.  473.  N.  Y. — Cheever  v.  Saratoga 
County  Bank,  47  How.  Pr.  376;  Paton 
v.  Westervelt,  5  How.  Pr.  399;  Frank- 
lin v.  United  States  Ins.  Co.,  2  Johns. 
Cas.  285;  Einstein  v.  General  Elec.  Co., 
9  App.  Div.  570,  41  X.  Y.  Supp.  808; 
Lewisohn  v.  Muller,  6  App.  Div.  459, 
39  N.  Y.  Supp.  570;  Burnell  r.  Coles, 
23  Misc.  615,  52  N.  Y.  Supp.  200.  Ore. 
In  re  Carter,  3  Ore.  293. 

But  see  Tullis  v.  Stafford,  134  Tnd. 
258,  33  N.  E.  1023;  Wehrs  v.  State, 
132  Ind.  157,  31  N.  E.  779;  Leary  v. 
Eice,  15  App.  Div.  397,  44  X.  Y.  Supp. 
82. 
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to  examine  de  bene  esse  witnesses  who  are  about  to  depart  immediately 
from  the  jurisdiction,17  or  who  are  above  seventy  years  of  age,18  or 
who  are  in  danger  of  immediate  death.19  But  notice  of  the  applica- 
tion has  always  been  required  where  the  examination  is  asked  upon 
the  ground  that  the  witness  is  the  only  witness  to  some  material  fact,20 
and  has  generally  been  required  where  the  examination  is  asked  upon 
the  ground  of  illness.21 

The  general  practice  requires  notice  of  a  motion,  petition,  rule  or 
other  application  to  take  depositions,  especially  where  it  is  not  grant- 
able  of  course,22  or  a  requirement  that  there  must  be  a  waiver  of  such 


17.  Rockwell  V.  Folsom,  4  Johns.  Ch. 
(N.  Y.)  165;  M'Intosh  v.  Great  W.  R. 
Co.,  1  Hare  328,  11  L.  J.  Ch.  283, 
6  Jur.  454,  66  Eng.  Reprint  1059; 
M'Kenna  v.  Everitt,  2  Beav.  188,  9 
L.  J.  Ch.  98,  3  Jur.  1166,  48  Eng. 
Reprint   1152. 

Contra,  Holmes  v.  Canadian  P.  R. 
Co.,  5  Manitoba  346;  Early  v.  Mc- 
Gill,   1   Ch.   Cham.    (Ont.)    257. 

18.  Subject,  however,  to  being  va- 
cated.    Rowe  V.  ,   13   Ves.   261,   33 

Eng.  Reprint  292;  Bellamy  V.  Jones, 
8  Ves.  31,  32  Eng.  Reprint  261;  Scott 
V.  Scott,   9  Ir.   Eq.   261. 

Contra,  M'Intosh  v.  Great  W.  R.  Co., 
1  Hare  328,  11  L.  J.,  Ch.  283,  6  Jur. 
454,  66  Eng.  Reprint  1059;  M'Kenna 
v.  Everitt,  2  Beav.  188,  9  L.  J.,  Ch. 
98,  3  Jur.  1166,  48  Eng.  Reprint  1152. 

19.  Oliver  v.  Dickey,  2  Ch.  Cham. 
(Ont.)  87;  Orippen  v.  Ogilvy,  2  Ch. 
Cham.  (Ont.)  304;  Baker  v.  Jackson, 
10  Ont.  P.  R.  624. 

20.  Hope  V.  Hope,  3  Beav.  317,  49 
Eng.  Reprint  125,  10  L.  J.,  Ch.  70, 
4  Jur.  1124. 

21.  Thomas  v.  Von  Stutterheim,  5 
W.  R.  (Eng.)  6;  Bellamy  v.  Jones, 
8  Ves.  31,  32  Eng.  Reprint  261;  An- 
derson v.  Anderson,  1  Ch.  Cham.  (Ont.) 
291. 

22.  U.  S. — United  States  v.  Par- 
rott,  1  McAll.  447,  27  Fed.  Cas.  No. 
15,999.  Cal.— Hobbs  v.  Duff,  43  Cal. 
485.  Colo.— Gibbs  v.  Gibbs,  6  Colo. 
App.  368,  40  Pac.  781.  Conn. — In  re 
Payne,  2  Root  156.  Ga. — Wright  v. 
Sparks,  127  Ga.  365,  56  S.  E.  442. 
111. — Corgan  v.  Anderson,  30  111.  95.  la. 
Cook  v.  Gilchrist,  82  Iowa  277,  48  1ST. 
W.  84.  Md.— Billingslea  v.  Smith,  77 
Md.  504,  26  Atl.  1077.  Miss.— Saun- 
ders v.  Erwin,  2  How.  732.  N.  J.— 
Hendricks  v.  Craig,  5  N.  J.  L.  567. 
N.  Y. — Watson  v.  Delafield,  2  Caines 
260;  In  re  Tweedie  T.  Co.,  105  App. 
Div.  426,  94  N.  Y.  Supp.  167;  Pergoli  v. 
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Lyman,  92  N.  Y.  Supp.  788.  S.  C. 
Gooday  v.  Corlies,  1  Strobh.  L.  199. 
Tenn. — Hoover  v.  Rawlings,  1  Sneed 
287.  Tex.— El  Paso,  etc.  R.  Co.  v. 
Vizard,  39  Tex.  Civ.  App.  534,  88  S. 
W.  457.  Va. — Blincoe  V.  Berkeley,  1 
Call.   405. 

See  also  Tinning  v.  Mumm,  145  Iowa 
263,   125   N.   W.   203. 

And  see  State  ex  rel.  Kehoe  v.  Mc- 
Rae,    49    Fla.    289,    38    So.    605. 

Where  the  statute  prescribes  the 
method  of  giving  notice  a  court  has 
no  general  power  to  provide  another 
method.  India  Mut.  Ins.  Co.  v.  Bigler, 
132    Mass.    171. 

Computing  Time. — In  computing  the 
length  of  notice  it  is  customary  to  ex- 
clude the  first  day  and  include  the  last 
day.  Bonney  V.  Cocke,  61  Iowa  303, 
16  N.  W.  139;  Eaton  v.  Peck,  26  Mich. 
57;    Arnold  v.   Nye,   23   Mich.   286. 

Notice  Not  Filed. — Where  the  notice 
and  interrogatories  have  been  duly 
served  the  commission  may  issue  on 
the  day  named  in  the  notice,  although 
it  is  not  then  on  file  in  the  clerk's  of- 
fice. Bonney  v.  Cocke,  61  Iowa  303, 
16  N.  W.  139. 

By  Copy  of  Order. — It  is  sufficient  to 
serve  a  copy  of  an  order  to  show  cause 
why  the  commission  should  not  be 
granted.  Dambmann  v.  White,  48  Cal. 
439. 

By  Copy  of  Interrogatories. — Or  to 
serve  a  copy  of  the  interrogatories. 
Randel  v.  Chesapeake  &  Del.  Canal  Co., 
1  Har.  (Del.)  233.  See  also  Copeland 
v.    Mears,   2   Smed.    &   M.    (Miss.)    519. 

Certified  Copy  of  Notice. — The  Texas 
statute  requires  that  the  notice  of  in- 
tention to  apply  for  a  commission  must 
be  filed  with  the  clerk  of  the  district 
court  in  which  the  case  is  pending 
and  that  a  copy  be  served  by  the  sher- 
iff on  the  adverse  party.  It  is  not 
necessary  that  such  copy  notice  be  a 
certified    copy.      El    Paso,    etc.  .Co.    v. 
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notice.23       But     in     some     jurisdictions     notice     is     not     required.24 

b.  Contents.  —  In  some  states  the  notice  must  name  the  witnesses 
to  be  examined.25  Some  jurisdictions  require  that  the  commissioner 
be  named  therein,  but  this  need  not  be  done  when  the  moving  party 
does  not  have  the  right  of  appointment.26 

c.  Service.  —  In  some  jurisdictions  the  notice  must  be  served  on 
the  party,27  in  others  it  may  be  served  on  his  solicitor  or  attorney.28 


Vizard,  39  Tex.  Civ.  App.  534,  88  S. 
W.   457. 

New  York  Justice  Practice. — Under 
the  New  York  code  a  justice  may  grant 
a  commission  to  take  a  deposition  at 
the  time  of  the  joinder  of  issue  with- 
out notice,  but  if  the  allowance  is  not 
made  at  that  time  there  must  be  no- 
tice of  the  application.  Murphy  v. 
Sullivan,  10  N.  Y.  Ann.  Cas.  303,  77 
N.   Y.   Supp.   950. 

23.  Wright  v.  Sparks,  127  Ga.  365, 
56  S.   E.  442. 

24.  Glenn  V.  Hunt,  120  Mo.  330,  25 
S.  W.  181  (when  it  is  desirable  to  take 
depositions  of  witnesses  residing  out 
of  the  state) ;  Putnam  v.  McLeod,  23 
E.  I.  373,  50  Atl.  646. 

25.  Notice  of  the  suing  out  of  a 
commission  to  take  the  depositions  "of 
such  person  or  persons  as  were  acting 
tellers  or  cashiers  of  the  Marine  Bank 
of  Chicago"  on  a  certain  day,  was 
held  not  to  identify  the  witnesses  with 
sufficient  certainty.  Pilmer  v.  Branch 
of   State   Bank,   16   Iowa   321. 

26.  Cole  v.  Choteau,  18  111.  439.  But 
see  State  ex  rel.  Kehoe  v.  McEae,  49 
Fla.  389,  38  So.  605,  where  the  appli- 
cant named  a  proposed  commissioner. 

Where  a  rule  provided  that  the  op- 
posite party  should  be  furnished  with 
the  names  of  the  commissioners  before 
the  issuance  of  the  commission,  and 
commissioners  were  so  named  to  take 
depositions  in  a  distant  state,  it  was 
held  that  the  spirit  of  the  rule  required 
the  notice  to  state  the  residence  of  the 
commissioners.  Patterson  v.  Greenland, 
37   Pa.    510. 

A  notice  designating  the  commis- 
sioner as  " Buckley,  Esq.,  Justice 

of  the  Peace  of  Freeport,  111."  was 
held  sufficiently  definite  in  the  absence 
of  proof  that  there  was  some  other  per- 
son of  the  same  name  and  title  in  that 
place.     Kellum  v.  Smith,  39  Pa.  241. 

Time  and  Place  of  Taking  Deposi- 
tion.— The  notice  of  the  suing  out  of 
the    commission    need    not    specify    the 


time    and    place    of    the    taking    of   the 
depositions.     Glenn  v.  Brush,  3  Colo.  26. 

27.  Colclough  r.  Ingram,  3  Hill  L. 
(S.  C.)  10;  Parker  v.  Meader,  32  Vt. 
300.  And  see  Carpenter  v.  Gibson,  82 
Yt.   336,   73   Atl.   1030. 

Service  of  notice  of  the  rule  on  the 
wife  of  the  adverse  party  was  held  not 
good.  Bauman  v.  Zinn,  3  Yeates  (Pa.) 
157. 

And  so  of  service  upon  the  special 
bail  of  defendant.  Weaver  v.  Coch- 
ran, 3  Yeates  (Pa.)  168. 

It  was  held  that  the  failure  of  an 
attorney  to  dissent  when  the  notice 
was  served  upon  him  was  not  a  waiver 
of  the  requirement  that  it  should  be 
served  upon  the  party.  Cunningham 
V.   Jordan,    1   Pa.   442. 

28.  Potts  v.  Skinner,  1  Cranch  C. 
C.  57,  19  Fed.  Cas.  No.  11,348;  Irving 
r.  Sutton,  1  Cranch  C.  C.  575,  13  Fed. 
Cas.  No.  7,078. 

It  was  held  proper  to  serve  the  no- 
tice upon  the  attorney  where  the  party 
resided,  out  of  the  state,  though  the 
usual  practice  was  to  serve  it  upon  the 
party.  Colclough  v.  Ingram,  3  Hill 
L.   (S.   C.)    10. 

Service  of  notice  by  leaving  a  copy 
at  the  attorney's  office  after  the  manner 
of  serving  process,  was  held  insufficient. 
Gooday  v.  Corlies,  1  Strobh.  L.  (S. 
C.)     199. 

Proof  of  service  may  be  by  parol 
(Hobbs  v.  Duff,  43  Cal.  485;  Dixon  v. 
Steele,  5  Hayw.  (Tenn.)  28),  or  by  the 
return  of  an  officer  (La  Grande  Nat. 
Bank  v.  Blum,  27  Ore.  215,  41  Pac. 
659). 

The  court  has  allowed  the  original 
notice  to  be  taken  from  the  files  and 
sent  with  the  commission  to  another 
state  to  prove  the  service  thereof. 
Whitenack  v.  Voorhis,  17  N.  J.  L. 
24. 

Disqualification  To  Serve. — Under  a 
statute  which  disqualifies  a  party  to 
the  action  to  serve  the  notice  it  can 
not  be  served  by  a  deputy  sheriff  in  an 
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D.  Order  of  Allowance.  —  1.  Necessity.  —  There  mnst  be  an 
order  allowing  a  commission  or  examination  whenever  such  allowance 
is  a  matter  of  discretion.29  But  where  a  commission  is  issued  as  a 
matter  of  right  the  usual  practice  does  not  require  an  order  of  court 
allowing  a  commission  or  the  taking  of  depositions.30 


action  against  the  sheriff.  Goliobitsch 
v.  Rainbow,  84  Iowa  567,  51  N.  W.  48. 

29.  People  v.  Hadden,  3  Denio  (N. 
Y.)  220;  Hebron  v.  Work,  101  App. 
Div.  463,  92  N.  Y.  Supp.  149;  Mason 
&  Hamlin  Organ  Co.  v.  Pugsley,  19 
Hun  (N.  Y.)  282;  Dickenson  V.  Davis, 
2  Leigh  (Va.)  401;  Unis  v.  Charlton, 
12  Gratt.  (Va.)  484. 

There  must  be  an  order  allowing  a 
commission  in  a  United  States  court. 
Eandall  v.  Venable,  17  Fed.  162. 

Where  it  was  the  practice  to  issue 
the  order  as  a  matter  of  course,  sub- 
ject to  all  proper  objection  when  the 
depositions  were  brought  in,  and  there 
was  notice  of  the  taking  of  the  depo- 
sitions, the  failure  to  obtain  the  order 
was  held  to  be  a  mere  irregularity. 
Tolson    v.    Tolson,    4    Md.    Ch.    119. 

Shortening  Notice. — Where  it  is  nec- 
essary to  take  depositions  on  shorter 
notice  than  that  prescribed  by  the 
standing  rules  of  court  a  special  order 
for  the  commission  must  be  obtained. 
Armstrong's  Estate,  6  Watts  (Pa.)  236. 

Failure  To  Sign  Order. — Where  by 
oversight  the  original  order  was  not 
signed,  but  the  deposition  was  taken 
under  a  certified  copy  signed  by  the 
judge,  the  defect  was  cured.  Cum- 
mins v.  Wire,  6  N.  J.  Eq.  73. 

The  signature  of  the  judge  to  the 
commission  is  a  sufficient  order  for 
its  issuance.  Bradford  v.  Cooper,  1 
La.  Ann.   325. 

Order  Presumed. — Where  a  commis- 
sion has  been  issued  in  regular  form  ft 
will  be  presumed  that  there  was  an  or- 
der allowing  it.  Plummer  v.  Eoads,  4 
Iowa  587;  Dawson  V.  Tibbs,  4  Yeates 
(Pa.)  349.  But  see  Whitney  v.  Wyn- 
coop,  4  Abb.  Pr.   (N.  Y.)   370. 

Contra. — McCandlass  v.  Polk,  10 
Humph.    (Tenn.)    617. 

Waiver  of  Order. — Where  parties 
join  in  a  commission  and  file  inter- 
rogatories and  cross-interrogatories,  it 
amounts  to  an  agreement. to  waive  an 
order.  Dawson  v.  Tibbs,  4  Yeates  (Pa.) 
349. 

The  right  of  the  parties  to  waive  the 
order  of  court  has  been  doubted.  Crone 
V.   Angell,    14   Mich.    340. 
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But  see  Colvin  v.  Warford,  18  Md. 
273;  Kipp  v.  Hanna,  2  Bland  (Md.) 
26,  and  notes  under  VIII,  D,  3,  infra. 
See  also  XX,  A,  infra. 

Depositions  taken  under  a  commission 
issued  by  consent  of  the  parties  can 
only  be  used  against  those  parties  giv- 
ing  consent.  Kipp  v.  Hanna,  2  Bland 
(Md.)   26. 

Under  the  practice  in  some  states 
the  order  of  the  court  must  be  en- 
tered on  a  stipulation  to  take  deposi- 
tions. Mason  &  Hamlin  Organ  Co.  V. 
Pugsley,   19   Hun    (N.   Y.)    282. 

30.  Del. — Hays  v.  Johnson,  3  Houst. 
219.  111.— Doyle  v.  Wiley,  15  111.  576. 
Ind.— Tullis  v.  Stafford,  134  Ind.  258, 
33  N.  E.  1023.  la. — Tinning  v.  Mumm, 
146  Iowa  263,  125  N.  W.  203.  Ky. 
Hume  V.  Scott,  3  A.  K.  Marsh.  260. 
La. — Cannon  v.  White,  16  La.  Ann. 
So;  Hall  v.  Acklen,  9  La.  Ann.  219. 
Mass. — Jones  v.  Spring,  7  Mass. 
251.  Mo.— Glenn  v.  Hunt,  120  Mo.  330, 
25  S.  W.  181.  N.  Y.— Clark  v. 
Bundx,  6  Paige  432.  Ohio.— Choteau 
v.  Thompson,  3  Ohio  St.  424,  in  chan- 
cery practice.  Pa. — Armstrong's  Es- 
tate, 6  Watts  236. 

No  order  of  court  is  required  to 
take  depositions  de  bene  esse  during 
vacation  under  section  863  of  the  U. 
S.  Bevised  Statutes.  Gass  v.  Stinson, 
2   Sumn.    605,   10   Fed.   Cas.    No.    5,261. 

Order  on  Short  Notice. — In  Pennsyl- 
vania, when  depositions  are  taken  on 
the  prescribed  notice  to  the  adverse 
party,  no  order  is  necessary,  it  being 
required  only  when  there  is  reason  to 
take  depositions  on  short  notice. 
Travis  v.  Brown,  43  Pa.  9,  82  Am. 
Dec.  540;  Armstrong's  Estate,  6  Watts 
(Pa.)    236. 

In  Support  of  Motion  for  New  Trial. 
Depositions  as  to  newly  discovered  evi- 
dence in  support  of  a  motion  for  a 
new  trial  may  be  taken  as  of  course 
without  entering  a  rule  therefor. 
Llewellyn  V.  Levy,  33  W.  N.  C.  (Pa.) 
310. 

Retaking  Deposition. — When  a  depo- 
sition of  a  witness  has  been  taken  by 
a  party  and  is  retaken  by  the  same 
party    without    an    order    of    the    court 
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2.  Who  May  Grant.  —  The  order  must  be  allowed  by  a  judge  of  the 
court  in  which  the  action  or  proceeding  is  pending,  unless  there  is 
some  express  statutory  provision  to  the  contrary.31 

Under  some  statutes  the  allowance  must  be  in  open  court,"2  while 
under  others  it  may  be  at  chambers.33 

3.  Form  and  Contents.  —  a.  General  Requisites.  —  The  order 
should  be  entitled  in  the  proper  court  and  cause.34  Under  some  stat- 
utes it  must  name  the  witnesses  to  be  examined  ;3G  but  not,  it  seems, 
in  some  jurisdictions  where  there  is  no  such  statutory  requirement.36 

An  order  to  examine  a  witness  de  bene  esse  upon  some  special 
ground  should  name  the  witness.37 

In  some  jurisdictions  the  order  names  the  commissioner  or  officer 


allowing  it  to  be  done,  its  admission  or 
rejection  is  discretionary  with  the 
judge.  McDonald  v.  Jacobs,  77  Ala. 
524. 

In  Tennessee,  whether  the  issuance 
be  by  the  court  or  the  clerk,  an  entry 
of  an  order  is  necessary.  McCandlass 
V.    Polk,    10    Humph.    (Tenn.)    617. 

But  see  Berry  v.  Wallin  1  Overt. 
(Tenn.)  107,  that  in  equity  commis- 
sions may  issue  without  special  appli- 
cation to  the  court,  until  the  cause  is 
set    for    hearing. 

31.  Erwin  v.  Voorhees,  26  Barb.  (N. 
Y.)  127;  Rathbun  v.  Ingersoll,  2  Jones 
&  S.  (N.  Y.)  211;  Anonymous,  1  N. 
Y.  Code  123.  See  also  Bank  of  Silver 
Creek  v.  Browning,  16  Abb.  Pr.  (N. 
Y.    272. 

Where  a  parish  judge  may  grant  an 
order  for  a  commission  in  the  absence 
of  the  district  judge,  the  absence  of 
the  district  judge  may  be  shown  by 
affidavit.  Cain  v.  Loeb,  26  La.  Ann. 
616. 

Referee. — A  referee  has  no  power  to 
issue  a  commission  to  examine  witness- 
es. Rathbun  v.  Ingersoll,  2  Jones  &  S. 
(N.    Y.)    211. 

32.  Peters  v.  Prevost,  1  Paine  64, 
19  Fed.  Cas.  No.  11,032;  Hendricks  v. 
Craig,   5   N.  J.   L.   567. 

33.  Clark  v.  Bundx,  6  Paige  (N.  Y.) 
432;  Bank  of  Silver  Creek  v.  Brown- 
ing, 16  Abb.  Pr.  (N.  Y.)  272;  Whit- 
ney v.  Wyncoop,  4  Abb.  Pr.  (N.  Y.) 
370. 

34.  Entitling  Order. — Entitling  the 
order  A.,  et  al.  v.  B.,  et  ah,  without 
giving  the  names  of  all  the  parties, 
is  sufficient.  Lincoln  v.  Wright,  4 
Beav.  166,  49  Eng.  Reprint  302,  10 
L.  J.,   Ch.   331. 

Where  the  order  named  one  of  the 
parties  as  "Geo.  M.,"  instead  of  "John 


M.,"  it  was  held  not  to  be  fatally  de- 
fective where  entered  on  record  in  the 
proper  action.  Monteeth  v.  Caldwell, 
7    Humph.    (Tenn.),    13. 

It  was  held  in  a  criminal  proceed- 
ing that  the  order  must  contain  the 
names  of  the  parties  to  the  action,  oth- 
erwise than  in  the  title.  People  v. 
Chrystal,   8   Barb.    (N.   Y.)    545. 

An  order  entitled  in  six  actions  and 
directing  the  examination  of  a  witness 
simultaneously  in  all  six  suits  is  im- 
proper, as  there  should  be  six  separate 
orders.  August  v.  Fourth  Nat.  Bank, 
56  Hun  642,  9  N.  Y.  Supp.   270. 

35.  An  order  to  take  the  testimony 
of  certain  witnesses  named  "and  such 
other  witnesses  as  the  defendants  may 
submit  the  names  and  addresses  of  to 
plaintiff"  was  held  invalid  under  a 
statute  providing  for  the  examination 
of  only  those  witnesses  whose  testi- 
mony was  shown  to  be  material.  Ord- 
way  v.  Radigan,  114  App.  Div.  538, 
100  N.  Y.  Supp.  121;  Wallace  v.  Blake, 
24  Jones  &  S.  519,  16  Civ.  Proc.  384, 
4   N.  Y.   Supp.  438. 

The  order  for  an  open  commission  to 
a  distant  state  should  limit  the  ex- 
amination to  persons  residing  in  that 
state  and  should  describe  the  persons 
to  be  examined.  But  it  is  sufficient 
to  describe  them  as  the  officers  of  a 
certain  corporation.  Darling  v.  Klock, 
74  Hun  248,  26  N.  Y.  Supp.  445. 

The  court  may,  in  its  discretion, 
grant  an  open  commission,  although  the 
witnesses  are  not  named.  Burnell  v. 
Coles,  26  Misc.  810,  56  N.  Y.  Supp. 
888. 

36.  See  authorities  under  VIII,  C, 
supra,  and  also  IX,  B,  3,  infra. 

37.  Warner  v.  Mosses,  50  L.  J.,  Ch. 
(Eng.)  28,  L.  R.  16  Ch.  D.  100,  2D 
W.  R.   201. 
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who  is  to  take  the  deposition,38  while  in  others  he  is  selected  afterward 
by  a  party  or  parties.3f  In  the  event  of  the  parties  being  unable  to 
agree,  the  court  may  name  a  competent  and  proper  person  to  act.40 

Generally  the  order  should  specify  the  notice  to  be  given  of  the 
taking  of  the  depositions  ;41  but  the  failure  to  insert  such  a  direction  in 
the  order  is  not  fatal  to  the  depositions  when  reasonable  notice  of 
their  taking  is  given.42 

An  order  to  take  depositions  out  of  the  jurisdiction  should  state 
where  they  are  to  be  taken.43 

b.  Stay  of  Proceedings.  —  The  order  usually  stays  proceedings 
until  the  return  of  the  deposition  ;44  but  when  there  has  been  delay 
in  the  proceedings  which  is  not  satisfactorily  accounted  for,  the  order 
may  be  allowed  without  a  stay.45 


38.  Alcorn  v.  Brandeman,  158  Cal 
410,  111  Pac.  104;  Alcorn  v.  How- 
ard, 158  Cal.  411,  111  Pac.  104;  Al- 
corn v.  Gieseke,  158  Cal.  396,  111  Pac. 
98;  Spurr  v.  Empire  State  Surety  Co., 
117  App.  Div.  816,  102  N.  Y.  Supp. 
1065;  Wallace  v.  Blake,  24  Jones  & 
S.  519,  16  Civ.  Proc.  384,  4  N.  Y.  Supp. 
438. 

3*.  Keller  v.  Nutz,  5  Sen*.  &  R. 
(Pa.)  246;  Nichol  v.  Alison,  11  Q.  B. 
1006,  63  E.  C.  L.  1006,  17  L.  Jv  Q. 
B.    355,   12   Jur.   598. 

40.  Alcorn  v.  Brandeman,  158  Cal. 
410,  111  Pac.  104;  Alcorn  V.  How- 
ard, 158  Cal.  411,  111  Pac.  104;  Al- 
corn v.  Gieseke,  158  Cal.  396,  111  Pac. 
98  (in  such  case  the  person  appointed 
is  not  limited  to  those  specified  in  the 
statute,  and  the  court  may  appoint  any 
person  whom  he  might  deem  capable 
and  competent  to  act). 

41.  Ellis  v.  Jaszynsky,  5  Cal.  444; 
Jackson  v.  Perkins,  2  Wend.  (N.  Y.) 
308;  Osborne  v.  Barber,  105  App.  Div. 
236,   93   N.   Y.   Supp.   S33. 

An  order  which  directs  service  there- 
oi  forthwith,  and  an  examination  of 
the  witness  at  1  :00  p.  m.,  that  day, 
sufficiently  specifies  the  length  of  no- 
tice to  be  given.  People  v.  Chrystal. 
8   Barb.    (N.   Y.)    545. 

42.  Ala. — Parker  v.  Haggerty,  1 
Ala.  632;  Brahan  r.  Debrell,  1  Stew.  14. 
Cal.— Ellis  ?;.  Jaszynsky,  5  Cal.  444.  N. 
C— Cherry  n  Slade,  9  N.  C.  400.  Pa. 
Cunningham  v.  Irwin,  7  Serg.  &  R. 
247,  10  Am.  Dec.  458;  McConnell  V. 
McCoy,  7  Serg.  &  R.  223. 

In  New  York,  the  statute  prescribes 
the  notice  that  is  to  be  given,  but 
permits  a  shorter  time  under  special 
circumstances,    and    requires    that    fact 
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to  be  recited  in  the  order,  and  an  or- 
der which  directs  the  giving  of  short 
notice,  and  fails  to  state  the  reasons 
therefor  will  be  vacated.  Osborne  v. 
Barber,  105  App.  Div.  236,  93  N.  Y. 
Supp.   833. 

43.  Greville  v.  Stulz,  11  Q.  B.  997, 
63  E.  C.  L.  995,  17  L.  J.,  Q.  B.  14, 
12   Jur.   49. 

But  an  order  to  take  depositions  in 
Newfoundland  at  a  place  to  be  fixed 
by  the  commissioners  was  held  suffi- 
ciently specific.  Simms  v.  Henderson, 
11  Q.  B.  1015,  63  E.  C.  L.  1013,  17 
L.  J.,  Q.  B.  209,  12  Jur.  773. 

"Where  the  practice  permitted  the 
taking  of  a  deposition  before  a  single 
justice  only  wher  it  was  taken  out  of 
the  state,  the  order  to  take  testimony 
before  a  single  justice  should  show 
that  it  was  to  be  taken  out  of  the 
state.  Gill  v.  Atwood,  2  Bibb  (Kv.) 
400. 

A  rule  or  order  to  take  depositions 
<c before  any  judge  or  justice  on  ten 
days'  notice"  was  construed  to  author- 
ize the  taking  of  such  testimony  with- 
in the  county,  only.  Reese  v.  War- 
ren,  1   Browne    (Pa.)    255. 

44.  Den  v.  Wood,  10  N.  J.  L.  62; 
Jackson  v.  Woodworth,  18  Johns.  (N. 
Y.)  135;  Brain  v.  Rodelicks,  1  Caines 
(N.    Y.)    73. 

45.  N.  Y.— Starbuek  v.  Hall,  1  How. 
Pr.  58;  McViekar  v.  Woolcot,  3  Caines 
321;  Kirby  v.  Watkies,  1  Caines  503; 
Rathbun  v.  Ingersoll.  2  Jones  &  S. 
211.  N.  C— Duncan  v.  Hill,  19  N.  C. 
291.  Eng\— Butler  v.  Fox,  9  C.  B.  199, 
67  E.  C.  L.  200;  Brydges  v.  Fisher,  4 
Man.  &  Scott  458,  30  E.  C.  L.  353. 

See  also  Franklin  v.  United  States 
Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  285. 
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c.  Imposing  Terms.  —  When  the  allowance  of  the  order  is  discre- 
tionary, the  court  may  impose  any  terms  it  deems  reasonable.46 

IX.  THE  COMMISSION.  —  A.  Necessity  For.  — 1.  In  Chan- 
eery.  —  Under  the  English  chancery  practice  commissions  issued  to 
examine  witnesses  who  were  not  produced  before  an  examiner,  and 
who  resided  more  than  twenty  miles  from  the  place  of  trial,  whether 
within  or  without  the  jurisdiction. 

2.  In  the  Federal  Courts.  —  Depositions  must  be  taken  under  a 
commission  issued  under  its  rules  when  they  are  to  be  used  in  the 
United  States  Supreme  Court.47  And  the  taking  of  depositions  by 
commission  is  the  only  method  for  obtaining  the  testimony  of  a  wit- 
ness in  a  foreign  country  for  use  in  the  federal  courts.48 

Prior  to  the  Act  of  Congress  of  March  9,  1892,  it  was  held  that 
depositions  not  taken  de  bene  esse  under  section  863  of  the  United 
States  Revised  Statutes  must  be  taken  under  dedimus  protestatem.*9 


46.  Ring  v.  Mott,  2  Sandf.  (N.  T.) 
683.  See  also:  N.  J.— Baelde  v.  San 
Domingo  Imprvt.  Co.,  83  Atl.  485.  N. 
Y. — Deery  v.  Byrne,  120  App.  Div.  6, 
104  N.  Y.  Supp.  836;  In  re  SentelPs 
Estate,  53  Misc.  165,  104  N.  Y.  Supp. 
477.  R.  I. — Kelton  v.  Montaut,  2  E. 
I.   151. 

The  court  refused  to  stay  the  is- 
suance of  a  commission  until  the  at- 
torney for  the  moving  party  should  file 
his  warrant  of  attorney.  Boutlier  v. 
Johnson,   2   Browne    (Pa.)    17. 

Costs. — The  moving  party  may  be 
required  to  pay,  or  give  security  for, 
the  costs  of  the  commission.  Pomeroy 
V.  Lownsbury,  1  How.  Pr.  (N.  Y.)  30; 
Hames  v.  Judd,  16  Daly  126,  9  N.  Y. 
Supp.  504;  Coleman  v.  Bank  of  Mon- 
treal, 16  Ont.  P.  R.  159.  Terms  im- 
posed may  be  included  in  the  taxed 
costs  of  the  prevailing  party  if  so  or- 
dered. Baelde  v.  San  Domingo  Imprvt. 
Co.  (N.  J.),  83  Atl.  485;  Hite  v.  Dell, 
78  N.  J.  L.  239,  73  Atl.   72. 

Oral  Examination. — Or  to  consent  to 
the  oral  cross-examination  of  the  wit- 
nesses. Clayton  v.  Yarrington  16  Abb. 
Pr.  (N.  Y.)   273n. 

"Where  the  proposed  witness  was  in 
jail^  under  an  order  of  arrest  in  a  suit 
against  him  by  the  applicant  for  a  com- 
mission, the  latter  was  required  to  stip- 
ulate that  the  deposition  should  be 
suppressed  if  he  should  permit  the  wit- 
ness to  leave  the  jurisdiction  and  so 
deprive  the  other  party  of  the  right  to 
cross-examine  him  in  open  court.  Au- 
gust v.  Fourth  Nat.  Bank,  56  Hun  642, 
9   N.  Y.   Supp.   270. 

Where  on  application  by  a  plaintiff, 


resident  in  England,  for  a  commission 
to  take  testimony  in  England,  the  de- 
fendant made  affidavit  that  plaintiff 
had  omitted  his  own  name  in  order  to 
embarrass  the  defendant  in  obtaining 
certain  information  in  the  plaintiff's 
possession,  the  order  was  modified  by 
requiring  the  insertion  of  the  plaintiff's 
name  therein,  unless  he  should  stip- 
ulate to  be  present  at  the  trial  for 
examination.  Merino  V.  Munoz,  63 
App.  Div.  613,  71  N.  Y.  Supp.  321. 

Safe  Conduct. — Where  the  applicant 
was  a  consul  general  of  a  foreign  coun- 
try to  whieh  the  proposed  commission 
was  to  issue,  and  it  appeared  that  the 
government  of  that  country  refused  to 
allow  the  other  party  to  enter  its 
territory  and  that  the  commission  was 
not  likely  to  be  properly  executed  in 
his  absence,  the  court  ordered  that  the 
commission  should  issue  only  on  con- 
dition that  such  party  be  furnished 
with  safe-conduct  to  enter  the  country 
and  be  present  at  the  execution  of  the 
commission  and  to  return.  Hollander 
v.  Baiz,  40  Fed.   659. 

47.  The  Samuel,  3  "Wheat.  (U.  S.) 
77,  4  L.  ed.  338;  The  London  Packet, 
2  Wheat.  (U.  S.)  371,  4  L.  ed.  264; 
The  Argo,  2  Wheat.  (U.  S.)  287,  4  L. 
-ed.  241;  Hawthorne  v.  United  States, 
7  Cranch   (U.  S.)    107,  3  L.  ed.  284. 

48.  Stein  v.  Bowman,  13  Pet.  (U. 
S.)  209,  10  L.  ed.  129. 

Depositions  de  bene  esse  cannot  be 
taken  in  a  foreign  country  under  sec- 
tion 863  of  the  United  States  Revised 
Statutes.  The  Alexandra,  104  Fed.  904. 

49.  Randall  v.  Venable,  17  Fed.  162. 
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Since  that  act  they  may  be  taken  also  "in  the  mode  prescribed  by 
the  laws  of  the  state  in  which  the  courts  are  held."50 

Depositions  are  taken  de  bene  esse  under  section  863  upon  notice 
without  order  or  commission.51 

3.  In  the  State  Courts.  —  Under  the  practice  in  some  states,  when 
a  deposition  is  taken  without  the  jurisdiction,52  it  must  be  by  com- 


50.  International  T.  C.  Co.  v.  Car- 
ter, 112  Fed.  396;  Flower  v.  MacGin- 
niss,  112  Fed.  377,  50  C.  C.  A.  291; 
Smith  v.  Northern  Pacific  E.  Co.,  110 
Fed.  341,  §863,  U.  S.  Comp.  Statutes, 
27  Stat,  at  L.  7.  And  see  Post  v. 
Schooner   Lady   Jane,    1    Hawaii    286. 

"When  the  judiciary  act  (Act  Sept. 
24,  1789,  c.  20,  §30,  1  Stat.  88)  was 
passed  in  1789,  and  when  amended  in 
1872  (Act  May  9,  1872,  c.  146,  17 
Stat.  89),  out  of  which  section  866 
emerges,  it  is  clear  that  the  'common 
usage'  was  to  take  depositions  upon 
written  interrogatories;  but  in  1S92 
Congress  passed  an  act  (Act  March  9, 
1S92,  c.  14,  27  Stat.  7  [U.  S.  Comp.  St. 
1901,  p.  664])  providing  for  an  ad- 
ditional mode  of  taking  depositions, 
authorizing  them  to  be  taken  'in  the 
mode  prescribed  by  the  laws  of  the 
state  in  which  the  courts  are  held.' 
The  state  of  Connecticut  permits  its 
courts  to  take  depositions  of  non- 
residents, and  expressly  provides  for 
the  oral  examination,  direct  and  cross, 
of  the  witnesses.  The  power  of  this 
court  to  make  the  order  asked  for  is, 
therefore,  positive  and  clear.  U.  S.  v. 
Fifty  Boxes,  etc.  (D.  C.)  92  Fed.  607." 
Compania  Azucarera  Co.  v.  Ingraham, 
Maxwell    &    Beals.    180   Fed.    516. 

51.  Pettibone  v.  Derringer,  4  Wash. 
C.  C.  215,  19  Fed.  Cas.  No.  11,043. 

52.  U.  S— Evans  V.  Hettick,  3  Wash. 
C.  C.  408,  S  Fed.  Cas.  No.  4,562  (but 
an  objection  to  the  taking  comes  too 
late  after  the  reading  of  the  deposi- 
tion); Bleecker  v.  Bond,  3  Wash.  C.  C. 
529,  3  Fed.  Cas.  No.  1,534.  Ala,— Hug- 
gins  v.  Carter,  7  Ala.  630.  Cal— Al- 
corn V.  Brandemann,  158  Cal.  410,  111 
Pae.  104;  Alcorn  v.  Gieseke,  158  Cal. 
396,  111  Pac.  98;  Alcorn  v.  Howard, 
158  Cal.  411,  111  Pac.  104.  Colo. 
Maekey  v.  Briggs,  16  Colo.  143,  26  Pac. 
131.  G-a. — Merchants'  Bank  r.  Van- 
diver,  108  Ga.  768,  33  S.  E.  430.  Ind. 
Baber  v.  Rickart,  52  Ind.  594;  Madison. 
I.  &  P.  E.  Co.  v.  Whitesel,  11  Ind.  55; 
Boggs  v.  Slate,  8  Ind.  463.  la.— Ander- 
son v.  Easton.  16  Iowa  56.     Ky. — Gilly 
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&  Pryor  t\  Singleton,  3  Litt.  249.  Mass. 
Moore  v.  Stoddard,  92  N.  E.  502.  Miss. 
Eagan  v.  Cargill,  24  Miss.  540.  Tex. 
Western  Union  Tel.  Co.  v.  Haman,  2 
Tex.  Civ.  App.  100,  20  S.  W.  1133.  Va. 
Unis  r.  Charlton,  12  Gratt.  484.  W.  Va. 
Abbott  V.  L'Hommedieu,  10  W.  Ya. 
677.  See  also  McClure  v.  McClintock 
(Ky.),    150    S.    W.    332. 

But  see  as  to  practice  in  chancery 
in  Mississippi,  Eagan  v.  Cargill,  24 
Miss.  540;  Gordon  v.  Watkins,  Smed. 
&  M.  Ch.  37. 

Depositions  outside  of  county  are  so 
taken  when  action  in  county  court. 
Maekey  v.  Briggs,  16  Colo.  143,  26  Pac. 
134. 

In  Iowa,  whenever  a  witness  resides 
within  the  state,  but  in  a  different 
county  from  the  place  of  trial,  his 
deposition  may  be  taken  either  upon 
notice  or  written  interrogatories  (Fa- 
bian v.  Davis,  5  Iowa  456).  But  if 
the  deposition  is  taken  out  of  the  state 
it  must  be  on  commission  (Anderson 
v.  Easton,  16  Iowa  56). 

Construction  of  Statutes. — The  stat- 
utes relative  to  the  issuance  of  a  com- 
mission to  take  depositions  abroad,  be- 
ing an  innovation  on  the  common  law, 
must  be  strictly  complied  with.  Jack- 
son v.  Hobby,  20  Johns.  (N.  Y.)  357; 
Craemer  v.  Jackson,  4  Abb.  Pr.  (N.  Y.) 
413;  Dwinelle  V.  Howland,  1  Abb.  Pr. 
(N.  Y.)    87. 

Deposition  Before  Consul. — It  has 
been  held  that  where  a  deposition  is 
to  be  taken  before  a  United  States 
consul  a  commission  is  unnecessary,  as 
it  might  be  taken  under  a  dedimus 
potestatem.  Semmens  v.  Walters,  55 
Wis.  675,  13  N.  W.  889.  And  see  Her- 
man v.  Herman,  4  Wash.  C.  C.  555, 
12  Fed.  Cas.  No.  6,407. 

Authentication  of  Commission. — An 
instrument  purporting  to  be  a  commis- 
sion to  take  testimony  is  not  entitled 
to  recognition  unless  certified  in  ac- 
cordance with  the  act  of  congress.  New 
York  Press  Co.  v.  Salter,  129  La.  51, 
55  So.  706. 
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mission.  In  other  states,  by  statute  or  settled  practice,  depositions, 
especially  of  witnesses  within  the  state,  are  taken  on  notice  without  a 
commission.53 

4.  Waiver  by  Agreement  of  Parties.  —  The  parties  may  take  depo- 
sitions by  agreement  without  an  order  or  commission.54 

B.  Form  and  Contents.  —  1.  Name  of  Court  and  Cause.  —  The 
commission  should  be  entitled  in  the  proper  court  and  cause.55  But 
errors  in  the  name  of  the  court  or  in  the  title  of  the  cause,  winch 
have  not  misled  the  adverse  party,  are  not  fatal  to  the  validity  of 
the  commission.50 


53.  la. — Anderson  V.  Easton,  16 
Iowa  56;  Fabian  v.  Davis,  5  Iowa  456. 
Ky. — Johnson  v.  Fowler,  4  Bibb  521; 
Hume  v.  Scott,  3  A.  K.  Marsh.  260. 
Miss. — Eagan  v.  Cargill,  24  Miss.  540; 
Gordon  V.  Watkins,  1  Smed.  &  M.  Ch. 
37.  S.  C.— Petrie  v.  Columbia  &  G.  R. 
Co.,  27  S.  C.  63,  2  S.  E.  837.  Term. 
Dixon  V.  Steele,  5  Hayw.  28;  Dossett 
V.  Miller,  3  Sneed  72;  Hoover  v.  Raw- 
liners,  1  Sneed  287. 

And  see  In  re  Wogan,  103  Mo.  App. 
146,  77  S.  W.  490  (construing  Okla- 
homa statute);  In  re  Lee,  41  Misc. 
642,  85  N.  Y.  Supp.  224  (as  to  prac- 
tice of  taking  depositions  on  notice 
where  the  action  is  pending  in  another 
state). 

So  in  criminal  cases  in  some  jurisdic- 
tions. Tullis  v.  Stafford,  134  Ind.  258, 
33  X.  E.  1023. 

54.  Cal. — People  f.  Grundell,  75  Cal. 
301,  17  Pac.  214,  Ga.—  Shorter  v. 
Marshall,  49  Ga.  31.  111-.— Robinson  v. 
Savage,  124  111.  266,  15  X.  E.  850.  Md. 
Chambers  v.  Chalmers,  4  Gill  &  J.  420, 
23  Am.  Dec.  572.  Mich. — Crone  v.  An- 
gell,  14  Mich.  340;  Knight  v.  Emmons, 
4  Mich.  554.  Mo. — Seymour  v.  Farrell, 
51  Mo.  95;  De  Lisle  v.  McGillivarv,  24 
Mo.  App.  680.  N.  Y—  Hays  v.  Phelps, 
1  Sandf.  64.  Tex. — Manning  v.  State, 
46    Tex.    Crim.    326,    81    S.    W.    957. 

See  also  Louisville  &  X.  R.  Co.  V. 
Chaffin,  84  Ga.  519,  11  S.  E.  891; 
Burke  V.  Young,  2  Serg.  &  R.  (Pa.) 
383. 

Where  the  parties  mutually  gave  no- 
tice of  the  taking  of  depositions  at  a 
certain  time  and  place,  this  was  held 
to  amount  to  an  agreement  to  take  the 
depositions  without  a  commission.  Palm- 
er v.  Uncas  Min.  Co.,  70  Cal.  614,  11 
Pac.  666;  Connersville  V.  Wadleigh,  7 
Blackf.    (Ind.)    102. 

An  agreement  of  counsel  to  take  dep- 
ositions cures  an  improper  refusal  of 
the    court    to    allow    a     commission     to 


take  them.  Colvin  r.  Worford,  18  Md. 
273. 

55.  Entitling  Commission. — Entitling 
the  commission  "A.  r.  B.  el  al,"  in- 
stead of  naming  all  the  defendants  has 
been  held  sufficient.  St.  Louis,  ?tc.  R. 
Co.  v.  Kennedy  (Tex.  Civ.  App.),  96 
S.  \Y.  653;  Wanzer  v.  Hardy,  4  Wis. 
251. 

Where  the  caption  of  the  commission 
gives  the  title  of  the  court  and  the 
Dames  of  the  parties,  it  is  sufficient 
that  the  body  of  the  commission  refer 
to  the  aoove-mentioned  suit.  Stone  v. 
Stillwell,    23    Ark.    444. 

"The  fact  that  the  commission  was 
net  indorsed  with  the  number  and 
style  of  the  case  and  marked  'issued,' 
followed  by  the  official  signature  of  the 
officer  issuing  the  same,  did  not  con- 
stitute such  defect  as  required  the 
quashing  of  the  deposition."  St.  Louis 
S.  W.  Ry.  Co.  f.  Kennedy  (Tex.  Civ. 
A.pp.),  96   S.  W.  653. 

Upon  Change  of  Venue. — A  dedimus 
potestatem  is  properly  entitled  in  the 
name  of  the  county  from  which  it  is- 
sued, although  before  the  taking  of 
the  deposition,  the  venue  is  changed 
to  another  countv.  Helm  v.  Shackle- 
ford,  5  J.  J.  Marsh.   (Ky.)   390. 

Qui  Tarn  Action. — The  commission 
need  not  show  the  action  is  a  qui  tain 
action.  Cotten  r.  Rutledge,  33  Ala. 
110. 

53.  Miss. — McCraven  's  Heirs  v.  Mc- 
Guire,  23  Miss.  100.  Term. — Dixon  v. 
Steele,  5  Hayw.  28.  Tex. — St.  Louis, 
etc.  R.  Co.  v.  Kennedy  (Tex.-  Civ.  App.), 
96  S.  W.  653;  Cook  r.  Carroll  Land 
&  Cattle  Co.  (Tex.  Civ.  App.),  39  S. 
W.  1006.  Wis.— Horton  v.  Arnold,  18 
Wis.  212. 

See  also  St.  Louis  &  S.  F.  R.  Co.  v. 
French,  56  Kan.  584,  44  Pac.  12.  But 
see  Graham  V.  Stewart,  15  U.  C.  C.  P. 
169. 

Name  of  Court. — Where  the  commis- 
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2.  Naming  Commissioners.  —  a.  Necessity  for  Inserting  Name. 
Under  some  statutes  the  proper  names  of  the  commissioners  must 
be  inserted  in  the  commission  before  it  is  issued.57  But  a  commission 
so  directed  need  not  designate  the  official  character  of  the  commis- 
sioner.58 

It  is  sufficient  under  some  statutes  to  direct  the  commission  to  a 
particular  person  by  the  title  cf  the  office  which  he  holds  exclusively.59 
In  some  states  the  commission  may  be  directed  to  any  one  of  a  given 
class  or  classes  of  officers,  or  even  to  ''any  officer  legally  authorized 
to  take  depositions."60    In  some  states  it  may  be  issued  in  blank  and 


sion  appeared  to  have  issued  from  the 
circuit  court,  instead  of  the  county 
court  of  the  same  county  in  which  the 
proceedings  had  been  regularly  had, 
the  depositions  were  received  in  evi- 
dence.    Horton  v.  Arnold,  18  Wis.  212. 

A  commission  issuing  from  the  "Su- 
perior Court"  of  M.  county,  signed  by 
its  clerk  and  sealed  with  its  seal,  was 
not  invalid  because  it  purported  to  is- 
sue from  the  "Supreme  Court"  of  M. 
county,  where  there  was  no  such  court 
as  that  last  named.  Dobson  v.  Finley, 
53   N.   C.   495. 

So  a  commission  issuing  from  the 
"Superior  Court  of  Law,"  signed  by 
its  clerk  and  sealed  with  its  seal,  was 
not  fatally  defective  because  it  pur- 
ported to  issue  from  the  "Superior 
Court  of  Law  and  Equity,"  there  be- 
ing no  court  of  the  latter  name.  Arm- 
strong v.  Dalton,  15  N.  C.  568. 

Names  of  Parties. — A  commission  is 
not  fatally  defective  because  the  plaint- 
iff is  designated  as  suing  individually 
instead  of  as  executor  (Eeese  v.  Beck, 
24  Ala.  651);  or  because  parties  are 
designated  by  a  firm  name  instead  of 
the  names  of  individual  partners 
(Evans  v.  Norris,  1  Ala.  511);  or  be- 
cause the  plaintiff  is  named  Eobert 
G.  H.,  instead  of  Eowland  G.  H.  (Jor- 
dan v.  Hazard,  10   Ala.  221). 

A  deposition  taken  under  a  commis- 
sion naming  the  defendants  as  execu- 
tors of  John  Turner  was  held  inad- 
missible in  an  action  against  them  as 
executors  of  John  Peterson,  unless  the 
person  offering  it  should  show  that 
there  was  no  such  action  pending  as 
that  last  named.  Ellicott  v.  Turner, 
4  Md.  476. 

57.  U.  S.— Eandall  v.  Venable,  17 
Fed.  162;  Walsh  v.  Walsh,  3  Cranch 
C.  C.  651,  29  Fed.  Cas.  No.  17,117.  See 
also  Willings  v.  Consequa,  Pet.  C.  C. 
301,    30   Fed.   Cas.    No.     17,767.      Ala. 
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Campbell  v.  Woodcock,  2  Ala.  41;  Wor- 
sham  f.  Goar,  4  Port.  441.  Ga. — Til- 
linghast,  Stark  &  Co.  v.  Walton,  5  Ga. 
335.  Miss. — Eupert  v.  Grant,  6  Smed. 
&  M.  433.  N.  Y. — Hemenway  V.  Knud- 
son,  75  Hun  227,  25  N.  Y.  Supp.  1018. 

Under  a  statute  providing  that  the 
commission  should  issue  to  "one  or 
more  persons,"  a  commission  directed 
to  A.  B.,  or  a  justice  of  the  peace,  of 
a  certain  county  was  held  to  authorize 
the  taking  of  a  deposition  by  A.  B., 
but  not  by  any  other  person.  Camp- 
bell v.  Woodcock,  2  Ala.  41. 

A  commission  to  Holland  was  re- 
fused until  the  commissioners  should 
be  named,  although  the  parties  con- 
sented to  its  issuance  in  blank.  Vans- 
tophorst  v.  Maryland,  2  Dall.  (U  S.) 
401,  1  L.  ed.  433.  But  see  Hall  v. 
Lay,  2  Ala.  529;  Carlyle  v.  Plumer,  11 
Wis.   96. 

The  insertion  of  the  names  of  two 
additional  commissioners  after  the  is- 
suance of  the  commission  in  blank  ex- 
cept as  to  one  name  was  held  to  ren- 
der it  void.  Hemphill  v.  McBride,  12 
Smed.  &  M.   (Miss.)   620. 

58.  Eidge  v.  Lewis,  1   N.  C.  599. 
Especially    where    the    return    shows 

the  official  character  of  the  commis- 
sioner. Dambmann  v.  White,  48  Cal. 
439. 

59.  Levally  v.  Harmon's  Admr.,  20 
Iowa  533;  Tucker  v.  Utley,  168  Mass. 
415,  47  N.  E.  198. 

But  under  a  statute  providing  that 
"a  commission  may  issue  to  one  or 
more  competent  persons  named  there- 
in," it  was  held  that  a  commission 
should  not  issue  "to  the  officer  exer- 
cising the  function  of  United  States 
consul"  at  a  certain  place.  Hemen- 
way v.  Knudson,  73  Hun  227,  25  N.  Y. 
Supp.    1018. 

60.  Ark. — Nick's  Heirs  v.  Eector,  4 
Ark.     251.       Cal. — Alcorn     v.     Brande- 


DEPOSITIONS 


239 


the  name  of  the  commissioner  be  inserted  therein  before  the  return.01 
A  commission  may  be  directed  in  the  alternative,  as  to  A  or  B,  etc.,62 

or,  it  seems,  to  A,  or  any  officer  of  a  proper  class,63  depending  on 

the  distinction  above  made.    It  may  be  issued  to  several  persons,  either 

jointly  or  jointly  and  severally.64 

The  residence  of  the  commissioner  should  be  given.65 


mann,  158  Cal.  410,  111  Pac.  104;  Al- 
corn v.  Howard,  158  Cal.  411,  111  Pac. 
104;  Alcorn  v.  Gieseke,  158  Cal.  396, 
111  Pac.  98.  HI.— Brackett  V.  Nikirk, 
20  111.  App.  525.  Ind.— Hobbs  v.  God- 
love,  17  Ind.  359;  Dumont  V.  Mc- 
Cracken,  6  Blackf.  355;  Earl  v.  Hurd, 
5  Blackf.  248.  Ky.— Waters  v.  Brown, 
3  A.  K.  Marsh.  557.  La. — Dwight  V. 
Splane,  11  Eob.  487. 

See  also  Mass. — Adams  v.  Graves,  18 
Pick.  355.  Mo. — Borders  v.  Barber,  81 
Mo.  636.  Tenn. — Hoover  v.  Bawlings, 
1  Sneed  287.  Contra,  Levally  V.  Har- 
mon's Heirs,  20  Iowa  533. 

"It  may  specifically  name  any  com- 
petent, disinterested  person,  or  it  may 
designate  generally  any  judge,  any 
master  in  chancery,  any  notary  public, 
any  justice  of  the  peace;  or  it  may 
designate  any  judge,  master  in  chan- 
cery, justice  of  the  peace,  or  notary 
public;  or  it  may  designate  any  par- 
ticular person,  as  A.  B.,  or  any  judge, 
master  in  chancery,  notary  public,  or 
justice  of  the  peace."  Provident  Sav- 
ings Life  Assur.  Soc.  v.  Cannon,  103 
111.  App.  534,  affirmed  in  201  111.  260, 
66   N.   E.   388. 

Under  such  a  commission  the  iden- 
tity of  the  commissioner  is  made  cer- 
tain by  the  notice  of  the  taking  of 
the  depositions.  Borders  v.  Barber,  81 
Mo.    636. 

Name  of  county  and  state  in  which 
officer  is  authorized  to  act  may  be 
abbreviated  where  the  abbreviations 
used  are  matters  of  common  knowl- 
edge. Oilman  v.  Sheets,  78  Iowa  499, 
43   N.   W.   299. 

61.  Ga. — Page  v.  Dodson  Print. 
Supp.  Co.,  106  Ga.  77,  31  S.  E.  804; 
Jordan  v.  Eivers,  20  Ga.  108.  Ky. 
Waters  v.  Brown,  3  A.  K.  Marsh.  557; 
Mobley  v.  Hamit,  1  A.  K.  Marsh.  590. 
Tenn. — McCandlass  v.  Polk,  10  Humph. 
617.  Wis. — Carlyle  v.  Plumer,  11  Wis. 
96. 

See  also  Dawson  v.  Speight,  1  N.  C. 
144. 

Especially  where  the  parties  have 
consented   that   it   may   so   issue.      Car- 


lyle v.  Plumer,  11  Wis.  96;  Hall  v.  Lay, 
2  Ala.  529. 

A  dedimus  issued  in  blank  as  to  the 
name  of  the  commissioner,  but  exe- 
cuted by  a  justice  of  the  peace,  was 
held  valid  under  a  statute  permitting 
the  direction  of  commissions  to  officers 
by  the  titles  of  their  offices.  Waters 
V.   Brown,   3   A.   K.   Marsh.    (Ky.)    557. 

It  has  been  held  that  a  commission 
may  issue  in  blank,  as  to  the  name  of 
the  commissioner,  where  the  name  is 
inserted  before  the  deposition  is  taken. 
Oliver  v.  Bank  of  Tenn.,  11  Humph. 
(Tenn.)    74. 

62.  U.  S. — Lonsdale  v.  Brown,  3 
Wash.  C.  C.  404,  15  Fed.  Cas.  No. 
8,492;  The  Griffin,  4  Blatchf.  203,  11 
Fed.  Cas.  No.  5,814.  Miss. — Martin  v. 
King,  3  How.  125.  Pa. — Bacheller  v. 
Altick,  14  Lane.  L.  Bev.  267. 

See  also  Crofts  v.  Middleton,  9  Hare 
(App.  xviii),  68  Eng.  Beprint  765,  12 
Jur.  112,  1  W.  B.  163. 

63.  See  111.— Provident  Sav.  Life 
Assur.  Soc.  v.  Cannon,  103  111.  App. 
534,  affirmed  in  201  111.  260,  66  N.  E. 
388.  Mass.— Savage  v.  Birckhead,  20 
Pick.  167.  N.  Y. — Bowen  v.  Havana 
Elee.  B.  Co.,  146  App.  Div.  672,  131 
N.  Y.  Supp.  536. 

It  has  been  held  improper  to  direct 
a  commission  to  a  certain  officer  "or 
any  notary  public  in  said  state,  or  any 
commissioner  appointed  by  the  Gover- 
nor of  the  State  of  Iowa  to  take 
acknowledgments  of  deeds  in  Kansas." 
Levally  t\  Harmon's  Admr.,  20  Iowa 
533. 

64.  Berghaus  p.  Alter,  9  Watts  (Pa.) 
386. 

Execution  by  One  of  Joint  Commis- 
sioners.— Where  the  defendant  nomi- 
nates a  commissioner  who  does  not  act, 
the  other  commissioners  may  neverthe- 
less take  deposition.  Butts  County  V. 
Hixon,   135   Ga.  26,   68   S.   E.   786. 

65.  Levally  v.  Harmon's  Admr.,  20 
Iowa  533;  Hemphill  v.  MeBride,  12 
Smed.  &  M.  (Miss.)   620. 

Name  of  County. — It  seems  that  when 
a    commission   is   directed    to    a    notary 
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b.  Errors  in  Name.  —  Slight  errors  and  defects  in  the  naming 
of  the  commissioners  do  not  ordinarily  render  the  commission  fatally 
defective,00  unless  they  are  of  a  misleading  character.07 


public  within  the  United  States  or 
Canada,  it  is  sufficient  to  name  the 
county  of  his  residence,  but  when  di- 
rected to  a  notary  public  in  any  other 
country  the  city  or  town  of  his  resi- 
dence must  be  named.  Lyon  v.  Bar- 
rows, 13  Iowa  428. 

A  commission  issued  to  any  justice 
of  the  peace  of  Saint  Louis,  Missouri, 
was  held  not  fatally  defective  in  not 
naming  the  county.  Turner  V,  Patter- 
son, 5  Dana   (Kv.)   292. 

66.  U.  S—  Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  Ct.  950,  37  L.  ed.  919. 
Ga. — Feagin  v.  Beaslev,  23  Ga.  17.  111. 
Whitaker  v.  Wheeler,  "44  111.  440.  Md. 
Cover  v.  Smith,  82  Md.  586,  34  Atl. 
465.  N.  Y.— Bust  V.  Eckler,  41  N.  Y. 
488. 

See  also  Curtiss  v.  Martin,  20  111. 
557;  Byington  v.  Moore,  62  Iowa  470, 
17  N.  W.  644. 

Correction  by  Resettlement  of  Or- 
der.— Under  a  designation  in  the  com- 
mission as  follows:  "The  consul  gen- 
eral, or  vice  consul  general,  or  deputy 
consul  or  deputy  vice  consul  of  the 
United  States  at  Paris,  France,  or  to 
either  of  the  following  commissioners 
of  deed,"  etc.,  the  commission  was 
executed  one  Mason  the  U.  S.  consul 
at  Paris,  thereafter  a  motion  was  made 
to  suppress  and  the  court  said:  "The 
failure  to  give  the  consul's  name  did 
not  render  the  order  or  the  commission 
void.  That  was  merely  an  irregularity, 
which  was  corrected  on  a  motion  to 
resettle  the  order,"  the  other  names 
then  being  stricken  therefrom.  Bowen 
V  Havana  Elec.  B.  Co..  146  App.  Div. 
672,  131  N.  Y.  Supp.  536. 

Mistakes  in  Naming  Commissioner. 
The  direction  of  a  commission  to  any 
judge  or  justice  of  the  peace  in  Louisi- 
ana instead  of  Alabama,  where  the 
commission  was  intended  to  be  exe- 
cuted in  Alabama,  and  was  so  executed 
in  fact,  was  held  to  be  a  patent  error 
and  not  to  invalidate  the  commission. 
Morris  &  Co.  v.  White,  28  La.  Ann. 
855. 

Where  there  was  notice  of  an  ap- 
plication for  a  commission  to  issue  to 
C.,  but  by  consent  of  the  parties  the 
commission  issued  to  K.,  who  executed 
and     returned    it,    the    failure    of     the 


justice  issuing  the  commission  to  sub- 
stitute the  name  of  K.  for  that  of  C. 
in  the  caption  was  held  not  to  invali- 
date the  commission.  Hall  v.  Barton, 
25  Barb.   (N.  Y.)   274. 

A  return  of  the  execution  of  a  com- 
mission directed  to  "Messrs.  Swan  & 
Moore,  attorneys  at  law,"  by  "J.  J. 
Moore,  C.  J.  Swan,  commissioners," 
was  held  sufficient,  where  it  also  dis- 
closed the  attendance  of  the  parties. 
Eaton  v.  Peck,  26  Mich.  57. 

A  commission  directed  to  E.  B.  Clyde 
was  held  to  have  been  properly  exe- 
cuted by  B.  J.  Clyde,  on  proof  that 
he  was  the  only  person  of  that  sur- 
name in  the  town  and  was  the  person 
intended  to  be  named  in  the  commis- 
sion. Frierson  V.  Irwin,  4  La.  Ann. 
277. 

A  deposition  taken  by  William  Bif- 
enburg  under  a  commission  directed  to 
William  Boffenburg  was  admitted  in 
evidence  in  'Whitaker  v.  Wheeler,  44 
111.  440. 

The  court  refused  to  suppress  a 
deposition  on  the  ground  that  the  com- 
missioner was  Carey  instead  of  Corey, 
in  Bibb  V.  Allen,  149  U.  S.  481,  13  Sup. 
Ct.   950,  37  L.   ed.  919. 

Abbreviations  and  Initials. — The  use 
of  abbreviations  and  initials  for  the 
Christian  names  of  the  commissioners 
is  permissible.  Feagin  V.  Beasley,  23 
Ga.  17. 

Or  at  most  it  is  a  mere  irregularity 
that  must  be  objected  to  before  the 
interrogatories  are  crossed.  Frierson 
V.  Irwin,  4  La.  Ann.  277. 

A  commission  to  "A.  C.  S. "  was 
held  to  have  been  properly  executed 
by  "Alfred  C.  S.,"  who  was  shown 
to  be  the  same  person.  Brown  V.  Ellis, 
103  Fed.  834. 

Middle  Name. — The  omission  of  the 
middle  initial  or  a  mistake  therein  is 
not  material.  Cronkhite  v.  Mills,  76 
Mich.  669,  43  N.  W.  679;  Friend  v. 
Thompson,   Wright    (Ohio)    636. 

In  Newton  v.  Porter,  69  N.  Y.  133 
25  Am.  Rep.  152,  a  commission  to 
Wm.  J.  was  presumed  to  have  been 
properlv  executed  ay  Wm.  H.  J. 

67.  State  V.  Cross,  68  Iowa  180.  26 
1ST.  W.  62;  Jones  v.  Smith,  6  Iowa  229; 
Plummer  v.  Boads,  4  Iowa  587. 
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3.  Naming  Witnesses.  —  a.  Necessity  Therefor.  —  Either  because 
statutes  so  provide  or  because  the  practice  better  enables  the  adversary- 
party  to  prepare  the  cross-examination,  the  witness  must  be  named  in 
the  commission  in  many  jurisdictions.08  But  it  is  said  that  the  Eng- 
lish chancery  practice  did  not  require  the  naming  of  the  witnesses,69 
and  they  need  not  be  named  in  the  commission  in  some  jurisdictions 
unless  for  special  reasons  the  court  so  orders.70 


A  commission  directed  to  T.  N.  Barn- 
ham  can  not  be  executed  by  T.  N". 
Barham  (Kirk  v.  Suttle,  6  Ala.  679); 
nor  a  commission  to  George  Dunlair, 
by  George  Dunbar  (Breyfogle  v.  Beck- 
ley,  16  Serg.  &  R.  (Pa.)  264);  nor  a 
commission  directed  to  S.  B:  Henry,  by 
S.  B.  Huey,  although  there  was  evi- 
dence to  show  that  it  had  been  intended 
to  issue  the  commission  to  the  latter 
person  (Lodge  v.  Thompson,  26  U.  C. 
Q.   B.   58S). 

In  Maryland  Ins.  Co.  V.  Bossiere,  9 
Gill  &  J.  (Md.)  121,  it  was  held  in- 
admissible to  show  that  a  commission 
directed  to  Duncan  Bowie  was  in- 
tended to  have  been  directed  to  Tor- 
quil  Bowie,  the  former  being  dead  at 
the  time. 

It  cannot  be  presumed  that  the 
"clerk  of  the  district  court"  of  a 
county  in  another  state  is  the  same 
person  as  the  "clerk  of  the  court  of 
common  pleas"  of  said  county  (Plum- 
mer  v.  Roads,  4  Iowa  587);  nor  that 
"William  Chohill,  clerk  of  the  district 
court  of  Goodhue  County,  Minnesota 
Territory,"  and  "William  Colville,  Jr., 
clerk  of  the  first  judicial  court  of  Min- 
nesota Territory,  in  and  for  the  Coun- 
ty of  Goodhue,"  are  the  same  person 
(Jones  v.  Smith,  6  Iowa  229). 

And  a  notary  public  of  "the  city 
of  B. "  is  not  prima  facie  a  notary 
public  of  "the  county  of  B. "  State 
V.  Cross,   68  Iowa  180,  26  K  W.   62. 

88.  Ala. — Lesne  v.  Pomphrey,  4 
Ala.  77.  Cal  —  Smith  v.  Westerfield,  88 
Cal.  374,  26  Pac.  206.  la.— Straver  \>. 
Wilson,  54  Iowa  565,  7  N.  W.  7;  Pilmer 
V.  Branch  of  State  Bank,  16  Iowa  321. 
La. — Bonella  v.  Manuel,  26  La.  Ann. 
112*;  Flower  v.  Downs,  12  Bob.  101. 
N.  T. — Renwick  v.  Benwick,  10  Paige 
420;  Wright  v.  Jessup,  3  Duer  642; 
Predigested  Food  Co.  v.  Scott,  28  App. 
Div.  59,  50  N.  Y.  Supp.  896;  Hemen- 
way  v.  Knudson,  73  Hun  227,  25  N.  Y. 
Supp.  1018.  See  also  M'Vickar  v. 
Woolcot,  3  Caines  (N.  Y.)   321. 

Members    of    Firm. — It    is    not    suffi- 


cient to  give  the  firm  name  only,  where 
the  depositions  of  individual  members 
of  the  partnership  are  desjred.  Lazarus 
v.  Schroder,  49  App.  Div.  393,  63 
N.  Y.  Supp.  359. 

Death  of  Witness. — On  the  death  of 
a  party  named  as  a  witness  in  a  com- 
mission, the  name  of  a  different  wit- 
ness cannot  be  inserted,  but  a  new 
commission  must  issue.  M'Vickar  r. 
Woolcot,   3   Caines    (X.   Y.)    321. 

An  order  for  an  open  commission 
should,  where  possible,  state  the  names 
of  the  witnesses,  and  both  parties 
should  have  the  right  to  name  any 
witness  desired  to  be  examined.  In  re 
Anderson's  Will,  84  App.  Div.  268,  82 
N.  Y.  Supp.  683. 

69.  Huber  v.  Huber,  17  Phila.  (Pa.) 
322.  41  Leg.  Int.  377. 

70.  Heaton  v.  Findlav,  12  Pa.  304; 
Huber  r.  Huber,  17  Phila.  322,  41  Leg. 
Int.  377;  Lowry's  Estate,  17  Pa.  Co. 
Ct.  131,  4  Pa.  Dist.  691;  Cot  Co.  v. 
Sternberger,  12  W.  N.  C.  (Pa.)  290; 
Smith  v.  Pincombe,  16  Sim.  497,  60 
Eng.  Beprint  967,  18  L.  J.  Ch.  211, 
13  Jur.  91,  158.  But  see  Parker  v. 
Nixon,  Baldw.  291,  18  Fed.  Cas.  No. 
10,744;  Com.  v.  Miller,  5  Pa,  Dist.  186, 
16  Pa.  Co.  Ct.  656. 

The  court  may  require  the  names  of 
witnesses  to  be  furnished  to  the  other 
party  on  proper  cause  shown.  Lowry's 
Estate,  17  Pa.  Co.  Ct.  131,  4  Pa.  Dist. 
691;  Legett  V.  Austin,  1  Clark  (Pa.) 
310,  2  Pa.  L.  J.  247. 

But  it  seems  that  a  party  will  not 
be  required  to  furnish  the  names  of 
witnesses  to  his  adversary  to  enable 
the  latter  to  more  easily  prepare  in- 
terrogatories. Cot  Co.  V.  Sternberger, 
12  W.  N.  C.  CPa.)   290. 

A  commission  to  take  the  deposition 
of  persons  to  be  named  "by  the  de- 
fendant" is  improper  where  the  stat- 
ute directs  that  it  shall  issue  to  take 
the  deposition  of  persons  to  be  named 
by  "either  part  v."  McLean  v.  Thorp. 
4' Mo.   256. 

Under   the    English    statute    commis- 
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b.  Unknown  Witnesses.  —  In  most  jurisdictions  the  courts  have 
authority,  upon  proper  showing,  to  grant  commissions  to  take  the 
testimony  of  witnesses  out  of  the  jurisdiction  whose  identity  is  then 
unknown.71 

c.  Errors  in  Naming  Witnesses.  —  A  deposition  should  not  be 
suppressed  or  rejected  because  of  the  omission  of  a  middle  initial  in 
the  name  of  a  witness,72  or  of  a  variance  in  such  middle  initial  in  the 
commission  and  the  deposition,73  nor  because  of  the  misspelling  of  the 
name  of  a  witness  where  the  name  as  misspelled  is  idem  sonans  with 
the  true  name;74  nor  because  of  any  other  slight  error  in  the  naming 
of  the  witness  which  is  not  misleading  to  the  adverse  party.75     But 


sions  may  issue  to  examine  witnesses 
named  "and  others."  Beresford  v. 
Easthope,  8  D.  P.  C.  (Eng.)  294,  4  Jur. 
104;  Nadin  v.  Bassett,  53  L.  J.  Ch. 
(Eng.)  253,  L.  E.  25  Ch.  D.  21,  49 
L.  T.  454,  32  W.  E,  70. 

71.  U.  S.— The  Infanta,  Abb.  Adm. 
263,  13  Fed.  Cas.  No.  7,030.  La.— Mur- 
ray v.  Winter,  2  Mart.  (O.  S.)  100. 
N.  Y.— Shaffer  v.  Wilcox,  2  Hall  502. 
But  see  Hemenway  v.  Knudson,  73  Hun 
227,  25  N.  Y.  Supp.  1018. 

Where  it  was  shown  by  affidavit  that 
the  facts  to  be  proved  were  known  only 
by  persons  iii  the  employment  of  the 
other  party  in  a  foreign  country,  it  was 
ordered  that  the  commission  issue  in 
blank  as  to  the  names  of  the  witnesses, 
or  that  the  cause  be  stayed  until  the 
names  of  such  persons  could  be  discov- 
ered. Shaffer  v.  Wilcox,  2  Hall  (N.  Y.) 
502. 

It  has  been  ordered  that  a  commis- 
sion issue  in  blank  as  to  the  names  of 
witnesses  to  prove  some  distinct  fact 
named  in  a  special  case  on  interroga- 
tories attached.  McMahon  v.  Allen, 
18   Abb.  Pr.    (N.   Y.)    292. 

72.  Ala. — McCutchen  v.  Loggins,  109 
Ala.  457,  19  So.  810.  la.— Strayer  v. 
Wilson,  54  Iowa  565,  7  N.  W.  7.  Term. 
Brooks  v.  McKean,  Cooke  162. 

73.  U.  S. — Keene  V.  Meade,  3  Pet. 
1,  7  L.  cd.  581,  affirming,  3  Cranch  C. 
C.  51,  16  Fed.  Cas.  No.  9,373.  Ala. 
Jordan  v.  Hazard,  10  Ala.  221.  Colo. 
Doane  v.  Glenn,  1   Colo.  495. 

74.  Under  this  rule  the  following 
names  have  been  held  idem  sonans: 
John  Macke  and  John  McKay  (Inter- 
national &  G.  N.  E.  Co.  V.  Kindred,  57 
Tex.  491);  Charles  Emlay  and  Charles 
Emerly  (Galveston,  H.  &  S.  A.  E.  Co. 
V.  Daniels,  1  Tex.  Civ.  App.  695,  20 
S.  W.  955);  Ellin  D.  and  Ellen  D. 
(Strayer    v.    Wilson,    54    Iowa    565,    7 

vol.  vn 


N.  W.  7) ;  Lewis  and  Louis  (Marr  v. 
Wetzel,  3  Colo.  2);  Mary  A.  Glaspell 
and  Marv  A.  Gaspell  (Ellis  v.  Spauld- 
ing,   39    Mich.    366). 

Under  a  commission  to  take  the 
depositions  of  "James  Willis,"  "Hen- 
ry Gibson,"  "Alexander  Eobsen"  and 
"Mahalde  Elliott"  it  was  held  im- 
proper to  take  the  depositions  of 
"Jas.  Millis, "  "Harvey  Gipson," 
"Mahal  Elliott"  and  "Alexander  M. 
Eobertson."  Strayer  v.  Wilson,  54 
Iowa  565,  7  N.  W.  7. 

75.  U.  S—  Keene  v.  Meade,  3  Pet. 
1,  7  L.  ed.  581,  affirming,  3  Cranch  C. 
C.  51,  16  Fed.  Cas.  No.  9,373.  See 
also  Boone  v.  Janney,  2  Cranch  C.  C. 
312,  3  Fed.  Cas.  No.  1,642.  Ala.— Buck- 
ner's  Admr.  v.  Stewart,  34  Ala.  529; 
Eeese  v.  Beck,  24  Ala.  651;  Jordan  v. 
Hazard,  10  Ala.  221;  Evans  v.  Norris, 
1  Ala.  511.  G-a. — Tompkins  v.  Williams, 
19  Ga.  569.  Ind.— Hobbs  v.  Godlove, 
17  Ind.  359.  La. — Gordon  v.  Nelson, 
16  La.  321;  Beale  V.  Brandt,  7  La. 
583.  N.  Y— Eust  v.  Eckler,  41  N.  Y. 
488.  Tex. — Atkinson  v.  Wilson,  31  Tex. 
643. 

Mistakes  in  Naming  Witnesses. — Un- 
der this  rule  courts  have  received  in 
evidence  the  depositions  of  "Eoland 
G."  and  "Isaac  S. "  taken  under  a 
commission  naming  "Eobert  G. "  and 
"Isaac  P."  Jordan  v.  Hazard,  10  Ala. 
221. 

The  deposition  of  Lurana  A.  Atkin- 
son taken  under  a  commission  and  no- 
tice naming  Nancy  L.  Atkinson.  At- 
kinson v.  Wilson,  31   Tex.   643. 

The  deposition  of  "M.  H.  B.  of  San- 
dusky, Ohio,"  a  "peddler"  under  a 
commission  to  take  the  deposition  of 
"M.  H.  B.  of  Janesville,  Wis.,  la- 
borer." Smith  v.  Castles,  1  Gray 
(Mass.)    108. 

The  answer  of  H.  W.  and  Mrs.  N.  E. 
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where  the  error  is  such  as  to  be  misleading,  the  deposition  may  be 
rejected  or  suppressed.76 

4.  Directions.  —  Various  statutes  and  rules  of  court  require  direc- 
tions for  the  execution  or  return  of  the  commission,  or  both,  to  be 
inserted  therein,  endorsed  thereon  or  annexed  thereto.77 

In  some  states  the  commission  should  contain  a  direction  as  to 
the  notice  to  be  given.78 

In  some  states  the  return  day  must  be  specified.79  But  it  would 
seem,  in  the  absence  of  some  special  statute  or  rule  of  court,  the  time 
for  the  return  of  the  commission  need  not  be  specified.80 


W.  taken  to  interrogatories  addressed 
to  Herman  W.  and  Mrs.  H.  W.,  where 
the  persons  were  shown  to  be  the  same. 
Galveston,  H.  &  S.  A.  E.  Co.  v.  Mor- 
ris (Tex.  Civ.  App.),  60  S.  W.  813; 
affirmed,  94  Tex.  505,  61  S.  W.  709. 

Representative  Capacity. — A  commis- 
sion is  not  fatally  defective  because  it 
does  not  recite  that  the  action  is 
against  the  defendants  as  administra- 
tors where  they  are  not  misled  there- 
by.    Hobbs  v.  Godlove,  17  Ind.  359. 

The  failure  of  the  commission  to 
show  that  the  plaintiff  sues  as  execu- 
tor is  cured  where  the  fact  is  shown 
in  the  interrogatories  attached.  Reese 
V.  Beck,  24  Ala.  651. 

So  where  the  commission  names  a 
party  as  administrator  without  adding 
the  name  of  his  intestate,  the  defect 
may  be  supplied  by  reference  to  the 
other  papers.  Buckner's  Admr.  v.  Stew- 
art, 34  Ala.  529. 

76.  Cal.—  Smith  v.  Westerfield,  88 
Cal.  374,  26  Pac.  206.  111.— Scholes 
V.  Ackerland,  13  111.  650.  la. — Strayer 
v.  Wilson,  54  Iowa  565,  7  N.  W.  7. 
Miss. — Henderson  v.  Cargill,  31  Miss. 
367.  N.  Y. — Brown  v.  Southworth,  9 
Paige  351.  See  also  Denny  v.  Horton, 
3  Civ.  Proc.  (N.  Y.)  255,  11  Daly 
358. 

"It  is  not  every  variance  in  the 
names  of  the  witnesses  that  will  render 
the  deposition  invalid.  But  the  party 
has  the  right  to  rely  on  the  notice, 
and  to  presume  the  deposition  of  no 
person  not  named  therein  will  be  tak- 
en. He,  therefore,  can  intelligently 
determine  whether  he  desires  to  file 
cross-interrogatories."  Strayer  v.  Wil- 
son, 54  Iowa  565,  7  N.  W.   7. 

It  is  not  proper  to  show  the  iden- 
tity of  the  person  whose  deposition  was 
taken,  with  the  one  differently  named 
in  the  commission,  unless  it  be  shown 
that   such   identity   was   known    to    the 


other  partv.  Smith  v.  Westerfield,  88 
Cal.  374,  26  Pac.  206. 

The  deposition  of  Nancy  Griffith  was 
held  to  have  been  improperly  taken  un- 
der a  commission  naming  Nancy  Griffin. 
Henderson  v.  Cargill,  31  Miss.  367. 

And  the  deposition  of  "Seymour 
R. "  under  a  commission  to  take  that 
of  "Seigmund  R. "  Scholes  V.  Acker- 
land,   13   111.   650. 

A  deposition  of  "James  M.  T. " 
under  a  commission  to  take  the  testi- 
mony of  "Jno.  T. "  Smith  v.  Wester- 
field,  88   Cal.   374,   26  Pac.   206. 

77.  Smith  v.  Randall,  3  Hill  (N.  Y.) 
495. 

A  statutory  requirement  that  direc- 
tions for  its  return  shall  be  endorsed 
upon  the  commission,  is  substantially 
complied  with  when  the  directions  are 
inserted  in  the  body  of  the  commission 
(Hall  V.  Barton,  25  Barb.  (N.  Y.)  274); 
and  also  where  the  directions  are  en- 
dorsed upon  the  interrogatories  and  the 
interrogatories  are  attached  to  the  com- 
mission (Hurd  v.  Pendrigh,  2  Hill  (N. 
Y.)    502). 

A  deposition  regularly  taken  should 
not  be  suppressed  because  the  instruc- 
tions attached  thereto  have  not  been 
signed  by  the  clerk  or  counsel  as  re- 
quired by  rule  of  court.  United  States 
V.  Pings,  4  Fed.  714. 

Where  the  commission  bears  a  spe- 
cific date,  a  direction  to  take  the 
deposition  "tomorrow"  is  sufficiently 
definite  as  to  the  time  when  the  deposi- 
tion is  to  be  taken.  Wolfe  v.  Parham, 
18  Ala.  441. 

78.  Ferguson  v.  Morrill,  Brayt. 
(Vt.)  41.  And  see  Young  v.  Mackall, 
4  Md.  362. 

79.  Herndon  v.  Givens,  16  Ala.  261; 
Flower  r.  Swift,  8  Mart.  N.  S.  (La.) 
449;  Follain  v.  Lefevre,  3  Rob.  (La.) 
13. 

80.  Scott   v.    Baber,     13     Ala.     182; 
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In  naming  the  commissioner  and  witnesses,  and  in  other  particulars, 
the  order  must  be  followed.81 

5.  Authentication.  —  A  commission  must  be  issued  by,  and  should 
be  signed  and  sealed  by,  the  court.82  A  commission  is  usually  issued 
by  the  clerk  of  the  court  under  his  certificate  and  the  seal  of  the  court, 
and  pursuant  to  the  order  of  the  court.  A  commission  so  issued 
is  issued  "by  the  court."83 


Duncan  v.  Hill,  19  N.  C.  291.  See  also 
Smith  v.  Cokefair,  8  Pa.  Co.  Ct.  45. 

Where  the  commission  was  made  re- 
turnable at  a  day  when  no  court  was 
held,  the  return  was  treated  as  sur- 
plusage.     Scott   V.   Baber,   13   Ala.   182. 

Testing. — It  has  been  held  that  a 
commission  is  not  a  writ  within  the 
meaning  of  a  statute  providing  for  test- 
ing writs  in  the  term.  Nichol  v.  Ali- 
son, 11  Q.  B.  1006,  63  E.  C.  L.  1006, 
17  L.  J.  Q.  B.  355,  12  Jur.  598. 

81.  Va.  —  Marshall  r.  Frisbie,  1 
Munf.  247.  Wis. — Sydnor  v.  Palmer, 
29  Wis.  226.  Can.— Smith  V.  Babcock, 
9  Ont.  P.  K.  175. 

A  commission  to  take  testimony  ab- 
solutely under  an  order  to  take  tes- 
timony de  bene  esse  was  held  to  author- 
ize the  taking  of  deposition  de  bene 
esse.  Hodges  v.  Nance,  1  Swan  (Tenn.) 
57. 

82.  Ala. — Reese  v.  Beck,  24  Ala. 
651.  Colo. — Blakeslee  V.  Dye,  1  Colo. 
App.  118,  27  Pac.  881.  la.— Byington 
v.  Moore,  62  Iowa  470,  17  N.  W.  644. 
N.  Y  —  Ford  v.  Williams,  24  N.  Y.  359; 
Tracy  v.  Suydam,  30  Barb.  110;  Whit- 
ney v.  Wyncoop,  4  Abb.  Pr.  370;  Lam- 
chick  V.  Ackerman,  130  N.  Y.  Supp. 
144;  Mason  &  Hamlin  Organ  Co.  v. 
Pugslev,  19  Hun  282.  N.  C. — Davison 
v.  West  Oxford  Land  Co.,  118  N.  C. 
368,  24  S.  E.  14;  Sehorn  V.  Williams, 
51  N.  C.  575;  Freeman  v.  Lewis,  27 
N.  C.  91.  Pa.— Loy  v.  Kennedy,  1 
Watts  &  S.  396. 

A  commission  is  within  the  terms  of 
a  statute  providing  that  process  to  his 
own  county  need  not  be  sealed  by  the 
clerk.  McArter  v.  Ehea,  122  N.  C. 
614,  30  S.  E.  128;  Duncan  v.  Hill,  19 
N.   C.   291. 

A  statute  providing  that  returns 
may  issue  to  the  county  without  the 
seal  of  court,  does  not  remove  the  re- 
quirement that  a  commission  to  take 
depositions  out  of  the  county  must  be 
sealed.  Freeman  v.  Lewis,  27  N.  C. 
91. 

Where  a  judge  of  court  received  an 
unsealed     commission      and      deposition 
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taken  thereunder,  and  gave  a  certified 
copy  of  the  same  under  seal,  the  copy 
was  admitted  in  evidence  on  the  ground 
that  such  sealing  was  equivalent  to  a 
subsequent  authentication  of  the  com- 
mission. Loy  V.  Kennedy,  1  Watts  & 
S.    (Pa.)    396. 

Waiver  of  Seal. — A  stipulation  "that 
the  annexed  commission  do  is&ue"  was 
held  to  be  a  waiver  of  the  affixing  of 
a  seal  thereto.  Churchill  v.  Carter,  15 
Hun    (N.   Y.)    385. 

Authentication  of  Foreign  Commis- 
sion.— It  is  sufficient  that  a  commission 
from  another  state  bears  the  seal  of 
the  court  issuing  it  and  it  need  not 
be  authenticated  as  a  record  of  such 
court  under  the  United  States  stat- 
ute. Meneke  v.  Strause,  17  Phil.  (Pa.) 
104,  41  Leg.  Int.  154. 

Failure  of  Jurisdiction. — In  the  ab- 
sence of  these  necessary  requirements 
no  motion  to  suppress  is  necessary  as 
there  was  entire  absence  of  jurisdic- 
tion and  no  statements  of  witnesses 
taken  thereunder  are  competent.  Lam- 
chick  V.  Ackerman,  130  N.  Y.  Supp. 
144. 

83.  Nev. — Smith  v.  North  American 
Mining  Co.,  1  Nev.  423.  N.  Y.— Good- 
year t\  Vosburgh,  41  How.  Pr.  421. 
is.  C. — Haviland  v.  Simons,  4  Rich.  L. 
338. 

Where  the  commission  is  signed  by 
the  clerk  and  sealed  with  the  seal  of 
the  court  it  will  not  be  presumed  that 
blanks  filled  in  by  the  attorney  of  the 
moving  party  were  so  filled  after  the 
signing  and  sealing.  Dwight  v.  Splane, 
11  Rob.   (La.)   487. 

Where  the  clerk  of  the  district  court 
was  ex  officio  clerk  of  the  county  court 
and  there  was  no  special  provision  of 
law  for  suing  out  commissions  in  the 
county  court,  it  was  held  the  commis- 
sion to  take  depositions  for  use  in  the 
county  court  might  issue  in  the  name 
of  the  district  court  by  its  clerk  and 
under  its  seal.  Pelamourges  V.  Clark, 
9   Iowa   1. 

After  Reference.  —  The  commission 
may    be    issued    by    the    clerk    or    his 
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A  deputy  clerk  whose  office  is  recognized  by  law  may  issue  the 
commission.84 

The  commission  should  be  signed  by  the  clerk  or  his  authorized 
deputy,  but  it  is  sufficient  ordinarily  that  it  be  signed  by  the  judge 
of  the  court.85 

6.  Exhibits.  —  In  the  absence  of  a  statutory  requirement,  docu- 
ments to  be  submitted  to  or  identified  by  the  witness  need  not  be 
attached  to  the  commission  or  interrogatories.86     It  is  sufficient  that 


deputy,  although  the  whole  case  has 
been  referred  to  a  referee.  Brooks  v. 
Brooks,  16  S.  C.  621. 

Under  some  statutes  a  commission 
may  be  issued  in  certain  proceedings 
by  a  referee  to  whom  the  case  has 
been  referred.  Paddock  v.  Kirkham, 
102  N.  Y.  597,  8  N.  E.  214.  But  see 
Bathbun  v.  Ingersoll,  2  Jones  &  S. 
(N.  Y.)  211,  that  referee  has  no  such 
general   power. 

Mandamus  to  Clerk. — Where  a  clerk 
of  court  refused  to  file  interrogatories 
and  issue  a  commission  in  a  contested 
election  case,  he  was  mandamused  to 
do  so.  Boney  v.  Simmons,  97  Ala.  88, 
11  So.   740. 

84.  La. — Bhodes  v.  Myers,  16  La. 
Ann.  398.  N.  C— Davison  v.  West  Ox- 
ford Land  Co..  118  N.  C.  36S,  24  S,  E. 
14.  S.  C— Miller  v.  George,  30  S.  C. 
526,  9  S.  E.  659;  Brooks  v.  Brooks,  16 
S.  C.  621.  See  also  Linskie  v.  Kerr 
(Tex.  Civ.  App.),  34  S.  W.  765. 

85.  Goodvear  u.  Yosburgh,  41  How. 
Pr.  (X.  Y.)  421.  But  see  Blakeslee 
v.  Dye,  1  Colo.  App.  US,  27  Pae.  881, 
as  to  the  issuance  of  a  dedimus. 

A  commission  in  the  hand  writing 
of  the  clerk  and  bearing  the  usual  at- 
testation clause  denoting  its  official 
character,  is  not  void  because  of  the 
omission  of  the  clerk,  through  inad- 
vertence, to  sign  it.  Steptoe  v.  Bead, 
19  Gratt.   (Va.)   1. 

86.  HI.— Robinson  v.  Savage,  124  111. 
266,  15  X.  E.  850.  La.— Forbes  v.  Fahr- 
mer,  15  La.  Ann.  319.  Pa. — Kohn  v. 
Teller,  2  W.  X.  C.  487. 

And  see  Butler  v.  Lee,  32  Barb. 
(N.  Y.)    75. 

But  see  Wells  v.  Jackson  Iron  Mfg. 
Co.,   47   X.   H.    235,   90   Am.   Dec.   575. 

Genuineness  of  Instruments. — The 
rule  is  the  same  where  the  issue  is  the 
genuineness  of  a  draft  or  note.  'But- 
ler r.  Lee.  32  Barb.  (N.  Y.)  75;  Kohn 
V.  Teller,  2  W.  N.  C.   (Pa.)  487. 

The  court  refused  to  require  the 
plaintiff   in    an    action   upon    a   promis- 


sory note  which  the  defendant  claimed 
was  a  forgery,  to  attach  the  note  to 
a  commission  at  the  instance  of  the  de- 
fendant. Stevens  v.  Blake,  5  Kan.  App. 
124,   48   Pae.   888. 

But  it  would  seem  that  a  court  has 
jurisdiction  to  require  the  subject-mat- 
ter of  a  suit  to  be  attached  to  a  com- 
mission to  be  sent  out  of  the  jurisdic- 
tion of  the  court  for  the  purpose  of 
identification  bv  witnesses.  Chaplin  v. 
Puttick,  78  L.  "T.  410,  67  L.  J.  Q.  B. 
X.  S.  516. 

Security  When  Document  Attached. 
When  an  original  document  is  attached 
to  interrogatories,  the  court  may  or- 
der that  a  copy  thereof  be  deposited 
with  the  clerk  of  the  court,  and  in 
addition  a  bond  be  given  "conditioned 
to  be  void  if  the  deed  required  to  be 
produced  should  not  be  lost,  destroyed 
or  injured,  but  should  be  restored  to 
the  party  producing  it,  as  soon  as  the 
object  of  its  production  should  have 
been  accomplished."  Faircloth  v.  Jor- 
dan,  15   Ga.   511,  517. 

Proving  Will. — Though  it  is  unusual 
to  do  so,  a  surrogate  has  the  power 
to  direct  that  an  original  will  be  sent 
with  the  commission  to  prove  it.  Es- 
tate of  Gee,  24  Civ.  Proc.  241,  33  X. 
Y.   Supp.   425. 

A  statute  authorizing  probate  court 
to  take  the  deposition  of  a  non-resi- 
dent witness  or  a  dedimus  with  the  will 
attached  does  not  limit  the  power  of 
the  circuit  court  on  appeal  to  take 
depositions  on  a  commission  without 
the  will  attached.  Robinson  v.  Sav- 
age, 124  111.  266,  15  X.  E.  850. 

It  has  been  held  proper  to  forward 
the  original  will  with  interrogatories 
to  prove  it  upon  a  special  order  with 
proper  security.  Amory  v.  Fellowes, 
5  Mass.  219. 

Copies  of  Papers. — It  is  proper  to 
attach  copies  of  notes  to  interrogatories 
where  the  purpose  in  so  doing  is  mere- 
ly to  identify  or  describe  the  notes 
to  the  witness,  with  no  view  of  prov- 
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such  documents  be  exhibited  to  the  witness  on  his  examination.87 

C.  Issuance.  —  The  commission  should  not  issue  before  the  expira- 
tion of  the  time  fixed  by  statute,  rule  or  notice,88  but  it  may  issue  at  a 
later  date.80 

When  cross-interrogatories  have  not  been  filed  in  proper  time,  the 
commission  may  issue  ex  parte.00  If  interrogatories  and  cross-inter- 
rogatories have  been  filed,  a  commission  may  be  taken  out  by  the  party 
filing  cross-interrogatories.91 


ing  the  contents.     First  National  Bank 
r.   Chaffin,   118  Ala.   246,  24  So.   80. 

87.  Eobinson  V.  Savage,  124  111.  266, 

15  N.  E.  850:  Weidner  v.  Conner,  9  Pa. 
78. 

In  an  action  on  a  promissory  note, 
the  signature  to  which  was  not  de- 
nied, the  court  refused  to  suppress  a 
deposition  on  the  ground  that  the  orig- 
inal note  was  shown  to  the  witness, 
though  not  referred  to  in  the  interroga- 
tories. Smith  v.  Castles,  1  Gray  (Mass.) 
108. 

88.  A7an  Amringe  v.  Ellmaker,  4  Pa. 
281;  Coxe  v.  Ewing,  4  Yeates  (Pa.) 
429;  St.  Louis,  S.  W.  K.  Co.  v.  Smith, 
38   Tex.   Civ.  App.   507,   86  S.  W.   943. 

Where  the  court  had  entered  an  or- 
der for  a  commission  and  the  circum- 
stances required  dispatch,  a  deposition 
taken  before  the  actual  issuance  of  the 
commission  was  admitted  in  evidence. 
Porter  v.  Beltzhoover,  2  Har.  (Del.) 
484. 

It  was  held  that  an  irregularity  in 
issuing  a  commission  before  a  reason- 
able time  had  elapsed  to  strike  com- 
missioners, was  cured  where  notice  was 
given  and  a  reasonable  time  allowed 
for  that  purpose  before  the  commis- 
sion was  forwarded.  De  Sobry  v.  De 
Laistre,  2  Har.  &  J.  (Md.)  191,  3  Am. 
Dec.   535. 

Computing  Time. — In  computing  the 
time  of  notice  of  suing  out  of  a  com- 
mission, the  day  on  which  the  notice 
was  given  was  excluded  and  that  on 
which  the  commission  issued  was  in- 
cluded.   Bonney  v.  Cocke,  61  Iowa  303, 

16  N.   W.   139. 

Interrogatories  Not  on  File. — It  was 
held  to  be  no  objection  that  the  notice 
and  interrogatories  were  not  on  file  the 
day  the  commission  was  to  issue,  where 
both  had  been  served  on  the  adverse 
party.  Bonney  V.  Cocke,  61  Iowa  303, 
16   N.   W.    139. 

Parol  Evidence  to  Correct  Date. — Parol 
evidence  was  admitted  to  show  that  the 
date  on  the  dedimus  was  erroneous  and 
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that  it  was  not,  in  fact,  issued  until 
after  suit  had  been  begun.  Curie  v. 
JBeers,  3  J.  J.  Marsh.   (Ky.)   170. 

Waiver  of  Delay. — Where  the  ad- 
verse party  has  filed  cross-interroga- 
tories and  taken  out  a  commission 
thereon,  the  moving  party  may  take 
out  a  commission  without  waiting  the 
expiration  of  the  regular  time.  The 
Oriental  v.  Barclav,  16  Tex.  Civ.  App. 
193,  41  S.  W.  117."' 

By  writing  at  the  foot  of  the  inter- 
rogatories served  upon  him  "Let  com- 
mission issue  as  proposed"  the  attor- 
ney of  the  adverse  party  waives  fur- 
ther delay  in  the  issuance  of  the  com- 
mission. Baltimore  &  O.  R.  Co.  f?i 
State,  60  Md.  449. 

Disposing  of  Objections. — Objections 
to  the  issuance  of  a  commission  should 
be  disposed  of  before  the  commission 
is  issued.  Gooday  v.  Corlies,  1  Strobh. 
L.  (S.  C.)  199. 

89.  111.— Haish  v.  Dreyfus,  111  111. 
App.  44,  when  no  injury  results  to 
adverse  party.  la. — Bonney  v.  Cocke, 
61  Iowa  303,  16  N.  W.  139.  Md.— Hat- 
ton  v.   McClish,   6   Md.   407. 

Neglect   to   issue   a   commission   until 
after  the  day  named  in  the  notice  is  an 
"unimportant    deviation"    not    vitiat- 
ing the  commission.     Bonney  v.  Cocke, ' 
61   Iowa  303,  16  N.  W.  139. 

90.  O'Neill  V.  Henderson,  15  Ark. 
235,   60   Am.   Dec.   568. 

Where  the  party  notified  neglects  to 
name  a  commissioner  under  rule  df 
court  after  notice  and  within  the  time 
fixed,  he  waives  the  right  to  a  second 
commissioner  and  consents  that  the 
deposition  may  be  taken  by  one.  Fre- 
vall  v.  Bache,  5  Cranch  C.  C.  463",  9 
Fed.  Cas.  No.  5,113;  Cover  v.  Smith, 
82  Md.  586,  34  Atl.  465;  Billingslea  v. 
Smith,  77  Md.  504,  26  Atl.  1077. 

91.  Burton  v.  Galveston,  H.  &  S. 
A.  R.  Co.,  61  Tex.  526.  See  also  St. 
Louis  &  S.  F.  R.  Co.  V.  Skaggs,  32  Tex. 
Civ.   App.   363,   74   S.   W.   783. 

"Any    other    course    might    lead     to 
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In  chancery  the  carriage  of  the  commission  is  entrusted  to  the 
moving  party,  usually  the  complainant.92 

It  seems  that  in  the  absence  of  rule  or  statute  it  need  not  be  for- 
warded under  seal.93 

X.  INTERROGATORIES.  —  A.  Necessity  For.  — 1.  In  Equity. 
Under  the  chancery  practice  depositions  were  taken  regularly  upon 
written  interrogatories  and  cross-interrogatories  whether  before  exam- 
iners or  under  commissions.94 

2.  In  Federal  Courts.  —  The  above  was  formerly  the  regular  prac- 
tice in  equity  cases  in  the  United  States  courts.95 

The  present  general  practice  is  to  examine  witnesses  orally  before 
examiners,  upon  notice  of  election  to  do  so  by  either  party ;  but  testi- 
mony may  be  taken  on  commission  by  written  interrogatories,  "for 
special  reasons  satisfactory  to  the  court  or  judge."06 

3.  In  State  Courts.  —  In  some  states  depositions  must  be  taken 
on  interrogatories  where  the  parties  against  whom  it  is  desired  to 
use  the  same  are  under  disability  or  have  been  constructively  sum- 
moned and  have  not  appeared,97  and  under  the  statutes  or  practice 


great  wrong.  A  person  desiring  to 
avoid  the  testimony  of  a  witness  whom 
he  knew  would  testify  favorably  to 
his  adversary,  if  the  rule  was  as  con- 
tended for  by  the  appellant,  could  file 
just  such  interrogatories  as  would 
bring  out  the  evidence  desired  by  his 
adversary,  and,  upon  the  same  being 
crossed,  take  out  a  commission  and 
put  it  in  his  pocket,  never  intending 
to  take  the  deposition,  which,  but  for 
his  apparent  preparation  to  take,  his 
adversary  would  have  obtained."  Bur- 
ton v.  Galveston,  H.  &  S.  A.  R.  Co., 
61   Tex.   526. 

Second  Commission. — Where  there  is 
reason  to  believe  that  a  commission 
will  not  be  executed,  the  moving  party 
should  use  diligence  to  cause  another 
to  be  issued.  Lee  v.  Lee,  1  La.  Ann. 
318. 

92.  Machine  Co.  v.  Shillow,  14  Lane. 
Bar   (Pa.)    58. 

93.  Amee  v.  Wilson,  22  Me.  116. 
The    fact    that    the    commission    was 

eent  to  the  witness  instead  of  to  the 
officer,  where  the  witness  delivered  it 
to  the  officer  and  no  prejudice  is  shown 
to  have  been  caused,  does  not  invali- 
date the  deposition.  Phelps  v.  Walkey, 
84  Iowa  120,  50  N.  W.  560. 

94.  U.  S.— Van  Hook  v.  Pendleton, 
2  Blatchf.  85,  28  Fed.  Cas.  No.  16,852; 
Russell  v.  McLellan,  3  Woodb.  &  M. 
157,  21  Fed.  Cas.  No.  12,158.  Ark. 
Payne  v.  Danley,  18  Ark.  441,  68  Am. 


Dec.    187.      Miss. — Saunders    v.    Erwin, 
2  How.  732. 

95.  Russell  v.  McLellan,  3  Woodb. 
&  M.  157,  21  Fed.  Cas.  No.  12,158.  But 
where  the  evidence  in  an  equity  case 
was  to  be  chiefly  from  books  not  yet 
examined  the  court  held  it  unnecessary 
to    file    written    interrogatories. 

96.  Maryland  Trust  Co.  V.  Kirby 
Lumb.  Co.,  149  Fed.  443;  Henning  v. 
Boyle,  112  Fed.  397;  Bischoffscheim  v. 
Baltzer,  10  Fed.  1.  And  see  Palmer  v. 
Husbands,  134  Ky.  152,  119  S.  W.  762. 
See  also  U.  S.  Equity  Rules,  46,  47 
(1912). 

For  a  somewhat  similar  state  prac- 
tice, see  Lewis  v.  Fish,  40  111.  App. 
372. 

Oral  Examination  Abroad.  —  Wit- 
nesses may  be  examined  orally  under 
a  commission  abroad.  Cortes  Co.  v. 
Tannhauser,  18  Fed.  667;  Bischoff- 
scheim v.  Baltzer,   10  Fed.   1. 

97.  In  Kentucky  "depositions  are 
required  to  be  taken  upon  interroga- 
tories only  where  all  the  parties 
against  whom  the  deposition  is  to  be 
read  have  been  constructively  sum- 
moned and  have  not  appeared,  or  be 
defendants  and  under  disability  other 
than  coverture  or  infancy  and  cover- 
ture combined.  It  does  not  apply  when 
one  of  the  parties  is  an  adult."  Sears 
v.  Collie,  MS  Ky.  444,  146  S.  W.  1117. 
See  also  Civ.  Code  (Ky.),  §574;  Palmer 
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in  some  jurisdictions  written  interrogatories  are  required  where  depo- 
sitions are  taken  under  commission,  and  especially  when  so  taken 
in  other  jurisdictions.98 

The  purpose  of  serving  interrogatories  is  that  the  adverse  party 
may  be  advised  of  the  nature  of  the  questions  to  be  propounded,  and 
thereby  be  given  an  opportunity  to  frame  such  cross-interrogatories 
as  may  be  desired:99  But  in  the  absence  of  some  contrary  statute 
or  rule  of  court  or  settled  practice,  depositions  may  be  taken  on  oral 
interrogatories.1 


v.   Husbands,   134   Ky.   152,   119   S.   W. 
762. 

Innovation  on  Common  Law. — "The 
method  of  taking  the  testimony  in  the 
absence  of  the  parties  and  their  attor- 
neys' by  written  interrogatories  pro- 
pounded to  witnesses,  is  an  innovation 
upon  the  common  law  and  the  substan- 
tial requirements  of  the  statutes  should 
be  strictly  complied  with."  Eice  v. 
Ward,  93  Tex.  532,  56  S.  W.  747.  Con- 
sult also  Laird  v.  Ivens,  45  Tex.  621 ; 
Garner  v.  Cutler,  28  Tex.  175;  Clegg  r. 
Gulf  C.  &  S.  F.  E.  Co.  (Tex.),  137 
S.  W.  109,  affirming  127  S.  W.  1098. 

98.  Colo. — Mackey  v.  Briggs,  16 
Colo.  143,  26  Pac.  1*31.  la.— Anderson 
V.  Easton,  16  Iowa  56.  Mo. — Shepard 
v.  Missouri  P.  E.  Co.,  85  Mo.  629,  55 
Am.  Eep.  390.  N.  Y.— Deshon  V.  Pack- 
wood,  16  Abb.  Pr.  272n.  Pa.— Buck 
V.  Strong,  6  Pa.  Dist.  116,  19  Pa.  Co. 
Ct.  174,  39  W.  N.  C.  541. 

See  also  Fabian  v.  Davis,  5  Iowa 
456. 

In  Arkansas  the  statute  provides 
that  "a  party  to  whom  more  than 
three  days'  notice  to  take  a  deposition 
out  of  the  state  is  given  may,  by  no- 
tice to  the  adverse  party  or  his  attor- 
ney served  in  one  day  after  the  service 
of  the  first  notice,  require  the  deposi- 
tion to  be  taken  upon  interrogators" 
(Kirby's  Dig.,  §3176),  and  when  this 
is  required  the  deposition  must  be 
taken  upon  written  interrogatories  and 
cross-interrogatories.  Missouri  &  N. 
A.  E.  Co.  v.  Daniels.  98  Ark.  352,  136 
S.  W.  651. 

Under  the  Kentucky  statute  (Code, 
§571).  "if  more  than  three  days'  no- 
tice to  take  a  deposition  be  re- 
quired by  §567,  the  party  to 
whom  the  notice  is  given  may,  by  no- 
tice to  the  adverse  party  or  his  attor- 
ney served  on  the  day  when  the  first 
notice  is  given  or  on  the  following 
day,  require  the  deposition  to  be  taken 
upon   interrogatories,"    but    when    only 
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three  days'  notice  is  required  the  giv- 
ing of  longer  notice  confers  no  such 
right.  Kington  Coal  Co.  v.  Aaron,  147 
Ky.  480,  144  S.  W.  371. 

99.  Grant  Bros.  Const.  Co.  v.  United 
States,  13  Ariz.  388,  114  Pac.  955, 
960;  St.  Louis  &  S.  F.  E.  Co.  v.  Mat- 
lock (Tex.),  141  S.  W.  1067. 

Under  the  Texas  statute  "if  a  party 
to  a  suit  files  interrogatories  for  the 
purpose  of  taking  the  deposition  of  a 
witness,  and  notice  thereof  is  served 
on  the  adverse  party,  to  entitle  the 
latter  to  cross-examine  the  witness  by 
propounding  to  him  leading  questions, 
he  must  file  cross-interrogatories  be- 
fore the  issuance  of  the  commission. 
If,  after  due  notice,  he  fails  to  file 
cross-interrogatories  within  the  time 
allowed  for  the  issuance  of  the  com- 
mission, and  the  same  is  issued  and 
the  depositions  taken,  and  he  desires 
thereafter  to  obtain  other  or  addi- 
tional testimony  from  the  witness,  he 
must  propound  direct  interrogatories 
to  him  and  give1  the  opposite  party 
notice,  and  in  such  case  the  witness 
becomes  his  witness,  and  leading  ques- 
tions are  subject  to  objection."  St. 
Louis  &  S.  F.'E.  Co.  v.  Matlock  (Tex. 
Civ.  App.),  141  S.  W.  1067,  1069. 

1.  Ala. — Wiggins  v.  Pryor,  3  Port. 
430.  Kan.— State  v.  McCarty,  54  Kan. 
52,  36  Pac.  338.  Ky.— Smith  v.  Leavill, 
16)  Ky.  L.  Eep.  609,  29  S.  W.  319. 
See  Palmer  r.  Husbands,  134  Ky.  152, 
119  S.  W.  762.  Mo.— Hendricks  v.  St. 
Louis  Transit  Co.,  124  Mo.  App.  157, 
101  B.  W.  675.  N.  J.— Flavell  v. 
Flavell,  20  N".  J.  Eq.  211.  N.  C— 
Chippewa  Val.  Bank  v.  National  Bank, 
116  N.  C.  815,  21  S.  E.  688. 

See  also  Glenn  v.  Hunt,  120  Mo.  330, 
25  S.  W.  181. 

In  Missouri  when  a  commission  is- 
sues as  a  matter  of  right  (Eev.  St., 
1899,  §2882,  Anno.  St.,  1906,  p.  1661), 
interrogatories  need  not  be  attached. 
Glenn  v.  Hunt,   120   Mo.   330,  25  S.   W. 
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Permitting  Both  Written  and  Oral  Interrogatories. —  There  is  also  au- 
thority for  the  issuance  of  a  commission  with  written  interrogatories, 
and  permitting  in  addition  thereto  the  asking  of  oral  interrogatories 
when  necessary  for  the  purpose  of  more  fully  explaining  the  evidence 
and  the  answers  to  the  written  interrogatories.2 

4.  Upon  Letters  Rogatory.  —  It  has  been  held  that  written  inter- 
rogatories must  accompany  letters  rogatory.3 

B.  Form  op  Interrogatories.4  —  1.  Single  Set.  —  A  single  set 
of  interrogatories  may  be  prepared  to  be  put  to  several  witnesses,5 
or  the  draftsman  may  indicate  which  of  the  set  are  to  be  put  to 
each  of  the  witnesses  respectively.6 

2.  Entitling  and  Signing.  —  The  interrogatories  should  be  prop- 
erly entitled,7  and  be  signed  by  the  party  or  his  solicitor  or  attorney.8 

C.  Service.  —  Under  the  chancery  practice  the  interrogatories  and 
cross-interrogatories  were  not  served  upon  the  other  party.9  Statutes 
and  court  rules  sometimes  provide  for  such  service;10  but  otherwise  it 


181;  Hendricks  V.  St.  Louis  Transit 
Co.,  124  Mo.  App.  157,  101  S.  W.  675. 
But  where  a  special  commission  issued 
(Eev.  St.,  1899,  §2982,  Ann.  St.,  1906, 
p.  1665),  interrogatories  must  be  at- 
tached and  the  deposition  confined 
thereto.  Hendricks  v.  St.  Louis  Transit 
Co.,   supra. 

2.  Neilson's  Appeal,  230  Pa.  540, 
79  Atl.  709. 

3.  Buck  r.  Strong,  6  Pa.  Dist.  116, 
19  Pa.  Co.  Ct.  174,  39  W.  N.  C.  541; 
Doubt  v.  Pittsburgh  &  L.  E.  R.  Co., 
6  Pa.  Dist.  238,  19  Pa.  Co.  Ct.  178. 

4.  The  form  of  the  interrogatories 
will  be  found  in  4  Encyclopaedia  of 
Evidence,  pp.  362-4. 

5.  Howe  v.  Pierson,  12  Gray  (Mass.) 
26. 

6.  Fowler  v.  Merrill,  11  How.  (IT. 
S.)  375,  13  L.  ed.  736.  See  also  Savage 
V.   Birckhead,   20   Pick.    (Mass.)    167. 

7.  Interrogatories  for  the  examina- 
tion of  a  witness  in  chancery  are  reg- 
ularly entitled:  "Interrogatories  to 
be  exhibited  to  witnesses  to  be  pro- 
duced, sworn,  and  examined  in  a  cer- 
tain cause  now  depending  and  at  issue 
in  the  High  Court  of  Chancery,  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defend- 
ant, on  the  part  and  behalf  of  the 
above-named  plaintiff"  (or  defendant 
as  the  case  may  be). 

Under  the  chancery  practice  great 
care  must  be  taken  to  correctly  entitle 
the  interrogatories.  Lincoln  v.  Wright, 
4  Bear.  166,  4U  Eng.  Roprint  302; 
Pritchard  r.  Foulkes,  ^  Beav.  133.  48 
Eng.  Reprint  1130;  .lonos  v.  Smith, 
2   V.  &  C.   (Eng.)   42. 


A  failure  to  state  the  residence  of 
the  witness  in  the  interrogatories  when 
required  is  cured  by  stating  it  in  an 
accompanying  notice.  Semmens  v. 
Walters,  55  Wis.  675,  13   N.  W.   889. 

A  failure  to  give  the  names  and 
residences  of  the  witnesses  is  waived 
by  the  other  party's  consent  to  the 
immediate  issuance  of  the  commission 
without  cross-interrogatories.  Farmer 
v.   Farmer,   86   Ala.   322,   5   So.   434. 

8.  U.  S. — Russell  v.  McLellan,  3 
Woodb.  &  M.  157,  21  Fed.  Cas.  No. 
12,158;  Cunningham  V.  Otis,  1  Gall. 
166,  6  Fed.  Cas.  No.  3,485.  Ala.— Dill 
V.  Camp,  22  Ala.  249.  N.  Y.— Homer 
v.  Martin.  6  Cow.  156.  Eng. — Camp- 
bell v.  Dickens,  3  Y.  &  Coll.  720,  9  L. 
J.  Ex.  in  Eq.  33. 

The  interrogatories  may  be  signed 
by  an  attorney  though  the  statute  or 
rule  provides  for  signing  by  a  party 
or  counselor.  Ludlam  v.  Broderick,  15 
N.  J.  L.  269. 

The  failure  of  counsel  to  add  to 
his  signature  words  expressing  the 
character  in  which  he  signed  was  held 
iiu material.  Homer  v.  Martin,  6  Cow. 
(N.   Y.)    156. 

9.  Brush  v.  Vandenbergh,  1  Edw. 
Ch.    (N.   Y.)    649. 

10.  U.  S.— Rhoades  v.  Selin,  4 
Wash.  C.  C.  715,  20  Fed.  Cas.  No. 
11,740.  Ala.— Dill  v.  Camp,  22.  Ala. 
249.  Colo.— Gibbs  v.  Gibbs,  6  Colo. 
App.  368,  40  Pac.  781.  Ga.— Malone 
r.  Robinson,  77  Ga.  719;  Thomas  v. 
Kinsey,  8  Ga.  421.  Md. — Purner  v. 
Pierey,  40  Md.  212,  17  Am.  Rep.  591. 
Miss. — Saunders  v.  Erwin,  2   How.  732. 
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is  not  necessary  that  interrogatories  or   cross-interrogatories    be    so 
serve<  1 . " 

D.  Filing.  —  1.  Within  What  Time.  —  The  interrogatories  must 
be  filed  as  prescribed  by  statute  or  rule;  and  if  no  fixed  time  for 
filing  is  prescribed,  then  they  should  be  filed  a  reasonable  time  before 
the  commission  issues  to  give  the  other  party  an  opportunity  to  file 
objections  or  cross-interrogatories  or  both.12  Cross-interrogatories  may 
be  tiled  out  of  time  if  the  commission  has  not  issued.13  Both  inter- 
rogatories and  cross-interrogatories  must  be  filed  before  the  issuance 
of  the  commission.14 


Wash. — Hobart  v.  Jones,  5  Wash.  385, 
31    Pac.   879. 

See  also  Stockton  r.  Frey,  4  Gill. 
(Md.)    406,  45  Am.  Dec.  138. 

Under  a  joint  commission  the  court 
ordered  the  parties  to  serve  copies  of 
direct  interrogatories  simultaneously. 
Brush  v.  Vandenbergh,  1  Edw.  Ch.  (N. 
Y.)   649. 

The  interrogatories  need  not  be 
served  on  a  warrantor  who  has  not 
yet  been  called  in  the  action.  Pagett 
r.   Curtis,   15   La.   Ann.   451. 

Constructive  Service. — The  statute 
providing  for  constructive  service  must 
be  strictly  followed.  Medley  &  Co. 
V.  Wetzlar,  5  La,  Ann.  217. 

Proof  of  Service. — The  service  may 
be  proved  by  parol  evidence.  Purner 
t.  Piercy.  40  Md.  212,  17  Am.  Rep. 
591;  Thompson  v.  Herring,  27  Tex.  282. 

Waiver  of  Service. — Service  of  a 
copy  of  the  interrogatories  may  be 
waived.     Ballard  v.  Perry,  28  Tex.  347. 

11.  La.— Blanchin  v.  Pickett,  21  La. 
Ann.  680.  Mo.— Glenn  r.  Hunt,  120 
Mo.  330,  25  S.  W.  181.  N.  Y.— Brush 
v.  Vandenbergh,  1  Edw.  Ch.  649.  S.  C. 
Moore  f.  Willard,  30  S.  C.  615,  9  S.  E. 
273. 

12.  Ala. — East  Tennessee,  V.  &  G. 
R.  Co.  V.  Watson,  90  Ala.  41.  7  So. 
815.  111.— Haish  v.  Dreyfus,  111  111. 
App.  44.  N.  J. — Hendricks  v.  Craig, 
5  N.  J.  L.  567.  N.  Y.— Krauss  v.  Hall- 
beimer,  23  Civ.  Proc.  317,  29  N.  Y. 
Supp.    1106. 

Presumption  as  to  Time  of  Filing. 
In  the  absence  of  a  showing  to  the 
contrary,  it  will  be  presumed  that  the 
interrogatories  were  filed  before  the 
date  fixed  for  the  issuing  of  the  com- 
mission. Haish  v.  Dreyfus,  111  111. 
App.  44. 

13.  Case  V.  Cushman,  1  Pa.  241; 
Ector  v.  Wiggins,  30  Tex.  55. 

Filing     Cross  -  Interrogatories.  —  The 
court  may  extend  the  time  to  file  cross- 
Laterrogatories    on   cause    shown.      Leg- 
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gett  v.  Austin,  1  Clark  310,  2  Pa.  L. 
J.   247. 

Whe^e  a  statute  providing  that  the 
commission  might  issue  on  the  fifth 
day  after  notice  of  the  filing  of  the 
interrogatories,  it  was  held  that  the 
filing  of  cross-interrogatories  on  the 
evening  of  the  fifth  day  and  after  the 
commission  was  taken  out  was  too  late. 
McKinney   r.   O'Connor,   26   Tex.   5. 

It  is  proper  to  direct  in  a  commission 
to  a  foreign  country  that  no  additional 
interrogatories  be  put  to  the  witnesses. 
Cunningham  v.  Otis,  1  Gall.  166,  6  Fed. 
Cas.   No.   3,485. 

14.  U.  S.— Cunningham  V.  Otis,  1 
Gall.  166,  6  Fed.  Cas.  No.  3,485.  Ala. 
Dill  v.  Camp,  22  Ala.  249.  Tex. — Ector 
v.  Wiggins,   30   Tex.   55. 

See  also  Stockton  v.  Frey,  4  Gill. 
(Md.),  406,  45  Am.  Dec.  138. 

Dispensing  With  Filing. — But  in  the 
absence  of  an  express  statute,  it  seems 
to  be  within  the  discretion  of  the  court 
to  dispense  with  the  filing  of  interroga- 
tories before  the  commission  issues. 
Russell  v.  McLellan,  3  Woodb.  &  M. 
157,  21  Fed.  Cas.  No.  12,158;  Cunning- 
ham v.  Otis,  1  Gall.  166,  6  Fed.  Cas. 
No.    3,845. 

In  some  jurisdictions  it  seems  to  be 
permissible  for  a  party  to  send  inter- 
rogatories direct  to  the  commissioner. 
Bronson  v.  Bronson,  4  Brewst.  (Pa.) 
394. 

Withdrawing  Cross  -  Interrogatories. 
It  has  been  held  that  a  party  who 
has  filed  cross-interrogatories  has  no 
right  to  withdraw  them.  "The  direct 
interrogatories  may  not  have  been  an- 
swered as  explicitly  and  fully  as  they 
might  and  ought  to  have  been.  The 
answers  to  the  cross-interrogatories 
might  have  supplied  the  defect,  and 
these  interrogatories  may  have  been 
withdrawn  in  the  belief  that,  if  an- 
swered, such  would  be  the  conse- 
quence." Union  Bank  v.  Torrey,  5 
Duer  (N.  Y.)  626. 
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2.  Notice.  —  There  is  no  general  principle  of  law  which  requires 
notice  of  the  filing  of  interrogatories  or  cross-interrogatories.15  But 
statutes  and  rules  of  court  commonly  provide  for  such  notice.10  It 
has  been  held  that  there  may  be  constructive  notice  from  interroga- 
tories having  been  on  file  for  a  considerable  length  of  time.17 

E.  Settlement  Of.  —  Under  the  the  chancery  practice  interroga- 
tories and  cross-interrogatories  are  referred  to  a  master  for  settlement 
subject  to  the  review  of  the  court.18 

In  the  federal  courts  the  examiner  must  note  all  objections  to  the 
questions  and  take  the  testimony  subject  to  them,  without  passing 
upon  them.19 

Under  the  practice  in  some  jurisdictions  exceptions  to  improper 


15.  Frevall  f.  Bache,  5  Cranch  C.  C. 
463,  9  Fed.  Cas.  No.  5,113;  Clay  v. 
Kirkland,  4  Mart.  O.  S.   (La.)   405. 

16.  Ala. — Edwards  v.  Edwards,  142 
Ala.  267,  39  So.  82;  National  Fertilizer 
Co.  v.  Holland,  107  Ala.  412,  18  So. 
170;  Oxford  Iron  Co.  v.  Quinchett,  44 
Ala.  487;  Stuckey  v.  Bellah,  41  Ala. 
700.  Del.— State  v.  Jones,  2  Har.  393. 
Ga. — Malone  v.  Bobinson,  77  G-a.  719. 
La..— Smelser  v.  Williams,  4  Bob.  152; 
Lard  v.  Strother,  4  Bob.  95;  Gill  v. 
Phillips,  6  Mart.  (N.  S.)  152.  Md. 
Baltimore  &  O.  B.  Co.  p.  State,  60 
Md.  449;  Parker  v.  Sedwick,  4  Gill 
318.  See  also  Stockton  v.  Frey,  4  Gill 
406,  45  Am.  Dec.  138.  Pa.— Coxe  v. 
Ewing,  4  Yeates,  429.  Eng.— Stein- 
keller  v.  Newton,  1  Scott  (N.  B.)  148, 
8  D.  P.  C.  579,  9  Car.  &  P.  313,  38 
E.  C.  L.  129,  6  Man.  &  G.  30n,  46  E. 
C.  L.  30,  9  L.  J.  C.  P.  262. 

As  to  service,  see  Merrill  v.  Dawson, 
1  Hempst.  563,  17  Fed.  Cas.  No.  9,469. 

The  notice  must  be  reasonable  and 
proof  of  service  "on  or  about"  the 
day  the  commission  issued  is  not  suf- 
ficient. Parker  v.  Sedwick,  4  Gill 
(Md.)    318. 

Supplementary  Interrogatories.  —  No- 
tice must  be  given  of  the  filing  of 
additional  interrogatories  after  the 
original  interrogatories  have  been 
crossed.  Stubbs  v.  Fleming,  92  Ga. 
354,  17  S.  E.  935. 

Who  Entitled  to  Notice.— After  a 
decree  pro  confesso  the  party  in  con- 
tempt is  not  entitled  to  notice  of  the 
filing  of  interrogatories,  nor  is  it  nec- 
essary that  they  should  remain  on  file 
ten  days  prior  to  the  issuance  of  a 
commission.  Attkisson  V.  Attkisson, 
17  Ala.  256. 

Where  plaintiff's  creditors  interfered 
and  prosecuted  the  suit  on  the  ground 


that  he  was  about  to  abandon  it,  it 
was  held  unnecessary  for  them  to  give 
him  an  opportunity  to  file  cross-inter- 
rogatories. Succession  of  Baum,  11 
Bob.    (La.)    314. 

Proof  of  Notice. — Proof  of  the  notice 
may  be  made  without  a  demand  upon 
the  party  notified  to  produce  the  notice. 
Quinley  v.  Atkins,  9  Gray  (Mass.)   370. 

Waiver  of  Notice. — A  written  waiver 
of  the  right  to  file  cross-interrogatories 
is  a  waiver  of  notice  of  the  filing  of 
interrogatories  and  a  consent  to  the 
immediate  issuance  of  the  commission. 
Cook  V.  Martin,  5  Smed.  &  M.  (Miss.) 
379. 

A  party  who  acknowledges  service 
of  interrogatories  and  returns  the  same 
the  next  day  with  cross-interrogatories, 
waives  the  notice  required  by  statute 
and  consents  that  the  commission  may 
issue  at  once.  Tollett  v.  Jones,  3  Bob. 
(La.)    274. 

17.  Baltimore  &  O.  E.  Co.  v.  State, 
60  Md.  449;  Hatton  v.  McC'lish,  6  Md. 
407.  See  also  Owings  v.  Norwood,  2 
Har.   &  J.   (Md.)   96. 

Filing  fourteen  days  before  the  issu- 
ance of  the  commission  was  deemed  con 
structive  notice  to  file  cross-interroga 
tories  in  Hatton  v.  McClish,  6  Md.  407 

18.  U.  S. — Boudereau  t\  Montgom 
ery,  4  Wash.  C.  C.  186,  3  Fed.  Cas 
No.  1,694.  Ark.— Clark  v.  Moss,  11 
Ark.  736.  Ky.— Doran  v.  Shaw,  3  T 
B.  Mon.  411.  Can. — Toronto,  etc.  Assn 
V.  Houston,  9  Ont.  L.  E.  527. 

19.  Equity  rule  51  (1912);  Blease  V, 
Garlington,  92  U.  S.  1,  7,  23  L.  ed.  521; 
Appleton  v.   Ecaubert,   45   Fed.   281. 

Patent  Contests. — This  rule  does  not 
apply  to  cases  pending  in  the  patent 
office.  Lacroix  v.  Tyberg,  149  Fed. 
782. 
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interrogatories  must  be  filed  before  the  commission  is  issued.20  They 
should  not  be  suppressed  as  incompetent  or  irrelevant  if  responsive 
answers  thereto  may  become  competent  or  relevant  by  reason  of  the 
introduction  of  other  evidence.21     But  if  they  are  of  such  character 


20.      Settling      Interrogatories.  —  It 

seems  that  the  proper  practice  is  to  file 
exceptions  to  improper  interrogatories, 
and  not  to  move  to  strike  them  off.  Wil- 
cox v.  Dodge,  53  Hun  565,  23  Abb.  N. 
C.  209,  17  Civ.  Proc.  248,  6  N.  Y.  Supp. 
368;  McMurdy  v.  Connecticut  Gen. 
Life  Ins.  Co.,  5  W.  N.  C.  (Pa.)  211; 
Yorke  Estates,  5  Pa.  Dist.  264. 

Objections  as  to  form  should  be  made 
before  the  commission  issues.  Jones  v. 
Smith,  6  Iowa  229. 

The  omission  of  the  court  to  pass 
on  objections  to  interrogatories  is  not 
prejudicial  error  where  all  valid  objec- 
tions are  passed  on  when  the  deposition 
is  offered  jin  evidence.  Cocker  v. 
Franklin  Hemp  &  Bag  Co.,  1  Story  169, 
5  Fed.  Cas.  No.  2,930. 

In  New  York  objections  to  the  com- 
petency or  credibility  of  the  witness 
or  to  the  relevancy  or  substantial  com- 
petency of  a  question  put  to  him  may 
be  made  on  the  trial  as  if  the  witness 
was  being  then  orally  examined.  All 
other  objections  should  be  taken  at  the 
time  of  the  settlement  of  the  interroga- 
tories. Brewer  v.  Press  Pub.  Co.,  20 
Misc.  509.  46  N.  Y.  Supp.  639.  See 
also  Wanamaker  r.  Megraw,  168  N.  Y. 
125.  131,  61  N.  E.  112;  Spurr  &  Sons 
v.  Empire  State  Surety  Co.,  106  N.  Y. 
Supp.  1009.  But  this  will  not  prevent 
the  court  from  requiring  the  cross- 
interrogatories  to  be  restricted  so  as 
not  to  abuse  the  right  of  cross-exami- 
nation (Treadwell  v.  Greene,  89  App. 
Div.  60,  85  N.  Y.  Supp.  318),  or  to 
disallow  interrogatories,  when  the  evi- 
dence that  would  be  elicited  could  not 
be  introduced  upon  the  trial  (Walton 
V.  Godwin,  54  Hun  387,  7  N.  Y.  Supp. 
926;  Wilcox  v.  Dodge,  53  Hun  565,  23 
Abb.  N.  C.  209,  17  Civ.  Proc.  248,  6 
N.  Y.  Supp.  368). 

Notice  of  the  proposed  settlement  of 
interrogatories  may  be  given  at  the 
same  time  that  notice  of  the  applica- 
tion for  a  commission  is  served  (Arnold 
v.  Nye,  23  Mich.  286),  but  they  should 
not  be  settled  before  the  hour  named 
in  the  notice  (Cronkhite  v.  Mills,  76 
Mich.  669,  43  N.  W.  679). 

Allowance  Nunc  Pro  Tunc. — Under 
the  general  power  to  amend  any  "pro- 
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cess"  or  "proceeding,"  the  court  may 
endorse  the  allowance  of  interroga- 
tories nunc  pro  tunc  after  the  commis- 
sion has  been  executed  and  returned. 
Leeteh  v.  Atlantic  Mut.  Ins.  Co.,  4 
Daly  (N.  Y.)  518. 

Effect  of  Settlement. — "The  settle- 
ment of  the  interrogatories  is  in  no 
sense  a  decision  that  they  are  compe- 
tent or  proper.  *  *  *  The  allowance 
or  settlement  is  required  only  for  the 
purpose  of  authenticating  the  interroga- 
tories as  the  ones  which  the  commis- 
sioner is  authorized  to  propound  to  the 
witness."  Wanamaker  v.  Megraw,  168 
N.  Y.  125,  131,  61  N.  E.  112. 

Procedure  When  Settlement  Unsatis- 
factory.— When  a  party  feels  himself 
aggrieved  by  the  action  of  the  justice 
in  allowing  or  rejecting  interrogatories, 
the  practice  is  to  appeal  and  not  to 
move  for  a  rehearing  before  another 
justice.  Spurr  &  Sons  v.  Empire  State 
Surety  Co.,   106  N.  Y.   Supp.   1009. 

Waiver  of  Form. — Where  the  inter- 
rogatories are  settled  by  agreement  of 
the  parties,  objections  to  their  form 
are  waived  except  as  they  are  ex- 
pressly reserved  in  the  agreement. 
Cope  v.  Sibley,  12  Barb.  (N.  Y.)  521; 
Morse  V.  Cloves,  11  Barb.   (N.  Y.)   100. 

21.  Ind.— Covey  v.  Campbell,  52 
Ind.  157;  Pittsburgh,  C.  &  St.  L.  K. 
Co.  v.  Theobald,  51  Ind.  246.  la.— 
Jones  v.  Smith,  6  Iowa  229.  Mich.— 
Thurstin  v.  Luce,  61  Mich.  292,  28 
N.  W.  103.  N.  Y.— Uline  V.  New  York, 
C.  &  H.  E.  Co.,  79  N.  Y.  175;  Hemen- 
way  V.  Knudson,  67  Hun  648,  21  N.  Y. 
Supp.  679;  Walton  V.  Godwin,  54  Hun 
387,  7  N.  Y.  Supp.  926;  Wilcox  V. 
Dodge,  53  Hun  565,  23  Abb.  N.  C. 
209,  17  Civ.  Proc.  248,  6  N.  Y.  Supp. 
368;  Fry  v.  Manhattan  Trust  Co.,  2 
Misc.  520,  22  N.  Y.  Supp.  386;  Thorp 
V.  Eiley,  24  Jones  &  S.  254,  3  N.  Y. 
Supp.  547.  Pa. — In  re  Howell's  Estate, 
14  Phila.  329,  38  Leg.  Int.  478;  In  re 
Montgomery,  3  Brewst.  306;  Moelling 
V.  Navigation  Co.,  4  W.  N.  C.  72; 
Yorke    Estates,   5   Pa.    Dist.   264. 

"In  reviewing  interrogatories  it  is 
impossible  in  many  cases  to  decide 
whether  the  interrogatory  itself,  or  the 
particular    form    in    which    it    is    pro- 
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that   the   answers   thereto    cannot   become    relevant,    they   should   be 
suppressed.22 

F.  Amendment  Of.  —  On  the  discovery  of  defects  therein,  the 
person  filing  interrogatories  may  amend  the  same  before  the  com- 
mission issues.23 

G.  Annexing  to  Commission.  —  Under  the  chancery  practice,  in- 
terrogatories and  cross-interrogatories  were  presumed  to  be  annexed 
to  the  commission  when  one  issued.     The  failure  to  so  annex  them 


pounded,  is  the  proper  one  or  not,  with- 
out a  knowledge  of  the  general  merits 
of  the  cause,  or  of  the  points  in  issue 
between  the  parties.  Under  such  cir- 
cumstances, it  seems  proper  that  the 
court  should  reserve  their  ultimate  de- 
cision until  the  trial  in  all  doubtful 
cases,  so  that  the  party  affected  there- 
by may  have  a  full  opportunity  to  file 
exceptions  to  the  ruling  of  the  court, 
and  thus  to  bring  the  matter  under  the 
review  of  the  appellate  court,  or  to 
move  for  a  new  trial."  Story,  J.,  in 
Cocker  v.  Franklin  Hemp  &  Bag  Co., 
1  Story  169,  5  Fed.  Cas.  No.  2,930.  See 
also  Jones  v.  Jones,  75  Hun  35,  27  N. 
Y.  Supp.  274. 

"Otherwise  certain  evidence,  such 
as  anticipates  the  evidence  of  the  op- 
posite party,  or  for  the  purpose  of 
impeaching  or  answering  impeaching 
questions,  or  the  contents  of  papers 
lost  or  destroyed,  could  never  be  se- 
cured bv  depositions."  Pittsburgh,  C. 
&  St.  L.  R.  Co.  v.  Theobald,  51  Ind. 
246. 

Great  liberty  should  be  exercised  in 
allowing  cross-interrogatories  for  the 
purpose  of  testing  the  credibility  of 
the  witness  upon  matters  collateral  to 
the  main  issue.  "He  cannot  tell  what 
the  exigencies  of  the  trial  may  be,  and 
he  cannot  determine  how  far  a  cross- 
examination  may  be  required  to  be  car- 
ried, nor  precisely  what  facts  will  be- 
come important."  Uline  v.  New  York 
C.  &  H.  E.  Co.,  79  N.  Y.  175. 

Transaction  With  Deceased  Person. 
Interrogatories  relating  to  personal 
transactions  with  a  deceased  person 
should  not  be  disallowed,  since  some- 
thing may  arise  on  the  trial  to  make 
the  evidence  admissible.  Wilcox  v. 
Dodge,  53  Hun  565,  23  Abb.  N.  C. 
209,  17  Civ.  Proe.  248,  6  N.  Y.  Supp. 
368. 

A  hypothetical  question  as  to  the 
value  of  service  will  not  be  suppressed 
as  it  may  become  relevant  by  reason  of 


i  other  testimonv  in  the  case.  Covev  v. 
Campbell,  52  Ind.  157. 

Rebuttal  Testimony. — A  party  has  a 
right  to  frame  interrogatories  for  the 
purpose  of  rebuttal  of  the  possible  evi- 
dence of  his  adversary.  Fry  v.  Man- 
hattan Trust  Co.,  2  Misc.  520,  23  Civ. 
Proc.  98,  22  N.  Y.  Supp.  386. 

Offer  To  Stipulate. — Ordinarily  an 
interrogatory  should  not  be  suppressed 
because  the  adverse  party  offers  to 
stipulate  as  to  the  particular  fact  in- 
volved in  the  question.  Thorp  v.  Riley, 
24  Jones  &  S.  254,  3  N.  Y.  Supp.  547. 

22.  Macdonald  v.  Garrison,  2  Hilt. 
510,  9  Abb.  Pr.  178;  Hemenway  v. 
Knudson,  67  Hun  648,  21  N.  Y.  Supp. 
679;  Dent  v.  Society  of  Friars,  62  Hun 
620,  16  N.  Y.  Supp.  684;  Walton  v. 
Godwin,  54  Hun  387,  7  N.  Y.  Supp. 
926;  Wilcox  v.  Dodge,  53  Hun  565, 
23  Abb.  N.  C.  209,  17  Civ.  Proc.  248, 
6  N.  Y.  Supp.  368;  Moelling  v.  Naviga- 
tion Co.,  4  W.  N.  C.  (Pa.)  72.  See 
also  Teague  v.  South  Carolina  R.  Co., 
8  Rich.  L.  (S.  C.)  154. 

Interrogatories  as  to  particular  acts 
of  misconduct  for  the  purpose  of  im- 
peaching the  character  of  a  witness 
or  party  to  the  action  should  be  sup- 
pressed. McDonald  V.  Garrison,  2  Hilt. 
(N.  Y.)  510,  9  Abb.  Pr.  178;  Gilpin  v. 
Dalv,  58  Hun  610,  20  Civ.  Proc.  91, 
12  iST.  Y.  Supp.  448. 

23.  Del. — Cannon  v.  Kinney,  3  Har. 
317.  Mass. — Allen  v.  Babcock,  15  Pick. 
56.  N.  Y.— Gilpin  v.  Daly,  20  Civ. 
Proc.  91,  58  Hun  610,  12  N.  Y.  Supp. 
448. 

Additional  Interrogatories. — ft  has 
been  held  proper  to  file  supplementary 
cross-interrogatories  after  the  return 
of  a  commission  for  the  purpose  of 
impeaching  the  credit  of  the  witness. 
Augusta  &  K.  R.  Co.  V.  Killian,  79  Ga. 
234,  4  S.  E.  165,  11   Am.  St.  Rep.  410. 

Where  it  was  necessary  to  frame  ad- 
ditional interrogatories  the  chancery 
practice    required    a    special    order    for 
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is  not  fatal  to  the  depositions.24    It  seems  that  copies  may  be  attached 
to  the  commission  and  the  originals  remain  on  file.25 

XI.  ORAL  EXAMINATION.  —  A.  When  Permitted.  —  In  some 
jurisdictions  where  depositions  are  regularly  taken  upon  written  in- 
terrogatories, the  courts  may,  in  their  discretion,  grant  commissions 
for  the  oral  examination  of  witnesses.26  But  the  circumstances  must 
be  peculiar  and  the  reasons)  strong  to  justify  the  exercise  of  this 
discretion.21. 


that  purpose.  Carter  v.  Draper,  2  Sim. 
52,  57  Eng.  Eeprint  710;  King  of  Han- 
over v.  Wheatley,  4  Beav.  78,  49  Eng. 
Eeprint  267. 

24.  Glenn  v.  Hunt,  120  Mo.  330, 
25  S.  W.  181. 

25.  Stone   v.   Stillwell,  23   Ark.  444. 

26.  Hawaii. — Collector  r.  Circuit 
Judge,  12  Hawaii  99.  N.  Y. — Jones  v. 
Hoyt,  63  How.  Pr.  94,  10  Abb.  N.  C. 
324,  16  Jones  &  S.  118;  Bliss  v.  Horn- 
thai,  87  Hun  110,  33  N.  Y.  Supp.  1018; 
Hart  V.  Ogdensburg  &  L.  C.  R.  Co., 
67  Hun  556,  22  N.  Y.  Supp.  401; 
Keampfer  v.  Gorman,  22  Civ.  Proc.  34, 
63  Hun  631,  17  N.  Y.  Supp.  857.  Pa. 
Carter  v.  Producers'  Oil  Co.,  5  Pa.  Dist. 
640.  Can. — Watson  v.  McDonald,  8 
Ont.  Pr.  354.  See  also  Egbert  v.  Citi- 
zens' Ins.  Co.,  7  Fed.  47. 

Where  under  the  statute  either  party 
may  examine  or  cross-examine  wit- 
nesses orally  under  an  open  commission, 
it  is  error  to  order  the  examination  to 
take  place  on  written  interrogatories 
and  cross-interrogatories.  Clark  v.  Sul- 
livan, 55  Hun  604,  8  N.  Y.  Supp.  565. 

Written  Interrogatories  Under  Order 
for  Oral  Examination. — Where  the  wit- 
ness was  examined  orally  under  an  or- 
der for  an  oral  examination  and  cross- 
examination  and  afterwards  written  in- 
terrogatories were  sent  to  the  officer 
and  put  to  the  witness  by  him,  the  dep- 
osition was  excluded.  Nevitt  v.  Crow, 
1   Colo.  App.  453,  29  Pac.  749. 

27.  Deery  v.  Byrne,  120  App.  Div. 
6,  104  N.  Y.  Supp.  *836;  Depue  v.  Depue, 
115  App.  Div.  466,  101  N.  Y.  Supp.  412; 
Thalmann  v.  Importers'  &  Traders' Nat. 
Bank,  74  App.  Div.  629,  77  N.  Y.  Supp. 
586;  Stewart  v.  Russell,  66  App.  Div. 
542,  73  N.  Y.  Supp.  249;  Predigested 
Food  Co.  v.  Scott,  28  App.  Div.  59,  50 
N.  Y.  Supp.  896;  Einstein  v.  General 
Elec.  Co.,  9  App.  Div.  570,  41  N.  Y. 
Supp.  808;  Darling  v.  Klock,  74  Hun 
248,  26  N.  Y.  Supp.  445;  Lentilhon  v. 
Bacon,    65    Hun    626,    20    N.    Y.    Supp. 
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488;  Beadleston  v.  Beadleston,  50  Hun 
603,  2  N.  Y.  Supp.  814;  Froude  v. 
Froude,  1  Hun  (N.  Y.)  76,  3  Thomp. 
&  C.  79;  Burnell  v.  Coles,  23  Misc.  615, 
52  N.  Y.  Supp.  200;  Carter  v.  Produc- 
ers' Oil  Co.,  5  Pa.  Dist.  640;  Sprague 
v.  Greenwald,  5  Pa.  Dist.  631. 

In  Pennsylvania  "the  act  of  June 
25,  1895,  P.  L.  279,  worked  no  change 
in  policy.  The  act  particularly  pro- 
vides that  the  taking  of  testimony  upon 
commission  and  interrogatories  was  not 
intended  thereby  to  be  superseded,  and, 
so  far  as  the  cited  cases  show,  the  com- 
mon pleas  courts  have  with  unanimity 
properly  ruled  that  oral  depositions  will 
not  be  permitted  thereunder  unless  a 
special  and  substantial  reason  is  shown 
for  departing  from  the  previously  es- 
tablished practice."  Neilson's  Appeal, 
230  Pa.  540,  79  Atl.  709. 

An  order  granting  an  open  commis- 
sion was  affirmed  on  appeal  where  the 
adverse  party  refused  to  permit  the 
use  of  a  deposition  of  the  same  wit- 
nesses taken  in  another  case  involving 
the  same  questions,  at  the  taking  of 
which  he  had  been  represented  by 
counsel,  and  which  was  taken  on  an 
open  commission  issued  by  consent,  but 
the  court  did  not  pass  on  the  question 
whether  in  such  a  case  as  this  an  open 
commission  should  be  issued.  Bliss  v. 
Hornthal,  87  Hun  110,  33  N.  Y.  Supp. 
1018. 

Difficulty  in  Framing  Interrogatories. 

An  affidavit  stating  that  it  would  be 
impracticable  to  frame  interrogatories 
covering  the  evidence  desired,  but  not 
stating  any  facts  upon  which  such  con- 
clusion is  based,  is  not  sufficient.  Stew- 
art V.  Russell,  66  App.  Div.  542,  73 
N.  Y.  Supp.  249. 

An  affidavit  in  support  of  an  appli- 
cation for  an  open  commission  which 
states  "as  the  conclusion  of  the  plain- 
tiff that,  owing  to  the  character  of 
the  action  and  the  aversion  of  the 
proposed  witness  to  testify,  it  has  been 
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B.  "When  in  Addition  to  Written  Interrogatories.  —  So  also 
courts  will  exercise  a  discretion  to  allow  an  oral  cross-examination 
of  a  witness  examined  on  written  interrogatories  only  upon  a  strong 
showing  of  the  necessity  therefor,28  and  then  only  for  the  purpose 


impossible  to  secure  such  full  state- 
ments from  them  as  will  enable  and 
permit  counsel  to  draw  such  interroga- 
tories for  their  respective  examinations 
as  will  bring  out  all  the  facts  within 
their  knowledge.  *  *  *  The  affiant 
also  says  that  his  counsel  advises  him 
that  the  proper  examination  of  said 
witnesses  can  only  be  made  by  oral 
questions."  The  affidavit  was  held  in- 
sufficient as  consisting  only  of  conclu- 
sions with  no  statement  of  the  facts 
upon  which  those  conclusions  'rest. 
Depue  V.  Depue,  115  App.  Div.  466,  101 
N.  Y.  Supp.  412. 

In  an  action  by  stockholders  to  re- 
strain the  consolidation  of  corporations, 
an  open  commission  was  ordered  where 
the  moving  party  had  no  exact  knowl- 
edge of  the  methods  of  the  corpora- 
tions and  did  not  know  the  names  of 
the  persons  in  possession  of  the  books 
and  documents,  or  the  names  of  the 
persons  who  had  acted  for  the  corpora- 
tion at  the  time  certain  material  events 
took  place.  Hart  v.  Ogdensburg  &  L. 
C.  E.  Co.,  67  Hun  556,  22  N.  Y.  Supp. 
401. 

The  fact  that  the  witnesses  whose 
testimony  was  desired  were  the  of- 
ficials of  a  bank  which  was  a  corre- 
spondent of  the  defendant  bank,  and 
that  such  officials  refused  plaintiff  any 
information  upon  the  matter  in  contro- 
versy, was  held  not  sufficient  ground 
to  justify  the  granting  of  an  open 
commission.  Thalmann  v.  Importers' 
&  Traders'  Nat.  Bank,  74  App.  Div. 
629,  77  N.  Y.  Supp.  586. 

Unwilling  and  Hostile  Witnesses. 
An  open  commission  has  been  granted 
where  the  witnesses  were  alleged  to 
be  unwilling  witnesses  from  long  busi- 
ness relations  with  the  adverse  party. 
Jones  v.  Hoyt,  63  How.  Pr.  (N.  Y.) 
94,  10  Abb.  N.  C.  324. 

Contra. — Kaempfer  v.  Gorman,  22 
Civ.  Proc.  34,  63  Hun  631,  17  N.  Y. 
Supp.  857,  holding  that  an  open  com- 
mission will  not  be  granted  simply 
because  the  proposed  witnesses  are 
hostile. 

Where  it  appeared  that  a  witness 
was  reluctant  to  testify  for  the  plain- 
tiff on  account  of  his  employment  by 


the  defendant,  and  it  was  impossible 
to  foresee  whether  he  would  testify 
frankly,  an  open  commission  was 
granted.  Frounfelker  v.  Delaware,  L. 
&  W.  E.  Co.,  81  App.  Div.  67,  80  N. 
Y.  Supp.  701. 

Where  in  the  contest  of  a  will  for 
undue  influence  and  testamentary  in- 
capacity, the  testator  had  resided  in 
another  state  for  a  considerable  period 
prior  to  the  execution  of  the  will,  and 
all  the  witnesses  resided  in  that  state, 
it  was  held  proper  to  allow  an  open 
commission  to  take  their  testimony. 
In  re  Anderson 's  Will,  84  App.  Div. 
268,  82  N.  Y.  Supp.  683. 

Where  it  was  necessary  for  the  plain- 
tiff in  an  action  for  divorce  to  prove 
her  allegations  by  the  testimony  of  the 
friends  and  associates  of  the  defen- 
dant, an  oral  examination  was  allowed. 
McCampbell  v.  McOampbell,  20  Ky.  L. 
Eep.  552,  46  S.  W.  18.  But  see  Depue 
v.  Depue,  115  App.  Div.  466,  101  N. 
Y.  Supp.  412,  as  to  the  disinclination 
of  courts  to  issue  an  open  commission 
in   a   divorce   action. 

An  oral  examination  was  granted 
where  the  proposed  witnesses  possessed 
knowledge  material  to  the  case,  and 
were  hostile  to  the  moving  party, 
and  satisfactory  written  interroga- 
tories could  not  be  framed  in  advance. 
Carter  -v.  Producers'  Oil  Co.,  5  Pa. 
Dist.  640. 

28.  U.  S. — Coates  v.  Merrick  Thread 
Co.,  41  Fed.  73.  N.  Y—  Clayton  v. 
Yarrington,  16  Abb.  Pr.  273n;  Ander- 
son v.  West,  9  Abb.  Pr.  (N.  S.)  203. 
Eng— Pole  v.  Eogers,  5  D.  P.  C.  632, 
4  Scott  479,  3  Bing.  N.  C.  780,  3 
Hodges  83,  6  L.  J.   C.  P.   216. 

Under  a  statute  providing  that  the 
eourt  might  grant  commissions  on  such 
terms  as  justice  might  require,  the 
court  granted  a  commission  to  examine 
a  party  in  his  own  behalf  in  England 
on  condition  that  he  submit  to  an  oral 
cross-examination.  Wainwright  v.  Low. 
49  Hun  283,  1   N.  Y.  Supp.  786. 

Hostile  Witnesses. — Where  the  wit- 
nesses to  be  examined  were  hostile  to 
the  adverse  party  and  long  cross-inter- 
rogatories would  be  necessary,  the 
court    allowed    an    oral    cross-examina- 
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of  explaining  and  elucidating  the  evidence  and  the  answers  given 
to  the  interrogatories.-11  The  proper  procedure  in  such  case  is  for 
the  commissioner  to  apply  to  a  court  in  the  jurisdiction  where  the 
deposition  is  being  taken  for  an  order  requiring  the  witness  to  reply 
to  certain  oral  questions  put  by  him.30 

C.  Oral  Cross-Examination  When  Direct  Is  on  Interroga- 
tories. —  A  party  has  the  right  to  orally  cross-examine  a  witness  not- 
withstanding the  fact  that  his  examination  in  chief  is  on  interroga- 
tories.31 The  right  may  be  waived  by  stipulation,32  but  the  court, 
in  its  discretion,  may  relieve  a  defendant  from  such  stipulation  when 
that  course  is  warranted  by  the  facts  presented.33 

XII.  THE  COMMISSIONER  OR  OFFICER. —  A.  Under  Stat- 
utes. —  1.  Designation  of  Officer.  —  Statutes  which  provide  for  tak- 
ing depositions  on  notice,  without  an  order  of  court  or  commission, 
uniformly  designate  certain  classes  of  officers  who  may  take  the  depo- 
sitions.34 Some  statutes  also  provide  for  the  appointment  or  selection 
of  some  one  or  more  of  such  officers  to  take  depositions  under  a  com- 
mission.35 

A  statutory  authority  to  take  depositions  must  be  clear,36  and  must 


tion.  Clayton  v.  Yarrington,  16  Abb. 
Pr.    (N.   Y.)    273   n. 

Difficulty  in  Framing  Cross-Interrog- 
atories.— On  the  granting  of  a  com- 
mission to  examine  the  principal  wit- 
nesses in  a  foreign  state,  it  was  ordered 
that  the  adverse  party  be  allowed  to 
cross-examine  them  orally  where  it  was 
shown  to  be  difficult  for  him  to  antici- 
pate what  their  testimony  would  be. 
Laidley  v.  Eogers,  67  Hun  653,  23  Civ. 
Proc.   110,  22   N.  Y.   Supp.  468. 

Where  the  interrogatories  were  so 
numerous  and  covered  so  many  trans- 
actions as  to  make  it  difficult  to  frame 
cross-interrogatories,  the  adverse  party 
was  given  leave  to  cross-examine  the 
witness  orally.  Parsons  v.  Middleton, 
9  Pa.  Dist.  53. 

29.  Neilson's  Appeal,  230  Pa.  540, 
79   Atl.   709. 

30.  Neilson's  Appeal,  230  Pa.  540, 
79   Atl.   709. 

31.  Goodman  v.  Soperstein,  115  Md. 
678,  81  Atl.  695;  McManus  v.  Durant, 
142  App.  Div.  775,  127  N.  Y.  Supp. 
497  (in  this  case  the  plaintiff  was  to 
be  examined  and  his  counsel  submitted 
304  interrogatories.  The  court  said: 
"Irrespective  of  whether  it  be  prac- 
ticable to  frame  cross-interrogatories, 
the  defendant  should  have  the  right 
to  cross-examine  his  adversary  for  rea- 
sons so  obvious  that  it  is  not  deemed 
necessary  to  state  them"). 

See  also  U.  S.  Equity  Eule  54  (1912). 

Vol.  VII 


32.  McManus  v.  Durant,  142  App. 
Div.   775,   127  N.  Y.  Supp.   497. 

33.  McManus  v.  Durant,  142  App. 
Div.  775,  127  N.  Y.  Supp.  497. 

34.  See  generally  the  statutes  of  the 
several  states. 

35.  Pa.— Keller  v.  Nutz,  5  Serg.  & 
E.  246.  Tex.— State  v.  Cardinas,  47 
Tex.  250.  Utah. — Newton  v.  Brown, 
1   Utah  287. 

Use  of  Official  Title. — "The  person 
to  whom  a  commission  to  take  deposi- 
tions is  issued  need  only  be  designated 
by  his  name  or  he  may  be  designated 
by  the  office  which  he  holds,  and  in 
either  case  he  obtains  his  authority 
from  the  commission  (Brown  v.  Luehrs, 
79  111.  575).  The  addition  of  the  de- 
scription to  the  name  of  the  commis- 
sioner did  not  add  or  detract  from  his 
authority."  Temby  V.  Brunt  Pottery 
Co.,  229  111.  540,  82  N.  E.  336. 

36.  U.  S. — Foreman  v.  Holmead,  5 
Craneh  C.  C.  162,  9  Fed.  Cas.  No. 
4,935;  Dinsmore  v.  Maroney,  4  Blatchf. 
416,  7  Fed.  Cas.  No.  3,920.  Cal.— Mc- 
Cann  v.  Beach,  2  Cal.  25,  32.  Ind. 
Dumont  v.  McCracken,  6  Blackf.  355. 
Mo. — Ober  v.  Pratte,  1  Mo.  80.  Mont. 
McCormick  v.  Largey,  1  Mont.  158. 
Neb. — Starring  v.  Mason,  4  Neb.  367. 
N.  Y. — In  re  McCoskry's  Estate,  10 
Civ.  Proc.  173.  Ohio. — Gibson  v.  Mc- 
Arthur,  5  Ohio  329.  Tenn. — Carter  r. 
Ewing,  1  Tenn.  Ch.  212.     Tex.— Lienpo 
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exist  by  virtue  of  the  law  of  the  jurisdiction  where  the  depositions 
are  to  be  used.37 

In  the  absence  of  some  statute  or  rule  providing  for  official  proof 
of  his  character,  a  de  facto  officer  of  a  proper  class  may  take  depo- 
sitions.38 

2.  Ex-officio  Authority.  —  Among  the  officers  empowered  by  vari- 
ous statutes  to  take  depositions,  whose  authority  has  received  judicial 
interpretation  are  judges  of  courts  of  record,39  judges  of  county 
courts,40  justices  of  the  peace,41  assistant  judges,42  clerks  of  courts 


v.  State,  28  Tex.  App.  179,  12  S.  W. 
588. 

Jurisdiction  of  Officer. — An  officer 
can  take  depositions  only  within  the 
jurisdiction  for  which  he  is  elected  or 
appointed,  unless  the  statute  clearly 
piovides  otherwise.  U.  S. — Celluloid 
Mfg.  Co.  v.  Russell,  35  Fed.  17.  Md. 
Brandt  v.  Mickle,  28  Md.  436.  Mo. 
Silver  V.  Kansas  City,  St.  L.  &  C.  R. 
Co.,  21  Mo.  App.  5.  N.  H—  Douglass 
v.  Douglass,  38  N.  H.  323.  N.  Y. 
Fonda  v.  Armour,  49  How.  Pr.  72; 
Jackson  v.  Leek,  12  Wend.  105.  Wis. 
Hinchliff  v.  Hinman,  18  Wis.  130. 

An  examiner  of  a  United  States  cir- 
cuit court  had  no  authority  to  take 
depositions  outside  of  his  district.  Cel- 
luloid Mfg.   Co.   v.  Russell,  35   Fed.  17. 

A  county  judge  who  had  power  to 
administer  oaths  anywhere  in  the  state, 
it  was  held,  might  take  a  deposition 
at  a  place  without  the  county  for  which 
he  was  judge.  Voce  r.  Lawrence,  4 
McLean   203,   28  Fed.   Cas.   No.   16,979. 

37.  Conn. — Bostwick  v.  Lewis,  1 
Day  33.  Ind. — Thompson  v.  Wilson, 
/34  Tnd.  94;  Midland  Steel  Co.  v.  Citi- 
zens' Nat.  Bank,  34  Ind.  App.  107,  72 
N.  1-:.  290.  Md.— Crichton  v.  Smith, 
34  Md.  42.  N.  H.— City  Bank  v. 
Young,  43  N.  H.  457.  Tenn. — Carter 
v.  Ewing,  1  Tenn.  Ch.  212. 

Lex  Loci. — But  under  some  statutes 
the  officer  must  be  authorized  to  take 
depositions  under  the  law  of  the  place 
where  the  depositions  are  taken.  Crane 
V.  Thayer,  18  Vt.  162,  46  Am.  Dec.  142; 
Patterson  v.  Patterson,  1  D.  Chip.  (Vt.) 
200.  Bee  also  Mattocks  v.  Bellamy,  8 
Vt    163;   I'ike  r.  Blake,  8  Vt.  400. 

Under  the  settled  practice  of  Ten- 
nessee, any  judicial  functionary  having 
authority  to  administer  an  oath  might 
take  ii  ill  position  in  another  jurisdic- 
tion. Hoover  v.  Rawlings,  1  Sneed 
(Tenn.)   286. 

38.  Bellows  r.  Copp,  20  N.  H.  492. 
It  is  sufficient  that  the  person  named 


be  a  justice  of  the  peace  de  facto 
(Steele  V.  Stone,  12  N.  H.  90),  or  a 
commissioner  de  facto  (Wells  v.  Jack- 
son Iron  Mfg.  Co.,  47  N.  H.  235,  90 
Am.  Dec.  575),  or  a  notary  public 
de  facto  (Keeney  v.  Leas,  14  Iowa  464; 
Wells  v.  Jackson  Iron  Mfg.  Co.,  47  N. 
H.  235,  90  Am.  Dec.  575).  See  also 
Allen  v.  Perkins,  17  Pick.  (Mass.)  369. 
Incompatible  Offices. — It  was  held 
that  a  notary  public  had  no  authority 
to  take  a  deposition  after  he  had  been 
elected  to  the  office  of  clerk  of  the 
court,  and  had  qualified  as  such  where 
the  offices  were  incompatible  under  the 
state  constitution.  Biencourt  v.  Par- 
ker, 27  Tex.  558. 

39.  Where  authority  is  given  to 
judges  to  summon  and  examine  wit- 
nesses in  proceedings  to  perpetuate 
testimony,  such  authority  is  to  be  ex- 
ercised by  a  judge  and  not  by  the 
court.  Fonda  V.  Armour,  49  How.  Pr. 
(N.  Y.)   72. 

40.  Smith  V.  Williams,  9  Betts  D. 
O.  M.  S.  33,  22  Fed.  Cas.  No.  13,127; 
Merrill  v.  Dawson,  1  Hempst.  563,  17 
Fed.  Cas.  No.  9,469,  affirmed  in  Fowler 
v.  Merrill,  11  How.  (U.  S.)  375,  13  L.  ed. 
736;  Garey  v.  Union  Bank,  3  Cranch 
C.  C.  91,  10  Fed.  Cas.  No.  5,241;  Olm- 
sted v.  Edson,  71  Neb.  17,  98  N.  W. 
415. 

41.  Me. — George  v.  Nichols,  32  Me. 
179.  Mich.— Eslow  v.  Mitchell,  26 
Mich.  500.  Miss. — Gordon  v.  Watkins, 
1  Smed.  &  M.  Ch.  37.  Vt.— Mattocks 
v.  Bellamy,  8  Vt,  463.  See  also  Hinch- 
liff v.  Hinman,  18  Wis.  130. 

Under  a  statute  which  provides  for 
taking  depositions  "before  any  jus- 
tice," a  deposition  may  be  taken  be- 
fore the  justice  of  the  peace  who  is 
to  try  the  case.  Burley  v.  Kitchell, 
20  N."  J.  L.  305. 

42.  City  Bank  v.  Young,  43  N.  H. 
457;  In  re  Claries'  Will,  1  Tuck.  (N. 
Y.)    119. 
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of  record,48  commissioners  of  courts,44  United  States  consuls,48  com- 
missioners of  deeds,46  and  notaries  public.47 

3.  Special  Appointment.  —  a.  Method  of  Appointment.  — When 
the  depositions  are  taken  before  regular  examiners,  no  special  appoint- 
ment in  the  case  is  required.48 

In  some  jurisdictions,  under  statutes,  they  are  .named  by  the  court 


43.  Ferriber  V.  Latting,  9  La.  Ann. 
169;  Cook  v.  Carroll  Land  &  Cattle 
Co.  (Tex.  Civ.  App.),  39  S.  W.  1006. 
But  see  Starring  v.  Mason,  4  Neb.  367. 

County  Clerk. — The  clerk  of  a  county 
in  another  state  will  not  be  presumed 
to  be  the  clerk  of  a  court  of  record. 
Bolds  v.  Woods,  9  Ind.  App.  657,  36  N. 
E.  933. 

Where  a  deputy  clerk  of  court  is 
authorized  to  take  depositions  he  may 
certify  the  same  in  his  own  name. 
Allen  v.  Hoxey,  37  Tex.  320. 

44.  McCann  r.  Beach,  2  Cal.  25; 
McGuire   v.  Pierce,  9  Gratt.   (Va.)   167. 

45.  Mass. — Savage  v.  Birckhead,  20 
Pick.  167.  N.  Y.— Sheldon  v.  Wood, 
2  Bosw.  267;  Bowen  v.  Havana  Elec. 
E.  Co.,  146  App.  Div.  672,  131  N.  Y. 
Supp.  536.  Tex.— Adams  V.  State,  19 
Tex  App.  250.  Wis.— Semmens  v.  Wal- 
ters', 55  Wis.  675,  13  N.  W.  889.  But 
see  In  re  Herckelrath's  Estate,  7  Ohio 
N.  P.  537,  5  Ohio  Dee.  565. 

A  United  States  vice-consul  is  not  a 
deputy  consul,  but  an  acting  principal 
officer,  and  may  authenticate  deposi- 
tions.    In  re  Herres,  33  Fed.  165. 

Commercial  Agent. — Depositions  may 
be  taken  by  United  States  commercial 
agents  under  such  authority  given  to 
United  States  consuls.  Schunior  v.  Bus- 
sell,  83  Tex.  83,  18  S.  W.  484. 

46.  Bailey  v.  Brooks,  11  Heisk. 
(Tenn.)   1. 

An  authority  to  take  affidavits  "to 
be  read  in  evidence"  was  held  to  in- 
clude authority  to  take  depositions. 
McCandlass  V.  Polk,  10  Humph.  (Tenn.) 
617. 

47.  u.  S.— Dinsmore  v.  Moroney,  4 
Blatchf.  416,  7  Fed.  Cas.  No.  3,920. 
Cal.— McCann  v.  Beach,  2  Cal.  25,  32. 
HI.— Toledo,  W.  &  W.  E.  Co.  V.  Bad- 
deley,  54  111.  19,  5  Am.  Eep.  71.  Ind. 
Midland  Steel  Co.  v.  Citizens'  Nat. 
Bank,  34  Ind.  App.  107,  72  N.  E.  290; 
Dumont  V.  McCracken,  6  Blackf.  355. 
Mo.— State    v.    Rood,    147    S.    W.    526; 
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Ex  parte  Alexander,  163  Mo.  App.  615, 
147  S  W.  521.  S.  C. — Petrie  v.  Colum- 
bia &  G.  R.  Co.,  27  S.  C.  63,  2  S.  E. 
837.  Vt.— Carpenter  v.  Gibson,  82  Vt. 
336,  73  Atl.  1030.  Wash.— Phelps  v. 
City   of   Panama,   1   Wash.   Ter.   615. 

But  see  Mont. — McCormick  v.  Lar- 
gey,  1  Mont.  158.  Tenn. — Carter  v. 
Ewing,  1  Tenn.  Ch.  212.  Tex.— Leinpo 
v.  State,  28  Tex.  App.  179,  12  S.  W. 
588. 

Notary  Public. — It  seems  that  it  will 
be  presumed  that  a  notary  public  of 
another  state  has  authority  to  admin- 
ister oaths  (Pinkham  v.  Cockell,  77 
Mich.  265,  43  N.  W.  921;  Carpenter 
v.  Gibson,  82  Vt.  336,  73  Atl.  1030) 
and  failure  to  affix  his  official  seal 
does  not  warrant  the  suppression  of 
the  deposition  where  the  state  in  which 
the  deposition  is  to  be  used  has  a 
statute  providing  that  the  acts  of  a 
notary  shall  be  effectual  without  his 
official  seal  (Carpenter  v.  Gibson, 
supra). 

Under  an  authority  conferred  upon 
any  other  officer  who  may  administer 
oaths,  a  notary  public  may  take  depo- 
sitions. Greene  V.  Tally,  39  S.  C.  338, 
17  S.  E.  779. 

That  the  commission  is  not  directed 
to  the  notary  by  name  is  no  objection. 
Ex  parte  Welborn,  237  Mo.  297,  141 
S.  W.  31. 

48.     Post  v.  Schooner  "Lady  Jane," 

1  Hawaii  286  (as  to  letters  rogatory); 
Flavell  v.  Flavell,  20  N.  J.  Eq.  211. 

See  also  U.  S.  Equity  Rule  47  (1912). 

In    chancery    each    party    named    his 

own  examiner.    Van  Hook  V.  Pendleton, 

2  Blatchf.  85,  1  Fish.  Pat.  R.  205,  28 
Fed  Cas.  No.  16.852;  Troup  v.  Haight, 
6  Johns.  Ch.  (N.  Y.)  335.  See  also 
Lowry's  Estate,  17  Pa.  Co.  Ct.  131, 
4  Pa.  Dist.   691. 

A  master  commissioner  to  whom  a 
cause  has  been  referred  to  take,  state 
and  settle  accounts  has  authority  to 
take  depositions  for  that  purpose. 
Hickman  V.  Painter,  11  W.  Va.  386. 


DEPOSITIONS 


259 


or  judge,48  in  some  by  the  clerk,50  and  in  others  by  the  parties,51  or 
by  a  party.52 

If  there  is  no  contrary  statute  in  either  jurisdiction,  a  court  may 
appoint  a  person  resident  within  its  jurisdiction  to  execute  a  com- 
mission in  another  jurisdiction.53 

b.  Who  Eligible.  —  Where  there  is  no  contrary  statute,  any  capa- 
ble and  disinterested  person  may  be  appointed  to  execute  a  com- 
mission.54    An  attorney,  not  connected  with  the  case,  is    a    proper 


49.  Eandall  v.  Venable,  17  Fed.  162; 
U.  S.  Equity  Rule  67  (1884).  Compare 
Equity  Rule  47   (1912). 

A  statute  which  provides  that  depo- 
sitions may  be  taken  tie  bene  esse  before 
or   after   issue   has   been   joined   in   the  i 
case,  and  that,  when  taken  before  issue  . 
joined,  the  commissioner  shall  be  named  | 
by  the  clerk,  implies  that  when  taken 
after    issue    joined    the     commissioner 
shall  be  named  by  the  court.     Kerchner 
v.  Reilly,  72  N.  C.  171. 

50.  Glenn  v.  Brush,   3   Colo.   26. 

51.  The  failure,  on  proper  notice, 
to  name  an  additional  commissioner 
is  a  waiver  of  the  right  to  do  so,  and 
a  consent  to  the  immediate  issuance 
of  the  commission.  Cover  v.  Smith, 
82  Md.  586,  34  Atl.  465.  See  also 
IX,  B,  2,  supra. 

The  adverse  party's  right  to  name  a 
commissioner,  under  a  rule  of  court, 
is  not  affected  by  the  fact  that  the 
moving  party  has  already  named  a  com- 
missioner. Lowry's  Estate,  17  Pa.  Co. 
Ct.  131,  4  Pa.  Dist.   691. 

Waiver  of  Official  Character. — The 
parties  may  agree  to  take  depositions 
before  a  person  who  is  without  official 
character,  or  is  otherwise  disqualified. 
Ala. — Bryant  v.  Ingraham,  16  Ala.  116. 
La. — Morrison  v.  White,  16  La.  Ann. 
100.  Mass.— Coffin  v.  Jones,  13  Pick. 
441.  Mich. — Knight  v.  Emmons,  4 
Mich.  554.  Nev. — Blackie  v.  Cooney,  8 
New  414.  Va. — McGuire  V.  Pierce,  9 
Gratt.  167. 

A  stipulation  to  waive  the  issuance 
of  a  dedimus  and  to  take  depositions 
"before  some  officer  authorized  to  take 
depositions"  and  to  waive  proof  of 
such  officer's  official  character  is  a 
waiver  of  such  character  itself.  Thomp- 
son  v.   Wilson,  34  Ind.  94. 

Where  an  agreement  is  made  that  a 
deposition  may  be  taken  by  a  certain 
person  providing  that  he  certifies  that 
he  is  not  interested  in  the  suit,  or  in 
the  plaintiff  corporation  as  an  officer, 
member,  or  otherwise,  and  he  only  cer- 


tifies that  he  is  not  of  counsel  or  kin 
to  any  of  the  parties  in  the  suit,  or 
interested  therein,  the  deposition  is  in- 
admissible for  failure  to  comply  with 
the  stipulation.  Roonev  v.  Southern 
Bldg.  &  Loan  Assn.,  115  Ga.  400,  41 
S.    E.    648. 

Single  Justice. — It  is  competent  for 
the  parties  to  agree  to  take  depositions 
before  a  single  justice  of  the  peace, 
though  the  law  provides  for  taking 
them  before  two  justices.  Lockwood 
v.  Brush,  6  Dana  (Ky.)  433;  Watson 
V.  Stucker,  5  Dana  (Ky.)  581;  John- 
son v.  Rankin,  3  Bibb  (Ky.)  86;  Gil- 
lespie v.  Gillespie's  Heirs,  2  Bibb  (Ky.) 
89. 

52.  Harris  V.  Wilson,  2  Wend  (N. 
Y.)    627. 

53.  Jackson  V.  Van  Loon,  3  Caines 
(N.  Y.)  105;  In  re  Canter,  40  Misc. 
126,  81  N.  Y.  Supp.  338.  But  see 
Douglass  v.   Douglass,   38   N.  H.   323. 

Special  Examiner  in  Other  Jurisdic- 
tion.— A  United  States  circuit  court 
may  appoint  a  special  examiner  or  mas- 
ter to  take  depositions  in  another  dis- 
trict or  circuit.  White  x.  Toledo,  St. 
L.  &  K.  C.  R.  Co.,  79  Fed.  133,  24  C. 
C.  A.  467,  51  U.  S.  App.  54;  In  re 
Spofford,  62  Fed.  443;  Johnson  Steel 
Street-Rail  Co.  v.  North  Branch  Steel 
Co.,  48  Fed.  191;  In  re  Steward,  29 
Fed.  813;  Western  Div.,  etc.  Co.  V. 
Drew,  3  Woods  691,  29  Fed  Cas.  No. 
17,434.  Contra,  Arnold  v.  Chesebrough, 
35    Fed.    16. 

It  has  been  stated  that  a  master 
may  be  authorized  to  take  depositions 
in  a  foreign  country.  Bate  Refriger- 
ating Co.  v.  Gillette*   28  Fed.   673. 

54.  U.  S. — Jerman  v.  Stewart,  12 
Fed.  271;  Banert  v.  Day,  3  Wash.  C. 
C.  243,  2  Fed.  Cas.  No.  836.  Colo. 
Ford  v.  Rockwell,  2  Colo.  376.  Conn. 
Bostwick  v.  Lewis,  1  Day  33.  La. — 
Skipwith  v.  Creditors,  19  La.  198; 
Baino  v.  Wilson,  18  La.  59;  Harrison 
v.  Bowen,  16  La.  282;  Morrison  v. 
White,  16  La.  Ann.  100;   Succession  of 
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and  competent  person  to  act  as  a  commissioner  to  take  depositions.56 

c.     Disqualifications.  —  The    commissioner    or    officer    must    not    be 

of  counsel  or  an  attorney  in  the  action,56  nor  interested  in  the  result 


Baum,  11  Rob.  314;  Robertson  v.  Lu- 
cas, 1  Mart.  (N.  S.)  187;  Dunn  v. 
Blunt.  4  Mart.  (O.  S.)  677.  Md.— 
Townshend  v.  Duncan,  2  Bland  45. 
Mass. — Adams  r.  Graves,  18  Pick.  355; 
Allen  r.  Perkins,  17  Pick.  369.  Mich. 
McGeorge  v.  Walker,  65  Mick.  5,  31  N. 
W.  601.  Miss.— Ragan  v.  Cargill,  24 
Miss.  540.  N.  C. — Ridge's  Orphans  v. 
Lewis,  1  N.  C.  599.  •  Ore. — Ownings  v. 
Turner,  48  Ore.  462,  87  Pac.  160.  Pa. 
Frank  v.  Colhoun,  59  Pa.  381;  Phil- 
lippi  v.  Bowen,  2  Pa.  20;  Smith  v. 
Cokefair,  S  Pa.  Co.  Ct.  45.  Term. 
Clarissa    r.    Edwards,   1    Overt.   392. 

See  also  Gaillard  r.  Anceline,  10 
Mart.  O.  S.  (La.)  479,  13  Am.  Dec. 
338. 

The  wife  of  a  witness  was  appointed 
commissioner  to  take  his  deposition  at 
a  place  in  the  East  Indies,  when  dili- 
gent inquiry  failed  to  discover  any 
other  proper  person.  The  Norway,  2 
Ben.   121,    18   Fed.   Cas.   No.    10,358. 

Improper  Official  Designation  Imma- 
terial.— When  the  commission  desig- 
nates a  particular  person,  who,  by  con- 
sent, was  designated  to  take  the  depo- 
sition and  whom  the  order  states  to 
be  a  notary  public,  the  fact  that  he 
is  not  a  notary  is  no  ground  for  ex- 
cluding the  deposition.  Owings  v.  Tur- 
ner,  48   Ore.   462,   87   Pac.   160. 

Commissioner  Not  Necessarily  Officer. 
"It  is  not  necessary  that  a  commis- 
sioner should  hold  any  office,  and  a 
commission  may  be  directed  to  any 
competent  and  disinterested  person." 
Tembv  v.  Brunt  Pottery  Co.,  229  111. 
540,   82   X.   E.  336. 

Illiteracy. — The  commissioner  should 
not  be  illiterate,  and  where  one  of  the 
commissioners  made  his  mark  instead 
of  signing  the  certificate,  it  was  pre- 
sumed that  he  could  neither  read  nor 
write,  and  the  deposition  was  rejected. 
Doe  v.  Carey,  23  Ga.  4. 

55.  Williams  v.  Rawlins,  33  Ga.  117; 
Heacock  v.  Stoddard,  1  Tyler  (Va.) 
344. 

See  also  Augusta  &  K.  R.  Co.  v. 
Killian,   79    Ga.    234,   4   S.    E.    165. 

In  England,  ordinarily  a  commission- 
er need  not  be  a  barrister.  Henderson 
v.  Phillipson,  22  L.  J.  Ch.  1037,  17  Jur. 
615. 


56.  U.  S.— U.  S.  Rev.  St.,  §863; 
American  Exchange  National  Bank  v. 
First  National  Bank,  82  Fed.  961,  27 
C.  C.  A.  274  (officer  must  so  certify); 
Hacker  v.  United  States,  37  Ct.  CI. 
86.  Ala. — Bledsoe  v.  Jones,  145  Ala. 
685,  40  So.  111.  Ind.— Huntington  C. 
L.  Co.  v.  Powhatan  Coal  Co.,  44  Ind. 
A  pp.  84,  86  N.  E.  857,  87  N.  E.  1047. 
Mass.— Wood  V.  Cole,  13  Pick.  279. 
Tenn. — Curtis  r.  State,  14  Lea  502.  Eng. 
Sayer  v.  Wagstaff,  5  Beav.  462,  49 
Eng.  Reprint  657,  12  L.  J.  Ch.  35; 
Ci.  M.  Selwyn,  Dick.  563,  21  Eng.  Rep- 
print  389;  Fricker  v.  Moore,  Bunb. 
289. 

But  see  Gordon  v.  Gordon,  1  Swanst. 
166,  36  Eng.  Reprint  341,  1  Wils.  155, 
37    Eng.    Reprint    68. 

Attorney  in  Case. — An  attorney  em- 
ployed to  find  the  witnesses  to  estab- 
lish certain  essential  facts  is  incompe- 
tent to  take  testimony  in  the  case. 
Testard  v.  Butler,  20  Tex.  Civ.  App. 
106,   4S   S.   W.   753. 

A  member  of  a  firm  of  attorneys  that 
forwarded  the  claim  in  controversy  for 
collection  is  incompetent  to  take  a  dep- 
osition in  the  case.  Swink  v.  Anthony, 
96   Mo.   App.   420,   70   S.   W.   272. 

One  who  has  represented  a  party  as 
attorney  in  taking  other  depositions  in 
the  case  is  incompetent.  Smith  v. 
Smith,  2  Me.  409;  Whicher  v.  Whicher 
11  N.  H.  348.  But  see  Coffin  v.  Jones, 
13  Pick.   (Mass.)    441. 

An  objection  to  a  deposition,  that  the 
magistrate  taking  it  had  been  of  coun- 
sel for  another  attorney  in  the  case,  al- 
though not  for  the  party,  and  had  after 
the  taking  of  the  deposition  been  re- 
tained in  the  case  by  the  party,  was 
overruled.  Wood  v.  Cole,  13  Pick. 
(Mass.)  279.  See  also  Welborne  v. 
Downing,  73  Tex.  527,  11  S.  W.  501. 

Attorney  for  Witness. — A  notary  pub- 
lic who  had  been  the  attorney  for  the 
witness  in  an  action  of  a  similar  na- 
ture, against  one  of  the  same  defend- 
ants is  not  qualified  to  take  a  deposi- 
tion, even  in  the  absence  of  a  statute 
prescribing  the  qualifications  of  the 
officer  before  whom  depositions  may  be 
taken.  Clegg  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(Tex.),  137  S.  W.  109,  affirming,  127 
S.  W.  1098. 
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thereof,57  nor  be  biased  in  favor  of  or  prejudiced  against  a  party 
thereto.58    Some  of  the  authorities  hold  that  the  commissioner  or  officer 


Waiver  of  Objection. — That  the  ob- 
jection was  not  made  when  the  ap- 
plication for  appointment  was  made,  of 
which  notice  was  given,  is  immaterial 
when  it  appears  that  the  objector  had 
no  knowledge  of  the  disqualification  at 
that  time,  and  the  making  of  the  mo- 
tion to  suppress  before  the  learning  is 
in  due  time.  Bledsoe  V.  Jones,  145 
Ala.  685,  40  So.  111. 

Pay  as  commissioner  does  not  make 
one  attorney  in  the  case.  Clopton  V. 
Norris,  28  Ga.   188. 

Subsequent  Retainer. — A  deposition 
will  not  be  suppressed  on  the  ground 
that  the  officer  who  took  it  is  the  at- 
torney for  the  moving  party,  where  he 
did  not  sustain  that  relation  when  the 
deposition  was  taken.  McGrew  v.  Wil- 
son  (Tex.  Civ.   App.),  57   S.   W.   63. 

Attorney  in  Other  Cases. — It  seems 
that  one  is  not  disqualified  to  take 
depositions  by  acting  as  attorney  for 
the  moving  party  in  other  cases.  Bur- 
ton v.  Galveston,  H.  &  S.  A.  R.  Co., 
61  Tex.  526;  Missouri,  K.  &  T.  R.  Co. 
v.  Byas,  9  Tex.  Civ.  App.  572,  29  S.  W. 
1122.  But  see  Dodd  v.  Northrop,  37 
Conn.   216. 

In  a  proceeding  founded  upon  a 
judgment,  an  attorney  who  had  ob- 
tained the  judgment,  but  had  no  present 
interest  therein,  and  was  not  then  at- 
torney for  the  party,  was  held  com- 
petent to  serve  as  a  commissioner.  Tay- 
lor v.  Branch  Bank,  14  Ala.  633. 

When  it  does  not  appear  that  the 
commissioner  ever  acted  in  the  capacity 
of  attorney  for  any  of  the  interested 
parties,  the  fact  that  be  had  previously 
taken  the  affidavit  of  the  witness  at 
the  request  of  a  solicitor  does  not  dis- 
qualify him  from  acting  as  commis- 
sioner. State  v.  McDonald,  59  Ore.  520, 
117  Pac.   281. 

57.  U.  S.— Rev.  St.  863;  American 
Exchange  Nat.  Bank  v.  First  Nat. 
Bank,  82  Fed.  961,  27  C.  C.  A.  274  (the 
officer  is  so  required  to  certify) ;  Hacker 
v.  United  States,  37  Ct.  CI.  86.  Tex. 
Clegg  v.  Gulf,  C.  &  S.  R.  Co.  (Tex. 
Civ.  App.),  127  S.  W.  1098,  eiting 
numerous  local  cases  and  Encyclopedia 
op  Evidence,  Vol.  4,  p.  372.  Vt. — John- 
son V.  Clark,  1   Tyler  449. 

"He  must  be  impartial  between  the 
parties,  and  whatever  gives  to  his  re- 


lation the  character  of  employment  by 
one  party  will  disqualify  the  officer  and 
subject  the  deposition,  on  proper  ob- 
jection, to  be  suppressed."  Clegg  v. 
Gulf,  L.  &  S.  F.  B.  Co.  (Tex.),  137  S.  W. 
109,  affirming,  127  S.  W.  1098.  See 
also  Swink  v.  Antony,  96  Mo.  App.  420, 
70  S.  W.  272;  Blum  r.  Jones,  86  Tex. 
492,  25  S.  W.  694;  Floyd  v.  Rice,  28 
Tex.  341;  Testard  r.  Butler,  20  Tex. 
Civ.  App.  106,  48  S.  W.  753. 

Surety  on  Cost  Bond. — A  surety  on 
a  cost  bond  for  one  of  the  parties  is 
disqualified  to  take  depositions.  Floyd 
v.  Rice,  28  Tex.  341. 

Officer  of  Party. — Under  a  statute 
which  provides  that  a  magistrate  shall 
not  be  disqualified  "to  act  in  any  pro- 
ceedings" to  which  the  town  is  a 
party,  he  is  not  disqualified  to  take 
depositions  in  an  action  to  which  the 
town  is  a  party.  New  Hartford  v. 
Canaan,  52  Conn*.  158. 

Interest  With  Objector. — An  objec- 
tion that  the  officer  taking  depositions 
was  "an  interested  party  on  the  rec- 
ord" was  overruled  where  such  in- 
terest was  with  the  party  making  the 
objection.  Ballard  v.  Perry,  28  Tex. 
347. 

Identity  of  Names. — The  commission- 
er and  a  party  interested  in  the  result 
of  the  action  will  not  be  presumed 
to  be  the  same  person  because  they 
bear  the  same  name.  Colgin  v.  Red- 
man, 20  Ala.  650.  See  also  Blakey  v. 
Blakey,  33  Ala.  611;  Owings  v.  Turner, 
48  Ore.  462,  87  Pac.  160. 

Talk  of  Retainer. — An  attorney  is 
not  disqualified  to  act  as  a  commission- 
er because  the  moving  party  talked  of 
retaining  him  in  the  case,  but  did  not 
do  so.  In  re  Foster,  44  Vt.  570;  King 
v.  Dale,  2  111.  513. 

58.  Mo. — Redmond  V.  Quincv,  O.  & 
K.  C.  R.  Co.,  225  Mo.  721,  126  S.  W. 
159,  the  objection,  must,  however, 
be  timely.  N.  Y. — McLean  v.  Adams, 
45  Hun  189.  Eng. — Campbell  v.  Scou- 
gal,  19  Ves.  552,  34  Eng.  Reprint  621; 
Valentin  v.  Hall,  35  L.  J.  Q.  B.  121, 
1  I  W.  R.  606. 

Qualifications  of  Commissioner. — ' '  The 
common  exceptions  to  commissioners 
are  stated  to  be  these,  'that  he  is  of 
kindred,  allied  to  the  party  for  whom 
he  is  named;  that  he  is  master  to  the 
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party,  his  landlord  or  partner — that  he 
hath  a  suit  at  law  with  the  party  ad- 
verse to  him,  for  whom  the  commis- 
sioner is  named,  or  is  of  counsel,  or 
an  attorney,  or  solicitor,  or  follower 
of  the  cause  on  one  side,  that  the  party 
is  indebted  to  him,  or  any  other  -cause 
of  partiality,  or  siding  with  either 
party.'  "  Tillinghast,  Stark  &  Co.  V. 
Walton,  5  Ga.  335,  quoting  Mostyn  V. 
Spencer,  6  Beav.  135,  49  Eng.  Reprint 
777,  14  L.  J.  Ch.  1,  9  Jur.  97. 

"The  inference  from  the  authorities 
would  seem  to  be,  that  not  only  rela- 
tionship by  consanguinity  or  affinity, 
and  that  of  attorney  and  client,  would 
disqualify  a  commissioner,  but  that  the 
rule  is  much  broader,  and  that  commis- 
sioners, like  jurors,  should  be  free  from 
all  impressions  and  influences.  For  the 
time  being,  they  discharge  judicial 
functions.  They  should  not  be  under 
the  power,  nor  owe  suit  or  service  to 
either  partv. "  Glanton  v.  Griggs,  5 
Ga.  424. 

But  it  has  been  held  that  the  "in- 
terest" sufficient  to  disqualify  one  to 
serve  as  commissioner  must  be  such  an 
interest  as  would  disqualify  a  person 
to  be  a  witness  at  the  common  law. 
Chandler  v.  Brainard,  14  Pick.  (Mass.) 
285. 

Presumptions. — It  will  be  presumed 
that  a  person  appointed  as  commis- 
sioner is  qualified  to  act,  and  the  want 
of  interest,  bias  or  prejudice  need  not 
be  recited  in  the  commission.  Gregg 
v.  Mallett,  111  N.  C.  74,  15  S.  E.  936. 

It  has  been  held  that  the  fitness  of 
a  person  to  take  depositions  should  be 
determined  by  the  tendency  of  a  per- 
son in  his  position  to  be  biased  or 
prejudiced,  rather  than  by  the  proof  of 
bias  or  prejudice  in  the  particular  case. 
Dodd  v.  Northrop,  37  Conn.  216;  Beck 
17.  Bethlehem,  2  Pa.  Co.  Ct.  511,  2 
Lehigh  Val.  L.  Rep.  325.  But  see  Tay- 
lor v.  Branch  Bank,  14  Ala.  633. 

Discretion  of  Court. — The  admission 
or  rejection  of  a  deposition  on  the 
ground  of  bias  or  prejudice  of  the 
commissioner  rests  largely  in  the  dis- 
cretion of  the  trial  court.  Wood  v. 
Cole,  13  Pick.   (Mass.)   279. 

Hostile  Person. — On  a  suggestion  and 
showing  that  one  of  the  judges  of  a 
foreign  court  was  hostile  to  one  of  the 
parties  of  the  action,  the  court  issuing 
letters  of  request  inserted  therein  a 
request  that  such  judge  should  not  act 
in  taking  the   deposition.     Valentin  v. 
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Hall,    35    L.    J.    Q.    B.    (Eng.)    121,    14 
W.  R.  606. 

A  correspondent  of  agents  of  a  party, 
who  has  made  an  unfriendly  affidavit, 
is  an  improper  person  to  be  appointed 
commissioner.  McLean  v.  Adams,  45 
Hun   (N.  Y.)   189. 

Public  Officers. — A  deputy  United 
States  consul  was  held  disqualified  from 
j  acting  as  a  commissioner  to  take  the 
deposition  of  the  consul  in  an  action 
in  which  the  consul  was  plaintiff. 
Massachusetts  Mut.  Ace.  Assn.  v.  Dud- 
ley, 15  App.   Cas.    (D.  C.)    472. 

Owing  to  the  high  character  of  his 
position,  a  commissioner  was  directed 
to  a  British  minister  of  a  foreign 
country  to  take  the  deposition  of  one 
of  his  personal  attendants.  Ongley  v. 
Hill,  22  W.  R.   (Eng.)    817. 

Contingent  Fee. — A  brother  of  the 
plaintiff's  attorney  was  held  not  dis- 
qualified to  take  a  deposition  because 
the  attorney  had  contracted  with  the 
plaintiff  for  a  conditional  fee.  Paris, 
M.  &  S.  P.  R.  Co.  v.  Stokes  (Tex.  Civ. 
App.),  41  S.  W.  484. 

Friendship  for  a  solicitor  of  one  of 
the  parties  whose  fee  was  dependent 
on  the  success  of  the  litigation,  was 
held  not  to  disqualify  a  person  to  act 
as  commissioner.  Malone  v.  O'Connor, 
Sau.  &  Sc.   (Irish)   429. 

Clerk  of  Board. — It  has  been  held 
that  a  justice  of  the  peace  who  is 
clerk  of  the  board  of  county  commis- 
sioners, is  not  disqualified  to  take  depo- 
sitions in  an  action  to  which  the  coun- 
ty is  a  party.  Overseers  v.  Forest 
County,  «H  Pa.  404.  See  also  Beck 
v.  Bethlehem,  2  Pa.  Co.  Ct.  511,  2  Le- 
high Val.  L.  Rep.  325. 

Book-keeper. — A  notary  public  is  nut 
disqualified  to  take  depositions  on  the 
ground  of  interest  in  the  event  of  the 
suit  by  reason  of  the  fact  alone  that 
he  is  the  book-keeper  of  one  of  the 
parties.  Palmer  v.  Hudson  River  State 
Hospital,  10  Kan.  App.  98,  61  Pac.  506. 

Former  Agent. — One  named  as  com- 
missioner will  not  be  presumed  to  be 
the  agent  of  a  party  because  he  acted 
for  him  in  making  inquiries  respecting 
the  subject-matter  of  the  action  some 
two  years  before.  Craig  v.  Lambert, 
44  La.  Ann.  885,  11  So.  464. 

Commissioner  Suggested  by  Witness. 
That  the  person  whose  deposition  was 
taken  in  a  foreign  country  suggested 
the  person  to  be  appointed  commis- 
sioner did   not  invalidate   the  appoint- 
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must  not  be  a  law  clerk,59  nor  a  law  partner80  of  an  attorney  or 
counsel  in  the  case,  nor  closely  related  to  a  party.61 

B.  Oath  of  Office.  —  1.  When  Necessary.  —  Under  the  chancery 
practice,  commissioners  were  sworn  to  impartially  execute  the  com- 
mission.62 Where  statutes,  standing  rules  of  court,  or  special  direc- 
tions in  the  order  or  commission  so  provide,  they  must  be  sworn;63 
otherwise  they  need  not  be." 

2.  When  Dispensed  With.  —  Standing  officers  of  the  court  and 
officers  authorized  by  statutes  to  take  depositions  need  not  be  sworn 
in  the  particular  case  unless  the  court  or  statute  so  directs.65 


ment.      Spinney   v.   Field,   63   Hun   630, 
17  N.  Y.  Supp.  890. 

59.  Ga. — Glanton  v.  Griggs,  5  Ga. 
424;  Tillinghast,  Stark  &  Co.  v.  Wal- 
ton, 5  Ga.  335.  Ind. — Knickerbocker 
Ice  Co.  v.  Gray,  165  Ind.  140,  72  N.  E. 
869.  Eng. — Newton  v.  Foot,  Dick.  793, 
21  Eng.  Eeprint  479;  Cooke  v.  Wilson, 
4  Mad.  380,  56  Eng.  Reprint  745.  See 
also  Wood  V.  Freeman,  4  Hare  552,  67 
Eng.  Reprint  767,  14  L.  J.  Ch.  371,  9 
Jur.  549. 

60.  U.  S. — Nichols  v.  Harris,  1  Me- 
Arthur  Pat.  Cas.  302,  18  Fed.  Cas.  No. 
10,243.  Conn. — Dodd  v.  Northrop,  37 
Conn.  216.  Mo. — Redmond  v.  Quincy, 
O.  &  K.  C.  R.  Co..  225  Mo.  721,  120 
S.  W.  159,  objection  on  this  ground 
must  be  timely.  Contra. — Potier  v.  Bar- 
clay, 15  Ala.  439;  Whitcher  v.  Morey, 
39  Yt.  459. 

A  brother  of  one  of  the  attorneys 
who  had  a  contingent  fee  in  the  case 
is  disqualified.  Paris,  M.  &  S.  P.  R. 
Co.  v.  Stokes  (Tex.  Civ.),  41  S.  W.  484. 

Merely  alleging  "on  information  and 
belief"  that  the  attorney  and  the  com- 
missioner are  partners  is  hardly  suffi- 
cient to  suppress  a  deposition.  Wag- 
staff  v.  Challiss,  31  Kan.  212,  1  Pac. 
631. 

61.  Ala. — Bryant  v.  Ingraham,  16 
Ala.  116,  brother-in-law.  Me. — Call  v. 
Pike,  66  Me.  350,  cousin.  Miss. — Groves 
v.  Groves,  57  Miss.  658,  uncle.  N.  H. 
Bean  v.  Quimby,  5  N.  H.  94.  N.  C. 
Younce  v.  Broad  River  Lumb.  Co.,  155 
N.   C.    239,   71    S.   E.   329. 

But  contra,  see:  Ala. — Jordan  v.  Jor- 
dan, 17  Ala.  466,  brother  of  next  friend. 
Mass. — Culver  v.  Benedict,  13  Gray  7, 
brother-in-law  to  stakeholder;  Chandler 
v.  Brainard,  14  Pick.  285,  son-in-law. 
Vt.— Heacock  v.  Stoddard,  1  Tyler  344, 
son-in-law.  Eng. — Lopes  v.  De  Tastet, 
4  Moore  424,  16  E.  C.  L.  380,  son. 

A  deposition  taken  by  the  nephew 
and    agent    of    the    plaintiff    was    sup- 


pressed. Mostyn  v.  Spencer,  6  Beav. 
135,  49  Eng.  Reprint  777,  14  L.  J.  Ch. 
1,  9  Jur.  97. 

62.  Lawrence  v.  Finch,  17  N.  J.  Eq. 
234. 

63.  U.  S. — Frevall  v.  Baehe,  5  Cranch 
C.  C.  463,  9  Fed.  Cas.  No.  5,113.  Md. 
Tolley's  Lessee  v.  Ford,  1  Har.  v.  J. 
413.  '  Eng.— D 'Alton  v.  Trimleston,  Fl. 
&  K.  (Ir.)  663;  Huggins  v.  Moffett,  Fl. 
&  K.  (Ir.)  621.  See  also  Boelin  v.  Mel- 
ladew,  10  C.  B.  898,  70  E.  C.  L.  897,  20 
L.  J.  C.  P.  172. 

Form  of  Oath. — An  oath  to  faithfully 
execute  the  commission,  or  to  faithfully 
and  without  partiality  take  the  exam- 
ination and  deposition,  is  not  equivalent 
to  an  oath  to  "faithfully,  fairly  and 
impartially  execute  the  commission." 
Perry  v.  'Thompson,  16  N.  J.  L.  72; 
Lawrence  v.  Finch,  17  N.  J.  Eq.  234. 

64.  Gilpins  v.  Consequa,  3  Wash.  C. 
C.  184,  Pet.  C.  C.  85,  10  Fed.  Cas.  No. 
5,452;    Wolfe    v.   Parham,    18    Ala.   441. 

Dispensing  With  Oath. — The  court 
may  dispense  with  a  requirement  for 
swearing  commissioners  abroad  wnere 
the  law  of  the  foreign  country  forbids 
such  oaths.  Boelin  v.  Melladew,  10  C. 
B.  898,  70  E.  C.  L.  897,  20  L.  J.  C.  P. 
172;  Clay  v.  Stephenson,  5  N.  &  M. 
318,  3  A.  &  E.  807,  30  E.  C.  L.  225,  1 
H.  &  W.  409,  4  L.  J.  K.  B.  212.  But 
see  D  'Alton  v.  Trimleston,  Fl.  &  K. 
(Ir.)  663;  Huggins  v.  Moffett,  Fl.  &  K. 
(Ir.)    621. 

65.  U.  S. — Hoyt  v.  Hammckin,  14 
How.  346,  14  L.  ed.  449.  Cal.— People 
v.  Riley,  75  Cal.  98,  16  Pac.  544.  R.  I. 
Kelton  v.  Montaut,  2  R.  I.  151.  See 
also  Bell  v.  Dole,  11  Johns.  (N.  Y.) 
173. 

Where  a  justice  of  the  peace  named 
as  commissioner  r.ssued  a  citation  and 
swore  the  witnesses  and  made  his  re- 
turn as  a  justice  of  the  peace,  it  was 
held   that   it   need   not    appear  that   he 
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C.  Powers  and  Duties.  —  1.  Generally.  —  The  powers  and  duties 
conferred  by  an  order  of  court  or  commission  to  take  depositions 
are  a  personal  trust,  and  cannot  be  exercised  by  any  other  person 
or  persons  than  those  named  therein.66     If  two  or  more  persons  are 


was  sworn  as  commissioner.     Kelton  v. 
Montsut,  2  R.  I.  151. 

Failure  To  File  Oath. — Where  a  stand- 
ing commissioner  of  a  court  has  taken 
and  filed  his  oath  of  office  the  failure 
of  the  proper  person  to  record  the 
same  will  not  invalidate  a  deposition 
taken  by  him.  Guynn  i>.  Brooke,  22 
Md.  288. 

66.  U.  S  —  Banert  V.  Day,  3  Wash. 
C.  C.  243,  2  Fed.  Cas.  No.  836.  Ala. 
Kroell  v.  State,  139  Ala.  1,  36  So.  1025. 
111. — Provident  Savings  Life  Assur. 
Soe.  V,  Cannon,  103  111.  App.  534,  af- 
firmed, 201  111.  260,  66  N.  E.  388.  Iowa. 
Jones  v.  Smith,  6  Iowa  229.  Md.— Cap- 
peau's  Bail  V.  Middleton,  1  Har.  &  G. 
154.  N.  J.— Perry  v.  Thompson,  16  N. 
J.  L.  72.  Eng. — Hareforth  v.  Gates, 
Cary  91,  21  Eng.  Reprint  49. 

Powers  Limited  by  Statute. — "The 
authority  of  a  notary  to  take  deposi- 
tions being  of  statutory  origin,  the 
scope  of  such  authority  will  not  be  en- 
larged by  implication  but  is  strictly  de- 
fined by  the  statutory  limits."  Ex 
parte  Alexander,  163  Mo.  App.  615, 
147  S.  W.  521. 

"The  commissioners  are  the  deposi- 
tors of  the  confidence  of  the  court; 
it  is  a  special  trust  and  confidence  re- 
posed in  them,  and  cannot  be  trans- 
ferred, delegated,  or  usurped  by  an- 
other. It  is,  moreover,  a  special  au- 
thority, and  must  be  strictly  pursued." 
Maryland  Ins.  Co.  V.  Bossiere,  9  Gill 
&  J.   (Md.)   121,  157. 

Where  a  commission  directed  to  five 
persons,  or  any  one  of  them,  was  exe- 
cuted by  one  (the  others  being  dead) 
and  another  person,  the  deposition  was 
excluded.  Willings  v.  Consequa,  Pet. 
C.  C.  301,  29  Fed.  Cas.  No.  17,767. 

Deputy  Clerk. — A  deputy  clerk  of 
the  district  court  cannot  properly  ex- 
ecute a  commission  directed  to  the 
clerk.  Urquhart  v.  Burleson,  6  Tex. 
502;  Hughes  v.  Prewitt,  5  Tex.  264. 

Foreign  Officer. — The  authority  con- 
ferred by  a  commission  issued  to  a 
foreign  country  cannot  be  exercised  by 
any  other  person,  although  the  officers 
of  such  country  refuse  to  administer 
an  oath  to  the  commissioner  or  to  com- 
pel   the    attendance    of    witnesses,    and 
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undertake  to  execute  the  commission 
themselves.  Cappeaus'  Bail  v.  Middle- 
ton,  1  Har.  &  G.   (Md.)   154. 

But  where  a  commission  was  issued 
to  a  foreign  country  whose  laws  pro- 
hibited the  execution  thereof  by  the 
commissioners,  depositions  taken  there- 
under according  to  the  law  of  the 
place  by  a  judge  of  a  court  and  in  the 
presence  of  the  commissioners  were  ad- 
mitted in  evidence.  Winthrop  V.  Union 
Ins.  Co.,  2  Wash.  C.  C.  7,  30  Fed.  Cas. 
No.  17,901. 

Successors  in  Office. — It  was  held  that 
a  commission  directed  to  "The  Judges 
of  the  Supreme  Court  of  Calcutta" 
was  properly  executed  by  the  judges  of 
"High  Court  of  Judicature  of  Ft.  Wil- 
liams, in  Bengal,"  where  the  former 
court  had  been  abolished  and  the  lat- 
ter had  succeeded  to  its  jurisdiction. 
Wilson  v.  Wilson,  L.  R.  9  Pro.  Div.  8, 
49  L.  T.  430,  32  W.  R.  282. 

It  was  held  that  on  the  death  of  a 
magistrate  appointed  to  take  a  depo- 
sition his  successor  in  office  might  take 
it.  Phelps  v.  Young,  1  111.  327.  But 
see  Claverie  v.  Gory,  4  N.  W.  Terr. 
L.   R.    (Can.)    470. 

Chancellor. — It  seems  that  the  chan- 
cellor may  take  a  deposition  upon  prop- 
er notice  in  a  case  pending  before  him, 
although  another  person  has  been  ap- 
pointed to  act  as  commissioner.  Mar- 
tinez  ».   Lucero,   1    N.   M.   208. 

Commissioner  Named  Unnecessarily. 
Where  a  commission  named  a  particular 
person  only,  though  it  might  have 
named  any  one  of  a  class,  it  was  held 
that  the  deposition  could  not  be  taken 
by  another  notary  public.  Provident 
Sav.  Life  Assur.  Soc.  v.  Cannon,  103 
111.  App.  534,  affirmed,  201  111.  260,  66 
N.  E.   388. 

Under  Notice. — Where  the  statute 
does  not  require  the  notice  to  desig- 
nate the  particular  officer  who  is  to 
take  the  deposition,  and  notice  is  given 
of  the  taking  of  a  deposition  before  a 
certain  notary  public,  "or  some  other 
officer  authorized  by  law  to  take  dep- 
ositions," the  deposition  may  be  taken 
before  some  other  notary  public  than 
the  one  named.  Gormlev  v.  Bunyan, 
138   U.  S.   623,  11  Sup.   Ct.  453,  34  L. 
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jointly  authorized,  both  or  all  must  act  in  taking  the  depositions 
and  making  the  return.67  But  a  less  number  may  take  the  depositions 
when  the  commission  is  directed  to  two  or  more  persons  severally, 
or  jointly  and  severally,68  or  when  it  expressly  provides  for  its  execu- 
tion by  less  than  the  whole  number,68  or  when  a  statute  or  rule  of 


ed.  1086.  See  also  Alexander  v.  Alex- 
ander, 5  Pa.  277. 

Where  notice  was  given  of  the  taking 
of  a  deposition  before  a  county  judge 
at  a  given  time  and  place  and  the 
deposition  was  taken  at  that  time  and 
place  before  the  clerk  of  the  court,  who 
had  authority  to  take  depositions,  it 
was  held  to  have  been  properly  taken. 
Williams  v.  Chadbourne,  6  Cal.  559. 

"Such  a  practice  would  give  great 
opportunity  for  unfairness  and  fraud. 
The  adverse  party  knowing  the  char- 
acter and  ability  of  the  magistrate 
might  omit  to  attend  and  send  inter- 
rogatories for  him  to  put  to  the  wit- 
ness; and  thus,  if  the  deposition  were 
taken  before  another,  lose  the  oppor- 
tunity of  cross-examination."  Henry 
v.  Huntley,  37  Vt.  316. 

After  Return  of  Commission. — Where 
the  depositions  of  part  of  the  witnesses 
named  have  been  taken  and  returned 
with  the  commission  into  court,  the 
commissioner  has  no  authority  to  take 
the  depositions  of  the  remaining  wit- 
nesses. Benedict  v.  Eichardson,  68  Hun 
202,  22  N.  Y.  Supp.  839. 

67.  U.  S. — Munns  v.  De  Nemours, 
3  Wash.  C.  C.  31,  17  Fed.  Cas.  No. 
9,926;  Guppe  v.  Brown,  4  Dall.  410,  15 
Fed.  Cas.  No.  5,871;  Armstrong  v. 
Brown,  1  Wash.  C.  C.  43,  1  Fed.  Cas. 
No.  542.  Ala. — Montgomery  St.  R.  V. 
Mason,  133  Ala.  508,  32  So.  261.  Ky. 
Watson  v.  Stucker,  5  Dana  581.  Pa. 
Kingsbury  v.  Kimball,  32  Pa.  518. 
S.  C. — South  Carolina  Bank  V.  Rose,  2 
Strobh.  Eq.  90. 

Who  May  Object. — An  objection  that 
the  commission  was  not  executed  by  all 
the  commissioners,  was  held  to  have 
been  properly  made  by  the  party  whose 
commissioners  were  present  and  acted. 
Guppe  V.  Brown,  4  Dall.  410,  15  Fed. 
Cas.  No.  5,871. 

Withdrawal  of  Commissioner. — Where 
all  the  commissioners  were  present 
when  the  taking  of  the  depositions 
was  begun,  but  some  of  them  withdrew 
and  refused  to  complete  the  taking  of 
them,  the  commission  was  held  to  have 
been    improperly   executed.      Munns     V. 


De  Nemours,  3  Wash.  C.  C.  31,  17  Fed. 
Cas.  No.  9,926. 

Part  of  Commissioners  Acting. — Where 
under  a  joint  commission  to  take  tes- 
timony in  London,  England,  the  plaint- 
iff named  his  commissioners,  setting  out 
their  professions  and  particular  places 
of  residence,  and  the  defendant  named 
commissioners  "of  London,"  but  did 
not  state  their  professions  or  par- 
ticular places  of  residence,  and  the 
plaintiff's  commissioners,  on  making 
diligent  inquiry,  could  not  find  them, 
and  executed  the  commission  ex  parte, 
the  depositions  were  received  in  evi- 
dence. Pigott  v.  Holloway,  1  Binn. 
(Pa.)    436. 

Where  a  commission  was  directed  to 
A.  and  B.,  named  by  the  plaintiff,  or 
either  of  them,  and  C,  named  by  the 
defendant,  as  commissioners,  and  the 
parties  agreed  to  take  the  depositions 
before  B.  and  D.,  and  the  depositions 
were  actually  taken  by  A.  and  D.,  they 
were  excluded  when  offered  in  evidence 
as  not  having  been  properly  taken  un- 
der either  the  commission  or  the  agree- 
ment. Kingsbury  V,  Kimball,  32  Pa. 
518. 

Commissioners  Disqualified. — A  dep- 
osition taken  by  two  commissioners,  one 
of  whom  was  disqualified,  was  sup- 
pressed.    Doe  v.  Carey,  23  Ga.  4. 

68.  U.  S. — Lonsdale  v.  Brown,  3 
Wash.  C.  C.  404,  15  Fed.  Cas.  No.  8,492 
The  Griffin,  4  Blatchf.  203,  11  Fed.  Cas 
No.  5,814.  Ga.— Butts  Countv  V.  Hix 
on,  135  Ga.  26,  68  S.  E.  786.  N.  Y.— Wil 
liams  v.  Eldridge,  1  Hill  249.  Pa.— Lou 
den  v.  Blythe,  16  Pa.  532,  55  Am.  Dec 
527;  Pennock  v.  Freeman,  1  Watts  401 
Nussear  r.  Arnold,  13  Serg.  &  R.   323 

Scheme  To  Prevent  Cross-Examination 
But  it  might  be  shown,  probably,  that 
the  execution  of  a  commission  by  less 
than  the  whole  number  of  commission- 
ers was  part  of  a  scheme  to  deprive  the 
other  party  of  the  proper  protection  of 
his  rights.  Leetch  v.  Atlantic  Mut. 
Ins.  Co.,  4  Daly  (N.  Y.)  518;  O'Brien 
v.  Commercial  Fire  Ins.  Co.,  9  Jones  & 
S.    (N.   Y.)    224. 

69.  New  v.  Young,  144  Ala.  420,  39 
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court  so  provides,70  or  when  by  stipulation  of  the  parties  it  is  so 
agreed.71 

Designated  Class.  —  When  a  commission  designates  an  officer  of  a 
certain  class  to  execute  it,  such  as  a  judge,  justice  or  commissioner 
of  the  state  from  which  the  commission  issued,  it  cannot  be  executed 
by  an  officer  of  a  different  class,  such  as  a  notary  public.72 

2.  Power  To  Administer  Oaths.  —  A  special  commissioner  is  pro 
hac  vice  an  officer  of  the  court  appointing  him,73  and  as  such  has 
power  to  swear  witnesses  and  take  their  depositions,  though  he  is 
not  an  officer  authorized  to  administer  oaths  under  the  law  of  the 
place  where  the  depositions  are  taken.74 

XIII.  NOTICE  OF  TAKING  DEPOSITION. —A.  Necessity 
for  Notice.  —  1.     Weight  of  Authority.  —  Under  the  original  United 


So.  201 ;  Cage 's  Lessee  v.  Courts,  1  Har. 
&   McH.    (Md.)    239. 

70.  Md. — Punier  v.  Piercy,  40  Md. 
212,  17  Am.  Rep.  591.  N.  Y.— O  'Brien 
v.  Commercial  Fire  Ins.  Co.,  9  Jones 
&  S.  224.  S.  C— Miller  v.  George,  30 
S.  C.  526,  9  S.  E.  659. 

A  statute  requiring  depositions  to  be 
certified  by  the  commissioners  or  a  ma- 
jority of  them  was  held  to  authorize 
the  execution  of  the  commission  by  such 
majority.  Stone  v.  Cannon,  9  Smed.  & 
M.    (Miss.)    595. 

Failure  to  Notify  Commissioner. — 
Where  two  of  three  commissioners 
named  had  authority  to  execute  the 
commission,  an  objection  by  the  de- 
fendant that  one  of  the  commissioners 
named  by  the  plaintiff  was  not  notified 
of  his  appointment  or  of  the  time  and 
place  of  taking  depositions  was  over- 
ruled. Miller  v.  George,  30  S.  C.  526, 
9  S.  E.  659. 

71.  Johnson  v.  Rankin,  3  Bibb 
(Ky.)  86;  Leetch  v.  Atlantic  Mut.  Ins. 
Co.,   4  Daly    (N.  Y.)    518. 

72.  De  Renzes  v.  De  Renzes,  115  La. 
675,  39  So.  805;  Newton  v.  Brown,  1 
Utah  287. 

A  commission  addressed  "to  any 
clerk  of  a  court  of  record  having  a 
seal,  or  any  notary  public  of  Caddo 
Parish,  Louisiana,  or  any  commissioner 
of  deeds  duly  appointed  under  the  laws 
of  Texas,  within  and  for  said  state  of 
Louisiana,"  cannot  be  taken  by  a  no- 
tary public  in  and  for  Natchitches 
parish.  German  Fire  Ins.  Co.  v.  Gibbs, 
42  Tex.  Civ.  App.  407,  92  S.  W.  1068, 
96  S.  W.  760. 

Identity  of  Commissioner. — A  com- 
mission to  "any  one  of  the  judges  of 
the  city  court  of  New  Orleans,"  hav- 
ing been    returned   purporting   to   have 
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been  executed  by  N.  Jackson,  and  it 
appearing  that  there  was  no  such  judge 
of  that  court,  it  was  held  inadmissible 
to  prove  on  the  trial  that  the  com- 
mission was  in  fact  executed  by  O.  P. 
Jackson,  a  judge  of  that  court.  Follain 
v.  Lefevre,  3  Rob.   (La.)   13. 

73.  "Tt  is  a  great  mistake  to  call 
the  commissioner  appointed  by  the  de- 
fendant, his  agent;  he  is  appointed  by 
the  court,  though  nominated  by  the 
party,  and  is  no  more  the  agent  of  the 
party  nominating  him  than  an  arbi- 
trator is  the  agent  of  the  party  who 
cho«e  him."  Gilpins  v.  Consequa, 
3  Wash.  C.  C.  184,  Pet.  C.  C.  85,  10 
Fed.  Cas.  No.  5,452.  To  same  effect, 
see  U.  S. — Jones  v.  Oregon  C.  R.  Co., 
3  Sawy.  523,  13  Fed.  Cas.  No.  7,486. 
Ga,— fillinghast,  Stark  &  Co.  v.  Wal- 
ton, 5  Ga.  335.  N.  Y. — Bank  v.  Torrey, 
5  Duer  626. 

Employment  of  Counsel. — The  nam- 
ing of  a  commissioner  to  take  testi- 
mony in  another  state  does  not  au- 
thorize him  to  employ  counsel  to  repre- 
sent the  party  or  to  instruct  the  com- 
missioner. Lyman  v.  Hayden,  118 
Mass.  422. 

74.  Ala.— King  v.  King,  28  Ala.  315; 
Potier  v.  Barclay,  15  Ala.  439.  Colo. 
Marr  v.  Wetzel,  3  Colo.  2;  Ford  v. 
Rockwell,  2  Colo.  376.  Del.— Porter  v. 
Beltzhoover,  2  Har.  484.  La. — Ship- 
man  &  Ayres  V.  Haynes,  17  La.  503. 
Mich. — McGeorge  V.  Walker,  65  Mich. 
5,  31  N.  W.  601.  Miss. — Henderson  v. 
Cargill,  31  Miss.  367.  Pa.— Phillipi 
v,  Bowen,  2  Pa.  20;  Arnold  v.  Lightner, 
11  Pa.  Co.  Ct.  641,  1  Pa.  Dist.  791. 
See  also  Com.  v.  Smith,  11  Allen 
(Mass.)  243;  Hendricks  v.  Craig,  5  N. 
J.  L.   567. 
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States  judiciary  act  notice  was  required  only  where  the  adverse  party 
or  his  attorney  resided  or  was  within  100  miles  of  such  place.75  Similar 
statutes  have  existed  in  some  states.76  But  under  the  present  federal 
statute,77  and  under  the  statutes  and  rules  of  practice  in  most  states, 
notice  must  be  given.78     Where  proper  notice  has  been  given,  and 


75.  Dick  v.  Runnels,  5  How.  (U.  S.) 
7,  12  L.  ed.  26;  Voce  v.  Lawrence,  4 
McLean  203,  28  Fed.  Cas.  No.  16,979; 
Travers  i\  Bell,  2  Cranch  C.  C.  160,  24 
Fed.  Cas.  No.  14,149;  Tooker  v.  Thomp- 
son, 3  McLean  92,  24  Fed.  Cas.  No. 
14,097;  Pendleton  V.  Forbes,  1  Cranch 
C.    C.    507,    19    Fed.    Cas.    No.    10,966; 


held  that  the  spirit  of  the  rule  required 
such  notice  to  be  given  to  any  agent 
or  attorney  of  such  party  who  might 
live  within  that  distance.  Hillyard  v. 
Nichols,  1  Eoot  (Conn.)  493;  Killings- 
worth  v.  Goshen,  1  Root  (Conn.)  480; 
"Williams  v.  Fitch,  1  Root  (Conn.)  316; 
Whiting  v.  Jewel,  Kirby  (Conn.)   1. 


Miller    v.    Young,    2    Cranch    C.    C.    53,        Contra. — Heacock      v, 
17  Fed.  Cas.  No.  9.596;  Merrill  v.  Daw-  J  Tyler   (Vt.)    344. 


Stoddard, 


son,  1  Hempst.  563,  17  Fed.  Cas.  No. 
9,469,  affirmed,  Fowler  v.  Merrill,  11 
How.  375,  13  L.  ed.  736;  Dinsmore.t?. 
Maroney,  4  Blatchf.  416,  7  Fed.  Cas. 
No.  3,920;  The  Argo.  2  Gall.  314,  1 
Fed.  Cas.  No.  517,  affirmed,  2  Wheat. 
287,   4  L.   ed.   241;    Sayles   v.   Stewart, 

5  Wis.  8. 

It  was  held  that  notice  should  be 
given  to  counsel  who  had  acted  pub- 
licly in  former  trials  of  a  like  case 
between  parties,  and  was  then  so  em- 
ployed although  not  counsel  of  record 
in  that  case.     Allen  v.  Blunt,  2  Woodb. 

6  M.  121,  1  Fed.  Cas.  No.  217. 
Where  ex  parte  depositions  have  been 

taken  without  notice,  the  court  may 
allow  the  other  party  to  cross-examine 
the  witness.     Allen  v.  Blunt,  2  Woodb. 

6  M.  121,  1  Fed.  Cas.  No.  217. 
Strict  Construction. — Depositions  tak- 
en without  notice  are  very  strictly 
scrutinized.  Wilson  Sew.  Mach.  Co.  v. 
Jackson,  1  Hughes  295,  30  Fed.  Cas. 
No.  17,853;  Voce  v.  Lawrence,  4  Mc- 
Lean 203,  28  Fed.  Cas.  No.  16,979; 
Merrill  v.  Dawson,  1  Hempst.  563,  17 
Fed.  Cas.  No.  9,469;  Brooke  v.  Berry, 
2  Gill  (Md.)  83.  See  also  Walsh  v. 
Rogers,  13  How.  (U.  S.)  283,  14  L. 
ed.    147;    Egbert    v.    Citizens'   Ins.    Co., 

7  Fed.  47;  Zantzinger  v.  Weightman, 
2  Cranch  C.  C.  478,  30  Fed.  Cas.  No. 
18,202. 

76.  Conn. — Moses  v.  Gunn,  1  Root 
307;  Clap  V.  Lockwood,  Kirby  100. 
Ohio. — Myers  v.  Anderson,  Wright  513. 
Vt— Hopkinson  v.  Watson,  17  Vt.  91; 
Chipman  v.  Tuttle,   1   D.   Chip.   179. 

Notice  to  Attorney. — Where  the  rule 
required  notice  to  be  given  to -  the 
adverse  party  if  he  lived  within  20 
miles  of  the  place   of   caption,   it   was 


Where  the  adverse  party  lived  within 
twenty  miles  of  the  place  of  residence 
of  the  witness,  but  not  within  that  dis- 
tance of  the  place  where  the  deposition 
was  taken,  and  there  was  no  evidence 
of  bad  faith,  and  delay  might  cause 
the  loss  of  the  testimony,  depositions 
taken  without  notice  were  admitted  in 
evidence.  Nichols  v.  Hillyer,  Kirby 
(Conn.)  219;  Johnson  v.  Foot,  Kirby 
(Conn.)   283. 

Voucher. — Where  the  nominal  ad- 
verse party  lived  more  than  twenty 
miles  from  the  place  of  caption,  but  his 
vouchees  lived  within  that  distance,  it 
was  held  that  notice  to  them  was  nec- 
essary. Fowler  v.  Norton,  2  Root 
(Conn.)  25. 

An  unnecessary  notice  cannot  invali- 
date the  depositions.  Wainwright  v. 
Webster,  11  Vt.  576,  34  Am.  Dec.  707. 

77.  §863,  U.  S.  Rev.  St.  See  also 
U.   S.   Equity  Rule   53    (1912). 

78.  XT.  S. — Lutcher  v.  United  States, 
72  Fed.  968,  19  C.  C.  A.  259,  41  U.  S. 
App.  54;  Rhoades  v.  Selin,  4  Wash.  C.  C. 
715,  20  Fed.  Cas.  No.  11,740;  Frevall 
v.  Bache,  5  Cranch  C.  C.  463,  9  Fed. 
Cas.  No.  5,113.  Ala.— Wilkinson  v. 
Wilkinson,  133  Ala.  381,  32  So.  124; 
Garnett  v.  Yoe,  17  Ala.  74.  Cal.— Ellis 
v.  Jaszynsky,  5  Cal.  444.  Colo.— Jones 
v.  Carruthers,  1  Colo.  291.  Ga.— Hosch 
Lumb.  Co.  v.  Weeks,  123  Ga.  336,  51 
S.  E.  439.  Ky. — Moore  v.  Beauchamp, 
5  Dana  70;  Thome  v.  Haley,  1  Dana 
268;  Taylor  v.  Whiting,  4  T.  B.  Mon 
364;  Rennick  v.  Walthal,  2  A.  K.  Marsh 
22;  Henderson  v.  Howard,  1  A.  K 
Marsh.  26.  La* — Succession  of  De 
rigny,  128  La.  853,  55  So.  552;  Under 
wood  v.  Lacapere,  10  La.  Ann.  766 
Gill  v.   Phillips,    6   Mart.    (N.   S.)    298; 
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Robertson  r.  Lucas,  l  Mart.  (N.  S.) 
1ST.  Me.— Brown  V.  Ford,  52  Me.  479; 
Hall  V.  Houghton,  37  Me.  411.  Md. 
i"oung  r.  Macakall,  3  Md.  Ch.  39S; 
Boreing's  Lessee  V.  Singery,  2  Har.  & 
,1.  155;  Gibson's  Lessee  r.  Smith,  1 
Har.  &  J.  253;  Gitting's.  Lessee  v. 
Hall,  1  Har.  &  J.  14,  2  Am.  Dec.  502; 
Weems'  Lessee  V.  Disney,  4  Har.  & 
McH.  156;  Johnson's  Lessee  V.  Kraner, 
2  Har.  &  McH.  243;  Thomas  v.  Clagett, 

2  Har.  &  McH.  172.  Mass. — Bryant 
v.  Commonwealth  Ins.  Co.,  9  Pick.  485. 
Miss.— Daily  v.  Johnson,  48  Miss.  246; 
Tickett  V.  Ford,  4  How.  246.  Mo. 
State  r.  Rood,  147  S.  W.  526;  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  S. 
W.  521;  Perry  v.  Siter,  37  Mo.  273. 
Neb. — State  v.  Omaha  Elev.  Co.,  110 
N.  W.  S74.  N.  H. — Cushman  v.  Woos- 
te'r,  45  N.  H.  410;  Whipple  v.  Whipple, 
43  N.  H.  235;  Deming  v.  Foster,  42 
N.  H.  165;  Carlton  v.  Patterson,  29 
N.  H.  580;  Cater  v.  McDaniel,  21  N. 
H.  231.  N.  J. — Wilson  v.  Cornell,  4 
n!  J.  L.  117;  Parker  v.  Hayes,  23  N. 
J    Eq    186.     N.  Y. — Brooks  v.  Schultz, 

3  Abb.  Pr.  (N.  S.)  124;  People  v.  Had- 
den,  3  Denio  220.  Ohio.— Lattier  v. 
Lattier,  5  Ohio  538.  Pa.— Vincent  V. 
Huff,  4  Serg.  &  R.  298.  Tex.— Millikin 
V.  Smoot,  71  Tex.  759,  12  S.  W.  59,  10 
Am.  St.  Rep.  813.  Vt.— Ferguson  V. 
Morrill,  Brayt.  41.  Va.— Trevelyan 's 
Admr.  v.  Lofft,  83  Va.  141,  1  S.  E. 
901;  Unis  v.  Charlton,  12  Gratt.  484; 
Stubbs  V.  Burwell,  2  Hen.  &  M.  536. 
Wash. — Collins  v.  Lowry  &  Co.,  2 
Wash.  75.  Wis.— Sika  v.  Chicago  &  N. 
W  R  Co.,  21  Wis.  370.  Eng.— Loveden 
r.  Milford,  4  Bro.  C.  O.  540,  29  Eng. 
Reprint  1031. 

See  also  Dunlop  v.  Munroe,  1  Cranch 
C.  C.  536,  8  Fed.  Cas.  No.  4,167,  af- 
firming 7  Cranch  (U.  S.)  242,  3  L.  ed. 
329;  Shallow  v.  Roux  (Me.),  84  Atl. 
999;  Baelde  v.  San  Domingo  Import  Co. 
(N.  J.),  83  Atl.  485;  Reed  v.  Mosher, 
122  N.  Y.  Supp.  938. 

Federal  Equity  Practice.— If  no  no- 
tice of  the  time  and  place  of  taking  a 
deposition  has  been  given  to  the  op- 
posite party,  he  shall  upon  application 
and  notice  be  entitled  to  have  the  wit- 
ness examined  orally  before  the  court, 
or  to  a  cross-examination  before  an 
examiner  or  like  officer,  or  a  new  depo- 
sition taken  with  notice,  as  the  court 
or  judge  under  all  the  circumstances 
shall  order.  U.  S.  Equity  Rule  54 
(1912). 
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Purpose  of  Notice. — "The  purpose  of 
giving  notice  of  the  taking  of  deposi- 
tions, as  required  by  the  statute,  is 
that  the  opposite  party  may  be  ad- 
vised of  the  application  for  the  com- 
mission to  take  the  depositions,  and 
that  by  service  of  the  interrogatories 
attached  thereto  they  may  be  advised 
of  the  nature  of  the  questions  to  be 
propounded  and  thereby  be  given  an 
opportunity  to  frame  such  cross-inter- 
rogatories as  may  be  desired."  Grant 
Bros.  Const.  Co.  v.  United  States,  13 
Ariz.  388,  114  Pac.  955,  960.  See  also 
Succession  of  Derignv,  128  La.  853,  55 
So.  552;  St.  Louis  &  S.  F.  R.  Co.  v. 
Matlock  (Tex.),  141  S.  W.  1067. 

Want  of  notice  cannot  be  supplied 
by  the  commissioners  adjourning  the 
examination  for  a  time  sufficient  for 
notice.  Parker  v.  Hayes,  23  N.  J. 
Eq.   186. 

Divorce  Case. — Where  in  an  action 
for  divorce  after  decree  pro  confesso 
complainant  submitted  his  cause,  it  was 
error  for  the  trial  judge  to  prepare 
interrogatories  to  be  propounded  to  the 
defendant  without  notice  to  the  com- 
plainant. Wilkinson  v.  Wilkinson,  133 
Ala.  381,  32  So.  124. 

Deposition  of  Defendant.— A  statute 
providing  for  taking  the  deposition  of 
an  opposing  or  adverse  party  upon 
leading  questions  and  without  notice, 
does  not  authorize  the  use  of  such  a 
deposition  against  another  party  to 
the  suit  who  was  not  notified  of  the 
taking.  Bizzell  v.  Hill  (Tex.  Civ. 
App.),  37  S.  W.  178. 

Going  Witness. — The  fact  that  the 
witness  is  to  leave  the  country  imme- 
diately will  not  justify  the  taking  of 
his  deposition  without  notice.  Daniels 
V.  Bullard,  Quincy  (Mass.)  41.  But 
see  VIII,  C,  4,  supra. 

Party's  Residence  Unknown. — That 
the  party  to  be  notified  has  no  known 
place  of  abode  and  no  attorney  will 
not  justify  the  taking  a  deposition 
without  notice.  Lattier  v.  Lattier,  5 
Ohio  538;  S.  P.  Houpt  v.  Houpt,  Wright 
(Ohio)    156. 

A  commissioner  or  referee  to  whom 
a  case  has  been  referred  to  adjust, 
settle  and  report  certain  matters,  may 
take  depositions  upon  his  general  no- 
tice of  such  proceedings  and  without 
special  notice  of  the  taking  of  such 
depositions.  Geiser  Mfg.  Co.  V.  Chewn- 
ing,  52  W.  Va.  523,  44  S.  E.  193;  Miller 
V.  Cox,  38  W.  Va.  747,  18  S.  E.  960. 
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the  further  taking  of  the  depositions  has  been  regularly  adjourned, 
no  further  notice  need  be  given.79  And  it  seems  that  if  the  party 
notified  attends  at  the  time  and  place  mentioned  in  the  notice,  he  may 
proceed  to  take  the  depositions  without  further  notice,  if  the  moving 
party  fails  to  do  so.80 
2.     When    Unnecessary.  —  a.     Statutory    Authority.  —  Under    the 


One  defendant  cannot  object  upon 
the  ground  that  another  defendant  was 
not  served  with  notice  or  interroga- 
tories. Glenn  v.  Glenn,  17  Iowa  498; 
Linskie  t\  Kerr  (Tex.  Civ.  App.),  34 
S.  W.  765. 

The  party  taking  the  deposition  can- 
not object  to  the  use  thereof  on  the 
ground  that  notice  of  the  taking  was 
not  given  to  the  other  party.  Yeaton 
v.  Fry,  5  Cranch  (U.  S.)  335,  3  L.  ed. 
117;  Carpenter  v.  Dame,  10  Ind.  125. 
But  see  Garnett  v.  Yoe,  17  Ala.  74. 

Issuance  of  Subpoena  Before  Notice. 
Where  there  are  several  defendants  in 
an  action,  some  of  whom  are  given 
notice  of  taking,  and  another  defend- 
ant is  not  served  with  notice  until  a 
subpoena  to  attend  and  be  examined 
is  served  simultaneously  with  such  no- 
tice, he  may  object  to  answering  ques- 
tions "which  he  believed  were  not 
asked  in  good  faith  as  directly  affect- 
ing him  as  a  party  to  the  suit,  on 
the  ground  that  the  subpoena  was  is- 
sued before  he  had  been  notified  of 
the  taking  of  depositions,"  but  such 
objection  is  not  tenable  when  the  wit- 
ness refuses  to  testify  at  all.  Ex  parte 
Canada,  151  Mo.  App.  704,  132  S.  W. 
754. 

Service  of  the  interrogatories  con- 
taining a  recital  of  the  necessary  facts 
is  good  notice.  Law  v.  Scott,  5  Har. 
&  J.    (Md.)    438. 

Notice  to  Commissioners. — The  com- 
missioners named  by  the  adverse  party 
should  be  notified  by  the  moving  party 
or  by  his  commissioners  of  the  time 
and  place  of  the  execution  of  the  com- 
mission. Hoofnagle  v.  Dering,  1  Yeates 
(Pa.)  302;  Anonymous,  3  Atk.  633,  26 
Eng.  Eeprint  1165. 

How  Served. — Notice  must  be  served 
on  the  party  to  the  suit.  Succession 
of  Derigny,   128  La.  853,  55  So.  552. 

Acts  Waiving  Notice. — The  examina- 
tion by  a  party  of  a  witness  who  was 
not  named  in  the  notice  waives  the 
necessity  of  notice  or  any  irregularity 
by  reason  of  the  want  of  notice.  Ala. 
Bogers   v.   Wilson,    Minor   407,    12   Am. 


Dec.  61.  Miss.— Hunt  v.  Crane,  33 
Miss.  669,  69  Am.  Dec.  381.  N.  J. 
State  v.  Bassett,  33  N.  J.  L.  26.  S.  D. 
Babcock  r.  Ormsby,  18  S.  D.  358,  100 
N.  W.  759.  Wis.— Miller  v.  McDonald, 
13  Wis.   673. 

And  see  Newton  V.  Brown,  1  Utah 
287. 

A  material  defect  in  the  notice  is 
waived  when  the  objector  appeared 
and  examined  the  witness,  though  he 
at  the  time  made  his  objection.  Bern 
v.  Bern,  4  S.  D.  138,  55  N.  W.  1102. 
But  see  Crenshaw  V.  Facifie  Mut.  Life 
Ins.  Co.,  71  Mo.  App.  42,  where  the 
objections  were  first  made  when  the 
deposition  was  offered  in  evidence,  and 
the  court  intimates  that  had  the  depo- 
sition been  taken  subject  to  the  objec- 
tion there  would  have  been  no  waiver. 

Timeliness  of  Objection. — An  objec- 
tion as  to  want  of  notice  must  be  pre- 
sented to  the  lower  court  and  cannot 
be  made  for  the  first  time  in  the 
appellate  court.  Dill  v.  Camp,  22  Ala. 
249. 

Where  the  parties  stipulate  that  the 
deposition  may  be  taken  by  a  person 
named,  and  when  so  talcen  may  be  used 
on  the  trial,  notice  is  waived.  Consoli- 
dated Lumb.  Co.  v.  Fidelity  &  Dep.  Co., 
161  Cal.  397,  119  Pac.  506. 

79.  Dorrance  V.  Hutchinson,  22  Me. 
357.  See  also  Clark  v.  Manhattan  B. 
Co.,  102  N.  Y.  656,  6  N.  E.  111. 

80.  Crabb  v.  Orth,  133  Ind.  11,  32 
N.  E.  711,  the  party  giving  the  notice 
being  present. 

See  also  Burton  v.  Galveston,  H.  & 
S.  A.  K.  Co.,  61  Tex.  526.  But  see 
Hosch  Lumb.  Co.  V.  Weeks,  123  Ga. 
336,,  51  S.  E.  439,  where  the  party 
giving  the  notice  was  absent  and  had 
not  waived  notice. 

In  Brintnall  v.  Saratoga  &  W.  R. 
Co.,  32  Vt.  665,  it  was  held  that  where 
the  depositions  were  regularly  taken 
by  the  moving  party,  the  adverse  party 
was  not  entitled  to  have  them  taken 
in  duplicate  at  the  same  time  without 
notice. 
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statutes  of  some  states  notice  of  the  time  and  place  of  taking  deposi- 
tions under  commission  upon  written  interrogatories  and  cross-inter- 
rogatories need  not  be  given.81 

b.  When  Defendants  in  Default.  —  It  seems,  also,  that  notice  need 
not  be  given  where  the  defendants  are  in  default,  and  a  decree  pro 
confesso  has  been  entered  against  them.82 

3.  Right  To  Vacate  or  Extend  Notice.  —  Under  the  federal  statute 
the  court  is  without  authority  to  vacate  or  extend  the  notice.83 

The  party  giving  the  notice  takes  the  risk  of  the  deposition  being 
suppressed  if  the  notice  fails  to  meet  the  requirement  of  the  statute.84 

The  course  of  the  adverse  party  is  to  treat  the  notice  as  a  nullity 
and  move  to  suppress  the  deposition.85 

B.  Form  and  Contents.  —  1.  Conformity  to  Regulations.  —  The 
notice  should  conform  substantially  to  the  statute  or  the  rules  of 
court.88 


81.  U.  S. — United  States  v.  Louis- 
ville &  N.  R.  Co.,  18  Fed.  480.  Ala. 
Moore  t\  Heineke,  119  Ala.  627,  24 
So.  374;  Wisdom  v.  Eeeves,  110  Ala. 
418,  18  So.  13.  Ark.— O'Neill  v.  Hen- 
derson, 15  Ark.  235,  60  Am.  Dec.  568. 
La. — De  Renzes  v.  De  Renzes,  115  La. 
675,  39  So.  805;  Gasquet  v.  Johnson, 
1  La.  425;  Hall  v.  Acklen,  9  La.  Ann. 
219;  Bradford  v.  Cooper,  1  La.  Ann. 
325;  Hallock  v.  Caruthers,  5  Rob.  190. 
Md.— Haton  v.  McClish,  6  Md.  407; 
Parker  t?.  Sedwick,  5  Md.  281 ;  Law  v. 
Scott,  5  Har.  &  J.  438;  Owings  v.  Nor- 
wood, 2  Har.  &  J.  96;  Calvert  v.  Coxe, 
1  Gill  95. 

See  also  McClure  v.  McClintock 
(Ky.),  150  S.  W.  332. 

The  general  basis  of  the  rule  is  that 
the  parties  are  not  to  be  present  at 
the  execution  of  the  commission.  See 
cases  just  cited. 

Election  to  Attend. — Where  by  stat- 
ute the  adverse  party  is  not  to  be 
present  at  the  taking  of  a  deposition 
upon  written  interrogatories,  unless  the 
party  taking  it  is  also  present,  due 
notice  of  the  suing  out  of  the  com- 
mission for  the  purpose  of  permitting 
the  filing  of  cross-interrogatories  is  the 
only  notice  contemplated.  Cook  r.  Gil- 
christ, 82  Iowa  277,  48  N.  W.  84. 

When  interrogatories  are  not  filed  in 
time  to  allow  the  other  party  an  oppor- 
tunity to  file  cross-interrogatories,  no- 
tice of  the  time  and  place  of  taking 
the  deposition  should  be  given.  Parker 
v.  Sedwick.  5  Md.  281. 

82.  Ala. — Johnson  v.  Porterfield, 
150  Ala.  532,  43  So.  228;  Jordan  v. 
Jordan.  17  Ala.  466;  Planters'  &  Mer- 
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chants'  Bank  r.  Walker,  7  Ala.  926. 
Ky.— Hanlv  &  Shrieve  V.  Blackford,  1 
Dana  1,  25  Am.  Dec.  114.  Md.— Hig- 
gins  v.  Horwitz,  9  Gill  341;  Brooke  V. 
Berry,  2  Gill  83. 

Ex  Parte  Commission. — Tt  seems  that 
notice  need  not  be  given  where  the 
commission  has  issued  ex  parte  for  fail- 
ure of  the  adverse  party  to  name  com- 
missioners or  file  cross-interrogatories. 
U.  S. — Merrill  v.  Dawson,  1  Hempst. 
563,  17  Fed.  Cas.  No.  9,469,  affirmed, 
Fowler  v.  Merrill,  11  How.  375,  13  L. 
ed.  736;  Frevall  v.  Bache,  5  Cranch 
C.  C.  463,  9  Fed.  Cas.  No.  5,113.  Md. 
Brooke  v.  Berry,  2  Gill  83;  Oliver  v. 
Palmer,  11  Gill  &  J.  426.  Eng—  Turner 
Pneumatic  Tyre  Co.  v.  Dunlop  Pneu- 
matic Tyre  Co.,  75  L.  T.  651. 

83.  Kline  Bros.  &  Co.  v.  Liverpool 
&  L.  &  G.  Ins.   Co.,  184  Fed.  969. 

84.  Kline  Bros.  &  Co.  v.  Liverpool 
&  L.  &  G.  Ins.  Co.,  184  Fed.  969. 

85.  Kline  Bros.  &  Co.  v.  Liverpool 
&  L.  &  G.  Ins.  Co.,  184  Fed.  969. 

86.  Dorrance  v.  Hutchinson,  22  Me. 
357;  Stephens  v.  Joyal,  45  Vt.  325. 

A  form  of  notice  is  given  in  Jackson 
v.  Kent,  7  Cow.   (N.  Y.)   59. 

It  is  not  necessary  for  the  notice 
to  require  the  adverse  party  "to  put 
interrogatories  if  he  should  see  fit." 
Bussard  v.  Catalino,  2  Cranch  C.  C. 
421,  4  Fed.  Cas.   No.  2,228. 

Notice  of  the  nature  or  kind  of  evi- 
dence is  unnecessary.  McPhelemy  v. 
McPhelemy,  78  Conn.  180,  61   Atl.  477. 

Notice  is  not  improper  for  failing  to 
state  in  what  court  or  in  whose  behalf 
deposition  will  be  read.  Moore  v. 
Shannon,  137  Ky.  604,  126  S.  W.  136. 
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2.  Stating  Court  and  Cause.  —  The  notice  should  give  the  name 
of  the  court,87  and  the  names  of  the  parties  to  the  action.88  Describing 
the  action  as  that  of  A  "and  others"  against  B  "and  others"  is 
permissible.89  A  notice  entitled  in  two  or  more  actions  is  irregular, 
but  not  fatally  defective.90 

3.  Name  of  Commissioner  or  Officer.  —  Under  some  statutes  the 
notice  must  name  the  commissioner  or  officer  who  is  to  take  the  depo- 
sitions.91 But  it  has  been  held  that  this  is  not  necessary  where  there 
is  no  statute  or  rule  of  court  upon  the  matter.92  And  it  is  sufficient 
under  some  statutes  to  state  that  the  depositions  will  be  taken  before 


Dating  Notice.  —  It  has  been  held 
that  the  notice  need  not  be  dated. 
Sweitzer  v.  Meese,  6  Binn.  (Pa.)  500. 
And  also  that  it  must  be  dated.  Hus- 
ton v.  Noble,  4  J.  J.  Marsh.  (Ky.)  130. 

87.  Sparks  v.  Sparks,  51  Kan.  195, 
32  Pac.  892;  Moore  v.  Shannon,  137 
Ky.  604,  126  S.  W.  136. 

Incorrect  Copy. — Where  the  original 
notice  was  correct,  but  the  copy  left 
with  the  party  served  stated  that  the 
action  was  pending  in  a  different 
county,  the  service  was  held  bad.  Bow- 
yer  v.  Knapp,  15  W.  Va.  277. 

Time  of  Court. — The  notice  need  not 
state  the  time  when  the  court,  where 
the  cause  is  pending,  will  be  held. 
Great  Falls  Mfg.  Co.  v.  Mathers,  5  N. 
H.  574. 

88.  A  notice  directed  to  S.,  the  de- 
fendant, stating  the  action  to  be  one 
"in  which  A.  K.,  the  plaintiff,  sues 
by  his  guardian,  J.  K.,"  and  naming 
the  court  and  the  term  thereof  suf- 
ficiently indicates  the  parties  to  the 
action.  Kingsbury  v.  Smith,  13  N.  H. 
109. 

Where  the  caption  of  the  notice  in- 
cludes the  name  of  the  court  and  the 
title  of  the  action  and  the  body  of 
the  notice  states  that  the  deposition 
"is  to  be  taken  to  be  used  on  the  trial 
of  the  above  entitled  action,"  the  no- 
tice complies  with  a  requirement  of  a 
statute  that  requires  the  notice  to 
specify  the  action  or  proceeding  and 
the  name  of  the  court  in  which  it  is 
to  be  used.  Sparks  v.  Sparks,  51  Kan. 
195,  32  Pac.  892.  See  also  Moore  v. 
Shannon,  137  Ky.  604,  126  S.  W.  136. 

Nature  of  Action. — The  notice  need 
not  describe  the  nature  of  the  action. 
Bundy  v.  Hyde,  50   N.  H.  116. 

89.  Mills  v.  Dunlap,  3  Cal.  94;  Clax- 
ton  v.  Adams,  1  MacArthur  <D.  C.) 
496. 


90.  Laithe  v.  McDonald,  7  Kan.  254; 
Ash  v.  Marlow,  20  Ohio  119. 

Same  Parties  and  Issues. — Taylor  v. 
Bank  of  Illinois,  7  T.  B.  Mon.  (Ky.) 
576,  held  that  where  several  actions 
were  pending  between  the  same  parties 
involving  the  same  issues,  the  deposi- 
tion of  a  witness  might  be  taken  in 
all  cases  and  that  the  notice  need  not 
designate  any  particular  action. 

But  see  Bemis  v.  Morill,  38  Vt.  153, 
holding  that  a  separate  deposition  was 
necessary  in  each  case. 

91.  Kingsbury  v.  Smith,  13  N.  H. 
109;  Chase  v.  Watson,  75  Vt.  385,  56 
Atl.  10;  Davis  v.  Davis'  Estate,  48  Vt. 
502;  Johnsbury  v.  Goodenough,  44  Vt. 
662.  But  see  Henry  v.  Huntley,  37 
Vt.  316.  And  see  Carmalt  v.  Post,  8 
Watts  (Pa.)  406. 

Under  a  statute  requiring  the  notice 
to  state  before  whom  a  deposition  is 
to  be  taken,  it  is  not  sufficient  to  give 
notice  of  the  taking  before  one  of  two 
magistrates  named.  Clough  V.  Bow- 
man, 15  N.  H.  504. 

A  notice  "to  appear  before  E.  H.  B., 
a  notary  public,  at  the  residence,"  etc., 
"to  be  present  at  the  taking  of  a  depo- 
sition" sufficiently  indicates  the  name 
of  the  magistrate.  Barber  v.  Bennett, 
58  Vt.  476,  4  Atl.  231. 

In  Illinois  this  is  unnecessary.  Prov- 
ident Sav.  Life  Assur.  Soc.  v.  Cannon, 
103  111.  App.  534,  affirmed,  201  111.  260, 
66  N.  E.  388. 

New  Notice. — Where  the  notice 
named  a  particular  magistrate  only,  it 
was  held  that  another  magistrate  could 
not  take  the  deposition  without  further 
notice.  Daggett  v.  Tallman,  8  Conn. 
168;   Henry  v.  Huntley,  37   Vt.  316. 

Contra. — Harvey  v.  Osborn,  55  Ind. 
535. 

92.  Neely  v.  Harris,  Tapp.  (Ohio) 
209.  See  also  Patterson  v.  Hubbard, 
30  111.  201. 
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a  certain  person,  or,  in  his  absence,  some  officer  of  a  certain  class, 
or  some  person  authorized  by  law  to  take  depositions.03 

4.  Place  of  Taking.  —  The  notice  must  state  correctly  the  place 
where  the  depositions  are  to  be  taken.94  It  is  sufficiently  definite 
when  it  fairly  informs  the  person  notified  of  such  place.95    Ordinarily 


93.  Gormley  V.  Bunyan,  138  U.  S. 
623.  11  Sup.  Ct.  453,  34  L.  ed.  1086. 

Where  the  notice  was  to  take  a  depo- 
sition before  B.,  "or  some  other  person 
competent  to  administer  an  oath,"  and 
the  deposition  was  taken  by  C,  a  mag- 
istrate, at  the  time  and  place  named, 
an  objection  that  the  adverse  party 
might  have  desired  to  send  interroga- 
tories was  overruled,  where  none  were 
actually  sent.  Alexander  v.  Alexander, 
5   Pa.  277. 

It  has  been  held  that  where  a  cer- 
tain officer  is  named,  the  depositions 
may  not  be  taken  by  some  other  officer, 
although  the  notice  need  not  have 
named  any  particular  officer.  Henry 
v.  Huntley,  37  Vt.  316.  See,  however, 
Harvey  v.  Osborn,  55  Ind.  535,  holding 
that  where  the  statute  does  not  require 
the  notice  to  name  the  officer,  the  fact 
that  the  deposition  was  taken  before 
an  officer  other  than  The  one  named, 
who,  however,  was  authorized  under 
the  statute  to  take  depositions,  does 
not  affect  the  validity  of  the  deposi- 
tion.     See   also   IX,   B,   2,  supra. 

Unauthorized  Officer  Named. — If  the 
only  person  named  is  not  authorized 
to  take  depositions,  the  notice  may  be 
treated  as  a  nullity.  Daggett  V.  Tall- 
man,  8  Conn.  168. 

94.  U.  S.— Knode  v.  Williamson,  17 
Wall.  586,  21  L.  ed.  670.  Ark.— Harris 
v.  Hill,  7  Ark.  452,  46  Am.  Dec.  295. 
Ind.— Bodman  v.  Kelly,  13  Ind.  377. 
la. — McClintock  v.  Crick,  4  Iowa  453. 
La. — Thibodeaux  v.  Thibodeaux,  112 
La.  906,  36  So.  800;  Gill  v.  Jett,  6 
Mart.  (N.  S.)  279;  Gilly  v.  Logan,  2 
Mart.  (N.  S.)  196.  Md.— Young  v. 
Mackall,  3  Md.  Ch.  398;  Collins  v. 
Elliott,  1  Har.  &  J.  1.  N.  H.— Kings- 
bury v.  Smith,  13  N.  H.  109.  N.  C. 
Alston  v.  Taylor,  2  N.  C.  439.  Va. 
Hunter  v.  Fufcher,  5  Band.  126,  16  Am. 
Dec.  738. 

But  see  Bayburn  v.  Central  Iowa  B. 
Co.,  74  Iowa  637,  38  N.  W.  520,  35  N. 
W.  606.  holding  that  the  failure  to 
show  the  place  of  residence  of  the  com- 
missioner without  more  proof  is  insuf- 
ficient   to    cause    the    deposition    to    be 
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suppressed.  And  see  Ferguson  v.  Cen- 
tral B.  Co.,  74  N.  J.  L.  691,  67  Atl.  602. 

Deposition  Taken  at  Place  Not 
Named  in  Notice. — Where  by  the  notice 
the  deposition  was  to  be  taken  at  the 
office  of  H.  C.  Stover,  725  Walnut 
street,  Philadelphia,  Pennsylvania,  a 
deposition  taken  at  the  office  of  Wil- 
liam C.  Stover,  727  Walnut  street,  Phil- 
adelphia, Pennsylvania,  will  be  sup- 
pressed. Indiana  Baptist  Pub.  Co.  V. 
Ayer,  34  Ind.  App.  284,  72  N.  E.  151. 

At  Office  of  Attorney. — Though  the 
practice  of  taking  a  deposition  in  the 
office  of  the  attorney  of  the  moving 
party  is  objectionable,  yet  in  the  ab- 
sence of  some  statute  or  rule  of  court 
the  deposition  will  not  be  suppressed 
for  that  reason.  Singer  Mfg.  Co.  v. 
McAllister,  22  Neb.  359,  35  N.  W.  181. 

95.  Ind. — Bulla  V.  Morrison,  1 
Blackf.  (2nd  ed.)  521.  N.  C— Owens 
v.  Kinsey,  51  N.  C.  38;  McNaushton 
t\  Lester,  2  N.  C.  488.  N.  D.— Moore 
v.  Booker,  4  N.  D.  543,  62  N.  W.   607. 

"The  form  of  notice  to  take  deposi- 
tions has  no  general  rule  but  one, 
that  it  should  contain  convenient  cer- 
tainty as  to  the  time  and  place  of 
taking  them.  We  should  avoid  a  laxity 
which  may  tend  to  defeat  the  benefit 
of  a  cross-examination  by  the  adverse 
party.  The  notice  should  be  sufficient- 
ly correct  to  inform  him  when  and 
where  he  should  attend.  It  is  obvious 
that  a  notice  to  take  depositions  in  a 
populous  city  should  be  more  special, 
as  to  the  designation  of  place,  than 
when  intended  to  be  taken  in  a  town 
of  inconsiderable  extent."  Sweitzer  v. 
Meese,  6  Binn.  (Pa.)  500.  In  this  case 
a  notice  designating  the  house  of  " — ■ 
Spangler,  inkeeper  in  York"  was  held 
sufficiently  certain  where  it  did  not 
appear  that  more  than  one  Spangler 
kept  an  inn  at  York.  See  also  Over- 
street  V.  Philips,   1   Litt.    (Ky.)    120. 

A  notice  to  take  depositions  "at 
the  office  of  M.  C.  L.,  in  the  town  of 
Tonica,  county  of  La  Salle,  and  state 
of  Illinois,"  was  held  prima  facie  suf- 
ficient, Britton  v.  Berry,  20  Neb.  325, 
30  N.  W.  254. 
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A  notice  to  take  depositions  at  the 
"office  of  K.  &  S. "  in  a  certain  town 
was  held  sufficiently  certain  where  the 
designation  had  come  to  signify  a  room 
that  had  once  been  occupied  by  a  firm 
of  that  name,  although  it  was  not  so 
occupied  then  and  the  firm  had  ceased 
to  exist.  Clawson  v.  Shortridge,  1 
Wils.   (Ind.)  282. 

Notice  of  the  taking  of  a  deposition 
at  "the  left  wing  of  the  court  house," 
where  the  suit  was  pending  in  the  cir- 
cuit court  of  the  county  in  which  all 
the  parties  resided,  was  held  certain 
to  a  common  intent.  Barbour  v.  Whit- 
lock,  4  T.  B.  Mon.   (Ky.)   180. 

Notice,  in  Indiana,  to  take  deposi- 
tions "in  the  office  of  the  clerk  of 
Marshall  county,  in  the  state  of  Il- 
linois," was  held  too  vague  as  to  the 
place  intended  on  the  ground  that  a 
citizen  of  Indiana  could  not  be  pre- 
sumed to  know  the  town  in  which  said 
office  was  located.  Eodman  v.  Kelly, 
13  Tnd.  377. 

Failure  to  Name  County  or  State. 
A  notice  which  gives  the  state,  city 
and  office  where  the  depositions  are 
to  be  taken  is  not  defective  because 
it  does  not  name  the  county.  Hobbs  v. 
Godlove,  17  Ind.  359;  Atchison,  T.  &  S. 
F.  R.  Co.  v.  Pearson,  6  Kan.  App.  825, 
49    Pac.    681. 

A  notice  which  specified  the  county, 
but  omitted  the  name  of  the  stare,  was 
held  sufficient  in  Davis  v.  Settle,  43 
W.  Va.  17,  26  S.  E.  557. 

A  notice  in-  Ohio,  designating  the 
"city  of  Cleveland,"  was  held  suffici- 
ently certain  without  stating  the 
county  or  state,  in  the  absence  of  any 
showing  of  prejudice.  Straw  v.  Dye, 
2  Ohio  Dec.  312,  2  West.  Law  Month. 
388. 

Where  the  notice  stated  that  the  dep- 
osition was  to  be  taken  "at  the  office 
of  the  clerk  of  Richland,  in  the  town 
of  Olney  and  state  of  Illinois,"  a  dep- 
osition taken  at  the  office  of  the  clerk 
of  the  county  court,  in  the  city  of 
Olney,  in  the  county  of  Richland  and 
state  of  Illinois  will  not  be  suppressed 
in  the  absence  of  a  showing  by  affi- 
davit that  the  two  descriptions  indi- 
cated in  fact  two  different  places. 
Harvey  V.  Osborn,  55  Ind.  535,  542. 

A  notice  that  the  deposition  was  to 
be  taken  "in  the  city  of  Guilford, 
state  of  Maine,"  was  held  insufficient 
to  let  in  a  deposition  taken  in  the 
town   of   Guilford.     Knode   v.    William 


son,    17    Wall.    (U.    S.)    586,    21    L.    ed. 
670. 

Presumptions  on  Review. — ' '  The  depo- 
sition of  Davis  was  objected  to  on  ac- 
count of  alleged  insufficiency  of  the 
notice  to  take  the  same,  in  respect  to 
time  and  place  and  the  name  of  the 
notary.  The  deposition  was  taken 
April  9,  1908,  in  Des  Moines,  Iowa,  the 
place  of  residence  of  the  witness.  No 
notice  appears  in  the  record;  but  it 
shows  a  copy  of  the  interrogatories 
propounded  was  delivered  to  the  attor- 
ney for  the  complainant  on  April  3, 
1908,  which  allowed  ample  time  for 
consultation  between  the  attorney  and 
his  client  and  the  making  of  the  trip 
to  Des  Moines.  The  exceptions  admit 
notice  of  time  and  place,  but  deny  its 
sufficiency,  and  the  caption  says  the 
deposition  was  taken  pursuant  to  no- 
tice. The  letter  of  instructions  to  the 
notary  public  refers  to  a  notice  to  take 
depositions  at  the  office  of  Dr.  Floyd 
Davis,  Iowa  Loan  &  Trust  Building, 
city  of  Des  Moines,  on  the  9th  day  of 
April,  1908,  as  being  inclosed  there- 
with, and  the  deposition  was  taken  at 
the  office  of  Davis.  .  .  .  None  of 
the  recitals  of  the  record,  concerning 
notice  of  the  taking  of  the  deposition 
of  Davis,  are-in  any  way  contradicted 
or  disputed.  They  prove  specification 
of  time  and  place,  but  not  the  man- 
ner thereof.  If  there  was  any  am- 
biguity or  indefiniteness,  respecting 
either,  it  is  not  disclosed.  Admitting 
there  was  such  notice,  and  denying 
only  its  sufficiency,  the  complainant 
should  have  caused  a  copy  thereof  to 
be  brought  up  as  a  part  of  the  tran- 
script, to  enable  the  court  to  see 
whether  its  terms  were  misleading.  The 
facts  disclosed  by  the  record,  as  it  ap- 
pears here,  cast  upon  him  the  burden 
of  producing  the  notice  itself  or  some 
other  evidence  to  prove  its  insufficiency. 
Though  not  there  stated  in  terms,  this 
principle  was  observed  in  Bowyer  v. 
Knapp,  et  al.,  15  W.  Va.  277.  The 
sheriff  had  given  the  party  a  mislead- 
ing copy  of  the  notice.  This  copy  was 
introduced  to  show  its  terms  and  char- 
acter. Notice  being  admitted,  and  only 
its  sufficiency  questioned,  the  presump- 
tion is  that  its  terms  were  reasonably 
certain,  and  nothing  more  is  required. 
Our  statute,  unlike  those  of  some  other 
states,  requires  only  reasonable  notice 
of   the    time    and    place    of   the   taking 
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it  should  specify  the  street  and  number  or  the  building  in  a  large 
city,98  or  the  house  or  other  building  in  a  smaller  town  or  rural  com- 
munity." 

5.  Time  of  Taking.  —  a.  Date.  —  The  notice  must  specify  defin- 
itely the  time  when  the  depositions  are  to  be  taken.98  A  notice  stating 
that  depositions  will  be  taken  on  a  certain  day,  and  from  day  to  day 
thereafter  until  completed,  is  good.99  So  is  a  notice  of  taking  on 
several  days,  beginning  on  the  first  thereof.1  A  notice  of  taking  on 
several  days,  either  consecutive  or  in  the  alternative,  has  usually  been 
held  bad,2  but  it  has  been  held  sufficient,  in  the  absence  of  a  specific 


of  depositions.  Section  35,  e.  130,  Code 
1906.  It  does  not  require  specification 
or  disclosure  of  the  name  of  the  offi- 
cer before  whom  a  deposition  is  to  be 
taken.  We  are  therefore  of  the  opinion 
that  the  exception  to  the  deposition  of 
Davis  was  properly  overruled."  Stal- 
naker  v.  Janes,  68  W.  Va.  176,  69  S.  E. 
651. 

96.  Miller  v.  Truman,  14  Vt.   138. 

Place  in  City. — A  notice  to  take  dep- 
ositions "in  Louisville"  without  speci- 
fying the  place  more  definitely  is  in- 
sufficient. Crozier  v.  Gano,  1  Bibb 
(Ky.)   257. 

Before  a  certain  notary  in  San  Fran- 
cisco was  held  too  indefinite.  Lucas 
v.  Eichardson,  68  Cal.  618,  10  Pac.  183. 

In  Moore  v.  Booker,  4  N.  D.  543, 
62  N.  W.  607,  the  court  refused  to 
suppress  a  deposition  because  the  no- 
tice did  not  locate  by  the  street  and 
number  the  office  of  the  notary  before 
whom  it  'was  to  be  taken  in  Spokane 
Palls. 

At  the  general  postoffice  in  Washing- 
ton, D.  C,  was  held  sufficiently  certain 
in  Bulla  v.  Morrison,  1  Blackf.  (2nd 
ed.)    (Ind.)   521. 

At  the  court  house  in  the  city  of  New 
Orleans,  there  being  several  courts  held 
in  different  rooms  in  the  same  building, 
was  held  too  indefinite  in  Harris  v. 
Hill,  7  Ark.  452,  46  Am.  Dec.  295. 

97.  McNaughton  V.  Lester,  2  N.  C. 
488;  Eidge  v.  Lewis,  1  N.  C.  536. 

Notice  of  taking  depositions  at  a 
certain  house  in  a  county,  where  the 
township  was  not  named  and  the  house 
was  not  a  place  of  public  notoriety, 
was  held  insufficient.  Sheeler  v.  Speer, 
3  Binn.   (Pa.)   130. 

98.  La. — Thibodeaux  v.  Thibodeaux, 
112  La.  906,  36  So.  800;  Clark  v.  Hart- 
well,  11  Eob.  201;  Gill  v.  Jett,  6  Mart. 
(N.  S.)  279;  Gilly  v.  Logan,  2  Mart. 
(N.  S.)  196;  Doane  v.  Farrow,  9  Mart. 
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(O.  S.)  222.  Md.— Young  v.  Mackall, 
3  Md.  Ch.  398;  Collins  v.  Elliott,  1  Har. 
&  J.  1.  Mich. — Stockton  V.  Williams, 
Walk.   Ch.   120.     Mo.— Kean  v.  Newell, 

1  Mo.  754,  15  Am.  Dec.  321.  N.  H. 
Kingsbury  v.  Smith,  13  N.  H.  109.  Pa. 
Whitehill  v.  Lousey,  2  Yeates  109.  Vt. 
Johnson  v.   Perry,   54  Vt.   459. 

And  see  Ferguson  r.  Central  E.  Co., 
74  N.  J.  L.  691,  67  Atl.  602. 

"On  or  about"  a  day  specified  is  in- 
sufficient. Miller  V.  Truman,  14  Vt. 
138. 

Mistake  in  Day  of  Week. — Where 
the  notice  was  to  take  depositions  on 
Monday,  March  26,  the  depositions 
were  properly  taken  on  March  26,  al- 
though that  day  was  not  Monday. 
Band  i\  Dodge.  17  N.  H.  343. 

99.  U.  S. — Knode  v.  Williamson,  17 
Wall.  586,  21  L.  ed.  670.  Ala.— An- 
drews &  Bro.  v.  Jones,  10  Ala.  460; 
Glover  v.  Millings,  2  Stew.  &  P.  28. 
Ind.— King  r.  State,  15  Ind.  64.  Kan. 
Leach  v.  Leach,  46  Kan.  724.  27  Pac. 
131;  Stainbrook  v.  Drawyer,  25  Kan. 
383.  Mo. — Bowman  V.  Branson,  111 
Mo.  343,  19  S.  W.  634;  Benton  v.  Craig, 

2  Mo.  198.  Pa. — Carmalt  v.  Post,  8 
Watts  406.  Tenn. — Brandon  v.  Mul- 
lenix,  11    Heisk.  446. 

1.  Ala. — Jordan  v.  Hazard,  10  Ala. 
221.  Pa. — Phillipi  v.  Bowen,  2  Pa.  20. 
Tenn. — McNew  v.  Sogers,  Thomp.  Cas. 
32. 

A  notice  to  take  depositions  on  the 
1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th 
and  10th,  under  which  26  depositions 
were  taken  on  the  1st  and  2d,  was 
held  to  amount  to  a  notice  to  take 
depositions  on  the  1st  and  from  day 
to  day  thereafter  until  completed.  Kea 
V.  Kobeson,  39  N.  C.  427;  Phillipi  V. 
Bowen,  2  Pa.  20. 

2.  Ala. — Ulmer  v.  Austill,  9  Port. 
157.  Ark.  —  Caldwell's  Exr.  v.  Mc- 
Vicar,  9   Ark.   418;   Humphries  v.   Mc- 
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statutory  provision,  where  the  depositions  are  to  be  taken  at  a  con- 
siderable distance  from  the  place  of  service,  and  the  mode  of  travel 
renders  attendance  difficult  or  uncertain.3 

b.     Hour  of  Day.  —  It  is  sufficient  to  state  that  the  depositions  will 
be  taken  between  certain  hours  of  the  day  or  days  named,4  but  the 


Craw,    9    Ark.    91.       Pa. — Carmalt     v. 
Post,  8  Watts  406. 

A  person  notified  of  the  taking  of 
a  deposition  is  not  required  to  ap- 
point an  agent  at  the  place  named  to 
attend  at  the  convenience  of  the  mov- 
ing party.  May's  Heirs  V.  Russell,  1 
T.  B.   Mon.    (Ky.)    223. 

Notice  for  Several  Days. — Notices 
that  depositions  would  be  taken  on 
each  or  any  one  or  more  of  three  suc- 
cessive days  were  held  indefinite.  Har- 
ris v.  Hill,  7  Ark.  452,  46  Am.  Dec. 
295;  Reardon  r.  Farrington,  7  Ark.  364. 
Notice  to  take  depositions  on  the 
24th  of  June,  between  the  hours  of 
8:00  a.  m.  and  6:00  p.  m.,  and  on  the 
25th,  26th,  27th  and  28th  of  the  same 
month  and  at  the  same  hours  was  held 
insufficient.  Benton  V.  Craig,  2  Mo. 
198. 

A  notice  to  take  depositions  at  a 
point  500  miles  distant  on  any  one  of 
seven  days,  extending  over  a  period 
of  two  months,  was  held  unreasonable. 
May's  Heirs  v.  Russell,  1  T.  B.  Mon 
(Ky.)    223. 

A  notice  to  take  a  deposition  on  a 
certain  day  of  every  week  for  three 
successive  months  was  held  insufficient 
in  Bell  v.  State  Bank,  12  N.  C.  4S3. 

On  a  day  named  and,  if  not  on  that 
day,  then  two  weeks  later,  was  held 
unreasonable  in  Moore  t\  Humphreys, 
2  J.  J.  Marsh.   (Ky.)   54. 

There  are  precedents  sustaining  no- 
tices of  the  taking  of  depositions  on 
several  days,  where  the  depositions  re- 
main open  until  the  end  of  that  time. 
Crittenden  v.  Woodruff,  11  Ark.  82; 
Ridge  V.  Lewis,  1  N.  C.  536. 

Notice  of  taking  depositions  on  two 
successive  days  is  irregular,  but  not 
necessarily  void.  Carmalt  v.  Post,  8 
Watts  (Pa.)  406. 

3.  Moore  v.  Humphreys,  2  J.  J. 
Marsh.  (Kv.)  54;  Finlay  &  Coleman  v. 
Humble,  2  A.  K.  Marsh.  (Ky.)  569; 
Bedell  i\  State  Bank,  12  N.  C.  483. 

Notice  for  Several  Days. — Notice 
given  at  Lexington,  Kentucky,  of  the 
taking  of  depositions  at  Natchez,  Mis- 
sissippi, on  the  15th  of  a  certain  month 
and,  if  not  then,   on   the   16th,   and,  if 


not  then,  on  the  17th,  and,  if  not  then, 
on  the  18th,  under  which  depositions 
were  actually  taken  on  the  18th,  was 
held    reasonable.      Thomas   v.    Davis,    7 

B.  Mon.   (Ky.)   227. 

Notice  served  in  Virginia,  in  1835, 
of  the  taking  of  depositions  of  several 
witnesses  at  a  certain  place  in  Mis- 
souri, on  six  successive  days,  between 
certain  hours  "of  each  day,"  was  held 
to  be  reasonably  definite.  Kincheloe 
V.  Kincheloe,  11  Leigh  (Va.)  393. 

A  notice  in  North  Carolina  to  take 
depositions  in  Tennessee  on  "the  5th 
or  6th"  of  a  month  was  held  proper. 
Kennedy  V.  Alexander,  2  N.  C.  34.  So 
was  a  notice  in  North  Carolina  to  take 
depositions  in  Georgia  on  one  of  three 
successive  days.  Harris  v.  Peterson,  4 
N.    C.    358. 

A  notice  to  take  depositions  on  two 
days,  where  the  witness  resided  at  a 
distance  of  two  miles,  was  held  rea- 
sonable. Smith  v.  Cocke,  1  Overt. 
(Tenn.)   296. 

Reasons  for  Delay. — Where  the  no- 
tice specifies  several  days  and  states 
that  if  the  deposition  shall  not  be 
taken  on  the  first  day  named  it  will 
be  taken  on  the  second  and  so  on,  the 
return  should  show  why  the  deposition 
was  not  taken  on  the  first  day.  May's 
Heirs  V.  Russell,  1  T.  B.  Mon.  (Ky.) 
223.     See  also  XIV,  C,  infra. 

4.     U.    S. — House   V.   Cash,   2   Cranch 

C.  0.  73,  12  Fed.  Cas.  No.  6,736.  Ala. 
Cameron  v.  Clark,  11  Ala.  259.  la. 
Scharfenburg  v.  Bishop,  35  Iowa  60. 
Mo.— Benton  V.  Craig,  2  Mo.  198;  Ex 
parte  Green,  126  Mo.  App.  309,  103 
S.  W.  503.  N.  C. — Harris  v.  Yarbor- 
ough,  15  N.  C.  166;  Farrar  V.  Hamilton, 
1  N.  C.  7.  Pa. — Bigoney  v.  Stewart, 
68  Pa.  318;  Sweitzer  v.  Meese,  6  Binn. 
500.  S.  D. — J.  I.  Case  Threshing  Mach. 
Co.  v.  Pederson,  6  S.  D.  140,  60  N.  W. 
747. 

Contra. — Shepherd  V.  Thompson,  4  N. 
IT.  213,  holding  a  notice  stating  the 
deposition  would  be  taken  between 
eight  in  the  forenoon  and  five  in  the 
afternoon  improper. 

Hour  of  Day. — It  has  been  hold  that 
the  failure   of  the  notice  to   designate 
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authority  of  the  officer  to  take  the  deposition  is  limited  to  the  time 
named  in  the  notice.5 

6.  Length  of  Notice. —  a.  Bule  When  Time  Fixed  by  Statute. 
The  length  of  notice  to  be  given  is  frequently  fixed  by  statutes  and 
rules  of  court,  and  less  notice  is  insufficient,6  though  parties  may  by 


a  particular  hour  of  the  day  is  not 
fatal.  McGinley  v.  McLaughlin,  2  B. 
Mon.    (Ky.)    302. 

5.  Ex  parte  Canada,  151  Mo.  App. 
704,  132  S.  W.  754  (when  the  hour 
fixed  in  the  notice  was  between  8  a.  m. 
and  6  p.  m.  the  officer  was  without 
authority  to  take  a  deposition  at  11 
p.  m.);  In  re  Green,  126  Mo.  App.  309, 
103  S.  W.  503. 

Compare  Scott  r.  Vulcan  Iron  Wks. 
Co.,  31   Okla.  334,  122  Pac.  186. 

6.  Ala. — Harris  v.  Miller,  30  Ala. 
221.  Ky. — Kington  Coal  Co.  v.  Aaron, 
147  Ky.  480,  144  S.  W.  371.  Mo.— 
State  v.  Eood,  147  S.  W.  526;  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  S. 
W.  521;  In  re  Wogan,  103  Mo.  App. 
146,  77  S.  W.  490.  N.  J.— Baedle  V. 
San  Domingo  Imprvt.  Co.,  63  Atl.  485. 
N.  C— Beasley  v.  Downey,  32  N.  C. 
284.  Ohio. — Allen  v.  Champion,  Wright 
672. 

When  the  place  of  taking  the  depo- 
sition is  in  the  same  county  where 
notice  is  served,  it  will  not  be  presumed 
that  time  for  travel  is  necessary. 
Adams  v.  Peck,  4  Iowa  551. 

A  statute  providing  for  five  days' 
notice  "when  served  on  the  party 
within  the  county"  means  when  served 
on  the  party  in  the  county  in  which 
the  deposition  is  taken  and  not  the 
county  in  which  the  cause  is  pending. 
Kennedy  V.  Rosier,  71  Iowa  671,  33 
N.   W.   226. 

Computing  Time. — It  has  been  held 
that,  under  a  general  rule  giving  one 
day's  notice  for  each  twenty  miles  to 
the  place  of  taking,  an  additional  day 
is  not  required  to  be  given  for  a  frac- 
tion of  twenty  miles.  Scammon  v. 
Scammon,  33  N.  H.  52. 

A  statute  providing  for  one  day's 
notice  for  each  twenty  miles  to  the 
place  of  taking,  except  that  where  the 
distance  exceeds  240  miles,  twenty  days' 
notice  shall  be  sufficient,  was  con- 
strued to  mean  that  one  day's  notice 
for  each  twenty  miles  of  a  distance 
exceeding  240  and  less  than  400  miles 
is  sufficient.  Pinkham  r.  Cockell,  77 
Mich.   265,  43   X.   W.  921. 

Under    a    statute   providing   that    the 
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notice  shall  allow  the  adverse  party 
one  day  for  preparation  and  sufficient 
time  by  the  usual  route  of  travel  to 
attend  the  taking  of  a  deposition,  ex- 
cluding Sunday  and  the  day  of  service 
of  the  notice,  notice  that  a  deposition 
will  be  taken  on  a  certain  day  com- 
mencing at  8:00  a.  m.  is  not  sufficient, 
where  the  adverse  party  can  reach  the 
place  only  by  using  the  day  on  which 
they  are  to  be  taken  for  traveling. 
Hartley  V.  Chidester,  36  Kan.  363,  13 
Pac.   578. 

See  also  Cool  v.  Roche,  15  Neb.  24, 
17  N.  W.  119;  Bern  v.  Bern,  4  S.  D. 
138,  55  N.  W.  1102. 

An  order  to  take  testimony  on  one 
day's  notice  was  held  to  justify  the 
giving  of  a  notice  one  day  of  the 
taking  of  depositions  on  the  following 
day  in  less  than  twenty-four  hours 
from  the  time  of  service.  Walsh  v. 
Boyle,   30   Md.   262. 

In  New  York,  "section  896  is  applic- 
able whenever  the  commission  is  'to 
take  testimony  without  written  inter- 
rogatories' in  pursuance  of  either  of 
the  two  sections  mentioned,  and  pro- 
vides: 'Notice  of  the  time  and  place 
of  the  examination  of  a  witness,  by  vir- 
tue thereof,  naming  the  witness,  must 
be  served  as  prescribed  in  section  eight 
hundred  and  ninety-nine  of  this  act.' 
Section  899  requires  notice  of  the  time 
and  place  of  taking  a  deposition,  'spe- 
cifying the  name  of  the  witness'  with 
other  requirements  noted  in  the  section. 
It  then  provides:  'The  time  for  serv- 
ing such  a  notice  must  be,  at  least, 
five  judicial  days  before  the  deposition 
is  taken;  and  one  judicial  day,  in  ad- 
dition, for  each  fifty  miles,  by  the 
usual  route  of  travel,  between  the  resi- 
dence of  the  attorney  for  the  adverse 
party,  and  the  place  where  the  deposi- 
tion is  to  be  taken.'  This  is  an  im- 
perative requirement  of  the  statute. 
St.  Louis  is  distant  800  miles  from 
Rochester,  so  that  the  defendants  are 
entitled  to  21  days'  notice  of  the  time 
and  place  of  taking  the  deposition." 
Reed  v.  Mosher,  122  N.  Y.  Supp.  938. 

Statutory  Time  Insufficient. — Where 
the  time  allowed  by  the  notice  barely 
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agreement  in  writing  shorten  the  time  of  notice  required,  which  will 
be  binding  on  the  parties  thereto.7 

b.  When  Reasonable  Notice  Sufficient.  —  If  no  time  is  so  fixed, 
reasonable  notice  must  be  given.  The  reasonableness  of  notice  rests 
largely  in  the  discretion  of  the  court  allowing  the  order  to  take  the 
deposition  or  passing  upon  objections  to  the  use  thereof,  and  depends 
to  a  great  extent  on  the  circumstances  of  the  particular  case.8     The 


exceeds  that  ■  prescribed  by  statute,  it 
is  not  invalid,  although  served  at  such 
an  hour  that  the  party  could  not  act 
upon  it  promptly;  but  the  court  may 
permit  further  cross-examination  of  the 
witness  when  he  can  be  found.  Toul 
man  v.  Swain,  47  Mich.  82,  10  N.  W. 
117. 

A  rule  of  court  which  provides  that 
twenty  days'  notice  shall  be  sufficient 
in  all  cases  .has  been  held  not  to  apply 
where  it  would  be  impossible  to  over- 
come the  distance  between  the  place  of 
notice  and  the  place  of  caption  in  that 
time.     Gerrish  v.  Pike,  36  N.  H.  510. 

Order  Shortening  Time. — Where  a 
standing  rule  of  court  requires  ten 
days'  notice  of  the  taking  of  a  deposi- 
tion, three  days'  notice  under  a  special 
order  of  court  passed  ex  parte  was  held 
insufficient.  Quvnn  V.  Brooke,  22  Md. 
288. 

Where  a  statute  provides  that  notice 
must  be  served  a  certain  number  of 
days  before  the  taking  of  a  deposition 
unless  the  judge  should  "prescribe  a 
shorter  time,"  an  order  shortening  the 
time  should  designate  definitely  the 
length  of  notice.  And  where  the  order 
of  the  court  made  at  10:00  a.  m.  was 
that  notice  should  be  served  "forth- 
with," a  service  at  3:00  p.  m.  of 
the  taking  of  a  deposition  at  4:00 
p.  m.  is  not  in  compliance  therewith. 
Howell  v.  Howell,  66  Cal.  390,  5  Pac. 
681. 

Where  by  statute  the  commissioner 
to  perpetuate  testimony  should  specify 
in  the  order  the  number  of  days  for 
which  notice  is  to  be  given,  and  does 
not  do  so,  he  will  be  deemed  to  have 
considered  the  minimum  numner  of 
days  provided  by  statute  us  sufficient. 
Jackson  V.  Perkins,  2  Wend.  (N.  Y.) 
308. 

Which  Statute  Governs. — The  statute 
of  the  state  in  which  the  action  is 
pending  <_rovernH  and  not  that  of  the 
where  I  he  depos  i  I  ion  is  taken. 
In  r<  Wogan,  in::  Mo.  App.  1  16,  77 
S.   W.    490. 

Burden    of   Proving    Insufficiency    of 


Notice. — The  burden  of  proving  insuf- 
ficiency of  notice  is  on  the  party  mak- 
ing the  claim,  and  requires  either  the 
production  of  the  notice  itself  or  some 
other  evidence  to  prove  its  insuffi- 
ciency. Stalnaker  v.  Janes,  68  W.  Va. 
176,  69  S.  E.  651.  See  also  Bowyer  v. 
Knapp,  15  W.  Va.  277. 

7.  Ex  parte  Alexander,  163  Mo. 
App.  615,  147  S.  W.  521. 

8.  U,  S. — American  Exch.  Nat.  Bank 
v.  First  Nat.  Bank,  82  Fed.  9G1,  27 
C.  C.  A.  274;  Eenner  r.  Howland,  2 
Cranch  C.  C.  441,  20  Fed.  Cas.  No. 
11,700.  Ala. — Nelms  v.  Kennon,  88 
Ala.  329,  6  So.  744;  Carlisle  V.  Tuttle, 
30  Ala.  613;  Parsons  v.  Boyd,  20  Ala. 
112;  Lesne  v.  Pomphrey,  4  Ala.  77.  Cal. 
Attwood  v.  Fricot,  17  Cal.  37.  Colo. 
Ryan  V.  People,  21  Colo.  110,  40  Pac. 
775.  Conn. — Sing  Cheong  Co.  v.  Yung 
Wing,  59  Conn.  535,  22  Atl.  2S9;  Ap- 
peal of  Harris,  58  Conn.  492,  20  Atl. 
617;  Phelps  V.  Hunt,  40  Conn.  97; 
Sharp  v.  Lockwood,  12  Conn.  155.  Ind. 
Fitzpatrick  v.  Papa,  89  Ind.  17;  Scott 
r.  Indianapolis  Wagon  Wks.,  48  Ind. 
75;  Manning  V.  Gasharie,  27  Ind.  399; 
Hipes  V.  Cochran,  13  Ind.  175.  Kan. 
Evans  v.  Rothschild,  54  Kan.  747,  39 
Pac.  701.  Me. — Harris  v.  Brown,  63 
Me.  51.  Mass. — Allen  v.  Perkins,  17 
Pick.  369.  Mich.— McCall  Co.  v.  Jacob- 
son,  139  Mich.  455,  102  N.  W.  969; 
Drosdowski  r.  Order  of  Chosen  Friends, 
114  Mich.  178,  72  N.  W.  169.  Miss. 
Hunt  v.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381.  N.  H.— Deming  V.  Foster, 
42  N.  H.  165;  Gerrish  v.  Pike,  36  N. 
H.  510.  N.  J.— Baelde  v.  San  Do- 
mingo Imprvt.  Co.,  83  Atl.  485.  N.  Y. 
Elverson  V.  Vanderpoel,  9  Jones  &  S. 
257.  N.  C— Cherry  v.  Slade,  9  N.  C. 
400.  S.  C. — Little'  Bros.  v.  Brook,  75 
8  E.  126;  Gibson  r.  Atlantic  C.  L.  R. 
Co.,  88  S.  C.  300,  70  S.  E.  1030.  Vt. 
Foisom    r.   Conner,   49   Vt.   4;   Hough    v. 

snee,  5   Vt.  299.   Va. — Trevelyan's 

Admr.  v.  Lofft,  83  Va.  141,  1  S.  E.  901; 

[iller,   17  Gratt.  187;  McGinnis 

r.  Washington  Hall  Assn..  12  Gratt.  602. 

Wash. — Phelps   v.    City    of   Panama,    1 
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Wash.  Ter.  615.  W.  Va. — Stalnaker  v. 
Janes,  68  W.  Va.  176,  69  S.  E.  651;  Mil- 
ler v.  Neff's  Admr.,  33  W.  Va.  197,  10 
S.  E.  378. 

When  Setting  Case  for  Trial  Imma- 
terial.— Where  the  statute  required  the 
giving  of  reasonable  notice,  and  that 
at  least  ten  days'  notice  must  be  given 
and  notice  was  given  on  October  5th  to 
take  a  deposition  on  October  16th,  and 
on  October  7th  the  case  was  set  for 
trial  for  October  15th,  and  the  trial 
was  not  reached  until  October  19th, 
the  notice  was  not  insufficient,  as  the 
objecting  party  might  have  had  the 
trial  set  for  a  later  day  and  the  party 
taking  the  deposition  took  the  chances 
of  having  it  returned  before  the  trial. 
Gibson  V.  Atlantic  Coast  Line  E.  Co., 
88  S.  C,  360,  70  S.  E.  1030. 

1 '  What  is  reasonable  notice  is  a 
question  dependent  upon  the  peculiar 
circumstances  of  each  case,  the  prin- 
cipal of  which  are  'the  distance,  trav- 
eling conveniences,  condition  of  the 
roads,  and  other  such  matters  as  af- 
fect the  ability  of  the  party  to  attend, 
personally  or  by  counsel,  and  to  return 
in  time  for  trial.'  "  Trevelyan's 
Admr.  v.  Lofft,  83  Va.  141,  1  S.  E.  901. 
It  has  been  suggested  that  where 
a  deposition  is  to  be  taken  in  the  coun- 
try and  no  great  dispatch  is  required, 
more  than  two  days'  notice  should  be 
given.  Hamilton  v.  McGuire,  2  Serg. 
&  E.  (Pa.)  478. 

Character  of  Witness. — It  has  also 
been  suggested  that  the  notice  of  the 
taking  of  depositions  in  equity  should 
be  sufficient  to  permit  the  party  noti- 
fied to  inquire  into  the  character  of 
the  proposed  witnesses.  Bryden  v. 
Taylor,  2  Har.  &  J.  (Md.)  396,  3  Am. 
Dec.  554. 

Time  Insufficient. — The  party  served 
may  show  that  the  notice  was  too 
short.  Kimpton  v.  Glover,  41  Vt.  283. 
It  has  been  said  that  if  the  notice 
is  too  short,  the  party  served  should 
take  steps  to  secure  a  postponement 
of  the  taking  of  the  deposition.  Ap- 
peal of  Harris,  58  Conn.  492,  20  Atl. 
617. 

It  was  held  that  where  the  party 
notified  objected  to  the  short  time 
given  by  the  notice,  the  moving  party 
was  not  bound  to  explain  to  him  the 
cause  therefor,  where  he  was  guilty  of 
no  fraudulent  concealment.  McGinnis 
v.  Washington  Hall  Assn.,  12  Gratt. 
(Va.)  602. 
Sufficient  Notice. — The  following  no- 

Vol.  VTI 


tices    have    been    held    sufficient:      One 
hour's    notice    where    the    party    lived 
in  the  town  where  the  deposition  was 
taken.     Nicholls  v.  White,  1   Cranch  C. 
C.  58,  18  Ted.  Cas.  No.  10,235;  Leiper 
V.  Bickley,  1   Cranch  C.  C.  29,  15  Fed 
Cas.  No.  8,222.     Notice  to  take  deposi 
tions  the  same  day  in  the  same  town 
Cazenove  v.  Vaughan,  1  Maule  &  S.  4 
105  Eng.  Eeprint  2,  14  E.  E.  377.     No 
tice   of   taking   a    deposition    the    same 
day    where    the   witness    was   about   to 
depart   on   a   distant  voyage  under   cir 
cumstances   that   did   not   admit   of   de 
lay.     Mumford  V.  Church,  1  Johns.  Cas 
(N.  Y.)  147.     One  day's  notice  of  tak 
ing  the  deposition  of  a  seafaring  man 
Bowie  v.    Talbot,   1    Cranch   C.   C.   247, 
3  Fed.  Cas.  No.  1,732.     Notice  to  take 
depositions  on  the  following  day  where 
all    the    parties    resided    in    the    same 
place.      Atkinson    v.    Glenn,    4    Cranch 
C.  C.  134,  2  Fed.  Cas.  No.  610.     Notice 
to    take    depositions    on    the    following 
day  two  miles  from  the  place  of  serv- 
ice.     McGinley    v.    McLaughlin,    2    B. 
Mon.   (Ky.)   302.     Five  days'  notice  of 
taking   depositions   at   another  town  in 
Connecticut   (Phelps  v.  Hunt,  40  Conn. 
97),  at  a  place  forty  miles  distant  and 
in    another    state    (Whittaker   v.    Voor- 
hees,   38   Kan.    71,   15   Pac.    874),   at    a 
place  83  miles  distant  (Dean  v.  Tygert, 
1    A.    K.    Marsh.    (Ky.)    172).      Notice 
at   Fort   Wayne,   Indiana,   on   the    20th 
of  the  month  of  taking  of  a  deposition 
at  Topeka,  Kansas,  on  the  26th.     Fitz- 
patrick    v.    Papa,    89    Ind.    17.      Notice 
on   the   11th   of   an   intention   to   apply 
for   a    commission   on   the    15th,   where 
the   deposition   was   taken   on   the   17th 
in  an  adjoining  state.     Greene  v.  Tally, 
39  S.  C.  338,  17  S.  E.  779.     Six  days' 
notice  where  the  parties  lived  near  each 
other   and    several   years    elapsed   since 
the  taking   of  the   deposition.     Carpen- 
ter v.   Groff,   5   Serg.   &   E.    (Pa.)    162. 
See  also  Stalnaker  v.  Janes,  68  W.  Va. 
176,  69   S.   E.   651.     Eight   days'  notice 
where    the    distance    could    be    traveled 
by  railroad  in  not  exceeding  36  hours. 
Hipes   v.   Cochran,    13    Ind.    175.      Nine 
days'  notice  in  Indiana  of  taking  depo- 
sitions   in    New    York    City.      Manning 
17.    Gasharie,    27    Ind.    399.      Ten    days' 
notice  of  taking  depositions  at  a  place 
in  another  state  166  miles  distant  (Har- 
ris  V.   Brown,   63    Me.    51),   at   a   place 
1,500  miles  distant,  where  it  was  shown 
that  the  distance  could  be  traveled  in 
six    days    (Carlisle    v.    Tuttle,    30    Ala. 
613).     Twelve  days'   notice   in  1824  of 
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notice  must  be  sufficient  to  enable  the  party  or  attorney  to  attend 


taking  a  deposition  at  a  place  500  miles 
distant.  May's  Heirs  v.  Russell,  1  T. 
B.  Mon.  (Ky.)  223.  Notice  on  No- 
vember 21  in  Ohio  to  take  depositions 
at  Little  Rock,  Arkansas,  on  December 
12.  Timms  V.  Wayne,  1  Handy  (Ohio) 
400.  Notice,  in  1820,  which  allowed 
the  adverse  party  time  to  travel  670 
miles  at  the  rate  of  30  miles  a  day 
and  two  additional  days  for  prepara- 
tion, exclusive  of  the  day  of  notice, 
and  the  day  of  taking.  Sneed  v. 
Wiester,  2  A.  K.  Marsh.  (Ky.)  277. 
Notice  in  Christian  county,  Kentucky, 
on  the  11th  of  the  month  of  taking 
depositions  in  Philadelphia  on  the  10th 
of  the  succeeding  month.  Gaskill  v. 
Glass,  1  B.  Mon.  (Ky.)  252.  Forty-five 
clear  days'  notice  in  New  Hampshire 
of  taking  depositions  at  San  Francisco, 
1854.      Gerrish  v.   Pike,   36   N.   H.   510. 

When,  in  a  case  pending  in  Connec- 
ticut, a  witness  about  to  go  to  Kansas 
was  temporarily  in  Hartford,  where 
counsel  for  both  parties  resided,  and 
one  of  them  proposed  to  take  the  wit- 
'  deposition  two  days  later  in 
that  city,  or  the  following  week  in 
New  York,  where  the  witness  lived, 
and  the  other  objected  and  was  then 
regularly  served  the  next  day  with  no- 
tice to  take  the  deposition  the  follow- 
ing day  at  9:30  a.  m.,  the  notice  was 
held  to  be  reasonable.  Appeal  of  Har- 
ris,  58   Conn.    492,   20   Atl.   617. 

A  notice  served  at  Grand  Forks, 
North  Dakota,  on  October  10th,  for 
the  taking  of  depositions  at  Pontiac, 
Mich.,  on  October  14th,  was  held  suffi- 
cient in  the  absence  of  a  claim  that  the 
objector  was  in  fact  prevented  from 
appearing  or  being  represented.  Rob- 
ertson Lumb.  Co.  v.  Swenson  (N.  D.), 
138   N.   W.   984. 

Insufficient  Notice. — The  following 
notices  have  been  held  insufficient: 
Thirty  minutes'  notice  to  the  party's 
agent  of  the  taking  of  a  deposition  at 
a  place  one-half  mile  distant  from  the 
agent's  store.  Sharp  v.  Lockwood,  12 
Conn.  155.  Three  days'  notice  of  tak- 
ing depositions  at  a  place  more  than 
240  miles  distant  and  in  another  state. 
Drosdowski  v.  Supremo  Council,  114 
Mich.  178,  72  N.  W.  169.  Ten  days' 
notice  of  tnking  depositions  at  a  place 
290  milos  distant.  Kincaid  V.  Kincaid, 
1  J.  J.  Marsh.  (Ky.)  100.  Twelve  days' 
natice    of    taking    a    deposition    at    a 


place  five  hundred  miles  distant.  May's 
Heirs  V.  Russell,  1  T.  B.  Mon.  (Ky.) 
223.  Notice  at  Beaufort,  South  Caro- 
lina, on  the  19th  of  taking  deposi- 
tions in  Baltimore  on  the  22nd.  Smith 
r.  The  Serapis,  49  Fed.  393.  Notice  at 
5:00  p.  m.,  Saturday,  at  Charlestown, 
Indiana,  of  taking  a  deposition  on  the 
following  Monday,  at  Louisville,  Ken- 
tucky. Henthorn  v.  Doe,  1  Blackf. 
(Ind.)  157.  Notice  on  the  20th  in 
Daviess  County,  Indiana,  of  taking  a 
deposition  on  the  2Sth  of  the  month  in 
Hamilton  Countv,  Ohio,  in  1825.  Ce- 
fret  v.   Burch,   1   Blackf.    (Ind.)    400. 

Notice  given  in  Connecticut  to  at- 
tend the  taking  of  a  deposition  in 
the  City  of  New  York  on  the  fol- 
lowing day  is  unreasonable,  unless  the 
(necessity  for  such  haste  be  shown. 
Sanford  v.  Burrell,  Anth.  N.  P.  (N. 
Y.)    250. 

Notice  of  the  taking  of  depositions 
from  9:00  a.  m.  to  2:00  p.  m.,  in 
the  same  town,  served  by  leaving  a 
copy  with  the  wife  of  the  party  and 
delivering  another  copy  to  the  party 
at  the  market,  at  8:30  a.  m.,  was  held 
insufficient,  although  the  deposition 
was  not  taken  until  10:00  a.  m.,  and 
the  witness  was  going  to  sea  at  once. 
Jamieson  v.  Willis,  1  Cranch  C.  C. 
566,    13   Fed.    Cas.    No.    7,204. 

Notice  given  at  noon  to  take  a  depo- 
sition between  4:00  and  6:00  o'clock 
of  the  same  day  is  not  reasonable 
where  the  party  giving  a  notice  has 
known  of  the  witness'  intended  de- 
parture for  several  days  and  there 
are  no  other  special  circumstances. 
Renner  v.  Howland,  2  Cranch  C.  C. 
441,  20  Fed.  Cas.  No.  11,700. 

Verbal  notice  at  4:30  p.  m.,  Satur- 
day, of  the  taking  of  a  deposition,  at 
5:00  p.  m.,  the  same  day.  to  be  used 
in  a  trial  on  the  following  Monday, 
was  held  insufficient.  Stephens  v. 
Thompson,  28  Vt.  77. 

Right  of  Review. — In  most  states  the 
exercise  of  this  discretion  is  reviewable. 
Sing  Cheong  Co.  V.  Yung  Wing,  59 
Conn.  535,  22  Atl.  289;  Gerrish  u 
Pike,  36  N.  H.  510.  And  see  also  the 
other  cases  cited  under  this  note.  See, 
however,  as  to  decision  not  being  re- 
viewable. Nelms  v.  Kennon,  88  Ala. 
329,    6    So.    744. 
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at  the  time  and  place  designated.0     It  must  allow  a  party  time  to 


9.  When  There  Is  No  Intent  To 
Appear. — Where  it  does  not  appear 
that  counsel  are  so  engaged  in  court 
that  they  could  appear  at  the  taking 
of  a  deposition  or  that  except  for  their 
court  engagements  they  would  have 
appeared,  a  deposition  will  not  be  sup- 
pressed. Gibson  v.  Atlantic  C.  L.  E. 
Co.,  88  S.  C.  360,  70  S.  E.  1030,  fol- 
lowed in  Little  Bros.  v.  Brock  (S.  C), 
75  S.  E.   176. 

Notice  to  One  of  Parties.  —  Where 
by  statute  notice  need  be  served  on 
one  only  of  joint  parties,  notice  given 
in  time  to  allow  that  one  to  reach  the 
place  of  taking  by  the  shortest  pos- 
sible route  is  held  sufficient.  Ellis  V. 
Lull,  45  N.  H.  419.  And  see  Elverson 
v.  Vanderpoel  (N.  Y.),  9  Jones  &  S. 
257,  266. 

Sufficient  Notice. — Notice  served  up- 
on an  attorney,  at  11:00  a.  m.,  of  the 
taking  of  a  deposition,  at  4  p.  m.,  on 
the  same  day,  because  the  witness  was 
going  to  sea  at  once  was  held  suffi- 
cient where  the  attorney  actually  at- 
tended and  filed  cross-interrogatories, 
although  he  objected  to  the  insuffi- 
ciency of  the  notice.  Vinal  V.  Burrill, 
16    Pick.    (Mass.)    401. 

Where  notice  was  given  in  the  fore- 
noon of  the  taking  of  a  deposition,  at 
20  minutes  before  two  o'clock  in  the 
afternoon  of  the  same  day,  and  at  the 
latter  time  the  officer  gave  verbal  no- 
tice of  the  taking,  at  4:00  o'clock,  at 
a  place  between  two  and  three  miles 
distant,  the  notice  was  held  sufficient. 
Allen  v.  Perkins,  17  Pick.  (Mass.)  369. 
Notice  was  served  on  the  counsel 
of  the  adverse  party  and  posted  on 
the  door  of  his  house  in  Virginia,  on 
June  7,  and  mailed  to  him,  at  London, 
England,  the  following  day,  was  held 
sufficient  notice  of  the  taking  of  a 
deposition  in  London,  on  July  4.  Trev- 
elyan's  Admr.  v.  Lofft,  83  Va.  141,  1 
S.   E.  901. 

Notice  by  the  plaintiff,  at  8:00  p. 
m.,  of  the  taking  of  a  deposition  be- 
tween 8:00  and  9:00  a.  m.,  on  _  the 
following  day,  was  held  sufficient, 
where  the  plaintiff  had  just  learned 
that  the  witness  would  leave  the  city 
at  3:00  o'clock,  on  such  following  day, 
to  take  up  his  residence  in  a  distant 
state,  although  the  defendant  and  his 
counsel  were  occupied  in  court  on  the 
day  of  the  notice  and  on  the  day  of 
the  taking  and  could  not  attend.     Mc- 
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Ginnis   v.    Washington    Hall    Assn.,    12 
Gratt.    (Va.)    602. 

Counsel  Engaged  Elsewhere. — That 
the  attorney  upon  whom  notice  was 
served  was  about  to  depart  to  a  dis- 
tant court  and  would  not  return  in 
time  to  take  the  deposition  and  had 
not  time  to  employ  special  counsel  was 
held  not  to  affect  the  sufficiency  of 
the  notice.  Bailey  v.  Wright,  24  Ark. 
73. 

It  was  held  to  be  no  objection  to 
the  taking  of  a  deposition  that  coun- 
sel of  the  party  notified  was  attend- 
ing court  in  another  county.  Warr- 
ing   p.    Martin,    Wright    (Ohio)    380. 

Time  for  Return. — Notice  to  the 
counsel  of  the  adverse  party  of  the 
taking  at  such  a  time  and  place  that 
should  he  attend  he  cannot  reach  the 
court  wherein  the  suit  is  pending  at 
the  commencement  of  the  term,  is  in- 
sufficient. Bell  v.  Nimmon,  4  McLean 
539,  3  Fed.  Cas.  No.  1,259. 

It  has  been  held  not  to  be  neces- 
sary to  allow  the  same  time  for  travel 
from  the  place  of  taking  to  the  place 
of  holding  court,  after  the  taking  of 
the  deposition,  if  reasonable  time  is 
given  to  travel  in  the  ordinary  mode 
from  one  place  to  the  other.  Central 
Bank  v.   Allen,   16   Me.  41. 

Insufficient  Notice. — Written  notice 
left  at  plaintiff's  house,  on  Saturday 
afternoon,  but  not  received  by  him 
until  Saturday  evening,  of  the  tak- 
ing of  a  deposition  at  a  place  two 
miles  distant,  at  2:00  o'clock,  on  the 
following  Monday  afternoon,  was  held 
insufficient,  where  the  plaintiff  was  in 
feeble  health  and  unable  to  examine 
the  witnesses,  and  where,  at  the  time  of 
the  examination,  counsel  of  both  par- 
ties were  engaged  in  the  trial  of  an- 
other cause,  and  the  witness  had  been 
ill  for  some  months,  and  no  reason 
was  shown  why  the  deposition  could 
not  have  been  taken  earlier.  Masters 
v.    Warren,    27    Conn.    293. 

Notice  served  on  defendant's  coun- 
sel, at  Washington,  D.  C,  on  Decem- 
ber 31,  of  taking  a  deposition  in  Bal- 
timore, on  January  2.  Barrell  v.  Si- 
monton,  3  Cranch  C.  C.  681,  2  Fed. 
Cas.  No.  1,042. 

Notice  to  an  attorney,  after  1:00  p. 
m.,  that  depositions  would  be  taken 
at  3:00  p.  m.,  the  same  day,  where 
one   of    the    defendants   was   dead   and 
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consult  with  and  secure  the  attendance  of  his  attorney.10  Whether 
or  not  it  must  allow  an  attorney  time  to  consult  with  his  client  is  a 
matter  of  doubt.11 


the  other  was  not  in  town,  was  held 
insufficient  and  the  defect  was  deemed 
not  to  have  been  waived  by  the  at- 
tendance of  the  attorney,  when  in  his 
acceptance  of  the  notice  he  specified 
the  exact  time  of  receiving  the  same. 
Hunt  v.  Crane,  33  Miss.  669,  69  Am. 
Dec.  381. 

Notice  served,  on  the  12th  day  of 
the  month,  at  10:00  a.  m.,  of  the  tak- 
ing of  depositions  in  the  city  named, 
on  the  11th  of  that  month,  between 
2:00  and  5:00  p.  m.,  and  if  not  then 
on  the  next  day,  between  9:00  a.  m. 
and  5:00  p.  m.,  was  held  insufficient, 
although  the  depositions  were  not  tak- 
en until  the  afternoon  of  the  12th. 
Crown  v.  Lv  C.  &  L.  R.  Co.,  7  Ky.  L. 
Kep.  95. 

Notice  given  Saturday  to  attend  the 
taking  of  depositions  at  7:00  a.  m., 
Monday,  at  a  place  38  miles  distant, 
where  the  trial  was  set  for  Tuesday 
and  the  distance  must  be  traveled  on 
horseback,  was  held  unreasonable. 
Shropshire  v.  Dickinson,  2  A.  K.  Marsh. 
(Ky.)    20. 

Sixty-one  days'  notice,  at  Hartford, 
Connecticut,  of  the  taking  of  a  depo- 
sition in  Shanghai,  China,  was  held 
not  reasonable  notice,  although  it  ap- 
peared that  the  trip  could  be  made  in 
29  days,  since  the  length  of  time  re- 
quired to  reach  that  place  furnished 
no  safe  guide  for  the  reasonableness 
of  the  notice,  as  it  did  in  a  countrj 
where  no  special  preparation  would 
be  necessary  for  the  proper  taking  of 
a  deposition.  Sing  Cheong  Co.  v.  Yung 
Wing,    59    Conn.    535,    22    Atl.    289. 

Remedy  on  Failure  To  Attend. — If 
peculiar  circumstances  have  prevented 
the  adverse  party  from  attending, 
leave  may  be  given  him  to  take  an 
additional  deposition  of  the  witness 
in  the  nature  of  a  cross-examination. 
Aiken  v.  Bemis,  3  Woodb.  &  M.  348, 
2  Robb.  Pat.  Cas.  644,  1  Fed.  Cas. 
No.  109;  Timms  V.  Wayne,  1  Handy 
(Ohio)    400. 

10.  Ky. — Greer  v.  Ludlow,  7  Ky. 
L.  Rep.  290.  Mo.-—  In  re  Wogan,  103 
M<>.  App.  146,  77  S.  W.  190.  Vt.— 
Kimpton  v.  Glover,  4!  Vt.  283;  Steph- 
ens   V.    Thompson,    28    Vt.    77. 

But   see   Warring   V.   Martin,   Wright 


(Ohio)  380.  See  also  Wofford  ;;.  Far- 
mer, 90  Tex.  651,  40  S.  W.  788;  Stal- 
naker  v.  Janes,  68  W.  Va.  176,  69 
S.   E.   651. 

Time  To  Consult  Counsel. — Ten  days' 
notice,  in  Washington,  of  the  taking 
of  depositions  in  New  York  City,  was 
held  reasonably  sufficient  to  give  time 
to  communicate  with  attorneys  in  the 
latter  city  and  to  prepare  for  taking 
the  depositions.  American  Exchange 
National  Bank  v.  First  National  Bank, 
82  Fed.  961,  48  IT.  S.  App.  633,  27  C. 
C.    A.    274.  ' 

Where  the  party  served  and  his 
counsel  and  the  witness  to  be  ex- 
amined lived  in  different  towns,  two 
secular  davs'  notice  was  held  too  short. 
Kimpton   V.    Glover,    41    Vt.    283. 

Notice  served,  at  10:00  a.  m..  of  the 
taking  a  deposition,  between  3:00  and 
6:00  o'clock,  of  the  same  day,  was  held 
insufficient.  Greer  v.  Ludlow,  7  Ky. 
L.  Rep.   290. 

11.  That  the  notice  must  allow  such 
time,  see  Hunt  v.  Crane,  33  Miss.  669, 
69  Am.  Dec.  381.  Compare  Elverson 
v.  Vanderpoel,  9  Jones  &  S.  (N.  Y.) 
257. 

Notices  served  upon  an  attorney,  at 
Windsor,  Vermont,  on  November  8 
and  15,  of  the  taking  of  depositions, 
in  Cambridge,  Massachusetts,  on  No- 
vember 20,  were  held  sufficient,  though 
the  defendant  was  out  of  the  state 
and  beyond  communication  with  the 
attorney,  and  it  was  inconvenient  for 
the  latter  to  attend.  Marcy  V.  Merri- 
field,   52    Vt.   606. 

Under  a  statute  providing  that  where 
notice  is  served  upon  counsel  of  a  non- 
resident party,  sufficient  time  shall  be 
given  for  sending  a  letter  by  mail 
to  the  party  and  a  reply  back  to  the 
place  of  service,  and  then  for  counsel 
to  attend  the  taking  of  the  deposi- 
tions, notice  at  Richmond,  Virginia,  at 
3:45  p.  m.,  on  the  24th,  of  the  tak- 
ing of  depositions,  at  Hampton,  on 
the  26th,  where  the  non-resident  party 
resided  in  Baltimore,  was  held  insuf- 
fieient.  Payne  r.  Zell,  98  Va.  294,  36 
S.    E.   379. 

See  also  Hallock  v.  Caruthers,  5 
Rob.  (La.)  190;  Stalnaker  r.  Janes  (W. 
Va.),  69  S.    E.   651. 
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c.  How  Time  Computed.  —  In  computing  the  length  of  notice,  it 
is  usual  to  exclude  either  the  day  of  service  or  the  day  on  which  the 
taking  of  the  depositions  is  to  begin,  hut  not  both.12  In  some  juris- 
dictions, however,  both  days  are  excluded.13 

d.  Method  of  Computing  Distance.  —  The  distance  is  computed  on 
the  basis  of  the  usual  land  route14  from  the  place  of  service.1'' 

e.  Two  or  More  Notices  for  Same  Time  at  Different  Places.  —  No- 
tice of  the  taking  of  depositions  at  two  or  more  places  distant  from 
each  other  at  the  same  time  is  unreasonable,  although  the  regular 
statutory  notice  is  given. 1,:  According  to  some  authorities,  the  notice 
may  be  ignored.17  According  to  other  authorities,  the  party  notified 
may  attend  at  either  place,  and  the  depositions  taken  at  the  other  place 
may   be   suppressed.18     But   notice   of  the   taking   of   depositions  at 


12.  Ind.— Cefret  v.  Burch,  1  Blaekf. 
400.  la. — Richardson  &  Co.  v.  Burling- 
ton &  M.  R.  Co..  8  Iowa  260.  Mo. 
Littleton  V.  Christy's  Admr,  11  Mo. 
390.  N.  0.— Beasley  v.  Downey,  32  N. 
C.  284.  Ohio. — Dev'inny  v.  Jelly,  Tapp. 
159.  Pa. — Gibson  v.  Gibson,  20  Pa.  9. 
Eng.— Mcintosh  v.  Great  W.  R.  Co.,  1 
Hare  328,  66  Eng.  Reprint  1059,  11  L. 
J.   Ch.   283,   6   Jur.   454. 

Sunday  should  be  counted,  except 
where  the  last  day  falls  on  Sunday. 
Mcintosh  v.  Great  W.  R,  Co.,  1  Hare 
328,  66  Eng.  Reprint  1059,  11  L.  J., 
Ch.  283,  6  Jur.  454. 

13.  Md  —  Walsh  v.  Boyle,  30  Md. 
262.  S.  C— Williams  v.  Halford,  67 
S.  C.  296,  45  S.  E.  207.  Eng.— Attor- 
ney-Ceneral   v.   Ball,   9   Ir.   Eq.   463. 

14.  Though  that  route  is  less  ex- 
peditious than  another  longer  one  by 
way  of  rivers,  which  is  the  way  usual- 
ly traveled.  Lirjdauer  &  Co.  v.  Dela- 
ware Mut.  Safety  Ins.  Co.,  13  Ark. 
461. 

A  notice  given  in  time  to  allow  the 
party  notified  to  reach  the  place  named 
by  the  shortest  possible  route,  though 
not  by  the  ordinary  railroad  route,  was 
held  sufficient.  Ellis  v.  Lull,  45  N. 
H.   419. 

Judicial  Notice  of  Railroad  Travel. 
The  court  will  take  judicial  notice  that 
the  usual  method  of  travel  between 
distant  places  is  by  railroad.  Hipes 
V.  Cochran,  13  Ind.  175;  Manning  v. 
Gasharie,  27  Ind.  399. 

The  court  will  take  judicial  notice 
of  the  time  required  to  travel  the  dis- 
tance.    Fitzpatrick  v.  Papa,  89  Ind.  17. 

15.  Service  on  Attorney. — Where 
service  upon  an  attorney  is  proper,  the 
distance  is  to  be  computed  from  the 
place  where  he  is  served  and  not  from 
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the  residence  of  the  party.  Toulman 
v.   Swain,   47   Mich.   82,   10*  N.   W.   117. 

Service  on  Party  Away  From  Home. 
But  the  distance  is  to  be  computed 
from  the  residence  of  the  party  rather 
than  from  a  place  where  he  was  found 
when  served.  Porter  v.  Pillsbury,  36 
Me.    278. 

On  Change  of  Venue. — When  a 
change  of  venue  has  been  allowed,  but 
the  record  has  not  been  sent  to  the 
other  court,  the  distance  should  be 
computed  from  the  place  where  the 
case  is  still  pending.     Phelps  v.  Young, 

I  111.   327. 

16.  Cole  v.  Hall,  131   Mass.   88. 
Under    a     statute     providing      "that 

not  more  than  one  notice  to  take  dep- 
ositions in  the  same  case  shall  be 
given  for  the  same  day, ' '  notices  to 
take  depositions  in  Chicago,  Illinois, 
and  Denver,  Colorado,  on  successive 
days,  were  held  sufficient,  on  motion 
to  suppress  the  deposition  taken  in 
Denver,  on  the  ground  '  that  the  at- 
torney for  the  party  notified  attended 
at  Chicago  pursuant  to  the  notice  to 
take  depositions  there,  and  could  not 
reach  Denver  the  next  day.  Nolan 
V.   Johns,   126   Mo.   159,   28   S.    W.   492. 

17.  Uhle  v.  Burnham,  44  Fed.  729; 
Waters   v.   Harrison,   4   Bibb    (Ky.)    87. 

But  see  Blair  v.  Bank   of  Tennessee, 

II  Humph.  (Tenn.)  84,  where  the  tes- 
timony of  one  witness  is  immaterial 
and  wholly  unnecessary,  the  party 
should  attend  the  taking  of  the  other 
deposition. 

It  is  no  answer  to  an  objection  to 
such  notice  that  the  objecting  party 
has  himself  given  similar  notice.  Uhle 
V.   Burnham,   44  Fed.   729. 

18.  111. — Hankinson  v.  Lombard,  25 
111.  572,  79   Am.  Dec.  348.     Kan.— Ev 
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different   places  on  successive   days  is  good,   where   reasonable   time 
and  opportunity  are  afforded  to  attend  at  each  place.19 

7.  Names  of  Witnesses.  —  Under  some  statutes  the  notice  must 
name  the  witnesses,20  and  the  depositions  of  witnesses  not  named 
may  be  suppressed  or  rejected.21  The  general  rule  is  that  the  wit- 
nesses need  not  be  named  in  the  notice,  where  the  statute  does  not 
provide  for  doing  so;22  but  there  is  authority  that  when  that  require- 
ment is  clearly  within  the  spirit  of  the  statute,  the  notice  must  con- 
tain the  names  of  the  witnesses.23     Notice  of  taking  the  depositions 


ans  V.  Rothschild,  54  Kan.  747,  39  Pae. 
701.  Mass. — Cole  v.  Hall,  131  Mass. 
88.     Va.— Fant  v.  Miller,  17  Gratt.  187. 

Taking  at  Different  Places  at  Same 
Time. — The  party  notified  is  not  bound 
to  employ  special  agents  to  attend  the 
taking  of  depositions  at  different 
places  at  the  same  time.  Waters  v. 
Harrison,  4  Bibb   (Ky.)   87. 

Where  the  party  notified  did  not 
attend  at  either  place,  and  the  depo- 
sitions taken  at  one  place  were  im- 
material, the  court  refused  to  sup- 
press the  other  depositions.  Blair  v. 
Bank  of  Tennessee,  11  Humph.  (Tenn.) 
84. 

The  court  refused  to  exclude  a  dep- 
osition on  the  ground  that  the  moving 
party  had  notified  his  adversary  of 
the  taking  of  depositions  in  two  dif- 
ferent states  upon  the  same  day,  where 
they  were  taken  in  different  causes, 
in  only  one  of  which  the  latter  was 
interested.  Wvtheville  Ins.  &  Bank- 
ing Co.  V.  Teiger,  90  Va.  277,  18  S. 
E.   195. 

Party  Notified  While  Taking  Evi- 
dence.— A  party  should  not  give  no- 
tice of  the  taking  of  depositions  at  a 
time  when  the  opposite  party  is  ac- 
tually engaged  in  taking  his  own  proof 
under  proper  notice.  Cross  v.  Cross, 
19  Ky.  L.  Rep.  650,  41  S.  W.  272; 
Collins  v.  Richart,  14  Bush    (Ky.)   621. 

19.  A  notice  to  take  depositions  on 
two  successive  days,  at  two  places, 
fifty  miles  apart,  is  not  necessarily  un- 
reasonable. Scammon  v.  Scammon,  33 
N.  H.  52. 

Where  the  defendants  were  notified 
of  the  taking  of  depositions,  "on  the 
first  Monday  in  May,  1820,"  at  the 
house  of  the  witness  in  a  certain  town, 
if  the  witness  lived  there,  and,  if  not, 
on  one  of  the  two  following  days,  at 
a  certain  tavern  in  that  town,  and 
on  the  first  Thursday  in  May,  at  a 
place  60  miles  distant,  and  the  wit- 
ness  died   before   said   Monday,   it   was 


held  that  the  notice  was  reasonable, 
as  defendant  might  have  ascertained 
the  death  of  the  first  witness  by  rea- 
sonable inquiry  at  the  town  named, 
and  would  then  have  had  ample  time 
to  travel  the  60  miles  to  the  other 
place.  Taylor  v.  Bate,  4  Dana  (Ky.) 
198. 

20.  Ia» — Harlan  i\  Richmond,  108 
Iowa  161,  78  N.  W.  809;  Strayer  v. 
Wilson,  54  Iowa  565,  7  N.  W.  7.  Md. 
Hartman  v.  Thompson,  104  Md.  389, 
65  Atl.  117.  Mass. — Minot  v.  Bridge- 
water,  15  Mass.  492.  Mich. — Patter- 
son v.  Wabash,  etc.  R.  Co.,  54  Mich. 
91,  19  N.  W.  761.  N.  J.— Ferguson  v. 
Central  R.  Co.,  74  N.  J.  L.  691,  67 
Atl.  602.  N.  D.— Ashe  v.  Beasley,  6 
N.  D.  191,  69  N.  W.  188.  Tenn.— 
Robertson  V.  Campbell,  1  Overt.  172. 
Wash. — Donaldson  v.  Winningham,  54 
Wash.    19,    102    Pac.    879. 

And  see  Pape  v.  Wright,  116  Ind.  502, 
19  N.   E.   459. 

21.  la. — Strayer  v.  Wilson,  54  Iowa 
565,  7  N.  W.  7.  La. — Flower  v.  Downs, 
12  Rob.  101.  Md.— Hartman  v.  Thomp- 
son, 104  Md.  3S9,  65  Atl.  117.  Mass. 
Minot  v.  Bridgewater,  15  Mass.  492. 
Mich. — Patterson  v.  Wabash,  etc.  R. 
Co.,  54  Mich.  91,  19  N.  W.  761.  Neb. 
Miller  r.  Frey,  49  Neb.  472,  68  N.  W. 
630.  N.  D.— Ashe  v.  Beasley,  6  N.  D. 
191,  69  N.  W.  188.  Tex.— Garner  v. 
Cutler,    28    Tex.    175. 

Additional  Notice  at  Taking  of  Dep- 
ositions.— It  seems  that  where  an  at- 
torney lias  appeared  at  the  taking  of 
depositions,  he  cannot  then  be  served 
with  notice  of  the  immediate  taking 
of  the  depositions  of  witnesses  not 
named  in  the  original  notice.  Marcy 
v.  Merrifield,  52  Vt.   606. 

22.  Pilmer  v.  Branch  of  State  Bank, 
16  Iowa  321;  Neely  v.  Harris,  Tapp. 
(Ohio)    209. 

23.  Ind.— Pope  p.  Wright,  116  Ind. 
502.  19  N.  E.  +59.  Mich.— Patterson 
v.  Wabash,  St.  L.  &  P.  R.  Co.,  54  Mich. 
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of  certain  persons  "and  others"  has  been  held  sufficient  to  authorize 
taking  the  depositions  of  the  "others."24 

8.  Residence  of  Witnesses.  —  Under  some  statutes  the  residence 
of  the  witnesses  must  be  given.25 

9.  Reasons  for  Taking.  —  The  notice  need  not  recite  the  reasons 
for  taking  the  depositions  or  the  contingencies  upon  which  they  are 
to  be  used,20  except  where  the  statute  so  provides.27 

10.  Signing  Notice.  —  The  notice  must  be  signed,28  and  a  signing 
by  the  attorney  of  record  is  sufficient.29 

11.  Errors  and  Omissions  in  Notice.  —  Slight  errors  and  omissions 
in  the  notice,  not  calculated  to  mislead  the  party  notified,  are  not 


91,  19  Nv  W.  761.  N.  D.— Ashe  v. 
Beaslcy,  6  N.  D.  191,  69  N.  W.  188. 
S.  D.— Babcock  v.  Ormsby,  18  S.  D. 
358,  100  N.  W.  759.  Wash.— Donald- 
son v.  Winningham,  54  Wash.  19,  102 
Pac.    879. 

24.  Independent  Dryer  Co.  v.  Liver- 
more  Foundry  and  Mach.  Co.,  60  111. 
App.  390;  Mumma  v.  McKee,  10  Iowa 
107. 

But  see  Pittsburgh,  C,  C.  &  St.  L. 
K.  Co  v.  Story,  104  111.  App.  132,  where 
the  court  refused  to  notice  the  objec- 
tion because  too  late. 

Under  such  a  notice  the  depositions 
of  the  "others"  may  be  taken  with- 
out taking  the  depositions  of  those  par- 
ticularly named.  McDugald  v.  Smith, 
33    N.   C.   576. 

Deposition  of  Party. — But  the  depo- 
sition of  a  party  cannot  be  taken  un- 
der a  notice  to  take  the  depositions  of 
divers  witnesses,  where  the  statute  re- 
quires notice  of  the  intention  of  a 
party  to  testify.  Brown  v.  A  Eaft 
of  Timber,  1   Handy  (Ohio)   13. 

25.  Garner  p.  Cutler,  28  Tex.  175. 
And  see  Edwards  v.  Edwards,  142 
Ala.  267,  39  So.  82.  But  not  in  the  ab- 
sence of  a  rule  of  court  or  statute  to 
that  effect.  Havs  v.  Borders)  6  111. 
46;  Owens  v.  Kinsey,  51   N.  C.  38. 

Residences  of  Witnesses. — An  en- 
dorsement of  the  residences  of  the 
witnesses  on  the  back  of  interroga- 
tories served  is  a  substantial  compli- 
ance with  a  statute  requiring  the  no- 
tice to  state  the  residences  of  the 
witnesses.  Fidelity  Mut.  Life  Assn. 
v.  Harris  (Tex.  Civ.  App.),  40  S.  W. 
341. 

Where  the  notice  accompanying  the 
interrogatories  gives  the  residence  of 
the  witness,  it  is  a  substantial  com- 
pliance with  a  statute  requiring  such 
residence    to   be    named   in   the   caption 

Vol.  VII 


to     the     interrogatories.      Semmens    v. 
Walters,    55   Wis.    675,    13    N.    W.    889. 

26.  U.  S.— United  States  v.  Louis- 
ville &  N.  B,  Co.,  18  Fed.  480;  Debutts 
v.  McCulloch,  1  Cranch  C.  C.  286,  7 
Fed.  Cas.  No.  3,71S.  Ky.— Johnson  v. 
Fowler,  4  Bibb  521.  N.  J. — Fergu- 
son v.  Central  R.  Co.,  74  N.  J.  L.  691, 
67  Atl.   602. 

27.  Patterson  v.  Wabash,  St.  L.  & 
P.  E.,  54  Mich.  91,  19  N.  W.  761.  See 
also  Wanner  v.  Wayne  Cir.  Judge,  169 
Mich.  231,  134  N.  W.  993;  Colton  v. 
Rupert,  60  Mich.  318,  27  N.  W.  520. 

Reasons  for  Taking. — Where  a  stat- 
ute provides  for  taking  the  deposi- 
tions de  bene  esse  of  witnesses  who 
live  without  the  county,  a  notice  which 
recites  that  the  witness  lives  without 
the  county  is  sufficient,  without  stat- 
ing that  the  deposition  is  to  be  taken 
de  bene  esse  under  the  statute.  Hen- 
derson V.  Williams,  57  S.  C.  1,  35  S. 
E.   261. 

It  is  sufficient  that  the  notice  of 
taking  shows  that  the  witness  is  pre- 
sumptively a  non-resident  of  the  coun- 
ty. Toledo,  W.  &  W.  R.  Co.  v.  Bad- 
deley,  54  111.  19,  5  Am.  Rep.  71. 

28.  Bohn  V.  Devlin,   28   Mo.   319. 

29.  The  signing  of  the  notice  in  the 
name  of  one  of  the  members  of  a 
firm,  who  are  attorneys  of  record  for 
the  moving  party,  is  irregular,  but  not 
fatal.  Osgood  v.  Sutherland,  36  Minn. 
243,  31   N.   W.   211. 

Attorney  Not  of  Record. — It  has 
been  doubted  whether  a  notice  signed 
by  an  attorney  who  is  not  yet  such  of 
record  is  sufficient.  Campau  V.  Dewey, 
!)    Mich.    381. 

Signing  by  Party. — Under  a  statute 
requiring  notice  of  the  taking  of  depo- 
sitions to  be  signed  by  some  justice 
of  the  peace,  it  was  held  that  the 
plaintiff,  as  justice  of  the  peace,  might 
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fatal  thereto.30  The  rule  has  been  applied  to  errors  and  omissions 
made  in  naming  the  parties  to  the  action,"1  and  in  naming  the  com- 
missioner or  officer,32  and  the  witnesses.33    It  has  also  been  applied  to 


sign  such  notices.     Clement   v.  Brooks, 
13    N.   H.   92. 

30.  Defects  in  Venue. — Where  a  no- 
tice in  a  case  in  the  United  States  cir- 
cuit court  gave  the  title  of  the  case 
and  the  name  of  the  court,  but  laid 
the  venue  in  the  statt  and  county  in- 
stead of  the  district,  the  notice  was 
held  to  be  substantially  correct. 
Gormley  v.  Bunyan,  138  U.  S.  623,  11 
Sup.  Ct.  453,  34'L.  ed.  10S6;  Bollinger 
V.  Bollinger,  153   Cal.  190,  94  Pac.  770. 

A  notice  to  take  a  deposition  "to 
be  read  in  evidence  on  the  trial  of  a 
case  now  pending  in  the  superior  court 
of  law  for  the  said  county,  wherein  I 
am  plaintiff  and  you  are  defendant," 
but  not  mentioning  the  county  in  which 
the  suit  was  pending,  was  held  suffi- 
cient where  there  was  no  evidence  of 
any  other  suit  between  the  parties. 
Owens   v.  Kinsey,  51   N.   C.  38. 

Other  Defects. — A  clerical  error  sub- 
stituting the  name  of  the  commission- 
er for  that  of  a  witness  in  the  notice 
was  held  immaterial  where  other  pa- 
pers were  correct  and  the  opposite 
party  was  not  misled.  Eastman  V. 
Bennett,   6   Wis.   232. 

A  notice  directed  to  "plaintiff"  or 
attorney  and  served  upon  the  defend- 
ant was  held  nugatory.  Adams  V. 
Ea=ton,  6  Watts   (Pa.)   456. 

A  notice  that  did  not  state  that  the 
testimony  to  be  taken  was  material, 
was  held  not  to  be  fatally  defective, 
where  the  deposition  taken  appeared 
on  its  face  to  be  material.  Independent 
Dryer  Co.  v.  Liv'ermore  Foundry  & 
Mach.    Co.,    60    111.    App.    390. 

Failure  To  Annex  Rule. — Under  a 
rule  of  court  requiring  that  a  copy 
of  the  rule  to  take  depositions  should 
be  affixed  to  the  notice,  a  notice  recit- 
ing that  it  was  given  "in  pursuance 
of  a  rule  of  court,"  but  having  no 
such  rule  affixed,  was  held  fatally  de- 
fective. Alexander  v.  Alexander,  5  Pa. 
.77. 

Alteration  in  Notice. — An  alteration 
in'  the  name  of  the  county,  apparent 
on  the  face  of  the  notice,  will  be  pre- 
sumed to  have  been  made  before  the 
notice  was  served.  Davis  v.  Davis' 
e,    48    Vt.    502. 

31.  U.   S.— Gormley   r.   Bunyan,   138 


U.  S.  623,  11  Sup.  Ct.  453,  34  L.  ed. 
1086.  Cal.— Mills  v.  Dunlap,  3  Cal.  94. 
D.  C. — Claxton  v.  Adams,  1  MacAr- 
thur  496.  111. — Merchants'  Despatch 
Trans.  Co.  t.  Leysor,  89  111.  43. 

Mistakes  in  Naming  Parties. — Where, 
in  the  caption  of  the  notice,  the  ac- 
tion was  entitled  A.  S.,  plaintiff,  and 
M.  J.,  Administratrix,  defendant,  and 
in  the  deposition  was  entitled  A.  S., 
plaintiff,  against  J.  E.  J. 's  Estate,  the 
variance  was  held  immaterial,  where 
M.  J.  was  the  real  defendant.  Steph- 
ens v.  Joyal,   45    Vt.   325. 

The  failure  of  the  notice  to  describe 
the  action  as  being  against  the  de- 
fendant as  administrator  was  held  not 
fatal,  where  there  was  no  other  suit 
pending  iu  that  court  between  the 
same  parties.  Ballou  K.  Tilton,  52  N. 
H.   605. 

32.  Indiana  Pub.  Co.  v.  Ayer,  34 
Ind.  App.  284,  72  N.  E.  151;  Sample 
v.    Robb,    16   Pa.    305. 

A  deposition  taken  by  A.  Longley  in 
the  presence  of  the  attorneys  of  the 
parties,  under  a  notice  designating  him 
as  Andrew  Langley,  was  admitted  in 
evidence.  Sloan  v.  Hunter,  56  S.  C. 
385,    34    S.    E.    658. 

33.  S.  D.— Babcock  v.  Ormsby,  18 
S.  D.  358,  100  N.  W.  759.  Tex.— Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Morris, 
94  Tex.  505,  61  S.  W.  709;  Jones  v. 
Ford,  60  Tex.  127;  Atkinson  v.  Wil- 
son, 31  Tex.  643.  Vt.— Kent  v.  Buck, 
45    Vt.    18. 

The  deposition  of  J.  D.  M.  was  held 
to  have  been  properly  taken  under  a 
notice  naming  Dick  M.,  where  the 
witness  stated  in  the  deposition  that 
he  was  known  by  both  names.  Jones 
v.    Love,    9    Cal.  '68. 

The  deposition  of  James  H.  was  held 
to  have  been  improperly  taken  under 
a  notice  naming  witness  Patrick  II. 
Patterson  v.  Wabash,  St.  L.  &  P.  R., 
54    Mich.    91,    19    N.    W.    761. 

Idem  Sonans. — Where  the  spelling  of 
the  names  in  the  notice  and  deposition 
is  idem  sonans  the  notice  is  sufficient. 
Under  this  rule  the  following  names 
have  been  held  idem  sonans:  Frank 
Symonds  and  Frank  Simons  (Western 
Union  Telegraph  Co.  r.  Drake,  14  Tex. 
Civ.  App.   601,  38   S.   W.   632);   Charles 
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naming     the     place     where     the     depositions     were     to     he     taken." 


Emley  and  Charles  Emerly  (Galveston, 
H.  &  S.  A.  R.  Co.  v.  Daniels,  1  Tex. 
Civ.   App.   695,   20   S.   W.   955). 

The  deposition  of  "A.  Gordon," 
taken  at  the  house  of  "A.  Gordon," 
under  a  commission  to  take  the  depo- 
sition of  "A.  Gordan,"  and  a  notice 
to  take  the  deposition  of  "A.  Gar- 
doner, "  was  admitted  in  evidence. 
Eidge  v.  Lewis,  1  N.  C.  536. 

But  the  deposition  of  G.  A.  Hollem 
was  held  to  have  been  improperly  tak- 
en under  a  notice  naming  the  deponent 
Gus  Hahn  or  Gus  Halin.  Miller  v. 
Frey,  49  Neb.  472,  68  N.  W.  630. 

It  was  held  improper  to  take  the  dep- 
ositions of  "J.  T.  Longley,  Jonathan 
S.  Potter,  S.  Orren  Tyrrell  and  A. 
H.  Berlin,"  under  a  notice  designat- 
ing "J.  T.  Langley,  John  Potter,  Ode 
Terrell  and  G.  Berlin,"  Harlan  v. 
Richmond,  108  Iowa  161,  78  N.  W. 
809. 

Mistakes  in  Middle  Initials  and 
Names. — The  omission  of  the  middle 
initial  or  a  mistake  therein  is  not  fatal 
to  the  notice.  Brooks  v.  M'Kean, 
Cooke    (Tenn.)    162. 

The  deposition  of  J.  G.  C.  was  held 
to  have  been  properly  taken  under  a 
notice  naming  the  deponent  J.  Gard- 
ner  C.     Curtiss   v.   Martin,   20   111.   557. 

Under  Agreement. — It  was  held  that 
under  an  agreement  to  take  the  testi- 
mony of  John  V.  that  of  James  V. 
could  not  be  taken.  Hays  v.  Phelps,  1 
Sandf.    (N.  Y.)    64. 

It  was  held  that  the  deposition  of 
Sallie  F.  McKinnie  could  not  be  taken 
under  an  agreement  to  take  the  depo- 
sition of  S.  M.  Kinnie.  Glenn  v. 
Gleason,   61   Iowa  28,   15  N.   W.   659. 

Residences  and  Occupations. — Where 
a  rule  of  court  required  that  the  ad- 
verse party  be  furnished  with  a  list 
of  the  proposed  witnesses  with  their 
occupations  and  residences,  and  the 
list  furnished  omitted  to  give  the  oc- 
cupations of  some  of  the  witnesses  and 
wrongly  stated  the  residence  of  some, 
the  depositions  were  admitted  in  evi- 
dence, it  appearing  that  the  adverse 
party  had  not  been  misled  thereby. 
Blac'kett  V.  Laimbeer,  1  Sandf.  Ch.  (N. 
Y.)    366. 

34.  King  v.  Hutchins,  28  N.  H.  561; 
Ridge  v.  Lewis,  1  N.  C.  536. 

Mistakes  in  Naming  Places. — Under 
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a  notice  specifying  the  "town  of  Mem- 
phis," in  the  state  of  Tennessee,  depo- 
sitions were  properly  taken  at  the 
"city  of  Memphis,"  in  that  state. 
Reardon  v.  Farrington,  7  Ark.  364. 

Depositions  were  held  to  have  been 
properly  taken  at  McConnellsburg,  un- 
der a  notice  to  take  them  at  Connells- 
burg,  in  the  same  county.  Gibson  v. 
Gibson,    20    Pa.    9. 

Depositions  taken  at  "Powell's  Tav- 
ern," under  a  notice  to  take  them  at 
"Powell  &  Tisdal's  Tavern,"  was 
held  admissible  in  evidence  where  it 
was  shown  that  the  same  place  bore 
both  names.  May's  Heirs  v.  Russel, 
1   T.   B.   Mon.    (Ky.)    223. 

Under  a  notice  to  take  depositions 
"at  the  office  of  Esq.  B.  F.,"  a  jus- 
tice of  the  peace,  depositions  were 
held  to  have  been  properly  taken  at 
the  house  of  B.  F.  F.  Taylor  v.  Shem- 
well,   4   B.   Mon.    (Ky.)    575. 

A  notice  to  take  depositions  at  the 
office  of  a  certain  person,  at  No.  132, 
on  a  certain  street,  in  a  small  city,  was 
held  to  have  been  substantially  com- 
plied with  in  taking  said  depositions 
at  the  office  of  the  person  named,  at 
No.  128,  on  that  street.  Pursell  v. 
Long,   52   N.   C.   102. 

It  was  held  that  a  notice  to  take 
depositions  "at  the  office  of  Squire 
Moore ' '  was  not  complied  with,  prima 
facie,  by  taking  depositions  at  the  of- 
fice of  Enos  Moore,  justice  of  the  peace. 
McClintoek  v.  Crick,  4  Iowa  453. 

A  certificate  of  the  taking  of  depo- 
sitions at  the  house  of  John  E.  was 
in  compliance  with  a  notice  to  take 
them  at  the  house  of  John  Archealaus 
E.     Elmore  V.  Mills,   2   N.   C.   412. 

The  office  of  Joseph  Sterner  named 
in  the  certificate  of  a  deposition  was 
presumed  to  be  the  same  as  the  office 
of  Joseph  Stormer  named  in  the  no- 
tice.    Sample  v.  Robb,  16  Pa.  305. 

A  deposition  taken  at  the  office  of 
Daniel  E.  Wray,  under  a  notice  to  take 
the  same  at  the  office  of  Dan  Ray,  was 
admitted  in  evidence,  where  it  was 
shown  that  the  former  was  an  attor- 
ney at  law  in  the  place  where  the 
deposition  was  taken  and  that  there 
v.ras  no  other  person  having  a  name 
of  similar  sound  in  the  place.  Sparks 
V.  Sparks,  51  Kan.  195,  32  Pac.  892. 
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C.  By  Whom  Notice  Given.  —  Under  some  statutes  the  notice 
must  be  given  by  the  commissioner  or  officer  who  is  to  take  the  depo- 
sition.35 Ordinarily  it  is  given  by  the  party  or  his  attorney.36  Notice 
by  a  stranger  to  the  action  is  a  nullity.37 

D.  Who  Entitled  To  Notice.  —  1.  Parties  Affected  by  Depo- 
sition. —  Ordinarily  notice  must  be  given  to  all  parties  against  whom 
depositions  are  to  be  used.38  Some  few  statutes  provide  for  giving 
notice  to  less  than  the  whole  number  of  defendants  or  plaintiffs.39 


35.  Parker  v.  Sedwick,  5  Md.  281. 
Such  was  the  rule  under  the  United 
States  Judiciary  Act  of  1789.  Young 
V.  Davidson,  5  Cranch  C.  C.  515,  30 
Fed.   Cas.   No.   18,157. 

In  Texas,  notice  is  given  by  the 
clerk,  but  it  is  unnecessary  for  him 
to  have  a  certified  copy  of  the  return 
served.  El  Paso,  etc.  E.  Co.  v.  Vizard, 
39   Tex.   Civ.   App.   534,   88   S.   W.   457. 

Where  a  statute  governing  the  tak- 
ing of  depositions  in  criminal  cases 
provides  for  notice  to  the  accused  and 
the  prosecuting  attorney,  it  is  the  duty 
of  the  judge  to  give  the  notice,  and 
notice  by  the  prosecuting  attorney  is 
irregular.  Evan  v.  People,  21  Colo. 
119,  40  Pac.  775. 

36.  King   v.  Eitohie,   18   Wis.  554. 

37.  Pavne  v.  Cowan,  1  Smed.  &  M. 
Ch.  (Miss.)  26. 

38.  Conn. — Clap  r.  Lockwood,  Kir- 
by  100.  Ind.— Working  v.  Garn,  148 
Ind.  546,  47  N.  E.  951;  Black  v.  Marsh, 
31  Ind.  App.  53,  67  N.  E.  201.  la. 
In  re  Jones,  130  Iowa  177,  106  N.  W. 
610.  Ky.— Vaught  V.  Murra\,  24  Kv. 
L.  Eep.  1587,  71  S.  W.  924.  Mo.— Mills- 
paugh  v.  Missouri  Pac.  E.  Co.,  138  Mo. 
App.  31,  119  S.  W.  993.  N.  H. 
Dearborn  v.  Dearborn,  10  N.  H.  473. 
Pa. — Sweitzer  v.  Meese,  6  Binn.  500. 

See  also  In  re  Shawmut  Min.  Co.,  94 
App.  Div.  156,  87  N.  Y.   Supp.  1059. 

The  deposition  of  an  administrator 
taken  in  perpetuam,  in  a  proceeding 
in  which  he  was  not  notified  as  an 
interested  party,  cannot  be  used  in  a 
subsequent  suit  against  him  in  his  of- 
ficial capacitv.  Faunce  v.  Gray,  21 
Pick.    (Mass.)'   243. 

Intervenors. — One  who  is  not  a  nec- 
essary party,  but  becomes  a  party  after 
a  deposition  has  been  taken,  is  bound 
thereby,  though  he  did  not  receive  no- 
tice of  the  taking,  but  he  may  ob- 
tain leave  to  further  cross-examine  the 
deponent.  Deuterman  v.  Ruppel,  103 
111.    App.    106;    Eainbolt    v.    March,    52 


Tex.  246;  Caffey's  Exrs.  v.  Cooksev. 
19  Tex.  Civ.  App.  145,  47  S.  W.  65. 
When  But  One  Party  Notified.— The 
practice  when  notice  has  only  been  giv- 
en to  one  party  is  to  admit  the  depo- 
sition and  then  instruct  the  jury  that 
it  should  not  be  considered  against 
the  party  to  whom  no  notice  was  given. 
Millspaugh  v.  Missouri  Pac.  E.  Co., 
138  Mo.  App.  31,  119  S.  W.  993.  To 
same  effect  Ex  parte  Canada  (Mo.), 
132  S.  W.  754. 

Who  May  Take  Advantage  of  Want 
of  Notice. — The  want  of  notice  to  take 
depositions  is  personal  and  available 
only  to  the  person  affected  thereby. 
Williams  V.  Smith,  29  E.  I.  562,  72  Atl. 
1093. 

39.  Chase  V.  Hathorn,  61  Me.  505; 
Ellis  v.  Lull,  45  N.  H.  419.  See  also 
Shea   v.  Mabry.  1  Lea   (Tenn.)    319. 

Where  one  of  co-defendants  took  the 
deposition  of  a  plaintiff  under  a  stat- 
ute authorizing  the  taking  of  the  depo- 
sition of  an  adversary  without  notice, 
the  court  held  that  the  deposition  was 
not  admissible  as  against  the  defend- 
ant not  notified.  Black  v.  Marsh,  31 
Ind.  App.  53,  67  N.  E.  201;  Thomson 
V.  Hubbard,  22  Tex.  Civ.  App.  101, 
53   S.  W.   841. 

Under  a  statute  providing  that  no- 
tice may  be  given  to  one  of  several 
plaintiffs  or  defendants,  notice  given 
the  deponent,  who  is  also  a  defendant, 
is  sufficient.  Chase  v.  Hathorn,  61  Me. 
505. 

Discretion  in  Selecting  Party  Served. 
Where  the  statute  confers  authority 
on  the  court  or  clerk  to  determine 
whether  notice  shall  be  given  to  each 
adverse  party,  and.  if  not,  to  whom  it 
shall  be  given,  the  discretion  exer- 
cised by  the  court  or  clerk  in  so  de- 
termining will  not  be  interfered  with 
unless  manifest  injustice  has  been  done. 
Thompson  v.  Commercial  Bank,  3 
Coldw.    (Tenn.)    46. 

But  good  faith  must  be  exercised  in 
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Where  the  cause  of  action  is  not  strictly  joint,*0  the  depositions  may 
be  used  against  those  receiving  notice.41 

2.  Record  Parties.  —  Notice  to  a  party  of  record,  who  represents 
other  persons  beneficially  .interested  in  the  matter  in  litigation,  la 
usually  sufficient.42 


selecting  the  person  to  be  served  to 
afford  reasonable  protection  to  the  in- 
terests of  all.  Spaulding  v.  Ludlow 
Woolen  Mills,  36  Vt.   150. 

40.  Joint  Obligors. — But  it  seems 
that  where  the  obligation  of  parties 
who  are  not  partners  is  joint,  the 
depositions  cannot  be  used  unless  no- 
tice has  been  given  to  all  of  them. 
Cox  V.  Smitherman,  37  N.  C._  66. 

A  deposition  taken  on  notice  to  one 
of  joint  administrators  who  have  an- 
swered jointly  is  inadmissible,  although 
the  deponent  was  plaintiff's  only  wit- 
ness and  has  since  died.  Cox  v.  Smith- 
erman,  37   N.    C.    66. 

Where  in  ejectment  against  tenants 
in  possession  and  their  warrantor,  no- 
tice was  given  the  tenants  only,  who 
claimed  only  through  the  warrantor,  the 
deposition  was  not  permitted  to  be 
used  against  any  of  them.  Woodard 
r.  Spiller,  1  Dana  (Ky.)  180,  25  Am. 
Dec.    139. 

Partners. — Tt  would  seem  that  notice 
to  one  of  partners  who  are  co-defend- 
ants or  co-plaintiffs  in  the  action  would 
be  sufficient.  Cox  r.  Cox,  2  Port.  (Ala.) 
533;  Grigsby  r.  Daniel,  5  B.  Mon. 
(Ky.)  435;  Gilly  v.  Singleton,  3  Litt. 
(Ky.)  249.  See  also  Spaulding  V.  Lud- 
low Woolen  Mills,  36  Vt.  150. 

The  deposition  of  a  defendant  taken 
without  notice  to  another  defendant 
was-  held  not  admissible  against  the 
latter,  although  they  had  been  partners, 
where  the  partnership  had  been  ter- 
minated before  the  time  the  deposi- 
tion was  taken.  Gilbough  V.  Stahl 
Bldg.  Co..  16  Tex.  Civ.  App.  448,  41 
S.  W.  535. 

41.  Ala. — Jones  v.  Pitcher,  3  Stew. 
&  P.  135,  24  Am.  Dec.  716.  Conn. 
Lee  V.  Stiles,  21  Conn.  500.  Ky.— Louis- 
ville Rock  Co.  v.  Cain,  26  Ky.  L.  Rep. 
849,  82  S.  W.  619;  Hanly  v.  Blackford, 
1  Dana  1,  25  Am.  Dec.  114;  Logan  v. 
Steele,  3  Bibb  230.  Mo.— Millspaugh 
v.  Missouri  Pac.  R.  Co.,  138  Mo.  App. 
31,  119  S.  W.  993.  N.  H. — Dearborn 
t>.  Dearborn,  10  N.  H.  473.  Pa  — 
Sweitzei  r.  Mpeso,  6  Binn.  500.  Tex. 
Zorkel  v.  Wooldridge   (Tex.  Civ.  App.), 
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36  S.  W.  499.  W.  Va  —  Bowyer  v.  Knapp, 
15  W.  Va.  277. 

Where  in  an  action  on  a  joint  and 
several  bond,  notice  was  given  to  one 
only  of  the  defendants,  the  deposition 
was  admitted  in  evidence  against  him. 
Bowyer  v.  Knapp,  15  W.  Va.  277. 

Instructing  Jury. — Where  depositions 
are  admissible  against  some  of  the  de- 
fendants, but  not  against  all  of  them, 
the  court  should  limit  the  application 
of  the  testimony  by  an  appropriate 
instruction  to  the  jury.  Ind. — Thistle- 
waite  r.  Thistlewaite,  132  Ind.  355,  31 
N.  E.  946;  Black  v.  Marsh,  31  Ind. 
App.  53,  67  N.  E.  201.  Ky.— Logan 
v.  Steele,  3  Bibb  230.  Mo.— Mills- 
paugh v.  Missouri  Pac.  R.  Co.,  138  Mo. 
App.  31,  119  S.  W.  993.  Tex.— Lump- 
kin V.  Minor  (Tex.  Civ.  App.),  46  S. 
W.  66;  Zerkel  v.  Wooldridge  (Tex.  Civ. 
App.),   36   S.  W.   499. 

42.  Notice  to  Trustee. — On  an  is- 
sue as  to  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors,  where 
the  creditors  are  not  parties  to  the 
action,  notice  to  the  assignee  alone  is 
sufficient.  Totman  v.  Sawyer,  39  Me. 
528. 

In  taking  a  deposition  to  be  used 
on  the  hearing  of  a  claim  against  an 
estate,  it  is  sufficient  to  give  notice 
to  the  administrator  and  any  other 
person  who  may  have  appeared  to  re- 
sist the  claim.  Deuterman  «.  Ruppel, 
103  111.  App.  106. 

Though  the  suit  had  been  marked 
to  the  use  of  another  person,  notice 
to  the  plaintiff  of  record  was  held  suf- 
ficient where  he  had  always  appeared 
in  the  suit  as  party  or  agent.  Richter 
V.  Selin,  8  Serg.  &  R.   (Pa.)   425. 

It  has  been  held  that  where  the  de- 
fendant is  merely  a  stakeholder,  no- 
tice should  be  served  on  the  real  party 
in  interest.  Nicholson  v.  Eichelberger, 
6  Serg.  &  R.    (Pa.)  -546. 

A  deposition  taken  on  notice  to  one 
of  co-/efendants  was  admitted  where 
the  defendant  not  notified  had  no  real 
interest  in  the  property  in  controversy, 
but  occupied  the  same  as  servant  of  the 
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E.  Service  of  Notice.  —  1.  On  Party.  —  The  notice  may  be 
served  on  the  party,43  and,  under  some  statutes  and  rules  of  court, 
must  be  so  served.44 

2.  On  Attorney.  —  Probably  in  most  jurisdictions  the  notice  may 
be  served  upon  the  attorney,45  especially  when  the  party  necessary  to 


other  defendant.     King  v.  Maxey  (Tex. 
Civ.  App.),  28   S.  W.  401. 

A  proceeding  by  creditors  to  enjoin 
the  removal  of  goods  purchased  from 
them  under  a  fictitious  execution 
against  the  purchaser  in  fraud  of  their 
rights,  notice  to  take  deposition  served 
on  the  execution  claimants  was  held 
sufficient.  Field  v.  Holzman,  93  Ind. 
205. 

43.  U.  S. — Merrill  v.  Dawson,  1 
Hempst.  563,  17  Ted.  Cas.  No.  9,469, 
affirmed,  11  How.  375,  13  L.  ed.  730. 
Ala.— Ulmer  V.  Austill,  9  Port.  157.  Mo. 
Swink  v.  Anthony,  107  Mo.  App.  601, 
81  S.  W.  915. 

As  to  when  personal  notice  is  un- 
necessary, see  Voce  V.  Lawrence,  4  Mc- 
Lean  203,   28  Fed.   Oas.   No.   16,979. 

In  Divorce  Case. — It  is  sufficient  in 
an  action  for  divorce  to  serve  notice 
upon  the  other  party,  though  by  the 
local  practice  the  county  attorney  ma}' 
appear  in  the  case  under  some  circuTvi- 
stances.  Lambdin  V.  Lambdin,  4  Ky. 
L.  Kep.  835. 

44.  U.  S.— Gilpin  V.  Semple,  1  Dall. 
251,  1  L.  ed.  123;  Wheaton  V.  Love,  1 
Cranch  C.  C.  429,  29  Fed.  Cas.  No.  17,- 
484.  Ark.— Miles  v.  Caraker,  82  Ark.  19S. 
101  S.  W.  174.  Ky.— Williams  V.  Gil- 
christ, 3  Bibb  49.  La— Doane  v.  Far- 
row, 9  Mart.  (O.  S.)  222.  N.  J.— 
Arnold  v.  Renshaw,  11  N.  J.  L.  317; 
Middleton  v.  Taylor,  1  N.  J.  L.  445. 
Pa.— Fleming  v.  Beck,  48  Pa.  309; 
Gracy  v.  Bailee,  16  Serg.  &  R.  126; 
Voris  v.  Smith,  13  Serg.  &  R.  334;  Nash 
v.  Gilkeson,  5  Serg.  &  R.  352.  Tenn. 
Wilson  v.  Drake,  5  Hayw.  108.  Va. 
Cahill  v.  Pintony,  4  Munf.  371.  W. 
Va.— Webb  v.  Ritter,  60  W.  Va.  193, 
54  S.  E.  484.  See  also  Md. — Higgins 
V.  Horwitz,  9  Gill  341.  Miss.— Hunt 
V.  Crane,  33  Miss.  669,  69  Am.  Dec. 
381.  S.  C. — Claiborne  V.  Frazier,  2 
Brev.   47. 

The  United  States  Equity  Rules  pro- 
vide that  notice  must  be  given  to  the 
opposite  counsel  or  parties.  U.  S. 
Equity  Rule  53   (1912). 

It  has  been  held  that  before  the 
return    of    the    writ    notice    must    be 


given  to  the  defendant  personally,  as 
no  appearance  of  attorney  can  be  en- 
tered before  that  time.  Gilpin  V.  Sem- 
ple,  1   Dall.    (U.   S.)    251,   1   L.   ed.   123. 

Endorsing  the  writ  "from  G.  B.  M. 's 
office"  is  not  sufficient  to  satisfy  the 
requirements  of  this  statute.  Pierce  V. 
Pierce,   29   Me.   69. 

Waiver  by  Attorney.  —  But  even 
where  the  rule  provides  for  service  up- 
on the  party,  it  is  competent  for  the 
attorney  to  voluntarily  accept  service. 
Buddicum  v.  Kirk,  3  Cranch  (U.  S.) 
293,  2  L.  ed.  444;  Snyder  v.  Wilt,  15 
Pa.  59;  Newlin  v.  Newlin,  8  Serg.  & 
R.    (Pa.)    41. 

The  mere  silence  of  an  attorney  when 
served  with  notice  is  not  a  waiver  of 
notice  upon  the  party.  Gracy  v.  Bailee, 
16  Serg.  &  R.  (Pa.)  126;  Voriss  v. 
Smith,  13  Serg.  &  R.  (Pa.)   334. 

But  where  the  attorney  has  offered 
no  objection  to  the  service  of  notice 
upon  him  and  has  permitted  the  depo- 
sition to  be  used  on  a  former  trial 
without  objection,  any  defect  in  the 
notice  is  waived.  Snyder  V.  Wilt,  15 
Pa.   59. 

45.  U.  S. — Leiper  V.  Bickley,  1 
Cranch  C.  C.  29,  15  Fed.  Cas.  No. 
8,222;  Bowie  V.  Talbot,  1  Cranch  C.  C. 
247,  3  Fed.  Cas.  No.  1,732.  Ala.— 
Huggins  V.  Carter,  7  Ala.  630.  Colo. 
Ryan  v.  People,  21  Colo.  119,  40  Pac 
775;  Glenn  f.  Brush,  3  Colo.  26.  Ind. 
Coffin  V.  Anderson,  4  Blackf.  395. 
Ky. — Kentucky  Union  Co.  v.  Lovely, 
22  Ky.  L.  Rep.  1742,  61  S.  W.  272.  La. 
Lindley  V.  Hagens,  11  Rob.  203;  Doane 
r.  Farrow,  9  Mart.  (O.  S.)  222.  Mass. 
Smith  v.  Bowditch,  7  Pick.  137. 
Miss.— Foy  v.  Foy,  25  Miss.  207.  Mo. 
Poe  v.  Domic,  54  Mo.  119;  Swink  v. 
Anthony,  107  Mo.  App.  601,  81  S.  W. 
915.  Neb. — Diedrichs  v.  Diedrichs,  68 
Neb.  534,  94  N.  W.  536.  N.  J— Lud- 
lam  V.  Broderick,  15  N.  J.  L.  269. 
N.  Y. — Elverson  v.  Vanderpoel,  9  Jones 
&  S.  257.  Ohio.— McClatehy  v.  Mc- 
Clatchy,  19  Ohio  C.  C.  201,  10  Ohio 
Cir.  Dec.  262.  Tex. — Newman  r.  Port 
son,  61  Tex.  91 ;  Zerkel  v.  Wooldridsje 
(Tex.   Civ.   App.),   36   S.    W.    499.      Vt. 
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Swift  v.  Cobb.  10  Vt.  282.  Wis.— King 
v.  Ritchie,  IS  Wis.  554. 

See  -also  Irving  v.  Sutton,  1  Craneh 
C.  C.  575,  13  Fed.  Cas.  No.  7,078; 
U.  S.  Equity  Rule  53  (1912); 
Higgins  r.  Horwitz.  9  Gill  (Md.)  341 
also  guardian  ad  litem).  As  to  when 
personal  notice  is  unnecessary,  see  Voce 
r.  Lawrence,  4  McLean  203,  28  Fed. 
Cas.   No.    16,979. 

Though  directed  to  the  party.  Bar- 
ren r.  Limington,  4  Craneh  C.  C.  70, 
2  Fed.  Cas.  No.  1,040. 

Attorney  of  record,  though  he  has 
appeared  without  authority.  Smith  v. 
Bowditch,    7   Pick.    (Mass.)    137. 

On  an  attorney  who  has  been  acting 
in  the  case  and  who  has  endorsed  pa- 
pers therein,  although  his  name  has 
not  been  substituted  of  record  for  an 
attorney  who  appeared  and  filed  an 
answer  for  the  party.  King  i\  Ritchie, 
18   Wis.    554. 

On  the  corresponding  attorney  of  a 
non-resident  defendant,  although  the 
latter  was  in  the  county  at  the  time, 
where  he  had  not  entered  an  appear- 
ance in  the  action.  Railey  V.  Railey, 
23   Ky.   L.   Rep.   1891,   66   S.   W.   414. 

Notice  to  an  attorney  who  has  been 
retained  only  for  the  purpose  of  taking 
another  deposition  in  the  case,  is  not 
sufficient.  Brintnall  v.  Saratoga  &  W. 
R.  Co.,  32  Vt.  665. 

Where  an  attorney  waived  the  filing 
of  cross-interrogatories  but  reserved 
the  right  to  notice  of  the  time  and 
place  of  taking  the  deposition,  a  cer- 
tificate of  the  magistrate  that  he  gave 
timely  notice  to  the  party  is  not  suffi- 
cient. Smelser  v.  Williams,  4  Rob. 
(La.)    152. 

Service  of  notice  upon  one  whose  ap- 
pointment as  state  agent  and  attor- 
ney had  been  attempted  to  be  revoked 
was  held  good  where  the  defendant  had 
no  power  to  revoke  the  authority  of 
its  attorney  to  accept  service  without 
appointing*  another.  United  States  Life 
Ins.  Co.  v.  Ross,  102  Fed.  722,  42  C. 
C.   A.   601. 

Where  a  notice  is  addressed  to  a 
firm  of  attorneys  without  calling  them 
such,  it  will  be  presumed  that  the  no- 
tice was  addressed  to  them  in  the 
character  in  which  they  filed  the  dec- 
laration.    Reese  v.  Beck,  24  Ala.  651. 

Notice  to  an  attorney  who  appears 
for  the  plaintiff  and  for  a  defendant  is 
good  against  both,  though  the  attor- 
ney appends  to  his  written  acceptance 
language    indicating    that    he    is    attor- 

"voi.  vn 


ney  for  plaintiff  onlv.  Walker  r.  Ab- 
bey, 77  Iowa  702,  42'  N.  W.  519. 

Notice  may  be  given  to  the  attorney 
of  record  for  all  the  defendants,  though 
he  is  himself  a  defendant.  Poe  v. 
Domic,  54  Mo.  119;  Newman  V.  Dod- 
son,   61    Tex.   91. 

Notice  to  an  attorney  is  not  invalid 
because  he  did  not  know  the  postof- 
fice  address  of  his  client,  or  because 
the  client  was  sick.  Foy  v.  Foy,  3 
Cushm.    (Miss.)    207. 

Where  notice  is  properly  served  upon 
an  attorney  of  the  defendant  for  the 
taking  of  depositions  in  another  state, 
the  fact  that  the  notice  was  sent  by 
the  attorney  to  the  defendant  who  was 
confined  in  jail  in  such  state,  and  who 
was  not  represented  at  the  taking  of 
the  depositions,  is  not  ground  to  sup- 
press them.  Diedrichs  v.  Diedrichs,  68 
Neb.  534,  94  N.  W.  536. 

Where  the  attorneys  of  record  have 
dissolved  partnership  since  first  ap- 
pearing in  the  case  and  one  of  them 
has  entered  into  new  partnership,  serv- 
ice of  notice  upon  his  new  partner  is 
not  valid,  especially  where  the  new 
partnership  agreement  does  not  include 
suits  commenced  before  its  formation. 
Johnston  V.  Ashley,   7   Ark.  470. 

In  California,  the  provisions  of  the 
Practice  Act  have  been  construed  to 
require  service  of  the  notice  on  the 
attorney.  Griffith  v.  Gruner,  47  Cal. 
644.  This  rule  still  prevails,  as  the 
provisions  of  the  Practice  Act  so  con- 
strued are  now  embodied  in  §§1015  and 
2031  of  the  Code  of  Civil  Procedure. 
By  §1015  it  is  provided  that  when 
a  party  has  an  attorney,  service  must 
be  upon  the  attorney  of  all  papers, 
except  subpoenas,  writs  and  process. 
By  §2031,  it  is  provided  that  notice 
of  the  taking  of  depositions  must  be 
served    upon    the    adverse   party. 

Under  a  Maine  statute,  notice  to  a 
practicing  attorney,  who  has  attended 
the  taking  of  the  deposition  in  behalf 
of  the  adverse  party,  is  not  sufficient, 
unless  such  attorney  has  endorsed  the 
writ  of  summons,  or  has  appeared  in 
the  cause,  or  has  given  notice  in  writ- 
ing that  he  is  such  attorney.  Allen  V. 
Doyle,    33    Me.    420. 

So,  also,  notice  to  one  who  has  never 
appeared  as  attorney  of  record  is  not 
sufficient,  though  he  has  appeared  for 
the  adverse  party  in  the  taking  of 
other  depositions  in  the  same  case  and 
has  signed  agreements  that  depositions 
taken  in  the  case  might  be  used  in  an- 
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be  notified  is  a  non-resident, 4(i  or  is  absent    from    the    jurisdiction.47 

3.  On  Agent.  —  It  may  be  served  upon  an  agent  appointed  to 
receive  such  notice.48 

In  most  states  notice  to  a  corporation  may  be  served  upon  an  officer 
or  agent  of  the  corporation  upon  whom  service  of  process  may  be  had.48 

4.  How  Served  and  by  Whom.  —  In  the  absence  of  a  statute  or 
court  rule,  the  notice  may  be  served  by  a  party  or  his  attorney,  or  a 
stranger  to  the  action,60  and  need  not  be  served  by  an  officer.51 


other  ease.  Brown  v.  Ford,  52;  Me. 
479. 

It  seems  that  notice  may  be  served 
upon  the  adverse  party's  attorney  of 
record,  though  the  party  giving  the 
notice  has  been  informed  that  such 
attorney  has  retired  from  the  action. 
Herrin  v.  Libbey,  36  Me.  350. 

46.  U.  S. — Merrill  v.  Dawson,  1 
Hempst.  563,  17  Fed.  Cas.  No.  9,469. 
Ark.— Miles  v.  Caraker,  82  Ark.  198, 
101  S.  W.  174;  Bailey  v.  Wright,  24 
Ark.  73.  Ky.— Pettis  v.  Smith,  2  A. 
K.  Marsh.  194.  N.  H—  Graves  v.  Tick- 
nor,   6  N.   H.   637. 

The  Arkansas  statute  permits  service 
on  the  attorney  "only  when  the  party 
to  whom  it  is  given  does  not  reside  in 
the  county  in  which  the  action  is  pend- 
ing." Miles  v.  Caraker,  82  Ark.  198, 
101  S.  W.  174. 

47.  U.  S. — Leiper  v.  Bickley,  1 
Cranch  C.  C.  29,  15  Fed.  Cas.  No.  8,222. 
La. — Doane  v.  Farrow,  9  Mart.  (O. 
S.)  222.  Vt.—  Marcy  v.  Mcrrifield,  52 
Vt.  606.  See  also  Wilson  v.  Drake, 
5  Hayw.  (Tenn.)  108.  Contra,  Cahill 
v.   Pintony,   4   Munf.    (Va.)    371. 

Under  a  statute  providing  for  serv- 
ice of  notice  upon  the  party,  it  was 
held  that  the  notice  might  be  served 
upon  the  attorney,  where  the  party 
was  absent  from  the  state.  Doane  v. 
Farrow,   9   Mart.    (O.   S.)    222. 

48.  Lindsey   v.   Lee,    12    N.    C.    464. 
And  see  El  Paso  &  S.  W.  K.  Co.   r. 

Vizard,  39  Tex.  Civ.  App.  534,  88  S. 
W.   457. 

Notice  to  Agent. — A  notice  to  H.  R. 
L.  &  Co.  does  not  comply  prima  facie 
with  a  stipulation  to  give  notice  to 
T.  R.  L.  &  Co.,  it  not  being  pre- 
sumed that  the  parties  are  the  same. 
Dohr  r.  The  Baton  Rouge,  7  Smed.  & 
M.   (Miss.)   715. 

Under  a  statute  providing  for  serv- 
ice of  notice  upon  the  "agent  or  at- 
torney" of  the  party,  notice  given  to 
an  overseer  who  resided  most  of  the 
time   out   of   the   state   was   held   insuf- 


ficient.    Chapman  v.  Chapman,  4  Hen. 
&    M.    (Va.)    426. 

A  person  designated  to  receive  no- 
tice in  an  order  to  take  the  deposi- 
tion de  bene  esse  of  a  witness  resid- 
ing within  the  state  at  the  time  is  not 
authorized  to  receive  notice  of  the 
taking  of  the  deposition  of  the  same 
witness  to  be  read  absolutely.  Lind- 
sey V.  Lee,   12   N.   C.  464. 

49.  U.  S—  Curtis  v.  Central  R.  Co., 
6  McLean  401,  6  Fed.  Cas.  No.  3,501. 
Ala. — Oxford  Iron  Co.  v.  Quinchett,  44 
Ala.  487.  N.  H—  Great  Falls  Mfg.  Co. 
v.  Mathes,  5  N.  H.  574;  Eastman  v. 
Coos  Bank,  1  N.  H.  23.  Tex.— Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Goodrich,  149 
S.  W.  1176;  El  Paso,  etc.  R.  Co.  r. 
Vizard,  39  Tex.  Civ.  App.  534,  8S  S.  W. 
457. 

Station  agent  not  agent  for  this  pur- 
pose. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sage,  49  Kan.  524,  31  Pac.  140;  At- 
chison, T.  &  S.  F.  R.  Co.  v.  Meek,  49 
Neb.    295,    68    N.    W.    509. 

50.  U.  S. — Young  r.  Davidson,  5 
Cranch  C.  C.  515,  30  Fed.  Cas.  No.  18,- 
157.  Ky.— Bell  V.  Frv,  5  Dana  341. 
Mich.— Colton  V.  Rupert,  60  Mich.  318, 
27  N.  W.  520. 

Service  by  Party. — In  some  states, 
by  statute,  service  of  notice  by  a  party 
to  the  action  is  void.  O'Connell  v. 
Dow,   182  Mass.   541,   66  N.  E.   788. 

Where  it  is  necessary  to  authorize  an 
indifferent  person  to  serve  a  citation 
or  notice,  such  authorization  cannot  be 
made  by  a  magistrate  who  is  of  coun- 
sel for  one  of  the  parties.  St.  Johns- 
bury  v.  Goodenough,  44  Vt.   662. 

51.  Service  by  an  officer  must  b« 
within  his  usual  territorial  jurisdic- 
tion. See  Parker  v.  Meader,  32  Vt. 
300. 

In  Texas,  service  must  be  by  sheriff. 
El  Paso  &  S.  W.  R.  Co.  r.  Vizard,  39 
Tex.   Civ.   App.   534,   88   S.   W.   457. 

The  officer  must  be  one  authorized 
to  serve  the  process  of  the  particular 
court    where    the    deposition    is    to    be 
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Whether  the  notice  must  be  served  by  reading  or  by  leaving  copy,62 
and  whether  it  may  be  served  by  leaving  a  copy  at  the  dwelling  house  of 
the  person  served,53  depends  on  the  construction  of  particular  statute::. 
Some  statutes  provide  for  a  service  of  notice  by  publication  in  proper 
cases. ri 

Whether  a  court  has  inherent  power  to  order  such  service  is  dis- 


used.    Cullen  r.  Absher,  119  N.  C.  441, 
26   S.   E.   33. 

52.  If  "by  copy"  the  notice  need 
not  be  read  to  the  party  served.  Pra- 
ther    v.    Pritchard,    26    Ind.    65. 

A  "notice  in  writing"  requires  serv- 
ice by  a  copy  thereof,  and  not  by  read- 
ing alone.  Woodruff  v.  Laffin,  4  Ark. 
527;  Williams  V.  Brummel,  4  Ark.  129. 
See   also  Fitts  V.  Whitney,  32  Vt.  589. 

Where  the  statute  provides  for  serv- 
ice by  reading  and  by  a  copy,  "if  de- 
manded," reading  alone  is  sufficient 
if  no  copy  is  demanded.  Brewington 
r.   Endersby,  4   Green    (Iowa)    263. 

Attestation. — The  notice  need  not  be 
attested  or  verified  in  the  absence  of 
any  statute  or  rule  to  that  effect.  Col- 
ton  v.  Eupert,  60  Mich.  318,  27  N.  W. 
520. 

53.  By  Copy  at  Dwelling  House. 
Sometimes  statutes  and  rules  provide 
for  such  service  and  sometimes  it  is 
held  good  by  analogy  to  the  rules  gov- 
erning the  service  of  summons.  U.  S. 
Merrill  v.  Dawson,  1  Hempst.  563,  17 
Fed.  Cas.  No.  9,469,  11  How.  375,  13 
L.  ed.  736.  Ky.— Bell  V.  Frv,  5  Dana 
341;  Wickliffe  v.  Ensor,  9  B.  Mon.  253; 
May's  Heirs  v.  Russell,  1  T.  B.  Mon. 
223;  Crozier  v.  Gano,  1  Bibb  257.  La. 
Cohen  v.  Havard,  5  Mart.  (N.  S.)  212. 
Mich. — Toulman  v.  Swain,  47  Mich.  82, 
10  N.  W.  117.  Pa.— Campbell  v. 
Shrum,  3  Watts  60. 

That  such  service  is  not  good  under 
some  statutes,  see  U.  S. — Carrington 
V.  Stimson,  1  Curt.  437,  5  Fed.  Cas.  No. 
2,450.  Ala. — M'Ewen  V.  Morgan,  1 
Stew.  190.  Ga.— Burns  v.  State,  73  Ga. 
747.  Pa. — Lemon  v.  Bishop,  1  Pen.  & 
W.   485. 

Under  an  agreement  that  notice 
might  be  served  on  a  person  not  a 
party  to  the  action,  service  by  leav- 
ing a  copy  with  such  person's  wife 
at  his  residence,  but  in  ample  time 
to  receive  the  notice  and  attend  the 
taking  of  the  depositions,  was  held  suf- 
ficient. Bell  V.  Fry,  5  Dana  (Ky.) 
341. 

Where    service    might     be     made    by 
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leaving  a  copy  of  the  notice  at  the 
dwelling  house  of  the  party,  return  re- 
citing service  by  leaving  a  copy  with 
his  wife  was  construed  to  mean  that 
a  copy  had  been  left  at  his  dwelling 
house.     Snyder  v.    Wilt,   15   Pa.   59. 

Where  a  rule  of  court  required  notice 
to  be  served  by  reading  the  same  to 
the  party  and  by  delivering  a  copy  to 
him,  or  by  leaving  a  copy  at  his  dwell- 
ing-house with  some  member  of  the 
family  in  his  absence,  service  by  de- 
livering a  copy  to  his  son  at  his  dwell- 
ing-house, when  the  son  declined  to 
hear  it  read  and  pointed  out  the  father 
in  a  field,  was  held  sufficient.  Camp- 
bell  v.    Shrum,   3   Watts    (Pa.)    60. 

Proof  that  a  notice  was  left  at  a 
party's  house  is  not  sufficient,  where 
the  rule  requires  service  by  leaving  the 
notice  with  some  person  at  such  house. 
Crozier  v.  Gano,  1   Bibb   (Ky.)   257. 

An  affidavit  to  prove  service  by  leav- 
ing a  copy  of  the  notice  at  the  resi- 
dence of  the  other  party,  or  by  service 
upon  his  attorney  should  state  the  rea- 
son why  personal  service  was  not  made. 
Wilson  v.  Drake,  5  Hayw.   (Tenn.)   108. 

It  has  been  held  that  notice  may  be 
served  by  leaving  a  copy  where  the 
party  is  in  the  house  and  conceals  him- 
self, or  where  he  is  in  the  neighbor- 
hood, but  not  where  he  is  in  a  distant 
part  of  the  state.  Wilson  v.  Drake,  5 
Hayw.  (Tenn.)  108.  And  so  where  a 
copy  of  a  notice  was  left  with  the  wife 
of  the  party  at  his  dwelling  house 
when  it  was  known  that  he  was  ab- 
sent in  another  state,  and  when  the 
notice  might  have  been  given  previous- 
ly to  the  party  himself,  or  the  taking 
of  the  deposition  might  have  been  post- 
poned until  he  returned,  the  notice  was 
held  insufficient.  Coleman  v.  Moody,  4 
Hen.  &  M.  (Va.)  1. 

54.  Cahill  V.  Pintony,  4  Munf.  (Va.) 
371. 

The  statutory  publication  of  notices 
for  four  successive  weeks  is  completed 
on  the  fourth  issue  of  the  newspaper 
containing  it.  Miller  v.  Neff's  Admr., 
33  W.  Va.  197,  10  S.  E.  378. 
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puted.55  But  statutes,  rules  and  orders  for  constructive  service  must 
be  followed  strictly.58 

5.  Proof  of  Service.  —  Under  some  statutes  the  service  of  notice 
can  be  proved  only  by  the  certificate  of  the  commissioner  or  officer 
taking  the  depositions,37  and  in  most  jurisdictions  it  may  be  so  proved.58 

Where  a  statute  or  rule  provides  for  service  by  a  public  officer,  such 
service,  may  be  proved  by  his  official  return.59  If  there  is  no  con- 
trary statute  or  rule  of  court,  service  may  be  shown  by  the  oath  in 


55.  It  has  been  held  that  depositions 
cannot  be  taken  on  published  notice 
because  the  party  has  no  attorney  and 
no  known  place  of  abode.  Lattier  v. 
Lattier,  5   Ohio   538. 

But  where  the  whereabouts  of  the 
defendant  were  unknown  and  his  at- 
torney in  the  case  had  died,  an  order 
was  made  for  the  taking  of  depositions 
in  another  state  on  three  months'  no- 
tice by  publication  in  a  newspaper 
for  three  successive  weeks.  Maxwell 
v.  Holland,  2  N.  C.  349. 

After  a  defendant  has  appeared  by 
counsel,  it  is  improper  to  take  dep- 
ositions on  notice  by  advertisement. 
Leith  V.  Leith,  19  Pa.  Co.  Ct.  656. 

56.  Gordon  V.  Warfield,  74  Miss. 
553,  21  So.  151;  Chapman  v.  Chap- 
man, 4  Hen.  &  M.  (Va.)  426;  Cahill 
V.  Pintony,  4  Munf.    (Va.)    371. 

Copy  at  Attorney's  Office. — It  was 
held  that  service  could  not  be  made 
upon  an  attorney  by  leaving  a  copy 
of  the  notice  at  his  office  in  his  ab- 
sence. Walker  V.  Devlin,  2  Ohio  St. 
593;  Jonas  v.  Smith,  2  Cin.  Sup.  Ct. 
(Ohio)    63. 

Service  upon  an  attorney's  clerk  has 
been  held  bad.  Miller  v.  McKenna,  IS 
Mo.    253. 

Notice  left  at  an  attorney's  office 
during  his  absence  from  the  state  with 
the  person  in  charge  thereof  has  been 
held  sufficient.  Lindlay  v.  Hagens,  11 
Rob.   (La.)   203. 

Where  the  statute  provides  that  no- 
tice may  be  served  by  leaving  a  copy 
at  the  residence  of  the  party  to  be 
served,  it  must  be  shown  that  a  no- 
tice left  with  a  partner  of  an  attorney 
was  seasonably  brought  home  to  the 
proper  person.  Toulman  v.  Swain,  47 
Mich.  82,  10  N.  W.  117. 

57.  U.  B.— Harris  v.  Wall,  7  How. 
693,  12  L.  ed.  875.  La.— Doane  v.  Far- 
row, 9  Mart.  (O.  S.)  222.  Mass. 
Barnes  v.  Ball,  1  Mass.  73. 

58.  Ordinarily  the  certificate  is 
prima    facie    evidence    of    the    fact    of 


notice.  Lyon  v.  Ely,  24  Conn.  507; 
Minot  v.  Bridgewater,  15  Mass.  492. 
Contra. — George  v.  Starrett,  40  N.  H. 
135.     See  also  XV,  infra. 

But  in  Maine  it  seems  to  be  con- 
clusive evidence  of  such  notice.  True 
v.  Plumley,  39  Me.  466;  Norris  v.  Vin- 
al,  33  Me.  581;  Cooper  v.  Bakeman, 
33  Me.  376. 

A  certificate  that  "the  adverse  party 
was  notified  according  to  law,  by 
notice  to  G.  B.  M.  as  attorney  of  the 
adverse  party,"  was  held  not  to  be 
proof  that  such  person  was  attorney 
of  such  party  within  the  meaning  of 
a  statute  providing  in  effect  for  service 
upon  an  attorney  of  record.  Pierce  v. 
Pierce,  29  Me.  69. 

59.  Ky. — May's  Heirs  v.  Russell,  1 
T.  B.  Mon.  223;  Bell  v.  Fry,  5  Dana 
341.  Miss. — Gordon  V.  Watkins,  1  Smed. 
&  M.  Ch.  37.  N.  H.— George  V.  Star- 
rett, 40  N.  H.  135. 

A  return  showing  service  on  the  day 
before  the  one  fixed  in  the  notice  for 
taking  the  deposition  does  not  show  24 
hours'  notice.  Hunt  v.  Lowell  Gas 
Light  Co.,  1  Allen   (Mass.)   343. 

Presumptions. — A  return  of  "ex- 
ecuted by  delivering  a  true  copy  of  the 
above  notice"  sufficiently  shows  that 
the  notice  directed  to  a  party  was 
properly  served.  Helm  v.  Shaekleford, 
5  J.  J.  Marsh.   (Ky.)   390. 

Where  the  return  of  a  sheriff  re- 
cites that  notice  to  a  firm  of  attorneys 
has  been  served  upon  a  person  bear- 
ing the  name  of  one  of  the  partners, 
it  will  be  presumed  that  such  person 
was  a  member  of  the  firm.  Reese  V. 
Beck,  24  Ala.  651. 

The  return  of  the  officer  may  be 
disputed.  Bowyer  v.  Knapp,  15  W.  Va. 
277. 

Clerical  Errors. — A  return  will  not 
be  rendered  invalid  by  slight  clerical 
errors  that  are  not  misleading.  Bew- 
ley  v.  Cummings,  3  Coldw.  (Tenn.) 
232. 
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open  court,60  or  by  the  affidavit  of  the  person  serving  the  notice,"1 
or  by  the  written  acknowledgment  of  the  adverse  party's  attorney.62 
F.  Waiver  of  Notice.  —  Notice  may  be  waived  by  agreement  of 
parties  or  counsel,  and  an  agreement  to  take  depositions  at  a  certain 
time  and  place  operates  as  a  waiver.63 


60.  Cal  —  Hobbs  t\  Duff,  43  Cal.  485; 
Mills  v.  Dunlap,  3  Cal.  94.  Conn. 
Lawrence  v.  Phelps,  2  Boot  334.  Ky. 
Bell  V.  Fry,  5  Dana  341.  Mich.— Pick- 
ard  V.  Polhemus,  3  Mich.  185.  See  also 
Campau  v.  Dewey,  9  Mich.  381.  N.  J. 
Stokes  v.  Hardyi  71  N.  J.  L.  116,  58 
Atl.  650. 

Parol  Proof  of  Service. — Proof  of  the 
leaving  of  a  notice  at  the  lodgings  of 
a  defendant  without  specifying  the 
lodgings,  was  held  insufficient,  where 
the  defendant  swore  that  he  did  not 
receive  the  notice.  Hill  v.  Norvell,  3 
McLean  583,  12  Fed.  Cas.  No.  6,497. 

Where  the  notice  has  been  served  by 
the  witness,  it  has  been  held  that  he 
may  testify  to  such  service  in  his  dep- 
osition. Balser  v.  Singer,  1  Ohio  Dec. 
56,   1   West   Law  394. 

It  has  been  held  that  where  a  party 
is  not  a  competent  witness  in  the  case, 
his  oath  is  not  proper  evidence  of  the 
service  of  a  notice.  Lockwood  v.  Adams, 
10  Ohio  397. 

Where  a  witness  called  to  prove  the 
service  of  a  notice  was  not  asked  as 
to  the  time  of  service,  the  appellate 
court  presumed  in  favor  of  the  court 
below  that  the  date  of  service  was 
the  same  as  the  date  of  notice.  Keller 
V.  Nutz,  5  Serg.  &  R.   (Pa.)   246. 

Service  by  Clerk  of  Court.— Where  a 
clerk  of  court  has  no  special  author- 
ity to  serve  a  notice,  proof  of  service 
by  him  must  be  made  by  oath  or  affi- 
davit and  not  by  return.  Hyde  v.  Ben- 
son, 6  Ark.  396;  Gordon  v.  Watkins,  1 
Smed.  &  M.  Ch.   (Miss.)   37. 

Notice  by  Mail. — In  the  absence  of 
a  statute  or  rule  of  court,  notice  by 
mail  is  not  sufficient,  unless  actually 
received  by  the  party  to  whom  it  is  di- 
rected a  reasonable  time  before  the 
taking  of  the  depositions.  Walker  v. 
Parker,  5  Cranch  C.  C.  639,  29  Fed. 
Cas.   No.   17,082. 

61.  La. — Doane  v.  Farrow,  9  Mart. 
(O.  S.)  222.  Miss. — Gordon  v.  Watkins, 
1  Smed.  &  M.  37.  N.  H.— George  V. 
Starrett,   40    N.   H.   135. 

Proof  by  Affidavit. — "At  common 
law,  in  the  absence  of  any  statutory 
provision    mi    the   subject,    whenever   it 
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is  necessary  to  give  notice  to  either 
party  during  the  pendency  of  any  suit, 
parol  evidence  is  admissible  to  estab- 
lish the  fact  of  service,  and  the  statute, 
by  specifying  another  mode  of  estab- 
lishing that  fact,  did  not  thereby  make 
it  compulsory  upon  parties  to  adopt 
that  mode  of  proof  to  the  exclusion  of 
that  authorized  by  the  common  law,  but 
left  it  to  the  discretion  of  the  parties 
to  pursue  either  mode.  By  adopting 
the  statutory  means  of  evidence,  it  is 
not  necessary  for  the  person  who  may 
have  served  the  notice  to  attend  the 
court  from  day  to  day  as  a  witness  in 
the  cause  to  establish  the  fact  of 
service,  but  his  return  verified  by  his 
affidavit  is  sufficient  for  that  purpose; 
but  it  is  otherwise  if  the  common  law 
mode  of  proof  is  adopted."  Hyde  v. 
Benson,  6  Ark.  396. 

It  has  been  held  improper  to  make 
oath  to  the  affidavit  before  an  officer 
who  is  an  attorney  in  the  case.  Ham- 
mond V.  Freeman,  9  Ark.  62. 

Where  service  of  a  notice  is  had  by 
leaving  a  copy  with  the  party's  wife, 
the  affidavit  of  service  need  not  state 
that  she 'was  informed  of  the  purport 
of  the  notice.  M'Call  V.  Towers,  1 
Cranch  C.  C.  41,  15  Fed.  Cas.  No.  8,674. 

62.  Ind.  —  Coffin  V.  Anderson,  4 
Blackf.  395.  la.— Walker  v.  Abbey,  77 
Iowa  702,  42  N.  W.  519.  S.  C— Clai- 
borne V.  Frazier,  2  Brev.  47. 

Where  a  notice  was  sent  by  mail 
and  returned  with  a  written  acceptance 
of  service  and  was  acted  upon  under 
the  belief  that  it  was  so  accepted  by 
the  party  to  whom  it  was  directed,  it 
was  held  sufficient  on  a  motion  made 
at  a  late  period  to  suppress  the  dep- 
osition, though  it  appeared  that  the 
acceptance  has  been  signed  by  the  at- 
torney's son  and  law  partner.  Brown 
V.   Clement,   68   111.   192. 

63.  U.  S. — Buddicum  V.  Kirk,  3 
Cranch  293,  2  L.  ed.  444.  Ind.— Mur- 
ray v.  Phillips,  59  Ind.  56.  Minn. 
Waldron  v.  City  of  St.  Paul,  33  Minn. 
87,  22  N.  W.  4.  Mo. — Schmitz  V.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  46  Mo.  App. 
380.  Tex.— Ballard  V.  Perry,  28  Tex. 
347. 
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XIV.  TAKING  THE  DEPOSITION.  —  A.  Of  What  It  Con- 
sists. —  The  taking  of  a  deposition  consists  of  the  examination  of  the 
witness,  reducing  it  to  writing,  and  the  signing  of  the  same  by  wit- 
ness.64 

B.  Time  and  Place.  —  The  weight  of  authority  is  that  depositions 
must  be  taken  at  the  place  that  has  been  designated,05  and  usually 


Waiver  of  Notice. — Where  the  par- 
ties have  agreed  to  take  depositions  at 
a  certain  time  and  place,  no  notice  is 
required.  Babcock  v.  Ornisby,  18  S.  D. 
358,  100  N.  W.  759;  Ornisby  V.  Granby, 
48  Vt.  44. 

Where  a  deposition  was  taken  by 
consent  on  interrogatories  and  cross- 
interrogatories,  notice  of  the  time  and 
place  of  taking  it  was  held  to  have 
been  waived.  Clav's  Syndics  v.  Kirk- 
land,  4   Mart.  O.   S.    (La.)    405. 

An  agreement  for  the  use  of  deposi- 
tions is  a  waiver  of  the  want  of  no- 
tice of  the  time  and  place  of  taking 
the  same.  Wilkinson  v.  Ward,  42  111. 
App.  541. 

An  acknowledgment  of  service  of  no- 
tice has  the  same  effect  as  service  in 
regular  form  and  is  not  a  waiver  of  de- 
fects in  the  notice.  Ulmer  v.  Austill, 
9   Port.    (Ala.)    157. 

64.  Consolidated  Lumb.  Co.  v.  Fi- 
delity &  Dep.  Co.,  161  Cal.  397,  119 
Pac.   506. 

Compliance  With  Statute. — ' '  Some  of 
the  authorities  are  to  the  effect  that 
there  must  be  a  substantial  compliance 
with  the  statute  in  taking  .  .  .  the 
deposition  (Ballard  v.  Perry,  28  Tex. 
347).  Others  hold  that  in  the  execu- 
tion of  the  commission  the  statute  must 
be  strictly  complied  with  (Bell  V.  Mor- 
rison, 1  Pet.  351.  7  L.  ed.  174;  People 
f.  Morine,  54  Cal.  575;  Atchison,  etc. 
R.  Co.  r.  Pearson,  6  Kan.  App.  825,  49 
Pac.  681;  New  Kentucky  Coal  Co.  v. 
Union  Pacific  R.  Co.,  52  Neb.  127,  71 
N.  W.  948).  We  think  the  former  rule 
is  the  better  one."  Nasser  v.  Gaston 
(Wash.),  127  Pac.  470. 

Waiver  of  Formalities. — Parties  may 
stipulate  to  waive  the  formalities,  such 
as  the  necessity  of  having  the  testi- 
mony reduced  to  writing  in  the  pres- 
ence of  the  witness,  and  the  signing 
by  the  witness,  as  well  as  the  manner 
of  transmitting  the  deposition,  and  in 
the  absence  of  statute  or  rule  of  court. 
an  oral  stipulation  mav  be  enforced, 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Web- 
ster   (Ark.),  137  S.    W.    1103. 


As  to  enforcement  of  oral  stipulation, 
see  also  Chamberlain  V.  Fiteh,  2  Cow. 
(N.  Y.)  243;  Ex  parte  Pearson,  79  S.  C. 
302,   60   S.  E.   706. 

65.  U.  S.— Knode  v.  Williamson,  17 
Wall.  586,  21  L.  ed.  670;  Rlioades  v. 
Selin,  4  Wash.  C.  C.  715,  20  Fed.  Cas. 
No.  11,740;  Boudereau  v.  Montgomery, 
4  Wash.  C.  C.  1S6,  3  Fed.  Cas.  No.  1,694. 
Cal.— -Dye  v.  Bailey,  2  Cal.  383.  Ga. 
Wannack  V.  Macon,  53  Ga.  162.  la. 
McClintock  v.  Crick,  4  Iowa  453.  La. 
Gill  V.  Jett,  6  Mart.  (N.  S.)  279;  Gilly 
V.  Logan,  2  Mart.  (N.  S.)  196.  Md. 
Young  v.  Mackall,  3  Md.  Ch.  398. 
Neb. — Dawson  V.  Dawson,  26  Neb.  716, 
42  N.  W.  744.  N.  C— Alston  V.  Taylor, 
2  N.  C.  439;  English  v.  Camp,  2  N.  C. 
410.  Okla. — Dunham  v.  Holloway,  2 
Okla.  78,  35  Pac.  949.  Pa.— McCleary 
v.  Sankey,  4  Watts  &  S.  113;  Vickroy 
V.  Skelley,  14  Serg.  &  R.  372;  Selin  v. 
Snyder,  7  Serg.  &  R.  166. 

See  also:  U.  S. — Blood  v.  Morrin,  140 
Fed.  918.  Ala.— De  Witt  r.  Bigelow  & 
Co.,  11  Ala.  480.  Ind. — Indiana  Pub.  Co. 
V.  Aver,  34  Ind.  App.  284,  72  N.  E.  151. 
Ohio. — Gibson  V.  McArthur,  5  Ohio  329. 
Pa. — First  Nat.  Bank  v.  Brodhead,  2 
Lehigh  Val.  Law  Rep.  3S3. 

A  return  showing  the  taking  of  dep- 
ositions before  S.  M.,  as  justice  of  the 
peace,  was  held  sufficient  under  a  no- 
tice to  take  depositions  "at  the  oflice 
of  S.  M. "  in  a  certain  town.  Patter- 
son  V.  Hubbard,   30  111.   201. 

A  deposition  was  held  to  have  been 
properly  taken  at  the  office  of  certain 
persons  under  a  notice  designating  the 
storehouse  of  such  persons,  where  the 
office  was  under  the  same  roof  and 
connected  with  the  store  by  doors  and 
windows.  De  Witt  v.  Bigelow  &  Co., 
11   Ala.   480. 

In  Trapnall  V.  State  Bank,  18  Ark. 
53,  it  was  held  permissible  to  take  the 
deposition  in  front  of  the  office  desig- 
nated in  the  notice,  where  the  witness 
was  sick  and  unable  to  leave  the  ve- 
hicle    in    which    he   came   to   the   place. 

Tl  is  not  error  to  take  a  deposition 
al  the  place  of  business  of  the  plaintiff, 
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with  strict  regard  to  the  time  that  is  named06  in  the  order,  rule,  com- 


where  the  witness  is  employed.  State 
Bank  v.  Carr,  130  N.  C.  479,  41  S.  E. 
876. 

Place  Near. — It  is  improper  to  take 
a  deposition  at  a  house  80  yards  dis- 
tant from  the  court  house  named  in 
the  notice.  The  court  said:  "If  we 
begin  to  say  it  may  be  taken  at  a  place 
near  that  fixed  upon  by  the  notice,  it 
will  open  a  door  to  fraud.  The  party 
may  cause  it  to  be  taken  near  the 
place  whilst  the  adverse  party  may  be 
waiting  at  the  place  appointed,  in  or- 
der to  cross-examine."  Alston  v.  Tay- 
lor. 2  N.  C.  439,  454n. 

On  Written  Interrogatories. — It  has 
been  held  permissible  to  take  a  dep- 
osition at  a  place  different  from  that 
named  in  the  rule,  commission  and 
notice  where  the  examination  was  on 
written  interrogatories  and  the  parties 
had  no  right  to  attend  the  same.  Sayles 
v.  Stewart,  5  Wis.  S. 

Residence  of  Witness. — It  is  proper 
to  examine  aged  witnesses  in  a  distant 
part  of  the  state,  where  they  reside, 
on  interrogatories  approved  by  the 
master  before  whom  a  reference  is 
pending.  Mason  V.  Eoosevelt,  3  Johns. 
Ch.    (N.   Y.)    627. 

A  deposition  need  not  be  taken  at 
the  place  of  residence  of  the  witness 
if  he  will  consent  to  come  to  another 
place  for  that  purpose.  Harding  v. 
Larkin,  41  111.  413;  Jackson  v.  Leek, 
12   Wend.    (N.  Y.)    105. 

Another  District. — Where  no  placets 

designated    in    the    commission    for    its 

execution,   it   may   be    executed   in    an- 

■  other  district.     Whittaker  v.  Voorhees, 

38  Kan.   71,  15  Pac.  874. 

Going  Witness. — It  seems  that  the 
deposition  de  bene  esse  of  a  going  wit- 
ness ma}'  be  taken  in  another  state  to 
which  he  has  gone  before  his  deposi- 
tion could  be  taken.  Boston  V.  Brad- 
ley, 4  Har.   (Del.)   524. 

Non-Resident  Witness  in  State. — It 
seems  also  that  the  deposition  of  a 
witness  cannot  be  taken  on  the  ground 
of  non-residence,  while  he  is  tempor- 
arily within  the  state.  Biddle  V.  Fra- 
zier,  3  Houst.  (Del.)  258.  See  also 
McKinney  v.  Wilson,   133  Mass.   131. 

But  that  a  commission  has  issued 
to  take  the  deposition  of  a  witness,  is 
no  objection  to  taking  his  deposition 
de  bene  esse  in  the  state  on  notice. 
Wait  v.  Whitney,  7  Cow.   (N.  Y.)   69. 
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66.  Ala. — Collins  v.  Fowler,  4  Ala. 
647.  Ark. — Fancher  v.  Armstrong,  5 
Ark.  187.  Cal. — Dye  v.  Bailey,  2  Cal. 
383.  Kan. — Peterson  v.  Albach,  51  Kan. 
150,  32  Pae.  917.  Ky  —  Clarke  v. 
Goode,  6  J.  J.  Marsh.  637.  La.— Gill 
v.  Jett,  6  Mart.  (N.  S.)  279;  Gilly  v. 
Logan,  2  Mart.  (N.  S.)  196.  Md. 
Williams  v.  Banks,  5  Md.  198.  Neb. 
Dawson  v.  Dawson,  26  Neb.  716,  42 
N.  W.  744.  Pa— M'Cleary  v.  Sankey, 
4  Watts  &  S.  113;  Bachman's  Case,  2 
Binn.    72. 

A  deposition  taken  between  the 
hours  of  8:00  a.  m.  and  6:00  p.  m. 
under  a  notice  to  take  it  between  the 
hours  of  10:00  a.  m.  and  6:00  p.  m., 
was  excluded.  Kean  v.  Newell,  1  Mo. 
754,    14   Am.    Dec.    321. 

Where  the  notice  stated  the  taking 
of  a  deposition  from  8:00  a.  m.  to 
6  p.  m.  and  the  caption  of  the  dep- 
osition recited  that  the  deposition  was 
taken  between  9:00  a.  m.  and  4:00 
p.  m.  and  there  was  no  claim  that  the 
opposite  party  did  not  have  a  fair  op- 
portunity to  cross-examine  the  witness 
the  court  refused  to  exclude  the  deposi- 
tion.    Borders  v.  Barber,  81  Mo.  636. 

The  failure  to  take  the  deposition  at 
the  time  set  is  not  cured  by  offering 
the  other  party  an  opportunity  to  cross- 
examine  the  witness  some  days  later. 
Whitehill  v.  Lousey,  2  Yeates  (Pa.) 
109. 

Written  Interrogatories. — Where  dep- 
ositions were  taken  by  agreement  upon 
written  interrogatories  and  cross-inter- 
rogatories upon  a  named  date  and  on 
continuances  from  day  to  day  as  pro- 
vided in  the  agreement  except  that 
they  were  taken  between  the  hours  of 
8  a.  m.  and  6  p.  m.,  instead  of  9  a.  m. 
and  4  p.  m.  as  stipulated  in  the  agree- 
ment, and  none  of  the  parties  nor  their 
counsel  were  present  and  there  was  no 
claim  by  the  complaining  party  that 
he  was  in  any  way  prejudiced  by  the 
irregularity,  it  was*  held  that  the  irreg- 
ularity was  only  a  technical  one  and. 
no  ground  for  suppressing  the  deposi- 
tion. Scott  v.  Vulcan  Iron  Wks.,  31 
Okla.  334,  122  Pac.  186. 

Failure  of  Moving  Party  To  Appear 
Promptly. — Where  the  taking  of  deposi- 
tions is  set  for  a  certain  hour,  and  the 
moving  party  or  his  attorney  is  not 
present  at  that  hour,  the  party  no- 
tified may  leave,  after  waiting  a  rea- 
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mission  or  notice.67    They  must  be  taken  before  the  return  day  when 
one  is  properly  named  in  the  commission.68 

C.  Adjournments.  — 1.  Right  To  Take.  —  When  the  taking  of 
the  depositions  is  commenced  on  the  day  named  in  the  commission  or 
notice  but  not  completed,  the  further  taking  may  be  continued  under 
adjournments  from  day  to  day,  while  the  depositions  are  being 
taken,  until  all  are  completed.60     This  seems  to  be  the  rule,  though 


sonable  time  for  the  other  party  to  ap- 
pear. Clark  v.  Hartwell,  11  Eob.  (La.) 
201  (a  half  hour);  Stockton  v.  Wil- 
liams, Walk.  Ch.  (Mich.)  120  (an  hour 
and  a  half). 

It  seems  that  where  the  party  no- 
tified has  appeared  with  his  attorney 
at  the  time  and  place  mentioned  in 
the  notice  and  has  waited  several  hours 
for  the  other  party  to  appear  and  has 
been  informed  by  the  magistrate  that 
the  deposition  will  not  be  taKen,  and 
has  discharged  his  attorney  and  left 
the  place,  he  cannot  be  required  to  at- 
tend further  on  notice  that  the  attor- 
ney of  the  moving  party  is  present  and 
ready  to  proceed  with  the  taking  of 
the  deposition.  Hennessy  v.  Stewart, 
31   Vt.   486. 

But  in  some  states  a  certain  time 
after  that  named  in  the  notice  is  given 
in  which  the  magistrate  may  appear. 
Morrill  p.  Moulton,  40  Vt.  242. 

Legal  Holidays. — A  party  cannot  be 
required  to  attend  the  taking  of  dep- 
ositions upon  Sunday  or  a  legal  holi- 
day. Wilson  v.  Bayley,  25  N.  C.  307. 
And  see  sub-title  XIV,  C,  infra. 

But  depositions  may  be  taken,  in 
Arkansas,  upon  the  Fourth  of  July. 
Rogers   v.   Brooks,   30   Ark.   612. 

A  deposition  is  not  inadmissible,  in 
Wisconsin,  because  taken  in  another 
state  upon  a  day  made  a  legal  holiday 
by  the  laws  of  Wisconsin.  Green  v. 
Walker,  73  Wis.  548,  41   N.  W.  534. 

67.  Where  a  commission  has  been 
issued  and  interrogatories  and  cross- 
interrogatories  have  been  filed,  it  will 
be  presumed  that  depositions  taken 
were  so  taken  under  the  commission, 
unless  it  clearly  appears  that  the  mov- 
ing party  elected  to  take  them  other- 
wise and  made  known  his  election  to 
his  adversary.  Davis  v.  Allen,  14  Pick. 
(Mass.)    313. 

See   also   XIV,   A,  supra. 

68.  Ala. — Ulmer  v.  Austili,  9  Port. 
157.  Del. — Veach  v.  Bailiff,  5  Har. 
379.  La.— Flower  v.  Swift,  8  Mart. 
(N.  S.)  449. 


But  see  Buckingham  v.  Burgess,  3 
McLean   368,   4   Fed.   Cas.   No.   2,088. 

In  Dill  v.  Camp,  22  Ala.  249,  the 
court  refers  to  Jordan  v.  Jordan,  17 
Ala.  466,  in  which  the  court  held  con- 
trary to  the  rule  stated  in  the  text, 
and  also  Herndon  p.  Gwins,  16  Ala. 
261,  which  follows  the  rule  stated  in 
the  text,  and  said  that  they  preferred 
the  rule  as  stated  in  Jordan  v.  Jor- 
dan, supra,  as  they  apprehended  the 
true  rule  to  be  that  "a  deposition  may 
be  taken  at  any  time  during  the  term, 
before  the  case  in  which  the  testimony 
is  to  be  used  is  called  for  trial." 

An  order  extending  the  return  day 
after  the  deposition  was  taken  was 
held  not  to  render  it  admissible  in  evi- 
dence. Wiggins  V.  Guier,  12  La.  Ann. 
177. 

69.  Ala.— Ulmer  p.  Austili,  9  Port. 
157.  Ky. — Cross  v.  Cross,  19  Ky.  L. 
Rep.  650,  41  S.  W.  272.  Term.— Read 
v.  Patterson,  11  Lea  430. 

It  has  been  held  that  it  need  not 
appear  that  all  of  the  depositions  could 
have  been  taken  on  the  first  day. 
Glover  v.  Millings,  2  Stew.  &  P.  (Ala.) 
28. 

Where  there  was  time  to  have  taken 
all  the  depositions  the  first  day,  but 
the  attendance  of  one  of  the  witnesses 
was  prevented  by  other  engagements, 
it  was  held  proper  to  adjourn  the  tak- 
ing until  the  next  day  to  obtain  his 
deposition.  Andrews  &  Bros.  v.  Jones, 
10  Ala.  460. 

Where  the  taking  of  depositions  was 
commenced  on  the  first  day  and  con- 
tinued until  the  next  day,  at  which  time 
the  witness  was  unavoidably  absent, 
it  was  held  proper  to  adjourn  until  the 
succeeding  day  to  complete  the  deposi- 
tion.    King  v.  State,  15  Ind.  64. 

Duty  of  Witnesses. — When  an  ad- 
journment becomes  necessary  before  the 
examination  is  concluded,  the  witness 
is  legally  bound  to  appear  "at  any 
reasonable  and  lawful  time  fixed  by 
the  notary  for  the  resumption  of  the 
examination;"  the  failure  of  the  wit- 
ness to  do  so  does  not  have  the  effect 
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the  notice  names  but  one  day,  and  contains  no  provision  for  an 
adjournment.70  And  if  the  commissioner  adjourns  over  a  day  on  which 
he  might  have  lawfully  taken  the  deposition,  without  consent  of  the 
adverse  party,  he  is  without  authority  to  proceed  further  with  the 
taking  of  the  deposition.71 

Some  courts  hold  that  an  adjournment  cannot  be  taken  without 
consent  unless  the  taking  of  the  depositions  is  begun  on  the  first  of 
the  days  named.72  Other  courts  hold,  under  statutes  or  on  principle, 
that  the  taking  may  be  adjourned  for  good  cause,  though  it  has  not 
begun  on  the  first  day.73 

As  a  rule,  an  adjournment  without  consent  is  not  permissible  except 
for  good  cause.74 

In  some  states  the  cause  for  the  adjournment  must  appear  in  the 
deposition  or  certificate;75  in  others  it  need  not  so  appear.76 

Definite  Time. —  There  must  be  a  definite  adjournment  to  a  time 
certain.77 

2.     Length  of  Adjournment.  —  Under  a  commission  or  notice  pro- 


of putting  an  end  to  further  proceed- 
ings. Ex  parte  Alexander,  163  Mo. 
App.   615,   147   S.   W.   521. 

70.  Ala.— Ulmer  v.  Austill,  9  Port. 
157.  Mo. — Ex  parte  Green,  126  Mo. 
App.  309,  103  S.  W.  503.  Term.— Eead 
V.  Patterson,  11  Lea  430.  Contra,  Bran- 
don r.  Mullenix,  11  Heisk.  (Tenn.)  446. 

71.  State  v.  Theisen  (Mo.),  142  S. 
W.  1088;  In  re  Green,  126  Mo.  App. 
309,  103  S.  W.  503;  s.  c,  86  Mo.  App. 
216. 

72.  Mo. — Bowman  v.  Branson,  111 
Mo.  343,  19  S.  W.  634;  Pox  v.  Carlisle, 
3  Mo.  197;  Owens  v.  Peyton,  70  Mo. 
App.  50.  Neb. — Dawson  v.  Dawson,  26 
Neb.  716,  42  N.  W.  744.  Tenn.— Bead 
v.  Patterson,  11  Lea  430. 

"It  may  be,  that  the  defendant  did 
not  attend  the  first  day,  because  he 
knew  that  the  deposition  would  not  be 
taken.  He  might  know,  that  the  wit- 
ness was  sick,  or  could  not  attend, 
and,  that,  therefore,  he  might  be  ab- 
sent." Hamilton  V.  Menor,  2  Serg.  & 
B.    (Pa.)    70. 

73.  Ind. — Flowers  v.  Poorman,  43 
Ind.  App.  528,  87  N.  E.  1107.  Kan. 
Babb  r.  Aldrich,  45  Kan.  218,  25  Pac. 
558;  Kisskadden  v.  Grant,  1  Kan.  328. 
Mo. — Bracken  v.  March,  4  Mo.  74. 
N.  C— Rutledge  V.  Read,   3   N.  C.   428. 

Adjournment  to  Different  Hour. — It 
has  been  held  that  the  taking  of  dep- 
ositions may  be  adjourned  for  reason- 
able cause  and  within  reasonable  lim- 
its, as  where  the  attorney  of  the 
moving  party  was  actually  engaged   in 
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the  trial  of  a  ease  at  the  hour  named, 
and  the  commissioner  adjourned  the 
taking  from  10:00  o'clock  a.  m.  until 
4:00  o'clock  p.  m.  Bueb  V.  Dreessen, 
104  111.  App.  409. 

Notice  of  Adjournment. — When  the 
deposition  was  not  taken  on  the  day 
for  which  notice  was  given  but  was 
continued,  the  deposition  will  be  sup- 
pressed when  no  notice  of  the  con- 
tinuance was  given.  Bauer  v.  State, 
144  Cal.  740,  78  Pac.  280. 

74.  Ala. — Jordan  v.  Hazard,  10  Ala. 
221;  Ulmer  v.  Austill,  9  Port.  157. 
Ky  —  May  v.  Russell,  1  T.  B.  Mon.  223. 
Tenn. — McNew's  Exrs.  v.  Rogers,  1 
Tenn.  Cas.  17,  32. 

On  Request  of  Counsel. — Under  a 
notice  providing  for  adjournments 
from  day  to  day,  it  was  held  proper  to 
so  adjourn  the  taking  of  depositions 
which  was  not  commenced  on  the  first 
of  the  days  named,  on  request  of  coun- 
sel of  the  moving  party  and  in  the  ab- 
sence of  the  other  party.  Kelly  v. 
Martin,  53  Kan.  380,  36  Pac.  705. 

75.  Kan. — Kisskadden  v.  Grant,  1 
Kan.  328.  Ky.— May  V.  Russell.  1  T. 
B.  Mon.  223*  Mo. — Bowman  v.  Bran- 
son, 111  Mo.  343,  19  S.  W.  634;  Bracken 
v.  March,  4  Mo.  74;  Ex  parte  Green, 
126  Mo.  App.  309,  103  S.  W.  503.  Vt. 
Johnson  v.  Perry,  54  Vt.  459. 

76.  Glover  v.  Millings,  2  Stew.  & 
P.  (Ala.)  28;  King  v.  State,  15  Ind. 
64. 

77.  Hunter  v.  Fulcher,  5  Rand. 
(Va.)    126,   16   Am.   Dec.    738;    Bennett 
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viding  for  adjournments  from  day  to  day,  an  adjournment  must  not 
be  for  a  longer  time.78  And,  as  a  rule,  adjournments  must  not  be 
for  a  longer  period,79  though  there  are  precedents  to  the  contrary.80 
There  is  also  authority  permitting  adjournments  from  day  to  day, 
without  taking  testimony,  for  good  cause.81  An  adjournment  over 
Sunday  is  proper.82  Whether  it  is  proper  to  adjourn  over  a  legal  holi- 
day is  disputed.83 

3.    Adjournment  To  Different  Place.  —  An  adjournment  to  another 
place  should  not  be  taken  unless  by  consent.84 


v.   Bennett,    37   W.    Va.    396,    16   S.   E. 
638.  38  Am.  St.  Eep.  47. 

78.  U.  S.— Buddicum  v.  Kirk,  3 
Cranch  293.  2  L.  ed.  444.  Ala.— Hard- 
ing v.  Merrick,  3  Ala.  60.  Ind. — Ray- 
mond  v.  Williams,  21  Ind.  241.  Mo. 
Bowman  v.  Branson,  111  Mo.  343,  19 
S.  W.   634. 

Under  a  notice  to  take  depositions 
from  day  to  day  between  the  hours  of 
8:00  a.  m.  and  6:00  p.  m.,  an  ad- 
journment over  at  the  close  of  one  day 
until  11:00  a.  m.  the  next  day,  the 
other  party  not  appearing,  was  held 
to  be  permissible.  Kansas  P.  E.  Co. 
f.  Pointer,   9   Kan.   620. 

79.  Bowman  v.  Branson,  111  Mo. 
343,  19  S.  W.  634;  In  re  Green,  86  Mo. 
App.  216;  Eutledge  v.  Bead,  3  N.  C. 
428. 

Convenience  of  Commissioner. — "Where 
the  commissioner  for  his  own  conven- 
ience adjourned  the  taking  of  deposi- 
tions from  April  27  to  May  2,  and 
again  from  the  latter  date  to  May  19, 
and  counsel  for  the  adverse  party  at- 
tended until  May  2  and  then  returned 
home,  the  depositions  were  suppressed. 
Parker  v.  Haves,  23  N.  J.  Eq.  186. 

80.  In  re  Wogan,  103  Mo.  App.  146, 
77  S.  W.  490;  Edgell  v.  Lowell,  4  Vt. 
405. 

Where  the  adverse  party  did  not  ap- 
pear at  the  time  named  in  the  notice 
or  later,  and  after  waiting  two  hours 
for  one  of  the  witnesses  who  did  not 
appear,  the  commissioner  adjourned  the 
taking  of  the  testimony  to  another 
time  and  place  within  the  county,  the 
deposition  was  admitted  in  evidence. 
Wixom  v.  Stephens,  17  Mich.  518,  97 
Am.  Doc.  205.  But  see  Beach  v.  Work- 
man. 20  N.  H.  379. 

Where  the  taking  of  a  deposition  was 
begun  at  the  time  designated  in  the 
notice,  and,  after  several  adjournments 
from  day  to  day,  was  continued  over 
fin  entire  day,  and  the  objecting  parly 
did  not  attempt  to  appear,  the  deposi- 


tion was  held  to  have  been  properly 
taken.  Ueland  V.  Dealy,  11  N.  D.  529, 
89  N.  W.  325. 

81.  Finlav  v.  Humble,  2  A.  K. 
Marsh.    (Kv.)    569. 

Adjournment  Without  Taking  Tes- 
timony.— But  where  the  taking  of  a 
deposition  could  not  be  completed  and 
the  witness  could  not  attend  the  fol- 
lowing day,  and  on  notice  given  of 
the  taking  of  another  deposition  the 
following  day,  an  adjournment  was 
then  had  to  the  next  day  and  the 
original  deposition  was  completed,  the 
court  refused  to  quash  the  deposition. 
Jarboe  v.   Colvin,   4  Bush    (Ky.)    70. 

Where,  under  a  notice  to  take  dep- 
ositions on  a  certain  day  and  from  day 
to  day  thereafter  until  all  the  deposi- 
tions should  be  taken,  a  part  of  the 
depositions  were  taken  on  the  day 
named,  and,  on  account  of  the  absence 
of  witnesses,  the  taking  of  the  remain- 
der was  adjourned  from  day  to  day 
for  seven  days,  the  depositions  were 
received  in  evidence.  Knode  v.  Wil- 
liamson, 17  Wall.  (U.  S.)  586,  21  L.  ed. 
670. 

82.  Leach  v.  Leach,  46  Kan.  724, 
27  Pac.  131;  Stambrook  V.  Drawyer,  25 
Kan.  383;  Cross  v.  Cross,  19  Ky.  L. 
Ren.  650,  41  S.  W.  272;  Helm  v. 
Shackleford,  5  J.  J.  Marsh.   (Ky.)   390. 

83.  An  adjournment  from  Friday 
until  the  following  Monday,  where  Sat- 
urday Avas  Washington's  birthday  and 
a  legal  holiday  in  the  state  where  the 
deposition  was  being  taken,  was  held 
proper.  Leach  v.  Leach,  46  Kan.  724, 
27  Pae.  131. 

But  an  adjournment  over  an  election 
day  which  was  a  leeral  holiday  was  held 
improper.  In  re  Green,  86  Mo.  App. 
216. 

84.  Beach  V.  Workman,  20  N.  H. 
379. 

But  in  the  absence  of  the  party  no- 
tified, an  adjournment  to  another  place, 
necessitated   by   the   illness   of  the   wit- 
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4.  Agreement  of  Parties.  —  "By  consent  of  the  parties  an  adjourn- 
ment may  be  taken  to  any  convenient  time  and  place.85 

D.  Simultaneous  Taking  in  Two  or  More  Actions.  —  Deposi- 
tions should  not  he  taken  in  more  than  one  case  at  the  same  time 
and  place,  except  with  the  consent  of  all  the  parties.88 

E.  Compelling  Attendance  of  Witnesses  and  Production  op 
Documents.  —  Commissioners,  examiners  and  officers  authorized  to 
take  depositions  have  only  such  powers  to  compel  the  attendance  of 
witnesses  and  the  production  of  documents  as  are  conferred  by  stat- 
ute.87    In  some  jurisdictions  they  are  given  such  powers;88  in  others 


ness,   was   held   proper.     Lowd   V.  Bow- 
ers,  64   X.    I!.   1.  3   Atl.   431. 

85.  Lewin  v.  Dille,  17  Mo.  64;  Mar- 
shall  v.   Frisbie,   1   Munf.    (Va.)    247. 

86.  Kan. — Laithe  v.  McDonald,  7 
Kan.  254.  N.  Y. — August  i\  Fourth 
Nat.  Bank,  56  Hun  642,  9  N.  Y.  Supp. 
270.  Tenn. — Phipps  v.  Caldwell,  1 
Heisk.  349  Vt  —  Bemis  v.  Morrill,  38 
Vt.  153. 

"A  party  to  a  suit  has  the  right  gen- 
erally to  have  all  the  proceedings  in 
that  suit  kept  free  from  and  unem- 
barrassed by  the  proceedings  in  any 
other  suit."  Laithe  v.  McDonald,  7 
Kan.  254. 

Same  Parties  and  Issues. — But  where 
there  were  two  cases  pending  in  the 
same  court  and  between  the  same  par- 
ties, it  was  held  proper  to  take  a 
single  deposition  for  use  in  both  cases 
and  to  entitle  it  in  both  cases.  Scott 
v.  Bullion  Mining  Co.,  2  Nev.  81. 

Use  of  Deposition  in  More  Than  One 
Action. — An  objection  that  a  deposi- 
tion was  taken  under  a  notice  that 
failed  to  designate  in  which  one  of 
several  actions  between  the  same  par- 
ties the  deposition  was  to  be  used,  will 
not  be  sustained,  because  if  the  dep- 
osition was  taken  in  any  one  of  the 
actions  it  could  be  read  in  all  where 
the  same  points  are  at  issue.  Taylor 
v.  Bank  of  Illinois,  7  T.  B.  Mon.  (Ky.) 
576. 

See  also  XIX,  B,  infra  . 

87.  U.  S. — Smith  v.  National  Bank 
of  D.  O.  Mills  Co.,  193  Fed.  255.  Mo. 
Ex  parte  Mallinkrodt,  20  Mo.  493. 
Neb.— In  re  Butler,  76  Neb.  267,  107 
N.  W.  572.  N.  J.— In  re  Edison,  53 
Atl.  696.  N.  Y.— Wallace  v.  Baring,  2 
A  pp.  Div.  501.  37  N.  Y.  Supp.  1078. 
Ohio. — In  re  Sims,  7  Ohio  Dec.  (Re- 
print) 833,  4  Wkly.  L.  Bui.  457,  2 
Cleve.  L.  Rep.  210,  4  Ohio  Dec.  (Re- 
print)   210.      Pa. — Kotz   v.   Eilenberger, 
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9  Pa.  Co.  Ct.  340.  Wash.— State  v. 
Kennan,  33  Wash.  247.  74  Pac.  381. 
And  see  Courtnay  v.  Knox,  31  Neb. 
652,  48   N.   W.   763. 

Right  of  Federal  Court. — In  an  ac- 
tion pending  in  the  United  States  Cir- 
cuit Court  in  Ohio  and  before  joinder 
of  issue,  an  order  was  made  to  take 
depositions  and  a  subpoena  was  issued 
by  a  United  States  Commissioner  in 
the  Southern  District  of  New  York  re- 
quiring the  attendance  of  a  witness 
before  him  and  to  give  testimony.  On 
the  refusal  of  the  witness  to  testify 
an  application  was  made  to  the  United 
States  Circuit  Court  for  the  Southern 
District  of  New  York  to  compel  the 
witness  to  testify  or  punish  him  for 
contempt.  The  court  held  it  had  no 
"inherent"  power  in  the  premises  and 
that  there  was  no  provision  of  the  fed- 
eral statute  and  no  rule  of  the  supreme 
court  authorizing  the  summoning  and 
examination  of  a  witness  under  the 
circumstances  set  forth.  In  re  Kingsley, 
1S5   Fed.   1005. 

88.  U.  S. — Zych  v.  American  Car  & 
Fdry.  Co.,  127  Fed.  723.  Cal.— Pfister 
v.  Superior  Court,  64  Cal.  400,  1  Pac. 
492.  Md. — Maccubbin  V.  Matthews,  2 
Bland  250.  Mo. — State  v.  Rood  (Mo.), 
147  S.  W.  526;  Ex  parte  Alexander, 
163  Mo.  App.  615,  147  S.  W.  521;  Ex 
parte  Canada,  151  Mo.  App.  704,  132 
S.  "W.  754;  Ex  parte  Munford,  57  Mo. 
603.  '  Ohio. — In  re  Rauh,  65  Ohio  St. 
128,  61  N.  E.  701;  In  re  Miller,  8  Ohio 
N.  P.  142,  11  Ohio  Dec.  69.  Ore. 
Wheeler  V.  Burckhardt,  34  Ore.  504, 
56  Pac.  644.  Vt.— In  re  Turner,  71 
Vt.  382,  45  Atl.  754.  Wis.— State  v. 
Lonsdale,  48  Wis.  348,  4  N.  W.  390. 
Seo  also  Cutler  v.  Maker,  41  Me.  594; 
In  re  Jenckes,  6  R.  I.   18. 

In  Illinois  there  is  no  such  statute, 
Miles  v.  Armour,  239  Mo.  438,  144 
S.   W.  424. 
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courts  compel  attendance  and  production  of  documents  before  them 
by  subpoena  and  attachment.89    And  if  a  witness  appears  voluntarily 


Error  in  Subpoena. — A  witness  is 
not  excused  from  attending  by  a  slight 
error  in  the  description  of  the  place 
which  has  not  misled  him.  Keisker  v. 
Ayres,  46  Cal.  82. 

After  Removal  from  State  to  Federal 
Court. — Where  prior  to  the  removal  of 
a  case  from  the  state  court  to  the 
federal  court,  witnesses  had  already 
been  subpoenaed,  their  attendance  may 
be  compelled  by  attachment  under  the 
state  statute.  Zych  v.  American  Car 
&  Foundry  Co.,  127  Fed.  723. 

89.  Cal. — Burns  v.  Superior  Court, 
140  Cal.  1,  73  Pac.  597.  Ind.— Wehrs 
v.  State,  132  Ind.  157,  31  N.  E.  779; 
Keller  v.  Goodrich,  117  Ind.  556,  19 
N.  E.  196,  10  Am.  St.  Rep.  88.  Iowa. 
Finn  v.  Winneshiek  Dist.  Court,  145 
Iowa  157,  123  N.  W.  1066.  N.  J. 
Press  Publishing  Co.  v.  Lefferts,  67  N. 
J.  L.  172,  50  Atl.  234.  Pa.— Bowen 
v.  Thornton,  9  W.  N.  C.  575.  Vt. 
In  re  Foster,  44  Vt.  570.  Wash.— In  re 
Bolster,  59  Wash.  655,  110  Pac.  547. 
See  also  U.  S. — Crocker-Wheeler  Co.  v. 
Bullock,  134  Fed.  241;  Dancel  v.  Good- 
year Shoe  Machinery  Co.,  128  Fed.  753. 
Cal.— Crocker  v.  Conrey,  140  Cal.  213, 
73  Pac.  1006;  Gay  v.  Thorpe,  1  Cal. 
App.  312,  82  Pac.  221.  Mass.— Law- 
son  v.  Rowley,  185  Mass.  171,  69  N.  E. 
1082.  N.  J.— In  re  Edison,  68  N.  J.  L. 
494,  53  Atl.  696. 

Compulsory  Attendance  of  Witnesses. 
In  chancery  the  attendance  of  un- 
willing witnesses  and  the  production  of 
books  and  papers  for  examiners  were 
compelled  by  the  court.  In  re  Rinds- 
kopf,  24  Fed.  542;  Russell  v.  McLel- 
lan,  3  Woodb.  &  M.  157,  21  Fed.  Cas. 
No.  12,158;  Ex  parte  Humphrey,  2 
Blatchf.  228,  12  Fed.  Cas.  No.  6,867; 
Burns  v.  Superior  Court,  140  Cal.  1,  73 
Pac.  597. 

A  subpoena  based  on  an  application 
made  for  the  purpose  of  acquiring  pri- 
vate information  in  a  proceeding  in- 
stituted by  business  competition  was 
vacated.  In  re  Spinks,  63  App.  Div. 
235,  71  N.  Y.  Supp.  398. 

Under  the  Massachusetts  statute,  the 
application  for  compulsory  process  must 
be  made  by  the  commissioner  and  not 
by  a  party.  First  National  Bank  v. 
Graham,  175  Mass.  179,  55  N.  E.  991. 

In  the  United  States  Courts,  the 
clerk  in  any  district  issues  a  subpoena 


for  the  witness  without  an  order  of 
court,  and  upon  proof  of  the  dis- 
obedience thereof,  the  court  may  pun- 
ish the  witness  for  contempt.  White 
V.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  79 
Fed.  133,  24  C.  C.  A.  467,  51  U.  S. 
App.  54;  Lowrey  v.  Kusworm,  66  Fed. 
539;  In  re  Spofford,  62  Fed.  443;  In  re 
Steward,  29  Fed.  813.  See,  however, 
as  to  necessity  of  order  of  the  court, 
Crocker-Wheeler  Co.  v.  Bullock,  134 
Fed.  241;  Dancel  v.  Goodyear  Shoe 
Mach.  Co.,  128  Fed.  753,  and  cases 
cited. 

In  some  districts,  it  is  the  practice 
to  require  an  applicant  for  a  subpoena 
under  section  863  of  the  U.  S.  Re- 
vised Statutes  to  file  an  affidavit  show- 
ing that  a  cause  is  actually  pending 
and  that  notice  of  the  examination 
has  been  given.  Henning  v.  Bovle,  112 
Fed.  397. 

_  Where  the  aid  of  a  United  States 
circuit  court  is  sought  to  compel  a  wit- 
ness to  testify  under  a  commission 
issued  from  another  circuit  court,  the 
former  court  will  not  inquire  into  the 
regularity  of  the  issuance  of  the  com- 
mission. In  re  Cole,  8  Reporter  105, 
6  Fed.   Cas.   No.   2,975. 

A  clerk  of  a  United  States  circuit 
court  has  no  power  to  issue  subpoenas 
requiring  witnesses  to  appear  and  give 
their  depositions  before  a  notary  pub- 
lic to  be  issued  in  another  federal 
court,  except  where  such  depositions 
are  to  be  taken  under  a  commission. 
Stevens  v.  Missouri,  K.  &  T.  R.  Co., 
104  Fed.  934. 

Under  the  provisions  of  the  Alaska 
Code  a  subpoena  may  be  issued  by  the 
clerk  of  the  court  requiring  a  witness 
to  attend  before  a  notary  public  as 
an  examiner  in  taking  a  deposition,  re- 
gardless of  the  right  of  the  notary  him- 
self to  issue  such  subpoena.  Such  pow- 
er is  also  possessed  by  a  court  clerk 
in  Oregon  from  which  the  Alaska  stat- 
ute is  taken,  but  the  California  stat- 
utes do  not  purport  to  grant  such 
authority.  United  States  v.  Pratt,  3 
Alaska   400. 

Subpoena  Duces  Tecum. — A  subpoena 
duces  tecum  may  be  issued  against,  a 
deponent  whose  deposition  is  taken  un- 
der §863  of  the  U.  S.  Revised  Statutes. 
Davis    v.   Davis,   90   Fed.    791;     United 
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and  without  subpoena  he  becomes  a  witness  for  all  lawful  purposes, 
as  if  he  were  under  subpoena."0 

The  power  of  the  court  to  compel  the  attendance  of  witnesses  and 
the  production  of  documents  before  such  officers  for  the  taking  of 
depositions  to  be  used  in  other  jurisdictions  is  sometimes  governed 
by  statute.91 


States  v.  Tilden,  10  Ben.  566,  28  Fed. 
Cas.  No.  16,522. 

It  has  been  held  that  section  869 
of  the  U.  S.  Eevised  Statutes  requir- 
ing an  order  of  court  for  the  issuance 
of  a  subpoena  duces  tecum  is  restricted 
to  the  taking  of  depositions  de  bene 
esse,  or  in  perpetuam  rei  memoriam,  or 
under  a  dedimus  potestatem  under  sec- 
tions 863  and  866;  and  that  where  the 
examination  is  before  a  special  ex- 
aminer, appointed  by  the  court  in  an- 
other circuit,  the  subpoena  duces  tecum 
may  be  issued  by  the  clerk  without  an 
order.  Johnson  Steel  Street-Rail  Co. 
v.  North  Branch  Steel  Co.,  48  Fed.  191. 

Party  Refusing  To  Testify.— Where  a 
defendant,  out  of  the  jurisdiction,  re- 
fuses to  appear  for  the  taking  of  his 
deposition  under  a  commission,  the 
courts  usually  have  authority  to  set 
the  case  down  for  hearing  pro  con- 
fesso.  Prentiss  v.  Bunker,  4  Grant  Ch. 
(Ont.)    147. 

The  court  should  not  dismiss  the  ac- 
tion of  a  non-resident  plaintiff  who  is 
within  the  jurisdiction  of  the  court  and 
consents  to  the  taking  of  his  deposi- 
tion there  by  the  defendant,  because  he 
refuses  to  return  to  the  state  of  his 
residence  for  the  purpose  of  having  his 
deposition  taken  under  a  notice  of 
which  he  had  no  actual  knowledge  when 
he  left  that  state.  Young  v.  Kent 
Circuit  Judge,  116  Mich.  10,  74  N.  W. 
206. 

The  court  may  stay  a  rule  to  take 
the  deposition  of  a  party  in  his  own 
behalf,  when  he  refuses  to  produce 
papers  necessary  to  his  cross-examina- 
tion. Murphy  v.  Morris,  2  Miles  (Pa.) 
60;  Borton  v.  Streeper,  2  Miles  (Pa.) 
41. 

Right  To  Strike  Out  Pleading.— The 
court  has  no  right  to  strike  out  the 
pleading  of  a  party  for  a  refusal  of 
a  party  to  attend  and  give  his  deposi- 
tion, and  a  statute  granting  such  right 
is  unconstitutional.  Summerville  V. 
Kelliher,  144  Cal.  155,  77  Pac.  889. 

Commissioner  Applying  by  Attorney. 
Where  the  commissioner  may  apply  for 
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a  subpoena,  he  may  do  so  by  attorney, 
and  the  attorney  may  make  the  re- 
quired affidavit  of  materiality.  In  re 
Garvey,  33  App.  Div.  134,  28  Civ.  Pro. 
14,  53  N.  Y.  Supp.  476,  affirming,  25 
Misc.   353,   54   N.   Y.   Supp.    115. 

Under  Letters  Rogatory. — It  seems 
that  courts  have  inherent  power  to  re- 
quire the  attendance  of  a  witness  for 
the  execution  of  letters  rogatory.  State 
V,   Bourne,   21    Ore.   218,   27   Pac.   1048. 

90.  Ex  parte  Rood  (Mo.),  147  S.  W. 
526;  Ex  parte  Alexander,  163  Mo.  App. 
615,  147  S.  W.  521. 

91.  U.  S. — Smith  v.  National  Bank 
D.  O.  Mills  Co.,  193  Fed.  255;  In  re 
Kingsley,  185  Fed.  1005.  Cal.— Burns 
V.  Superior  Court,  140  Cal.  1,  73  Pac. 
597.  111.— Martin  v.  People,  77  111. 
App.  311.  N.  Y.— Hvde  v.  Scott,  133 
N.  Y.  Supp.  904;  Matter  of  Spinks,  63 
App.  Div.  235,  71  N.  Y.  Supp.  398; 
In  re  Garvey,  33  App.  Div.  134,  28  Civ. 
Proc.  14,  53  N.  Y.  Supp.  476,  affirming 
25  Misc.  353,  54  N.  Y.  Supp.  115;  Mat- 
ter of  Strauss,  30  App.  Div.  610,  52 
N.  Y.  Supp.  392;  In  re  Great  Northern 
C.  Co.,  50  Misc.  467,  100  N.  Y.  Supp. 
564.  Wash.— In  re  Bolster,  59  Wash. 
655,  110  Pac.  547.  See  also  K,  3, 
infra. 

Deposition  for  Use  in  Another  State. 
The  court  will  not  issue  a  subpoena 
to  compel  the  attendance  and  testi- 
mony of  a  witness  under  a  commission 
issued  from  a  court  in  another  state 
when  there  is  nothing  in  the  commis- 
sion or  the  application  showing  that 
it  was  contemplated  that  the  commis- 
sion should  be  executed  outside  of  the 
state  in  which  the  action  is  pending. 
In  re  Canter,  82  App.  Div.  103,  81  N.  Y. 
Supp.  416. 

A  statutory  authority  to  require  a 
witness  to  appear  before  an  officer  for 
the  purpose  of  taking  his  deposition  to 
be  used  in  a  court  in  another  state  or 
territory  or  in  any  United  States  court, 
does  not  extend  to  an  application  to 
require  a  witness  to  give  his  deposition 
to  be  used  in  a  foreign  country.  In  re 
Savin,  9  Civ.  Proc.   (N.  Y.)   175. 
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F.  Right  of  Parties  and  Counsel  at  Examination.  —  Under 
the  original  chancery  practice  no  one  but  the  examiner  or  commis- 
sioners and  clerk  was  permitted  to  be  present  or  to  communicate  with 
the  witnesses  during  the  taking  of  depositions.92  And  under  some 
statutes  the  parties  and  their  attorneys  are  not  permitted  to  attend 
the  taking  of  depositions  on  written  interrogatories  and  cross-inter- 
rogatories;93 while  under  others  the  mere  presence  of  parties  or  coun- 


A  subpoena  will  be  issued  requiring 
a  witness  to  attend  under  a  commis- 
sion issued  by  a  foreign  state  unless 
such  action  would  prejudice  or  violate 
the  rights  of  the  witness  as  a  citizen 
of  the  state.  Hyde  v.  Scott,  133  N.  Y. 
Supp.  904. 

An  order  to  testify  before  a  com- 
missioner in  obedience  to  a  commission 
issued  by  a  court  in  another  state  is 
not  void  because  formal  proof  of  the 
commission  was  not  made  to  the  justice 
who  made  the  order.  In  re  Edison,  68 
N.  J.  L.  494,  53  Atl.  696. 

A  witness  may  move  to  vacate  a  sub- 
poena for  any  jurisdictional  defect,  but 
cannot  attack  the  sufficiency  of  the 
proof  made  by  affidavit  in  the  applica- 
tion for  the  subpoena.  Matter  of  Ditt- 
man,  65  App.  Div.  343,  72  N.  Y.  Supp. 
886;  Matter  of  Heller,  41  App.  Div. 
595,  58  N.  Y.  Supp.  695;  In  re  Canter, 
40  Misc.  126,  81  N.  Y.  Supp.  338.  And 
see  In  re  Great  Northern  Constr.  Co., 
50  Misc.  467,  100  N.  Y.  Supp.  564. 

Citizen  Suing  in  Another  State. — It 
was  held  that  a  resident  of  Pennsyl- 
vania who  brought  a  suit  in  Ohio  upon 
a  case  of  action  arising  in  Pennsyl- 
vania, against  a  corporation  of  both 
states,  was  not  entitled  to  the  process 
of  a  Pennsylvania  court  to  obtain  the 
depositions  of  witnesses  residing  in 
Pennsylvania.  Doubt  V.  Pittsburgh  & 
L.   E.  R.  Co.,  6   Pa.  Dist.   238. 

"Sojourning." — Under  a  statute  re- 
quiring a  witness  to  attend  for  exami- 
nation under  a  commission  "in  the 
county  in  which  he  resides  or  so- 
journs" it  was  held  that  a  person  who 
lived  in  New  Jersey  and  did  business 
in  New  York  City  sojourned  in  such 
city.  Wittenbrock  v.  Mabins,  57  Hun 
146,  10  N.  Y.  Supp.  733. 

92.  Hollister  v.  Hollister,  6  Pa.  449; 
Hosier  v.  Hart,  Mos.  321,  25  Eng.  Re- 
print 417;  Doherty  V.  Doherty,  8  Ir. 
Eq.   379. 

93.  Ga.—  Mathis  v.  Colbert,  24  Ga. 
384;  Holmes  v.  Dobbins,  19  Ga.  630; 
Feagan  v.  Cureton,  19  Ga.  404;  Beverly 


v.  Burke,  14  Ga.  70;  Thomas  v.  Kin- 
sev,  8  Ga.  421.  111. — In  re  Arrowsmith, 
206  111.  352,  69  N.  E.  77.  Minn—  Walk- 
er v.  Barron,  4  Minn.  253.  Wis. — Savlea 
v.   Stewart,    5   "Wis.    8. 

See  also  Harper  v.  Young,  17  Phila. 
(Pa.)    109,    41    Leg.    Int.    184. 

Presence  of  Party. — A  statute  pro- 
hibiting the  presence  of  a  party,  his 
agent  or  attorney,  at  the  execution  of 
a  commission  does  not  apply  when  the 
witness  is  himself  a  party.  And  it 
was  held  not  to  vitiate  the  deposition 
that  his  agent  was  also  present  at  the 
examination  of  the  party.  Cutcher  v. 
Jones,  41  Ga.  675. 

The  fact  that  the  caption  only  of  the 
interrogatories  is  in  the  handwriting 
of  a  party  affords  no  presumption  that 
he  was  present  when  the  answers  were 
written.  Shropshire  &  Hawkins  r. 
Stevenson,  17  Ga.  622. 

It  seems  that  a  court  may,  in  the 
absence  of  an  express  statute,  direct 
that  neither  party  shall  be  present  at 
the  execution  of  a  commission  abroad. 
Cunningham  v.  Otis,  1  Gall.  166,  6  Fed. 
Cas.  No.   3,485. 

Letters  Rogatory. — Whether  or  not 
the  parties  may  be  present  at  the  ex- 
ecution of  letters  rogatory,  depends  on 
the  law  of  the  place  where  they  are  ex- 
ecuted. Kuehling  t*.  Leberman,  9 
Phila.    (Pa.)    160. 

Further  Examination. — The  remedy 
of  a  party  who  is  dissatisfied  with  the 
examination  is  to  obtain  leave  to  re- 
examine the  witness.  Goodhue  v.  Bart- 
lett,  5  McLean  1S6,  10  Fed.  Cas.  No. 
5,538;  Harper  v.  Young,  17  Phila. 
(Pa.)   109,  41  Leg.  Int.   (Pa.)   184. 

"In  the  absence  of  a  statute  or  rule 
to  that  effect,  the  presence  of  one  of 
the  counsel  at  the  taking  of  a  dep- 
osition, is  no  objection  to  it."  In  re 
Arrowsmith,  206  111.  352,  69  N.  E. 
77. 

Innovation  of  Common  Law  Rule. 
"The  method  of  taking  the  testimony 
in  the  absence  of  the  parties  and  their 
attorneys,    by    written     interrogatories 
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sel  is  either  permissible  or  not  a  fatal  objection  to  the  depositions.9* 
Some  statutes  provide  that  neither  party  nor  his  attorney  shall  be 
present,  unless  the  other  party  or  his  attorney  is  also  present.95  Of 
course,  both  parties  and  their  attorneys  have  a  right  to  be  present 
at  an  oral  examination.96 


propounded  to  witnesses,  is  an  inno- 
vation upon  the  common  law  and  the 
substantial  requirements  of  the  statute 
should  be  strictly  complied  with." 
Rice  r.  Ward,  93  Tex.  532,  56  S.  W. 
747. 

94.  U.  S. — Merrill  v.  Dawson,  1 
Hempst.  563,  17  Fed.  Cas.  No.  9,469; 
The  Havre,  1  Ben.  295,  11  Fed.  Cas. 
No.  6,232.  la. — Nutter  v.  Ricketts,  6 
Iowa  92.  Mass. — Farrow  v.  Common- 
wealth Ins.  Co.,  18  Pick.  53,  29  Am. 
Dec.  564.  N.  H. — Marston  v.  Brackett, 
9  N.  H.  336.  N.  Y.— Union  Bank  V. 
Torrey,  5  Duer  626;  Steer  r.  Steer, 
Hopk.  Ch.  362.  Pa.— Otis  v.  Clark,  2 
Miles  272.  Tex. — O'Connor  V.  Andrews, 
81  Tex.  28,  16  S.  W.  628;  Schmick  v. 
Noel,  72  Tex.  1,  8  S.  W.  83;  Schmick 
V.  Noel,  64  Tex.  406;  Houston  &  T. 
C  R.  Co.  v.  McKenzie  (Tex.  Civ.  App.), 
41  S.  W.  831;  Hill  v.  Smith,  6  Tex.  Civ. 
App.  312,  25  S.  W.  1079.  Utah.— New- 
ton V.  Brown,  1  Utah  287. 

In  Texas  this  objection  is  not  fatal 
in  the  absence  of  an  actual  injury. 
Schumor  v.  Russell,  83  Tex.  83,  18  S. 
W  484;  Gulf,  etc.  R.  Co.  V.  Luther, 
40  Tex.  Civ.  App.  517,  90  S.  W.  44; 
Tarlton  v.  Orr,  40  Tex.  Civ.  App.  410, 
90  S.  W.  534.  But  see  Rice  V.  Ward, 
93  Tex.  532,  56  S.  W.  747;  Testard  V. 
Butler,  20  Tex.  Civ.  App.  106,  48  S. 
W.  753,  as  to  when  deposition  will  be 
suppressed  in  such  instances. 

Guardian  ad  Litem.— By  statute  in 
some  jurisdictions  and  in  some  forms 
of  action  the  guardian  ad  litem  of  an 
irfant  defendant  must  be  present  at 
the  taking  of  depositions.  Moore  V. 
Triplett  (Va.),  23  S.  E.  69. 

Criminal  Cases.— Statutes  for  the 
taking  of  depositions  in  criminal  cases 
usually  provide  for  the  attendance  of 
the  defendant.  Carpenter  v.  State,  58 
Ark.  233,  24  S.  W.  247. 

Under  a  statute  providing  for  taking 
the  depositions  of  witnesses  on  com- 
mission and  written  interrogatories  in 
behalf  of  the  defendant,  it  was  held 
that  either  or  both  parties  may  appear 
at  the  examination  and  further  exam- 
ine   or    cross-examine     the     witnesses. 
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Gandy  v.  State,  24  Neb.  716,  40  N.  W. 
302.     But  see  XIV,  G,  supra. 

95.  Cook  V.  Gilchrist,  82  Iowa  277, 
48  N.  W.  84;  Turner  v.  Hardin,  80 
Iowa  691,  45  N.  W.  758;  Sheriff  v. 
Hull,  37  Iowa  174.  See  also  Farrow 
V.  Commonwealth  Ins.  Co.,  18  Pick. 
(Mass.)  53,  29  Am.  Dec.  564. 

Election  To  Attend. — In  Pennsylva- 
nia the  party  notified  may  elect  to  be 
present,  and  if  he  does  so,  the  other 
party  may  attend  also.  In  re  Mc- 
Cullough's  Estate,  20  W.  N.  C.  471, 
5  Pa.  Co.  Ct.  87;  Loewenstein  v.  Biern- 
baum,  6  W.  N.  C.  (Pa.)   452. 

Statement  as  to  Presence  of  Party. 
In  New  Hampshire  the  officer  must 
certify  whether  or  not  the  adverse 
party  was  present;  if  no  such  state- 
ment appears  in  the  caption  it  may  be 
corrected  bv  amendment.  Gallagher  V. 
Cotton,  74  N.  H.  1,  64  Atl.  583. 

96.  Evans  v.  Rothschild,  54  Kan. 
747,  39  Pac.  701;  Brooks  V.  Sehultz, 
3  Abb.  Pr.  N.  S.  (N.  Y.)   124. 

Excluding  Party. — Where  the  officer 
and  the  defendant's  agents  excluded 
the  plaintiff's  agent  from  the  room 
•while  the  deponent  was  examined  in 
chief  and  then  admitted  him  and  he 
cross-examined  the  witness,  the  deposi- 
tion was  suppressed.  Pratt  v.  Battles, 
34  Vt.  391. 

Attendance  at  Reading  Oyer  Deposi- 
tion.— Where  counsel  agree  that  the 
stenographer's  notes  shall  be  written 
out  and  subscribed  by  the  witness  on 
a  subsequent  day,  it  is  their  duty  to 
be  present  at  the  reading  without  fur- 
ther notice.  Clark  v.  Manhattan  R. 
Co.,  102  N.  Y.  656,  6  N.  E.  111. 

Alteration  in  Absence  of  Party. 
After  the  depositions  have  been  sealed 
and  one  of  the  parties  has  left  the 
place,  it  is  improper  to  open  the  depo- 
sitions at  the  instance  of  a  witness  to 
correct  the  same;  but  the  affidavit _  of 
the  witness  should  be  appended,  setting 
forth  the  error  and  the  circumstances 
of  the  case.  S.  P.  Shewsbury  V.  United 
States,  9  Ct.  CI.  (U.  S.)  333;  Foster 
V.  Foster,  20  N.  H.  208. 
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Misconduct  of  Party  or  Attorney.  —  If  a  party  or  his  attorney  suggests 
or  dictates  the  answers  to  be  given  by  a  deponent,  the  deposition  may 
be  suppressed.97 

G.  The  Examination.  —  1.  Propounding  Interrogatories  and 
Recording  Answers.  —  Written  interrogatories  and  cross-interroga- 
tories should  be  put  to  the  witness  one  by  one  in  due  order,  and  each 
one  answered  before  the  next  one  is  propounded,98  and  only  inter- 
rogatories properly  filed  by  a  party  to  the  action  or  proceeding  should 
be  put  to  the  witness.99 


97.  111.— King  v.  Dale,  2  111.  513; 
Ky. — Allison  v.  Allison,  7  Dana  90. 
Tex. — Tarlton  r.  Orr,  40  Tex.  Civ.  App. 
410,  90  S.  W.  534.  Vt.— Pratt  v.  Bat- 
tles, 34  Vt.  391. 

And  see  Eiee  v.  Ward,  93  Tex.  532, 
56  S.  W.  747. 

Interfering  with  Examination. — It  is 
a  contempt  of  court  to  interfere  with 
the  taking  of  a  deposition  by  persist- 
ing in  the  claim  to  prompt  the  witness 
and  to  dictate  and  control  the  answers. 
United  States  v.  Anonymous,  21  Fed. 
761. 

But  the  fact  that  the  witness  refuses 
to  answer  questions,  upon  the  advice 
of  his  counsel,  who  was  counsel  for 
the  party  some  two  years  before,  does 
not  alone  justify  the  inference  that 
the  party  is  tampering  with  the  wit- 
ness. Abbott  v.  Pearson,  130  Mass. 
191. 

The  fact  that  the  deponent,  who  was 
a  party  to  the  action,  conferred  pri- 
vately with  his  counsel  during  the 
cross-examination,  against  the  objection 
of  opposing  counsel,  was  held  to  affect 
merely  the  credibility  of  his  testimony. 
New  Jersev  Express  Co.  v.  Nichols,  32 
N.  J.  L.  166,  s.  c.  33  N.  J.  L.  434.  _ 

But  it  seems  that  on  the  examina- 
tion of  a  witness  before  a  master  he 
may  consult  openly  and  in  the  pres- 
ence of  the  master  with  counsel  of  the 
parties  or  other  persons,  where  his  an- 
swers are  framed  in  his  own  language. 
Stewart  V.  Turner,  3  Edw.  Ch.  (N.  Y.) 
458. 

Intimidating  Witness. — If  a  witness 
is  intimidated  by  counsel  his  deposi- 
tion may  be  rejected.  Kinealy  V. 
Macklin,   89   Mo.   433,   14   S.   W.   507. 

98.  Vincent  V.  Huff,  4  Serg.  &  R. 
(Pa.)  298;  Miller  v.  Dowdle,  1  Yeates 
(Pa.)  404;  Neill's  Estate,  6  W.  N. 
C.  (Pa.)  256. 

But  see  Melendv  V.  Bradford,  56  Vt. 
148,  that  while  this  is  preferable  it  is 
not  compulsory. 


Manner    of   Putting    Interrogatories. 

"The  examiner,  having  read  an  inter- 
rogatory to  the  witness,  takes  down 
the  answer  in  writing  upon  paper,  con- 
cluding the  answer  to  each  interroga- 
tory before  the  following  one  is  put." 
1  Dan.  Ch.  Pr.  928. 

Under  the  chancery  rules  "the  exam- 
iner is  to  examine  the  deponent  to  the 
interrogatories  directed  seriatim,  and 
not  to  permit  him  to  read  over,  or  hear 
read,  any  other  interrogatories,  until 
that  in  hand  be  fully  finished." 
Beame's  Ord.  187,  1  Dan.  Ch.  Pr.  927. 

A  rule  requiring  the  witness  to  an- 
swer each  interrogatory  and  cross-in- 
terrogatory before  hearing  any  subse- 
quent interrogatory  or  cross-interroga- 
tory read  was  held  to  be  directory. 
Sabine  v.  Strong,  6  Mete.   (Mass.)   270. 

Permitting  the  witness  to  have  his 
direct  testimony  read  to  him  before  his 
cross-examination  was  held  not  suf- 
ficient ground  to  suppress  his  deposi- 
tion, but  to  almost  destroy  his  credi- 
bility. Derby  V.  Derby,  21  N.  J.  Eq. 
36. 

An  objection  that  the  cross-interroga- 
tories were  not  put  to  each  witness 
until  all  the  direct  interrogatories  had 
been  answered  by  all  the  witnesses  was 
overruled.  Gilpins  v.  Consequa,  Pet. 
C.  C.  85,  3  Wash.  C.  C.  184,  10  Fed. 
Cas.  No.  5,452. 

And  so  an  objection  that  the  cross- 
interrogatories  had  been  propounded 
before  the  moving  party  closed  the 
examination  in  chief  was  overruled. 
Bell  v.  Bell,   14  Phila.    (Pa.)    144. 

99.  Colo.— Marr  v.  Wetzel,  3  Colo. 
2.  La. — Stagg  v.  Pomroy,  3  La.  Ann. 
16;  Matthews  v.  Dare,  20  Md.  248. 
Md. — Maryland  Ins.  Co.  V.  Bossiere,  9 
Gill  &  J.  121.  Tex.— Sparks  v.  Taylor 
(Tex.  Civ.  App.).  87  S.  W.  740. 

Additional  Questions. — It  seems  that 
where  the  examination  is  on  written 
interrogatories  and  cross-interrogatories 
a  party,  though  entitled  to  be  present, 
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The  answers  should  he  given  in  the  presence  of  the  officer;  and 
depositions  have  usually  been  suppressed  or  excluded  from  evidence 
where  the  witness  prepared  his  answers  in  advance  of  the  examina- 
tion,1 or  where  the  answers  were  read  by  him  from  a  former  deposi- 


has  no  right  to  ask  additional  ques- 
tions. Stagg  r.  Pomroy,  3  La.  Ann. 
16.  But  see  Gandy  v.  State,  24  Neb. 
716,  40  N.  W.  302. 

When  a  deposition  is  taken  upon  in- 
terrogatories annexed  to  the  commis- 
sion, no  questions  other  than  those  an- 
nexed can  be  put  to  the  -witness. 
Sparks  r.  Taylor  (Tex.  Civ.  App.),  87 
S.  W.  740. 

But  it  has  been  held  not  improper 
for  a  referee  to  put  questions  to  the 
witness  where  no  unfairness  to  either 
party  was  shown.  Brooks  v.  Scbultz, 
3   Abb.   Pr.   N.   S.    (N.   Y.)    124. 

Under  a  statute  authorizing  the  com- 
missioner to  examine  the  witness 
"touching  his  knowledge  of  anything 
relating  to  the  matter  in  controversy," 
it  was  held  that  the  examination  need 
not  be  limited  to  the  written  interroga- 
tories and  cross-interrogatories.  Glenn 
V.  Hunt,  120  Mo.  330,  25  S.  W.  181. 

A  prize  commissioner  should  put  only 
the  standing  interrogatories  and  those 
framed  by  the  court  for  the  particular 
case.  The  Peterhoff,  Blatchf.  Pr.  Cas. 
463,  19  Fed.  Cas.  No.  11,024. 

Immaterial  Departure. — Where  the 
interrogatory  propounded  to  the  wit- 
ness was  whether  "he  had  received 
from  the  defendant  any  letter  .  .  . 
dated  May  28th,  1904,  or  thereabouts," 
and  the  question  asked  was  "whether 
he  had  received  from  the  defendant 
any  letter  .  .  .  dated  May  24th,  1904, 
or  thereabouts,"  the  departure  was 
held  to  be  immaterial.  Crawford  v. 
Kline,  74  N.  J.  L.  203,  65  Atl.  441. 

Conditional  Cross-Interrogatories.  — 
Where  cross-interrogatories  are  to  be 
propounded  only  in  the  event  that  cer- 
tain answers  are  received  to  interroga- 
tories, they  should  not  be  put  to  the 
witness  unless  such  answers  are  given. 
Stepp  v.  National  Life  &  Maturity 
Assn.,  37  S.  C.  417,  16  S.  E.  134. 

Manner  of  Taking  Objection. — An 
objection  that  questions  not  annexed 
were  propounded  to  the  witness  need 
not  be  in  writing,  nor  need  notice  of 
the  objection  be  given  before  the  com- 
mencement of  the  trial.  "It  was  not 
an  objection  to  the  form  or  manner 
of    taking    alone,    but    an    objection    to 
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matter  appended  to  the  depositions 
that  had  no  proper  connection  with 
them."  Sparks  v.  Taylor  (Tex.  Civ. 
App.),  87  S.  W.  740. 

1.  U.  S—  Cook  v.  Burnley,  11  Wall. 
659,  20  L.  ed.  29;  North  Carolina  E. 
Co.  V.  Drew,  3  Woods  691,  29  Fed. 
Cas.  No.  17,434;  Vasse  v.  Smith,  2 
Cranch  C.  C.  31,  28  Fed.  Cas.  No. 
16,896;  United  States  v.  Smith,  Brun- 
ner  Col.  Cas.  82,  4  Day  121,  27  Fed. 
Cas.  No.  16,332;  Rainer  v.  Haynes, 
Hempst.  689,  20  Fed.  Cas.  No.  11,536; 
Pettibone  v.  Derringer,  4  Wash.  C.  C. 
215,  1  Robb.  Pat.  Cas.  152,  19  Fed. 
Cas.  No.  11,043;  Dodge  V.  Israel,  4 
Wash.  C.  C.  323,  7  Fed.  Cas.  No.  3,952; 
Blake  V.  Smith,  4  Betts  C.  C.  Ms.  14, 
3  Fed.  Cas.  No.  1,502.  Ala.— Drey- 
spring  v.  Loeb,  119  Ala.  282,  24  So. 
734;  Wilson  v.  Campbell,  33  Ala.  249, 
70  Am.  Dec.  586.  Ark. — Hammond  V. 
Freeman,  9  Ark.  62.  Ga. — Glanton  V. 
Griggs,  5  Ga.  424.  Ky. — Logan  V. 
Steele,  3  Bibb.  230.  Mass.— Amory  v. 
Fellowes,  5  Mass.  219.  Mo. — Abbott 
V.  Marion  Min.  Co.,  112  Mo.  App.  550, 
87  S.  W.  110.  N.  H.— Foster  V.  Foster, 
20  N.  H.  208.  N.  Y.— Skinner  v.  Day- 
ton, 5  Johns.  Ch.  191;  Underhill  v.  Van 
Cortlandt,  2  Johns.  Ch.  339.  Ohio. 
In  re  Miller,  8  Ohio  N.  P.  142,  11  Ohio 
Dee.  69,  affirmed,  21  Ohio  C.  C.  445, 
12  Ohio  Cir.  Dec.  102;  Timms  v.  Wayne, 

1  Handy  400.  Pa. — Gravson  v.  Bannon, 
8  Watts  524;  Carmalt  V.  Post,  8  Watts 
406.  S.  C  — Bulwinkle  r.  Cramer,  30 
S.  C.  153,  8  S.  E.  689.  Tex.— Tarlton 
v.  Orr,  40  Tex.  Civ.  App.  410,  90  S. 
W.  531.  Va.— Fant  V.  Miller,  17  Gratt. 
187.  Eng. — Shaw  v.  Lindsav,  15  Ves. 
Jr.   380,   33   Eng.   Reprint   798. 

See  also  Lutcher  v.  United  States, 
72  Fed.  968,  19  C.  C.  A.  259,  41  U. 
S.  App.  54;  People  v.  Restell,  3  Hill 
(N.  Y.)   289. 

Contra. — U.    S. — Bussard   If.    Catalino, 

2  Cranch  C.  C.  421,  4  Fed.  Cas.  No. 
2,228.  N.  H. — Clement  r.  Hadlock,  13 
N.  H.  185.  Tex.— Missouri,  K.  &  T. 
R.  Co.  v.  Denton,  29  Tex.  Civ.  App. 
284,  68  S.  W.  336. 

The  court  refused  to  suppress  a  dep- 
osition on  the  ground  that  passages  in 
it    were    verbatim    like    passages     in     a 
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tion.2  The  same  rule  applies  where  the  witness  adopts  a  former 
deposition  as  a  whole;"  or  where  his  answers,  or  memoranda  thereof, 
have  been  prepared  in  advance  by  a  party  or  his  attorney.4 


prior  affidavit  prepared  by  the  witness. 
Bland  V.  Armagh,  3  Bro.  P.  C.  620,  1 
Eng.  Eeprint  1535. 

Following  Usual  Practice.—' '  There 
are  doubtless  objections  to  the  practice 
of  permitting  witnesses  to  write  their 
depositions  before  the  time  appointed 
for  the  caption,  as  it  gives  facility  for 
copying  them  from  papers  furnished  by 
the  party,  or  for  undue  influence  in  re- 
lation to  the  mode  of  drawing  up  the 
testimony.  But  this  practice  has  pre- 
vailed so  long  that  we  should  not  be 
warranted  in  rejecting  a  deposition 
merely  for  that  reason."  Clement  v. 
Hadlock,  13  N.  H.  185. 

2.  Carmalt  V.  Post,  8  Watts  (Pa.) 
406;  Greening  v.  Keel,  84  Tex.  326, 
19  S.  W.  435.  See  also  Daggett  v. 
Tallman,  8  Conn.  168;  Stevenson  v. 
Myers,  1  Har.   &  J.   (Md.)    102. 

Adopting  Former  Deposition. — Where 
since  the  taking  of  a  deposition  a  wit- 
ness had  been  very  sick  with  brain 
fever  and  could  not  recall  events  that 
had  transpired  before  his  sickness,  it 
was  held  that  he  could  not  be  per- 
mitted on  the  taking  of  his  deposition 
to  read  and  adopt  answers  from  his 
former  deposition.  Hull  &  Co.  V.  Alex- 
ander, 26  Iowa  569. 

But  where  a  witness  in  giving  his 
deposition  in  a  cross  suit  copied  his 
deposition  given  in  the  original  suit, 
though  the  practice  was  declared  to 
be  improper,  the  deposition  was  ad- 
mitted in  evidence.  Underhill  v.  Van 
Cortlandt,  2  Johns.  Ch.   (N.  Y.)   339. 

Where,  before  the  issuing  of  a  com- 
mission, one  of  the  parties  obtained  a 
private  examination  of  the  witness,  and 
the  answers  in  the  private  examina- 
tion were  adopted  by  the  witness  as 
answers  to  the  interrogatories  sub- 
mitted under  the  commission,  the  depo- 
sition was  suppressed.  Greening  V. 
Keel,  84  Tex.  326,  19  S.  W.  435. 

But  where  a  witness  stated  at  the 
close  of  his  examination  in  chief  that 
his  answers  were  a  copy  of  a  deposi- 
tion given  when  the  facts  were  fresh 
in  his  recollection,  and  the  witness  was 
then  cross-examined,  the  deposition 
was  admitted.     Robinson  v.  Hutchinson, 


31  Vt.  443.     See  also  Logan  v.  Steele, 
3  Bibb  (Ky.)   230. 

3.  U.  S. — Richardson  V.  Golden,  3 
Wash.  C.  C.  109,  20  Fed.  Cas.  No. 
11,782.  Ky.— Patrick  V.  Day,  8  Ky. 
L.  Rep.  349,  1  S.  W.  477.  Ohio.— Knox 
v.  Strader,  1  Ohio  Dec.  84,  2  West. 
L.  J.  69.  Eng. — Attorney  General  v. 
Nethercote,  10  Sim.  311,  59  Eng.  Re- 
print 634,  9  L.  J.  Ch.  17;  Alcock  v. 
Royal  Exch.  Assur.  Corp.,  13  Q.  B. 
292,  66  E.  C.  L.  291,  18  L.  J.  Q.  B. 
121,  13  Jur.  445. 

Contra. — Samuel  Bros.  &  Co.  v.  Hos- 
tetter  Co.,  118  Fed.  257,  55  C.  C.  A. 
111. 

Where  a  witness  stated  that  a  former 
deposition  given  by  him  contained  his 
knowledge  fully  on  the  subject-matter 
of  an  interrogatory  and  the  commis- 
sioners set  forth  the  former  deposition, 
it  was  held  incompetent.  Stevenson  r. 
Myers,  1  Har.  &  J.  (Md.)  102. 

Where  a  witness  in  his  deposition 
referred  to  an  answer  in  chancery  made 
by  him  in  another  suit,  and  a  certified 
copy  of  the  answer  was  made  a  part 
of  iiis  deposition,  it  was  held  inadmis- 
sible. Knox  v.  Strader,  1  Ohio  Dec. 
84,  2  West.  Law  J.  69. 

But  it  has  been  held  proper  for  a 
witness  on  cross-examination  to  iden- 
tify and  testify  to  the  correctness  of 
a  former  deposition,  with  some  few 
corrections,  and  for  the  officer  to  attach 
the  former  deposition  to  his  answers. 
Bixby  v.  Carskaddon,  62  Iowa  164,  18 
N.  W.  875.  See  also  Evansich  v.  Gal- 
veston, C.  &  S.  F.  R.  Co.,  61  Tex.  24. 

Timeliness  of  Objection. — A  motion 
to  suppress  for  this  reason  should  be 
made  before  the  hearing,  and  is  too 
late  when  made  for  the  first  time  upon 
the  trial  of  the  cause.  Howard  v. 
Stilwell  &  B.  Mfg.  Co.,  139  U.  S.  199, 
11  Sup.  Ct.  500,  35  L.  ed.  147;  Samuel 
Bros.  &  Co.  v.  Hostetter  Co.,  118  Fed. 
257,  55  C.  C.  A.  111. 

4.  U.  S—  Western,  etc.  R.  Co.  r. 
Drew,  3  Woods  691,  29  Fed.  Cas.  No. 
17,434.  Conn. — Daggett  r.  Tallman,  8 
Conn.  168;  Bunnel  v.  Taintor,  4  Conn. 
568;  Griswold  v.  Griswold,  1  Root  2.1!». 
Mass. — Amory    v.     Fellowes.     5    Mass. 
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2.  Right  To  Furnish  Interrogatories  to  Witness.  —  A  deposition 
will  not  be  suppressed  merely  because  the  witness  has  been  furnished 
with  a  copy  of  the  written  interrogatories,  or  has  heard  them  read 
in  advance  of  his  examination.5  But  that  he  has  read  the  interroga- 
tories, or  heard  them  read,  before  giving  his  deposition  has  been 
declared  frequently  to  affect  the  credibility  of  his  testimony.6 

3.  Cross-Examination.  —  a.  Existence  of  Right.  —  When  the  ex- 
amination is  upon  oral  questions,  the  adverse  party  must  be  given  a 
fair  opportunity  to  cross-examine  the  witness.7     But  there  is  no  oral 


219.  Mo.— Traber  v.  Hicks,  131  Mo. 
ISO,  32  S.  W.  1145.  N.  H— Clement 
v.  Hadlock,  13  N.  H.  1S5.  N.  Y.— 
Creamer  v.  Jackson,  4  Abb.  Pr.  413. 
Pa. — Summers  v.  M'Kim,  12  Serg.  & 
E.  405.  Eng. — Shaw  v.  Lindsay,  15 
Ves.  380,  33  Eng.  Reprint  798;  Anony- 
mous, Ambler  252,  27  Eng.  Reprint 
167;  Sayer  v.  Wagstaff,  5  Beav.  462, 
12  L.  J.  Ch.  35. 

See  also  In  re  Eldridge,  82  N.  Y. 
161,  37  Am.  Rep.  558;  Swearingen  V. 
Pendleton,  3  Pen.  &  W.  (Pa.)  41. 

Answer  Prepared  by  Agent  or  Attor- 
ney.— Where  a  witness  became  faint 
and  exhausted  and  unable  to  give  her 
deposition,  and  it  was  afterwards  taken 
from  time  to  time,  as  she  was  able  to 
give  it,  at  the  request  of  a  party,  by 
a  person  living  in  the  house  with  her, 
and  during  an  adjournment,  in  the  ab- 
sence of  the  adverse  party  and  his 
counsel,  the  deposition  was  held  inad- 
missible.    Allen  v.  Rand,  5   Conn.   322. 

Where  the  notary  read  to  the  witness 
from  a  memorandum  furnished  by 
counsel  for  the  moving  party,  the  an- 
swer the  witness  was  expected  to  give 
to  each  interrogatory,  for  the  purpose 
of  refreshing  the  witness'  memory,  the 
deposition  was  suppressed.  Rice  v. 
Ward,   93  Tex.   532,  56  S.   W.  747. 

Credibility  of  Testimony.  —  Even 
where  courts  have  refused  to  suppress 
depositions  because  the  answers  were 
prepared  by  a  party  or  counsel,  they 
have  held  that  such  practice  impairs 
the  credibility  of  the  testimony.  Em- 
erson v.  Nimocks,  88  Fed.  280;  Daw- 
son v.  Poston,  28  Fed.  606;  Commercial 
Bank  V.  Union  Bank,  19  Barb.  (N.  Y.) 
391;  s.  c.  11  N.  Y.  203.  But  see  Moore 
v.  Robertson,  62  Hun  623,  17  N.  Y. 
Supp.  554.  And  this  is  so  although 
the  original  deposition  is  not  used  and 
a  deposition  afterwards  taken  is  of- 
fered.    Dawson  r.  Poston,  28  Fed.  606. 

Contempt  of  Court. — The  preparation 
of  answers  to  interrogatories  and  cross- 
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interrogatories  by  counsel  may,  under 
some  circumstances,  amount  to  con- 
tempt of  court.  In  re  Eldridge,  82  N. 
Y.  161,  37  Am.  Rep.  558.  See  Dawson 
V.  Poston,  28  Fed.  606. 

5.  U.  S.— Western  N.  C.  R.  Co.  V. 
Drew,  3  Woods  691,  29  Fed.  Cas.  No. 
17,434;  Warner  v.  Daniels,  1  Woodb. 
&  M.  90,  29  Fed.  Cas.  No.  17,181.  Ala. 
Goodrich  v.  Goodrich,  44  Ala.  670.  Me. 
Amee  V.  Wilson,  22  Me.  116.  N.  Y. 
Butler  v.  Flanders,  12  Jones  &  S.  531, 
56  How.  Pr.  312;  Moore  r.  Robertson, 
62  Hun  623,  17  N.  Y.  Supp.  554.  Wis. 
Allen  v.  Seyfried,  43  Wis.  414. 

See  also  Tarlton  v.  Orr,  40  Tex.  Civ. 
App.  410,  90  S.  W.  534. 

Additional  Cross-Examination.  —  But 
where  the  deponent  had  received  a 
copy  of  the  interrogatories  and  cross- 
interrogatories  from  the  plaintiff,  leave 
was  given  the  defendant  to  submit 
further  cross-interrogatories  at  the 
plaintiff's  expense.  Graham  V.  Carle- 
ton,  56  Hun  642,  9  N.  Y.  Supp.  392; 
Butler  v.  Flanders,  12  Jones  &  S.  (N. 
Y.)   531. 

Influencing  Witness. — The  court  re- 
fused to  suppress  a  deposition  because 
one  of  the  parties  had  written  to  the 
deponent  requesting  him  to  tell  the 
whole  truth,  but  not  suggesting  what 
he  considered  the  truth  to  be.  Warner 
v.  Daniels,  1  Woodb.  &  M.  90,  29  Fed. 
Cas.  No.  17,181. 

The  court  refused  to  suppress  a  depo- 
sition because  an  attorney  of  one  of 
the  parties  had  been  with  the  witness 
several  days,  drinking  with  him  and 
endeavoring  "to  post  him  in  regard  to 
the  case,"  it  not  appearing  that  the 
witness  had  been  influenced  by  him. 
Nutter  v.  Ricketts,  6  Iowa  92. 

6.  Butler  v.  Flanders,  12  Jones  & 
S.  (N.Y.)  531,  56  How.  Pr.  312;  Allen 
V.  Seyfried,  43  Wis.  414. 

7.  U.  S. — Shapleigh  v.  Chester  Elec. 
L.  &  P.  Co.,  47  Fed.  848;  The  Jacob 
Brandow,  33  Fed.   160.     Mo.— Ferry  V. 
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cross-examination  of  a  witness  who  has  been  examined  in  chief  on 
written  interrogatories,  except  when  permitted  by  statute  or  upon 
the  order  of  the  court.8 


Siter,  37  Mo.  273.  N.  Y.— Hewlett  v. 
Wood,  7  Hun  227.  Pa. — Bigoney  r. 
Stewart,  68  Pa.  318.  Eng.— Fitzgerald 
■v.  Fitzgerald,  3  Sw.  &  Tr.  397,  af- 
firmed, 3  Sw.  &  Tr.  400.  See  X,  D,  2, 
supra. 

Unreasonable  interference  with 
cross-examination  justifies  suppression. 
Hacker  v.  United  States,  37  Ct.  CI. 
(U.  S.)   86. 

Cross-  Examination  Incomplete.  — 
Where,  on  account  of  the  illness  of 
the  witness,  the  cross-examination  was 
never  completed,  the  deposition  was  ex- 
cluded. Hewlett  r.  Wood,  7  Hun  (N. 
Y.)  227.  See  also  Fuller  v.  Kice,  4 
Gray  (Mass.)  343;  Pringle  v.  Pringle, 
59  Pa.  281.  But  in  Hewlett  r.  Wood, 
7  Hun  (N.  Y.)  227,  the  deposition  was 
returned  to  the  examining  officer  to 
proceed    with    the    cross-examination. 

Chancery  courts  have  refused  to  sup- 
press depositions  on  the  ground  that 
the  adverse  party  did  not  have  an  op- 
portunity to  cross-examine  the  wit- 
nesses, but  have  allowed  other  commis- 
sions to  issue  for  their  cross-examina- 
tion. Campbell  v.  Scougal,  19  Ves. 
552,  34  Eng.  Eeprint  621;  Charlton  v. 
Bobson,  2  Fowl.  Ex.  Pr.   (Eng.)    158. 

Witness  Secreting  Himself. — Where 
the  witness  secretes  himself  to  prevent 
cross-examination  the  depositions  may 
be  suppressed.  Flavell  v.  Flavell,  20 
N.  J.  Eq.  211;  Flowerday  r.  Collet,  1 
Dick.  2S8,  21  Eng.  Eeprint  279. 

Newly  Discovered  Evidence. — Where, 
after  the  conclusion  of  the  cross-ex- 
amination of  a  witness  examined  de 
bene  esse,  facts  are  discovered  material 
to  the  cross-examination,  the  "court 
may  order  a  further  cross-examination. 
The  Normandie,  40  Fed.  590.  But  it 
has  been  held  that  after  the  commis- 
sion has  been  executed  and  returned, 
a  party  cannot  file  further  cross-inter- 
rogatories, but  should  file  direct  inter- 
rogatories and  give  notice  of  the  taking 
of  another  deposition.  Ector  v.  Wig- 
gins, 30  Tex.  55. 

Withdrawing  Proceedings.  —  Where 
the  moving  party  has  examined  a  wit- 
ness in  chief,  he  has  no  power  to  with- 
draw the  proceedings,  and  the  other 
party  may  compel  the  attendance  of 
the   witness   for   cross-examination.     In 


re  Bindskopf,  24  Fed.  542;  Ex  parte 
Barnes,  1  Sprague  133,  2  Fed.  Cas. 
No.    1,010. 

Waiver  of  Cross-Examination. — The 
right  to  cross-examine  may  be  expressly 
or  tacitly  waived.  Bigoney  r.  Stewart, 
68  Pa.  318;  Pringle  v.  Pringle,  59  Pa. 
281;  Newton  r.  Brown,  1  Utah  287. 
See  also  Sweitzer  v.  Meese,  6  Binn. 
(Pa.)  500. 

Cross-Examination  in  Absence  of 
Moving  Party.— A  party  who  gives 
notice  to  his  adversary  that  the 
depositions  of  a  named  witness  will 
be  taken  at  a  given  time  and 
place  is  under  no  legal  obligation  to 
appear  at  the  place  named  and  take 
the  depositions.  If  the  opposite  party, 
after  complying  with  the  notice,  de- 
sires the  evidence  of  the  witness  for 
himself,  he  must  on  his  own  part  give 
notice  to  his  adversary  as  required  by 
the  law  relating  to  the  taking  of  depo- 
sitions. He  may  not  "cross-examine" 
a  witness  who  has  never  been  exam- 
ined in  chief,  and  introduce  in  evi- 
dence the  depositions  so  taken.  Hosch 
Lumb.  Co.  v.  Weeks,  123  Ga.  336,  51 
S.  E.  439. 

8.  Mo. — Shepard  v.  Missouri  P.  E. 
Co.,  85  Mo.  629,  55  Am.  Eep.  390. 
N.  Y.— Woodward  v.  Skinner,  92  N. 
Y.  Supp.  259;  Laidley  r.  Eogers,  22 
3ST.  Y.  Supp.  468.  N.  C.— Harris  v.  Yar- 
borough,  15  N.  C.  166;  Farrar  v.  Ham- 
ilton, 1  N.  C.  105.  Utah.— Burnl. am 
v.  Stoutt,  35  Utah  250,  99  Pac.  1070. 
Vt. — Johnson  v.  Perry,  54  Vt.  459.  Wis. 
Neeves  v.  Gregory,  86  Wis.  319,  56  N. 
W.  909. 

See  also  Stagg  v.  Pomroy,  3  La. 
Ann.  16;  Frounfelker  v.  Delaware  L. 
&  W.  E.  Co.,  81  App.  Div.  67,  80  N. 
Y.  Supp.  701.  But  see  Gandy  V.  State, 
24  Neb.  716,  40  N.  W.  302. 

But  where,  under  the  rules  govern- 
ing the  equity  practice  in  the  United 
States  circuit  courts,  either  party  may 
give  notice  of  the  taking  of  the  testi- 
mony orally,  except  where  "for  spe- 
cial  reasons  satisfactory  to  the  court 
or  judge"  testimony  is  to  be  taken 
upon  written  interrogatories,  the  spe- 
cial order  to  take  testimony  on  written 
inf errogatories  may  permit  the  adverse 
party  to  cross-examine  the  witness  or- 
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n  impositions 


b.  At  What  Time.  —  The  adverse  party  should  be  prepared  to 
cross-examine  the  witness  at  the  close  of  his  examination  in  chief,  but 
the  party  calling  him  may  be  required  to  produce  him  for  cross-ex- 
amination on  reasonable  notice."  Where  he  fails,  upon  proper  op- 
portunity, to  cross-examine  at  the  time,  and  cross-examination  is  pre- 
vented by  the  death  of  the  witness,  the  court  may  refuse  to  suppress 
the  deposition.10 


ally.  Bischoffseheim  v.  Baltzer,  10  Fed. 
1.     See  also  X,  supra. 

9.  Maryland  Trust  Co.  v.  Kirby 
Lumb.  Co.',  149  Fed.  443. 

Chancery  Practice. — Originally  the 
examination  and  cross  -  examination 
might  be  taken  before  different  exam- 
iners. And  the  witness  was  retained 
fortv-eight  hours  for  cross-examination. 
Flavell  v.  FlaVell,  20  N.  J.  Eq.  211; 
Whittuck  v.  Lysaght,  Sim.  &  S.  446, 
57    Eng.   Beprint    178. 

Dismissing  Witness  at  Close  of  Ex- 
amination in  Chief. — It  seems  that 
under  modern  statutes  depositions  may 
be  taken  at  the  hour  fixed,  and  the 
witness  dismissed  at  the  close  of  the 
examination  in  chief,  if  the  other  party 
or  his  attorney  is  not  then  present. 
Mo. — Waddingham  r.  Gamble,  4  Mo. 
465.  Pa.— Steele  v.  Nichols,  3  Pa.  Dist. 
517.  Vt.— Morrill  v.  Moulton,  40  Vt. 
242.  See  also  Borders  v.  Barber,  81 
Mo.  636;  Hennessy  v.  Stewart,  31  Vt. 
486. 

And  so  it  seems  that  where  deposi- 
tions are  to  be  taken  between  certain 
hours  they  may  be  taken  at  any  time 
within  that  period,  and  the  witness 
not  retained  for  cross-examination  if 
the  other  party  or  his  attorney  is  not 
present,  and  there  is  no  other  evidence 
of  an  intent  to  deprive  such  party  of 
the  right  of  cross-examination.  U.  S. 
House  v.  Cash,  2  Cranch  C.  C.  73,  12 
Fed.  Cas.  No.  6,736.  Ala.— Cameron 
r.  Clarke,  11  Ala.  259.  la.— Scharf en- 
burg  v.  Bishop,  35  Iowa  60. 

Where  the  attorney  for  the  adverse 
party  started  for  the  place  where  the 
depositions  were  to  be  taken  and,  find- 
ing that  he  would  be  unable  to  arrive 
by  railroad  at  the  time  fixed,  tele- 
graphed the  attorney  of  the  moving 
party  that  he  would  arrive  some  three 
hours  later,  but  the  depositions  were 
taken  at  the  hour  named  and  the  wit- 
nesses had  departed  for  their  homes 
before  the  attorney  of  the  adverse 
party  arrived,  the  court  refused  to  ex- 
clude   the    depositions    from    evidence, 
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since  the  place  might  have  been 
reached  at  the  time  named  by  starting 
earlier,  or  by  taking  another  convey- 
ance. Slocum  v.  Brown,  105  Iowa  209, 
74  N.  W.  936. 

Keeping  Depositions  Open.  —  But 
where  a  deposition  was  taken  and 
closed  and  the  other  party  appeared 
within  the  appointed  hours,  it  was  held 
that  the  magistrate  should  open  the 
deposition  and  permit  such  party  to 
cross-examine  the  witness.  Jeter  v. 
Taliaferro,  4  Munf.  (Va.)  80.  It  has 
been  held  that  where  notice  is  given 
of  the  taking  of  depositions  on  several 
days  the  depositions  should  not  be 
closed  before  the  end  of  the  last  day. 
Crittenden  v.  Woodruff,  11  Ark.  82; 
Carmalt   r.   Post,  8  Watts   (Pa.)   406. 

Contra. — House  v.  Cocke,  1  Overt. 
(Tenn.)   296. 

Counsel  Abandoning  Examination. 
Where,  under  U.  S.  Equity  Bules, 
counsel  of  both  parties  agreed  that  the 
deposition  of  a  witness  may  be  taken 
down  by  a  typewriter  in  their  pres- 
ence and  in  the  absence  of  the  exam- 
iner, but  under  his  constructive  direc- 
tion, counsel  of  one  of  the  parties  can- 
not abandon  such  examination  without 
adequate  cause  and  later  demand,  as  a 
matter  of  right,  the  further  production 
of  the  witness  for  further  cross-exami- 
nation. Ballard  v.  McCluskey,  52  Fed. 
677. 

Additional  Cross-Examination. — Wit- 
nesses whose  depositions  have  been 
taken  will  not  be  required  to  appear 
at  the  trial  for  cross-examination, 
where  no  sufficient  excuse  is  given  for 
not  having  cross-examined  them  when 
their  depositions  were  taken.  Slocum 
v.  Brown,  105  Iowa  209,  74  N.  W.  936. 

Where  a  party  notified  is  unable  to 
confer  with  counsel  in  time  to  prepare 
for  the  cross-examination  of  a  witness, 
the  court  may  allow  a  further  cross- 
examination.  Aiken  r.  Bemis,  3 
Woodb.  &  M.  348,  1  Fed.  Cas.  No.  109; 
Timms  v.  Wayne,  1  Handv  (Ohio)  400. 
v     10.     U.    S. — Celluloid    Mfg.     Co.     v. 
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4.  Compelling  Witness  To  Answer.  —  a.  Necessity  for  Commis- 
sion. —  In  the  federal  courts  the  court  can  compel  a  witness  to  an- 
swer questions  put  to  him  only  when  the  deposition  is  taken  under 
■a  commission  issued  by  the  court,  and  has  no  power  to  do.  so  where 
the  examination  is  being  conducted  by  consent  of  the  parties.11 

In  some  states  an  officer  has  no  authority  to  take  depositions  in  a 
proceeding  pending  in  another  state,  until  he  has  received  a  dedv- 
mus;12  but  it  is  said  the  rule  does  not  apply  to  actions  pending  in 
domestic  courts,  in  which  class  of  cases  neither  dedimus  or  commis- 
sion is  necessary.13  Furthermore,  it  has  been  held  that  a  commis- 
sion is  not  entitled  to  recognition,  unless  certified  in  accordance  with 
the  act  of  congress.14 

b.  Bights  of  Witness  and  Duty  of  Officer.  —  A  witness  should  not 
refuse  to  answer  questions  simply  because  he  deems  them  incompe- 
tent or  irrelevant.15  The  commissioner  has  no  authority  to  pass  on 
the  relevancy  and  materiality  of  the  question.16 


Arlington  Mfg.  Co.,  47  Fed.  4;  Gass 
t?.  Stinson,  3  Sumn.  98,  10  Fed.  Cas. 
No.  5,262.  N.  J— Flavell  v.  Flavell, 
20  N.  J.  Eq.  211.  Eng.— Arundel  V. 
Arundel,  1  Ch.  90;  O'Callagban  V.  Mur- 
phy, 2  Sch.  &  Lef.  168;  Nolan  v.  Shan- 
non, 1  Molloy  157.  But  see  Copeland 
v.  Stanton,  1  P.  Wms.  414,  24  Eng. 
Keprint  451;  Fitzgerald  v.  Fitzgerald, 
3  Sw.  &  Tr.  397,  affirmed,  3  Sw.  & 
Tr.  400. 

11.  In  re  Kobert  Gair  Co.,  196  Fed. 
492. 

12.  State  v.  Rood  (Mo.),  147  S.  W. 
526;  Ex  parte  Alexander,  163  Mo.  App. 
615,  147  S.  W.  521;  In  re  Nitsche,  14 
Mo.  App.  213. 

13.  State  v.  Eood  (Mo.),  147  S.  W. 
526;  Ex  parte  Alexander,  163  Mo.  App. 
615,  147   S.  W.  521. 

14.  New  York  Press  Co.  v.  Salter, 
129  La.  51,  55  So.  706. 

15.  U.  S. — New  England  Phonog. 
Co.  v.  National  Phonog.  Co..  148  Fed. 
324;  Butte  &  B.  Consol.  Min.  Co.  V. 
Montana  Ore  P.  Co.,  139  Fed.  843; 
Perry  v.  Rubber  Tiie  Wheel  Co.,  138 
Fed/  836;  Thomson-Houston  Elec.  Co. 
f.  Jeffrey  Mfg.  Co.,  83  Fed.  614.  la. 
Finn  v.  Winneshiek  Dist.  Court,  145 
Iowa  157,  123  N.  W.  1066.  Md.— Win- 
der v.  Diffenderfer,  2  Bland  1615.  Mo. 
Ex  parte  Alexander,  163  Mo.  App.  615, 
147  S.  W.  521;  Ex  parte  Livingston, 
12  Mo.  App.  80.  N.  H.— Boston  &  M. 
R.  R.  Co.  v.  State,  75  N.  H.  513,  77 
Atl.  996.  N.  Y.— Stewart  v.  Turner, 
3    Edw.    Ch.    458.     Ohio.— De    Camp   v. 

ibald,   50   Ohio   St.   618,    35    N.    E. 
10   A.m.  St.  Rop.  692. 


But  see  Savage  V.  Birckhead,  20 
Pick.  (Mass.)  167  (as  to  when  a  wit- 
ness mav  be  examined) ;  Ex  parte 
Schoepf/74  Ohio  St.  1,  77  N.  E.  276 
(where  it  did  not  appear  that  the  evi- 
dence could  by  any  possibility  be  ma- 
terial or  even  relevant). 

Discretion  of  Judge. — Where  the 
court  in  the  jurisdiction  where  the  dep- 
osition is  taken  is  not  in  a  position 
to  determine  whether  the  facts  sought 
to  be  elicited  are  relevant  or  not,  the 
witness  will  not  be  compelled  to  an- 
swer, particularly  when  they  appear  to 
relate  entirely  to  his  private  life  and 
affairs.  New  York  Press  Co.  V.  Salter, 
129  La.  51,  55  So.  706. 

16.  Ex  parte  Gfeller,  178  Mo.  248, 
77  S.  W.  552;  Ex  parte  McKee,  18  Mo. 
599;  In  re  Randall,  90  App.  Div.  192, 
85  N.  Y.  Supp.  10S9.  And  see  Olm- 
sted V.  Edson,  71  Neb.  17,  98  N.  W. 
415. 

See,  however,  Estate  of  Howell,  14 
Phila.  329,  38  Leg.  Int.  478,  as  to  com- 
missioner having  no  such  authority; 
and  the  following  cases:  U.  S. — Nel- 
soii  r.  United  States,  201  IT.  S.  92.  114, 
26  Sup.  Ct.  358,  50  L.  ed.  73;  Blease 
v.  Garlington,  92  U.  S.  1,  23  L.  ed. 
521;  New  England  Phonog.  Co.  r.  Na- 
tional Phonog.  Co.,  148  Fed.  324;  Dow- 
agiac  Mfg.  Co.  r.  Lochren,  143  Fed. 
211,  74  C.  C.  A.  341.  N.  H.— Boston 
&  M.  R.  R.  Co.  v.  State,  75  N.  II.  513, 
77  Atl.  996.  Ohio.— In  re  Miller,  8 
Ohio  N.  P.  142,  11  Ohio  Dec.  69,  af- 
firmed,  21  Ohio  C.  C.  445,  12  Ohio  Cir. 
Pec.  102.  Pa.— Collins'  Estate,  2  W. 
•:.  C.   130. 
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The  taking  of  depositions  should  not  be  stopped  to  refer  to  the 
court 'questions  objected  to  on  such  grounds.17  But  a  witness  may 
demur  to18  or  refuse  to  answer  (subject  to  proceedings  for  contempt), 
a  question  which  calls  for  testimony  which  he  is  privileged  from  giv- 
ing.19 


It  has  been  held  that  a  notary  public 
has  no  power  to  determine  whether  a 
question  which  a  witness  has  refused 
to  answer  is  relevant  or  competent, 
but  must  commit  the  witness  for  eon- 
tempt  and  leave  the  question  of  rele- 
vancy and  competency  to  be  deter- 
mined by  a  court  of  competent  juris- 
diction on  application  for  release  by 
habeas  corpus.  In  re  Miller,  8  Ohio 
N  P.  142,  11  Ohio  Dec.  69,  affirmed, 
21  Ohio  C.  C.  445,  12  Ohio  Cir.  Dec. 
102. 

In  Dowagiac  Mfg.  Co.  V.  Lochren, 
143  Fed.  211,  74  C.  C.  A.  341,  the  court 
said:  "There  are  three  cases  (Ex  parte 
Peck,  3  Blatchf.  113,  19  Fed.  Cas.  72, 
No.  10,885;  In  re  Judson,  3  Blatchf. 
148,  14  Fed.  Cas.  4,  No.  7,563,  and 
In  re  Allis  (C.  C),  44  Fed.  215)  in 
which  the  rule  of  practice  established 
in  Blease  v.  Garlington  was  not  called 
to  the  attention  of  the  judges,  wherein 
it  is  held  that  the  question  of  material- 
ity and  competency  of  the  evidence 
sought  may  be  considered  by  the  auxil- 
iary court  in  determining  whether  or 
not  the  production  of  it  should  be 
compelled.  But  the  consensus  of  opin- 
ion among  the  courts  and  judges  that 
h*ave  considered  the  rule  of  practice 
in  Blease  t.  Garlington  is  in  accord 
with  the  conclusion  which  has  been  an- 
nounced." 

The  United  States  equity  rules  re- 
quire the  officer  to  note  all  objections 
and  return  them  to  the  court.  U.  S. 
Equity  Pule  49   (1912). 

In  some  jurisdictions  the  commis- 
sioner notes  the  objection  and  the  court 
passes  thereon  at  the  final  hearing. 
Nelson  v.  United  States,  201  U.  S.  92, 
13  4,  26  Sup.  Ct.  358,  50  L.  ed.  673; 
Blease  v.  Garlington,  92  U.  S.  1,  23 
L.  ed.  521;  New  England  Phonog.  Co. 
v.  National  Phonog.  Co.,  148  Fed.  324; 
Appleton  v.  Ecaubert,  45  Fed.  281; 
Winder  v.  Diffenderfer,  2  Bland  (Md.) 
166,  192,  approved  in  Chew  v.  Farmers' 
Bank,  2  Md.  Ch.  231,  243. 

The  court  refused  to  suppress  a  dep- 
osition on  the  ground  that  the  magis- 
trate refused  to  write  down  the  ques- 
tions and  the   objections  made   thereto 
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(which  were  to  the  effect  that  the 
questions  were  leading),  since  it  is 
within  the  discretion  of  the  court  to 
permit  leading  questions.  Coates  v. 
Canaan,  51  Vt.  131. 

Sustaining  Objection  to  Improper 
Question. — But  if  the  officer  sustains 
an  objection  to  testimony  that  is  in 
fact  incompetent  or  irrelevant,  the 
error  is  without  prejudice.  Elyton 
Land  Co.  V.  Denny,  108  Ala.  553,  18 
So.   561;   People  V.  Keith,   50   Cal.   137. 

17.  Appleton  v.  Ecaubert,  45  Fed. 
281;  Winder  v.  Diffenderfer,  2  Bland 
(Md.)  166.  See  also  Ex  parte  Gfeller, 
178  Mo.  248,  77  S.  W.  552;  In  re  Ran- 
dall, 90  App.  Div.  192,  85  N.  Y.  Supp. 
1089,  affirmed,  177  N.  Y.  400,  69  N.  E. 
721. 

Compare  Butte  &  B.  Consol.  Min.  Co. 
V.  Montana  Ore  P.  Co.,  139  Fed.  843; 
Ex  parte  Shoepf,  74  Ohio  St.  1,  77  N. 
E.  276  (wherein  a  contrary  opinion  is 
expressed). 

18.  Md. — Winder  r.  Diffenderfer,  2 
Bland  166.  N.  Y.— Stewart  v.  Turner, 
3  Edw.  Ch.  45S.  Eng.— Goodale  v. 
Gawthorn,  4  De  G.  &  S.  97,  64  Eng. 
Reprint  751;  Morgan  V.  Shaw,  4  Madd. 
54,  56  Eng.  Reprint  629;  Bowman  v. 
Rodwell,  1  Madd.  266,  56  Eng.  Reprint 
99;  Parkhurst  v.  Lowten,  2  Swanst. 
194,  19  R.  R.  63,  36  Eng.  Reprint  589. 

Demurrer  to  Interrogatories. — The 
demurrer  to  interrogatories,  in  chan- 
cery, was  an  objection,  on  oath,  stating 
the  reasons  why  the  witness  should  not 
be  compelled  to  answer  them.  See  same 
cases. 

19.  la. — Finn  V.  Winneshiek  Dist. 
Court,  145  Iowa  157,  123  N.  W.  1066. 
N.  Y.— Stewart  V.  Turner,  3  Edw.  Ch. 
458.  Ohio. — Ex  parte  Schoepf,  74  Ohio 
St.  1,  77  N.  E.  276,  reversing  6  Ohio 
C.   C.    (N.   S.)    590. 

See  also  Stalnaker  v.  Janes,  68  W. 
Va.  176,  69  S.  E.  651.  But  see  Ex  parte 
Gfeller,  178  Mo.  248,  77  S.  W.  552; 
Boston  &  M.  R.  R.  Co.  v.  State,  75 
N  H.  513,  77  Atl.  996;  Petition  of 
Bradley,   71   N.   H.   54,   51   Atl.   264. 

Privileged  Testimony.  —  A  statute 
providing  that  no  "party"  shall  be 
compelled  to  disclose  the  names  of  wit- 
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Whether  or  not  a  court  will  compel  a  witness  to  answer  questions 
which  are  relevant,  but  which  are  asked,  evidently,  for  the  purpose 
of  discovering  what  the  testimony  of  the  witness  will  be  on  the  trial, 
is  a  disputed  question,  involving  the  construction  of  particular  stat- 
utes.20 

c.  Punishment  for  Refusing  To  Answer.  —  Under  some  statutes 
the  officer  taking  the  deposition  may  punish,  or  take  proceedings  to 
punish,  the  witness  for  contempt  for  refusing  to  answer  questions.21 


nesses  by  whom,  nor'  the  manner  in 
which,  he  intends  to  prove  his  case  does 
not  excuse  the  employes  in  charge  of  a 
street  railway  car  from  answering 
questions  relative  to  the  names  of  per- 
sons present  at  the  time  of  the  acci- 
dent. In  re  Bradley,  71  N.  H.  54, 
51  Atl.  264. 

An  attorney  cannot  refuse  to  produce 
affidavits  in  his  possession  as  being 
confidential  communications  from  his 
client  to  him,  but  should  present  the 
question  to  the  court  for  its  determi- 
nation by  a  motion  to  quash  the  sub- 
poena duces  tecum.  Press  Publishing 
Co.  v.  Lefferts,  67  N.  J.  L.  172,  50  Atl. 
342.  See  also  Ladenburg  v.  Pennsyl- 
vania R.  Co.,  6  Pa.  Dist.  453. 

20.  Fishing  for  Evidence.  —  For  I 
cases  seeming  to  sustain  the  right  to 
"fish"  for  evidence  or  compel  discov- 
ery, see  the  following  cases:  Ind. — ■ 
Wehrs  v.  State,  132  Ind.  157,  31  N.  E. 
779.  Kan. — In  re  Merkle,  40  Kan.  27, 
19  Pac.  401.  N.  H.— Petition  of  Brad- 
ley, 71  N.  H.  54,  51  Atl.  264.  Ohio. 
Ex  parte  Schoepf,  74  Ohio  St.  1,  77 
N.  E.  276.  Ore. — Wheeler  v.  Burck- 
hardt,  34  Ore.  504,  56  Pac.  644.  Vt. 
In  re  Turner,  71  Vt.  382,  45  Atl.  754; 
In  re  Foster,  44  Vt.  570. 

Compare  Finn  v.  Winneshiek  Dist. 
Court,  145  Iowa  157,  123  N.  W.  1066. 
It  has  been  suggested  that  the  court 
will  interfere  to  prevent  any  abuse  of 
the  power.  In  re  Abeles,  12  Kan.  451. 
For  cases  denving  such  right,  see: 
Kan.— In  re  Davis,  38  Kan.'  408,  16 
Pac.  790.  Mo.— State  V.  Broaddus,  149 
S.  W.  473.  Ohio. — In  re  Humphrey,  14 
Ohio  Cir.  Doc.  603;  In  re  Pfirman,  1 
Ohio  Dec.  177;  Thomas  v.  Beebe,  5  Ohio 
N.  P.  32.  Pa. — Ladenburg  v.  Pennsyl- 
vania R.  Co.,  6  Pa.  Dist.  453. 

Irrelevant  Questions. — A  court  will 
not  require  a  witness  to  answer  ques- 
tions that  arc  clearly  irrelevant  and 
asked  for  discovery  on  other  matters. 
U.  S. — Crocker- Wheeler  Co.  v.  Bullock, 
134  Fed.  241;  Dancel  v.  Goodyear  Shoe 


Mach.  Co.,  128  Fed.  753.  Ala.— Gray 
v.  Perry  Hdw.  Co.,  Ill  Ala.  532,  20 
So.  368.  6a. — Fenn  v.  Georgia,  etc.  R. 
Co.,  122  Ga.  280,  50  S.  E.  103.  Mich. 
St.  John  v.  Wayne  Cir.  Judge,  161 
Mich.  299,  126  N.  W.  218.  Mo.— Ex 
parte  Krieger,  7  Mo.  App.  3G7.  N.  J. 
Ladenburg-Thalman  Co.  v.  Pennsylva- 
nia R.  Co.,  66  N.  J.  L.  187,  48  Atl. 
533.  Ohio. — Ex  parte  Turner,  8  Ohio 
N.  P.  241,  11  Ohio  Dec.  251.  Pa.— In 
re  Simpler,  10  Pa.  Dist.  141,  25  Pa. 
Co.  Ct.  81. 

"If  the  question  be  foreign  to  the 
subject-matter  of  the  suit  pending,  and 
be  evidently  asked  for  a  purpose  not 
contemplated  by  the  litigation,  the  of- 
ficer will  not  be  sustained  in  any  at- 
tempt to  enforce  an  answer  by  proceed- 
ings as  for  a  contempt.  .  .  .  But  if 
these  objections  do  not  appear,  some 
latitude  must  be  allowed  to  the  notarial 
discretion."  Ex  parte  Livingston,  12 
Mo.  App.  80. 

Materiality  of  Evidence. — Where  a 
United  States  court  is  called  upon  to 
compel  the  production  of  documents  or 
the  answering  of  questions  on  an  oral 
examination,  either  on  notice  de  bene 
esse  or  under  a  commission  from  an- 
other court,  it  is  authorized  to  pass 
on  the  materiality  of  the  documents 
or  questions.  In  re  Allis,  44  Fed.  216; 
Ex  parte  Peck,  3  Blatehf.  (U.  S.)  113, 
19  Fed.  Cas.  No.  10,885;  Ex  parte  Jud- 
son,  3  Blatehf.  (U.  S.)  148,  14  Fed. 
Cas.  No.  7,563. 

21.  U.  S. — Dowagiac  Mfg.  Co.  v. 
Lochren.  143  Fed.  211,  74  C.  C.  A. 
341;  Butte  &  B.  Consol.  Min.  Co.  v. 
Montana  Ore  P.  Co.,  139  Fed.  843; 
Perry  v.  Rubber  Tire  Wheel  Co.,  138 
Fed.  836;  Crocker-Wheeler  Co.  v.  Bul- 
lock, 134  Fed.  241;  Bird  r.  Halsy,  87 
Fed.  671.  Cal. — Crocker  v.  Conrey,  140 
Cal.  213,  73  Pac.  1006;  Burns  v.  Su- 
perior Court,  140  Cal.  1,  73  Pac.  597, 
distinguishing  Lezinskv  V.  Superior 
Court*,  72  Cal.  510.  14*Pac.  104.  Ind. 
I  Wehrs  v.  State,  132  Ind.  157,  .11    N.  E. 
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Under  other  statutes  the  officer  has  no  power  to  punish  the  witness 
but  must  report  the  disobedience  of  the  witness  to  the  court.22 


779;  Keller  r.  Goodrich  Co.,  117  Ind. 
556,  19  N.  E.  196,  10  Am.  St.  Kep.  88. 
la. — Finn  r.  Winneshiek  Dist.  Court, 
145  Iowa  157,  123  N.  W.  1066.  Mass. 
Lawson  v.  Rowley,  185  Mass.  171,  69 
N.  E.  1082.  Mo.— State  v.  Rood,  147 
S.  W.  526;  Ex  parte  Alexander,  163 
Mo.  App.  615,  147  S.  W.  521;  Ex  parte 
Canada,  132  S.  W.  754;  Ex  parte 
G feller,  178  Mo.  248,  77  S.  W.  552; 
Ex  parte  Green,  126  Mo.  App.  309,  103 
S.  W.  503;  In  re  Wogan,  103  Mo.  App. 
146,  77  S.  W.  490;  Ex  parte  Livingston, 
12  Mo.  App.  80.  Neb. — Olmsted  v.  Ed- 
son,  71  Neb.  17,  98  N.  W.  415.  N.  Y. 
In  re  Randall,  90  App.  Div.  192,  85 
N.  Y.  Supp.  1089,  affirmed,  177  N.  Y. 
400,  69  N.  E.  721.  Ohio.— Ex  parte 
Schoepf,  74  Ohio  St.  1,  77  N.  E.  276; 
In  re  Rauh,  65  Ohio  St.  12S,  61  N.  E. 
70]  ;  In  re  Miller,  8  Ohio  N.  P.  142, 
11  Ohio  Dee.  69,  affirmed,  In  re  Hafer, 
21  Ohio  C.  C.  445,  12  Ohio  Cir.  Dec. 
102.  Ore. — Wheeler  r.  Burckhardt,  34 
Ore.  504,  56  Pac.  644.  Vt.— In  re 
Turner,  71  Vt.  382,  45  Atl.  754;  In  re 
Poster,   44  Vt.   570. 

See  also  Stalnaker  v.  Janes,  68  W. 
Va.   176,   69   S.   E.   651. 

Constitutionality  of  Statute. — The 
statutory  power  given  to  persons  au- 
thorized to  take  depositions  to  com- 
mit witnesses  for  contempt  for  refus- 
ing to  answer  is  not  judicial  within 
the  meaning  of  a  constitutional  provi- 
sion conferring  all  judicial  power  on 
the  courts.  De  Camp  v.  Archibald,  50 
Ohio  St.  618,  35  N.  E.  1056,  40  Am. 
St.  Rep.  692. 

The  Missouri  statute  giving  power 
to  the  officer  to  punish  recalcitrant 
witnesses  is  constitutional.  State  V. 
Rood  (Mo.),  147  S.  W.  526;  Ex  parte 
Alexander,  163  Mo.  App.  615,  147  S. 
W.  521. 

Judicial  Officer. — "It  has  been  held 
that  in  taking  depositions  a  notary 
public  acts  as  a  temporary  substitute 
for  the  court  in  which  the  cause  is 
pending,  and  hence  is  a  judicial  of- 
ficer." Gharst  r.  St.  Louis  Transit  Co., 
115  Mo.  App.  401!,  !M    S.  W.  453. 

The  witness  will  not  be  excused  from 
answering  proper  questions  on  the 
ground  that  he  expects  to  attend  the 
trial.  Ex  parte  Livingston,  12  Mo. 
App.    80.     See   also   IV,  supra. 
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Contents  of  Order. — The  order  of  a 
notary  public  adjudging  a  witness 
guilty  of  contempt  should  set  out  facts 
making  it  appear  that  the  question 
asked  was  material  and  admissible  and 
should  contain  a  finding  that  the  wit- 
ness was  guilty  of  contempt  for  re- 
fusing to  obey  his  order.  Ex  parte 
Turner,  8  Ohio  N.  P.  241,  11  Ohio  Dec. 
251. 

See  also  Ex  parte  Canada,  151  Mo. 
App.  704;  132  S.  W.  754. 

Refreshing  Recollection. — A  witness 
cannot  be  compelled  to  produce  or  ex- 
amine books  and  papers  not  before  the 
commissioner  in  order  to  refresh  his 
recollection,  although  such  books  are 
in  his  custody.  U.  S. — United  States 
V.  Tilden,  10  Ben.  566,  28  Fed.  Cas. 
No.  16,522.  N.  Y. — In  re  Dittman,  65 
App.  Div.  343,  72  N.  Y.  Supp.  886; 
Wallace  V.  Baring,  2  App.  Div.  501, 
37  N.  Y.  Supp.  1078.  Pa.— Ladenburg 
v.  Pennsylvania  R.  Co.,  6  Pa.  Dist.  453. 

But  see  Blair  v.  Sioux  City  &  P.  R. 
Co.  (Iowa),  73  N.  W.  1053;  Gunn  v. 
New  York,  N.  H.  &  H.  R.  Co.,  171 
Mass.  417,  50  N.  E.  1031.  See  also 
Thill  v.  Perkins  Elec.  Lamp  Co.,  63 
Conn.  478,  29  Atl.  13. 

Right  of  Officer  to  Determine  Good 
Faith  of  Action. — In  passing  upon 
whether  the  witness  should  be  com- 
pelled to  answer  a  question  propounded 
to  a  witness  or  whether  the  witness 
should  be  committed  for  refusal  to  an- 
swer questions  propounded,  a  justice 
of  the  peace,  notary  or  special  commis- 
sioner charged  with  taking  depositions 
has  no  call  to  determine  the  good  faith 
of  the  action  nor  the  motives  of  a 
litigant.  Ex  parte  Broekman  (Mo.), 
134  S.  W.  977,  982. 

Valid  Commitment. — Where  an  order 
for  commitment  of  a  witness  for  re- 
fusing to  answer  is  made  before  an 
adjournment  which  was  taken  without 
authority,  the  fact  that  the  commis- 
sioner thereby  was  deprived  of  pro- 
ceeding with  the  taking  of  the  deposi- 
tion does  not  affect  the  validity  of  the 
commitment.  State  V.  Theisen  (Mo.), 
142  S.  W.  1088. 

22.  U.  S.— In  re  Perkins,  100  Fed. 
950.  Alaska.— United  States  v.  Pratt, 
3  Alaska  400,  415.  •  Mich.— Wanner  v. 
Mandell,  169  Mich.  231,  134  N.  W.  993. 
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5.  Failure  To  Answer  Fully.  —  a.  General  Rule.  —  A  witness 
should  answer  fully  and  fairly  every  interrogatory  and  cross-interroga- 
tory not  privileged,  including  the  general  interrogatory.23  In  most  juris- 
dictions his  deposition  may  be  suppressed  if  he  does  not  do  so.24 


See  also  In  re  Bolster,  59  Wash.  655, 
110  Pac.  547. 

Punishment  for  Failure  To  Testify. 
When  a  commission  is  issued  to  a  for- 
eign jurisdiction,  which  jurisdiction  has 
no  statute  to  compel  the  witness  who 
is  a  party  to  the  action  to  appear  and 
testify,  the  court  issuing  the  commis- 
sion on  such  refusal  may  strike  out  the 
pleading  of  such  party,  though  the 
court  may  not  have  the  power  to  pun- 
ish him  for  a  contempt.  Miles  v.  Ar- 
mour, 239  Mo.  438,  144  S.  W.  424. 

23.  Richardson  v.  Golden,  3  Wash. 
C.  C.  109,  20  Fed.  Cas.  No.  11,782; 
Merrill  v.  Dawson,  1  Hempst.  563,  17 
Fed.  Cas.  No.  9,469;  Dodge  V.  Israel, 
4  Wash.  C.  C.  323,  7  Fed.  Cas.  No. 
3,952;  Gates  v.  Beecher,  60  N.  Y.  518. 
Previous  Occupation  and  Residence. 
The  failure  of  a  witness  to  fully  and 
fairly  answer  cross-interrogatories  as 
to  previous  occupations  and  place  of 
residence  will  cause  the  deposition  to 
be  suppressed.  Shelton  v.  Paul  (Tex. 
Civ.  App.),  27  S.  W.  172. 

The  General  Interrogatory. — But  it 
has  been  held  proper  to  return  the 
commission  to  take  the  answer  of  the 
witness  to  the  general  interrogatory. 
Hinkley  v.  Insurance  Co.,  4  Pa.  470. 

The  court  refused  to  suppress  a  dep- 
osition on  the  ground  that  the  genera) 
interrogatory  had  not  been  answered, 
where  the  other  party  did  not  appear 
and  filed  no  cross-interrogatories  and 
the  answers  to  the  special  interroga- 
tories seemed  to  cover  the  case.  Sem- 
mens  v.  Walters,  55  Wis.  675,  13  N. 
W.  889. 

Nor  will  a  deposition  be  suppressed 
where  the  witness  refused  to  answer 
questions  relative  to  "transactions  be- 
tween him  and  persons  other  than  the 
complainant  and  in  which  he  was  not 
concerned,*'  the  witness  having  the 
right  to  take  the  opinion  of  the  court  on 
their  relevancy  and  materiality,  com- 
plainant's remedy  being  by  making 
an  application  to  the  court  for  proe< 
compelling  the  witness  to  furnish  the 
desired  information,  and  on  the  f:nl 
lire  to  make  such '  application  by  the 
<  omplainant      waives      the      objection. 


Ptalnaker   v.  Janes,   68  W.  Va.   176,   69 
S.   E.   651. 

See  also:  Ind. — McNamara  V.  Ellis, 
14  Ind.  516.  la. — Cooper  v.  Central 
R.  Co.,  44  Iowa  134.  Mass. — Fels  v. 
Raymond,   139  Mass.  98,   28   N.  E.   691. 

And  where  a  witness  had  given  full 
and  particular  answers  to  all  direct 
and  cross-interrogatories,  his  failure  to 
answer  a  last  general  cross-interroga- 
tory was  attributed  to  his  want  of 
further  knowledge.  Allen  V.  Hoxey's 
Admr.,  37  Tex.  320. 

The  failure  to  put  the  general  inter- 
rogatory is  not  fatal,  where  the  depo- 
sition is  signed  without  objection  and 
in  the  presence  of  counsel  of  both 
parties.  Brown  v.  Kimball,  25  Wend. 
(N.  Y.)  259;  Kimball  v.  Davis,  19 
Wend.    (N.  Y.)   437. 

Stating  Facts  Not  Directly  Inquired 
About. — In  answering  a  question  the 
witness  "may  state  facts,  other  than 
those  directly  inquired  about,  if  closely 
related  thereto  or  explanatory  there- 
of," no  objection  wTill  lie  thereto  on 
the  ground  that  such  answer  is  not 
responsive  to  the  question.  Pecos  & 
N.  T.  R.  Co.  V.  Gray  (Tex.),  145  S. 
W.  728. 

24.  U.  S. — In  re  Robert  Gair  Co., 
196  Fed.  492;  Bird  r.  Halsy,  87  Fed. 
671;  Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  C.  C.  7,  30  Fed.  Cas.  No.  17,901; 
Ke'tland  ;;.  Bissett,  1  Wash.  C.  C.  144, 
14  Fed.  Cas.  No.  7,742;  Gilpins  v.  Con- 
sequa,  Pet.  C.  C.  85,  3  Wash.  C.  C.  184, 

10  Fed.  Cas.  No.  5.452.  Ala. — Electric 
Lighting  Co.  r.  Eust,  131  Ala.  484,  31 
So.  486;  Elyton  Land  Co.  v.  Denny, 
108  Ala.  553,  18  So.  561;  Harris  ;;. 
Miller,  30  Ala.  221.  Ga.— Williams  V. 
Turner,  7  Ga.  34S;  McCleskey  v.  Lead- 
better,  1  Ga.  551.  La. — Anderson  V. 
Dinn,  17  La.  168;   Le  Baron  r.  Dupont, 

11  La.  Ann.  140;  Kyle  v.  Van  Bibber, 
7  La.  Ann.  575;  Baker  v.  Voorhies, 
6  Mart.  ( ,\T.  S.)  312.  N.  J.— Flavell 
r.  Flavell,  20  N.  J.  Eq.  211.  N.  Y. 
Smith  v.  Griffith,  3  Hill  333,  38  Am. 
I--.  639;  Terry  r.  McNeil,  58  Barb. 
241;  Goldmari  v.  Metropolitan  Opera 
House  Co.,  67  Hun  652,  22  N.  V.  Su'pn. 
136;  Palmer  v.  Great  Western    Lns.  Co., 
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b.     When  Party  at  Fault.  —  If  the  refusal  of  the  witness  to  an- 
swer a  proper  question  is  due  to  the  interference  or  objection  of  a 


15  Jones  &  S.  455.  N.  C.— Mosoly  v. 
Mosely,  1  N.  C.  568,  Conf.  Rep.  522. 
Pa. — Stonebreaker  v.  Short,  8  Pa.  155; 
Withers  v.  Gillespy,  7  Serg.  &  R.  10; 
Vincent  V.  Huff,  4  Serg.  &  R.  298; 
Estate  of  Cullen,  16  Phila.  385,  15  W. 
N.  C.  271.  Tex.— Missouri,  K.  &  T.  R. 
Co.  V.  Davis,  53  Tex.  Civ.  App.  547v 
116  S.  W.  423;  New  York,  T.  &  M. 
R.  Co.  1?.  Green,  90  Tex.  257,  38  S.  W. 
3-1,  reversing  36  S.  W.  812;  Lee  &  Co. 
v.  Stowe,  57  Tex.  444;  Houston  &  T. 
C.  R.  Co.  t7.  Shirley,  54  Tex.  125; 
Morris  &  Co.  v.  Southern  Shoe  Co., 
44  Tex.  Civ.  App.  488,  99  S.  W.  178. 
Utah. — Hadra  V.  Utah  National  Bank, 
9  Utah  412,  35  Pac.  508. 

See  also  Wilkes  17.  McClung  &  Co., 
32  Ga.  507;  Garner  v.  Risinger,  35  Tex. 
Civ.  App.  378,  81  S.  W.  343. 

This  is  especially  true  where  the  wit- 
ness and  the  other  party  are  charged 
with  fraud  in  the  transaction  under 
investigation.  Aultman  &  Taylor  Mfg. 
Co.  17.  Joy,  9  111.  App.  32;  Simpson  17. 
Smith,  27  Kan.  565. 

The  deposition  of  a  witness  who  re- 
fuses to  be  fully  cross-examined  may 
be  stricken  out  on  the  ground  that 
the  party  who  calls  him  cannot  have 
the  benefit  of  testimony  with  respect 
to  which  the  witness  refuses  to  be  fully 
examined,  the  court  having  inherent 
power  in  the  premises.  Bowen  v.  Ha- 
vana Elec.  R.  Co.,  146  App.  Div.  672, 
131  N.  Y.  Supp.  536. 

The  failure  to  answer  material  in- 
terrogatories has  been  held  fatal  to 
the  entire  deposition,  although  the  wit- 
ness in  answer  to  the  general  interrog- 
atory says  that  he  knows  nothing  fur- 
ther material  to  either  party.  Ketland 
v.  Bissett,  1  Wash.  C.  C.  144,  14  Fed. 
Cas.  No.  7,742. 

Though  the  failure  to  put  the  de- 
fendant's cross-interrogatories  was  due 
to  the  fault  of  the  commissioner  named 
by  him,  the  deposition  was  suppressed. 
Gilpins  v.  Consequa,  3  Wash.  C.  C.  184, 
Pet.  C.   C.   85.   10  Fed.   Cas.   No.   5,452. 

Where  the  cross-examination  was  not 
completed  because  the  interpreter  re- 
fused to  act  further  and  another  could 
not  be  obtained  before  the  witness  left 
port,  the  deposition  was  rejected.  The 
Jacob  Brandow,  33  Fed.  160. 

Where  in  reply  to  a  cross-interroga- 
tory when  and  where  a  written  contract 
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which  purported  to  be  made  at  a  par- 
ticular time  and  place  was  in  fact 
made,  the  deponent  answered  simply, 
"The  paper  speaks  for  itself,"  the 
deposition  was  rejected.  Robinson  17. 
Boston  &  W.  R.  Corp.,  7  Allen  (Mass.) 
393. 

No  greater  particularity  is  required 
in  answer  to  a  cross-interrogatory  than 
the  interrogatory  calls  for  when  natur- 
ally interpreted.  McMahon  17.  David- 
son, 12  Minn.  232. 

An  interrogatory  is  sufficiently  an- 
swered as  against  a  motion  to  suppress 
the  deposition  when  it  is  answered  by 
fair  implication.  Powell  v.  Augusta 
&  S.  R.  Co.,  77  Ga.  192,  3  S.  E.  757. 

If  a  general  interrogatory  is  limited 
by  the  next  one,  an  answer  to  the 
latter  is  ordinarily  sufficient.  Arnold 
17.  Oslin,  26  Ga.  434. 

Where  both  parties  are  present  and 
certain  interrogatories  weTe  not  an- 
swered, it  was  presumed  that  the  fail- 
ure to  answer  them  was  due  to  the 
fact  that  the  witness  had  no  knowl- 
edge on  the  subject.  Stewart  v.  Ross, 
2  Dall.  (U.  S.)  157,  1  L.  ed.  330,  1 
Yeates  (Pa.)   148. 

The  refusal  of  a  witness  to  answer 
an  interrogatory  on  the  ground  of  an 
alleged  failure  of  memory  goes  only 
to  the  credibility  of  the  witness. 
O'Brien  i?.  Commercial  Fire  Ins.  Co., 
9  Jones  &  S.   (N.  Y.)   224. 

New  Commission. — It  was  held  proper 
to  overrule  a  motion  to  suppress  a  dep- 
osition on  the  ground  that  the  officer 
refused  to  permit  a  cross-examination 
of  the  witness,  where  the  court  over- 
ruling the  motion  ordered  a  new  com- 
mission for  such  cross-examination. 
Zink  v.  Wells,  Fargo  &  Co.,  72  111. 
App.  605. 

Interrogatories  Not  Properly  Filed. 
The  court  refused  to  suppress  a  depo- 
sition because  the  commissioner  re- 
turned with  it  a  list  of  interrogatories 
which  had  not  been  filed  in  the  office 
of  the  clerk,  nor  signed  by  counsel, 
nor  served  on  the  adverse  party.  Dill 
V.  Camp,  22  Ala.  249. 

Immaterial  Matter. — When  the  inter- 
rogatory which  the  witness  fails  to 
answer  is  not  material,  it  is  a  proper 
exercise  of  the  discretionary  power  of 
the  court  to  refuse  to  suppress  the  dep- 
osition.     Missouri,    K.    &    T.   R.    Co.   V. 
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party,25  or  if  a  party,  in  testifying,  refuses  to  answer  a  proper  ques- 
tion,20 or  to  produce  a  proper  paper  or  document,  the  deposition  may 
be  suppressed.27 

c.  When  Party  Not  at  Fault.  —  But  because  the  witness  might  be 
compelled  to  testify,  and  the  suppression  of  his  deposition  would 
punish  a  party  rather  than  the  contumacious  witness,  some  courts 
will  not  suppress  his  deposition  on  such  grounds,  if  the  party  offering 
it  is  free  from  fault.28 

d.  Evasive  Answer.  —  In  some  jurisdictions  a  deposition  may 
be  suppressed  where  answers  to  material  questions  are  palpably  eva- 
sive.29 In  some  states  evasive  answers  are  held  to  affect  only  the 
credibility  of  the  testimony.30 

e.  Reference  to  Ansiver  Elsewhere.  —  By  the  weight  of  authority, 
a  deposition  should  not  be  suppressed  for  the  failure  of  a  witness  to 
answer  an  interrogatory  or  cross-interrogatory  that  has  been  an- 
swered substantially  elsewhere  in  his  deposition,  if  there  is  nothing 


Davis,    53    Tex.    Civ.   App.    547,    116   S. 
W.  423. 

25.  Clough  V.  Kyne,  40  111.  App.  234; 
Chase  v.  Kenniston,   76  Me.  209. 

26.  Fulton  v.  Golden,  28  N.  J.  Eq. 
37. 

in  Texas,  where  a  party  to  the  action 
fails  to  answer  questions  propounded, 
the  interrogatory  will  be  taken  as  con- 
fessed in  the  absence  of  proof  excus- 
ing the  failure  to  answer.  Locust  V. 
Randle,  46  Tex.  Civ.  App.  544,  102  S. 
W.  946.  But  see  Davis  v.  Davis,  44 
Tex.  Civ.  App.  238,  98  S.  W.  198,  as 
to  facts  constituting  excuse. 

27.  Coleman  v.  Colgate,  69  Tex.  88, 
6  S.  W.  553. 

28.  Refusal  to  Answer. — It  has  been 
been  held  improper  to  suppress  a  depo- 
sition because  a  witness  has  refused 
to  answer  questions  on  cross-examina- 
tion, where  steps  have  not  been  taken 
to  compel  him  to  answer.  Keller  v. 
B.  F.  Goodrich  Co.,  117  Ind.  556,  19 
N.  E.  196,  10  Am.  St.  Rep.  88;  Cour- 
tenay  v.  Hoskins,  2  Russ.  253,  38  Eng. 
Reprint  331. 

"It  is  doubtless  within  the  power 
of  the  superior  court  to  refuse  to  ad- 
mit a  deposition  to  be  read  in  evi- 
dence when  the  deponent  has  refused 
to  answer  a  question;  but  we  cannot 
say  that  it  is  an  error  not  to  do  so. 
It  is  a  matter  lying  largely,  if  not 
wholly,  in  the  discretion  of  the  court. 
"We  do  not  understand  that  there  is 
any  rule  which,  as  matter  of  law,  re- 
quires that  a  deposition  shall  be  re- 
jected whenever  the  deponent  declines 
to  answer  a  question,  even  though  the 


question  may  be  a  proper  one.  Some- 
times the  question  might  be  of  so  little 
consequence  that  whether  it  was  an- 
swered or  not  could  make  no  difference, 
or  it  might  be  that  the  deponent  was 
justified  in  declining  to  answer  by  ex- 
traneous reasons.  A  party  should  not 
be  sacrificed  to  his  witness."  Thill  v. 
Perkins  Electric  Lamp  Co.,  63  Conn. 
478,  29  Atl.  13.  See  also  Savage  v. 
Birckhead,  20  Pick.   (Mass.)   167. 

The  court  refused  to  suppress  a  dep- 
osition on  the  ground  that  the  witness 
had  not  answered  certain  cross-inter- 
rogatories, where  the  facts  were  prov- 
able by  other  witnesses.  Miller  v. 
Craig,  23  111.  App.  128. 

29.  Tompkins  V.  Williams,  19  Ga. 
569;  Stratford  v.  Ames,  8  Allen  (Mass.) 
577.  See  also  Greenmam  v.  O'Connor, 
25    Mich.    30. 

Evasive  Answers. — Where  it  ap- 
peared the  witness'  statements  were 
not  made  of  his  own  knowledge  and 
he  evaded  stating  the  means  of  his 
knowledge,  his  deposition  was  sup- 
pressed. Chisholm  v.  Beaver  Lake 
Lumb.  Co.,  33  111.  App.  253. 

30.  Lurty  v.  Maryman,  12  La.  Ann. 
180;  Terry  v.  McNiel,  58  Barb.  (N.  Y.) 
241. 

Where  the  evasiveness  of  the  wit- 
ness does  not  appear  to  be  willful  or 
corrupt,  the  court  may  refuse  to  sup- 
press his  deposition.  Stratford  v. 
Ames,  8  Allen  (Mass.)  577. 

Where  the  evasiveness  of  the  wit- 
ness indicates  corruption,  his  deposi- 
tion may  be  rejected.  Trowbridge  v. 
Sickler,  54  Wis.  306,  11  N.  W.  581. 
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to  indicate  that  he  is  seeking  to  evade  a  proper  disclosure  of  facts,81 
and  thai  a  witness  may  answer  a  cross-interrogatory  by  a  mere  refer- 
ence to  his  examination  in  chief,  especially  when  his  former  answer 
did  furnish  a  full  answer  to  the  cross-interrogatory  complained  of.82 
f.  Casual  Omissions.  —  It  seems  that  a  court  may  refuse,  in  its 
discretion,  to  suppress  or  reject  a  deposition  because  of  a  merely  casual 
omission  of  the  witness  to  answer  an  interrogatory  or  cross-interroga- 
tory.33 


31.  U.  S. — Winthrop  r.  Union  Ins. 
Co.,  2  Wash.  ('.  C.  7,  30  Fed.  Cas. 
No.  17,901;  Nelson  V.  United  States, 
Pet.  C.  C.  235,  17  Fed.  Cas.  No.  10,116. 
Ala. — Goodrich  V.  Goodrich,  44  Ala. 
670;  Bullard  V.  Lambert,  40  Ala.  204; 
Aicardi  v.  Strang,  38  Ala.  326;  Black 
v.  Black,  38  Ala.  Ill;  Spenee  r.  Mitch- 
ell, 9  Ala.  744.  Ga. — Powell  v.  Augusta 
&  S.  R.  Co.,  77  Ga.  192,  3  S.  E.  757; 
Georgia  R.  Co.  v.  Thomas,  6S  Ga.  744; 
Schaefer  v.  Georgia  R,  Co.,  66  Ga.  39; 
Bailey  V.  New,  32  Ga.  546;  Clopton 
V.  Norris,  28  Ga.  1S8;  Heard  V.  Me- 
Kee,  26  Ga.  332.  La.— Dwight  v. 
Splane,  11  Rob.  487.  Mass.— Todd  v. 
Bishop,  136  Mass.  386;  Savage  v.  Birck- 
head,  20  Pick.  167.  Minn.— Walker  V. 
Barron,  4  Minn.  253.  N.  Y.— McCarty 
v.  Edwards,  24  How.  Pr.  236.  Pa. 
Louden  v.  Blythe,  16  Pa.  532,  55  Am. 
Dec.  527;  Estate  of  Cullen,  16  Phila. 
385,  15  W.  N.  C.  271;  Shannon  v.  Cast- 
ner,  21  Pa.  Super.  294;  Neill's  Estate, 
6  W.  N.  C.  256.  Tex. — Cook  v.  Carroll 
Land  &  Cattle  Co.  (Tex.  Civ.  App.), 
39   S.   W.  1006. 

See  also  Miller  v.  Breedlove,  1  La. 
321;  Dwight  v.  Splane,  11  Rob.  (La.) 
487;  Gates  v.  Beecher,  60  N.  Y.  518, 
19  Am.  Rep.  207. 

Where  a  number  of  questions  are 
included  in  a  single  interrogatory,  it 
is  sufficient  that  the  answer  is  a  sub- 
stantial reply  to  the  whole  interroga- 
tory.    Shorter  v.  Marshall,  49  Ga.  31. 

The  court  refused  to  suppress  a  dep- 
osition on  the  ground  that  the  witness 
had  refused  to  answer  certain  ques- 
tions, where  later  in  the  deposition  he 
answered  all  that  the  court  deemed 
material.  Tedrowe  V.  Esher,  56  Ind. 
443. 

32.  Ala.— Gulf  City  Ins.  Co.  v. 
Stephens,  51  Ala.  121;  Black  v.  Black, 
3S  Ala.  111.  Ga. — Georgia  R.  Co.  v. 
Thomas,  68  Ga.  744;  Schaefer  v.  Geor- 
gia R.  Co.,  66  Ga.  39.  Minn.— St.  An- 
thony  Falls   Water  Power  Co.  v.  East- 


man,   20    Minn.    277.      N.   Y. — McCarty 
i:  Edwards,  24  How.  Pr.  236. 

Referring  to  Examination  in  Chief. 
"The  veracity  or  recollection  of  a  wit- 
ness may  well  be  tested  by  requiring 
him  to  repeat,  in  all  its  details,  a  for- 
mer narrative  or  statement,  and  it  is  a 
test  which  the  adverse  party  had  an 
undoubted  right  to  applv. "  Union 
Bank   v.   Torrey,   5   Duer    (N,   Y.)    626. 

But  where  the  direct  and  cross-ex- 
aminations were  precisely  the  same,  it 
was  held  proper  to  answer  the  latter 
by  reference  to  the  answer  already 
made.  Printup  v.  Mitchell,  17  Ga.  558, 
63  Am.  Dec.  258. 

An  examining  magistrate  cannot  re- 
fuse to  write  down  the  questions  and 
the  answers  of  the  witness  upon  cross- 
examination  upon  the  ground  that  such 
questions  have  been  fully  answered  in 
the  direct  examination.  People  v.  Res- 
tell,  3  Hill  (N.  Y.)  289. 

33.  Stratford  v.  Ames,  8  Allen 
(Mass.)  577;  St.  Anthony  Falls  Water 
Power   Co.   v.    Eastman,    20    Minn.    277. 

The  party  desiring  to  elicit  further 
facts  should  obtain  a  re-execution  of 
the  commission.  Baker  v.  Spencer,  47 
N.  Y.  562. 

Casual  Omission  of  Interrogatory. 
It  is  within  the  discretion  of  the  court 
to  say  whether  a  deposition  shall  be 
rejected  for  the  apparent  casual  omis- 
sion to  answer  an  interrogatoiy.  Hous- 
ton &  T.  C.  R.  Co.   v.  Shirley,  54  Tex. 

11'  5. 

Where  the  deposition  disclosed  no 
desire  of  the  witness  to  conceal  any- 
thing and  her  failure  to  fully  answer 
a  question  as  to  whether  she  had  talked! 
with  anyone  concerning  her  te^t:mony| 
appeared  to  be  unintentional  and  her 
testimony  was  corroborated  by  other 
witnesses,  the  court  refused  to  sup- 
press the  deposition.  Galveston,  H.  & 
S  A.  R.  Co.  v.  Baumgarten,  31  Tex. 
Civ.  App.  253,  72  S.  W.  78. 

It    seems   that    it    is   only   where   the 


Vol.  VII 


DEPOSITIONS 


319 


g.  Immaterial  Questions.  —  A  deposition  should  not  be  suppressed 
for  the  failure  or  refusal  of  the  witness  to  answer  an  immaterial  in- 
terrogatory or  cross-interrogatory.34 

h.  Who  May  Take  Objection.  —  A  party  may  not  object  to  a  depo- 
sition because  of  the  failure  of  the  witness  to  answer  interrogatories 
of  the  other  party.35 

6.  Use  of  Interpreter.  —  When  the  witness  does  not  understand 
the  English  language,  the  commissioner  or  officer  has  implied  author- 
ity to  interpret  the  questions  and  answers  and  write  them  down  in 
English,36  even  though  a  statute  authorizes  him  to  appoint  an  inter- 
preter.37 He  has  implied  authority,  also,  to  appoint  an  interpreter 
when  one  is  necessary.38     When  a  commission,  or  letters  rogatory,  is 


officer  fails  to  put  interrogatories  or 
the  witness  refuses  to  answer  them 
that  his  deposition  should  be  sup- 
pressed. The  inadvertent  omission  to 
answer  some  of  nineteen  distinct  in- 
quiries in  a  single  interrogatory  was 
held  not  sufficient  ground  to  suppress 
the  deposition.  Valton  v.  National 
Loan  Fund  Life  Assur.  Soc,  22  Barb. 
(N.  Y.)  9. 

34.  Ala. — Goodrich  v.  Goodrich,  44 
Ala.  670;  Billiard  v.  Lambert,  40  Ala. 
204;  Gibson  v.  Goldthwaite,  7  Ala.  281, 
42  Am.  Dec.  592.  La. — Nicholson  v. 
Desobry,  14  La.  Ann.  81;  Succession 
of  Franklin,  7  La.  Ann.  395.  Mass. 
White  V.  Solomon,  164  Mass.  516,  42 
N.  E.  104,  30  L.  R.  A.  537.  N.  Y. 
Palmer  v.  Great  Western  Ins.  Co.,  15 
Jones  &  S.  455;  Michaelis  v.  Towne, 
51  App.  Div.  470,  64  N.  Y.  Supp.  751. 
Pa. — Crossgrove  v.  Himmelrich,  54  Pa. 
203.  Tex.— Houston  &  T.  C.  E.  Co. 
V.  Shirley,  54  Tex.  125;  New  York  T. 
&  M.  R.  Co.  v.  Green  (Tex.  Civ.  App.), 
36  S.  W.  812;  Cohen  v.  Oliver,  9  Tex. 
Civ.  App.  35,  29  S.  W.   81. 

The  failure  to  answer  the  cross-in- 
terrogatory, "Were  those  statements 
made  by  you  true  or  false?"  was  held 
r.ot  sufficient  ground  for  rejecting  the 
deposition.  Akers  v.  Demond,  103 
Mass.  318. 

35.  Barnhart  v.  Sternbcrger,  68  Ga. 
341;  Feagan  v.  Cureton,  19  Ga.  404. 
See  also  Cole  v.  Shoteau,  IS  111.  439. 

The  party  suing  out  an  ex  parte 
commission  may  put  such  interroga- 
tories as  he  chooses,  except  the  general 
interrogatory,  which  must  be  put.  Mer- 
rill v.  Dawson,  1  Hempst.  563,  17  Fed. 
Cas.  No.  9,469. 

36.  D.  C— Meyer  v.  Rothe,  13  App. 
Ca  .  97.  Ga. — City  Fire  Ins.  Co.  v. 
Carrugi,  41   Ga.   660.     N.  Y.— Leetch  V. 


Atlantic  Mut.  Ins.  Co.,  4  Daly  518. 
Tex. — State  v.  Cardinas,  47  Tex.  250. 
Eng.— Belmore  r.  Anderson,  4  Bro.  C. 
C.  90,  29  Eng.  Reprint  793. 

See  also  Gilpins  v.  Consequa,  3  Wash. 
C.  C.  184,  Pet.  C.  C.  85,  10  Fed.  Cas. 
No.  5,452. 

37.  Schunior  v.  Russell,  83  Tex.  83, 
18  S.  W.  484;  Munk  v.  Weidner,  9  Tex. 
Civ.  App.  491,  29  S.  W.  409. 

38.  Mass. — Amory  v.  Fellowes,  5 
Mass.  219.  Mich. — People  v.  Dowdi- 
gan,  67  Mich.  95,  38  N.  W.  920;  Cam- 
pau  v.  Dewey,  9  Mich.  381.  Tex. — Mc- 
Kinney  v.  O'Connor,  26  Tex.  5.  See 
also  Smith  r.  Kirkpatrick,  Dick.  103, 
21  Eng.  Reprint  207;  Loughman  v. 
Novaes,  6  Price  (Eng.)  108;  Bute  v. 
James,  55  L.  J.  Ch.  (Eng.)  658,  L.  R. 
33  Ch.  Div.  157,  55  L.  T.  133,  34  W. 
R.  754. 

Attorney  as  Interpreter. — It  was 
held  to  be  irregular,  but  not  ground 
for  suppressing  a  deposition,  that  the 
attorney  of  one  of  the  parties  acted 
as  interpreter  because  he  could  write 
English  with  greater  facility  than  the 
officer,  where  the  work  was  done  cor- 
rectly in  the  presence  of  the  officer, 
and  was  compared  by  him,  and  he  as- 
sured the  witness  that  his  answers  were 
correctly  translated.  Schunior  v.  Rus- 
sell,  S3   Tex.   83,   18   S.  W.  484. 

Where  the  proctor  of  one  of  the 
parties  questioned  the  accuracy  of  the 
interpreter's  translation  and  announced 
that  the  answer  should  be  written  down 
as  translated  by  him,  and  the  officer 
taking  the  deposition  announced  that 
they  would  be  so  written,  and  the  proc- 
tor for  the  other  party  thereupon  with- 
drew, the  depositions  were  suppressed. 
Euberweg  v.  La  Compagnie  Generale 
Transatlantique,   35   Fed.   530. 

Later  Translation. — Where  the  depo- 
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executed   abroad,   the  answers   of   foreign   witnesses  may  be   written 
down  in  the  foreign  language  and  translated  on  the  trial.3" 

II.  Writing  Down  the  Deposition.  —  1.  Rules  Applicable  Gen- 
erally. —  The  answers  of  the  witness  must  be  written  down  in  the 
presence  of  the  commissioner  or  officer,40  and  they  should  be 
written  as  given  by    the    witness.41       Objections    thereto    should    be 


sitions  were  first  reduced  to  writing  in 
a  foreign  language  and  were  translated 
six  weeks  later  by  the  sworn  interpre- 
ter, they  were  admitted  in  evidence. 
Atkins  v.  Palmer,  4  B.  &  Ad.  (Eng.) 
377,  6  E.  C.  L.  453. 

Swearing  Interpreter. — Where  the 
statute  so  provides  the  interpreter  must 
be  sworn.  Davis  v.  Migliavaca,  16 
Tex.   Civ.   App.   42,  41   S.   W.  91. 

39.  111.— Fuchs  &  L.  Mfg.  Co.  v. 
Kittredge,  146  111.  App.  350;  Christman 
v.  Ray,  42  111.  App.  111.  N.  Y.— Union 
Square  Bank  v.  Eeichmann,  9  App. 
Div.  596,  41  N.  Y.  Supp.  602.  Pa. 
Zanssig  v.  Telegraph  Co.,  9  W.  N.  C. 
510.  Tex. — Cavasos  v.  Gonzales,  33 
Tex.   133. 

But  the  court  will  not  order  a  depo- 
sition to  be  written  down  in  a  foreign 
language.  Belmore  V.  Anderson,  2  Cox 
288,  30  Eng.  Reprint  134,  4  Bro.  C.  C. 
90,  29  Eng.  Reprint  793. 

Making  Translation. — The  court  re- 
fused to  order  the  record  of  a  deposi- 
tion to  be  delivered  out  of  the  clerk's 
office  in  order  that  it  might  be  trans- 
lated. Fauquier  v.  Tynte,  7  Ves.  292, 
32  Eng.  Reprint  119. 

It  has  been  held  that  the  translation 
must  be  made  by  some  person  appointed 
by  the  court.  Helms  v.  Franciscus,  2 
Bland  (Md.)  544,  20  Am.  Dec.  402. 
But  see  Kuhtman  V.  Brown,  4  Rich. 
L.   (S.  C.)   479. 

40.  U.  S. — Belle  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Vasse  v.  Smith,  2 
Cranch  C.  C.  31,  28  Fed.  Cas.  No. 
16.896;  United  States  v.  Smith,  Brun. 
Cas.  82,  27  Fed.  Cas.  No.  16,332.  Neb. 
American  Bonding  Co.  v.  Pulver,  77 
Neb.  211,  109  N.  W.  156.  N.  H.— Fos- 
ter v.  Foster,  20  N.  H.  208.  Pa. — Mc- 
Entire  v.  Henderson,  1  Pa.  402;  Gray- 
son v.  Bannon,  8  "Watts  524.  Wis. 
Fisk  v.  Tank,  12  Wis.  276,  78  Am.  Dec. 
737. 

But  where,  by  statute,  a  court  sten- 
ographer has  power  to  take  a  deposi- 
tion, he  may  take  it  in  shorthand,  and 
then  transcribe  it  into  long  hand,  in 
the    absence    of    the   witness,    if    it    be 
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afterwards  read  over  to  witness  and 
signed  by  him  in  the  presence  of  the 
officer.  Saunders  v.  Kinchler,  8  Ohio 
Dec.  (Reprint)  386,  7  Wkly.  L.  Bui. 
270. 

Where  an  agent  of  a  party  examined 
witnesses  and  wrote  their  depositions 
in  the  absence  of  the  adverse  party, 
and  the  commissioner  was  absent  from 
the  room  several  times  during  the  ex- 
amination, the  depositions  were  sup- 
pressed. Burtch  v.  Hogge,  Har.  (Mich.) 
31. 

Waiver  of  Commissioner's  Absence. 
But  if  the  examination  in  chief  is 
written  in  the  absence  of  the  magis- 
trate, and  the  party  offers  no  objec- 
tion at  the  time  and  cross-examines 
the  witness,  the  irregularity  is  waived. 
Logan  v.  Steele,  3  Bibb  (Ky.)  230. 
See  also  Robinson  v.  Hutchinson,  31  Vt. 
443. 

Waiver. — A  witness  should  undoubt- 
edly be  examined  upon  all  the  inter- 
rogatories and  the  cross-interrogatories, 
but  in  the  absence  of  a  positive  statu- 
tory regulation  it  is  competent  for  a 
party  to  show  that  the  adverse  party 
was  present  at  the  execution  of  the 
commission,  "and  either  expressly  or 
tacitly  waived  the  taking  down  the 
answers  of  the  witnesses  to  interroga- 
tories, when  nothing  was  elicited  by 
tl.e  questions  which  could  be  of  any 
use  to  either  party."  Brown  V.  Kim- 
ball, 25  Wend.   (N.  Y.)   259. 

41.  Prior  to  the  enactment  of  the 
statute  3  and  4,  Will.  IV,  c.  94,  §27, 
the  depositions  of  witnesses  were  taken 
in  the  third  person,  but  since  that 
time  they  are  taken  in  the  first  person. 
1    Danl.   Ch.   Pr.   929. 

The  fact  that  the  deposition  changes 
from  the  first  to  the  third  person  is 
not  sufficient  ground  to  suppress  it. 
In  re  Neill's  Will,  12  Phila.   (Pa.)   160. 

Correcting  Answers. — Where  a  wit- 
ness has  at  first  misunderstood  an  in- 
terrogatory, he  mav  correct  his  answer. 
Kuerhlor  V.  Wilson,  82  Tex.  638,  18 
S.   W.    317. 

It   will   be   presumed,  in  the  absence 
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noted,42  and  a  note  made  of  the  refusal  of  a  witness  to  answer  any 
question.43  The  deposition  may  be  "written"  with  a  typewriter,44  or, 
it  seems,  taken  stenographically  and  transcribed.45  If  there  is  no  con- 
trary statute  or  rule,  the  deposition  may  be  taken  in  narrative  form.46 


of  any  showing,  that  interlineations 
and  alterations  in  the  answers  were 
made  with  the  assent  of  the  witness 
before  the  deposition  was  closed.  Ala. 
Glover  v.  Millings,  2  Stew.  &  P.  28. 
Nev. — Blackie  v.  Cooney,  8  Nev.  41.  Pa. 
Johnston  i\  Beckham,  3  Grant  Cas. 
267;  Wallace  v.  McElevy,  2  Grant  Cas. 
44.  Tex.— Ballard  v.  Perry,  28  Tex. 
347. 

Pertinency  of  Testimony. — The  com- 
missioner has  no  authority  to  decide 
finally  upon  the  pertinency  of  any  tes- 
timony to  the  points  in  issue  between 
the  parties.  Winder  V.  Diffenderfer,  2 
Bland    (Md.)    166. 

Dispute  as  to  Testimony. — When 
there  is  a  conflict  between  the  stenog- 
rapher and  the  witness  as  to  what  was 
said,  neither  of  them  is  entitled  to  de- 
termine what  was  really  said.  It  be- 
comes a  question  of  fact  like  any  other 
fact  to  be  determined  by  the  trial 
court,  and  if  the  stenographer's  report 
and  the  witness'  recollection  do  not 
coincide,  the  court  determines  it  as  a 
question  of  fact  and  witnesses  may  be 
called  to  determine  what  the  witness 
did  sav  upon  the  stand.  In  re  Hafer, 
12  Ohio  Cir.  Dee.  102. 

Change  After  Signing. — An  altera- 
tion by  the  commissioner  in  the  lan- 
guage of  the  witness  without  his  knowl- 
edge or  consent,  after  the  deposition  is 
signed  and  sworn  to,  will  cause  the 
deposition  to  be  suppressed.  Chicago 
City  R.  Co.,  V.  Schaefer,  121  111.  App. 
334. 

Adding  to  Answer. — The  witness  has, 
however,  the  right  to  add  to  the  an- 
swer as  given  before  signing  the  depo- 
sition. Harrison  V.  Thackaberry,  248 
111.  512,  94  N.  E.  172;  U.  S.  Equity 
Rule  49  (1912). 

42.  If  the  officer  refuses  to  note  ob- 
jections the  objecting  party  should  do 
so  and  present  the  same  properly 
vouched  for  to  the  court.  Coates  v. 
Canaan,    51    Vt.    131. 

As  to  right  of  officer  to  rule  on  ob- 
jections, see  F,  4,  a,  supra. 

43.  Vincent    v.    Huff,    4    Serg.    &    R. 
298. 

44.  111. — Behrensmeyer      v.      Kreitz, 


135  111.  591,  26  N.  E.  704.  Ohio.— 
Wolfert  v.  Steibel,  6  Ohio  Dec.  388,  4 
Ohio  N.  P.  336.  S.  C— Stoddard  v. 
Hill,  38  S.  C.  385,  17  S.  E.  138. 

45.  Cal.— Kvle  v.  Craig,  125  Cal. 
107,  57  Pac.  791.  la.— Tuthill  Spring 
Co.  V.  Smith,  90  Iowa  331,  57  N.  E. 
853.  Ky.— Western  Union  Tel.  Co.  V. 
Corso,  28  Ky.  L.  Rep.  290,  89  S.  W. 
212.  Ohio.— Wolfert  V.  Stiebel,  6  Ohio 
Dec.  388,  4  Ohio  N.  P.  336.  Pa — Au- 
man  v.  Cunfer,  31  Pa.  Co.  Ct.  6.  Can. 
Rex  v.  Warilow,  17  Ont.  L.  R.  284. 

See  also  U.  S.  Equity  Rule  50  (1912). 

But  see  Cushman  v.  Wooster,  45  N. 
H.  410,  as  to  writing  of  deposition  by 
magistrate 's    clerk. 

Some  statutes  provide  for  taking  dep- 
ositions in  shorthand.  Slocum  v.  Brown, 
105  Iowa  209,  74  N.  W.  936;  Rex  v. 
Warilow,  supra. 

Oath  by  Stenographer. — There  are 
statutory  provisions  requiring  the  veri 
fication  of  the  transcript  of  the  short 
hand  notes  of  the  evidence  by  the 
affidavit  of  the  stenographer,  and  these 
have  been  held  to  be  mandatory.  In  re 
Royston,  10  West.  L.  R.   (Can.)   513. 

"It  is  not  necessary  that  the  re- 
production of  the  deposition,  reduced  to 
writing  stenographically,  shall  be 
sworn  to  by  the  person  stenographical- 
ly reporting  the  same,  when  that  per- 
son is  the  officer  before  whom  the  same 
was  taken."  Williams  v.  Smith,  29 
R.    I.    562,    72    Atl.    1093. 

46.  Ala. — Glover  v.  Millings,  2 
Stew.  &  P.  28.  Cal.— Pralus  v.  Pacific 
Gold  &  S.  Min.  Co.,  35  Cal.  30.  Ind. 
Myers  V.  Murphy,  60  Ind.  282.  Mich. 
Campau  v.  Dewey,  9  Mich.  381. 
Mo. — Hendricks  v.  St.  Louis  Transit 
Co.,  124  Mo.  App.  157,  101  S.  W.  675. 
Mont. — MeCormick  v.  Largey,  1  Mont. 
158.  N.  D.— State  V.  Stevens,  19  N.  D. 
249,  123  N.  W.  88. 

See  also  Hahn  v.  Bettingen,  81  Minn. 
91,  83  N.  W.  467;  U.  S.  Equity  Rule 
49   (1912). 

Where,  under  a  statute  which  only 
required  that  the  witness  "shall  be 
carefully  examined,"  the  magistrate 
refused  to  take  the  examination  by 
question  and  answer,  the  court  refused 
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The  failure  to  copy  the  interrogatories  or  to  write  each  answer 
under  the  proper  interrogatory  is  not  fatal  where  it  is  identified  by 
number.47 

Depositions  of  More  Than  One  Witness.  —  The  depositions  of  each  wit- 
ness should  be  written  separately.  But  that  several  witnesses  exam- 
ined on  a  single  set  of  interrogatories  have  signed  and  sworn  to  a 
single  set  of  answers  seems  to  affect  rather  the  credibility  of  their 
testimony  than  the  admissibility  of  the  depositions.48 

2.  By  Whom  Written.  —  a.  By  Officer  or  Witness.  —  The  an- 
swers may  be  written  by  the  officer  himself,40  or  by  the  deponent  (if 
in  the  presence  of  the  officer).00  Under  some  statutes  they  must  be 
written  by  either  the  officer  or  the  witness.51     But  if  the  statute  or 


to    suppress    the    deposition.      Melendy 
V.    Bradford,   56    Vt.    148. 

47.  U.  S—  Giles  v.  Paxson,  36  Fed. 
882.  111.— Hawks  v.  Lands,  8  111.  227. 
Mass. — Downs  v.  Hawley,  112  Mass. 
237.  N.  0.— Street  V.  Andrews,  115 
N.  C.  417,  20  S.  E.  450.  Pa.— Hill's 
Admr.  v.  Hill,  42  Pa.  19S;  Clarke  v. 
Benford,  22  Pa.  353.  Tenn.— Bead  v. 
Patterson,  11  Lea  430. 

48.  Ala.— David  v.  David,  66  Ala. 
139.  La.— Clark  v.  Clark,  14  La.  270; 
May  V.  Norton,  11  La.  Ann.  714.  Tex. 
Howe's  Heirs  v.  Sogers,  32  Tex.  218. 

Where,  on  the  setting  aside  of  a 
default,  the  defendant,  without  objec- 
tion, cross-examined  witnesses  whose 
depositions  had  already  been  taken,  he 
was  held  to  have  waived  an  objection 
that  the  answers  of  the  witness  had 
not  been  written  separately.  Jordan 
V.  Jordan,  17  Ala.  466. 

49.  Beard  v.  Heide,  2  Har.  &  J. 
(Md.)  442;  American  Bonding  Co.  v. 
Pulver,    77    Neb.    211,    109    N.    W.    156. 

It  seems  that  on  an  exception  to  a 
deposition  on  the  ground  that  it  is 
evident  from  an  inspection  of  the  pa- 
pers that  the  answers  were  not  written 
by  the  commissioner,  the  court  may 
decide  the  matter  on  his  own  inspection 
and  comparison  of  the  answers  and  the 
signature  of  the  commissioner.  Bailey 
V.  Brooks,  11  Heisk.  (Tenn.)   1. 

Waiver  of  Irregularity. — Where  the 
depositions  were  not  written  by  the 
examiner  himself,  as  required  by  the 
statute,  but  were  written  by  a  clerk  in 
his  presence  and  in  the  presence  of 
the  parties,  the  irregularity  was  held 
to  have  been  waived.  Stobart  v.  Todd, 
2  Eq.  B.  (Eng.)  1144,  23  L.  J.  Ch. 
9."6.  18  Jur.  618,  2  W.  E.  617;  Bolton 
v.  Bolton,  2  Ch.  D.  (Eng.)  217,  34 
L.   T.   123,   24  W.  E.   426. 
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And  see  Cushman  v.  Wooster,  45  N. 
H.   410. 

50.  Ga. — Glenn  v.  Zenovitch,  128  Ga. 
596,  58  S.  E.  26.  111.— Wood  V.  Shaw, 
48  111.  273.  La. — Harrison  v.  Bowen, 
16  La.  282;  Dwight  V.  Splane,  11  Bob. 
487.  Neb. — American  Bonding  Co.  V. 
Pulver,  77  Neb.  211,  109  N.  W.  156. 
Wis.— Fisk  v.  Tank,  12  Wis.  276,  78 
Am.  Dec.  737;  Carlyle  v.  Plumer,  11 
Wis.   99. 

A  witness  who  was  unable  from  sick- 
ness to  deliver  his  answers  orally  to 
the  commissioners  was  allowed  to  write 
them.  Kandel  v.  Chesapeake  &  Del. 
Canal  Co.,   1   Har.    (Del.)    233. 

Party  or  Attorney  Writing  Own  Dep- 
osition.— A  statute  providing  that  the 
testimony  shall  not  be  written  down 
by  a  party  or  attorney  in  the  case,  does 
not  apply  to  a  party  or  attorney  who 
is  giving  his  own  deposition.  Wood 
r.  Shaw,  48  111.  273;  Burrows  v.  Good- 
hue, 1   Greene    (Iowa)   48. 

Dictating  Answers. — Where  it  was  re- 
quired that  the  answers  were  to  be 
written  by  the  witness  personally, 
there  was  held  to  be  a  substantial  com- 
pliance by  the  witness  dictating  his 
answers  to  another  person  who  wrote 
them  out  on  the  typewriter,  such  an- 
swers being  subsequently  read  over 
and  signed  by  him.  Glenn  v.  Zeno- 
vitch,  128   Ga.   596,  58  S.  E.  26. 

51.  V.  S—  Cook  n.  Burnley,  11  Wall. 
659,  20  L.  ed.  29;  Wilkinson  v.  Yale, 
6  McLean  16,  29  Fed.  Cas.  No.  17.678; 
Vasse  V.  Smith,  2  Cranch  C.  C.  31,  28 
Fed.  Cas.  No.  16,S96;  United  States  v. 
Smith,  Brunner  Col.  Cas.  82,  27  Fed. 
Cas.  No.  16,332;  Banier  v.  Haynes, 
Hempst.  6S9,  20  Fed.  Cas.  No.  11,536; 
Pettibone  v.  Derringer,  4  Wash.  C.  C. 
215,  1  Bobb.  Pat.  Cas.  152,  19  Pod. 
Cas.    No.    11,043;    Marstin    v.    McBea, 
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rule  only  requires  the  officer  to  "cause"  the  answers  to  be  reduced 
to  writing,  or  the  like,  they  may  be  written  by  a  clerk  or  by  any 
disinterested  person.52 


Hempst.  688,  16  Fed.  Cas.  No.  9,141; 
Edmondson  v.  Barrell,  2  Cranch  C.  C. 
228,  8  Fed.  Cas.  No.  4,284;  Blake  v. 
Smith,  4  Betts  C.  C.  Ms.  14,  3  Fed. 
Cas.  No.  1,502.  S.  C—  Bulwinkle  v. 
Cramer,  30  S.  C.  153,  8  S.  E.  689.  Tenn. 
East  Tennessee,  V.  &  G.  B.  Co.  v.  Ar- 
nold,  89   Tenn.   107,   14   S.  W.   439. 

Federal  Practice. — The  requirement 
of  section  S64  of  the  U.  S.  Bevised 
statutes  that  the  deposition  be  reduced 
to  writing  by  the  magistrate  or  the 
witness  did  not  apply  to  depositions 
taken  without  the  United  States.  Bird 
v.  Halsy,   87  Fed.   671. 

This  section  was  amended  May  13, 
1900,  to  permit  the  deposition  to  "be 
reduced  to  writing  or  typewriting  by 
the  officer  taking  the  deposition,  or  by 
some  person  under  his  personal  super- 
vision, or  by  the  deponent  himself  in 
the  officer's  presence,  and  by  no  other 
person."  See  also  U.  S.  Equity  Rule 
50   (1912). 

Substantial  Compliance. — The  South 
Carolina  courts  in  construing  the  stat- 
ute of  that  state  have  laid  down  a 
rule  of  substantial  compliance  as  fol- 
lows: "In  the  case  of  McKenzie  v. 
Barnes,  12  Rich.  Law  205,  the  prin- 
ciple is  thus  stated:  'So  far  as  the 
requisitions  of  the  rule  now  of  force 
affect  the  discretion  of  the  court  itself, 
a  substantial  compliance  with  them, 
accompanied  by  appearances  of  fair- 
ness, may  serve;  whilst  the  most  ex- 
act adherence  would  not  countervail 
evidences  of  fraud.  .  .  .  But  when 
there  has  been  a  manifest  effort  to 
pursue  a  direction,  and  its  end  has 
been  attained,  the  court  will  not  al- 
low it  to  be  turned,  to  the  defeat  of 
a  full  and  fair  trial,  by  nice  discrim- 
inations between  degrees  of  formality, 
not  plainly  distinguished  by  material 
circumstances.'  This  language  is  quot- 
ed with  approval  in  the  case  of  Riser 
v.  Railway,  67  S.  C.  419,  46  S.  E. 
47.  A  question  similar  to  that  now 
under  consideration  arose  in  the  case 
of  Slaughter  Co.  v.  Lumber  Co.,  79  S. 
C.  338,  60  S.  E.  705,  in  which  error 
was  assigned  in  the  admission  of  tes- 
timony de  bene  esse,  on  the  ground  that 
neither  the  certificate  of  the  officer 
nor  the  deposition  shows  that  the  tes- 


timony was  reduced  to  writing  by  the 
officer,  or  by  the  witness  in  his  pres- 
ence; nor  that  the  same  was  read  over 
to  the  witness  before  it  was  signed 
by  him.  The  notary  public,  before 
whom  that  testimony  was  taken,  certi- 
fied: 'The  foregoing  witnesses  were 
examined  by  me  at  my  office.  ...  I 
further  certify  that  the  testimony  of 
each  witness  was  read  over  to  him 
before  the  same  was  subscribed  to.' 
In  ruling  upon  the  question  then  un- 
der consideration,  this  court  said: 
'Since  the  testimony  was  taken  before 
the  officer,  and  read  over  to  the  wit- 
nesses before  they  signed  it,  the  pro- 
visions of  the  statute  were  substan- 
tially carried  out.  If  the  officer's  cer- 
tificate means  that  he  took  the  testi- 
mony in  typewriting  himself,  the  case 
falls  within  the  ruling  above;  if  the 
certificate  means  that  a  stenographer, 
in  the  strict  sense,  took  down  the  tes- 
timony in  shorthand  and  transcribed 
into  typewriting,  and  the  same  was 
read  over  to  the  witness  before  sign- 
ing, the  case  falls  squarely  within  the 
letter  of  the  proviso;  if  the  certifi- 
cate means  that  some  one  took  the 
testimony  before  the  officer,  upon  a 
typewriter,  directly  from  the  witness, 
and  the  testimony  was  read  over  to 
the  witness  before  signing,  the  case 
falls,  if  not  within  the  letter  of  the 
statute,  certainly  within  its  purpose 
and  meaning,  and  is  substantial  com- 
pliance.' "  Sheridan  v.  Frank  Spang- 
ler  Co.,  87   S.  C.   555,   70   S.   E.  302. 

52.  U.  S. — Meade  v.  Keene,  3 
Cranch  C.  C.  51,  16  Fed.  Cas.  No. 
9,373,  affirmed,  3  Pet.  1,  7  L.  ed.  581. 
Ala. — Ebersole  v.  Southern  B.  &  L. 
Assn.,  147  Ala.  177,  41  So.  150.  Del. 
Read  v.  Randel,  2  Har.  500.  Ind.— 
Knickerbocker  I.  Co.  v.  Gray,  165  Ind. 
140,  72  N.  E.  869;  Murray  v.  Phillips, 
59  Ind.  56.  la.— Tuthill  Spring  Co.  v. 
Smith,  90  Iowa  331,  57  N.  W.  853.  Ky. 
Western  Union  Tel.  Co.  V.  Corso.  28 
Ky.  L.  Rep.  290,  89  S.  W.  212.  La. 
Harrison  v.  Bowen,  16  La.  282; 
Beale  v.  Brandt,  7  La.  583.  Neb. 
American  Bonding  Co.  V.  Pulver,  77 
Neb.  211,  109  N.  W.  156.  N.  H.— Gal- 
lagher v.  Cotton,  74  N.  H.  1,  64  All. 
5S3.      N.    Y. — MacDonald    v.    Garrison, 
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b.  Bit  Other  Parties.  —  Answers  written  by  a  party,58  or  by  his 
near  relative,54  oi  by  his  agent  or  attorney/'5  have  generally  been  sup- 
pressed or  excluded  from  evidence,  both  under  statute  and  upon 
principle.  But  some  authorities  hold  that  where  there  is  no  statute 
or  rule  upon  the  subject,  answers  are  not  inadmissible  on  the  sole 
ground  that  they  were  written  by  an  agent  or  attorney  of  a  party,56 
and  especially  where  every  inference  of  fraud  is  repelled.57 

It  is  not  ordinarily  a  valid  objection  that  a  party  or  attorney  wrote 


18  How.  Pr.  249,  9  Abb.  Pr.  34.  Pa. 
Piper  v.  White,  56  Pa.  90;  Crossgrove 
V.  Himmelrich,  54  Pa.  203.  Tenn. — 
Bedford    v.   Ingram,   5   Hayw.    155. 

Employing  Stenographer. — The  offi- 
cer may  employ  a  stenographer  to  write 
down  and  transcribe  the  testimony. 
Alcorn  v.  Brandeman,  158  Cal.  410, 
111  Pac.  104;  Alcorn  v.  Howard,  15S 
Cal.  411,  111  Pac.  104;  Alcorn  v.  Gie- 
seke,  158  Cal.  396,  111  Pac.  98;  Kyle 
V.  Craig,  125  Cal.  107,  57  Pac.  791; 
Tuthill  Spring  Co  t.  Smith,  90  Iowa 
331,    57    N.    W.    853. 

Swearing  Clerk  or  Stenographer. — 
A  clerk  or  stenographer  need  not  be 
sworn,  unless  some  statute  or  rule  of 
court  so  provides.  Gilpins  V.  Conse- 
qua,  3  Wash.  C.  C.  184,  Pet.  C.  C. 
85,  10  Fed.  Cas.  No.  5,452;  People  v. 
Riley,   75   Cal.   98,   16  Pac.   544. 

A  student  or  clerk  in  the  office  of 
plaintiff's  attorneys  is  not  such  a  per- 
son. Knickerbocker  Ice  Co.  v.  Gray, 
165    Ind.    140,    72    N.    E.    869. 

53.  Ark.— Crittenden  v.  Woodruff, 
11  Ark.  82.  La. — Craig  r.  Lambert, 
44  La.  Ann.  SS5,  11  So.  464.  Mass. 
Amory  v.  Fellows,  5  Mass.  219. 
Pa. — Swearingen  v.  Pendleton,  3  Pen. 
&  W.  41.  Vt.— Johnson  v.  Clark,  1 
Tyler  449;  Burgess  v.  Grafton,  10  Vt. 
321. 

Contra. — Ray  v.  Walton,  2  A.  K 
Marsh.    (Ky.)    71. 

54.  Bryant  v.  Ingraham,  16  Ala.  116, 
brother. 

55.  Ala.— Steele  v.  Dart,  6  Ala.  798. 
Ark. — Crittenden  v.  Woodruff,  11  Ark. 
82.  Conn. — Smith  v.  Huntington,  1 
Root  226.  111.— King  V.  Dale,  2  111.  513. 
la. — Hurst  v.  Larpin,  21  Iowa  484.  La. 
Craig  V.  Lambers,  44  La.  Ann.  885, 
11  So.  464;  Union  Bank  v.  Lamothe, 
6  Rob.  5.  Mich. — Burtch  v.  Hogge, 
Har.  31.  N.  C. — Mosely  r.  Mosely,  1 
N.  C.  568.  Pa. — Swearingen  v.  Pen- 
dleton, 3  Pen.  &  W.  41;  Patterson  v. 
Patterson,  2  Pen.  &  W.  200;  Addleman 
F.    Masterson,    1    Pen.    &    W.    454.      Vt. 
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Burgess  v.  Grafton,  10  Vt,  321;  John- 
son v.  Clark,  1  Tyler  449.  Va.— Dick- 
enson v.  Davis,  2  Leigh  401.  Eng. — 
Shaw  r.  Lindsey,  15  Ves.  3S0,  33  Eng. 
Reprint   798. 

See   also  McGinley  v.  McLaughlin,   2 

B.  Mon.    (Ky.)    302. 

"A  very  slight  turn  of  expression 
given  to  an  answer,  and  such  as  might 
escape  the  notice  of  the  witness  or  the 
magistrate,  would,  in  some  cases,  ma- 
terially alter  the  sense.  Nor  would  it 
be  possible,  ordinarily,  for  the  party 
not  represented  at  the  taking  of  the 
testimony  to  show  that  in  the  particu- 
lar case  he  was  injured  or  prejudiced. 
.  .  .  I  think  the  practice,  however, 
must  be  condemned  as  improper  and 
dangerous,  without  regard  to  what  may 
be  shown  in  the  particular  case,  and 
on  this  ground  the  deposition  must  be 
suppressed,  although  there  is  no  sug- 
gestion of  intended  impropriety  or  ac- 
tual prejudice  to  the  defendant  in  the 
case."  United  States  v.  Pings,  4  Fed. 
714. 

One  who  merely  copies  a  deposition 
and  fills  up  words  accidentally  omit- 
ted and  elliptical  forms  is  not  an  agent 
or  attorney  within  the  meaning  of  a 
statute  providing  that  such  person 
shall  not  draw  up  the  deposition  of  any 
witness;  but  one  who  copies  a  depo- 
sition in  the  absence  of  the  witness, 
and,  at  the  suggestion  of  a  party  to 
the  suit,  so  changes  the  phraseology  as 
to  substantially  alter  the  meaning,  is 
such  attorney  or  agent.  Moulton  v. 
Hall,   27   Vt.   233. 

56.  U.  S  —  Nicholls  V.  White,  1 
Cranch  C.  C.  58,  18  Fed.  Cas.  No.  10,- 
235;    Atkinson    v.    Glenn,    4    Cranch   C. 

C.  134,  2  Fed.  Cas.  No.  610.  Ala. 
Wynn  V.  Williams,  Minor  136.  Ky.— 
McGinlev  v.  McLaughlin,  2  B.  Mon. 
302;  Rav  r.  Walton,  2  A.  K.  Marsh.  71. 

57.  Donoho  v.  Petit,  Walk.  (Miss.) 
440;    Schunior    v.    Russell,    83    Tex.    83, 

l18   S.   W.  484. 
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out  the  caption  and  interrogatories,58  or  the  certificate  of  the  officer,59 
or  the  indorsements  on  the  envelope  containing  the  deposition."0 

c.  Agreement  as  to  Who  May  Write.  —  It  is  competent  for  the 
parties,  or  their  attorneys,  to  agree  that  one  of  them  shall  write  down 
the  answers  of  the  witness.61 

I.  Reading  Over  Deposition  To  Witness.  —  The  answers  should 
be  read  over  to  the  witness  after  they  are  written  down,  and  before 
he  signs  them.62     But  in  the  absence  of  any  statute  or  rule  on  tiie 


58.  Ga. — Shropshire  &  Hawkins  v. 
Stephenson,  17  Ga.  622.  Ind. — Murray 
V.  Phillips,  59  Ind.  56;  Snyder  v.  Sny- 
der, 50  Ind.  492.  Me.— Fuiler  v.  Hodg- 
don,  25  Me.  243.  Vt.— Partch  v. 
Spooner.   57   Vt.   583. 

59.  Petersburg  Sav.  &  Ins.  Co.  r. 
Manhattan   Fire    Ins.   Co.,    66    Ga.    446. 

60.  Missouri,  K  &  T.  E.  Co.  v.  St. 
Clair.  21  Tex.  Civ.  App.  345,  51  S. 
W.    666. 

61.  Hurst  V.  Larpin,  21  Iowa  484; 
Wertz  v.  May,  21  Pa.  274;  Farmers' 
<&.-  Mechanics'  Bank  v.  Woods,  11  Pa. 
99. 

62.  Cal. — Thomas  v.  Black,  84  Cal. 
221,  23  Pac.  1037;  Williams  v.  Chad- 
bourne,  6  Cal.  559.  Idaho. — Darby  v. 
Heagerty,  2  Idaho  260,  13  Pac.  85. 
Ind. — Guthrie  V.  Buckeye  Cannel  Coal 
Co.,  66  Ind.  543.  la.— Ball  v.  Sykes, 
70  Iowa  525,  30  N.  W.  929;  Vaughn 
v.  Smith,  58  Iowa  553,  12  N.  W.  604. 
Ky. — Greer  v.  Ludlow,  7  Ky.  L.  Rep. 
290.  Mont. — McCormick  v.  Largey,  1 
Mont.  1."8.  N.  Y. — People  V.  Moore, 
15  Wend.  19;  Sheldon  v.  Wood,  2 
Bosw.  267;  Faith  v.  Ulster  &  D.  E. 
Co.,  70  App.  Div.  303,  10  N.  Y.  Ann. 
Cas.  449,  75  N.  Y.  Supp.  420.  Pa. 
Auman  v.  Cunfer,  31  Pa.  Co.  Ct.  6. 
Utah. — Homberger  v.  Alexander,  11 
Utah  363,  40  Pac.  260.  Wash.— Nasser 
f.   Gaston,   127  Pac.   470. 

See  also  Rice  v.  Ragan  (Tex.),  129 
S.  W.  1148. 

Taken  in  Shorthand. — "The  stenog- 
rapher may  mistake.  If  he  wishes  to 
falsify,  it  is  easily  done,  if  he  takes 
Bhorthand  from  the  witness,  and  then, 
in  his  absence,  writes  it  in  longhand. 
When  written  in  longhand,  the  wit- 
ness sees  the  deposition,  reads  it, 
amends  it.  The  counsel  of  both  k i <  1  < ■  s 
it,  and  know,  when  closed,  just 
What  it  contains.  Bui  they  know  HO 
of  Bhorthand  than  Chinese  or  San- 
scrit characters.  The  deposition  has 
not  received  the  final  approval  of  the 
witness.     He   is   entitled    to   a   scrutiny 


of  it.  Both  litigants  are  deeply  in- 
terested that  he  shall  have  it.  Any 
other  process  would  be  dangerous,  in 
opening  wide  the  door  to  mistake  and 
fraud. ' '  Shepherd  v.  Snodgrass,  47  W. 
Va.   79,   34   S.   E.   879. 

Depositions  taken  in  shorthand  by 
the  officer  and  afterwards  written  out 
in  longhand  by  him,  but  not  read  over 
to  or  by  the  witness,  are  not  admis- 
sible in  evidence.  U.  S. — Moller  v. 
United  States,  57  Fed.  490,  6  C.  C.  A. 
459,  13  U.  S.  App.  472;  In  re  Cary, 
9  Fed.  754.  Ky. — Louisville  &  N.  R. 
Co.  v.  Carter,  23  Ky.  L.  Rep.  2017, 
66  S.  W.  508.  Pa. — Zehner  V.  Lehigh 
Coal  &  Nav.  Co.,  20  Pa.  Co.  Ct.  29, 
affirmed  in  187  Pa.  487,  41  Atl.  464, 
43  W..  N.  C.   147. 

It  has  been  held  that  where  a  wit- 
ness and  a  stenographer  differ  as  to 
the  correctness  of  the  answers  taken 
down,  the  proper  practice  is  to  add 
the  corrections  of  the  witness  to  the 
deposition  and  leave  to  the  jury  the 
question  whether  they  shall  believe  the 
witness  or  the  stenographer.  In  re 
Miller,  8  Ohio  N.  P.  142,  11  Ohio  Dec. 
69,  affirmed,  21  Ohio  C.  C.  445,  12  Ohio 
Cir.   Dec.   102. 

Compelling  Witness  To  Sign. — A  wit- 
ness will  not  be  compelled  to  sign  a 
deposition  until  errors  pointed  out  by 
him  have  been  corrected.  In  re  Hafer, 
65  Ohio  St.   170,   61    N.  E.   702. 

Presence  of  Officer. — The  reading 
must  take  place  in  the  presence,  or  un- 
der the  supervision,  of  the  officer.  Fos- 
ter v.  Bullock,  12  Hun   (N.  Y.)   200. 

Waiving  Reading. — "This  is  a  safe- 
guard against  mistakes  in  reducing  the 
testimony  that  should  not  be  waived 
to  suit  the  convenience  of  counsel  or 
witnesses,  but  only  in  eases  of  absolute 
necessity. "  Looker  a  Looker,  46 
Mich.  68,  8  N.  W.  723.  To  same  effect, 
see  Godfrey  v.  White,  -13  Mich.  171, 
5  N.  W.  243. 

Certificate  by  Officer. —  It  should  ap- 
pear "by  the  certificate  of  the  stenog- 
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subject,  answers  net  so  read  over  have  been  received  in  evidence  in 
a  few  instances.03  Upon  being  read  over  to  the  witness  he  has  the 
right  to  add  to  or  correct  his  answer  before  signing.04 

J.  Signing  Deposition.  —  1.  By  Witness. —  a.  Necessity.  — The 
witness  should  sign  his  deposition65  and  the  court  may  compel 
him  to  do  so.66  Unsigned  depositions  have  usually  been  re- 
jected.67    But,  on  the  other  hand,  there  are  numerous  precedents,  es- 


rapher,  or  the  commissioner,  or  other- 
wise to  the  satisfaction  of  the  court," 
that  the  deposition  was  read  by  or 
to  the  witness  before  signing.  Auman 
v.  Cunfer,  31  Pa.  Co.  Ct.  6. 

63.  Britton  v.  Berry,  20  Neb.  325, 
30  N.  W.  254;  People  V.  Moore,  15 
Wend.   (N.  Y.)   19. 

Though  a  deposition  that  has  not 
been  read  over  to  the  witness  and 
signed  by  him  may  be  admissible  in 
evidence,  it  will  be  received  with  cau- 
tion and  the  irregularity  may  affect 
the  credibility  of  the  testimony  where 
there  is  a  conflict  of  evidence.  Looker 
v.  Looker,   46   Mich.   68,   8   N.   W.   723. 

Presence  of  Parties  or  Counsel. — The 
court  refused  to  suppress  a  deposition 
on  the  ground  that  one  of  the  parties 
was  not  notified  of  the  time  when  a 
deposition,  taken  in  shorthand  and 
transcribed,  was  to  be  read  over  to 
the  witness.  Blair  V.  Harris,  75  Mich. 
167,  42  N.  W.  790. 

See  also  Clark  v.  Manhattan  R.  Co., 
102   N.   Y.    656,   6   N.   E.    111. 

64.  Harrison  V.  Thackaberry,  248  111. 
512,  94  N.  E.  172;  Nasser  v.  Gaston 
(Wash.),   127   Pac.    470. 

See  also  Cleburne  El.  &  G.  Co.  v. 
McCoy  (Tex.),  149  S.  W.  534. 

65.  Auman  v.  Cunfer,  31  Pa.  Co. 
Ct.  6;  Nasser  V.  Gaston  (Wash.),  127 
Pac.   470. 

On  Eemoval  of  Cause. — Where  an 
action  was  begun  in  a  state  court  and 
afterwards  removed  to  k  federal  court, 
and  the  witness,  after  the  removal, 
refused  to  sign  a  deposition  which  had 
been  taken  in  shorthand  before  the 
removal  and  not  written  out  until  aft- 
erwards, it  was  held  that  the  United 
States  court  had  no  jurisdiction  to 
compel  the  witness  to  sign  it.  Arnold 
v.   Kearney,   29   Fed.   820. 

Alteration  After  Signing. — An  alter- 
ation in  the  deposition,  made  by  the 
magistrate  after  it  has  been  signed  by 
the  witness  and  without  his  assent,  is 
fatal  thereto.  Chicago  City  R.  Co.  V. 
Schaefer,  121  111.   App.  334;  Winooskie 
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Turnpike  Co.  v.  Ridley,  8  Vt.  404, 
30   Am.  Dec.  476. 

Signing  Transcribed  Notes. — When 
the  deposition  is  taken  in  shorthand 
writing  and  transcribed,  it  is  sufficient 
for  the  witness  to  sign  the  transcribed 
notes.  A  signing  of  the  shorthand 
notes  is  unnecessary.  Williams  v.  Smith, 
29  R.  I.  562,  572,  72  Atl.  1093. 

In  Canada  the  requirement  as  to  wit- 
nesses signing  the  deposition  is  merely 
directory.  In  re  Royston,  10  West.  L. 
R.   (Can.)   513. 

66.  Smith  r.  National  Bank  of  D. 
O.  Mills  Co.,  193  Fed.  255. 

67.  U.  S. — Voce  V.  Lawrence,  4  Mc- 
Lean 203,  28  Fed.  Cas.  No.  16,979. 
Ala.— Bell  V.  Chambers.  38  Ala.  660; 
Wilson  v.  Campbell,  33  Ala.  249,  70 
Am.  Dec.  586.  Cal. — Thomas  v.  Black, 
84  Cal.  221,  23  Pac.  1037;  People  v. 
Mitchell,  64  Cal.  85,  27  Pac.  862.  111. 
Eisenmeyer  v.  Sauter,  77  111.  515. 
Ind. — Guthrie  v.  Buckeye  Cannel  Coal 
Co.,  66  Ind.  543.  la. — Vaughn  v.  Smith, 
58  Iowa  553,  12  N.  W.  604.  La.— Un- 
ter  v.  Metropolitan  Nat.  Bank,  48  La. 
Ann.  238,  19  So.  158;  Tarleton  v.  Brin- 
gier  &  Co.,  15  La.  Ann.  419;  Lee  V. 
Lee,  1  La.  Ann.  318.  N.  J.— Flavell 
v.  Flavell,  20  N.  J.  Eq.  211.  N.  Y. 
Sheldon  v.  Wood,  2  Bosw.  267;  Foster 
v.  Bullock,  12  Hun  200;  Hewlett  v. 
Wood,  7  Hun  227.  Ohio.— Beidell  v. 
Cook,  1  Handy  94;  Johnson  v.  Booth, 
1  Handy  42.  Pa. — Auman  v.  Cunfer, 
31   Pa.  Co.  Ct.   6.     Tex.— Bush  r.  Bar- 

iron,  78  Tex.  5,  14  S.  W.  238;  Sabine 
&  E.  T.  R.  Co.  v.  Brousard,  69  Tex. 
617,  7  S.  W.  374;  Trammell  V.  Mc- 
Dade,  29  Tex.  360;  Thompson  v.  Hale, 
12  Tex.  139;  Missouri,  K.  &  T.  R  Co. 
v.  Denton,  29  Tex.  Civ.  App.  284,  68 
S.  W.  336;  Bacon  v.  Lloyd,  1  White  & 
Wils.  Civ.  Cas.  §284.  Eng  —  Copeland 
V.  Stanton,  1  P.  Wms.  414,  24  Eng.  Re- 
print  451. 

Where  a  deposition  was  not  read  over 
to  the  witness  and  signed  by  him, 
as  required  by  rule  of  court,  but  was 
written    out    from    phonographic    notes 
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pecially  in  equity,  and  in  the  absence  of  positive  statutes,  of  the 
admission  in  evidence  of  depositions  not  signed  by  the  witnesses,  but 
properly  certified  by  the  examining  officers.68 

b.  Marnier  of  Signing  by  Witness.  —  Under  the  chancery  practice 
the  witness  signed  each  sheet  of  both  the  direct  and  cross-examina- 
tion.69 But  one  signature  to  both  the  examination  in  chief  and  the 
cross-examination  is  ordinarily  sufficient.70  The  witness  should  sign 
his  deposition  in  the  presence  of  the  officer.71 


after  the  commissioner  returned  from 
the  place  of  taking,  and  a  loose  sheet 
of  paper  bearing  the  signature  of  the 
"witness,  previously  obtained,  was  at- 
tached to  it,  the  deposition  was  sup- 
pressed. Martin  r.  United  States,  3 
Ct.    CI.    (U.    S.)    384. 

Where  the  signature  of  the  witness 
and  that  of  the  commissioner  appeared 
to  be  in  the  same  handwriting,  the 
identity  of  the  signature  was  submitted 
to  the  jury.  Williams  i\  Eawlins,  33 
Ga.   117. 

Signing  Shorthand  Notes. — Under 
some  statutes  it  is  sufficient  if  the 
notes  are  signed  by  the  witness  and 
filed  with  the  extension  thereof.  Slo- 
cum  v.  Brown,  105  Iowa  209,  74  N. 
W.   936. 

68.  U.  S—  Celluloid  Mfg.  Co.  F.  Ar- 
lington Mfg.  Co.,  47  Fed.  4.  AIeu— 
Wiggins  v.  Pryor,  3  Port.  430.  Ga.— 
Brinkley  V.  Bell,  131  Ga.  226,  62  S. 
E.  67.  Ky. — Graham  v.  Hackwith,  1 
A.  K.  Marsh.  423.  Mich.— -Looker  v. 
Looker,  46  Mich.  68,  8  N.  W.  723. 
Miss. — Henderson  v.  Cargill,  31  Miss. 
367.  N.  C— Eutherford  V.  Nelson,  2 
N.   C.   105;    Murphey  v.   Work,   2   N.   C. 

105.      Pa Morss    v.    Palmer,    15    Pa. 

51;  Moulson  v.  Hargrave,  1  Serg.  &  E. 
201.  Va. — Barnett  V.  Watson,  1  Wash. 
372. 

See  also,  U.  S. — Ketland  v.  Bissett,  1 
Wash.  C.  C.  144,  14  Fed.  Cas.  No. 
7,742.  Md  —  Potomac  B.  Wks.  v.  Bar- 
ber, 103  Md.  509,  63  Atl.  1068.  W.  Va. 
Sliepherd  v.  Snodgrass,  47  W.  Va.  79, 
34  S.  E.  879.  Wyo.— Laramie  Coal  & 
[|  e,  Co.  V.  Eastman,  5  Wyo.  148,  38  Pae. 
680. 

"This  signature  was  required,  ac- 
cording to  those  opinions  ["some  old 
opinions"]  to  his  deposition  that'  he 
might  thereby  be,  in  a  prosecution  for 
perjury  therein,  the  more  easily  iden- 
tified. But  the  force  of  that  opinion 
has  not,  by  modern  judges,  been  so 
distinctly  perceived,  and  they  have,  re- 
lying upon  more  certain  modes  of  iden- 


tification, dispensed  with  the  rule,  and 
permitted  depositions,  regular  in  other 
respects,  to  be  read  as  evidence, 
notwithstanding  the  deponents  should 
have  omitted  to  subscribe  their  names 
thereto."  Mobley  v.  Hamit,  1  A.  K. 
Marsh.    (Ky.)    590. 

Order  for  Signing. — It  has  been  held 
that  an  order  that  the  witnesses  sign 
their  depositions  is  directory  only. 
Hodges  f.  Cobb,  8  B.  &  S.  (Eng.)  583, 
36  L,  J.,  Q.  B.  265,  L.  E.,  2  Q.  B. 
652,   16  L.   T.   792,   15  W.  E.   1038. 

Witness  Refusing  To  Sign. — Where  a 
deposition  was  properly  taken  but  the 
witness  refused  to  sign  it,  it  was  al- 
lowed to  be  read  in  evidence.  Clarke 
v.   Sawyer,   3    Sandf.   Ch.    (N.    Y.)    351. 

Witness  Dying  Before  Signing — Eules 
of  court  sometimes  provide  that  where 
a  witness  dies  without  signing  his  dep- 
osition the  examiner  may  sign  it,  stat- 
ing the  reason.  Scott  v.  McCann,  76 
Md.   47,   24  Atl.   536. 

69.  Flavell  v.  Flavell,  20  N.  J.  Eq. 
211;    1   Dan.   Ch.   Pr.   929. 

70.  Veach  v.  Bailiff,  5  Har.  (Del.) 
379;  Lord  r.  Horsey,  5  Har.  (Del.)  317; 
Westcott  v.  Alliston,  1   Del.  Ch.  74. 

Even  where  the  statute  requires  the 
witness  to  sign  each  page  of  his  depo- 
sition, the  omission  to  do  so  where 
he  signs  at  the  foot  of  it  and  appears 
to  have  been  properly  sworn,  is  treated 
as  an  irregularity  only.  Smith  v.  Gron- 
eweg,  40  Minn.  178,  41  N.  W.  939. 

Where  the  answers  of  the  witness 
to  the  interrogatories  and  cross-inter- 
rogatories were  fastened  together  and 
the  witness  signed  and  swore  to  his 
answers  to  the  direct  interrogatories 
and  the  officer  attached  his  certificate 
thereto,  it  was  held  that  the  witness 
intended  to  sign  and  swear  to  both  the 
direct  and  cross-interrogatories.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Denton,  29 
Tex.  Civ.  App.  284,  68  S.  W.  336. 

71.  la. — Vaughn  v.  Smith,  58  Iowa 
553,  12  N.  W.  604.  N.  Y.— Foster  r. 
Bullock,    12    Hun    200.      Ohio.— Beidell 
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It  is  not  a  valid  objection  to  a  deposition  that  the  witness  in  sign- 
ing used  the  initials  only  of  his  Christian  name,7-  or  signed  it  in  the 
wrong  place,73  or  that  an  illiterate  witness  signed  by  his  mark,74  or 
that  another  person  signed  it  for  him  in  his  presence.75 

c.  Waiver  of  Signing  by  Witness.  —  The  parties,  or  their  attor- 
neys, may  agree  to  waive  the  signing  of  the  deposition.7" 

2.  Signing  by  Officer.  —  •  "Where  no  positive  statute  or  rule  requires 
it,  depositions  need  not  be  signed  by  the  commissioner  or  officer  ex- 
cept by  his  signature  to  the  certificate.77 

K.  Oath  Administered  to  Witness. — 1.  Necessity  and  Form. 
The  witness  must  be  sworn78  to  the  truth  of  his  deposition.     lie  may 


V.  Cook,  1  Handy  94;  Johnson  v.  Booth, 

I  Handy  42.     R.  I.— Williams  r.  Smith, 

29  K.  I.  562,  72  Atl.  1093.  Tex.— Bush 
v.  Barron,  78  Tex.  5,  14  S.  W.  238; 
Bacon  v.  Lloyd,  1  White  &  W.  Civ. 
Cas.,  §284. 

Contra,  Harzburg  &  Co.  v.  Southern 
E.  Co.,  65  S.  C.  539,  44  S.  E.  75. 

As  to  necessity  for  making  correc- 
tions in  presence  of  officer,  see  XVII, 
E,   3,  infra. 

72.  Payne  v.  June,  92  Ind.  252; 
Texas  &  P.  E.  Co.  v.  Walker,  25  Tex. 
Civ.   App.   216,   60   S.   W.   796. 

73.  As  where  the  witness  signed  be- 
low the  blank  jurat.  Potomac  B.  Wks. 
v.  Barber  Co.,  103  Md.  509,  63  Atl. 
1068;   Moss  v.  Booth,  34  Mo.  316. 

And  where  he  signed  at  the  end  of 
the  justice's  certificate.  Eead  v.  Pat- 
terson, 11  Lea  (Tenn.)  430. 

A  stipulation  that  "all  formalities 
are  expressly  waived,"  was  held  to 
waive  a  defect  consisting  in  the  sign- 
ing by  the  witness  at  a  place  other 
than  at  the  close  of  his  deposition,  as 
required  by  statute.  Chipley  v.  Green, 
7  Colo.   App.   25,  42  Pac.   493. 

74.  Britton   v.    Barry,   20    Neb.    325, 

30  N.  W.  254;  State  v.  Depoister,  21 
Nev.  107.  25  Pac.  1000. 

The  deposition  need  not  be  signed, 
though  the  commission  so  direct,  if  the 
commissioners  certify  that  the  witness 
cannot  write  his  name.  Darling  x>. 
Darling,  8  Ont.  P.  E.  391. 

75.  State  v.  Carlisle,  57  Mo.  102. 

76.  Chipley  v.  Green,  7  Colo.  App. 
25,  42  Pac.  493;  Shoemake  v.  Smith, 
80  Iowa  655,  45  N.  W.  744. 

See  also:  Ark. — St.  Louis,  I  M.  & 
S.  R.  Co.  *;.  Webster,  137  S.  W. 
1103.  Ky.  —  Louisville  &  N.  E. 
Co.  V.  Carter,  23  Ky.  L.  Eep.  2017, 
66  S.  W.  508.     Ohio.— Meader  v.  Eoot, 

II  Ohio  C.  C.  81,  5  Ohio  Cir.  Dec.  61. 

Vol.  VII 


Can.— Eex  v.  Warilow,  17  Ont.  L.  E. 
284. 

See  also  Cleburne  El.  &  G.  Co.  V. 
McCoy    (Tex.),   149   S.   W.   534. 

It  is  a  not  uncommon  practice  to 
take  depositions  in  shorthand  and  to 
waive  the  signature  of  the  witness. 
Steckman   v.   Harber,   55   Mo.   App.    71. 

Though  the  statute  requires  that 
where  the  signing  of  the  witness  is 
waived  the  officer  must  so  certify,  such 
certificate  is  only  prima  facie  evidence 
of  the  waiver,  and  does  not  exclude 
other  evidence  thereof.  St.  Louis,  I. 
M.  &  S.  E.  Co.  v.  Webster  (Ark.),  137 
S.  W.  1103.  See  also  Fakes  v.  Wilder, 
70  Ark.  449,  69  S.  W.  260;  Davis  v. 
Semmes,  51  Ark.  48,  9  S.  W.  434; 
Ex  parte  Miller,  49  Ark.  18,  3  S.  W. 
883,  4  Am.  St.  Eep.   17. 

77.  Boston  v.  Bradley,  4  Har.  (Del.) 
524;  Williams  v.  Smith,  29  E.  I.  562, 
72   Atl.   1093. 

Officer  Failing  To  Sign. — Where  the 
examiner  dies  before  signing  deposi- 
tions, they  may  be  signed  by  his  suc- 
cessor in  office.  Bryson  v.  Warwick 
&  Birmingham  Canal  Co.,  1  W.  E. 
(Eng.)   124. 

The  failure  of  the  commissioner  to 
subscribe  each  sheet  of  a  deposition  as 
required  by  rule  of  court  is  a  mere  ir- 
regularity which  will  not  exclude  the 
deposition  in  the  absence  of  any  sus- 
picion that  it  has  been  tampered  with. 
Chadwick  r.  Chadwick,  59  Mich.  87, 
26  N.  W.   288. 

The  Canadian  statute  requiring  the 
signature  of  the  officer  is  mandatory. 
In  re  Eoyston,  10  West.  L.  E.  (Can.) 
513. 

78.  IT.  S  —  Jones  v.  Eoss,  2  Dall.  143, 
1  L.  ed.  324;  Lutcher  v.  United  States, 
72  Fed.  968,  19  C.  C.  A.  259,  41  U. 
S.  App.  54.  Ala. — Payne  v.  Long,  121 
Ala.   385,   25   So.   780."   la.— Vaughn  v. 
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in  lieu  thereof  "affirm"  that  his  deposition  is  true.79  He  should  take 
the  form  of  oath  prescribed  by  law.80  If  a  form  of  oath  is  prescribed 
for  the  purpose  by  the  law  of  the  jurisdiction  where  the  deposition 
is  to  be  used,81  or  by  the  commission,82  it  must  be  followed;  otherwise, 
it  seems,  the  form  of  oath  prescribed  by  the  law  of  the  place  where 
the  deposition  is  taken  may  be  administered.83  But  an  oath  that  is 
substantially  equivalent  to  that  prescribed  has  generally  been  held 
sufficient.84 


Smith,  58  Iowa  553,  12  N.  W.  604. 
Ohio.— Bond  v.  Ward,  Wright  747.  S.  C. 
Moore  v.  Willard,  30  S.  C.  615,  9  S. 
E.  273.  Tex.— Sabine  &  E.  T.  E.  Co. 
v.  Brousard,  69  Tex.  617,  7  S.  W  374; 
Bacen  v.  Lloyd,  1  White  &  W.  Civ.  Cas., 
§284.  Va. — Dickenson  V.  Davis,  2 
Leigh  401.  See  also  Averill  v.  Boyles, 
52  Iewa  672,  3  N.  W.  731. 

Stipulation. — It  seems  to  be  compe- 
tent for  the  parties  to  waive  the 
swearing  of  the  witness.  St.  Louis,  I. 
M.  &  S.  E.  Co.  v.  Webster  (Ark.), 
137  S.  W.  1103;  Shoemaker  v.  Smith, 
80  Iowa  655,  45  N.  W.  744. 

It  has  been  held  that  a  stipulation 
that  witnesses  shall  be  sworn  to  the 
deposition  after  it  has  been  given  and 
transcribed  in  writing  is  a  require- 
ment additional  to  any  imposed  by  law 
and  against  public  policy.  Knapp  v. 
American  Hand  Sewed  Shoe  Co.,  63 
Kan.  698,  66  Pac.  996. 

Cautioning  Witness. — Statutes  some- 
times provide  that  a  witness  shall  be 
cautioned  before  being  sworn.  Luther 
r.  The  Merritt  Hunt,  Newb.  Adm.  4, 
15  Fed.  Cas.  No.  8,610. 

79.  The  witness  may  be  affirmed 
when  the  law  of  the  place  where  the 
deposition  is  to  be  used  so  provides. 
Jones  V.  Oregon  Central  E.  Co.,  3  Sawy. 
523,  13  Fed.  Cas.  No.  7,486. 

80.  U.  S. — Shutte  v.  Thompson,  15 
Wall.  151,  21  L.  ed.  123;  Wilson  Sew- 
ing Mach.  Co.  V.  Jackson,  1  Hughes 
295,  30  Fed.  Cas.  No.  17,853;  Eainer 
r.  Haynes,  llompst.  689,  20  Fed.  Cas. 
No.  11,536;  Garrett  v.  Woodward,  2 
Cranch  C.  C.  190,  10  Fed.  Cas.  No. 
5.253.  Ala.— Ulmer  v.  Austin,  9  Port. 
157.  Me.— Call  v.  Perkins.  68  Me.  158; 
Parsons  v.  Huff,  38  Me.  137;  Inhab.  of 
Brighton  v.  Walker,  35  Me.  132;  Bach- 
elder  V.  Merriman,  34  Me.  69.  Mass. 
Bacon  v.  Eogers,  8  Allen  116.  N.  H. 
Pabyan  v.  Adams.  15  N.  H.  371. 
N.  Y. — Whitney  v.  Wyncoop,  4  Abb. 
Pr.  370;  People  v.  Bes'toll,  3  Hill  289. 
Ohio.— Warring   v.  Martin,  Wright  380. 


81.  U.  S. — Jones  v.  Oregon  Cent.  E. 
Co.,  3  Sawy.  523,  13  Fed.  Cas.  No. 
7,486.  Mass. — Com.  v.  Smith,  11  Allen 
243.  Wis. — Cross  v.  Barnett,  61  Wis. 
650,  21  N.  W.  832;  Bacon  v.  Bacon,  33 
Wis.   147. 

But  in  some  jurisdictions  the  courts 
iway  in  their  discretion  receive  in  evi- 
dence depositions  taken  in  other  juris- 
dictions, although  the  return  shows  the 
administration  of  a  form  of  oath  not 
authorized  by  the  law  of  the  forum, 
or  that  the  oath  was  not  administered 
to  the  witness  before  he  gave  his  depo- 
sition. Freeland  V.  Prince,  41  Me.  105; 
Haley  v.  Godfrey,  16  Me.  305;  Blake 
V.  Blossom,  15  Me.  394;  Stiles  V.  Allen, 
5  Allen  (Mass.)  320;  Quinley  h\  Atkins, 
9  Gray  (Mass.)   370. 

82.  Com.  v.  Smith,  11  Allen  (Mass.) 
243. 

83.  Wilson  Sewing  Machine  Co.  V. 
Jackson,  1  Hughes  295,  30  Fed.  Cas.  No. 
17,853;  Vail  v.  Nickerson,  6  Mass.  262. 

Where  the  deposition  was  taken  in 
another  state  it  was  held  that  the  wit- 
ness need  not  be  cautioned  as  required 
by  the  law  of  the  state  whence  the  com- 
mission issued.  Crowther  v.  Lloyd, 
31  N.  J.  L.  395. 

An  oath  to  testify  to  the  truth,  the 
whole  truth  and  nothing  but  the  truth, 
"In  answer  to  the  interrogatories  to 
be  propounded,"  was  held  sufficient. 
Bacon  v.  Bacon,  33  Wis.  147. 

84.  Tollett  v.  Jones,  3  Eob.  (La.) 
274;  Blakeslee  V.  Eossman,  44  Wis.  550. 
But  see  Simpson  v.  Carleton,  1  Allen 
(Mass.)   109,  79  Am.  Dec.  707. 

It  is  no  objection  that  the  oath  ad- 
ministered was  more  comprehensive 
than  that  required.  Ballance  v.  TJn- 
derhill,  4  Til.  453. 

An  oath  to  testify  the  whole  truth 
of  his  knowledge  touching  the  matter 
in  controversy  has  been  held  insuffi- 
cient under  a  statute  requiring  the  de 
ponent  to  bo  sworn  to  "testify  the 
truth,  the  whole  truth  and  nothing  but 
the  truth."     Western  Union  Telegraph 
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2.  Time  for  Administering  Oath.  —  Most  courts  hold  that  the  de- 
ponent must  be  sworn  before  giving  his  deposition,85  while  others 
hold  that  he  may  be  sworn  either  before  or  after  giving  it.s0 

3.  By  Whom  Administered.  —  In  some  states  the  oath  must  be 
administered  by  the  commissioner  or  officer  taking  the  depositions;87 
in  others  he  may  be  sworn,  in  the  presence  of  the  commissioner  or 
officer,  by  any  person  authorized  to  administer  oaths.88 


Co.  V.  Collins,  45  Kan.  88,  25  Pac.  187, 
10  L.  R.  A.  515;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Pearson,  6  Kan.  App.  825, 
49  Pac.  681. 

Contra. — Welborn  v.  Swain,  22  Ind. 
194. 

An  oath  to  "true  answers  make  to 
the  interrogatories  and  cross-inter- 
rogatories," was  held  to  be  substan- 
tially equivalent  to  an  oath  to  tell  the 
truth,  the  whole  truth  and  nothing  but 
the  truth.  Baker  v.  Kelly,  41  Miss. 
696,  93   Am.   Dec.   274. 

Contra. — Whitney  V.  Wyncoop,  4  Abb. 
Pr.    (N.  Y.)    370. 

The  omission  of  the  words  "relating 
to  the  cause  for  which  the  deposition 
is  taken,"  has  been  held  fatal.  Me. 
Parsons  v.  Huff,  38  Me.  137.  Mass.— 
Bacon  v.  Rogers,  8  Allen  146;  Hitch- 
ings  v.  Ellis,  1  Allen  475.  N.  H. — Fab- 
yan  v.  Adams,  15  N.  H.  371. 

Contra. — Bussard  v.  Cataliuo,  2  Cranch 
C.  C.  421,  4  Fed.  Cas.  No.  2,228;  Simp- 
son v.  Carleton,  1  Allen  (Mass.)  109, 
79  Am.  Dec.  707. 

An  oath  ' '  to  testify  the  whole  truth 
concerning  all  the  matters  touching 
which  he  should  be  questioned,"  was 
held  not  to  be  the  equivalent  of  an 
oath  to  testify  the  whole  truth,  al- 
though one  of  the  interrogatories  was 
"if  you  know  anything  further  ma- 
terial to  plaintiff  or  defendant  in  the 
cause  mentioned  and  conceal  nothing." 
Garrett  V.  Woodward,  2  Cranch  C.  C. 
190,  10  Fed.  Cas.  No.  5,253. 

A  certificate  that  the  witness  was 
"sworn  to  the  truth,"  and  "cautioned 
to  testify  the  truth,  the  whole  truth 
and  nothing  but  the  truth,"  was  held 
not  equivalent  to  a  statement  that  he 
had  also  been  sworn  to  testify  as  cau- 
tioned. Burroughs  v.  Booth,  1  D.  Chip. 
(Vt.)    106. 

85.  La. — Succession  of  Connolly,  6 
La.  Ann.  479.  Me. — Lewis  v.  Soper, 
44  Me.  72;  Dennison  v.  Benner,  41  Me. 
332;  Parsons  v.  Huff,  38  Me.  137; 
Erskine  v.  Boyd,  35  Me.  511;  Palmer 
v.  Fogg,  35  Me.  368,  58  Am.  Dec.  708; 
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Atkinson  v.  St.  Croix  Mfg.  Co.,  24  Me. 
171.  N.  Y— People  V.  Restell,  3  Hill 
2S9.  Ohio.— House  v.  Elliott,  6  Ohio 
497;  Putnam  r.  Larimore,  Wright  746; 
Timms  v.  Wayne,  1  Handy  400;  John- 
son v.  Booth",  1  Handy  42.  Utah. 
Homberger  r.  Alexander,  11  Utah  363, 
40  Pac.  260.  Wis. — Bowman  v.  Van 
Kuren,  29  Wis.  209. 

See  also:  Me. — Freeland  v.  Prince,  41 
Me.  105.  Mass.— Burt  v.  Allen,  103 
Mass.  41.  Pa.— Sample  v.  Robb,  16  Pa. 
305. 

But  where  the  parties  attended  the 
taking  of  the  deposition  and  no  ob- 
jection was  made  that  the  witness  was 
not  first  sworn,  the  irregularity  was 
waived.  Armstrong  v.  Burrows,  6  Watts 
(Pa.)   266. 

Necessity  for  Re -Swearing. — Where 
a  witness,  is  sworn  upon  his  appearance 
in  answer  to  a  subpoena,  and  refuses 
to  testify,  he  need  not  be  again  sworn 
later  in  the  same  proceeding,  even 
though  there  had  been  an  amendment 
to  the  pleadings  in  the  meantime.  Ex 
parte  Broekman,  233  Mo.  135,  134  S. 
W.    977. 

86.  Tooker  v.  Thompson,  3  McLean 
92,  24  Fed.  Cas.  No.  14,097;  Barron  v. 
Pettes.  18  Vt,  385.  See  also  Wight  v. 
Stiles,  29   Me.   164. 

87.  Perry  v.  Thompson,  16  N.  J.  L. 
72;  Breeden  v.  Martens,  21  S.  D.  357, 
112  N.  W.  960. 

Where  the  commissioners  were  pro- 
hibited by  the  law  of  the  place  where 
the  commission  was  to  be  executed,  to 
administer  oaths,  the  witnesses  were 
hold  to  have  been  properly  sworn  by 
a  local  officer.  Lincoln  17.  Battelle,  Q 
Wend.    (N.    Y.)    475. 

Time  for  Taking  Objection. — An  ob- 
jection that  the  oath  was  not  adminis- 
tered by  the  officer  must  be  interposed 
when  the  deposition  is  taken  where  it 
appears  that  the  objecting  party  had 
counsel  present.  Breeden  v.  Martens, 
21    S.   D.   357,  112   N.   W.   960. 

88.  U.  S. — Vaughan  V.  Blanchard.  2 
Dall.   192,    1   L.   ed.   344.     Ala.— Glover 


DEPOSITIONS 


331 


L.  Annexing  Papers  and  Documents.  —  1.  Necessity  Therefor. 
A  deposition  should  not  be  suppressed  for  the  failure  to  attach  thereto 
books  or  memoranda  used  merely  to  refresh  the  memory  of  the  wit- 
ness,89 (at  least  where  there  is  no  statute  requiring  it),00  or  books 
and  documents  which  are  called  for,  but  are  not  within  his  control,91 
or  parts  of  books  and  papers  not  material  to  the  case.92 


v.  Millings,  2  Stew.  &  P.  28.  DeL 
Ander  v.  Boss,  2  Har.  276.  Miss.— 
Cumberland  T.  &  T.  Co.  v.  State,  53 
So.  489. 

Under  the  chancery  practice  the  oath 
was  administered  to  a  witness  by  a 
master.  Flavell  t.  Flavell,  20  N.  J. 
Eq.   211. 

89.  Henderson  v.  Ilsley,  11  Smed. 
&  M.  (Miss.)  9,  49  Am.  Dec.  41;  First 
Nat.  Bank  V.  First  Nat.  Bank,  114 
Pa.  1,  6  Atl.  366;  Southern  B.  &  L. 
Assn.  v.  Pennsylvania  F.  Ins.  Co.,  23 
Pa.  Super.  88.  See  also  In  re  Water- 
man, 110  App.  Div.  115,  97  N.  Y. 
Supp.  169;  In  re  Randall,  90  App.  Div. 
192,  85  N.  Y.  Supp.  1089;  In  re  Lee, 
41  Misc.  642,  85  N.  Y.  Supp.  224; 
Bailey  V.  Laws,  3  Tex.  Civ.  App.  529, 
23   S.  W.   20. 

It  is  always  proper  to  attach  such 
memoranda  to  the  deposition.  Lang- 
ham  v.  Grigsby,  9  Tex.  493;  Steinkeller 
v.  Newton,  2  M.  &  Rob.  (Eng.)  372. 
See  also  Overman  &  Moore  V.  Hibbard, 
30  Iowa  115. 

It  was  held  proper  for  a  witness  to 
attach  to  his  answers  a  certified  copy 
of  a  bill  of  exceptions  to  which  he  had 
referred  to  refresh  his  recollection,  as 
showing  the  substance  of  admissions  of 
a  party  to  which  he  had  testified.  Igle- 
hart  v.  Jernegan,  16  111.  513. 

Use  of  Documents  Not  Annexed. — It 
is  not  permissible  to  use  a  paper  for 
the  purpose  of  refreshing  the  recol- 
lection of  a  witness  that  did  not  ac- 
company the  commission  or  was  re- 
ferred to  in  the  interrogatories.  Floyd 
v.  Mintsey,  7  Rich.  L.    (S.  C.)    181. 

90.  Where  a  document  is  read  in  full 
to  the  witness  as  part  of  an  interroga- 
tory and  transcribed  by  the  commis- 
sioner it  need  not  be  annexed,  under 
a  statute  providing  for  annexing  writ- 
ten memoranda  when  the  witness  an- 
swers from  such.  Augusta  &  S.  R. 
Co.  v.  Randall,  79  Ga.  304,  4  S.  E. 
674. 

91.  U.  S.— Winans  V.  New  York  & 
E.  R.  Co.,  21  How.  88,  16  L.  ed.  68. 
Ga. — Barnhart    v.    Sternberger,    68    Ga. 


341.  Pa.— Tilghman  v.  Fisher,  9  Watts 
441.  See  also  Lyon  v.  Barrows,  13 
Iowa   428. 

The  court  refused  to  suppress  a  depo- 
sition because  the  witness  did  not  at- 
tach to  his  answers  a  merchant's  book 
of  accounts,  and  because  he  did  not 
exhibit  to  the  commissioners  such  a 
book,  which  he  testified  was  in  another 
state.  Petersburg  Sav.  &  Ins.  v.  Man- 
hattan Fire  Ins.  Co.,  66  Ga.  446.  See 
also  Meade  v.  Keene,  3  Pet.  1,  7  L. 
ed.  581,  3  Cranch  C.  C.  51,  16  Fed. 
Cas.  No.  9,373. 

92.  A  deposition  should  not  be  re- 
jected, as  of  course,  because  of  the 
failure  to  annex  a  certain  paper  to 
the  deposition.  Much  will  depend  on 
the  character  of  the  paper  and  the 
circumstances  of  the  case.  Lobdell  v. 
Marshall,  58  N.  H.  342. 

The  court  refused  to  suppress  a  dep- 
osition because  the  witness  referred  to 
deeds  and  notes  not  set  out  or  at- 
tached as  exhibits,  where  the  deeds 
and  notes  were  not  the  basis  of  the 
action  and  there  was  no  dispute  as 
to  their  contents.  Lyon  V.  Barrows,  13 
Iowa  428. 

A  deposition  should  not  be  suppressed 
because  a  witness  refuses  to  annex 
thereto  letters  or  copies  thereof  where 
such  letters  are  largely  composed  of 
matters  not  relating  in  any  way  to 
the  controversy  between  the  parties. 
The  most  that  should  be  required  of 
the  witness  is  to  furnish  such  extracts 
from  the  letters  as  relate  to  the  ob- 
ject of  inquiry,  upon  being  paid  a  rea- 
sonable charge  for  making  such  ex- 
tract. Amherst  Bank  v.  Conkey,  4 
Mete.   (Mass.)   459. 

It  was  held  improper  to  require  a 
witness  in  response  to  interrogatories 
to  examine  a  party's  books  of  account 
and  to  make  large  abstracts  from  them 
and  to  call  on  the  commissioner  to 
verify  them,  the  proper  evidence  of 
such  matters  being  the  books  them- 
selves. Savage  v.  Birckhead,  20  Pick. 
(Mass.)    167. 

It   is  not   necessary   to   annex  copies 
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Papers  and  documents  properly  identified  in  a  deposition  and  en- 
closed therewith,  but  not  physically  attached  thereto,  are  admissible 
in  evidence.93 

2.  For  Purpose  of  Identification.  —  Statutes  sometimes  require  ex- 
hibits identified  by  a  deponent  to  be  attached  to  his  deposition."4 
When  there  is  no  such  statute,  an  exhibit  may  be  identified  by  marks 
referred  to  in  the  deposition,  or  certified  in  the  return,  or  by  a  copy 
thereto  attached,  leaving  the  original  exhibit  to  be  produced  on  the 
trial.05     But   a   paper  or   document   enclosed  with  a   deposition,   but 


of  books  to  a  deposition  in  order  to 
show  that  the  books  contained  no  en- 
tries of  a  certain  character.  Todd  v. 
Bishop,  136   Mass.  386. 

93.  Humphries  v.  Dawson,  38  Ala. 
199.  See  also  Black  v.  Webber,  1  Neb. 
(Unof.)  468,  96  N.  W.  606;  Brumskill 
V.  James,  11  N.  Y.  294. 

Such  ponderous  exhibits  as  hotel 
registers  are  sufficiently  "annexed  to" 
a  deposition  when  sealed  up  by  the 
magistrate  and  transmitted  to  the  court 
in  the  same  wrapper  with  it.  Shaw 
V.    McGregory,    105    Mass.   96. 

94.  Ark. — Crary  v.  Carradine,  4  Ark. 
216.  Ga. — Augusta  &  E.  S.  Co.  v.  Ban- 
dall,  85  Ga.  297,  11  S.  E.  706.  Mo. 
Crane  Co.  v.  Neel,  104  Mo.  App.  177, 
77  S.  W.  766;  Tyrell  v.  Cairo  &  St. 
L.  B.  Co.,  7  Mo.  App.  294.  Tex  — 
Bern    v.    Samos,    33    Tex.    760. 

A  statute  which  provides  that  ex- 
hibits must  be  identified  and  attached 
to  the  deposition,  does  not  apply  where 
the  exhibits  are  attached  to  and  made 
a  part  of  bill  or  answer.  Atkins  v. 
Guice,  21  Ark.  164;  Nicks'  Heirs  v. 
Eector,  4  Ark.  251. 

As  to  when  a  question  fairly  calls 
for  the  annexation  of  an  exhibit,  see 
Howard  v.  Orient  Mut.  Ins.  Co.,  9 
Bosw.    (N.    Y.)    645. 

95.  Cal. — Toby  v.  Oregon  Bacific  B. 
Co.,  98  Cal.  490,  33  Bac.  550.  Ind. 
Gimbel  V.  Hufford,  46  Ind.  125.  N.  H. 
Gardner  v.  Kimball,  58  N.  H.  202. 
N.  Y. — Commercial  Bank  v.  Union 
Bank,    19    Barb.    391. 

But  see  Bowman  v.  Sanborn,  25  N. 
H.  87.  See  also:  Ky.—  Speer  v.  Duff, 
27  Ky.  L.  Eep.  292,  84  S.  W.  1140. 
N.  Y.— Kelley  r.  Weber,  9  Abb.  N.  C. 
62.  Ohio. — Myers  r.  Anderson,  Wright 
513.  Pa. — Petriken  v.  Collier,  7  Watts 
&   S.   392. 

Exhibits  may  be  proved  in  chancery 
after  publication,  and  even  at  the  hear- 
ing.    Wood  v.  Mann,  2  Sumn.  578,  30 
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Fed.    Cas.    No.    17.952.      And    so    gen- 
erally, Dailey  v.  Green,  15  Pa.  118. 

The  exhibits,  having  been  properly 
identified,  may  be  forwarded  in  a  sep- 
arate package.  Bird  V.  Halsy,  87  Fed. 
671. 

Where  writings  are  to  be  proved  by 
two  or  more  witnesses  they  may  be  at- 
tached to  the  one  set  of  interrogatories 
and  appropriately  described  in  the  oth- 
ers, and  when  properly  identified  by 
the  witness  and  certified  by  the  com- 
missioner, they  are  admissible  in  evi- 
dence. Mobley  v.  Leophart,  51  Ala. 
587;  Stoddard  V.  Hill,  38  S.  C.  385, 
17    S.    E.    138. 

Where  in  answer  to  a  request  to  at- 
tach certain  exhibits  to  his  answer, 
the  deponent  explained  that  they  had 
already  been  attached  to  a  deposition 
given  by  him  in  another  case,  and  de- 
clared that  they  "are  hereto  again  re- 
ferred to,  affirmed  and  made  part  of 
my  foregoing  answers  in  this  case," 
the  exhibits  were  received  in  evidence. 
Pope  V.  Anthony,  29  Tex.  Civ.  App. 
298,   68   S.   W.   521. 

•  But  books  and  papers  should  be  ex- 
hibited to  the  witness  when  giving  his 
testimony,  where  it  would  be  neces- 
sary to  exhibit  them  to  a  witness  so 
testifying  upon  the  trial.  Nelson  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  38  Iowa 
564;   Weidner  V.  Conner,  9  Ba.  78. 

The  deposition  of  a  witness  upon  the 
identity  of  the  handwriting  of  an  in- 
strument on  file  in  the  court,  based  up- 
on the  inspection  of  a  photograph  of 
such  instrument  attached  to  the  inter- 
rogatories and  returned  with  the  depo- 
sition, is  inadmissible.  Eborn  V.  Zim- 
pelman,  47  Tex.  503,  26  Am.  Eep.  315. 
Where  the  answers  in  a  deposition 
referred  exclusively  to  an  account 
which  was  not  attached,  nor  clearly 
identified,  thev  were  rejected.  Shock- 
ley  v.  Morgan,  103  Ga.  156,  29  S.  E. 
694;   Huston  V.  Boots,  30  Ind.  461. 
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not  referred  to  or  identified  therein,  is  not  admissible  on  the  trial.98 
3.  Attaching  Copies.  —  Where  a  witness  in  a  foreign  jurisdiction 
testifies  regarding  exhibits,  he  is  not  required  to  surrender  and  at- 
tach the  original  documents  to  the  deposition,  nor  can  he  be  com- 
pelled to  do  so.  The  officer  taking  the  deposition  may,  however, 
cause  correct  copies  to  be  made  and  attached,07  and  where  a  witness 
testifies  to  the  contents  of  foreign  records  and  documents,  copies 
should  be  attached  to  his  deposition. ns  Where  an  attorney  testifies 
as  to  the  decisions  of  the  court  of  a  foreign  jurisdiction,  he  may  be 
required  on  cross-examination  to  file  with  the  deposition  copies  of 
the  opinions  or  authorities  relied  on  as  the  basis  for  his  conclusions.09 
It  is  proper  to  attach  copies  of  deeds  and  papers  where  such  might 
become  competent  evidence,  leaving  to  the  trial  court  the  question 
of  competency  in  any  particular  case.1 


96.  U.  S.— Dwyer  v.  Dunbar,  5  Wall. 
318,  18  L.  ed.  489;  The  Peterhoff, 
Blatchf.  Prize  Cas.  463,  19  Fed.  Cas. 
No.  11,024;  Dodge  V.  Israel,  4  Wash. 
C.  C.  323,  7  Fed.  Cas.  No.  3,952.  Ala. 
Apfel  v.  Crane,  83  Ala.  312,  3  So.  863. 
Ky. — Miller  v.  Miller,  7  Ky.  L.  Eep. 
359.  N.  Y.— Skinner  V.  Dayton,  5 
Johns.  Ch.  191.  Pa. — Susquehanna,  etc. 
B.  Co.  v.  Quick,  61  Pa.  328. 

An  exhibit  will  not  be  excluded  from 
evidence  where  otherwise  properly  iden- 
tified, because  it  is  described  in  the 
deposition  as  marked  "exhibit  A"  and 
is  not  so  marked,  when  there  is  no 
other  exhibit  annexed.  Marvin  V.  Eai- 
gan,  12  Cush.   (Mass.)   132. 

97.  U.  S.— Smith  v.  National  Bank 
of  D.  O.  Mills  Co.,  193  Fed.  255;  Easton 
v.  Hodges,  7  Biss.  324,  8  Fed. 
Cas.  No.  4,258.  Mass.  —  Binney  v. 
Eussell,  109  Mass.  55;  Clark  v. 
Houghton,  12  Gray  38,  43.  Miss. 
Hauenstein  v.  Gillespie,  73  Miss.  742. 
19  So.  673.  55  Am.  St.  Eep.  569.  Okla. 
MeCord-Collins  Merc.  Co.  v.  Dodson 
(Okla.),  121  Pac.  1085. 

Compare  Cohen  v.  Clark,  44  Mont. 
151,  119  Pac.  775,  that  the  copies  of 
the  records  of  a  hotel  keeper  though  he 
testified  they  were  correct  were  inad- 
missible. 

98.  U.  S.— Blackburn  v.  Crawford, 
3  Wall.  175,  18  L.  ed.  186.  Conn. 
M-ither  v.  Goddard,  7  Conn.  304.  La. 
Wiggins  r.  Ouier,  12  La.  Ann.  177. 
Pa.— Christie  V.  Nagel,  2  Yeates  213. 

Where  the  exhibit  is  part  of  public 
records  it  is  sufficient  to  attach  a  copy. 
Jackson  v.  Shepherd,  6  Cow.  (N.  Y.) 
444. 

99.  Pittsburgh,    C.    C.    &    St.    L.    E. 


Co.  v.  Austin's  Admr.,  141  Ky.  722, 
133  S.  W.  780. 

1.  U.  S.— Giles  v.  Paxson,  36  Fed. 
882.  Mass. — Sabine  v.  Strong,  6  Mete. 
270.  Miss. — Hauenstein  v.  Gillespie,  73 
Miss.  742,  19  So.  673.  N.  H.— Burn- 
ham  v.  Wood,  8  N.  H.  334.  N.  Y. 
Commercial  Bank  v.  Union  Bank,  19 
Barb.  391.  Tex. — Allen  v.  Hoxey's 
Admr.,  37  Tex.  320. 

See  also:  Ind. — Dumont  v.  McCrack- 
en,  6  Blackf.  355.  Term. — Clarissa  v. 
Edwards,  1  Overt.  392.  Wis.— Fisk  v. 
Tank,  12  Wis.  276,  78  Am.  Dec.  737. 

Where  the  original  paper  or  docu- 
ment is  in  the  possession  of  some  per- 
son without  the  jurisdiction  who  is  un- 
willing to  surrender  possession  of  it, 
copies  thereof  attached  to  a  deposition 
and  properly  identified  may  be  ad- 
mitted in  evidence  in  the  discretion  of 
the  court.  HI. — Fisher  v.  Greene,  95 
111.  94.  Ind.— Thorn  V.  Wilson,  27  Ind. 
370.  Mass.— L 'Herbette  v.  Pittsfield 
National  Bank,  162  Mass.  137,  38  N.  E. 
368;  Lee  v.  Thorndike,  2  Mete.  313. 

The  absence  of  the  original  paper 
may  be  accounted  for  and  the  copy  be 
rendered  admissible.  Gimbel  v.  Huf- 
ford,   46   Ind.   125. 

Exhibits  produced  by  a  deponent  in 
answer  to  interrogatories  and  annexed 
to  his  deposition  are  not  thereby  made 
competent  evidence  if  otherwise  incom- 
petent and  not  inspected  by  the  party 
interrogating.  Ashley  v.  Wolcott,  3 
Gray    (Mass.)    571. 

The  word  "copy"  does  not  neces- 
sarily imply  that  there  is  an  original, 
and  the  exhibit  will  not  necessarily  be 
excluded  from  evidence.  Banks  v. 
Eichardson,  47  N.  C.  109. 
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XV.  RETURN  OF  DEPOSITION.  —  A.  The  Certificate.  —  1. 
Necessity.  —  Ordinarily,  the  commissioner  or  officer  taking  a  deposi- 
tion must  return  therewith  a  certificate  of  the  fact.2 

2.  Form  and  Contents.  —  a.  General  Observations.  —  It  has  gen- 
erally been  held  sufficient,  on  principle,  to  certify  the  taking  of  depo- 
sitions in  general  terms.3 

What  Law  Governs.  —  As  a  rule,  the  certificate  must  conform  to  the 
requirements  of  the  law  of  the  place  where  the  deposition  is  to  be 
used,  but  the  statutes,  or  settled  practice,  of  some  states  permit  the 
use  of  depositions  taken  and  certified  according  to  the  law  of  the 
place  where  taken.4 


xt  is  proper  ior  a  witness  to  recite 
the  contents  of  a  note,  not  for  the 
purpose  of  proving  such  contents,  but 
to  identify  the  note.  Jones  v.  Hern- 
don,  29  N.  C.  79. 

2.  Cal  —  Thomas  v.  Black,  84  CaV 
221,  23  Pac.  1037;  People  v.  Kiley,  75 
Cal.  98,  16  Pac.  544;  People  v.  Mitchell, 
64  Cal.  85,  27  Pac.  862.  Md.— Stod- 
dert  's  Lessee  v.  Manning,  2  Har.  &  G. 
147.  N.  Y—  People  v.  White,  22  Wend. 
167.  Pa.— Scott  v.  Horn,  9  Pa.  407. 
Tex.— Davis  v.  State,  9  Tex.  App.  363. 

See  also  Lutcher  v.  United  States, 
72  Fed.  968,  19  C.  C.  A.  259,  41  U.  S. 
App.  54;  Matthewson  V.  Wilson,  7  W. 
N.  C.  (Pa.)  29.  But  see  State  v.  Val- 
entine, 29  N.  C.  225,  as  to  waiver. 

A  certificate  that  the  commissioner 
has  "taken"  the  deposition  includes 
the  examination  of  the  witness  and  the 
writing  down  of  his  answers.  Ludlam 
v.  Broderick,  15  N.  J.  L.  269. 

Proved  by  Master's  Report. — It  seems 
that  the  omission  of  a  certificate  to 
a  deposition  may  be  cured  by  a  recital 
of  the  taking  of  the  deposition  in  the 
master's  report.  Smith  v.  Profitt,  82 
Va.  832,  1  S.  E.  67.  An  uncertified 
deposition  was  permitted  to  be  proved 
after  the  death  of  the  witness,  by  the 
deposition  of  the  magistrate  who  took 
it.  Wood  v.  Fleetwood,  19  Mo.  529. 
But  see  Amory  and  Fellowes,  5  Mass. 
219. 

Revenue  Stamp.  —  Depositions  will 
not  be  suppressed  because  the  notary's 
certificate  does  not  bear  an  internal 
revenue  stamp.  Magic  Packing  Co.  V. 
Stone-Ordean  Wells  Co.,  158  Ind.  538, 
64  N.  E.  11. 

When  Certificate  Made. — The  caption 
to  the  deposition  may  be  drawn  after 
the  examination  has  been  finished. 
Sayre  V.  Sayre,  14  N.  J.  L.  487.  The 
certificate  need  not  be  made  immediate- 


ly at  the  close  of  the  examination,  if 
there  is  no  statutory  rule  which  re- 
quires it  and  it  is  made  within  a  reason- 
able time  thereafter.  Lee  v.  Burke,  10 
La.  534.  See  also  Morgan  v.  Jones,  44 
Conn.  225. 

3.  Ala.— King  v.  King,  28  Ala.  315; 
DeWitt  r.  Bigelow,  11  Ala.  480.  Mass. 
Sabine  V.  Strong,  6  Mete.  270.  Vt. 
Barron  v.  Pettes,  18  Vt.  385. 

But  see  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  186,  3  Fed.  Cas.  No.  1,694 
(the  failure  to  state  in  the  return 
when  or  where  the  depositions  were 
taken  will  cause  their  suppression) ; 
Johnson  V.  Perry,  54  Vt.  459  (that  "no 
presumptions  are  made  in  favor  of  the 
regularity  of  proceedings  .  .  .  further 
than  what  appears  in  the  caption"). 

Surplusage. — A  commissioner's  opin- 
ion as  to  the  sufficiency  of  the  proof 
contained  in  the  deposition  is  mere  sur- 
plusage and  is  not  ground  for  rejecting 
the  deposition.  Lee  v.  Burke,  10  La. 
534. 

Pursuant  to  Commission. — It  seems 
that  it  should  affirmatively  appear  that 
depositions  have  been  taken  under  a 
commission.  Davis  v.  Allen,  14  Pick. 
(Mass.)  313.  And  see  King  v.  King, 
28  Ala.  315. 

4.  Fla.  —  State  v.  McRae,  49  Fla. 
389,  38  So.  605.  la. — State  V.  Mosher, 
128  Iowa  82,  103  N.  W.  105,  distinguish- 
ing In  re  Attorney,  83  N.  Y.  164,  and 
following  In  re  Wellcome,  23  Mont.  259, 
58  Pac.  711.  Kan.  —  In  re  Burnett,  73 
Kan.  609,  85  Pac.  575.  Me.— State  v. 
Kimball,  50  Me.  409;  Blake  v.  Blossom, 
15  Me.  394.  Miss. — Henderson  v.  Cargill, 
31  Miss.  367.  Mo. — In  re  Wogan,  103 
Mo.  App.  146,  77  S.  W.  490.  Pa.— In  re 
Irvine's  Estate,  209  Pa.  321,  58  Atl. 
617;  Rhees  r.  Fairchild,  160  Pa.  555, 
28  Atl.  928.     Utah. — Davidson  v.  Mun- 
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Agreements  of  Parties.  —  When  a  deposition  is  taken  under  an  agree- 
ment of  parties,  it  suffices  that  the  certificate  meets  the  requirements 
of  the  agreement.5  And  the  parties  may  agree  to  waive  the  certificate 
or  any  informalities  and  omissions  therein.6 

Necessity  for  Caption.  —  The  mere  want  of  a  caption  will  not  in- 
validate a  deposition,  where  all  that  a  caption  would  have  contained 
is  contained  in  the  papers  accompanying  the  deposition.7 

Form  of  Caption. —  In  the  absence  of  a  statute  or  rule  prescribing  the 
form,  no  particular  form  of  caption  or  certificate  is  necessary.8 

There  is  a  presumption  that  the  commissioner  or  officer  has  performed 
his  duty;  and  if  his  acts  are  certified,  the  manner  of  performing  those 
acts  need  not  be  set  forth  with  any  greater  detail  than  is  required  by 
express  statutes  and  rules  of  court.9 


sey,  29  Utah  181,  80  Pac.  743.  Vt. 
Danforth  v.  Reynolds,  1  Vt.  259. 

And  see  Johnson  v.  Perry,  54  Vt.  459; 
Krohn,  Fechheimer  &  Co.  v.  Sohn,  68 
W.  Va.  687,  70  S.  E.  699.  See  also: 
U.  S. — In  re  Lam  Jung  Sing,  150  Fed. 
608,  distinguishing  and  disapproving 
United  States  V.  Horn  Hing,  48  Fed. 
635;  Desheaux  V.  Railroad  Co.,  147 
Fed.  926.  Ind.— Midland  County  V. 
Citizens'  Nat.  Bank,  34  Ind.  App.  107, 
72  N.  E.  290.  N.  Y.— Deery  v.  Byrne, 
120  App.  Div.  6,  104  N.  Y.  Supp.   836. 

Presumption  as  to  Law. — But  in  the 
absence  of  proof  of  the  laws  of  the 
state  where  the  deposition  was  taken, 
the  sufficiency  of  the  certificate  may  be 
determined  by  the  law  of  the  place 
where  it  is  to  be  used.  Coopwood  v. 
Foster,  12  Smed.  &  M.   (Miss.)   718. 

Change  in  Law. — It  has  been  held 
that  depositions  may  not  be  used  where 
they  have  not  been  taken  in  conformity 
with  the  law  in  force  at  the  time  they 
were  offered  in  evidence,  although  tak- 
en in  conformity  with  a  law  in  force 
at  the  time  of  the  taking.  McCotter 
v.  Hooker,  8  N.  Y.  497;  s.  c.  2  Edm. 
Sel.  Cas.  260,  Code  R.  (N.  S.)  217; 
Crawford  v.  Halsted,  20  Gratt.  (Va.) 
211.  See  also  Smith  v.  Grosjean,  1  Pat. 
&  H.   (Va.)   109. 

Contra. — Marks  v.  Crow,  14  Ore.  382, 
13  Pac.  55;  Armstrong  v.  Griswold,  28 
Vt.  376. 

5.  Cal.— People  v.  Grundell,  75  Cal. 
301,  17  Pac.  214;  Elgin  v.  Hill,  27  Cal. 
372.  Ga.— Shorter  v.  Marshall,  49  Ga. 
31.  Mich. — Knight  v.  Emmons,  4  Mich. 
554.  N.  Y. — Creamer  v,  Jackson,  4 
Abb.  Pr.  413.  Vt.— Bates  v.  Maeck,  31 
Vt.  456. 

6.  la. — Shoemake  v.  Smith,  80  Towa 
655,  45   N.  W.   744.     Mich.— Knight   ft 


Emmons,  4  Mich.  554.  Nev. — Loekhart 
v.  Mackie,  2  Nev.  294. 

And  see  Shorter  v.  Marshall,  49  Ga, 
31. 

Waiver. — A  stipulation  that  deposi- 
tions may  be  used  as  evidence  is  a 
waiver  of  an  objection  that  the  return 
does  not  certify  the  cause  for  taking 
the  deposition.  Douglass  v.  Rogers,  4 
Wis.  304. 

7.  Krohn,  Fechheimer  &  Co.  V.  Sohn, 
68  W.  Va.  687,  70  S.  E.  699. 

8.  Ala. — Boykin  V.  Smith,  65  Ala. 
294.  Cal.— Short  v.  Frink,  151  Cal. 
83,  90  Pac.  200.  111.— Behrensmeyer  v. 
Kreitz,  135  111.  591,  26  N.  E.  704.  La. 
Murray  v.  Larabie,  8  Mont.  208,  19 
Pac.  574.  N.  Y—  Sheldon  v.  Wood,  2 
Bosw.  267.  Ore.— Clark  v.  Ellis,  9  Ore. 
128,  when  taken  out  of  state.  Tex. 
Golden  v.  State,  22  Tex.  App.  1,  2  S. 
W.  531;  Kerry  v.  State,  17  Tex.  App. 
178,  50  Am.  Rep.  122.  Vt.— Nye  v. 
Spalding,   11   Vt.   501. 

"A  certificate  of  this  character  is 
not  required  to  be  made  with  all  the 
particularity  and  technicality  of  entries 
of  judicial  proceedings,  and  is  to  re- 
ceive only  a  fair  and  reasonable  con- 
struction."    Lyon  V.  Ely,  24  Conn.  507. 

9.  Ala. — Thrasher  v.  Ingram,  32  Ala. 
645;  Luckie  v.  Carothers,  5  Ala.  290; 
Dearman  v.  Dearman,  5  Ala.  202.  Idaho. 
Darby  v.  Heagerty,  2  Idaho  260,  13 
Pac.  85.  Ind. — Guthrie  v.  Buckeye 
Cannel  Coal  Co.,  66  Ind.  543.  Mo. 
Walley  v.  Gentry,  68  Mo.  App.  298. 
Neb.— Donovan  v.  Hibbler,  3  Neb. 
(Unof.)  652,  92  N.  W.  637.  Nev. 
State  v.  Depoister,  21  Nev.  107,  25 
Pac.  1000;  Blackie  v.  Cooney,  8  Nev. 
41.  N.  Y— People  v.  Restell,  3  Hill 
289;  Williams  v.  Eldridge,  1  Hill  249; 
Sheldon  v.  Wood,  2  Bosw.  267.     N.  D. 

Vol.  VII 


336 


DEPOSITIONS 


V.  A.  Patrick  &  Co.  r.  Nurenberg,  21 
N.  D.  377,  13]  N.  \V.  254.  Tex.— II mis 
ton  &  T.  ('.  R.  Co.  r.  Larkin,  CI  Tex. 
454.  Wis.— Horton  V.  Arnold,  IS  Wis. 
212. 

See  also  People  v.  Grundell,  75  Cal. 
301,  17  Pae.  214.  But  see  People  v. 
Murine,  54  Cal.  575;  Goodhue  v.  Grant, 
1  Pinn.   (Wis.)   566.     See  also  D,  infra. 

Sufficiency  of  Certificate. — "In  gen- 
eral, it  has  been  considered  sufficient, 
if  it  appear  that  the  interrogatories 
have  been  put  and  answered,  and  the 
deponent  sworn,  and  the  commission  re- 
turned executed."  Reed  v.  Boardman, 
20  Pick.  (Mass.)  441.  To  the  same 
effect,  see  Amherst  Bank  v.  Root,  2 
Mete.  (Mass.)  522;  also  Brown  v.  King, 
5    Mete.    (Mass.)    173. 

A  return,  showing  that  the  witness 
was  sworn  and  examined  under  a  com- 
mission, and  signed  by  the  commission- 
ers, as  such,  has  been  held  sufficient. 
Bolte  i\  Van  Rooten,  4  Johns.  (N.  Y.) 
130.  See  also  Clark  v.  Ellis,  9  Ore. 
128. 

A  certificate  which  shows  that  the 
witness  was  sworn  to  testify  in  the 
cause,  and  that  his  testimony  was  re- 
duced to  writing  and  subscribed  by 
him  in  the  presence  of  the  officer  at 
the  time  and  place  specified  in  the  no- 
tice, is  ordinarily  sufficient.  Thomas 
V.  Wheeler,  47  Mo.  363;  Moss  v.  Booth, 
34  Mo.  316. 

A  certificate  that  the  deposition  was 
reduced  to  writing  in  the  presence  of 
the  witness  and  subscribed  in  the  pres- 
ence of  the  witness  is  sufficient,  al- 
though it  omits  to  state  that  it  was 
reduced  to  writing  in  the  presence  of 
the  officer  as  required  by  the  statute. 
Jolliffe   v.   Collins,   21    Mo.   338. 

A  certificate  that  the  witness  was 
known  to  the  commissioner  and  was 
duly  sworn  and  his  testimony  taken 
down  and  subscribed  in  the  presence 
of  the  commissioner  at  a  certain  time 
and  place  has  been  held  sufficient.  Stet- 
son v.  Lyons,  34  Ala.  140.  See  also 
Boykin  v.  Smith,  65  Ala.  294;  Roberts 
c.  Fleming,  31   Ala.  683. 

A  certificate  that  the  deposition  was 
taken  by  the  commissioner  and  sworn 
to  and  subscribed  before  him  has  been 
held  a  sufficient  proces  verbal  of  the 
manner  of  taking  it.  Winn  v.  Two- 
good,  9  La.  422;  Beale  v.  Brandt,  7  La. 
583.  But  see  Succession  of  Connolly, 
6   La.   Ann.   479. 

A  caption  showing  that  the  witness 
was   first    sworn,   and   when   and   where 
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and  by  what  authority  the  deposition 
of  the  witness  was  taken,  was  held  a 
sufficient  proces  verbal.  Cain  v.  Loeb, 
26  La.  Ann.  616;  Blair  V.  Collins,  15 
La.  Ann.  683;  Ferriber  v.  Latting,  9 
La.   Ann.   169. 

Necessary  Showing  of  Compliance 
With  Statute.— The  Iowa  statute  (Code 
§3735)  contemplates  the  reading  over 
of  the  deposition  to  or  by  the  witness 
before  it  is  signed  and  sworn  to  by 
him,  and  this  fact  should  appear  in 
the  certificate.  Ball  v.  Sykes,  70  Iowa 
525,  30   N.  W.   929. 

Mere  Jurat. — But  a  mere  jurat  is 
not  a  sufficient  certification.  Cal. — Peo- 
ple v.  Morine,  54  Cal.  575.  La. — Suc- 
cession of  Connolly,  6  La.  Ann.  479. 
Mont. — Murray  v.  Larabie,  8  Mont. 
208,  19  Pac.  574.  See  also  Porter  v. 
Beltzhoover,  2  Har.  (Del.)  484.  But 
see  People  v.  Riley,  75  Cal.  98,  16  Pac. 
544. 

The  signature  of  the  commissioner 
at  the  bottom  of  the  commission,  to- 
gether with  the  a  recital  at  the  top 
thereof  "I,  S.  W.,  being  duly  sworn, 
in  answer  to  the  first  interrogatory," 
etc.,  was  held  an  insufficient  certifi- 
cate. Bailis  v.  Cochran,  2  Johns.  (N. 
Y.)   417. 

But  a  certificate  that  "the  foregoing 
testimony  was  sworn  to  and  subscribed 
before  me  this  October  16,  1888.  J.  T. 
Washington,  J.  P.,"  etc.,  was  held  suffi- 
cient. Clark  r.  State,  28  Tex.  App. 
189,  12  S.  W.  729,  19  Am.  St.  Rep.  817. 
But  see  Homberger  v.  Alexander,  11 
Utah  363,  40  Pac.  260. 

Signature  and  Seal  of  Commissioner. 
It  was  held,  in  Pennsylvania,  a  suffi- 
cient execution  of  an  ex  parte  com- 
mission that  the  commissioners  annexed 
their  names  to  the  deposition  and  put 
their  seals  upon  the  envelope.  Nus- 
'sear  v.  Arnold,  13  Serg.  &  R.  (Pa.)  323. 
But  the  signature  of  the  commissioner 
upon  the  deposition  was  not  alone  a 
sufficient  certificate.  Scott  v.  Horn,  9 
Pa.  407. 

Under  Earlier  Statutes. — But  under 
the  United  States  Judiciary  Act  of 
1789  and  similar  statutes,  the  certificate 
must  have  certified,  in  detail,  the  man- 
ner in  which  a  commissioner  executed 
the  commission.  Bell  v.  Morrison,  1 
Pet.  (U.  S.)  351,  7  L.  ed.  174;  Jones 
v.  Knowles,  1  Cranch  C.  C.  (U.  S.) 
523,  13  Fed.  Cas.  No.  7,474;  Johnson 
V.  Booth,  1  Handy  (Ohio)  42;  Beidell 
v.  Cook,  1  Handy  "(Ohio)   94. 
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Effect  of  Statutes  Prescribing  Form.  —  Statutes  and  rules  prescribing 
forms  of  caption  and  certificate,10  and  the  indorsement  of  the  return 
upon  the  commission,11  and  the  like,  are  generally  regarded  as  direc- 
tory.12 

Rule  of  Construction.  —  A  substantial  compliance  with  the  statute 
prescribing  the  manner  of  taking  and  the  certification  of  depositions 
is  all  that  is  generally  required.13    Where  the  deposition  as  a  whole, 


10.  Bickley  v.  Biekley,  136  Ala.  548, 
34  So.  946;  Nye  v.  Spalding,  11  Vt. 
501. 

Statutory  Forms. — "No  mere  verbal 
strictness,  like  that  applied  to  dilatory 
pleas,  has  ever  been  allowed,  but  the 
question  has  always  been,  has  there 
been  a  substantial  compliance  with  the 
law,  giving  to  the  language  used,  a  rea- 
sonable and  sensible  interpretation." 
Poland,  C.  J.,  in  MeCrillis  v.  McCrillis, 
38  Vt.  135.  Where  a  form  of  caption 
and  certificate  is  prescribed  by  stat- 
ute, it  must  be  substantially-  followed. 
Lund  v.  Dawes,  41  Vt.  370.  But  it  need 
not  be  literally  followed.  But  see  San- 
ders v.  Howe,  1  D.  Chip.  (Vt.)  363. 
Under  a  statute  which  seemed  to  con- 
template a  separate  caption  and  cer- 
tificate and  the  signing  of  each  by  the 
commissioner,  a  deposition  was  ad- 
mitted in  evidence  although  the  cap- 
tion and  certificate  were  written  to- 
gether and  the  commissioner  signed  but 
once.  Hauxhurst  v.  Hovey,  26  Vt.  544. 
It  has  been  suggested  that  where  the 
statute  prescribes  a  form  of  certificate, 
a  rather  strict  conformity  thereto 
should  be  required.  Western  Union 
Tel.  Co.  V.  Collins,  45  Kan.  88,  25  Pae. 
187,  10  L.  R.  A.  515. 

11.  It  has  been  held  a  substantial 
compliance  with  a  statute  requiring  the 
endorsement  of  the  return  on  the  com- 
mission to  write  the  same  upon  a  blank 
sheet  of  paper  attached  to  the  com- 
mission (La. — Gordon  v.  Nelson,  16  La. 
321.  Mich.— Cook  v.  Bell,  18  Mich.  387. 
Minn. — Tyson  v.  Kane,  3  Minn.  287. 
N.  Y.— Pendell  v.  Coon,  20  N.  Y.  134, 
disapproving  Fleming  v.  Hollenback,  7 
Barb.  271.  Eng. — Philips  v.  Philips,  4 
Jur.  599.  Contra,  Beatty  v.  Ambs,  11 
Minn.  331),  or  upon  the  interrogatories 
or  depositions  attached  to  the  commis- 
sion (Pendell  v.  Coon,  supra;  McCleary 
v.  Edwards,  27  Barb.  (N.  Y.)  239; 
Hall  v.  Barton,  25  Barb.   (N.  Y.)   274). 

The  words,  "the  execution  of  this 
commission  appears  in  certain  schedules 
hereto    annexed,"    signed    by    the    com- 


missioner, is  a  sufficient  endorsement 
of  the  return  on  the  commission,  where 
the  schedules  referred  to  show  that  the 
witness  was  properly  sworn  and  ex- 
amined. Goodyear  v.  Vosburgh,  41 
How.  Pr.   (N.  Y.)   421. 

Return  on  Envelope. — A  return  en- 
dorsed on  the  envelope  was  held  in- 
sufficient. Philips  v.  Philips,  4  Jur. 
(Eng.)   599. 

12.  F.  A.  Patrick  &  Co.  V.  Nurn- 
berg,  21  N.  D.  377,  131  N.  W.  254; 
Riser  v.  Southern  Ry.  Co.,  67  S.  C. 
419,  46  S.  E.  47;  McKenzie  V.  Barnes, 
12  Rich.  (S.  C.)  205. 

13.  Ala.— Mobile  Life  Ins.  Co.  v. 
Walker,  58  Ala.  290;  Campbell  v.  AVood- 
cock,  2  Ala.  41;  Parker  v.  Haggarty, 
1  Ala.  632;  Brahan  v.  Debrell,  1  Stew. 
14.  Cal.— People  v.  Mitchell,  64  Cal. 
85,  27  Pac.  S62.  Colo.— Gibbs  v.  Gibbs, 
6  Colo.  App.  368,  40  Pae.  781;  Nevitt 
v.  Crow,  1  Colo.  App.  453,  29  Pae.  749. 
HI. — In  re  Arrowsmith,  206  111.  352,  69 
N.  E.  77,  distinguishing  In  re  Noble, 
124  111.  266,  15  N.  E.  850;  Corgan  v. 
Anderson.  30  111.  95.  Ind. — Bolds  v. 
Woods,  9  Ind.  App.  657,  36  N.  E.  933. 
Kan.— Case  v.  Huey,  26  Kan.  .553. 
Me. — Harris  v.  Brown,  63  Me.  51.  Md. 
Crichton  v.  Smith,  34  Md.  42;  Bladen 
v.  Cockey,  1  Har.  &  McH.  230.  Mass. 
Simpson  v.  Dix,  131  Mass.  179;  Hunt 
v.  Lowell  Gas  Light  Co.,  1  Allen  343; 
Frye  v.  Barker,  2  Pick.  65;  Bradstreet 
v.  Baldwin,  11  Mass.  229.  Mich. — 
Thompson  v.  Clay,  60  Mich.  627,  27 
N.  W.  699;  Patterson  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  54  Mich.  91,  19  N.  W. 
761.  Mo. — Patterson  v.  Fagan,  38  Mo. 
70;  McLean  v.  Thorp,  4  Mo.  256.  Nev. 
Scott  v.  Bullion  Min.  Co.,  2  Nev.  81. 
N.  H.— Ilayward  v.  Barron,  3S  N.  H. 
366.  N.  J.— Sayre  V.  Sayre,  14  N.  J. 
L.  487.  N.  Y.— McCall  v.  Sun  Mut. 
Ins.  Co.,  50  N.  Y.  332;  s.  c,  2  Jones 
&  S.  312;  Mcf otter  r.  Hooker,  8  N.  Y. 
497,  s.  c,  2  Edm.  Sel.  Cas.  260,  Code 
Rep.  (X.  8.)  12 1 7 ;  Champlin  v.  ;Stodart, 
<i  I  lfow.  Pr.  378;  Cheever  r.  Saratoga 
County  Bank,   47   How.  Pr.   376;    Clark 
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including  the  answers,  construed  with  the  certificate  authenticating 
them,  show  a  substantial  compliance  with  the  statute,  the  deposition 
will  not  be  suppressed.14  And  it  has  generally  been  held  proper  to 
consider  together,  for  the  purpose  of  aiding  each  other,  the  caption 
and  certificate,  or  caption,  certificate  and  commission,15  or  the  cap- 
tion, certificate  and  notice  of  taking  the  deposition  referred  to  in 
the  certificate,10  or  the  caption,  certificate  and  any  written  agreement 
of  the  parties  relating  to  the  taking  of  the  deposition  referred  to  in 
the  certificate  and  annexed  thereto.17 


v.  Sullivan,  55  Hun  604,  8  N.  Y.  Supp. 
565;  Wallace  v.  Blake,  24  Jones  &  S. 
519,  16  Civ.  Proc.  384,  4  N.  Y.  Supp. 
438;  Crane  v.  Evans,  12  Civ.  Proc.  445. 
N.  D—  F.  A.  Patrick  &  Co.  V.  Nurn- 
berg,  21  N.  D.  377,  131  N.  W.  254. 
Ohio. — Honpt  V.  Houpt,  Wright  157. 
Pa. — In  re  Koockagey,  6  Phila.  46.  Tex. 
Garner  v.  Cutler,  28  Tex.  175;  Adams 
V.  State.  19  Tex.  App.  250.  Vt. — Farm- 
ers' &  Mechanics'  Bank  v.  Hathaway, 
36  Vt.  539;  Bates  v.  Maeck,  31  Vt. 
456. 

Rules  of  Court. — Courts  may  make 
rules  governing  depositions  not  in  con- 
flict with  the  statutes  upon  the  sub- 
ject. McKinney  v.  Wilson,  133  Mass. 
131. 

14.  Ala. — Thrasher  v.  Ingram,  32 
Ala.  645.  N.  D.— F.  A.  Patrick  &  Co. 
V.  Nurnberg,  21  N.  D.  377,  131  N.  W. 
254.  Tex. — Missouri,  etc.  R.  Co.  v. 
Denton,  29  Tex.  Civ.  App.  284,  68  S.  W. 
336. 

15.  TJ.  S. — Jones  v.  Oregon  Central 
R.  Co.,  3  Sawy.  523,  13  Fed.  Cas.  No. 
7,486.  See  Columbus  R.  Co.  v.  Pat- 
terson, 143  Fed.  245,  73  C.  C.  A.  603. 
Ala. — Birmingham  Union  R.  Co.  v.  Alex- 
ander, 93  Ala.  133,  9  So.  525;  Broad- 
nax  V.  Sullivan,  29  Ala.  320;  King  v. 
King,  28  Ala.  315.  Ga. — Mathis  v.  Col- 
bert, 24  Ga.  384;  Johnson  r.  Clarke,  22 
Ga.  541.  111.— Kendall  V.  Limberg,  69 
111.  355;  Greene  County  V.  Bledsoe,  12 
111.  267.  Ind. — Atkinson  v.  Starbuck, 
6  Blackf.  353.  la.— Jones  v.  Smith,  6 
Iowa  229.  Ky. — Manders'  Com.  v.  East- 
ern Star  Hospital,  27  Ky.  L.  Rep.  254, 
84  S.  W.  761.  Miss. — Henderson  V.  Car- 
gill,  31  Miss.  367.  Mo. — Vawter  v. 
Hultz,  112  Mo.  633,  20  S.  W.  689; 
Borders  v.  Barber,  81  Mo.  636.  Neb. 
McClintock  v.  State  Bank,  52  Neb.  130, 
71  N.  W.  978.  N.  H.— Currier  v.  Bos- 
ton &  M.  R.  R,  31  N.  H.  209.  N.  Y. 
Goodyear  v.  Yosburgh,  41  How.  Pr. 
421.  Ohio. — Timms  v.  Wayne,  1  Handy 
400.      S.    C— Wallingford     v.     Western 
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Union  Telegraph  Co.,  60  S.  C.  201,  38 
S.  E.  443;  Henderson  V.  Williams,  57 
S.  C.  1,  35  S.  E.  261.  Tex.— Bush  v. 
Barron,  78  Tex.  5,  14  S.  W.  238;  Hous- 
ton &  T.  C.  R.  Co.  v.  Larkin,  64  Tex. 
454;  Carroll  v.  Welch,  26  Tex.  147.  Va. 
Steptoe  v.  Read,  19  Gratt.  1.  See  also 
Atkinson  v.  St.  Croix  Mfg.  Co.,  24  Me. 
171. 

But  see  Slaughter  v.  Rivenbark,  35 
Tex.  68;  Southern  Pacific  R.  Co.  v. 
Royal   (Tex.  Civ.  App.),   23  S.  W.   316. 

Aiding  Certificate  by  Rule  of  Court. 
So  the  caption  and  certificate  and  a 
copy  of  the  rule  of  court  attached  to 
the  return  may  be  considered  together. 
Vincent  v.  Huff,  8  Serg.  &  R.  (Pa.) 
381. 

The  caption,  certificate,  notice,  inter- 
rogatories and  order  may  be  considered 
together.  Merrill  v.  Dawson,  Hemp. 
563,  17  Fed.  Cas.  No.  9,469,  affirmed, 
Fowler  v.  Merrill,  11  How.  (U.  S.) 
375,  13  L.  ed.  736. 

Aiding  Certificate  by  Deposition. — It 
has  been  held  proper  to  supply  the  de- 
ficiencies in  the  certificate  by  state- 
ments contained  in  the  deposition  (Mis- 
souri, K.  &  T.  R.  Co.  V.  Denton,  29 
Tex.  Civ.  App.  284,  68  S.  W.  336;  Wan- 
zer  v.  Hardy,  4  Wis.  229),  or  in  the 
caption    (King   v.   King,    28   Ala.   315). 

16.  111.— Illinois  Central  R.  Co.  v. 
Cowles,  32  111.  116.  Ind.— Atkinson  V. 
Starbuck,  6  Blackf.  353.  Md.— Clogg 
v.  MacDaniel,  89  Md.  416,  43  Atl.  795. 
Mo. — Warlick  v.  Peterson,  58  Mo.  408; 
Walley  v.  Gentry,  68  Mo.  App.  298. 
Pa. — Tilghman  v.  Fisher,  9  Watts  441. 
R.  I.— Dean  v.  Millard,  1  R.  I.  283.  S.  C. 
Wallingford  v.  Western  Union  Tele- 
graph Co.,  60  S.  C.  201,  38  S.  E.  443; 
Henderson  v.  Williams,  57  S.  C.  1,  35 
S.  E.  261;  Bulwinkle  v.  Cramer,  30  S.  C. 
153,  8  S.  E.  689.  Tenn.— Read  v.  Pat- 
terson, 11  Lea  430.  W.  Va.— Krohn 
Fechheimer  &  Co.  V.  Sohn,  68  W.  Va. 
687,  70  S.  E.  699. 
1      17.     Bates  v.  Maeck,  31  Vt.  456. 
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Depositions  should  not  be  rejected  for  clerical  errors  and  omissions 
in  the  caption  and  certificate  which  do  not  affect  the  meaning.13  Nor 
will  a  misdescription  in  the  certificate  be  ground  for  suppressing  a 
deposition,  where  the  commissioner  is  not  required  to  certify  anything 
in  respect  to  the  commission.19  But  where  the  statute  prescribes  the 
form,  failure  to  comply  therewith  may  result  in  the  suppression  of 
the  deposition  ;20  nor  is  it  permissible  to  prove  by  parol  evidence  mat- 
ters which  a  statute  requires  to  be  certified.21 

Necessity  for  Separate  Captions. —  Except  as  provided  by  statutes  and 
rules  of  court,  neither  a  separate  caption  or  preamble,  is  required.22 
And  but  one  caption  and  certificate  is  required  to  several  depositions 
taken  under  a  single  commission  or  notice.23 


18.  U.  S— Bussard  v.  Catalino,  2 
Cranch  C.  C.  421,  4  Fed.  Cas.  No.  2,228. 
Ark.— Stone  v.  Stillwell,  23  Ark.  444. 
Ga.— Baird  v.  Smith,  124  Ga.  251,  52 
S.  E.  655.  Ind.— Payne  V.  West,  99  Ind. 
390.  la.— Jones  v.  Smith,  6  Iowa  229. 
Me.— Kidder  v.  Blaisdell,  45  Me.  461. 
Nev. — Loekhart  V.  Mackie,  2  Nev.  294. 
Vt.— Davis  v.  Davis,  48  Vt.  502.  See 
also,  Columbus  Ey.  Co.  v.  Patterson, 
143  Fed.  245,  73  C.  C.  A.  603. 

Error  in  Caption. — "Even  where  the 
answers  to  interrogatories  were  headed 
with  a  case  different  from  that  stated 
in  the  questions  and  commission,  but 
there  appeared  enough  to  show  that  the 
answers  were  really  intended  for  this 
latter  case,  it  was  held  that  they  might 
be  read  in  this  latter  case."  Mathis  v. 
Colbert,  24  Ga.  384. 

Jurisdictional  Defect. — But  the  court 
will  not  supply  the  word  that  is  juris- 
dictional where  another  might  be  as 
fairlv  intended.  Dunkle  v.  Worcester, 
5  Biss.  102,  8  Fed.  Cas.  No.  4,162. 

19.  Kendall   v.  Limberg,  69  111.  355. 

20.  Insufficient  Caption  and  Cer- 
tificate.— The  following  caption  and 
certificate  has  been  held  insufficient: 
"  'W.  F.  Humphreys.  Charles  E.  Griffin, 
et  al.,  No.  15,384.  In  the  County  Court 
of  Dallas  County.  At  Law.  Answers 
and  depositions  of  W.  F.  Humphrey  to 
the  accompanying  direct  and  cross  in- 
terrogatories propounded  to  him  in  said 
cause  taken  before  W.  II.  Adams,  a 
notary  public  in  and  for  the  parish  of 
Calcasieu,  state  of  Louisiana,  in  ac- 
cordance with  the  accompanying  com- 
mission, and  agreement  between  attor- 
neys for  plaintiff  and  attorneys  for  de- 
fendants,  respectively,   in    page 


of  direct  interrogatories  hereto  at- 
tached.' The  certificate  thereto  is 
as  follows:   'State  of  Louisiana,  Parish 


of  Calcasieu.  I,  W.  H.  Adams,  a  no- 
tary public  in  and  for  the  parish  of 
Calcasieu,  state  of  Louisiana,  do  here- 
by certify  that  the  foregoing  answers 
of  W.  F.  Humphrey,  the  witness  here- 
inbefore named,  were  made  before,  re- 
duced to  writing  by  me,  subscribed  and 
sworn  to  before  me  on  the  23rd  day  of 
April,  A.  D.  1910.  Given  under  my 
hand  and  seal  of  office  this,  the  23r'd 
day  of  April,  A.  D.  1910.  W.  H. 
Adams,  Notary  Public  in  and  for  Cal- 
casieu Parish,  State  of  Louisiana.' 
Griffin  v.  Humphrey  (Tex.  Civ.  App.), 
138  S.  W.  1111,  following  Missouri,  K. 
&  T.  B.  Co.  v.  Graves  (Tex.  Civ.  App.), 
122  S.  W.  458,  and  Eailway  Co.  v. 
Broussard,  69  Tex.  617.  7  S.  W.  374,  in 
which  a  deposition  with  a  similar  cap- 
tion and  certificate  was  held  not  to 
meet  the  requirements  of  the  statute 
in  that  the  certificate  did  not  show 
that  the  deposition  was  sworn  to  by 
the  witness  before  the  officer  taking 
the  same. 

21.  Harris  v.  Wall,  7  How.  (U.  S.) 
693,  12  L.  ed.  875.  And  see  notes  im- 
mediately following. 

Compare  Younce  V.  Broad  Eiver 
Lnmb.  Co.,  155  N.  C.  239,  71  S.  E. 
329. 

22.  Ala.— Boykin  v.  Smith,  65  Ala. 
294.  Ga. — Flournov  r.  First  Nat.  Bank, 
79  Ga.  810,  2  S.  E.  547.  N.  H.— Cur- 
rier v.  Boston  &  M.  E.  E.,  31  N.  H. 
209. 

23.  Ala.— Gulf  City  Ins.  Co.  r. 
Stephens,  51  Ala.  121.  Cal. — Pralus  v. 
Pacific  Gold  and  Silver  Min.  Co.,  35 
Cal.  30.  Mass. — Howe  v.  Pierson,  12 
Gray  26.  Minn. — Day  v.  Eaguet,  14 
Minn.  273.  Mo.  —  Lord  r.  Siegel,  5 
Mo.  App.  582.  Pa. — Morss  v.  Palmer, 
15  Pa.  51. 

Separate    certificates    for    the    inter- 
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b.  What  Musi  Appear. — (I.)  Court  and  Cause. — The  caption  and 
certificate  together  must  show  the  court  and  cause  in  which  the  depo- 
sitions are  to  be  used,24  but  they  need  not  show  the  nature  of  the  ac- 
tion.-5    If  the  court  and  action  are  fairly  identified,   mistakes  and 


rogatories  and  cross-interrogatories  are 
not  required.  Westeott  V.  Allison,  1 
Del.   Ch.   74. 

Separate  Captions. — That  "the  no- 
tary affixed  to  the  answers  of  each 
witness  a  separate  caption  and  cer- 
tificate, showing  that  they  were  sworn 
to  before  him  by  the  respective  wit- 
nesses whose  answers  they  purported 
to  be,"  is  no  reason  for  quashing  the 
depositions.  St.  Louis  S.  W.  B.  Co.  v. 
Kennedy  (Tex.  Civ.  App.),  96  S.  W. 
653. 

Different  Actions. — There  must  be 
separate  captions  and  certificates  for 
depositions  taken  in  different  actions 
at  the  same  time.  Phipps  v.  Caldwell, 
1  Heisk.  (Tenn.)  349. 

24.  U.  S. — Donahue  V.  Roberts,  19 
Fed.  863;  Centre  v.  Keene,  2  Cranch 
C.  C.  198,  5  Fed.  Cas.  No.  2,553.  111. 
Corgan  v.  Anderson,  30  111.  95.  Mo. 
Mincke  V.  Skinner,  44  Mo.  92.  N.  H. 
Rand  v.  Dodge,  17  N.  H.  343.  N.  C — 
Murray  r.  Marsh,  3  N.  C.  472.  Tenn. 
Bewley  v.  Ottinger,  1  Heisk.  354. 
Tex. — Slaughter  v.  Eivenbark,  35  Tex. 
68.  Vt. — Plimpton  v.  Somerset,  42  Vt. 
35;  Sanders  v.  Howe,  1  D.  Chip.  363. 

See  also  Knight  v.  Nichols,  34  Me. 
20S. 

A  caption  sufficiently  states  the  cause 
in  which  the  deposition  is  to  be  used, 
if  it  names  the  court  and  parties. 
Knight   v.  Nichols,  34  Me.  208. 

A  caption  reciting  "taken  at  the 
request  of  E.  M.,  defendant,  and  to 
be  used  in  an  action  now  pending  be- 
tween him  and  E.  M.,  plaintiff,"  and 
naming  the  court  sufficiently  describes 
the  cause.  McCrillis  v.  MeCrillis,  38 
Vt.   135. 

Naming  the  defendants  as  "II.  C. 
and  N.  B.  Flanagan"  is  not  ground  to 
exclude  a  deposition.  Adams  v.  Flan- 
agan, 36  Vt.  400. 

Naming  All  Parties.  —  Under  the 
United  States  judiciary  act  of  17S9  the 
caption,  or  some  part  of  the  deposition, 
must  have  named  all  the  parties,  plaint- 
iff and  defendant.  Waskern  v.  Dia- 
mond, Hemp.  701.  29  Fed.  Cas.  No. 
17,248;  Smith  v.  Coleman,  2  Cranch  C. 
C.   237,   22   Fed.   Cas.    No.   13,029;    Pey 
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ton  v.  Veitch,  2   Cranch  C.  C.  123,  19 
Fed.  Cas.  No.  11,057. 

The  same  rule  obtains  in  Vermont. 
Haskins  r.  Smith,  17  Vt.  263;  Swift  v. 
Cobb,  10  Vt.  282. 

But  it  was  sufficient  if  all  the  names 
appeared  at  any  place  in  the  return. 
Merrill  v.  Dawson,  Hempst.  563,  17 
Fed.    Cas.   No.   9,469. 

But  under  the  act  of  1872,  it  is  not 
necessary  to  name  all  the  parties.  It 
is  sufficient  to  style  the  case  thus:  "A. 
B.  et  ah,  plaintiffs  v.  C.  D.  et  al.,  de- 
fendants." Egbert  V.  Citizens'  Ins. 
Co.,  7  Fed.  47. 

The  general  rule  is  that  the  names 
of  all  the  parties  need  not  be  men- 
tioned, if  the  suit  be  identified.  Jones 
v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24 
Am.  Dec.  716. 

Reference  to  Commission  and  Inter- 
rogatories.— It  seems  to  be  sufficient 
that  the  name  of  the  case  appears  in 
the  commission  or  interrogatories  which 
are  referred  to  in  the  certificate.  Ga. 
Johnson  v.  Clarke,  22  Ga.  541.  Miss. 
Henderson  v.  Cargill,  31  Miss.  367. 
Tenn. — Dixon's  Lessee  v.  Steele,  5 
Hayw.  28.  Wis. — Bowman  V.  Van  Ku- 
ren,  29  Wis.  209. 

Contra. — Slaughter  v.  Rivenbark,  35 
Tex.  68;  Southern  Pac.  E.  Co.  v.  Boyal 
(Tex.   Civ.   App.),  23   S.   W.   316. 

Two  Actions  Having  Same  Title. 
Where  the  certificate  is  entitled  as  an 
action  between  A.  B.  and  C.  D.,  it  may 
be  read  on  the  trial  of  an  action  bear- 
ing that  title,  although  another  action 
of  the  same  title  is  pending  in  the 
same  court.  Hale  v.  Silloway,  3  Allen 
(Mass.)    358. 

If  a  change  of  venue  is  taken  after 
the  issuance  of  the  commission  and  be- 
fore its  execution,  the  papers  may  be 
entitled  in  the  court  granting  the  com- 
mission. Helm  V.  Shackleford,  5  J.  J. 
Marsh.    (Ky.)    390. 

25.  Scott  V.  Perkins,  28  Me.  22,  48 
Am.  Dec.  470;  Dupy  v.  Wickwire,  1  D. 
Chip.    (Vt.)    237,   6  Am.  Dec.   729. 

Nature  of  the  Action. — The  return 
need  not  show  that  the  action  is  a 
qui  tarn  action.  Cotton  v.  Eutledge,  33 
Ala.   110. 
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omissions  in  the  names  thereof  are  not  fatal  to  the  return.2* 

(II.)    Time  and  Place  of  Use.  —  In  a   few  states  they  must  show  the 
term  of  court  and  place  at  which  the  depositions  are  to  be  used.27 


A  deposition  is  not  inadmissible  be- 
cause it  is  described  in  the  caption  as 
taken  in  a  proceeding  of  forcible  entry 
and  detainer  and  the  proceeding  is  in 
fact  for  an  unlawful  detainer.  Cales 
V.   Miller,   8   Gratt.    (Va.)    6. 

26.  U.  S. — Voce  v.  Lawrence,  4  Mc- 
Lean 203,  28  Fed.  Cas.  No.  16,979; 
Van  Ness  v.  Heineke,  2  Cranch  C.  C. 
259,  28  Fed.  Cas.  No.  16.S66;  Buck- 
ingham V.  Burgess,  3  McLean  368,  4 
Fed.  Cas.  No.  2,088.  Colo.— Glenn  v. 
Brush,  3  Colo.  26.  Conn. — Thompson 
v.  Stewart,  3  Conn.  171,  8  Am.  Dec. 
168.  Ga— Louisville  &  N.  E.  Co.  v. 
Chaffin,  S4  Ga.  519,  11  S.  E.  891; 
Mathis  v.  Colbert,  24  Ga.  384.  111. 
Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Cop- 
pinger,  66  111.  510.  la. — Grimes  v.  Mar- 
tin, 10  Iowa  347.  Me.— State  V.  Kim- 
ball, 50  Me.  409.  Miss. — Henderson  v. 
Cargill,  31  Miss.  367.  Tenn. — Dixon's 
Lessee  v.  Steele,  5  Hayw.  28.  Tex. 
Anderson  v.  Jackson,  13  S.  W.  30;  Mc- 
Fadden  v.  Sims,  43  Tex.  Civ.  App.  598, 
97  S.  W.  335.  Vt.— Spaulding  v.  Rob- 
bins,  42  Vt.  90;  Mann  V.  Birchard,  40 
Vt.  326;  Hayward  Rubber  Co.  v.  Dunck- 
lee,  30  Vt.  29.  W.  Va.— Hunter  v. 
Robinson,  5  W.  Va.  272.  Eng. — Jones 
V.  Smith,  2  Y.  &  Coll.  C.  C.  42,  63  Eng. 
Reprint  19,  12  L.  J.  Ch.  432,  6  Jur. 
1078;  Brydges  v.  Branfill,  12  Sim.  334, 
59  Eng.  Reprint  1160,  11  L.  J.  Ch.  12. 
Can. — Comstock  v.  Burrowes,  13  U.  C. 
Q.    B.   439. 

See  also  St.  Louis  &  S.  F.  R.  Co. 
v.  French,  56  Kan.  584,  44  Pac.  12; 
Bartley  v.  McKinney,  28  Gratt.  (Va.) 
750.  But  see  Centre  v.  Keene,  2  Cranch 
C.  C.  198,  5  Fed.  Cas.  No.  2,553;  Allen 
r.  Blunt,  2  Woodb.  &  M.  121,  1  Fed. 
Cas.  No.  217;  Pritchard  v.  Foulkes,  5 
Myl.  &  C.  301,  41  Eng.  Reprint  385,  10 
L.  J.  Ch.  17,  4  Jur.  1006,  affirming,  2 
Beav.  133,  48  Eng.  Reprint  1130;  Doe 
r.    McLaughlin,    10    New   Bruns.   54. 

It  is  sufficient  that  the  name  of  the 
county  and  state  bo  disclosed  by  fair 
intendment  from  the  entitled  caption. 
Spaulding  v.  Robbins,    12   Vt.  90. 

The  use  of  the  initials  of  the  Chris- 
tian name  of  ;i  party  ii;  a  mere  irreg- 
ularity. Grimes  v.  Martin,  lu  Iowa 
347. 

So   is   a   mistake   in,   or   the   omission 


of,  the  initial  letter  of  the  middle  name 
of  a  party.  Wallridge  v.  Kibbee,  20 
Vt.  543;  Allen  v.  Tavlor,  26  Vt.  599; 
Hopkins  v.  Watson,   17  Vt.  91. 

Mistakes  in  Names.  —  Giving  the 
Christian  name  of  a  defendant  as  Ed- 
ward instead  of  Edwin,  where  the  par- 
ties were  not  misled,  is  a  mere  irreg- 
ularity. Mann  v.  Birchard,  40  Vt. 
326. 

So  is  styling  the  plaintiff  William 
Robinson,  Administrator,  instead  of 
Wallace  Robinson,  Administrator.  Hunt- 
er  v.  Robinson,  5  W.  Va.  272. 

That  the  plaintiff  was  wrongly  named 
in  the  body  of  the  deposition,  where 
he  was  correctly  named  in  the  title, 
was  held  not  sufficient  ground  for  re- 
jecting the  deposition.  Voce  v.  Law- 
rence, 4  McLean  203,  28  Fed.  Cas.  No. 
16.979. 

Using  contractions  "Plff."  and 
"Deft."  in  entitling  a  return  is  not 
fatal  thereto.  Frank  v.  Carson,  15  U. 
C.  C.  P.  135. 

The  reversal  of  the  names  of  the 
parties  is  not  sufficient  ground  to  sup- 
press a  deposition,  where  the  adverse 
party  appeared  at  the  taking  and  cross 
examined  the  witness.  Rockford,  R.  I 
&  S.  L.  R.  Co.  v.  Coppinger,  66  111 
510. 

27.     Plimpton  v.  Somerset,  42  Vt.  35 
Pike    v.    Blake,    8    Vt.    400.      See    also 
Martin   v.    Farnham,    25     N.     H.     195 
Davis   v.  Davis,   48  Vt.   502. 

It  is  sufficient  to  state  the  term  of 
the  court  as  that  "next"  to  be  holden, 
etc.  Churchill  v.  Briggs,  24  Vt.  498; 
Clark  v.  Brown,  15  Vt.  658.  See  also 
Gallup  V.  Spencer,  19  Vt.  327. 

Where  the  return  recited  that  the 
deposition  was  taken  pursuant  to  a 
written  agreement  by  the  parties,  ap- 
pended to  the  deposition,  it  was  held 
not  to  be  necessary  to  state  the  time 
and  place  of  the  trial  in  which  the 
deposition  was  to  be  used.  Bates  v. 
Maeck,  HI    Vt.  456. 

Tt  is  not  necessary  to  state  the  town 
<■  here  the  court  will  be  held,  where 
the  name  of  the  county  is  given. 
Churchill  v.  Briggs,  24  Vt.*  49S;  Chand- 
ler v.  Spear,  22  VI.  388. 

Where    the    return    names    the    town 
Ih'1  case  is  to  be  tried,  the  court 
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(in.)  Identity  of  Officer.  —  They  must  show  who  took  the  deposi- 
tions;28 but  the  identity  of  the  person  taking  them  with  a  person  of 
the  same  name  designated  by  the  commission  or  notice  will  be  pre- 
sumed.29 

(IV.)  Oath  of  Officer.  —  The  return  need  not  show  that  the  commis- 
sioner or  officer  was  sworn,30  unless  it  be  required  by  a  statute  or  rule 


will  take  judicial  notice  of  the  county. 
Kidder  r.  Blaisdell,  45   Me.   461. 

28.  Del.— Porter  v.  Beltzhoover,  2 
Har.  4S4.  111. — Corgan  v.  Anderson,  30 
111.  95.  La. — Pendery  v.  Crescent  Mut. 
Ins.  Co.,  21  La.  Ann.  410.  N.  H. 
Dane  i\  Mace,  37  N.  H.  533;  Powers 
v.  Shepard,  21  N.  H.  60,  53  Am.  Dec. 
168. 

See  also  McClintock  v.  State  Bank, 
52  Neb.  130,   71   N.  W.   978. 

It  sufficiently  appears  that  a  depo- 
sition was  taken  by  the  commissioner, 
when  the  caption  recites  that  it  was 
taken  before  him  at  his  office,  and  the 
jurat  shows  that  it  was  sworn  to  'and 
subscribed  before  him.  Bailey  v.  Wig- 
gins,  1   Houst.    (Del.)    299. 

Where  a  certificate  recited  that  the 
depositions  were  taken  before  the  clerk 
and  were  signed  in  the  clerk's  name  by 
his  deputy,  it  was  held  to  be  the  cer- 
tificate of  the  clerk.  Trout  v.  Wil- 
liams, 29  Ind.  18. 

Under  a  statute  authorizing  deputy 
clerks  of  courts  to  take  depositions,  a 
certificate  reciting  that  the  deponent 
appeared  before  the  clerk  of  the  court, 
signed  in  the  name  of  the  clerk  by 
"C,  deputy  clerk,"  was  held  to  be 
the  certificate  of  the  deputy  clerk.  Al- 
len v.  Hoxey,  37  Tex.  320. 

A  justice  of  the  peace  who  is  ex- 
officio  a  notary  public,  and  as  such  has 
authority  to  take  depositions,  should 
certify  them  properly  as  a  notary  pub- 
lic. Bush  v.  Barron,  78  Tex.  5,  14  S. 
W.   238. 

When  several  commissioners  have 
been  appointed,  the  return  should  be 
made  by  the  proper  number,  and  should 
show  affirmatively  that  the  proper  num- 
ber executed  the  commission.  Wain  v. 
Freedland,  2  Miles  (Pa.)   161. 

Where  a  commission  was  directed  to 
two  commissioners,  to  be  executed  by 
them,  or  either  of  them,  a  certificate, 
signed  by  only  on/5,  of  the  taking  of 
the  deposition  "by  virtue  of  a  com- 
mission to  us  directed,"  sufficiently 
shows  that  he  alone  executed  the  com- 
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mission.     Williams  v.   Eldridge,   1    Hill 
(N.   Y.)    249. 

A  return  by  one  of  the  commission- 
ers only,  reciting  that  three  others 
were  present,  was  held  insufficient. 
Marshall  v.  Frisbie,  1  Munf.  (Va.) 
247. 

Under  a  rule  providing  that  should 
any  commissioner  fail  to  attend  the 
taking  of  the  deposition,  after  due 
notification,  the  other  commissioners 
might  proceed  to  execute  the  commis- 
sion, it  was  held  that  the  return  must 
show  that  all  of  the  commissioners 
were  present,  or  that  all  were  properly 
notified,  and  the  reason  why  the  com- 
mission was  not  executed  by  all  of 
them.      Mair   v.   January,   4   Minn.   239. 

Failure  To  Fill  Out  Blank  Commis- 
sion.—Where  the  return  shows  who  ex- 
ecuted the  commission,  the  failure  to 
write  the  name  of  the  commissioner  in 
the  blank  commission  is  not  a  fatal  ir- 
regularity. Page  v.  Dodson  Printer's 
Supply  Co.,  106  Ga.  77,  31  S.  E.  804; 
Jordan  v.  Rivers,  20  Ga.  108. 

Adding  Official  Title  to  Name  of 
Commissioner. — The  fact  that  one  es- 
pecially appointed  as  commissioner  cer- 
tifies or  signs  the  depositions  in  his 
official  capacity  does  not  show  that  he 
took  them  as  such  officer  instead  of 
under  the  commission.  Ala. — Griffin  v. 
Isbell,  17  Ala.  184.  La.— Davis  v.  Mad- 
den, 27  La.  Ann.  632.  Md.— Munroe 
v.  Woodruff,  17  Md.  159.  Miss.— Mar- 
tin v.  King,  3  How.  125.  Mo.— Mich- 
ael V.  Matheis,  77  Mo.  App.  556,  2  Mo. 
App.  175.  N.  C.  —  Ridge's  Or- 
phans v.  Lewis,  1  N.  C.  536.  Pa. 
Delaware  &  H.  Canal  Co.  v.  Webster. 
18  W.  N.  C.  339.  Wash.— Hobart  v. 
Jones,  5  Wash.  385,  31  Pae.  879. 

But  see  Semmens  v.  Walters,  55  Wis. 
675,  13  N.  W.  889.  See  also  Rhees  v. 
Fairchild,   160  Pa.  555,  28  Atl.  928. 

29.  Flournov  V.  First  Nat.  Bank,  79 
Ga.  810,  2  S.  'E.  457;  Wallace  r.  Mc- 
Elevy,  2  Grant  Cas.  (Pa.)  44. 

30.  U.  S—  Hoyt  V.  Hammekin,  14 
How.    346,    14    L.    ed.    449.     Del.— Van 
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of  court,  or  the  commission  itself  makes  such  a  showing  necessary.31 
(V.)  That  Officer  Not  Interested  Party.  —  The  certificate  need  not  re- 
cite that  the  commissioner  or  officer  is  not  an  attorney  or  of  counsel 
for  either  party,  or  is  not  of  kin  to  either  party,  or  is  not  interested 
in  the  result  of  the  action,32  unless  there  is  some  express  statute  or 
rule  that  requires  it.33 

(VI.)    Time  and  Place  of  Taking.  —  In  some  jurisdictions,  the  return 
must  show  when  and  where  the  depositions  were  taken  ;34  in  others 


v.  Draper,  2  Houst.  126.     Can. — Wilmot 
v.  Haws,  3  N.  Bruns.  351. 

31.  Frevall  v.  Bache,  5  Cranch  C.  C. 
463,  9  Fed.  Cas.  No.  5,113. 

Oath  of  Commissioner. — A  certificate 
by  the  commissioners  that  they  have 
qualified  each  other  is  sufficient,  al- 
though it  does  not  contain  the  form  of 
the  oath  taken  and  their  signatures 
to  the  jurat  are  wanting.  Williams  v. 
Eichardson,  12  S.  C.  584.  The  name 
of  the  officer  who  administered  the 
oath  to  the  commissioner  should  or- 
dinarily appear  in  the  return.  Massa- 
chusetts Mut.  Accident  Assn.  v.  Dudley, 
15  App.  Cas.   (D.  C.)  472. 

Where  the  return  recited  that  the 
commissioners  took  the  annexed  oath, 
omitting  the  word  "duly"  or  its  equiv- 
alent, and  no  signature  was  appended 
to  the  oath  annexed,  the  deposition  was 
held  inadmissible  on  the  ground  that 
the  court  could  not  infer  that  the  com- 
missioners were  duly  sworn  by  an  offi- 
cer authorized  to  administer  oaths. 
Brewer  v.  Bowersox,  92  Md.  567,  48 
Atl.  1060. 

32.  U.  S—  Giles  v.  Paxson,  36  Fed. 
882;  Peyton  V.  Veitch,  2  Cranch  C.  C. 
123,  19  Fed.  Cas.  No.  11,057;  Miller 
v.  Young,  2  Cranch  C.  C.  53,  17  Fed. 
Cas.  No.  9,596.  Mass. — Amory  v.  Fel- 
lowes,  5  Mass.  219.  N.  C. — Younce  v. 
Broad  River  Lumb.  Co.,  155  N.  C.  239, 
71  S.  E.  329;  Gregg  V.  Mallett,  111 
N.  C.  74,  15  S.  E.  936.  N.  D.— Moore 
v.  Booker,  4  N.  D.  543,  62  N.  W.  607. 
S.  C. — Rouse,  Hempstone  &  Co.  v.  Sar- 
ratt,  74  S.  C.  575,  54  S.  E.  757.  Tenn. 
Blair  v.  Bank  of  Tennessee,  11  Humph. 
84;  Looper  v.  Bell,  1  Head  373. 

In  Oklahoma,  while  the  statute  pro- 
vides that  the  officer  must  not  be  a 
relative  of  either  party,  the  statute 
does  not  require  him  to  so  certify  in 
his  return,  and  in  the  absence  of  a 
showing  to  the  contrary- the  presump- 
tion  is  that  he  is  not  so  related.  Eld- 
ridge    v.    Corapton,    30    Okla.    170,    119 


Pac.  1120.     See  also  Gregg  v.  Mallett, 
111  N.  C.  74,  15  S.  E.  936. 

33.  Gartside  Coal  Co.  v.  Maxwell, 
20  Fed.  187;  Donahue  v.  Roberts,  19 
Fed.  863;  Carter  V.  Ewing,  1  Tenn.  Ch. 
212.  See  also  East  Tennessee,  V.  G.  R. 
Co.  v.  Arnold,  89  Tenn.  107,  14  S.  W. 
439.  See  also  Dunlap  v.  Horton,  49 
Ala.   412. 

Qualification  of  Commissioner.  —  A 
certificate  that  the  commissioner  is 
"not  of  kin  or  counsel  of  and  for  the 
parties  of  the  suit,  or  in  any  manner 
interested  therein,"  is  sufficient  though 
it  is  not  in  the  language  of  the  stat- 
ute.    Boykin  v.  Smith,  65  Ala.  294. 

Federal  Practice. — Where  the  deposi- 
tion is  taken  de  bene  esse  on  notice 
under  section  8G3  of  IT.  S.  Rev.  St.,  the 
officer  taking  it  must  certify  that  he 
is  not  of  counsel,  or  an  attorney  for 
either  party,  or  interested  in  the  event 
of  the  cause,  but  where  the  deposition 
is  taken  under  a  commission  under  sec- 
tion 866,  he  need  not  so  certify.  Giles 
v.  Paxson,   36  Fed.   882. 

A  certificate  that  "I  am  not  of  coun- 
sel, nor  interested  in  any  manner  what- 
ever, in  this  cause, ' '  was  held  to  suf- 
ficiently comply  with  the  statute.  First 
Nat.  Bank  r.  American  Exchange  Nat. 
Bank,  82  Fed.  961,  27  C.  C.  A.  274,  48 
U.  S.  App.  633. 

Where  the  notary  certified  that  he 
was  not  of  counsel,  or  an  attorney  for 
either  party,  his  failure  to  certify  that 
he  was  not  interested  in  the  event  of 
the  suit  was  held  not  sufficient  cause 
to  reject  the  deposition,  where  he  fur- 
ther certified  that  the  deposition  was 
written  down  by  disinterested  person, 
in  shorthand,  and  then  typewritten,  and 
that  the  adverse  party  was  present  and 
examined  the  witness.  Stewart  v. 
Townsend.  41   Fed.   121. 

34.  Frequently  under  rules  and  stat- 
utes, but  sometimes  on  principle.  U.  S. 
Tooker  v.  Thompson,  3  McLean  92,  24 
Fed.  Cas.  No.  14,097;  Rhoades  v.  Selin, 
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A  Wash.  C.  C.  715,  20  Fed.  Cas.  No. 
11,740;  Pentleton  v.  Forbes,  1  Cranch 
C.  C.  507,  19  Fed.  Cas.  No.  10,966; 
Boudereau  v.  Montgomery,  4  Wash. 
C.  C.  186,  3  Fed.  Cas.  No.  1,694.  Ala. 
Collins  v.  Fowler,  4  Ala.  647.  Ark. 
Conger  v.  Cotton,  37  Ark.  286.  Cal.— Dye 
V.  Bailev,  2  Cal.  383.  Ga. — Wannack 
v.  Macon,  53  Ga.  162.  111.— ('organ  v. 
Anderson,  30  111.  95.  Md  —  Young  v. 
Mackall,  3  Md.  Ch.  398,  4  Md.  362; 
Collins  v.  Elliott,  1  Har.  &  J.  1.  Minn. 
Beatty  V.  Ambs,  11  Minn.  331;  Tyson 
v.  Kane,  3  Minn.  287.  Neb. — American 
Bonding  Co.  i\  Pulver,  77  Neb.  211, 
109  N.  W.  156;  Dawson  v.  Dawson,  26 
Neb.  716,  42  N.  W.  744;  Payne  v. 
Briggs,  8  Neb.  75.  N.  H.— Band  v. 
Dodge,  17  N.  H.  343.  N.  0.— Harris 
v.  Yarborough,  15  N.  C.  166.  Okla. 
Dunham  V.  Holloway,  2  Okla.  78,  35 
Pac.  949;  s.  c,  3  Okla.  244,  41  Pac.  140. 
Pa.— Selin  v.  Snyder,  7  Serg.  &  B.  166. 
Tenn. — Eller  v.  Bichardson,  89  Tenn. 
575,  15  S.  W.  650.  See  also  la.— Plum- 
mer  v.  Boads,  4  Iowa  587.  Neb. — Mc- 
Clintock  v.  State  Bank,  52  Neb.  130, 
71  N.  W.  978.  N.  C.— Eidge's  Or- 
phans v.  Lewis,  1  N.  C.  536.  Vt  — 
Bates  v.  Maeck,  31   Vt.  546. 

A  certificate  in  the  words  "I  do 
hereby  certify  that  the  above  deposi- 
tion of  (naming  the  witness)  was  sub- 
scribed and  sworn  to  before  me  this 
15th  day  of  April,  1857,"  was  held  a 
sufficient  compliance  with  a  statute  re- 
quiring a  certificate  of  the  time  and 
place  of  the  execution  of  the  commis- 
sion to  be  certified.  Tyson  v.  Kane,  3 
Minn.  287. 

It  has  sometimes  been  held  sufficient 
to  give  the  county  and  state  where 
the  deposition  was  taken,  it  being  pre- 
sumed that  the  deposition  was  taken 
at  the  proper  place  in  the  county. 
Eogers  v.  Truett,  73  Ga.  386.  See  also 
Payne    r.   Briggs,   8   Neb.   75. 

Contra. — Neb. — Dawson  v.  Dawson, 
26  Neb.  716,  42  N.  W.  744.  N.  C. 
English  V.  Camp,  2  N.  C.  358.  Pa. 
McCleary  v.  Sankey,  4  Watts  &  S.  113; 
Vickroy  v.  Skelley,  14  Serg.  &  B.  372; 
Selin   v.  Snyder,  7  Serg.  &  E.   166. 

Venue. — A  certificate  commencing 
with  the  venue  of  the  state  and  county 
sufficiently  shows  the  place  where  the 
deposition  was  taken.  Flournoy  v.  First 
Nat.  Bank,  79  Ga.  810,  2  S.  E.  547; 
Houston  &  T.  C.  E.  Co.  V.  Larkin,  64 
Tex.   454. 

A  certificate  is  not  defective  be- 
cause it  has  no  formal  venue,  where  the 
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state  and  county  appear  in  the  body  of 
the  certificate.  Glidden  v.  Moore,  14 
Neb.  84,  15  N.  W.  326,  45  Am.  Eep. 
98. 

It  is  not  an  objection  to  a  deposition 
that  the  return  bears  the  venue  of  the 
place  where  it  is  to  be  used,  where  the 
place  of  taking  appears  in  the  body 
of  the  certificate.  Locke  v.  Tuttle,  41 
Mich.  407,  1  N.  W.  1039. 

Where  a  notary  public  omitted  the 
name  of  the  county  in  his  certificate, 
the  omission  was  supplied  by  the  im- 
pression of  his  seal  containing  the  name 
of  the  county  and  the  state.  Linskie 
v.  Kerr  (Tex.  Civ.  App.),  34  S.  W. 
765. 

Reference  to  Commission  or  Notice. 
It  is  sufficient  to  certify  the  taking 
of  a  deposition  pursuant  to  a  commis- 
sion or  notice  attached,  which  spe- 
cifies the  place.  Ala. — Olds  v.  Powell, 
7  Ala.  652,  42  Am.  Dec.  605.  Ky. 
Maxwell  v.  M'llvoy,  2  Bibb  211.  Md. 
Clogg  v.  MacDaniel,  89  Md.  416,  43 
Atl.  795;  Calvert  v.  Coxe,  1  Gill  95. 
Mo.— Warlick  v.  Peterson,  58  Mo.  408; 
Walley  &  Eollins  v.  Gentry,  68  Mo. 
App.  298.  Neb.— Glidden  V.  Moore,  14 
Neb.  84,  15  N.  W.  326,  45  Am.  Eep. 
98.  S.  C— Wallingford  v.  Western 
Union  Telegraph  Co.,  60  S.  C.  201,  38 
S.   E.   443. 

See  also  Illinois  Central  E.  Co.  v. 
Cowles,  32  111.  116;  Whitaker  v.  Voor- 
hees,  38  Kan.  71,  15  Pac.  874  (or  the 
hour). 

The  omission,  in  the  certificate,  of 
the  name  of  the  state  where  the  dep- 
osition was  taken  may  be  supplied  by 
reference  to  the  commission  and  no- 
tice which  are  annexed.  Atkinson  v. 
Starbuck,  6  Blackf.   (Ind.)   353. 

Where  the  notice  designated  the  of- 
fice of  certain  persons  in  a  certain 
town,  county  and  state,  a  certificate 
that  the  depositions  were  taken  at  the 
law  office  of  said  persons  in  the  said 
county  and  state  was  held  sufficient. 
Vawter  v.  Hultz,  112  Mo.  633,  20  S. 
W.   689. 

Compliance  With  Notice. — A  notice 
to  take  a  deposition  at  No.  21  Bank 
of  Baltimore  Building  before  a  certain 
notary  public  is  complied  with,  where 
a  deposition  is  taken  by  said  notary 
at  the  office  of  S.,  No.  21  Bank  of 
Baltimore  Building,  the  presumption  be- 
ing that  the  notary  also  had  an  office 
there.  Sonneborn  &  Co  v.  Southern  E. 
Co.,  65  S.  C.  502,  44  S.  E.  77. 

A    return    showing   the   deposition   to 
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it  has  been  said    that    this    is    not    an    indispensable    requirement.25 
If  the  proper  day  or  days  only  are  specified,  it  -will  be  presumed, 
generally,  that  the  depositions  were  taken  at  the  proper  hours  of  the 
day  or  days.36 

(VII.)  At  Whose  Request  Taken.  —  Under  some  statutes,37  but  prob- 
ably not  on  principle,38  the  caption  or  certificate  must  show  at  whose 
request  the  depositions  were  taken. 

(VIII.)  Reason  for  Taking.  —  Under  some  statutes  the  cause  for  tak- 
ing depositions  must  be  certified;30  but  there  is  authority  that  this  is 


have  been  taken  at  the  office  of  the 
clerk  of  the  county  court  was  held  to 
show  prima  facie  compliance  with  a 
notice  to  take  it  at  the  office  of  the 
clerk  of  the  county.  Harvey  v.  Os- 
born,  55  Ind.  535.  The  same  case  holds 
that  a  deposition  will  not  be  suppressed 
because  the  certificate  recites  that  it 
was  taken  at  the  "City"  of  O.  instead 
of  the  "Town"  of  O. 

A  caption  and  certificate  reciting  that 
the  deposition  was  taken  at  the  office 
of  Enos  Moore,  a  notary  public,  was 
held  not  to  show  that  it  was  taken  in 
pursuance  of  the  notice  "at  the  office 
of  Squire  Moore."  McClintock  v. 
Crick,  4  Iowa  453. 

Under  Agreement. — It  has  been  held 
that  the  time  of  taking  the  deposition 
need  not  be  certified  where  it  is  taken 
under  a  stipulation  which  does  not 
name  a  date  for  its  taking.  Elgin  v. 
Hill,  27  Cal.  372. 

Adjournments. — See   XIV,    C,    supra. 

35.  U.  S. — Jones  v.  Oregon  Central 
R.  Co.,  3  Sawv.  523,  13  Fed.  Cas.  No. 
7,486.  Ga.—  Hanby  V.  Tucker,  23  Ga. 
132.  IU.— Phelps  v.  Young,  1  111.  327. 
Ky.— Waters  v.  Brown,  3  A.  K.  Marsh. 
557.  Wis.— Fisk  r.  Tank,  12  Wis.  276, 
78   Am.    Dec.    737. 

See  also  Shorter  v.  Marshall.  49  Ga. 
31. 

36.  Ala. — Dearman  v.  Dearman,  5 
Ala.  202;  Sanford  v.  Spence,  4  Ala. 
237.  Ky.— Maxwell  v.  MMlvov,  2  Bibb 
211.  Md.— Young  v.  Mackall,  3  Md. 
Ch.  398,  4  Md.  362.  N.  H.— Cater  v. 
McDaniel,  21  N.  H.  231.  N.  C— Street 
v.  Andrews,  115  N.  C.  417,  20  S.  E. 
450. 

See  also  Illinois  Central  R.  Co.  v. 
Cowles,  32  111.  116.  But  see  Harris  v. 
Yarborough,  15  N.  C.  106;  Farrar  v. 
Hamilton,  1  N.  C.  7,  and  contra  I'ancher 
r.    Armstrong,  5   Ark.   187. 

37.  Welles  v.  Fish,  3  Pick.  (Mass.) 
71;    Whitney   v.  Sears,   16    Vt.  587. 


It  is  sufficient  in  the  caption  to  say 
that  the  deposition  is  taken  at  the  re- 
quest of  "the  plaintiff,"  if  the  name 
of  the  plaintiff  is  stated  in  the  cap- 
tion in  the  description  of  the  action. 
Harrison  v.  Nichols,  31  Vt.  709.  See 
also  Carr  &  Blanchard  v.  Manahan,  44 
Vt.   246. 

38.  Knight   v.   Nichols,   34   Me.   208. 

39.  U.  S.— Shutte  v.  Thompson,.  15 
Wall.  151,  21  L.  ed.  123;  Harris  r. 
Wall,  7  How.  693,  12  L.  ed.  875;  Wood- 
ward v.  Hall,  2  Cranch  C.  C.  235.  30 
Fed.  Cas.  No.  18.005;  Wheaton  v.  Love, 
1  Cranch  C.  C.  451,  29  Fed.  Cas.  No. 
17,485;  Jones  v.  Knowles,  1  Cranch  C. 
C.  523,  13  Fed.  Cas.  No.  7,474;  Dunkle 
V.  Worcester,  5  Biss.  102,  8  Fed.  Cas. 
No.  4,162.  Conn. — Reading  v.  WTeston, 
7  Conn.  143,  18  Am.  Dec.  89.  Me. 
Homer  v.  Brainerd,  15  Me.  54.  N.  J. 
Case  v.  Garretson,  54  N.  J.  L.  42.  23 
Atl.  353,  affirmir.n,  22  Atl.  787.  S.  C. 
Featherston  v.  Dagnell,  29  S.  C.  45, 
6  S.  E.  897.  Vt.— McCrillis  v.  McCril- 
lis,  38  Vt.  135;  Barron  v.  Pettes,  IS  Vt. 
385. 

Distance  From  Place  of  Trial. — The 
caption  of  a  deposition  to  be  used  in 
a  United  States  circuit  court  sufficient- 
ly  shows  the  reason  for  taking  the 
deposition  when  it  shows  the  city  where 
the  case  is  for  trial  and  the  city  where 
the  deposition  was  taken,  where  the 
two  places  are  more  than  one  hundred 
miles  distant  from  each  other.  Egbert 
V.   Citizens  Ins.  Co.,  7  Fed.  47. 

A  caption  naming  the  place  where 
the  deposition  was  taken,  and  a  cer- 
tificate  that  it  was  more  than  one  hun- 
c!  id  miles  from  the  place  of  trial,  suffi- 
ciently  recited  the  cause  for  taking  the 
deposition.  Tookor  v.  Thompson,  3  Mc- 
Lean   in'.   24    l-Vd.   Cas.   No.    1  1,097. 

"Being"  instead  of  "living"  more 
than  thirty  miles  from  the  place  of 
trial  is  fatally  defective.  Barron  v. 
Pettes,  18  Vt.*385. 
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unnecessary  where  there  is  no  statute  requiring  it.40 

(IX.)  Giving  Notice  To  Take.  —  In  some  jurisdictions,  the  return 
must  show  what  notice,  if  any,  was  given  of  the  taking  of  the  depo- 
sitions,41  or  the  reasons  for  not  giving  it;42  but  in   the  absence  of 


Non-Residence. — A  recital  "the  said 
deponent  living  beyond  the  jurisdiction 
of  the  court  where  the  said  action  now 
pending  is  to  be  heard  and  tried  is  the 
cause,"  etc.,  shows  that  the  witness 
is  a  non-resident  of  the  state.  Me- 
Crillis   v.   McCrillis,  38  Vt.   135. 

Going  Witness. — A  deposition  stating 
that  the  witness  is  going  outside  of  the 
state,  but  not  adding  that  he  will  not 
return  in  time  for  the  trial,  is  insuffi- 
cient.    Bobbins  v.   Lincoln,   12   Wis.   1. 

Illness. — A  certificate  that  "the  de- 
ponent being  in  feeble  health  is  the 
cause  of  taking  the  deposition,"  but 
not  stating  that  the  witness  was  ren- 
dered incapable  of  appearing  at  court, 
was  held  insufficient.  Lund  v.  Dawes, 
41    Vt.    370. 

Reference  to  Commission  or  Notice. 
It  seems  to  be  a  sufficient  statement 
of  the  cause  for  taking  the  deposi- 
tion to  recite  that  it  was  taken  pur- 
suant to  the  annexed  commission  con- 
taining a  statement  of  such  cause. 
Bates  v.  Maeck,  31  Vt.  456. 

A  certificate  which  recites  that  the 
deposition  was  taken  pursuant  to  a 
notice,  which  states  the  reasons  for 
taking  the  deposition,  and  is  appended 
thereto,  is  sufficient.  Stoddard  v.  Hill, 
38  S.  C.  385,  17  S.  E.  138;  Bulwinkle 
V.   Cramer,   30   S.   C.   153,   8   S.   E.   6S9. 

A  certificate  stating  that  the  deposi- 
tions were  taken  "in  pursuance  of  the 
above  order,"  meaning  thereby  a  no- 
tice attached  which  contained  the  rea- 
son for  taking  the  depositions,  wTas  held 
to  sufficiently  certify  the  reason  for 
taking  them.  Henderson  v.  Williams, 
57   S.   C.   1,   35   S.   E.   261. 

Aider  by  Deposition. — It  has  been 
held  sufficient  that  the  distance  of  the 
place  of  residence  of  the  witness  from 
the  place  of  trial  is  stated  in  the  body 
of  the  deposition.  Houghton  v.  Slack, 
10  Vt.  520.  But  see  Barron  v.  Pettes, 
18  Vt    °85 

40.  Harris  v.  Wall,  7  How.  (U.  S.) 
693,  12  L.  ed.  875;  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  v,  Stoner,  51  Fed.  6*49, 
2  C.  C.  A.  437,  10  U.  S.  App.  209; 
Thompson  v.  Stewart,  3  Conn.  171,  8 
Am.  Dec.  168.  See  also  la. — Cook  v. 
Blair,    50    Iowa    128.      N.    H.  — Dole    v. 
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Erskine,    37    N.    H.    316.      Vt.— Oatman 
v.  Andrew,  43  Vt.  466. 

The  certificate  to  a  deposition  taken 
de  bene  esse  need  not  recite  that  it 
was  so  taken.  Johnson  v.  Fowler,  4 
Bibb   (Ky.)   521. 

41.  U.  S—  Pendleton  v.  Forbes,  I 
Cranch  C.  C.  507,  19  Fed.  Cas.  No. 
10,966;  Jones  r.  Knowles,  1  Cranch  C. 
C.  523,  13  Fed.  Cas.  No.  7,474.  Md. 
Gibson  v.  Smith,  1  Har.  &  J.  253.  Mass. 
Barnes  v.  Ball,  1  Mass.  73.  Ohio. — Bas- 
eom  v.  Bascom,  Wright  632.  Va. — Unis 
v.  Charlton's  Admr.,  12  Gratt.  484.  See 
also  Kidder  v.  Blaisdell,  45  Me.  461; 
True  /-.  Plumley,  36  Me.  466;  Norris 
v.  Vinal,  33  Me.  581;  Cooper  v.  Bake- 
man,  33  Me.  376;  Young  v.  Mackali, 
4  Md.  362;  Stoddert 's  Lessee  v.  Man- 
ning,  2   Har.   &   G.    (Md.)    147. 

It  seems  that  a  recital  of  the  giving 
of  "due"  notice  is,  ordinarily,  suffi- 
cient.    Stuckey   v.  Bellah,  41   Ala.   700. 

Federal  Practice. — The  service  of 
notice  to  take  a  deposition  to  be  used 
in  the  United  States  circuit  court 
should  be  certified  by  the  magistrate 
as  well  as  by  the  marshal.  Harris  v. 
Wall,  7  How.  (U.  S.)  693,  12  L.  ed. 
875. 

But  it  was  sufficient  that  the  magis- 
trate certified  that  it  appeared  to  him 
that  the  adverse  party  resided  more 
than  the  specified  number  of  miles 
from  the  place  of  taking  the  deposi- 
tion. Banks  v.  Miller,  1  Cranch  C.  C. 
543,  2  Fed.  Cas.  No.  963. 

Maine  Practice. — A  certificate  recit- 
ing that  "the  adverse  party  was  no- 
tified according  to  law  by  a  notice  to 
G.  B.  M.,  as  attorney  of  thi  adverse 
party,"  was  held  not  to  be  proof  that 
the  said  G.  B.  M.  was  such  an  attor- 
ney as  might  be  notified  under  the  stat- 
ute.    Pierce  v.   Pierce,   29   Me.   69. 

Waiver  of  Notice. — Where  notice  and 
the  service  of  a  copy  qf  the  interroga- 
tories were  waived,  it  could  not  be  ob- 
jected that  the  giving  of  notice  and 
the  service  of  interrogatories  were  not 
recited  in  the  caption  of  the  interroga- 
tories. Linksie  v.  Kerr  (Tex.  Civ.  App.), 
34   S.  W.   765. 

42.  U.  S. — Pendleton  v.  Forbes,  1 
Cranch  C.  C.  507,  19  Fed.  Cas.  No.  10,- 
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statutes  or  rules  of  court  upon  the  subject,  the  giving  of  proper  notice 
is  generally  presumed.43 

The  notice  need  not  be  attached  to  the  return,44  unless  the  statute 
requires  it.45 

(X.)  Attendance  of  Parties.  —  In  some  states,  by  statute,  the  return 
must  show  whether  a  party  notified  attended  the  taking  of  the  depo- 
sitions.46 


966.  N.  J. — Case  v.  Garretson,  54  N. 
J.  L.  42,  23  Atl.  353,  affirming,' 22  Atl. 
787.  Vt. — Hopkinson  v.  Watson,  17 
Vt.  91;  Chipman  v.  Tuttle,  1  D.  Chip. 
179. 

Where  the  necessity  of  notice  de- 
pends upon  there  being  a  proper  per- 
son to  be  notified  within  a  certain  dis- 
tance, it  is  sufficient  if  the  magistrate 
certifies  that  he  does  not  know  of  any 
such  person  within  that  distance.  Took- 
er  v.  Thompson,  3  McLean  92,  24  Fed. 
Cas.  No.  14,097;  Myers  v.  Anderson, 
WTright  (Ohio)   513. 

Where  the  certificate  states  facts  un- 
der which  notice  of  the  taking  of  the 
deposition  is  unnecessary,  it  need  not 
further  state  the  reason  for  taking  the 
deposition  without  notice.  Dinsmore 
v.  Maroney,  4  Blatchf.  416,  7  Fed.  Cas. 
No.   3,920." 

43.  U.  S.— Travers  v.  Bell,  2  Cranch 
C.  C.  160,  24  Fed.  Cas.  No.  14,149; 
Smith  v.  Coleman,  2  Cranch  C.  C.  237, 
22  Fed.  Cas.  No.  13,029;  Dunkle  v. 
Worcester,  5  Biss.  102,  8  Fed.  Cas.  No. 
4,162.  Conn. — Lawrence  r.  Phelps,  2 
Eoot  334.  La. — Doane  v.  Farrow,  9 
Mart,    (O.    S.)    222. 

See  also  Hyde  v.  Benson,  6  Ark.  396; 
Waters  v.  Brown,  3  A.  K.  Marsh. 
(Ky.)    557. 

44.  Stewart  v.  Townsend,  41  Fed. 
121. 

Certificate  Aided  by  Notice. — It  has 
been  held  that  the  failure  to  certify 
the  giving  of  notice  may  be  cured  by 
attaching  the  notice  itself  to  the  re- 
turn.    Homer  ?;.  Brainerd,  15  Me.  54. 

45.  Some  statutes  provide  for  an- 
nexing the  notice  to  the  return  when 
the  party  notified  does  not  attend  the 
taking  of  the  deposition.  Cushman  v. 
Wooster,  45  N.  H.  410;  Carlton  v.  Pat- 
terson, 29  N.  H.  580;  Bascom  V.  Bas- 
com,  Wright   (Ohio)   632. 

See  also  Case  v.  Garretson,  54  N.  J. 
L.  42,  23  Atl.  353,  affirming,  22  Atl. 
787. 

It  has  been  held  insufficient  to  en- 
close the  notice  with  the  deposition  but 


not  annexed  thereto.  Cushman  v.  Woos- 
ter,  45    N.   H.   410. 

Setting  Out  Notice. — It  has  some- 
times been  held  necessary  to  set  out 
the  notice  given.  Smelser  v.  Williams, 
4  Eob.  (La.)  152;  Gibson  v.  Smith,  1 
Har.  &  J.  (Md.)  253;  Gittings  v.  Hall, 
1  Har.  &  J.  (Md.)  14,  2  Am.  Dec.  502; 
Weems  r.  Disney,  4  Har.  &  McH. 
(Md.)  156;  Johnson  v.  Kraner,  2  Har. 
&   McH.    (Md.)    243. 

46.  Ind.— Madison,  I.  &  P.  R.  Co. 
V.  Whitsel,  11  Ind.  55;  Thieband  v.  Se- 
bastian, 10  Ind.  454.  Ky. — Haggin  v. 
Rogers,  29  Ky.  L.  R.  1263,  97  S.  W. 
362.  N.  H.— Gallagher  r.  Cotton,  74 
N.  H.  1,  64  Atl.  583;  Rand  v.  Dodge, 
17  N.  H.  343.  355.  See  also  Kidder 
v.  Blaisdell,  45  Me.  461. 

The  certificate  need  not  be  in  the 
exact  form  of  the  statute.  Hay  v. 
State,  58  Ind.  337. 

Presence  of  Parties. — A  statement 
that  a  party  was  not  present  means 
that  he  was  not  present  either  in  per- 
son or  by  attorney.  Hopkins  v.  Myers, 
10  Ky.  L.  Rep.  39. 

The  return  to  a  deposition  taken  in 
another  state  need  not  recite  that  coun- 
sel of  one  of  the  parties  requested  per- 
mission to  be  present,  and  that  the  com- 
missioner refused  the  request,  Harper 
v.  Young,  17  Phila.  (Pa.)  109,  41  Leg. 
Int.    184. 

Presumed  that  a  cross-examination 
shown  by  a  deposition  was  by  the  party 
notified  "or  his  attorney.  Tilghman  17. 
Fisher,  9  Watts  (Pa.)  441.  But  see 
Carlton  v.  Patterson,  29   N.  H.  580. 

Under  a  statute  which  provides  that 
neither  party  shall  be  present  at  the 
taking  of  depositions  upon  interrog- 
atories unless  both  are  present,  and 
that  the  certificate  of  the  officer  "shall 
state  such  facts  if  the  party  or  an 
agent  is  present,"  it  will  be  presumed 
that  neither  party  was  present  where 
the  certificate  is  silent  on  the  subject. 
Turner  v.  Hardin,  80  Iowa  691,  45  N.  W. 
758. 

And  where  the  certificate  recited  that 
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(XI.)  Names  and  Identity  of  Witnesses.  —  The  caption  and  certificate 
together  must  name  the  witnesses  giving  the  depositions.47  The  iden- 
tity of  the  deponents  with  witnesses  named  in  the  commission  or  no- 
tice must  appear,48  but  in  most  jurisdictions,    probably,    the    identity 


the  deposition  was  reduced  to  writing 
by  another  person  in  the  presence  of 
the  officer,  it  will  be  presumed  that 
such  person  was  not  a  party  or  his 
agent  or  attorney.  Cook  v.  Gilchrist, 
82  Iowa  277,  48  N.  W.  84. 

In  Montana  the  constitution  (Art.  3, 
§17)  provides  for  the  taking  of  deposi- 
tions upon  notice.  The  accused  in  a 
criminal  case  or  his  counsel  may  at- 
tend, or  they  may  be  taken  "with- 
out their  presence  if  they  shall  fail 
to  attend  .  .  ,  the  law  neither  de- 
clares nor  implies  that  the  official  be- 
fore whom  the  deposition  is  taken  shall 
recite  that  the  defendant  or  his  coun- 
sel was  present,  .  .  .  and  if  he 
should  certify  that  the  defendant  was 
present,  it  would  be  but  an  extra- 
judicial declaration,  not  binding  on  any 
one."  State  x.  Vanella,  40  Mont.  326, 
106  Pac.  364. 

Objections  to  Taking. — Under  a  New 
Hampshire  statute  the  magistrate  must 
certify  whether  or  not  the  party  was 
present  and  whether  he  did  or  did  not 
object.  Wells  v.  Jackson  Iron  Mfg. 
Co.,  47  N.  H.  235,  90  Am.  Dec.  575. 

The  caption  or  certificate  should  show 
whether  or  not  the  adverse  party  ob- 
jected, although  he  was  not  present. 
Rand  v.  Dodge,  17  N.  H.  343. 

A  certificate  that  a  party  was  "pres- 
ent and  did  not  object  to  the  taking, ' ' 
was  held  sufficient.  Carter  v.  Beals,  44 
N.   H.    408. 

Amendment. — The  court  may  permit 
the  amendment  of  the  return  when  this 
fails  to  appear.  Haggin  v.  Kogers,  29 
Ky.  L.  E.  1263,  97  S.  W.  362;  Gallagher 
V.   Cotton,  74   N.  H.   1,  64   Atl.   583. 

47.  U.  S.— Columbus  K.  Co.  v.  Pat- 
terson, 143  Fed.  245,  73  C.  C.  A.  603. 
Mo. — Amick  v.  Holman,  71  Mo.  445. 
Vt.— Lund  r.  Dawes,  41  Vt.  370.  Eng. 
Simms  r.  Henderson,  11  Q.  B.  1015,  63 
E.  C.  L.  1013,  17  L.  J.  Q.  B.  209,  12 
Jur.  773. 

Names  of  Witnesses. — But  it  appears 
to  be  sufficient  that  the  certificate  re- 
fers to  the  witnesses  as  the  within 
named  or  above  named  deponents. 
Prather  V.  Pritchard,  2'i  Ind.  65;  Braley 
V.  Braley,  16  N.  H.  426. 

Where    the    names    of    the    witnesses 


appear  at  the  head  of  the  deposition 
and  the  officer  certifies  that  "the  fore- 
going depositions"  were  taken,  etc., 
the  identity  of  the  witnesses  is  suffi- 
ciently certain.  Shepherd  v.  Snodgrass, 
47  W.  Va.  79,  34  S.  E.  879. 

A  deposition  was  not  rejected  be- 
cause the  name  and  residence  of  the  de- 
ponent were  not  given  in  the  caption 
as  provided  in  the  statutory  form, 
where  they  were  mentioned  in  the  body 
of  the  deposition.  Nye  v.  Spalding,  11 
Vt.  501. 

A  deposition  is  not  inadmissible  in 
evidence  because  it  is  certified  to  be 
the  deposition  of  "John  G."  while  the 
witness  signs  his  name  "John  H.  G. " 
Beeder    v.    Holcomb,    105    Mass.   93. 

The  use  of  an  initial  for  a  middle 
name  of  a  witness  in  the  return  is  per- 
missible. Comstock  v.  Tyrrell,  12  U.  C. 
C.  P.  173. 

Where  the  deposition  was  signed 
"F.  A.  S. "  and  the  certificate  attached 
to  it  attested  that  it  was  subscribed 
and  sworn  to  by  "Frank  S. "  the  court 
refused  to  suppress  the  deposition. 
Western  Union  Telegraph  Co.  v.  Drake, 
14   Tex.   Civ.   App.    601,   38   S.   W.   632. 

48.  Buford  v.  Gould,  35  Ala.  265; 
Farrelly  v.  Maria  Louisa,  34  Ala.  2S4; 
Emberson  v.  McKenna  (Tex.  App.),  16 
S.   VV.  419. 

Identity  of  Deponent. — A  caption  and 
certificate  designating  the  deposition 
as  that  of  "W.  E.  F.  taken  at  A.," 
and  reciting  that  it  was  taken  pur- 
suant to  the  commission,  sufficiently 
identifies  the  deposition  as  that  of  "  VV. 
E.  F.  of  A."  named  in  the  commission. 
Giles  v.  Paxson,  36    Fed.  882. 

Personal  Knowledge  of  Witness. — In 
Alabama  the  commissioner  certifies 
that  the  deponent  is  personally  known 
to  him  to  be  the  person  named  in  the 
commission.  Dunlap  v.  Horton,  49  Ala. 
412;  Stetson  v.  Lyons,  34  Ala. 
140;    Roberts  v.   Fleming,   31   Ala.   683. 

Business  or  Profession. — A  deposition 
which  states  that  the  deponent  is  six- 
teen  years  of  age,  and  lives  with  his 
brother  in  the  mountains,  sufficiently 
designates  his  business  or  profession. 
People  v.  Grundell,  75  Cal.  301,  17  Pac. 
214. 
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of  the  witnesses  is  presumed  where  the  names  are  the  same.40 
(XII.)  Administering  Oath  to  Witnesses.  —  It  must  appear  from  the 
caption  and  certificate  that  the  deponents  were  sworn50  or  affirmed51 
in  the  case.  But  except  as  provided  otherwise  by  statutes  and  rules 
of  court,  it  is  generally  sufficient  to  recite  that  they  were  sworn,  or 
"duly"  sworn,  or  sworn  "according  to  law."5-     And  ordinarily  it 


A  certificate  that  the  witness  "per- 
sonally made  oath,"  etc.,  at  a  certain 
time  and  place  shows  that  he  personally 
"appeared"  before  the  magistrate. 
Streeter  u.  Evans,  44  Vt.  27. 

49.  Ala. — Broadnax  V.  Sullivan,  29 
Ala.  320.  Ga. — Flournoy  V.  First  Nat. 
Bank,  79  Ga.  810,  2  S.  E.  547.  La. 
Succession  of  Lauve,  6  La.  Ann.  529. 

50.  111.— See  Temby  V.  Brunt  Pot- 
tery Co.,  229  111.  540,  82  N.  E.  336.  Ind. 
Thiebaud  v.  Sebastian,  10  Ind.  454. 
Ky. — Manders'  Com.  v.  Eastern  Star 
Hospital,  27  Ky.  L.  Eep.  254,  84  S.  W. 
761.  N.  H.— Rand  V.  Dodge,  17  N.  H. 
343.  N.  Y. — Bailis  v.  Cochran,  2 
Johns.  417.  Pa. — Bowman  v.  Paulha- 
mus,  20  Pa.  C.  C.  600;  Jones  v.  Eoss, 
2  Dall.  143,  1  L.  ed.  324.  Tex.— Sabine 
&  E.  T.  R.  Co.  i:  Brousard,  69  Tex. 
617,  7  S.  W.  374;  Trammell  v.  McDade, 
29  Tex.  360;  Missouri,  etc.  R.  Co.  v. 
Graves,  57  Tex.  Civ.  App.  395,  122  S. 
W.  458;  Missouri,  K.  &  T.  R.  Co.  v. 
Hennessey,  20  Tex.  Civ.  App.  316,  49 
S.  W.  917;  Emberson  v.  McKenna 
(Tex.  App.),  16  S.  W.  419;  Bacon  V. 
Lloyd,  1  White  &  W.  Civ.  Cas.,  §284. 
Wis". — Goodhue    V.    Grant,    1     Pin.     556. 

See  also  Mont. — McCormick  c.  Lar- 
gey,  1  Mont.  158.  N.  H  —  Wells  v. 
Jackson  Iron  Mfg.  Co.,  47  N.  H.  235, 
90  Am.  Dec.  575.  N.  Y—  People  v. 
White,   22   Wend.   167. 

Separate  Jurats. — A  separate  jurat 
to  each  deposition  is  not  necessary. 
Lord  v.   Siegel,   5   Mo.  App.   582. 

Fair  Implication. — A  certificate  that 
the  witness  signed  and  swore  to  at- 
tached interrogatories  fairly  implies 
that  he  signed  and  swore  to  the  an- 
swers to  tlie  interrogatories.  San  An- 
tonio &  A.  P.  R.  Co.  v.  G ilium  (Tex.), 
31    8.  W.  356,  affirming,  30  S.  W.  697. 

A  certificate  that  tiie  witness  swore 
that  his  answers  to  the  interrogatories 
would  be  the  truth,  etc.,  was  held  to 
include  his  answers  to  the  cross-inter- 
rogatories. Halleran  v.  Field,  23  Wend. 
(N.  Y.)   38. 

Statement  in  Caption  Sufficient. 
Where    the    officer    fails    to    certify    in 


the  certificate  that  the  witnesses  were 
sworn,  but  does  so  state  in  the  cap- 
tion, a  deposition  will  not  be  suppressed 
as  "the  whole  deposition  must  be  read 
including  the  caption  as  well  as  the 
certificate,"  and  when  so  read  this  fact 
sufficiently  appears.  Manders'  Com.  r. 
Eastern  Star  Hospital,  27  Ky.  L.  Rep. 
254,  84  S.  W.  761. 

Error  in  Naming  Party. — When  it  ap- 
pears from  the  caption  that  the  cer- 
tificate incorrectly  names  the  witness 
who  was  sworn,  the  error  is  purely 
clerical  and  no  ground  for  suppressing 
the  deposition.  Kendall  v.  Limberg,  69 
111.  355. 

Limited  to  Oral  Examination. — The 
provision  of  the  statute  requiring  the 
certificate  to  show  that  the  "witnesses 
were  first  cautioned  and  sworn  to  tes- 
tify to  the  truth,  etc.,  .  .  .  relates 
to  depositions  when  taken  under  oral 
examination  and  it  was  not  intended  to 
apply  where  their  answers  are  taken  b}r 
written  interrogatories  propounded  un- 
der the  general  statute."  Wisegarver 
V.  Yinger  (Tex.  Civ.  App.),  122  S.  W. 
925. 

Time  When  Oath  Administered. — A 
certificate  that  fails  to  show  whether 
the  deposition  was  sworn  to  before  or 
after  the  answers  were  written  is  mate- 
rially defective.  Homberger  v.  Alex- 
ander, 11  Utah  363,  40  Pac.  260. 

51.  Bunnel  v.  Whitelaw,  U.  C.  R. 
(Tan.)   241. 

Affirming  the  Witness.  —  A  recital 
that  the  witness  was  "affirmed  by  me 
according  to  law"  implies  that  he  had 
conscientious  scruples  against  taking  an 
oath.  Home  V.  Haverhill,  113  Mass. 
344. 

52.  U.S.— Kansas  City,  Ft.  S.  &  M.  R. 
Co.  v.  Stoncr,  51  Fed.  649,2  CCA.  137, 
10  U.  S.  App.  209;  Keene  v.  Meade,  3 
Cranch  C  C.  51,  16  Fed.  Cas.  No.  9,373; 
s.  c.  3  Pet.  1,  7  L.  ed.  581;  Jones  v. 
Oregon  Central  R.  Co.,  3  Sawy.  523, 
13  Fed.  Cas.  No.  7,486;  Edmondson 
V.  Barrell,  2  Cranch  C  C  228,  8  Fed. 
Cas.  No.  4,284;  Bussard  v.  Catalino,  2 
Cranch  C.  C.  421,    I    Pi  d.  Cas.   No.  2,228. 
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need  not  be  recited  that  the  witnesses  were  cautioned  before  giving 
their  depositions.63 

It  is  required  by  many  of  the  statutes,  that  the  return  must  show 
the  form  of  the  oath  administered  to  the  witness,54  and  the  certifi- 


Ala.— Gulf  City  Ins.  Co.  v.  Stephens, 
51  Ala.  121;  Boberts  r.  Fleming,  31 
Ala.  683;  Glover  v.  Millings,  2  Stew. 
&  P.  28;  Ulmer  v.  Austill,  9  Port.  157. 
Ark. — Conger  r.  Cotton,  37  Ark.  286. 
Conn. — Stocking  v.  Sage,  1  Conn.  519. 
Ind. — Ramsey  v.  Flannagan,  33  Ind 
305.  Me. — Dennison  v.  Benner,  41  Me. 
332;  Atkinson  v.  St.  Croix  Mfg.  Co.,  24 
Me.  171.  Mich.— Ford  v.  Ckeever,  105 
Mich.  679,  63  N.  W.  975.  Miss.— Hen- 
derson v.  Cargill,  31  Miss.  367.  Neb. 
Jameson  v.  Butler,  1  Neb.  115.  N.  J. 
New  Jersey  Express  Co.  V.  Nichols,  32 
N.  J.  L.  166;  s.  c,  33  N.  J.  L.  434; 
Crowther  v.  Lloyd,  31  N.  J.  L.  395. 
N.  Y. — Bishop  v.  Ferguson,  46  N.  Y. 
688;  Halleran  v.  Field,  23  Wend.  38. 
N.  C. — Wellborn  v.  Younger,  10  N.  C. 
205.  Pa. — Vaughan  v.  Blanchard,  2 
Dall.  192,  1  L.  ed.  344.  S.  C— Moore 
v.  Willard,  30  S.  C.  615,  9  S.  E.  273; 
Williams  v.  Richardson,  12  S.  C.  584. 
Tex.— Neill  v.  Cody,  26  Tex.  286;  Car- 
roll v.  Welch,  26  Tex.  147.  Wis.— Cross 
r.  Barnett,  61  Wis.  650,  21  N.  W.  832; 
Sydnor  v.  Palmer,  29  Wis.  226;  Hor- 
ton  17.  Arnold,  18  Wis.  212.  See  also 
La— Tollett  v.  Jones,  3  Rob.  274.  N.  Ht 
Wells  v.  Jackson  Iron  Mfg.  Co.,  47 
N.  H.  235,  90  Am.  Dec.  575;  Field  & 
Co.  V.  Tenney,  47  N.  H.  '513.  N.  J. 
Steward  V.  Bowne,  3  N.  J.  L.  515.  Pa. 
Clarke  v.  Benford,  22  Pa.  353.  Wis. 
Blakeslee  v.  Rossman,  44  Wis.  550.  Eng. 
Loughman  v.  Novaes,  6  Price  108. 

Oath  of  Deponent.  —  A  certificate 
"that  said  deponent  before  examina- 
tion was  by  me  sworn  to  testify  the 
whole  truth  and  nothing  but  the  truth 
relating  to  said  cause"  was  held  suffi- 
cient under  a  statute  requiring  the  offi- 
cer to  certify  that  the  witness  "was 
duly  sworn  before  giving  his  evi- 
dence." Bowman  v.  Van  Kuren,  29 
Wis.  209,  9  Am.  Rep.  554. 

A  certificate  that  the  deposition  was 
taken  at  the  office  of  the  commissioner, 
after  the  oath  "prescribed  by  the  in- 
structions annexed  to  the  commission" 
had  been  taken,  implies  that  the  oath 
was  publicly  administered,  where  such 
was  a  requirement  of  the  statute  and 
of  instructions  annexed  to  the  eommis- 
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sion.     Ford  v.  Cheever,  105  Mich.  679, 
63  N.  W.  975. 

The  fact  that  the  commissioner  in 
certifying  that  he  administered  the  oath 
to  the  witness  signed  as  notary  public 
and  also  as  commissioner  is  immaterial, 
i  his  signature  as  commissioner  being 
sufficient.  Alcorn  v.  Gieseke,  158  Cal. 
396,  111  Pac.  98;  Same  v.  Brandeman, 
158  Cal.  410,  111  Pac.  104;  Same  v. 
Howard,   158   Cal.  411,  111   Pac.   104. 

53.  TJ.  S. — Moore  v.  Nelson,  3  Mc- 
Lean 383,  17  Fed.  Cas.  No.  9,771;  Jones 
r.  Oregan  Central  R.  Co.,  3  Sawy.  523, 
13  Fed.  Cas.  No.  7,486;  Brown  v.  Piatt, 
2  Cranch  C.  C.  253,  4  Fed.  Cas.  No. 
2,026.  N.  J.— Burley  v.  Kitchell,  20  N. 
J.  L.  305;  Ludlam  v.  Broderick,  15 
N.  J.  L.  269.  But  see  Garrett  v.  Wood- 
ward, 2  Cranch  C.  C.  190,  10  Fed.  Cas. 
No.  5,253.  And  contra,  Pentleton  v. 
Forbes,  1  Cranch  C.  C.  507,  19  Fed. 
Cas.  No.  10,966;  Phelps  v.  S.  S.  City 
of  Panama,  1  Wash.  Ter.  615. 

A  judgment  will  not  be  reversed, 
though  the  commissioner  fails  to  make 
the  proper  certificate,  where  the  ob- 
jecting party  had  notice  of  the  exami- 
nation and  might  have  attended,  and 
particularly  where  the  evidence  was  not 
objected  to  at  the  trial.  Steward  v. 
Bowne,  3  N.  J.  L.  515. 

The  Texas  statute  requiring  that  the 
certificate  show  that  the  witnesses 
were  first  cautioned  relates  to  oral  ex- 
aminations, "and  was  not  intended  to 
apply  where  their  answers  are  taken  by 
written  interrogatories  propounded  un- 
der the  general  statute."  Wisegarver 
r.  Yinger  (Tex.  Civ.  App.),  122  S.  W. 
925. 

54.  Kan. — Western  Union  Telegraph 
Co.  V.  Collins,  45  Kan.  88,  25  Pac. 
1S7;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Pearson,  6  Kan.  App.  825,  49  Pac.  681. 
Me.— Call  v.  Perkins,  68  Me.  158;  Par- 
sons v.  Huff,  38  Me.  137.  N.  H.— Rand 
v.  Dodge,  17  N.  H.  343.  Ohio.— War- 
ring v.  Martin,  Wright  380.  Vt.— Bur- 
roughs v.  Booth,  1  D.  Chip.  Iu6.  Wis. 
Baxter   v.  Payne,   1   Pin.   501. 

See  also  Shutte  v.  Thompson,  15 
Wall.  151,  21  L.  ed.  123;  Atkinse*  V. 
St.  Croix  Mfg.  Co.,  24  Me.  171;  Bach- 
elder  v.  Merriman,  34   Me.  69. 


DEPOSITIONS 


351 


cate  must  show  that  the  statutory  requirement  as  to   the  oath  ad- 
ministered has  been  complied  with.55 

Some  jurisdictions  require  a  showing  that  the  oath  was  adminis- 
tered by  the  commissioner  or  officer  or  by  some  competent  officer  in 


55.  La. — Succession  of  Connolly,  6 
La.  Ann.  479.  Me. — Lewis  v.  Soper, 
44  Me.  72;  Parsons  v.  Huff,  38  Me. 
137;  Erskine  v.  Boyd,  35  Me.  511; 
Palmer  v.  Fogg,  35  Me.  368,  58  Am. 
Dec.  708.  Mont. — McCormick  v.  Lar- 
gey,  1  Mont.  158.  Utah. — Homberger 
v.  Alexander,  11  Utah  363,  40  Pac. 
260.  Wis. — Bowman  v.  Van  Kuren, 
29  Wis.  209;  Horton  v.  Arnold,  18  Wis. 
212;  Lightfoot  v.  Cole,  1   Wis.  26. 

When  Oath  Taken. — But  if  there  is 
no  express  statute  or  rule,  the  return 
need  not  show  that  the  witness  was 
eworn  before  giving  his  deposition. 
111.— Ballance  v.  Underhill,  4  111.  453. 
Mass. — Quinley  v.  Atkins,  9  Gray  370. 
Pa.— Sample  v.  Robb,  16  Pa.  305. 

Under  a  discretionary  authority  to 
receive  in  evidence  depositions  taken 
in  other  jurisdictions  in  any  other 
manner  than  thus  prescribed  by  the 
law  of  the  forum,  the  courts  have  ad- 
mitted depositions,  the  certificates  to 
which  did  not  show  that  the  witnesses 
were  sworn  before  giving  them.  Free- 
land  V.  Prince,  41  Me.  105;  Burt  v. 
Allen,   103   Mass.   41. 

It  is  sufficient  if  either  the  caption 
or  certificate  shows  that  the  witness 
was  sworn  before  giving  his  deposition. 
Ala. — Broadnax  r.  Sullivan,  29  Ala. 
320.  Me. — Dennison  v.  Benner,  41  Me. 
332.  Ohio.— House  v.  Elliott,  6  Ohio 
St.  497;  Timms  v.  Wayne,  1  Handy  400. 

It  has  been  held  that  a  recital  that 
the  witness  was  sworn  "according  to 
law,"  or  "agreeably  to  law,"  does 
not  show  that  he  was  sworn  befoie 
giving  his  deposition.  Atkinson  V.  St. 
Croix   Mfg.    Co.,    24    Me.    171. 

A  recital  that  the  deponent  was 
"first  sworn  according  to  law"  has 
been  held  not  to  show  that  he  was 
sworn  before  giving  his  deposition. 
Brighton  r.  Walker,  35  Me.  132;  Ers- 
kine v.  Boyd,  35  Me.  511. 

Contra. — Palmer  v.  Fogg,  35  Me.  368, 
58  Am.  Dec.  708. 

But  a  recital  in  the  caption  that 
"the  deponent  being  first  duly  sworn 
gave  his  aforesaid  deposition"  imports 
that  he  was  sworn  before  giving  the 
deposition.    Dennison  v.  Benner,  41  Me. 


332.  See  also  Lewis  v.  Soper,  44  Me. 
72. 

Under  a  statute  requiring  the  wit- 
ness to  be  sworn  "to  testify  the  truth, 
the  whole  truth  and  nothing  but  the 
truth,"  a  certificate  that  the  witness 
was  "first  sworn  to  testify  the  whole 
truth  of  his  knowledge  touching  the 
matter  in  controversy  aforesaid"  is 
not  sufficient.  Atchison,  T.  &  S.  F.  R. 
Co.  v.  Pearson,  fi  Kan.  App.  825,  49 
Pac.   681. 

To  same  effect,  Western  Union  Tel. 
Co.  v.  Collins,  45  Kan.  88,  25  Pac.  187; 
Burroughs  v.  Booth,  1  D.  Chip.  (Vt.) 
106  (under  such  a  statute  a  statement 
that  the  witness  "was  first  sworn  in 
the  usual  manner  of  taking  deposi- 
tions" is  sufficient.  Baxter  v.  Payne, 
1   Pin.    (Wis.)    501. 

The  Maine  statute  requires  a  state- 
ment in  the  caption  "when  the  oath 
was  administered,"  and  a  statement 
that  the  witness  was  "sworn  according 
to  law"  is  not  a  compliance  with  the 
statute.  Inhabitants  of  Brighton  v. 
Walker,  35  Me.  132.  But  under  an- 
other provision  which  gives  to  the 
court  discretionary  power  when  the 
deposition  is  taken  out  of  the  state, 
even  though  the  caption  be  defective, 
the  court  will  admit  such  a  deposition 
if  the  court  be  satisfied  that  there  has 
been  a  substantial  compliance  with  the 
statute,  though  the  caption  may  not 
be  in  all  respects  technically  correct. 
Freeland  v.  Prince,  41   Me.   105. 

Porm  of  Oath. — Under  section  30  of 
the  United  States  judiciary  act  of 
17S9,  the  certificate  must  show  that 
the  witness  was  sworn  or  affirmed  to 
testify  the  "whole  truth."  Rainer 
v.  Haynes,  Hempst.  689,  20  Fed.  Cas. 
No.  11,536;  Pentleton  v.  Forbes,  1 
Cranch  C.  C.  507,  19  Fed.  Cas.  No. 
10,966;  Marstin  v.  McRea,  Hempst.  6S8, 
16  Fed.  Cas.  No.  9,141;  Garrett  v. 
Woodward,  2  Cranch  C.  C.  190,  10  Fed. 
Cas.   No.   5,253. 

The  statutes  of  some  states  con- 
tained the  same  requirement.  Ohio. 
Warring  v.  Martin,  Wright  380.  Vt. 
Burroughs  v.  Booth,  1  D.  Chip.  106. 
Wis.— Baxter  v.  Payne,  1   Pin.   501. 
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his  presence.™  Tf  the  enption  or  certificate  recites  an  improper  form 
of  oath  as  having  been  taken  by  the  deponents,  no  favorable  presump- 
tions can  be  indulged.57 

fXIll.)  Examination  of  Witness.  —  The  return  must  show  in  some  man- 
ner, that  the  written  interrogatories  were  propounded  to  the  witness/'73, 

(XIV.)  Separate  Examination.  —  The  caption  and  certificate  need  not 
recite  that  witnesses  were  examined  separately  and  apart  from  each 
other.58 

(XV.)  Use  of  Interpreter.  — Nor,  need  it  appear,  ordinarily,  that 
the  answers  of  foreign  witnesses  were  translated  by  an  interpreter.59 


56.  Dane  v.  Mace,  37  N.  H.  533; 
Powers  v.  Shepard,  21  N.  H.  60,  53  Am. 
Dec.  168;  Ballard  v.  Perry,  28  Tex. 
347;  Patton  v.  King,  26  Tex.  685,  84 
Am.  Dec.  576;  Emberson  v.  McKenna 
(Tex.  App.),  16  S.  W.  519.  See  also 
Cooper  v.  Stinson,  5  Minn.  201;  Neill 
V.  Cody,  26  Tex.  286. 

A  certificate  that  the  "answers  were 
sworn  to  and  subscribed"  before  the 
officer  was  held  insufficient  for  not 
stating  by  whom  they  were  sworn  to 
and  subscribed.  Slaughter  v.  Riven- 
bark,  35  Tex.  68. 

A  certificate  that  the  witness  was 
sworn  "before  him"  was  held  to 
mean  that  he  was  sworn  by  the  com- 
missioner. Ludlam  v.  Broderick,  15  N. 
J.   L.   269. 

Presumptions. — If  there  is  no  express 
statute  or  rule,  it  must  be  presumed 
that  the  witness  was  sworn  by,  or  in 
the  presence  of,  the  commissioner  or 
officer.  Edmondson  v.  Barrell,  2  Cranch 
C.  C.  228,  8  Fed.  Cas.  No.  4,284; 
Vaughan  v.  Blanchard,  2  Dall.  (Pa.) 
192,  1  L.  ed.  344. 

A  certificate  that  the  deponent  was 
"carefully  examined  and  cautioned 
and  sworn  to  speak  the  whole  truth" 
implies  that  he  was  so  examined  and 
cautioned  and  sworn  by  the  magistrate. 
Edmondson  v.  Barrell,  2  Cranch  C.  C. 
228,  8  Fed.   Cas.  No.  4,284. 

In  Texas  the  statute  requiring  this 
fact  to  be  certified  relates  to  deposi- 
tions "when  taken  under  oral  exami- 
nation, and  it  was  not  intended  to 
apply  where  their  answers  were  taken 
by  written  interrogatories  propounded 
under  the  general  statute."  Wise- 
garver  v.  Yinger  (Tex.  Civ.  App.),  122 
S.  W.  925. 

57.  U.  S. — Wilson  Sewing  Mach.  Co. 
V.  Jackson,  1  Hughes  295,  30  Fed.  Cas. 
No.  17,853;  Rainer  v.  Haynes.  Hempst. 
689,    20    Fed.    Cas.    No.    11,536.      Kan. 
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Western  Union  Tel.  Co.  v.  Collins,  45 
Kan.  88,  25  Pac.  187,  10  L.  E.  A.  515; 
Atchison,  T.  S.  F.  R.  Co.  v.  Pearson, 
6  Kan.  App.  825,  49  Pac.  681.  Me. 
Call  v.  Perkins,  68  Me.  158.  Mass. 
Simpson  v.  Carleton,  1  Allen  109,  79 
Am.  Dec.  707.  N.  H. — Fabyan  v. 
Adams,  15  N.  H.  371.  N.  J.— Perry  V. 
Thompson,  16  N.  J.  L.  72.  N.  Y. 
Whitney  v.  Wyncoop,  4  Abb.  Pr.  370; 
Bailis  v.  Cochran,  2  Johns.  417.  Ohio. 
Putnam  V.  Larimore,  Wright  746.  Wis. 
Cross  v.  Barnett,  61  Wis.  650,  21  N. 
W.   832. 

See  also  Pentleton  v.  Forbes,  1  Cranch 
C.  C.  507,  19  Fed.  Cas.  No.  10,966. 

57a.  Putting  Interrogatories — It  was 
held  that  the  fact  that  the  interroga- 
tories were  propounded  and  answered 
must  appear  affirmatively  from  the  cer- 
tificate and  not  by  reference  to  mere  in- 
ference from  the  similarity  of  the  ex- 
amination. Davis  v.  Allen,  14  Pick. 
(Mass.)  313. 

But  where  the  certificate  recited  that 
the  deposition  was  taken  pursuant  to 
the  commission,  and  the  answers  re- 
ferred to  the  several  interrogatories 
by  number,  it  sufficiently  appeared 
that  the  interrogatories  had  been  pro- 
pounded to  the  witness  and  answered. 
11  ill  v.  Hill,  42  Pa.  198. 

See  also  XV,  A,  2,  b,   (XVI.),  infra. 

Where  the  depositions  show  that  the 
interrogatories  have  been  severally  an- 
swered by  each  of  the  witnesses,  the 
return  need  not  recite  that  they  were 
read  to  them.  Morrison  v.  White,  16 
La.   Ann.    100. 

It  will  be  presumed  that  the  witness 
was  examined  by  the  commissioners, 
Bolte  v.  Van  Rooten,  4  Johns.  (N.  Y.) 
130. 

58.  Simms  v.  Henderson,  11  Q.  B. 
1015,  63  E.  C.  L.  1013,  17  L.  J.  Q.  B. 
209,  12  Jur.  773. 

59.  U.    S. — Gilpins     v.    Consequa,    3 
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(XVI.)  Reduction  to  Writing  and  by  Whom.  —  The  certificate  need  not 
recite  by  whom  the  depositions  were  reduced  to  writing,  nor  that  a 
person  named  as  writing  them  down  was  a  disinterested  and  proper 
person,60  except  as  statutes  or  court  rules  so  provide.01  Nor  need 
such  certificate  recite  that  the  depositions  were  reduced  to  writing 
in  the  presence  of  the  commissioner   or  officer,62  unless  there  be  a 


Wash.  C.  C.  184,  Pet.  C.  C.  85,  10  Fed. 
Cas.  No.  5,452.  Mich. — People  V.  Dow- 
digan,  67  Mich.  95,  38  N.  W.  920.  Tex. 
McKinney   V.   O'Connor,   26   Tex.   5. 

Oath  of  Interpreter. — But  it  has  been 
held  that  the  return  must  show  that 
the  interpreter  was  sworn.  And  the 
commissioner's  affidavit  was  held  inad- 
missible to  supply  the  place  of  such  a 
certificate.  Amory  v.  Fellowes,  5  Mass. 
219. 

60.  U.  S.— Keene  v.  Meade,  3  Pet. 
1,  7  L.  ed.  581,  3  Cranch  C.  C.  51,  16 
Fed.  Cas.  No.  9,373;  Jones  v.  Oregon 
Central  R.  Co.,  3  Sawy.  523,  13  Fed. 
Cas.  No.  7,486.  Ala. — Thrasher  r.  In- 
gram, 32  Ala.  645.  Ind.  —  Knicker- 
bocker Ice  Co.  v.  Grav,  165  Ind.  140, 
72  N.  E.  869.  la.— Cook  v.  Gilchrist, 
82  Iowa  277,  48  N.  W.  84.  La.— Morri- 
son v.  White,  16  La.  Ann.  100;  Blair 
v.  Collins,  15  La.  Ann.  683;  Imboden  v. 
Richardson,  15  La.  Ann.  534.  N.  Y. 
Bolte  v.  Van  Rooten,  4  Johns.  130.  Pa. 
Piper  v.  White,  56  Pa.  90.  S.  O. — Edge- 
field Mfg.  Co.  v.  Maryland  Casualty 
Co.,  78  S.  C.  73,  58  S.  E.  969;  Bulwinkle 
V.  Cramer,  30  S.  C.  153,  8  S.  E.  689. 
Wis.— Horton    v.    Arnold.    18    Wis.    212. 

See  also  State  v.  Kimball,  50  Me. 
409. 

Federal  Practice. — Where  a  deposi- 
tion is  taken  for  use  in  a  United 
States  circuit  court,  according  to 
"common  usage"  under  the  state  prac- 
tice, it  need  not  appear  by  the  cer- 
tificate who  reduced  the  deposition  to 
writing  where  the  state  law  contains 
no  such  requirement.  Wilkinson  v. 
Yale,  6  McLean  16,  29  Fed.  Cas.  No. 
17,678. 

Language  of  Witness. — A  recital 
that  the  deponent  "testified  as  is  set 
down"  was  held  to  be  a  substantial 
compliance  with  a  statute  requiring 
the  testimony  to  be  "reduced  to  writ- 
ing as  near  as  may  be  in  the  language 
of  the  witness,"  where  the  answers 
appeared  to  be  full  and  unsuspicious. 
Gulf  City  Ins.  Co.  v.  Stephens,  51  Ala. 
121.  See  also  Roberts  v.  Fleming,  31 
Ala.  683. 

61.  U.  S—  Cook  t,-.  Burnley,  11  Wall. 


659,  20  L.  ed.  29;  Rainer  v.  Haynes, 
Hempst.  689,  20  Fed.  Cas.  No.  11,536; 
Pettibone  v.  Derringer,  4  Wash.  C.  C. 
215,  19  Fed.  Cas.  No.  11,043;  Blake  v. 
Smith,  4  Betts  C.  C.  Ms.  14,  3  Fed. 
Cas.  No.  1,502.  Ind.— Thieband  v. 
Sebastian,  10  Ind.  454.  Me. — State  v. 
Kimball,  50  Me.  409.  Neb. — American 
Bonding  Co.  v.  Pulver.  77  Neb.  211,  109 
N.  W.  156.  Wis. — Horton  v.  Arnold, 
18  Wis.  212. 

See  also  Minard  v.  Stillman,  35  Ore. 
259,  57  Pac.  1022. 

Reduction  to  Writing. — A  certificate 
that  the  deposition  "was  reduced  to 
writing  under  my  direction"  was  held 
fatally  defective.  Marstin  v.  McRea, 
Hempst.    688,    16    Fed.    Cas.    No.    9,141. 

A  certificate  that  the  deposition  was 
"reduced  to  writing  by  me,  except 
the  interrogatories,"  was  held  good. 
Fuller  v.  Hodgdon,  25  Me.  243. 

A  certificate  that  the  witness  was 
"examined,  and  his  examination  re- 
duced to  writing,  and  subscribed  by 
him  in  my  presence"  was  held  not 
to  be  a  substantial  compliance  with  a 
statute  requiring  a  certificate  to  show 
"that  the  deposition  was  reduced  to 
writing  by  some  proper  person,  naming 
him."  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Pearson,  6  Kan.  App.  825,  49  Pac. 
681. 

A  certificate  that  the  commissioners 
' '  have  administered  the  oath  to  J.  M., 
the  clerk  we  are  going  to  employ  for 
the  execution  of  the  same,"  sufficiently 
shows  that  they  had  appointed  and 
sworn  a  clerk.  Keene  V.  Meade,  3  Pet. 
(U.  S.)  1,  7  L.  ed.  581,  reversing  3 
Cranch  C.  C.  51,  16  Fed.  Cas.  No.  9,373. 

62.  U.  S.— Giles  v.  Paxson,  36  Fed. 
882;  Vasse  *;.  Smith,  2  Cranch  C.  C.  31, 
28  Fed.  Cas.  No.  16,896;  Van  Ness  v. 
Heineke,  2  Cranch  C.  C.  259,  28  Fed. 
Cas.  No.  16,866;  Bussard  v.  Catalino, 
2  Cranch  C.  C.  421,  4  Fed.  Cas.  No. 
2,228.  La. — Imboden  v.  Richardson,  15 
La.  Ann.  534.  Mo. — Jolliffe  V.  Collins, 
21  Mo.  33S  N.  J.— Sayre  v.  Sayre, 
14  N.  J.  L.  4ft.\  N.  C— Chippewa  Val- 
ley Bank  v.  Nat.  Bank,  116  N.  C.  815, 
21    S.    E.    688.     Pa.— Winton   v.   Little, 
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statute  or  rule  that  requires  it  to  be  done/'3 

(XVII.)  Reading  Over  and  Correction  by  Witness.  —  By    the    weight    of 
authority,  the  certificate  need  not  recite  that  the  depositions  were  read 
over   to,  or  corrected  by,   the  deponents  before  signing;04  but  some 
courts  hold  otherwise,  both  under  express  statutes  and  on  principle.66 


94  Pa.  64.     S.  C. — Bulwinkle  v.  Cramer, 
30  S.  C.  153,  8  S.  E.  689. 

See  also  Dawson  v.  Callaway,  18  Ga. 
573. 

Presence  of  Officer. — A  commission- 
er's certificate  that  the  depositions 
were  taken  in  his  presence  implies  that 
everything  on  their  face  was  done  in 
his  presence.  Bowman  v.  Flowers,  2 
Mart.   N.  S.   (La.)   267. 

63.  U.  S. — Bell  V.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Bainer  v.  Haynes, 
Hempst.  689,  20  Fed.  Cas.  No.  11,536; 
Pettibone  v.  Derringer,  4  Wash.  C.  C. 
215,  19  Fed.  Cas.  No.  11,043;  Edmond- 
son  v.  Barrell,  2  Cranch  C.  C.  228,  8 
Fed.  Cas.  No.  4,284.  Ark. — Hammond 
r.  Freeman,  9  Ark.  62.  Neb. — American 
Bonding  Co.  v.  Pulver,  77  Neb.  211, 
109  N.  W.  156;  New  Kentucky  Coal  Co. 
V.  Union  P.  R.  Co.,  52  Neb.  127,  71  N. 
W.  948. 

See  Knickerbocker  Ice  Co.  v.  Gray, 
165  Ind.  140,  72  N.  E.  869. 

The  requirement  is  not  enforced  in 
all  cases  against  depositions  taken  in 
another  state.  Haley  v.  Godfrey,  16 
:*le.  305. 

A  certificate  reciting  that  the  depo- 
sition "was  reduced  to  writing  by  M., 
and  was  subscribed  by  the  said  witness 
in  my  presence,"  was  held  to  show 
that  the  deposition  was  both  reduced 
to  writing  and  subscribed  in  the  pres- 
ence of  the  officer.  Bobilya  v.  Priddy, 
68  Ohio  St.  373,  67  N.  E.  736. 

Federal  Practice. — Where  the  depo 
sition  is  taken  de  bene  esse  on  notice 
under  section  863  of  the  U.  S.  Revised 
Statutes,  the  officer  taking  it  must  cer 
tify  that  the  deposition  was  reduced 
to  writing  in  his  presence,  but  where 
the  deposition  is  taken  under  a  com- 
mission under  section  866,  he  need  not 
so  certify.  Giles  v.  Paxson,  36  Fed. 
882. 

Presence  of  Witness. — It  would  seem 
to  be  unnecessary  to  certify  that  the 
deposition  was  written  in  the  presence 
of  the  witness.  Vasse  V.  Smith,  2 
Cranch  C.  C.  31,  28  Fed.  Cas.  No. 
16,896;  Van  Ness  v.  Heineke,  2  Cranch 
C.  C.  259,  28  Fed.  Cas.  No.  16,866. 

Contra. — Donahue  v.  Roberts,  19  Fed. 
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863;  Johnson  v.  Booth,  1  Handy  (Ohio) 
42.  See  also  Timms  v.  Wayne,  1  Handy 
(Ohio)   400. 

64.  Idaho. — Darby  v.  Heagerty,  2 
Idaho  260,  13  Pac.  85.  Ind.— Guthrie 
V.  Buckeye  Cannel  Coal  Co.,  66  Ind. 
543.  Mich. — People  r.  Dowdigan,  67 
Mich.  95,  38  N.  W.  920.  Miss.— Hen- 
derson r.  Cargill,  31  Miss.  367.  Neb. 
Britton  v.  Berry,  20  Neb.  325,  30  N. 
W.  254.  Nev.— State  v.  Depoister,  21 
Nev.  107,  25  Pac.  1000;  Blackie  v. 
Cooney,  8  Nev.  41;  Lockhart  v.  Mackie, 
2  Nev.  294.  N.  Y.— People  v.  Moore, 
15  Wend.  19.  S.  C— Edgefield  Mfg. 
Co.  v.  Maryland  Casualty  Co.,  78  S.  C. 
73,  58  S.  E.  969.  Tex.— Golden  v. 
State,  22  Tex.  App.  1,  2  S.  W.  531. 
Wis.— Sydnor  v.  Palmer,  29  Wis.  226. 
Contra,  Goodhue   V.   Grant,   1    Pin.   556. 

65.  Cal.— Short  V.  Frink,  151  Cal. 
83,  90  Pac.  200;  People  v.  Mitchell, 
64  Cal.  85,  27  Pac.  862;  Williams  v. 
Chadbourne,  6  Cal.  559.  la.— Ball  t. 
Sykes,  70  Iowa  -525,  30  N.  W.  929; 
McKinley  v.  Chicago  &  N.  W.  R.  Co., 
44  Iowa  314.  Ky. — Greer  v.  Ludlow, 
7  Ky.  L.  Rep.  290.  Mont.— McCor- 
mick  v.  Largey,  1  Mont.  158.  N.  Y. 
Faith  v.  Ulster  &  D.  R.  Co.,  70  App. 
Div.  303,  75  N.  Y.  Supp.  420,  10  Ann. 
Cas.  449;  Foster  v.  Bullock,  12  Hun 
200;  People  v.  Moore,  15  Wend.  419. 
Utah. — Homberger  v.  Alexander,  11 
Utah  363,  40  Pac.  260. 

Reading  Over  to  Witness. — A  state- 
ment that  the  testimony  was  "care- 
fully" read  over  to  the  witness  was 
held  equivalent  to  a  statement  that 
it  was  "correctly"  read  over  to  him. 
Beckett  v.  Gridley,  67  Minn.  37,  69 
N.   W.   622. 

The  omission  of  the  word  "care- 
fully" in  a  certificate  reciting  the 
reading  of  the  deposition  to  the  wit- 
ness was  held  immaterial.  Cheney  V. 
Woodworth,  13  Colo.  App.  176,  56  Pac. 
979;  Sheldon  v.  Wood,  2  Bosw.  (N.  Y.) 
267. 

So  was  the  omission   of  "carefully' 
and    that    the    witness    "did    nut    wish 
to  correct  them  after  they  were  read.1 
Lockhart   r.  Mackie,  2  Nev.  294. 

A    certificate    thai    "said    deposition 
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(XVIII.)  Signing  by  Witness. — Generally,  where  a  deposition  itself 
appears  to  have  been  signed  by  the  deponent,  the  fact  of  signing  need 
not  be  certified.66  Nor  need  it  be  recited  that  depositions  were  signed 
in  the  presence  of  the  commissioner  or  officer,  where  he  certifies  that 
they  were  taken  before  him.67  But  in  some  jurisdictions,  the  return 
must  show  that  the  depositions  were  signed  in  the  presence  of  the 
commissioner  or  officer.68 

(XIX.)  Exhibits.  — Where  exhibits  are  otherwise  sufficiently  identi- 
fied in  the  return,  they  need  not  be  directly  and  expressly  certified  as 
such.69 


and  the  testimony  given  by  said  wit- 
ness .  .  .  was  by  me  carefully  read 
to  said  witness,  and  being  by  him  cor- 
rected," is  a  sufficient  compliance  with 
a  statute  providing  that  the  completed 
deposition  "must  be  carefully  read  to 
the  witness  and  corrected  by  him  in  an}r 
particular  if  desired."  Short  V.  Frink, 
151   Cal.   83,   90   Pac.   200. 

A  certificate  that  the  depositions  of 
witnesses  were  "by  me  corrected  as 
by  them  requested"  is  sufficient, 
though  it  does  not  recite  that  the  dep- 
ositions were  read  over  to  the  wit- 
nesses.    Higgins  v.  Wortell,  18  Cal.  330. 

A  statute  providing  that  the  certifi- 
cate should  show  that  the  deposition 
was  read  over  to  the  witness  was  held 
to  apply  only  to  depositions  taken 
within  the  state.  St.  Vincent's  Insti- 
tution v.  Davis,  129  Cal.  20,  61  Pae. 
477. 

66.  U.  S. — Voce  v.  Lawrence,  4  Mc- 
Lean 203,  28  Fed.  Cas.  No.  16,979. 
Conn. — Lewis  v.  Morse,  20  Conn.  211. 
Ind. — Guthrie  v.  Buckeye  Canal  Coa! 
Co.,  66  Ind.  543.  Miss.— Henderson  V. 
Cargill,  31  Miss.  367.  N.  Y.— Foster 
f.  Bullock,  12  Hun  200.  S.  C— Sonne- 
born  &  Co.  v.  Southern  R.  Co.,  65  S. 
C.  502,  44  S.  E.  77.  Tex.— Thompson 
V.  Hale,  12  Tex.  139;  Wallace  v.  Byers, 
14  Tex.  Civ.  App.  574,  38  S.  W.  228. 
Contra,  Missouri,  K.  &  T.  R.  Co.  v. 
Hennesey,  20  Tex.  Civ.  App.  316,  49 
S.  W.  917;  Emberson  v.  McKenna  (Tex. 
App.).  16  S.  W.  419. 

Signing  by  Interpreter. — The  court 
refused  to  reject  a  deposition  on  the 
ground  that  the  return  did  not  recite, 
as  directed,  that  the  examination  was 
subscribed  by  the  sworn  interpreter, 
where  it  did  give  the  name  of  the 
interpreter  and  recited  that  he  was 
sworn  and  where  each  page  of  the  dep- 
osition was  in  fact  subscribed  by  a 
person  of  that  name.     United  States  v. 


Fifty  Boxes  and  Packages  of  Lace,  92 
Fed.  601. 

67.  U.  S. — Van  Ness  r.  Heineke,  2 
Cranch  C.  C.  259,  28  Fed.  Cas.  No. 
16,866;  Centre  v.  Keene,  2  Cranch  C. 
C.  198,  5  Fed.  Cas.  No.  2,553.  La. 
Bowman  v.  Flowers,  2  Mart.  (N.  S.) 
267.  S.  C— Harzburg  &  Co.  v.  Southern 
R.  Co.,  65  S.  C.  539,  44  S.   E.   75. 

See  also  Dawson  v.  Callaway,  18  Ga 
573;  Vaughn  v.  Smith,  58  Iowa  553, 
12  N.  W.  604. 

A  certificate  that  the  deposition  was 
reduced  to  writing  before  tne  office] 
was  held  to  include  the  signing  of  the 
deposition  by  the  witness.  Voce  v. 
Lawrence,  4  McLean  203,  28  Fed.  Cas. 
No.   16,979. 

68.  Beidell  v.  Cook,  1  Handy 
(Ohio)  94;  Johnson  r.  Booth,  1  Handy 
(Ohio)  42;  Bush  v.  Barron,  78  Tex.  5, 
14  S.  W.  23S;  Sabine  &  E.  T.  R.  Co.  V 
Brousard,  69  Tex.  617,  7  S.  W.  374; 
Missouri,  etc.  R.  Co.  v.  Graves,  57  Tex. 
Civ.  App.  395,  122  S.  W.  458;  Me  Fad 
den  v.  Sims,  43  Tex.  Civ.  App.  598,  97 
S.  W.  335;  Bacon  r.  Lloyd,  1  White 
&    W.   Civ.    Cas.    (Tex.)    §284. 

See  also  Neill  v.  Cody,  26  Tex.  286. 

Under  the  Texas  statute  it  must 
appear  that  the  depositions  have  been 
swoTd  to  and  subscribed  "by" 
"each"  of  the  witnesses,  respectively. 
Missouri,  K.  &  T.  R.  Co.  v.  Hennesey, 
20  Tex.  Civ.  App.  316,  49  S.  W.  917; 
Wallace  v.  Byers,  14  Tex.  Civ.  App. 
574,  38  S.  W."228. 

69.  Bird  V.  Halsy,  87  Fed.  671; 
Brumskill  v.  James,  11  N.  Y.  294.  See 
Stoddard  r.  Hill.  38  S.  C.  385,  1 7  S.  E. 
138.     See  also  XIV.  L,  supra. 

Certifying  Exhibit.  —  A  certificate 
thai  an  exhibit  "was  produced  and 
shown  to  the  said  J.  M.,  a  witness 
swotd  and  examined,  and  by  him  de- 
posed unto  at  the  time  of  his  exami- 
as    a    witness    under    such    com- 
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(XX.)  Closing,  Sealing,  Indorsing,  Forwarding,  etc.  — Generally,  the  cer- 
tificate need  not  recite  the  closing  and  sealing,  or  indorsing  and  di- 
recting of  the  envelope  or  packet  containing  the  depositions  by  the 
commissioner  or  officer,70  nor  the  retention  of  the  depositions  by  him 
until  forwarded,71  nor  the  deposit  in  the  postoffice  by  him  of  depo- 
sitions received  in  due  course  of  mail.72 

c.  Necessity  for  Dating.  —  It  seems  that  the  certificate  need  not 
be  dated,73  unless  a  statute  or  rule  requires  it.74 

d.  Signing  by  Officer. —  (I.)  Necessity.  —  Ordinarily,  the  certifi- 
cate must  be  signed  by  the  commissioner  or  officer.70 


mission,"  was  held  to  sufficiently  cer- 
tify the  exhibit.  Hall  v.  Barton,  25 
Barb.   (N.  Y.)   274. 

70.  U.  S.— Kansas  City,  Ft.  S.  & 
M.  B.  Co.  v.  Stoner,  51  Fed.  649,  2  C. 
C.  A.  437,  10  U.  S.  App.  209;  Egbert 
V.  Citizens'  Ins.  Co.,  7  Fed.  47.  Ala. 
Innerarity  V.  Minis,  1  Ala.  660.  N.  3. 
Moran  V.  Green,  21  N.  J.  L.  562. 

See  also  Thorp  v.  Orr,  2  Cranch  C. 
C.  335,  23  Fed.  Cas.  No.  14,006;  Spear 
v.  Coon,  32  Conn.  292. 

Contra. — Shankwiker  v.  Beading,  4 
McLean   240,   21   Fed.   Cas.   No.   12,704. 

71.  U.  S. — Stewart  V.  Townsend,  41 
Fed.  121.  Mich.— Locke  v.  Tuttle,  41 
Mich.  407,  1  N.  W.  1039.  S.  C.— Bul- 
winkle  v.  Cramer,  30  S.  C.  153,  8  S. 
E.  689.  But  see  Eiser  v.  Southern  E. 
Co.,  67  S.  C.  419,  46  S.  E.  47,  as  to 
the  requirements  under  the  South  Caro- 
lina  code. 

Contra. — Shankwiker  v.  Beading,  4 
McLean  240,   21   Fed.  Cas.   No.   12,704. 

72.  Kansas  Citv,  Ft.  S.  &  M.  E. 
Co.  v.  Stoner,  51  Fed.  649,  2  C.  C.  A. 
437,  10  U.  S.  App.  209;  Egbert  v.  Citi- 
zens' Ins.  Co.,  7  Fed.  47;  Brumskill 
V.  James,  11  N.  Y.  294;  Hall  v.  Bar- 
ton, 25  Barb.  (N.  Y.)  274.  But  see 
Waton  f.  Bostwick,  2  Bay   (S.  C.)   312. 

The  provisions  of  §2291f,  Texas  Eev. 
St.,  are  a  substitute  for  §2286,  and  a 
certificate  of  receipt  by  the  postmaster 
is  no  longer  a  requisite.  Texas  &  P. 
E.  Co.  v.  Mosley   (Tex.),  124  S.  W.  90. 

73.  Dill  v.  Camp,  22  Ala.  249. 

74.  Tyson   v.    Kane,    3    Minn.    287. 

A  failure  to  date  the  caption  is  im- 
material, where  the  certificate  is  dated. 
Birmingham  Union  E.  Co.  V.  Alexander, 
93  Ala.  133,  9  So.  525. 

The  omission  of  the  date  in  the  cap- 
tion or  certificate  may  be  supplied  by 
the  date  in  the  jurat  or  attestation. 
Cal.— Elgin  v.  Hill',  27  Cal.  372.  Minn. 
Tyson  v.  Kane,  3  Minn.  287.  Vt. — Nye 
v.  Spalding,  11  Vt.  501. 
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75.  Ala. — Dozier  v.  Joyce,  8  Port. 
303.  Cal.— Beckman  v.  Waters,  161 
Cal.  581,  119  Pac.  922.  La.— Price  v. 
Emerson,  16  La.  Ann.  95.  N.  Y. — .Trick- 
son  v.  Stiles,  3  Caines  128.  S.  D.— Kin- 
kade  v.  Howard,  18  S.  D.  60,  99  N. 
W.  91. 

Affixing  the  notarial  seal  is  not  suf- 
ficient compliance  with  statute  requir- 
ing signature,  where  the  certificate  is 
unsigned.  Beckman  v.  Water,  161  Cal. 
581,  119  Pac.  922. 

Under  the  practice  in  some  states, 
as  in  chancery,  a  commissioner  signs 
each  page  of  the  depositions.  Flavell 
V.  Flavell,  20  N.  J.  Eq.  211;  Lightfoot 
v.  Cole,   1  Wis.   26. 

Signing  Caption  and  Certificate. 
Where  the  statutory  form  provided 
for  separate  signatures  to  the  caption 
and  to  the  certificate  of  the  oath,  and 
the  latter  only  was  signed,  the  deposi- 
tion was  excluded.  Shed  v.  Leslie,  22 
Vt.  498.  But  where  the  caption  and 
certificate  were  written  together  one 
signature  was  held  sufficient.  Haux- 
hurst   v.  Hovey,   26   Vt.  544. 

Signing  Certificate  of  Costs. — Where 
the  magistrate  failed  to  sign  the  cer- 
tificate to  the  oath  and  signed  one  to 
the  taxation  of  costs  only,  the  deposi- 
tion was  excluded  from  evidence. 
Burnham  v.  Porter,  24  N.  H.  570.  But 
where  the  one  signature  was  seemingly 
intended  to  apply  to  both  certificates 
the  deposition  was  admitted.  Jackson 
v.   Barron,   37   N.   H.   494. 

Signing  on  Cover. — A  deposition 
was  received  in  evidence  where  the 
signature  of  the  commissioners  ap- 
•peared  only  on  the  cover  enclosing  it. 
State  v.  Lew,  3  Har.  &  McM.  (Md.) 
591. 

Examiner  Dying  Before  Signing. 
Where  an  examiner  died  before  signing 
depositions  they  were  received  in  evi- 
dence. Felthonse  v.  Bailey,  14  W.  E. 
(Eng.)   827;  Bryson  v.  Warwick  &  Bir- 
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(II.)  Proof  of  Signature.  —  It  seems  that  the  signatures  of  special 
commissioners  and  standing  commissioners  need  not  be  proved,76  and 
provision  is  sometimes  made  by  statute  that  a  deposition  certified 
under  the  hand  of  any  officer  authorized  by  statute  to  take  depo- 
sitions may  be  received  without  proof  of  his  signature.77 

e.  Necessity  for  Official  Seal.  —  When  a  deposition  is  executed  by 
a  person  specially  named  as  commissioner,  his  certificate  does  not 
require  a  seal,  though  he  be  also  empowered  by  statute  to  administer 
oaths,  to  take  depositions,  etc.,  and  has  in  that  capacity  an  official 
seal.78     But  where  a  commission  is  executed  by    one    not    specially 


mingham    Canal    Co.,    1    W.    R.    (Eng.) 
124. 

Initials. — It  is  not  a  substantial  ob- 
jection to  a  deposition  that  the  com- 
missioner in  certifying  uses  the  initials 
only  of  his  Christian  name,  although 
he  is  designated  by  the  full  Christian 
name  in  the  commission.  Feagin  v. 
Beasley,  23  Ga.  17;  Curtiss  v.  Martin, 
20  111.  557.  See  also  Byington  v. 
Moore,  62  Iowa  470.  17  N.  W.  644.  A 
commission  directed  to  Wm.  J.  was 
presumed  to  have  been  properly  exe- 
cuted by  Wm.  H.  J.  Newton  v.  Porter, 
69   X.  Y.   133,   25   Am.  Rep.   152. 

Certificate  to  Several  Depositions. 
One  signature  to  several  depositions 
returned  under  one  certificate  is  suf- 
ficient. Boston  v.  Bradley,  4  Har. 
(Del.)    524. 

It  has  been  held  that  a  return  may 
properly  be  signed  by  one  commissioner 
only,  where  the  other  wrongfully  re- 
fuses to  sign  it.  Milville  Mut.  Marine 
&  Fire  Ins.  Co.  V.  Driscoll,  11  Can. 
Sup.    Ct.    183. 

Waiver  When  Commission  Taken 
Under  Stipulation. — When  a  commis- 
sion is  taken  under  stipulation  it  is 
not  regulated  or  controlled  by  .any  of 
the  statutory  provisions.  Shorter  v. 
Marshall,  49*  Ga.   31. 

76.  Gordon  v.  Nelson,  16  La.  321; 
Palmer  v.  Fogg,  35  Me.  368,  58  Am. 
Dec.  708:  Bullen  r.  Arnold,  31  Me. 
583;  Williams  v.  Eldridge,  1  Hill  (N. 
Y.)  249.  See  also  People  V.  Grundell, 
rS  Cal.  301,  17  Pac.  214,  official  sten- 
ographer. 

Judicial  Notice  of  Signatures. — A 
commissioner  appointed  by  a  governor 
to  take  the  acknowledgment  of  deeds 
and  affidavits  in  another  state  is  a 
state  officer  of  whose  signature  and 
seal  the  courts  take  judicial  notice. 
Dwight   v.   Splane,   11   Rob.    (La.)    487; 


Palmer  v.  Fogg,  35  Me.  368,  58  Am. 
Dec.  708. 

The  court  will  take  judicial  notice 
of  the  signature  of  the  commissioner 
though  he  has  signed  the  initials  only 
of  his  Christian  name.  Williams  v. 
Eldridge,  1  Hill  (N.  Y.)  249.  It  seems 
that  the  court  will  take  judicial  notice 
of  the  signature  and  seal  of  an  asso- 
ciate judge  of  a  city  court  in  the 
same  state.  Dwight  v.  Splane,  11  Rob. 
(La.)  487. 

It  has  been  held  that  the  genuine- 
ness of  a  commissioner's  certificate 
cannot  be  determined  by  a  comparison 
of  the  handwriting  thereof  with  that 
of  the  deposition.  Darnell  v.  Bullock, 
7   Heisk.    (Tenn.)    365. 

77.  Hanley  v.  West  Virginia  C.  & 
P.  R.  Co.,  59  W.  Va.  419,  429,  53  S. 
E.  625.  See  also  Riser  v.  Southern  R. 
Co.,  67  S.  C.  419,  46  S.  E.  47. 

78.  Ala. — Dozier  v.  Joyce,  8  Port. 
303.  Cal.— Mills  v.  Dunlap,  3  Cal.  94. 
C  a.— Shorter  v.  Marshall,  49  Ga.  31. 
La.— Barfield  v.  Hewlett,  4  La.  118; 
Morrison  v.  White,  16  La.  Ann.  100. 
S.  D.— Kinkade  v.  Howard,  18  S.  D. 
60,  99  N.  W.  91. 

See  also  Rhees  v.  Fairchild,  160  Pa. 
555,  28  Atl.  928.  But  see  Wain  v. 
Freedland,  2  Miles  (Pa.)  161. 

Especially  where  the  commissioner 
has  no  official  seal.  Dumont  v.  Mc- 
Cracken,  6  Blackf.   (Ind.)   355. 

Unsealed  Return. — Where  the  com- 
mission directed  the  commissioners  to 
make  their  return  under  seal  and  they 
did  not  do  so,  the  deposition  was  re- 
jected. Brewer  v.  P.nwersox,  92  Md. 
567,  48  Atl.  1060.  But  it  was  held  to 
be  unnecessary  for  a  commissioner  to 
seal  his  return  although  the  commis- 
sion required  him  to  return  the  exami- 
nation of  the  witness  "under  his  hand 
and  seal,"  where  the  statute  contained 
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named  therein,  or  a  deposition  is  taken  on  notice,  only,  the  certificate 
must  be  sealed,  if  a  seal  pertains  to  the  office  of  the  person  taking 
the  deposition,79  though  the  absence  of  the  notary's  official  seal  has 
been  held  not  fatal.80 

f.  Proof  of  Official  Character.  —  (I.)  When  Necessary.  —  Since,  or- 
dinarily, a  person  specially  appointed  by  name  to  execute  a  commis- 
sion need  have  no  official  character,  no  proof  of  such  character  need 
be  shown  by  the  return. S1     But  when  depositions  are  taken  by  per- 


no  such  requirement.  Henderson  v. 
Cargill,  31  Miss.  367. 

79.  U.  S. — raul  V.  Lowrv,  2  Cranch 
C.  C.  628,  18  Fed.  Cas.  No.  10,S44. 
Ind.— Kale  V.  Matthews,  118  Ind.  527, 
21  N.  E.  43;  Harvey  v.  Osborn,  55  Ind. 
535;  Dumont  v.  McCracken,  6  Blackf. 
355.  la. — Stephens  v.  Williams,  46 
Iowa  540.  Mo. — Borders  v.  Barber, 
81  Mo.  636;  Gharst  v.  Co.,  115  Mo. 
App.  403,  91  S,  W.  453.  S.  D.— Kin- 
kade  V.  Howard,  18  S.  D.  60,  99  N.  W. 
91.  W.  Va. — Hanley  v.  West  Virginia 
etc.  R,  Co.,  59  W.  Va.  419,  53  S.  E.  625. 

But  see:  Cal. — Mills  v.  Dunlap,  3 
Cal.  94.  Mo. — Borders  v.  Barber,  81 
Mo.  636.  N.  J. — Crowther  v.  Lloyd, 
31  N.  J.  L.  395.  Wis.— Sleep  v.  Hey- 
mann,  57  Wis.  495,  16  N.  W.  17;  Hayes 
V.  Prey,  54  Wis.  503,  11  N.  W.  695.  _ 

Depositions  taken  under  the  Louis- 
iana code  by  a  judge  are  inadmissible 
if  not  authenticated  by  his  private 
seal.  Rochelle  v.  Alvarez,  4  La.  21S; 
Ingraham  v.  White,  2  La.  294. 

In  Louisiana  the  private  seal  of  a 
justice  is  required  only  of  depositions 
taken  within,  the  state;  when  taken 
outside  they  must  be  properly  authen- 
ticated.    Barfield  v.  Hewlett,  4  La.  118. 

Seal  Improperly  Placed. — That  the 
seal  was  placed  below  a  jurat  which 
was  not  required,  instead  of  at  the 
close  of  the  certificate,  was  deemed 
immaterial.  Osgood  v.  Sutherland,  36 
Minn.  243,  31  N.  W.  211;  Wallingford 
v.  Western  Union  Telegraph  Co.,  60 
S.  C.  201,  38  S.  E.  443.  A  deposition 
was  received  in  evidence  where  the 
seal  of  the  commissioners  appeared  only 
on  the  cover  enclosing  it.  State  v. 
Levy,  3  liar.  &  Mcll.  (Md.)  591; 
Wright  r.  Wood,  23  Pa.  120. 

What  Is  a  Seal. — The  commissioner's 
scrawl  was  held  a  sufficient  sealing. 
Michael  r.  Matheis,  77  Mo.  App.  550, 
2  Mo.  App.  175.  A  certificate  con- 
cluding "witness  my  hand  and  pri- 
vate seal  of  office,  having  in  official 
seal.     M.   T.    (S.   L.)  "   was   held   to   bo 
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sufficiently  attested  by  the  seal  of  the 
commissioner.  Baker  v.  Kelly,  41  Miss. 
696,  93  Am.  Dec.  274.  The  seal  of  a 
notary  public  need  not  be  impressed 
upon  wax.  An  impression  upon  the 
paper  is  sufficient.  Meyers  v.  Russell, 
52  Mo.  26.  Under  the  Iowa  statute 
the  notary  seal  must  contain  the  name 
of  the  notary  and  state  and  must  be 
impressed  in  the  paper.  Neese  v.  Farm- 
ers' Ins.  Co.,  55  Iowa  604,  8  N.  W.  450; 
Stephens   v.    Williams,   46   Iowa    540. 

80.  Krohn,  Fechheimer  &  Co.  V. 
Sohn,   68  W.  Va.  687,   70  S,  E.  699. 

Federal  Statute. — The  federal  statute 
(§§S63-865)  does  not  require  a  notary 
to  affix  his  seal  to  his  certificate. 
Brown  v.  Ellis,  103  Fed.  834. 

Waiver  When  Commission  Taken 
Under  Stipulation. — A  seal,  even  if 
required  by  statute,  is  waived  when 
the  commission  is  taken  under  stipula- 
tion.    Shorter  v.  Marshall,  49  Ga.  31. 

Under  the  West  Virginia  statute 
(Code  Ch.  130,  §33)  a  seal  is  unneces- 
sary when  the  certificate  is  certified 
under  the  hand  of  the  notarv.  Hanley 
v.  West  Virginia  C.  &  P.  R.  Co.,  59 
W.  Va.  419,  51  S.  E.  625;  Bohn  v. 
Zeigler,   44   W.   Va.   402,   29   S.   E.  983. 

The  neglect  of  a  notary  public  to 
affix  his  seal  to  a  certificate  has  been 
held  immaterial,  where  his  official 
character  is  proved  by  the  certificate 
of  some  proper  officer.  Ashcraft  V. 
Chapman,  38  Conn.  230;  Curtis  v.  Cur- 
tis, 131  Ind.  489,  30  N.  E.  18;  Pape  v. 
Wright,  116  Ind.  502,  19  N.  E.  459. 
But  this  has  been  denied  on  the  ground 
that  the  genuineness  of  the  notary 's 
signature  can  only  be  proved  by  his 
official  seal.  Stephens  v.  Williams,  46 
Iowa   540. 

The  omission  of  a  notary  public's 
seal  was  held  a  mere  informality  under 
a  statute  providing  that  such  should 
not  be  sufficient  ground  for  excluding 
a  deposition.  Rachac  v.  Spencer,  49 
Minn.  235,  51   N.  W.  920. 

£1.     111.— Temby     v.     Brunt    Pottery 
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sons  who  are  not  designated  by  their  proper  names  as  commissioners 
of  the  court,  their  official  character  must  appear.82  In  some  juris- 
dictions this  is  required  by  statute,83  and  especially  of  such  persons, 
in  other  states,  who  are  not  specially  named  in  commissions,  or  who 
have  no  official  seals.84 

(II.)  Authentication.  —  When  authentication  is  required,  it  must  be 
by  certificate  of  some  other  officer,  having  authority  to  certify  and 
who  does  certify  that  the  person  taking  the  deposition  was  duly  au- 
thorized to  perform  the  required  duties.85 


Co.,  229  111.  540,  82  N.  E.  336;  Kendall 
f.  Limberg,  69  111.  355;  North  Ameri- 
can Ins.  Co.  v.  Williamson,  118  111. 
App.  670.  La. — Baine  v.  Wilson,  18 
La.  59;  Succession  of  Baum,  11  Rob. 
314.  Tex.— Texas  &  P.  R.  Co.  v.  Mos- 
ley,  124  S.  W.  90. 

Commissioner  Named  in  Agreement. 
The  rule  is  the  same  where  the  com- 
missioner is  named  by  agreement  of 
the  parties.  Morrison  v.  White,  16  La. 
Ann.  100;  Blackie  v.  Cooney,  8  Nev. 
41.  Compare  Jenkins  -v.  Tobin,  31  Ark. 
306. 

82.  111. — Corgan  v.  Anderson,  30  111. 
95.  La.  —  Baine  v.  Wilson,  18  La. 
59;  M'Micken  v.  Stewart,  10  Mart. 
(O.  S.)  571.  Mass.  —  Adams  v. 
Graves,  18  Pick.  355.  Pa. — Waugh  v. 
Shunk,  20  Pa.  130.  Tenn  —  Carter  v. 
Ewing,  1  Tenn.  Ch.  212.  Vt.— Bown 
&  Eddy  v.  Bean,   1   D.  Chip.   176. 

See  also  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)  379.  Contra,  Texas  &  P.  R. 
Co.  v.  Mosley  (Tex.),  124  S.  W.  485. 

Proof  of  Official  Character. — Where 
the  commission  was  directed  to  any 
one  of  certain  officers,  including  of- 
ficers not  authorized  by  the  statute  to 
take  depositions,  and  was  returned 
signed  by  A.,  "commissioner,"  with- 
out any  evidence  of  his  official  char- 
acter, the  deposition  was  excluded. 
Argentine  Falls  Silver  Min.  Co.  V.  Mol- 
son,   12   Colo.   405,   21   Pac.    190. 

Where  the  objecting  party  lived  in 
a  town  adjoining  the  place  where  the 
depositions  were  taken,  in  New  Bruns- 
wick, and  attended  the  taking  without 
objection,  the  court  presumed  that  he 
was  acquainted  with  the  official  char- 
acter of  the  magistrate  and  admitted 
the  deposit] 6n  in  evidence  without  tho 
proof  of  the  official  character  of  the 
I  on.  who  took  it  required  by  rule  of 
court.     Savage   V.   Balch,   8   Mo.   27. 

A  stipulation  to  take  depositions 
without     a     commission    at    a    certain 


time  and  place  before  any  officer  qual- 
ified by  law  to  take  depositions  is  not 
a  waiver  of  proof  of  the  official  char- 
acter of  the  person  taking  the  deposi- 
tions.    Jenkins   v.   Tobin,   31   Ark.   306. 

83.  U.  S.— Shankwiker  v.  Reading, 
4  McLean  240,  21  Fed.  Cas.  No.  12,704. 
Ark.— Jenkins  v.  Tobin,  31  Ark.  306. 
111.— Bishop  v.  Hilliard,  227  111.  382, 
•81  N.  E.  403;  North  American  Ins. 
Co.  v.  Williamson,  118  111.  App.  670. 
La. — Baine  v.  Wilson.  18  La.  59.  Ohio. 
Bond  v.  Ward,   Wright   747. 

But  see  Hayes  v.  Frev,  54  Wis.  503, 
11  N.  W.  695. 

84.  111.— Bishop  v.  Hilliard,  227  111. 
382,  81  N.  E.  403;  Wheeler  v.  Shields, 
3  111.  348;  North  American  Ins.  Co.  v. 
Williamson,  118  111.  App.  670;  Evering- 
ham  v.  Lord,  19  111.  App.  565.  Ind. 
Baber  v.  Rickart,  52  Ind.  594.  La. 
Yeatman  v.  Erwin,  5  La.  264.  Mich. 
Thompson  v.  Clay,  60  Mich.  627,  27 
N.  W.  699. 

See  also  Thompson  v.  Stewart,  3 
Conn.    171,    8    Am.    Dec.    168. 

State  Commissioner.  —  The  courts 
wTill  take  judicial  notice  of  the  official 
character  of  a  commissioner  appointed 
by  the  governor  in  another  state.  Ark. 
Johnson  v.  Cocks,  12  Ark.  672.  Ind. 
Tedrowe  v.  Esher,  56  Ind.  443.  Me. 
Palmer  v.  Fogg,  35  Me.  368,  58  Am. 
Dec.  708.  N.  J.— Crowther  v.  Lloyd, 
31  N.  J.  L.  395. 

85.  Ark.— Jenkins  v.  Tobin,  31  Ark. 
306.  Conn.— Thompson  v.  Stewart,  3 
Conn.  171.  HI.— Scott  v.  Bassett,  186 
111.  98,  57  N.  E.  835;  Wheeler  v. 
Shields,  3  111.  348.  Ind.— Baber  v. 
Rickart,  52  Ind.  594.  Mich.— Thomp- 
son V.  Clay,  60  Mich.  627,  27  N.  W. 
699.  Mont. — Fredericks  r.  Davis,  3 
Mont.  251;  McCormick  v.  Largey,  1 
Mont.  158.  Ohio. — Bond  v.  Ward, 
Wright   747. 

When  omitted  it  may  subsequent iy 
be  attached  before  the  reading  of  tha 
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deposition.  Scott  v.  Bassett,  186  111. 
9S;  57  N.  E.  835;  North  American  Ins. 
Co.  V.  Williamson,  118  111.  App.  670. 

Under  a  statute  providing  for  the 
authentication  of  the  official  character 
of  a  "judge  taking  a  deposition  by  the 
clerk  under  the  seal  of  the  court  an 
authentication  by  the  deputy  clerk  in 
his  own  name  was  held  bad.  Hyde  t. 
Benson,  6  Ark.  396. 

A  certificate  in  the  name  of  the 
clerk  of  a  court  of  record  and  sealed 
with  its  seal  a-.d  signed  J.  E.  E.,  deputy 
clerk,  was  held  to  be  the  certificate 
of  the  clerk.  Colton  V.  Eupert,  60 
Mich.  318,  27  N.  W.  520. 

That  it  appeared  that  counsel  at- 
tended the  taking  of  the  deposition  is 
not  a  waiver  of  this  requisite.  Thomp- 
son  v.   Clay,   60    Mich.    627,   27   N.   W. 

699.  ^   .  . 

Manner  of  Authenticating  Official 
Character. — The  authentication  of  the 
official  character  of  a  person  taking 
depositions  should  be  according  to  the 
law  of  the  state  where  the  depositions 
are  to  be  used,  and  not  under  the  act 
of  congress  governing  the  authentica- 
tion of  judicial  records.  La.— Barfield 
V.  Hewlett,  4  La.  118;  Commandeur  r 
Kussell,  5  Mart.  (N.  S.)  456.  Md. 
Gibson  r.  Tilton,  1  Bland  352,  17  Am. 
Dec  306.  Mont.— Fredericks  v.  Davis, 
3  Mont.  251.  Pa.— Mencke  V.  Strause, 
17  Phila.  105,  41  Leg.  Int.  154. 

But  see  Tooker  v.  Thompson,  3  Mc- 
Lean 92,  24  Fed.  Cas.  No.  14,097 
(order);  Folse  V.  Kittridge,  15  La.  Ann. 

222 

Under  Seal  of  Court  of  Record.— A 

common  requirement  is  that  the  official 
character  and  authority  of  the  officer 
be  authenticated  by  a  certificate  under 
the  seal  of  a  court  of  record.  111. 
Wheeler  V.  Shields,  3  111.  348.  Ind. 
Curtis  V.  Curtis,  131  Ind.  489,  30  N. 
E  18;  Baber  v.  Rickart,  52  Ind.  594. 
Mont.— McCormick  V.  Largey,  1  Mont. 
158.      Ohio.— Bond    v.    Ward,     Wright 

747 

Certificate  of  County  Clerk.— It  is 
sometimes  proved  by  the  certificate  of 
the  clerk  of  the  county,  under  the  seal 
of  the  county.  Conn.— Thompson  v. 
Stewart,  3  Conn.  171,  8  Am.  Dec ,168. 
Ind._pape  v.  Wright,  116  Ind.  502.  19 
N.  E.  459.  N.  H—  Dunlap  v.  Waldo, 
6  N  H.  450.  Pa.^Commissioners  v. 
Boss",  3  Bin.  539,  5  Am.  Dec.  383. 

In  Louisiana  the  certificate  of  the 
county    clerk    will    not    be    considered 

vol.  vn 


sufficient  (Yeatman  v.  Erwin,  5  La. 
264;  McDonald  &  Co.  V.  Wells,  23  La. 
Ann  189),  and  that  the  best  evidence 
of  an  officer's  capacity,  next  to  his 
commission,  is  the  governor's  attesta- 
tion under  the  great  seal  of  the  state 
(Thatcher  v.  Golf,  13  La.  360;  Ward- 
well  v.  Sterne,  22  La.  Ann.  28;  Grant's 
Succession,  14  La.  Ann.  795). 

Supplying  Certificate.— The  certificate 
of  the  governor  must  be  attached  to 
the  return  of  the  officer,  unless  the 
signature  of  the  latter  is  not  required 
or  is  admitted.  Thatcher  V.  Gofit,  L$ 
La  360;  Edmonson  v.  Mississippi  &  A. 
K.  Co.,  13  La.  282. 

The  governor's  certificate  not  at- 
tached to  the  return  that  the  person 
taking  the  deposition  "a  duly  author- 
ized justice  of  the  peace,"  etc.,  is  not 
proof  that  he  was  such  justice  at  the 
time  the  depositions  were  taken. 
Barelli  V.  Lytle,  4  La.  Ann.  o5<. 

The  certificate  of  authentication  is 
insufficient  if  it  fails  to  show  that  the 
officer  was  at  the  date  of  the  execu- 
tion of  the  commission  a  duly  author- 
ized officer.  Barelli  v.  Lytle,  4  La. 
Ann  557.  Nor  can  the  governor  au- 
thenticate a  document  which  he  never 
saw,  and  of  the  existence  ot  which  he 
was  ignorant.  Edmonson  V.  Mississippi 
&  A.  R.  Co.,  13  La.  282. 

Under  Great  Seal  of  State.— i  no 
authority  of  the  officer  taking  a  depo- 
sition in  another  state  is  sometimes 
proved  by  a  certificate  under  the  great 
seal  of  that  state.  Ashcraft  ^Chap- 
man, 38  Conn.  230;  Wheeler  v.  Shields, 

3  HI.  348.  mi        .  .  M 

Timeliness  of  Objection.— 1  he  objec- 
tion  that    the   authority   of   the   officer 
is   not   properly   authenticated  must    be 
I  made    when    the    deposition    is    ottered, 
and  if  made   subsequent  thereto  is  too 
'late.     Yeatman  v.  Erwm,  o  La.  2t>4. 
Controlling    Statute.— The    authority 
of    the    officer    to   make    the    certihcate 
of    authentication   is    governed    by    the 
laws  of  the  state  where  the  deposition 
is  taken.     Fredericks  v.  Davis,  3  Mont. 

^Proper    Authentication.— Where    the 

officer  is  appointed  the  certificate  ot 
the  secretary  of  state  under  the  seal 
of  the  state  is  the  proper  evidence  ot 
authority,  but  where  he  is  an  e  ective 
officer  and  the  certificate  of  election 
is  filed  with  the  county  clerk,  he  prop- 
erly makes  the  authentication.  Dunlap 
v.   Waldo,   6   N.   H.   450. 
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If  there  is  no  contrary  statute,  the  official  character  and  authority 
of  the  person  may  be  proved  by  his  certificate  reciting  such  charac- 
ter, under  seal  of  his  office,86  or  by  his  signature  as  such  officer  to 
his  certificate  and  his  official  seal,87  or  by  his  certificate  alone,  where  no 
seal  pertains  to  his  office,88  or  by  his  signature  as  such  officer  alone 
where  he  has  no  official  seal.89  When  there  is  no  statute  upon  the 
subject,  such  character  may  be  proved  by  parol  evidence.90 


Authentication  of  Foreign  Officer. 
The  English  courts  have  held  that  a 
deposition  taken  in  a  foreign  country 
authenticated  by  the  clerk  of  a  court 
of  record  under  the  seal  of  the  court 
is  sufficient,  and  that  it  need  not  be 
certified  by  a  British  consular  officer 
or  other  British  official.  Levitt  V. 
Levitt,  2  Hem.  &  M.  626,  71  Eng.  Re- 
print  606. 

86.  XT.  S. — Ruggles  V.  Buckner,  1 
Paine  358,  20  Fed.  Cas.  No.  12,115; 
Dinsmore  V.  Maronev,  4  Blatchf.  416, 
7  Fed.  Cas.  No.  3,920.  Ark.— Johnson 
v.  Cocks,  12  Ark.  672.  111. — Brown  v. 
Luehrs,  79  111.  575.  Mass. — McKinney 
v.  Wilson,  133  Mass.  131.  Minn.— 
Tancre  v.  Reynolds,  35  Minn.  476,  29 
N.  W.  171,  statute.  Pa.— Tilghman  v. 
Fisher,  9  Watts  441.  Tex.— Barber  v. 
Geer,  26  Tex.  Civ.  App.  89,  63  S.  W. 
934;  s.  c.  94  Tex.  581,  63  S.  W.  934. 

87.  Ind. — Baber  v.  Riekart,  52  Ind. 
594;  Midland  S.  Co.  v.  Citizens'  Nat. 
Bank,  34  Ind.  App.  107,  72  N.  E.  290. 
La.— Stiff  V.  Nugent,  5  Bob.  217.  Neb. 
Martin  v.  Coppock,  4  Neb.  173.  Nev. 
Sargent  v.  Collins,  3  Nev.  260.  S.  C. 
Moore  v.  Willard,  30  S.  C.  615,  9  S.  E. 
273.  Tenn. — Read  v.  Patterson,  11  Lea 
430.  Vt.— Barron  v.  Pettes,  18  Vt.  385. 
Wis.— Haves  v.  Frey,  54  Wis.  503,  11 
N.  W.   695. 

See  also  Lindsay  v.  Riggs,  15  Fed. 
Cas.  No.  8,366;  Greenwood  v.  Wood- 
ward, 18  Tex.  1. 

Where  the  statute  requires  that  the 
certificate  must  be  certified  by  the  of- 
ficer taking  it,  a  certificate  sealed  but 
unsigned  is  insufficient.  Beckman  v. 
Waters,   161   Cal.    581,   119   Pac.   922. 

Proof  by  Official  Signature. — Where 
the  jurat  to  the  oath  of  the  commis- 
sioners was  signed  "A.  B.,  justice  of 
the  supreme  court  of  Nova  Scotia," 
the  court  assumed  that  he  had  power 
to  administer  the  oath.  Saltar  v.  Ap- 
plegate,  23  N.  J.  L.  115. 

A  return  by  one  styling  himself  the 
clerk  of  a  court  and  under  the  seal 
of    the    court    sufficiently    shows    such 


person  to  be  a  "clerk  of  a  court  of 
record. ' '  Harvey  v.  Osborn,  55  Ind. 
535. 

88.  U.  S.— Vasse  v.  Smith,  2  Cranch 
C.  C.  31,  28  Fed.  Cas.  No.  16,896;  Jas- 
per v.  Porter,  2  McLean  579,  13  Fed. 
Cas.  No.  7.229.  Ind.— Earl  v.  Hurd, 
5  Blackf.  248.  Ky.— Talbot  f.  Brad- 
ford, 2  Bibb  316.  Me.— State  v.  Kim- 
ball, 50  Me.  409;  Bullen  v.  Arnold,  31 
Me.  583.  Nev. — Blackie  v.  Cooney,  8 
Nev.  41.  N.  J.— Crowther  v.  Lloyd,  31 
N.  J.  L.  395.  Tenn. — Hoover  v.  Raw- 
lings,  1  Sneed  287;  Wilson  v.  Smith, 
5  Yerg.  379.  Vt.— Crane  v.  Thayer,  18 
Vt.  162,  46  Am.  Dec.  142. 

Proof  by  Certificate. — Where  a  com- 
mission was  directed  to  a  commissioner 
specially  named  and  in  case  of  his  ab- 
sence, to  a  magistrate,  the  certificate 
of  the  latter  of  the  absence  of  the 
special  commissioner  was  held  suffi- 
cient evidence  of  that  fact.  Savage  v. 
Birckhead,  20  Pick.   (Mass.)   167. 

The  failure  of  the  magistrate  to  re- 
cite the  state  in  which  he  holds  his 
office  may  be  supplied  by  reference  to 
the  caption  of  the  deposition  showing 
the  same.  Atkinson  v.  Starbuck,  6 
Blackf.  (Ind.)  353. 

89.  U.  S.— Price  v.  Morris,  5  Mc- 
Lean 4,  19  Fed.  Cas.  No.  11,414.  Ind. 
Baber  v.  Rickart,  52  Ind.  594.  Mass. 
Adams  v.  Graves,  18  Pick  355.  Tenn. 
Read  V.  Patterson,  11  Lea  430.  Va. 
Hobbs  v.  Shumates,  11  Gratt.  516. 

The  addition  of  the  letters  "J.  P." 
to  the  signature  of  the  person  taking 
the  deposition  has  been  held  prima 
facie  evidence  that  he  is  a  justice  of 
the  peace.  Wright  v.  Waters,  32  Pa. 
•514;  Pollard's  Heirs  v.  Lively,  2  Gratt. 
(Va.)    216. 

90.  U.  S. — Lindsay  v.  Riggs,  15  Fed. 
Cas.  No.  8,366;  Dunlop  v.  Munro*,  1 
Cranch  C.  C.  536,  8  Fed.  Cas.  No.  4,167, 
affirmed,  7  Cranch  242,  3  L.  ed.  329. 
La.— Stiff  v.  Nugent,  5  Rob.  217.  Mass. 
Allen  v.  Perkins,  17  Pick  369.  N.  H. 
Dunlap  r.  Waldo,  6  N.  H.  450.  Ohio. 
Bond  V.  Ward,  Wright,  747. 

Vol.  VII 


362 


DEPOSITIONS 


3.  Recitals  in  Certificate.  —  a.  Effect  of. —  The  certificate  (in- 
cluding the  caption)  is  evidence  of  i'acts  therein  recited  which  the 
law  requires  to  be  certified.91  A  recital  of  any  other  fact  is  said  to 
be  extrajudicial  and  not  evidence  thereof.02 

b.  Illustrations.  —  In  particular  cases  certificates  have  been  held 
proper  evidence  of  the  existence  of  certain  grounds  for  taking  the 
depositions;'13  of  the  identity  of  the  person  taking  depositions  with 


See  also  Brinkley  t?.  Bell,  131  Ga. 
226,  62  S.  E.  67;  Petersburg  Saw  Ins. 
Co.  v.  Manhattan  Fire  Ins.  Co.,  66 
Ga.   446. 

Authority  of  Officer  Swearing  Com- 
missioner.— The  official  character  of  the 
officer  who  administers  the  oath  to  a 
commissioner  may  be  proved  by  any 
competent  evidence.  Lawrence  v. 
Finch,  17  N.  J.  Eq.   234. 

Failure  of  Commissioner  or  Officer 
to  State  Official  Character. — The  failure 
of  the  commissioner  or  officer  to  state 
his  official  character  is  immaterial 
where  his  appointment  or  character  is 
otherwise  shown.  Md. — Brvden  v. 
Taylor,  2  Har.  &  J.  396,  3  Am.  Dec. 
554.  N.  C. — Eidge's  Orphans  v.  Lewis, 
1  N.  C.  536.  Pa.  —  Commissioners 
t\  Boss,  3  Bin.  539,  5  Am.  Dec. 
383.  See  also:  Conn.  —  Thompson 
V.  Stewart,  3  Conn.  171,  8  Am.  Dec. 
168.  Ga,— Shorter  V.  Marshall,  49  Ga. 
31.  Ind. — Bolds  v.  Woods,  9  Ind.  App. 
657.  36  N.  E.  933.  La. — Morrison  v. 
White,  16  La.  Ann.  100.  Pa, — Jenkins 
V.  Anderson,  11  Atl.  558. 

91.  U.  S. — Fowler  v.  Merrill,  11 
How.  375,  13  L.  ed.  736;  Bell  v.  Morri- 
son, 1  Pet.  351,  7  L.  ed.  174.  Ala, 
Boberts  v.  Fleming,  31  Ala.  683;  Collins 
V.  Fowler,  4  Ala.  647.  Ind. — Knicker- 
bocker Ice  Co.  v.  Gray,  165  Ind.  140, 
72  N.  E.  869.  Tenn.— Wilson  V,  Smith, 
5  Yerg.  379. 

Dependent  on  Authority  of  Officer. 
But,  of  course,  the  credence  to  be  given 
the  certificate  depends  upon  the  proof 
or  presumption  as  to  the  authority  of 
the  commissioner  or  officer  making  it. 
Carter  v.  Ewing,  1  Tenn.  Ch.  212.  See 
also  Unis  v.  Charlton's  Admr.,  12  Gratt. 
(Va.)  484. 

In  Other  Cases. — But  it  has  been 
held  that  the  certificate  of  a  magis- 
trate is  evidence  of  facts  recited  only 
in  the  case  in  which  it  was  taken. 
Boss  v.  Cobb,  9   Yerg.    (Tenn.)    463. 

"When  the  certificate  of  the  notary 
public  taking  the  deposition  shows  that 
it   was    retained   by    him   until    it    was 
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placed  in  the  postoffice  properly  ad- 
dressed, and  that  he  personally  placed 
it  in  the  postoffice,  it  makes  no  ma- 
terial difference  whether  he  prepared 
the  certificate  before  or  after  placing 
the  deposition  in  the  envelope."  Riser 
v.  Southern  R.  Co.,  67  S.  C.  419,  46 
S.   E.  47. 

92.  Ark.— Caldwell  v.  McVicar,  9 
Ark.  418.  Ind. — Knickerbocker  Ice  Co. 
V.  Gray,  165  Ind.  140.  72  N.  E.  869. 
Minn. — Atkinson  v.  Nash,  56  Minn. 
472,  58  N.  W.  39. 

Recitals  Held  Extra  Judicial. — A  cer- 
tificate of  the  inability  of  the  witness 
to  attend  the  trial  is  not  evidence  of 
such  inability,  where  the  magistrate 
is  not  required  to  certifv  that  fact. 
Taylor  v.  Whiting,  4  T.  B.'  Mon.  (Ky.) 
364.  And  see  Hall  v.  Houghton,  37 
Me.   411. 

Where  the  deposition  was  taken 
without  an  order  of  court  or  commis- 
sion, the  certificate  of  the  person  tak- 
ing the  deposition  that  the  adverse 
party  was  present  and  cross-examined 
was  held  not  to  be  evidence  of  that 
fact.  Unis  v.  Charlton's  Admr.,  12 
Gratt.   (Va.)   4S4. 

Deposition  Taken  Without  Authority. 
Where  a  deposition  was  laken  in  a 
criminal  case  without  authority,  the 
certificate  of  the  signing  of  the  deposi- 
tion by  the  deponent's  mark  was  held 
not  evidence  of  that  fact,  where  it  was 
attempted  to  use  the  pretended  deposi- 
tion to  contradict  the  witness.  State 
v.  Valere,  39  La.  Ann.  1060,  3  So.   186. 

Where  the  deposition  of  a  party  has 
been  suppressed,  the  certificate  of  the 
officer  taking  it  is  not  proof  of  the 
making  of  the  answers,  when  it  is 
sought  to  use  them  as  admissions. 
Gross  v.  Coffey,  111  Ala.  408,  20  So.  428. 

93.  U.  S. — Patapseo  Ins.  Co.  v. 
Southgate,  5  Pet.  604,  8  L.  ed.  243; 
Merrill  V.  Dawson,  i  llempst.  563,  17 
Fed.  Cas.  No.  9,469,  affirmed,  Fowler 
v.  Merrill,  11  How.  375,  13  L.  ed.  736. 
Mass. — West  Boylston  v.  Sterling.  17 
Pick.    126.     Minn. — Atkinson    v.   Nash, 
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the  commissioner  named  by  the  title  of  his  office  only;"4  of  the  taking 
of  the  proper  oath  by  the  commissioner,95  and  of  the  official  character 
and  authority  of  the  person  administering  that  oath;96  of  the  taking 
of  the  depositions  by  the  officer;97  of  the  giving  notice  thereof;88  or 
the  existence  of  proper  reasons  for  not  giving  it;99  of  the  presence 
or  absence  of  parties  or  counsel  at  the  taking  of  depositions;1  and 
also  of  the  identity  of  the  person  writing  them  down;2  of  the  proper 
swearing3  or  affirming4  of  witnesses;  of  the  signing  of  the  deposition 
by  them,5  or  that  the  parties  or  their  counsel  waived  the  necessity 


56  Minn.  472,  58  X.  W.  39.  S.  C. 
Kaufman  v.  Caughman,  49  S.  C.  159, 
27  S.  E.  16;  Featherstone  v.  Dagnell, 
29  S.  C.  45,  6  S.  E.  897. 

But  see  Tavlor  v.  Whiting,  4  T.  B. 
Mon.    (Ky.)    364. 

Evidence  Before  Commissioner. — The 
evidence  offered  to  satisfy  the  com- 
missioner of  the  existence  of  such  cause 
need  not  appear  in  the  certificate.  Lit 
tlehale  v.  Dix,  11   Cush.   (Mass.)   364. 

Judicial  notice  of  the  distance  be- 
tween places  in  the  state  will  not  be 
taken  to  control  a  certificate.  Little- 
hale  v.  Dix,  11  Cush.  (Mass.)  364. 

94.  Brown  r.  Luehrs,  79  111.  575. 

95.  U.  S.— Winter  v.  Simonton,  3 
Cranch  C.  C.  104,  30  Fed.  Cas.  Xo. 
17.894.  Md.— Walkup  v.  Pratt,  5  Har. 
&  J.  51;  Wilson  v.  Mitchell,  3  Har.  & 
J.  91;  State  v.  Levy,  3  Har.  &  McH. 
591.  N.  J. — Ludlam  V.  Broderick,  15 
N.  J.  L.  269. 

93.  Walkup  v.  Pratt,  5  Har.  &  J. 
(Md.)  51;  Wilson  v.  Mitchell,  3  Har. 
&  J.  (Md.)  91;  Lawrence  v.  Finch,  17 
X.  J.  Eq.  234. 

The  certificate  of  the  officer  adminis- 
tering the  oath  to  the  commissioner 
that  he  was  authorized  to  administer 
an  oath  is  evidence  of  such  authority. 
McXeal  v.  Braun,  53  X.  J.  L.  617,  23 
Atl.  687,  26  Am.  St.  Rep.  441. 

97.  Robertson  v.  Lucas,  11  Mart.  O. 
S.    (La.)    187. 

98.  Medcalf  v.  Seccomb,  36  Me.  71. 
When  proof  of  service  of  notice,   under 

statute,  must  be  made  by  the  return 
of  the  oflicer  or  the  affidavit  of  the 
person  serving  the  notice,  it  cannot  be 
proved  by  the  certificate  of  the  officer 
taking  the  deposition.  George  v.  Star- 
ret  t,  40  X.  II.   135. 

99.  Dick  v.  Runnels,  5  How.  (U.  S.) 
7,   12  L.  ed.  26. 

1.  Curtis  V.  Central  R.,  6  McLean 
101,  6  Fed.  Cas.  Xo.  3,501;  Carpenter 
V.    State,    58    Ark.    233,    24   S.    W.    247. 


But   see   Unis   v.   Charlton's   Admr.,    12 
Gratt.    (Va.)    484. 

Presumption  of  Attorney's  Authority. 
Where  the  certificate  showed  that  an 
attorney  was  present  and  cross-exam- 
ined for  the  adverse  party,  the  court 
presumed  that  the  attorney  did  so  with 
authority.  Kelly  v.  Benedict,  5  Rob. 
(La.)    138. 

Contra.— Tavlor  v.  Whiting,  4  T.  B 
Mon.   (Ky.)  364. 

A  memorandum  at  the  foot  of  the 
deposition,  made  by  the  officer  after  it 
had  been  closed  and  certified,  to  the 
effect  that  the  adverse  party  objected 
to  the  testimony  as  illegal  was  held 
to  be  extra  judicial  and  not  evidence 
of  the  appearance  of  such  partv.  Hum- 
phries v.  McCraw,   9   Ark.   91. 

Criminal  Case.— Under  a  statute  re- 
quiring the  presence  of  the  defendant 
at  the  taking  of  depositions  in  a  crim- 
inal case,  it  was  held  that  the  use 
of  the  headings  "cross-examination" 
and  "redirect  examination"  did  not 
show  that  the  defendant  was  present 
and  cross-examined  the  witness.  Car- 
penter v.  State,  58  Ark.  233,  24  S.  W 
247. 

Wilson  v.  Smith,  5  Yerg.  (Tenn.) 


2. 

379. 

3. 

157. 
IIS. 


Ala.— Ulmer    v.    Austill,    9    Port. 

La.— Barfield    v.    Hewlett,    4    La. 

Ore. — Minard  v.  Stillman,  35  Ore. 
259,  57  Pac.  1022.  Tex.— Missouri,  etc. 
R.  Co.  v.  Graves,  57  Tex.  Civ.  App 
395,  122  S.   W.   458. 

4.  A  certificate  that  the  witness 
was  conscientiously  scrupulous  of  tak- 
ing an  oath  was  sufficient  evidence  of 
that  fact  to  render  admissible  a  depo- 
sition to  which  he  had  been  affirmed 
only.  Ellioti  r.  Hayman,  2  Cranch  C. 
C.   678,   8   Fed.  Cas.   Xo.   4,388. 

5.  La. — Harrison  r.  Bowen,  16  La. 
282;  Pressler  r.  Joffrion,  39  La.  Ann 
1116,  2  So.  795.  Mo.— Michael  v. 
Matheis,  77  Mo.  App.  556,  2  Mo.  App. 
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of  having  the  depositions  signed  by  the  witnesses;"  of  the 
existence  of  proper  cause  for  adjournment,7  or  agreements  of  parties 
or  counsel  to  adjournments  to  other  times  and  places;8  and  of  other 
agreements  of  the  parties  relating  to  the  taking  and  return  of  depo- 
sitions when  made  in  the  presence  of  the  officer  or  commissioner  or 
filed  with  him.9 

c.  Conclusiveness  of  Recitals.  —  In  some  states,  the  certificate  is 
held  to  he  conclusive  evidence  of  facts  properly  certified.10  But  in 
most  jurisdictions  it  is  only  prima  facie  evidence  of  such  facts.11 


175.  Neb.  —  Tarnal  v.  Hupp,  3 
Neb.    (Unof.)   1,  90  N.  W.   645. 

See  also  Hale  V.  Matthews,  118  Ind. 
527.   21   N.   E.  43. 

The  signature  by  mark  may  be  attest- 
ed by  the  magistrate  taking  the  deposi- 
tion, and  it  is  immaterial  that  the  at- 
testation does  not  immediately  follow 
the  mark.  State  v.  Depoister,  21  Nev. 
107,  25  Pae.  1000.  See  also  Britton  V. 
Berry,  20  Neb.  325,  30  N.  W.  254. 

6.  Steckman  v.  Harber,  55  Mo.  App. 
71.  But  see  Crowther  v.  Lloyd,  31  N. 
J.   L.   395. 

7.  Ala. — Andrews  v.  Jones,  10  Ala. 
460.  La. — Davis  v.  Madden,  27  La. 
Ann.  632.  Miss. — Henderson  v.  Cargill, 
31  Miss.  367.  N.  C—  Ward  v.  Ely,  12 
N.  C.  372. 

See  also  King  v.  'State,  15  Ind.  64; 
Lewin   v.  Dille,  17   Mo.   64. 

8.  La«. — Davis  v.  Madden,  27  La. 
Ann.  632.  Mo. — Lewin  v.  Dille,  17  Mo. 
64.  Pa. — Frye  v.  Coleman,  1  Grant 
Cas.  445. 

But  see  Clarke  v.  Goode,  6  J.  J. 
Marsh.   637. 

Presumption  of  Attorney's  Authority. 
Where  the  certificate  recited  that  an 
agent  of  the  party  appeared  and 'con- 
sented to  the  adjournment  of  the  tak- 
ing of  the  deposition  to  another  time 
and  place,  and  the  commission  was  oth- 
erwise regularly  executed  and  returned, 
the  court  presumed  that  the  person  giv- 
ing such  consent  was  the  authorized 
agent  of  the  party.  Marshall  V.  Frisbie, 
1   Munf.   (Va.)    247. 

9.  Lewin  v.  Dille,  17  Mo.  64. 
Agreements  To  Take  Depositions. — It 

has  been  held  that  the  certificate  of  a 
magistrate  is  not  evidence  of  the  tak- 
ing of  a  deposition  by  consent.  Clarke 
v.  Goode,  6  J.  J.  Marsh.  (Ky.)  637; 
Johnson  V.  Rankin,  3  Bibb  (Ky.)  86; 
Gillespie  v.  Gillespie,  2  Bibb  (Ky.)  89. 
But  though  no  caption  to  the  an- 
swers of  a  witness  was  required,  one 
reciting  that  the  answers  were  ta*ken 
by  a  consent  of  the  parties  was  held 
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to  show  that  the  deposition  was  taken 
by  virtue  of  such  consent  and  not  under 
a  commission.  Louisville  &  N.  R.  Co. 
v.  Chaffin,   84   Ga.  519,   11  S.  E..  891. 

Oral  Agreement  Out  of  Officer's 
Presence. — It  seems  that  a  certificate 
is  not  evidence  of  any  agreement  be- 
tween the  parties  unless  it  shows  that 
such  agreement  was  in  writing  and 
filed  with  the  officer  or  was  made  orally 
in  his  presence.  Carter  v.  Ewing,  1 
Tenn.  Ch.  212. 

10.  True  v.  Plumley,  36  Me.  466; 
Medcalf  v.  Seccomb,  36  Me.  71;  Norris 
V.  Vinal,  33  Me.  581;  Cooper  v.  Bake- 
man,  33  Me.  376.  See  also  People  v. 
Eestell,  3  Hill  (N.  Y.)  289. 

A  certificate  was  held  to  be  con- 
clusive evidence  of  a  fact  therein  re- 
cited, in  the  absence  of  any  evidence 
of  fraud.  West  Boylston  v.  Sterling, 
17  Pick.   (Mass.)  126. 

11.  U.  S. — Dick  v.  Runnels,  5  How. 
7,  12  L.  ed.  26.  Ala.— Wilson  v.  Camp- 
bell, 33  Ala.  249,  70  Am.  Dec.  586; 
Comstock  r.  Meek  &  Co.,  7  Ala.  528. 
Conn. — Larkin  V.  Avery,  23  Conn.  304. 
Ind. — Harvey  v.  Osborn,  55  Ind.  535. 
Mass. — Minot  v.  Bridgewater,  15  Mass. 
492.  N.  H.— Carter  v.  Beals,  44  N.  H. 
408;  Wyman  V.  Perkins,  39  N.  H.  218. 
Vt. — Pingry  v.  Washburn,  1  Aik.  264, 
15  Am.  Dec.  676. 

See  also  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hamilton,  17  Tex.  Civ.  App.  76,  42  S. 
W.   358. 

But  the  certificate  of  an  officer  can- 
not be  overcome  by  contradictory  testi- 
mony "on  information  and  belief." 
Wagstaff  v.  Challiss,  31  Kan.  212,  1 
Pac.  631. 

Corrections  of  Venue  by  Postmark. 
Where  the  return  of  the  magistrate 
bore  the  venue  of  the  county  from 
which  the  commission  issued  instead 
of  the  foreign  country  where  it  was 
executed,  it  was  held  competent  for 
the  trial  judge  to  find  the  deposition 
was  taken  in  such  foreign  country  from 
evidence  that  the  envelope  in  which  it 
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B.  Making  Up  the  Return.  —  1.  Attaching  Papers.  —  The  com- 
mission and  interrogatories  should  be  returned  with  the  depositions,12 
the  various  papers  being  fastened  together.13  But  where  they  are 
returned  in  the  same  envelope,  the  mere  failure  to  fasten  them  to- 
gether is  not  a  substantial  objection  to  the  depositions.14 

2.  "Sealing  Up"  and  Endorsing.  —  a.  "Sealing  Up."  —  Statutes 
and  rules  of  court  commonly  require  the  commissioner  or  officer  to 
enclose  and  seal  up  depositions,  and  to  indorse  his  name  on  the  en- 
velope,15 also  to  place  an  impression  of  his  seal  of  office  on  the  en- 


was  received  bore  the  postmark  and 
postage  stamp  of  such  foreign  country. 
McKinney  V.   Wilson,  133   Mass.  131. 

Presumptions. — The  recital  in  a  cer- 
tificate that  the  witness  lives  more 
than  thirty  miles  from  the  place  of 
trial  is  not  disproved  by  evidence  that 
he  lived  within  thirty  miles  at  the 
time  the  action  was  begun.  Mattocks 
V.  Bellamy,  8  Vt.  463. 

Where  a  party  undertook  to  disprove 
a  recital  of  notice  in  the  certificate 
by  showing  that  he  had  received  a 
notice  which  designated  a  different 
time  and  place  for  the  taking,  the 
court  presumed  that  the  taking  of  the 
deposition  had  been  adjourned  from  the 
time  and  place  given  in  the  notice  to 
the  time  and  place  recited  in  the  cer- 
tificate.    Lyon  V.  Ely,  24  Conn.  507. 

Contradiction  by  Experts. — The  testi- 
mony of  experts  not  acquainted  with 
the  writing  of  the  officer  was  held  in- 
admissible to  contradict  his  certificate 
that  the  depositions  had  been  reduced 
to  writing  by  himself.  Elliot  v.  Hay- 
man,  2  Ctanch  C.  C.  678,  8  Fed.  Cas. 
No.  4,388;  Daniel  v.  Toney,  2  Mete. 
(Ky.)  523.  See  also  Bailey  v.  Brooks, 
11  Heisk.   (Tenn.)    1. 

12.  Woods  v.  Clark,  24  Pick.  (Mass.) 
35;  Weidner  V.  Conner,  9  Pa.  78.  But 
see  Read  v.  Patterson,  11  Lea  (Tenn.) 
430. 

13.  Martin  v.  United  States,  3  Ct. 
CI.  (U.  S.)  384;  Gage  v.  Brown,  125 
111.  522,  17  N.  E.  754. 

Fastening  by  wafers  only,  without  a 
tape  and  seal  is  sufficient.  Williams  v. 
Eldridge,  1  Hill  (N.  Y.)  249. 

Exhibits. — Exhibits  should  be  at- 
tached to  the  deposition,  and  the  court 
may  in  its  discretion  permit  the  depo- 
sition to  be  withdrawn  before  the  trial 
to  permit  this  to  be  done.  Crane  Co. 
v.  Neel,  104  Mo.  App.  177,  77  S.  W. 
766.  See  also  XIV,  L,  supra,  and  the 
title  "Exhibits." 


14.  Ga.— Atlanta  B.  &  A.  R.  Co.  v. 
Pope,  9  Ga.  App.  647,  72  S.  E.  63.  La. 
Parker  v.  Bradshear,  16  La.  69.  Mass. 
Downs  v.  llawley,  112  Mass.  237;  Sav- 
age v.  Birckkea'd,  20  Pick.  167.  Pa. 
Kingston  V.  Lesley,  10  Serg.  &  R.  383. 

See  also  Hill  v.  Bell,  61  N.  C.  122, 
93  Am.  Dec.  583. 

Commission  Forwarded  Separately. 
Where,  through  inadvertence,  the  com- 
mission was  not  returned  with  the  depo- 
sition and  was  forwarded  in  another 
package,  the  court  admitted  parol  evi- 
dence to  identify  the  commission  as 
that  under  which  the  depositions  were 
taken.  Bramstein  v.  Crescent  Mut.  Ins. 
Co.,  24  La.  Ann.  589. 

Lost  Commission. — The  court  ad- 
mitted a  deposition  in  evidence,  though 
no  commission  was  attached  thereto, 
and  the  only  proof  of  the  issuance  of 
the  commission  was  the  order  of  the 
court  allowing  it  and  the  entry  of  the 
fee  charged  by  the  clerk  for  its  issu- 
ance. Givens  v.  Manns,  6  Munf.  (Va.) 
191. 

Part  of  Deposition  Missing. — Where 
several  pages  of  a  deposition  were  miss- 
ing, the  court  rejected  it.  Dangerfield 
V.   Thurston,   8   Mart.   N.   S.    (La.)    232. 

15.  U.  S.— In  re  Thomas,  35  Fed. 
337;  Shankwiker  v.  Reading,  4  McLean 
240,  21  Fed.  Cas.  No.  12,704;  Jones  v. 
Neale,  1  Hughes  268,  13  Fed.  Cas.  No. 
7,483.  Ala.— Bell  V.  State,  170  Ala.  16, 
54  So.  116;  Scales  v.  Desha,  16  Ala. 
308.  111.— Gage  V.  Brown,  125  111.  522, 
17  N.  E.  754;  Robinson  V.  Savage,  124 
111.  266,  15  N.  E.  850;  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Heilprin  &  Co.,  95  111. 
App.  402.  Kan. — Order  of  Com.  Trav- 
elers V.  Barnes,  72  Kan.  293,  309,  80 
Pac.  1020,  82  Pac.  1099.  N.  J.— Moran 
V.  Green,  21  N.  J.  L.  562.  S.  C— 
Hagins  v.  Aetna  Life  Ins.  Co.,  72  S.  C. 
216,  51  S.  E.  683;  Riser  v.  Southern 
R.  Co.,  67  S.  C.  419,  46  S.  E.  47.  Tex. 
Hartford  Fire  Ins.   Co.   v.  Becton,   103 
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Tex  °36.  124  S.  W.  SS3;  Wisegarver  v. 
Yinger  (Tex.  Civ.  App.),  122  B.  W. 
925-  Texas  &  Pao.  R.  Co.  r.  Felk<  r, 
in  Tox.  Civ.  App.  604,  90  S.  W.  530. 
Can. — Keford  r.  McDonald,  14  U.  C.  C. 
P.   150. 

See  also  Reese  v.  Beck,  24  Ala.  651; 
Blackburn   V.   Morton,   18   Ark.   384. 

Where  the  same  person  is  both  com- 
missioner and  clerk  of  the  court  and 
the  proctor  of  the  opposing  party  knew 
the  deposition  has  been  taken  the  depo- 
sition will  not  be  excluded  on  the 
ground  it  was  not  sealed  up.  Nelson 
r.  Woodruff,  06  U.  S.  156. 

Indorsing  Inner  Envelope.— Where 
the  deposition  is  duly  sealed  up  and 
endorsed,  it  has  been  held  that  it  may 
be  enclosed  in  an  outer  envelope  which 
is  merelv  directed  to  the  clerk  of  the 
court.     Evans  V.  Reynolds,  32  Ohio  St. 

Contra.— Barber  v.  Geer,  94  Tex.  581, 
63  S.  W.  934.  .    . 

Envelope    Broken    in    Transmission. 

Where  depositions  are  received  without 
being  separated  or  mutilated,  the  fact 
that  the  envelope  containing  them  has 
been  broken  during  transmission  lsnot 
ground  to  suppress  them.  U.  S.— Eif- 
fert  r.  Craps,  44  Fed.  164.  Kan.— Com- 
mercial National  Bank  v.  Atkinson,  62 
Kan  775,  64  Pac.  617.  Can.— Graham 
V.  Stewart,  15  U.  O.  C.  P.  169  See 
also  Frank  V.  Carson,  15  U.  C.  U  f.  l6o. 
Especially  when  the  stenographer 
■who  took  the  depositions  makes  affi- 
davit that  "at  the  time  of  the  hearing 
thev  were  in  exactlv  the  same  condi- 
tion as  when  they  left  his  hands.' 
Order  of  Commercial  Travelers  v. 
Barnes,  72  Kan.  293,  309,  80  Pae.  1020, 
82  Pac.  1099. 

Endorsement  by  Witness.— Where  the 
envelope  was  endorsed  with  the  name 
of  the  witness  and  the  rule  as  to  seal- 
ing up  and  endorsing  was  not  followed, 
the  deposition  will  be  suppressed.  Bell 
V.  State,  170  Ala.  16,  54  So.  116. 

Failure  to  Endorse  Name  of  Officer. 
Where  the  envelope  was  received  from 
the  postoffice  in  a  badly  mutilated  con- 
dition, and  without  the  name  of  the 
commissioner  written  across  the  seal 
as  required  by  statute,  the  deposition 
•was  rejected.  Smith  v.  Moody,  94  Ga. 
534,  21  S.  E.  157. 

Failure  To  Seal  Up  Depositions.— An 
objection  that  a  deposition  was  not 
sent  to  the  clerk  sealed  up  as  required 
by  statute  was  overruled  where  the 
magistrate  who  took  it  positively  iden- 
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titled  it,  and  it  had  been  properly  taken 
and  certified.  Cowell  v.  State,  16  Tex. 
Aop.  57.  But  see  Hagins  r.  Aetna 
Life  Ins.  Co.,  72  S.  C.  216,  51  S.  E. 
6S3,  where  a  deposition  was  rejected 
in  the  absence  of  a  formal  sealing  by 
the  officer,  and  there  was  nothing  "to 
indicate  that  the  envelope  contained 
anything  more  than  an  ordinary  letter 
or  other  communication  to  the  clerk 
of  the  court." 

Under  a  statute  providing  that  the 
deposition  be  retained  by  the  officer 
until  he  delivered  it  with  his  own 
hand  into  court,  or  that  it  should  "be 
by  such  officer  sealed  up"  and  directed 
and  forwarded  to  the  court  by  mail 
or  express  and  "remain  under  his  seal" 
until  opened,  etc.,  it  was  held  that  the 
notary  is  required  by  some  act  on  his 
part  to  indicate  that  the  package  sent 
to  court  was  his  work,  and  that  this 
may  be  done  either  by  using  sealing 
wax  and  stamping  thereon  his  no- 
tarial seal,  or  using  sealing  wax  and 
writing  his  name  across  the  same,  or 
by  writing  his  name  across  the  flap 
of  the  envelope  after  he  had  caused  it 
to  adhere  to  the  body  of  the  envelope. 
Travers  v.  Jennings,  39  S.  C.  410,  17 
S.    E.    849. 

Name  Across  Seal. — XTnder  a  rulp  of 
court  requiring  the  commissioners  to 
write  their  names  across  the  seals,  it 
was  held  sufficient  for  them  to  write 
their  name  across  the  face  of  the  en- 
velope, the  seals  being  on  the  other 
side.  McKenzie  v.  Barnes,  12  Rich.  L. 
(S.  C.)   205. 

The  notary's  name,  while  not  extend- 
ing "literally  across  the  edge  of  the 
lap  or  cover  forming  the  seal,"  has 
been  held  sufficient  where  it  extended 
"across  and  over  that  portion  of  the 
cover  which  contains  the  mucilage 
forming  the  seal."  Texas  &  Pac.  R. 
Co.  V.  Felker,  40  Tex.  Civ.  App.  604, 
90  S.  W.  530. 

When  it  appears  from  the  certificate 
of  a  justice  of  the  court  endorsed  on 
the  commission,  that  it  came  into  Ms 
hands  sealed  up,  and  upon  inspection 
of  the  papers  it  appears  that  the  com- 
missioner's name  is  written  just  over 
or  above  the  seal,  and  his  signature 
crosses  the  folds  and  edges  of  the 
paper,  there  is  sufficient  evidence  to 
show  that  it  had  been  written  after 
the  paper  had  been  folded  up  and  con- 
fined bv  the  seals.  Moran  V.  Green,  21 
N.  J.  L.  562. 
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velope  containing  the  deposition  as  an  authentication  of  his  official 
act.16  Depositions  are'  "sealed  up,"  within  the  meaning  of  some 
statutes,  when  they  are  enclosed  in  an  envelope  and  the  flap  is  closed 
with  gum.17 

b.     Endorsing.  —  Various  statutes  and  rules  require  the  endorse- 
ment upon  the  envelope  of  the  name  of  the  cause,18  the  name  of  the 


In  Burleson  v.  Burleson,  28  Tex.  3S3, 
the  court  refused  to  suppress  a  dep- 
osition where  the  two  last  letters  of 
the  commissioner's  name  were  discon- 
nected from  those  preceding  perhaps  a 
fourth  of  an  inch,  and  though  the  court 
was  of  opinion  that  it  was  caused  by 
writing  the  name  before  the  envelope 
was  finally  closed. 

Where  a  deposition  came  through  the 
mail  sealed  and  properly  directed  and 
with  the  usual  postmarks,  it  was  pub- 
lished although  the  name  of  the  com- 
missioner was  not  written  across  the 
seal.     Park  v.  Bancroft,  12  Ala.  468. 

Where  the  commission  has  been  prop- 
erly executed  by  three  commissioners, 
it  should  not  be  suppressed  or  ex- 
cluded because  one  of  the  commission- 
ers has  endorsed  on  the  envelope  the 
names  of  all  three.  Brown  v.  South- 
worth,  9  Paige   (N.  Y.)   351. 

In  South  Carolina  the  papers  must 
be  sealed  under  the  seal  of  the  notary. 
This  has  been  held  sufficiently  done 
when  the  impression  of  the  seal  on  the 
envelope  shows  the  same  to  have  been 
made  before  the  contents  were  placed 
therein,  the  certificate  made  by  him 
complies  otherwise  with  the  statutory 
requirements.  Kiser  v.  Southern  R.  Co., 
67  S.  C.  419,  46  S.  E.  47. 

Return  For  Indorsement  Without 
Court  Order. — A  deposition  which  was 
received  without  being  signed  and 
sealed  by  the  commissioner  and  which 
was  returned  by  the  clerk  upon  the 
request  of  plaintiff's  counsel  and  with- 
out an  order  of  the  court  so  that  the 
commissioner  might  sign  and  seal  the 
same,  was  held  properly  suppressed. 
White  v.  Southern  R.  Co.,  123  Ga.  353, 
51  S.  E.  411. 

16.  Pa. — Nussear  v.  Arnold,  13  Serg. 
&  R.  323.  S.  C— Riser  V.  Southern  R. 
Co.,  67  S.  C.  419,  46  S.  E.  47.  Tex. 
Hartford  Fire  Ins.  Co.  v.  Becton,  103 
Tex.  236,  125  S.  W.  883;  Wisegarver  v. 
Vinger  (Tex.  Civ.  App.),  122  S.  W. 
925. 

See  also  White  v.  Southern  R.  Co., 
123  Ga.  353,  51   S.  E.  411. 

The    absence    of    the    official    seal   on 


the  envelope  "is  not  a  reason  for  supj 
pressing  a  deposition  where  the  sig- 
nature to  the  certificate  is  elsewhere 
on  the  same  deposition  authenticated 
by  seal."  Hartford  Fire  Ins.  Co.  v. 
Becton,   103    Tex.    236,   125   S.   W.    883. 

"A  person  may  adopt  any  seel  as  his 
own,  or  anything  in  place  of  a  seal. 
A  wafer,  scroll,  sometimes  even  a 
flourish,  have  been  so  adopted  and 
recognized."  In  re  Thomas,  35  Fed. 
337;  Heathcote  V.  Hughes,  18  New 
Bruns.   296. 

Sealing  the  envelope  with  the  seal 
of  an  express  company,  and  writing 
the  name  of  the  commissioner  across 
it,  was  held  to  be  a  sufficient  compli- 
ance with  the  statute.  In  re  Thomas, 
35   Fed.  337. 

Where  the  officer  taking  the  dep- 
osition styled  himself  "Consular  Agent 
of  the  United  States,"  and  the  seal 
attached  bore  the  impression  "United 
States  Commercial  Agency,"  the  court 
presumed  that  the  seal  was  that  cf 
the  officer.  Schunior  v.  Russell,  83  Tex. 
83,  18  S.  W.  484. 

17.  Conn.  —  Morgan  v.  Jones,  44 
Conn.  225.  Mich.— Van  Sickle  v.  Gib- 
son, 40  Mich.  170.  S.  C. — Jenkins  v. 
Atlantic  C.  L.  R.  Co.,  83  S.  C.  473,  65 
S.  E.  636;  Weinberg  v.  Atlantic  C.  L. 
R.  Co.,  83  S.  C.  470,  65  S.  E.  637. 

That  the  envelope  is  sealed  and  the 
name  of  the  magistrate  written  across 
the  seal  is  evidence  that  it  was  sealed 
up  by  the  magistrate.  Thorp  v.  Orr,  2 
Cranch  C.  C.  335,  23  Fed.  Cas.  No. 
14,006. 

Rule  Directory. — The  failure  to  en- 
close the  papers  in  a  packet  bound  with 
tape  and  sealed  at  the  crossing  of  the 
tape,  as  required  by  the  rule  of  the 
court,  was  deemed  immaterial  where 
there  was  no  suspicion  that  the  deposi- 
tion had  been  tampered  with.  Chad- 
wick  v.  Chadwick,  59  Mich.  87,  26  N.  W. 
288. 

18.  Where  the  names  of  the  parties 
to  the  action  are  endorsed  on  the  en- 
velope and  it  is  directed  to  the  clerk 
of  the  proper  court,  a  statute  requiring 
the    endorsement    of    the    title    of    the 
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party  at  whose  request  the  depositions  have  been  taken,19  and  the 
names  of  the  witnesses,20  and  the  directing  of  the  envelope  to  the 
officer  authorized  to  receive  the  depositions.21 


cause  upon  the  envelope  is  substan- 
tially complied  with.  Babb  v.  Aldrich, 
45  Kan.  218,  25  Pac.  558;  Wkittaker 
v.  Voorhees,  38  Kan.  71,  15  Pac.  874; 
Hartford  Fire  Ins.  Co.  v.  Becton,  103 
Tex.  236,  124  S.  W.  883. 

Where  a  commission  is  sealed  up  and 
endorsed  in  the  "Superior  Court"  with 
the  title  of  the  cause,  the  date  and  the 
commissioner's  name,  it  is  sufficiently 
addressed  to  the  court,  under  Act  5, 
Win.  IV,  cap.  34.  Waterhouse  V.  Ma- 
rine Assur.  Co.,  5  New.  Bruns.  639. 

Endorsing  the  names  of  firms  instead 
of  the  individual  members  thereof  is 
sufficient.     Forsyth  v.  Baxter,  3  111.  9. 

In  South  Carolina  it  is  held  that  the 
failure  to  indorse  the  title  of  the  cause 
on  the  package  containing  the  deposi- 
tion is  not  sufficient  reason  for  refusing 
to  allow  the  testimony  to  be  intro- 
duced in  evidence.  Jenkins  v.  Atlantic 
C.  L.  E.  Co.,  83  S.  C.  473,  65  S.  E. 
636;  Weinberg  v.  Atlantic  C.  L.  R. 
Co.,  83  S.  C.  470,  65  S.  E.  637.  But 
where  the  envelopes  containing  deposi- 
tions were  endorsed  "P.  V.  S.  and 
others,  10  cases,"  the  court  refused 
to  admit  them  in  evidence  in  two 
cases  entitled  "P.  V.  F."  and  "P.  V. 
G. ' '  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  213,  15  S.  E.  562. 

Endorsement  by  Attorney. — Where 
the  officer  uses  an  envelope  on  which 
the  endorsements  have  been  made  by 
one  of  the  attorneys,  he  thereby  adopts 
such  endorsements.  Missouri,  K.  &  T. 
R.  Co.  v.  St.  Clair,  21  Tex.  Civ.  App. 
345,  51  S.  W.  666. 

Error  In  Name  of  Cause. — The  giving 
of  a  wrong  middle  initial  in  the  name 
of  the  defendant  was  deemed  imma- 
terial. Field  &  Co.  v.  Tenney,  47  N. 
H.   513. 

Failure  To  Endorse  When  Not  Essen- 
tial.— Where  the  names  of  the  parties 
are  not  required  to  be  endorsed  on 
the  envelope,  a  mistake  in  the  name 
of  a  party  so  endorsed  does  not  affect 
the  admissibility  of  the  deposition. 
Wise  v.  Collins,'  121  Cal.  147,  53  Pac. 
640. 

Statute  Directory. — The  court  re- 
fused to  oppress  a  deposition  on  the 
ground  that  the  names  of  the  parties 
to  the  action  were  not  endorsed  there- 
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on  as  required  by  statute,  where  the 
omission  had  caused  no  injury.  Cole 
V.  Choteau,  18  111.  439;  Indiana  &  I. 
S.  R.  Co.  v.  Wilson,  77  111.  App.  603. 

Waivers. — Where  a  deposition  was 
opened  by  written  consent  of  the  par- 
ties "without  prejudice  to  any  objec- 
tions to  the  enclosed  deposition,  other 
than  relating  to  publication  and  open- 
ing which  is  hereby  waived,"  irregu- 
larities consisting  of  the  failure  of  the 
notary  to  sign  his  name  upon  the  en- 
velope and  endorse  thereon  the  name 
of  the  cause,  and  directing  the  same 
to  a  justice  of  the  circuit  court  by 
whom  the  deposition  was  opened,  were 
held  to  have  been  waived.  Stewart  v. 
Townsend,  41   Fed.   121. 

19.  Babb  v.  Aldrich,  45  Kan.  218, 
25   Pac.   558. 

20.  An  endorsement  "S.  et  al.,  wit- 
nesses," was  held  a  sufficient  compli- 
ance with  a  statute  requiring  the  en- 
dorsement of  the  names  of  the  wit- 
nesses upon  the  envelope.  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Lyman,  27  Tex.  Civ. 
App.  22,  65  S.  W.  69. 

In  the  absence  of  an  express  statute, 
endorsing  the  names  of  witnesses  on 
the  envelope  is  a  convenience  only,  and 
the  failure  to  so  endorse  them  does 
not  affect  the  admissibility  of  the  depo- 
sition. Henderson  v.  Williams,  57  S. 
C.  1,  35  S.  E.  261. 

Error  In  Name  of  Witness. — Where 
the  statute  does  not  require  the  en- 
dorsement of  the  names  of  deponents 
upon  the  envelope,  a  mistake  in  the 
initials  of  a  deponent's  name  so  en- 
dorsed is  not  fatal  to  his  deposition. 
Wise  V.  Collins,  121  Cal.  147,  53  Pac. 
640.  See  Hartford  Fire  Ins.  Co.  v. 
Becton,  103  Tex.  236,  124  S.  W.  883; 
Marsalis  v.  Texas  Cactus  Hedge  Co., 
2  Posey  Unrep.  Cas.  (Tex.)  292;  Nye 
v.  Spalding,  11   Vt.  501. 

Waiver.  —  Where  the  defendant 
opened  the  envelope  containing  a  num- 
ber of  depositions  and  obtained  the 
benefit  of  some  of  them,  the  court  re- 
fused to  suppress  another  deposition 
on  the  ground  that  the  name  of  the 
witness  had  not  been  endorsed  on  the 
envelope  in  compliance  with  a  statute. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Lyman,  27 
Tex.  Civ.  App.  22,  65  S.  W.  69. 

21.  A   stipulation   by  the   attorneys 
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c.  Exceptions  to  Rule  as  to  Sealing  and  Endorsing. — Where  the 
chancery  rules  governing  publication  do  not  obtain,  statutes  requiring 
the  sealing  and  endorsing  of  depositions  are  held  not  to  apply  where 
the  depositions  are  to  remain  on  file  with  the  officer  taking  them,-2 
or  where  they  are  delivered  directly  to  the  filing  officer  by  the  com- 
missioner or  officer  taking  them.23 

d.  Mistakes  and  Omissions.  —  Mistakes  and  omissions  in  the  in- 
dorsements and  direction  which  do  not  prevent  the  proper  return 
and  filing  of  the  depositions  are  generally  disregarded  by  the  courts.24 


that  either  party  may  receive  the  re- 
turn from  the  commissioners  duly 
sealed  and  deliver  it  to  the  clerk  of 
the  court  is  a  waiver  of  the  statutory 
requirement  that  the  residence  of  the 
clerk  shall  be  endorsed  on  the  package. 
Williams  v.  Eldridge,  1  Hill  (N.  Y.) 
249;  Hartford  Fire  Ins.  Co.  V.  Becton, 
103  Tex.  236,  124  S.  W.  883. 

Where  the  deposition  was  received 
from  the  postoffice  by  the  clerk  of 
the  court,  it  was  deemed  immaterial 
that  it  was  directed  to  him  in  care  of 
counsel  of  one  of  the  parties.  Glover 
v.  Millings,  2  Stew.  &  P.   (Ala.)   28. 

22.  A  deposition  taken  by  the  clerk 
of  the  court  as  a  commissioner  need 
not  be  sealed  up.  Nelson  v.  Woodruff, 
1   Black    (U.   S.)    156,   17  L.   ed.  97. 

Where  a  deposition  is  taken  before 
the  justice  of  the  peace  in  whose  court 
the  action  is  pending,  the  deposition 
need  not  be  sealed  up,  but  may  be 
recorded  at  once.  Burley  v.  Kitchell, 
20  N.  J.  L.  305. 

23.  Hutson  v.  Hutson,  9  Lea  (Tenn.) 
354. 

24.  Conn. — Scripture  v.  Newcomb, 
16  Conn.  588;  Thompson  v.  Stewart, 
3  Conn.  171,  8  Am.  Dec.  168.  N.  H. 
Field  &  Co.  v.  Tenney,  47  N.  H.  513. 
N.  J. — Ludlam  v.  Broderick,  15  N.  J. 
L.  269.  N.  Y.— Rust  v.  Eckler,  41  N. 
Y.  488;  Goodyear  v.  Vosburgh,  41  How. 
Pr.  421.  S.  C— Jenkins  v.  Atlantic 
C.  L.  R.  Co.,  83  S.  C.  473,  65  S.  E. 
636.  Tex. — Cook  v.  Carroll  Land  & 
Cattle  Co.  (Tex.  Civ.  App.),  39  S.  W. 
1006;  Wisegarver  v.  Yinger  (Tex.  Civ. 
App.),  128  S.  W.  1190;  Knoxville  Fire 
Ins.  Co.  v.  Hird,  4  Tex.  Civ.  App.  82, 
23  S.  W.  393. 

See,  however,  Bell  v.  State,  170  Ala. 
16,  54  So.  116. 

Improper  Direction. — If  depositions 
are  properly  received  it  is  immaterial 
that  the  return  is  directed  to  the 
"judges"  of  the  court  instead  of  to 
"the  court."     Thorp  v.  Orr,  2  Cranch 


C.  C.  335,  23  Fed.  Cas.  No.  14,006.  Or 
to  the  chief  judge  of  the  court  instead 
of  the  judges.  Frevall  v.  Bache,  5 
Cranch  C.  C.  463,  9  Fed.  Cas.  No.  5,113. 
Or  to  the  clerk  of  the  court  instead 
of  to  the  court.  Spear  v.  Coon,  32 
Conn.  292.  Or  to  the  court  instead 
of  to  the  clerk.  Eakin  v.  Morris,  ] 
White  &  W.  (Tex.),  §883.  Where  the 
clerk  of  the  superior  court  was  ex- 
officio  clerk  of  the  city  court,  a  deposi- 
tion taken  for  use  in  the  latter  court 
was  held  not  to  be  invalidated  because 
directed  to  the  clerk  of  the  superior 
court.  Louisville  &  N.  R.  Co.  v.  Chaf- 
fin,  84  Ga.  519,  11  S.  E.  891. 

Waiver  of  Omission. — Where  by  stip- 
ulation the  depositions  were  returned 
to  one  of  the  counsel  and  by  him  de- 
livered to  the  clerk  of  the  court,  it 
was  deemed  immaterial  that  the  clerk's 
residence  was  not  endorsed  thereon  pur- 
suant to  statute.  Williams  v.  Eldridge, 
1  Hill   (N.  Y.)   249. 

In  Grant  Bros.  Const.  Co.  v.  United 
States,  13  Ariz.  3S8,  114  Pac.  955,  960. 
it  was  urged  "that  the  depositions 
were  not  properly  attested  as  returned 
to  the  court  in  that  the  postmaster  did 
not  endorse  on  the  envelope  'that  ho 
received  them  from  the  hands  of  the 
officer  before  whom  they  were  taken,' 
and  that  the  commissioner  did  not 
write  his  name  across  the  seal  of  the 
envelope  in  which  the  depositions  were 
returned.  If  without  tl;e  observ- 
ance of  these  formalities  there  was  not 
a  substantial  compliance  with  the  stat- 
ute, the  objection  nevertheless  has  been 
waived  by  the  appellant.  The  irregu- 
larities complained  of  appeared  upon 
the  exterior  of  the  envelopes.  The, 
envelopes  in  each  instance  were  opened 
before  trial,  as  appears  by  the  cer- 
tificate of  the  clerk,  upon  the  request 
of  the  counsel  for  the  construction 
company.  Inasmuch  as  it  was  not  nec- 
essary to  open  the  envelopes  to  ascer- 
tain the   existence  of  the  irregularities 
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C.  Transmitting  the  Return.  —  1.  Time  of  Return.  —  Deposi- 
tions need  not  be  returned  within  any  fixed  time  after  they  have  been 
taken,  unless  statutes  or  rules  require  it.20  Such  statutes  and  rules 
are  generally  regarded  as  directory,  and  depositions  not  returned 
within  the  prescribed  time  are  admitted  in  evidence  when  no  injury 
has  resulted  from  the  delay.26 

2.  To  Whom.  —  In  some  jurisdictions  «the  statute  requires  that 
depositions  be  returned  to  the  clerk  of  the  court  in  which  the  ac- 
tion is  pending  and  when  instead  thereof  the  same  is  returned  to 
and  retained  by  one  of  the  counsel  in  the  action,  sueh'  deposition  will 
be  suppressed.27 

3.  Retention  of  Custody  by  Officer.  —  Generally,  the  commissioner 
or  officer  taking  depositions  must  retain  them  in  his  possession28  until 


complained  of.  the  opening  thereof  at 
the  request  of  the  defendant's  counsel 
was  a  waiver  of  any  irregularities  in 
their  transmission.  Killian  v.  Augusta 
Eailroad  Co.,  78  Ga.  749,  3  S.  E.  621." 

25.  Bank  of  Ukiah  v.  Mohr,  130 
Cal.  268,  62  Pac.  511. 

Delay  in  Returning. — The  court  re- 
fused to  suppress  a  deposition  because 
it  was  not  returned  until  the  day  set 
for  trial,  but  suggested  that  a  con- 
tinuance might  be  granted  under  such 
circumstances.  Marsh  v.  French,  82 
111.  App.  76. 

Where  depositions  remained  open  to 
permit  exhibits  to  be  attached  and 
were  so  retained  by  the  commissioner 
for  a  year  and  were  then  sealed  and 
delivered  to  the  clerk  of  the  court 
on  the  day  on  which  the  trial  was 
begun,  the  court  admitted  them  in  evi- 
dence.    Morgan  v.  Jones,  44  Conn.  225. 

26.  La.— Pell  v.  Mclllhenny,  123  La. 
364,  48  So.  991.  N.  Y.— Halleran  V. 
Field.  23  Wend.  38.  Pa.— Smith  V. 
Cokefair,  8  Pa.  Co.  Ct.  45.  Tex.— Kane 
V.  Sholars,  41  Tex.  Civ.  App.  154,  90 
S.  W.  937. 

Amending  Commission. — Under  spe- 
cial circumstances  the  court  allowed 
the  amendment  of  a  commission  nunc 
pro  tunc  to  extend  the  time  for  the 
return  thereof.  In  re  Grierson,  4  C  L. 
(Irish)    232. 

See  also  Townsend  v.  Lowe,  1  Cox 
410,  29   Eng.  Reprint  1225. 

Contra.— Hall  i:  De  Tastet,  6  Madd. 
269,  56  Eng.  Reprint  1093. 

27.  Bell  v.  State,  170  Ala.  16,  54 
So.   116. 

After  Admission  of  State. — Where 
the  taking  of  depositions  in  an  action 
in  one  of  the  United  States  courts  of 
the  Indian  Territory  begun  before  the 
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admission  of  the  state  was  under 
written  agreement  and  was  continued 
and  completed  after  the  admission  of 
the  state,  said  depositions,  on  being 
returned,  were  properly  filed  in  the  of- 
fice of  the  clerk  of  the  district  court 
of  the  state  to  which  the  action  had 
been  transferred  and  was  pending  un- 
der the  provisions  of  the  enabling  act 
and  schedule  to  the  constitution.  Scott 
v.  Vulcan  Iron  Wks.,  31  Okla.  334,  122 
Pac.   186. 

28.  Shankwiker  v.  Reading,  4  Mc- 
Lean 240,  21  Fed.  Cas.  No.  12,704. 

Failure  of  Officer  To  Retain  Posses- 
sion.— Depositions  not  sealed  up,  and 
kept  by  attorneys  of  the  moving  party 
until  the  time  of  trial,  are  inadmissible. 
Louisville,  N.  A.  &  C.  R.  Co.  r.  Heil- 
prin,  &  Co.,  95  111.  App.  402;  Rambler 
V.  Tryon,  7  Serg.  &  R.  (Pa.)  90,  10 
Am.  Dec.  444.  But  see  Spear  v.  Rich- 
ardson, 37  N.  H.  23. 

Where  a  deposition  was  properly 
closed  and  sealed  and  endorsed  and 
given  by  the  magistrate  to  a  proper 
person  to  be  filed  in  court,  but  was 
not  so  filed  by  him  and  was  returned 
to  the  magistrate  by  the  party  taking 
it  and  was  by  the  latter  filed,  with  the 
seals  appended  untouched,  the  deposi- 
tion was  excluded  when  offered  in  evi 
dence.     Sayre  v.  Sayre,  14  N.  J.  L.  487. 

Where  depositions  taken  in  Cuba 
appeared  to  have  been  deposited  in 
the  postoffice  in  Mobile,  and  no  ex- 
planation was  offered  as  to  the  manner 
in  which  they  were  so  deposited,  they 
were  rejected.  Innerarity  V.  Mims, 
1   Ala.   660. 

Agreements  of  Parties. — A  waiver 
of  "all  objections  as  to  the  form  and 
manner  of  taking"  is  not  a  waiver 
of  the  requirement  that   the  deposition 
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properly  delivered  into   court   by   himself,29   or   forwarded   by  some 
proper  agency.30 
4.     Method  of  Forwarding.  —  It  has  been  held  proper  to  forward 


be  properly  returned  and  filed.  Liv 
ingston  v.  Pratt,  Brown's  Adm.  66, 
15  Fed.  Cas.  No.  8,417. 

An  agreement  to  take  depositions 
is  not  to  be  construed  as  a  consent 
to  their  remaining  in  the  hands  of 
one  of  the  parties.  Philibert  v.  Wood, 
2  Mart.  0.  S.   (La.)   204. 

Consent  to  the  returning  of  the  dep- 
ositions, written  at  the  foot  thereof, 
is  a  waiver  of  an  objection  that  the 
depositions  have  remained  open  in  the 
possession  of  the  party  taking  them. 
Tremoulet  v.  Tittermary,  2  Mart.  0.  S. 
(La.)    317. 

29.  The  Saranac,  132  Fed.  936; 
Jones  v.  Neale,  1  Hughes  268,  13  Fed. 
Cas.  No.  7,483. 

Delivery  by  Officer.— It  seems  that 
the  officer  taking  depositions  may  de- 
liver them  into  court  personally,  though 
the  statute  makes  no  provision  for 
such  return.  Andrews  v.  Parker,  48 
Tex.  94. 

30.  Chancery  Practice. — "The  ordi- 
nary mode  of  returning  a  commission 
for  the  examination  of  witnesses  in 
chancery,  according  to  the  English 
practice,  was  for  one  of  the  commis- 
sioners to  deliver  it  in  person  to  the 
officer  of  the  court  with  whom  it  was 
to  be  filed;  or  for  one  of  the  com- 
missioners to  deliver  it  to  an  agent, 
or  some  third  person,  to  be  delivered 
to  such  officer.  And  in  the  latter  case 
the  bearer  of  the  commission  was  to 
deliver  it  personally,  and  to  make  oath 
that  he  received  it  from  one  of  the 
commissioners,  and  that  it  had  not 
been  opened  or  altered  since  he  so 
received  it.  (1  Newl.  Ch.  Pr.  425,  2 
Dan.  Ch.  Pr.  516.)  But  at  a  very  early 
day  the  court  authorized  a  commission 
which  was  to  be  executed  abroad  to 
be  returned  by  mail.  (Newiand  V. 
Horseman,   2    Ch.    C'a.     76.) 

By  the  practice  of  the  court,  the 
acting  commissioners,  after  they  had 
enclosed  the  commission  and  deposi- 
tions, under  their  seals,  should  sever- 
ally write  their  names  upon  the  out- 
side of  the  envelope.  (Hind's  Ch.  Pr. 
351;  Gray's  Sol.  Pr.  14,  27.)  When 
the  commissioners  were  sworn  to  se- 
crecy, and  it  was  considered  important, 
to  prevent  the  depositions  of  witnesses 


from  being  seen  by  the  parties,  or  their 
solicitors  or  agents,  until  all  the  testi- 
j  mony  in  the  cause  had  been  closed  and 
an  order  for  the  publication  of  the  dep- 
osition had  been  obtained,  great  strict- 
ness was  required  in  sealing  up  and 
returning  the  commission  and  testi- 
mony, to  prevent  the  possibility  of  the 
parties  obtaining  a  knowledge  of  the 
contents  of  the  depositions.  But  as 
the  practice  of  taking  the  testimony  in 
secret  has  been  abolished  in  this  state, 
it  is  only  necessary  now  that  the  court 
should  be  satisfied  the  depositions  are 
genuine,  and  that  they  have  not  been 
altered  since  they  were  sworn  to  by 
the  witnesses.  And  even  when  the 
testimony  was  taken  in  secret,  a  neg- 
lect to  comply  with  all  the  usual  forms 
did  not  prevent  the  testimony  from 
being  read,  where  the  court  was  satis- 
fied that  the  depositions  had  neither 
been  seen  nor  altered  after  they  were 
taken  before  the  commissioners." 
Walworth,  chancellor,  in  Brown  V. 
Southworth,  9  Paige  (N.  Y.)  351.  And 
see   The  Saranac,  132  Fed.  936. 

It  was  held  that  the  affidavit  above 
referred  to  must  be  made,  though  the 
agent  by  whom  the  deposition  was 
returned  was  an  express  company. 
Dwinelle  v.  Howland,  1  Abb.  Pr.  (N. 
Y.)    87. 

Delivery  by  Unauthorized  Messenger. 
Where  the  messengers  who  brought 
the  commission  from  abroad,  being 
detained  in  quarantine  upon  the  coast, 
sent  the  commission  up  to  the  solicitor 
by  the  coach,  the  court,  upon  a  subse- 
quent affidavit  of  the  messengers  as  to 
the  identity  of  the  package  and  of 
the  seals,  which  were  unbroken,  or- 
dered the  depositions  to  be  received. 
Bourdien  V.  Trial,  2  Fowl.  Exch.  Pr. 
(Eng.)   80. 

Where  the  person  entrusted  with  the 
commission  lost  it  on  the  road,  and 
it  was  picked  up  by  travelers  and 
brought  to  the  office  of  one  of  the 
masters,  upon  their  affidavit  that  they 
had  not  opened  or  altered  the  same, 
the  depositions  were  ordered  to  be  re- 
ceived in  the  same  manner  as  if  they 
had  been  regularly  returned.  Smales 
r  Chayter,  1  Dick.  99,  21  Eng.  Reprint 
205. 
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depositions  by  a  party,  where  no  statute  forbids  it.31  It  is  common 
modern  practice,  even  in  the  absence  of  statutes  authorizing  it,  to 
forward  them  by  mail.32  Forwarding  by  express  has  also  been  held 
permissible.33 

5.  Receipt  and  Indorsements  by  Transmitting  Agency.  —  Vari- 
ous statutes  and  rules  require  the  receiving  postmaster  to  indorse  on 
the  envelope  the  receipt  thereof  from  the  commissioner  or  officer  tak- 
ing the  depositions,34  and  require  the  postmaster  delivering  the  depo- 


31.  Ala. — Logan  v.  Hodges,  7  Ala. 
66.  Del.— Veach  V.  Bailiff,  5  Har.  379. 
Wis.— Doty  V.  Strong,  1  Pin.  313. 

But  under  a  statute  which  required 
the  deposition  to  be  delivered  into 
court  or  mailed  by  the  person  taking 
it,  a  deposition  delivered  by  the  party 
in  whose  behalf  it  had  been  taken 
was  rejected.  Breeding  v.  Stamper, 
18  B.  Mon.   (Ky.)   175. 

32.  U.  S. — Shankwiker  v.  Beading, 
4  McLean  240,  20  Fed.  Cas.  No.  12,704. 
Ky.— Standard  Oil  Co.  v.  Dyle,  118 
Ky.  662,  82  S.  W.  271.  N.  Y.— Brown 
V.  Southworth,  9  Paige  351 ;  Leetch  v. 
Atlantic  Mut.  Ins.  Co.,  4  Daly  518. 
Eng. — Newland  v.  Horsman,  2  Ch.  Cas. 
74,  22  Eng.  Beprint  853. 

But  a  special  direction  has  been  held 
necessary  to  authorize  return  by  mail. 
Crawford  v.  Loper,  25  Barb.  (N.  Y.) 
449;  Eichardson  v.  Gere,  21  Wend.  (N. 
Y.)  156. 

Statute  Directory. — On  the  other 
hand,  statutory  requirements  for  the 
transmission  of  depositions  by  mail 
have  been  held  to  be  directory  only. 
Garner  v.  Cleveland,  35  Tex.  74.  But 
see  Laird  v.  Ivens,  45  Tex.  621. 

Through.  Embassy. — That  a  foreign 
deposition  was  forwarded  to  the  clerk 
of  the  court  through  the  embassy  at 
Washington,  instead  of  directly,  was 
held  not  to  affect  its  validity.  United 
States  v.  Fifty  Boxes  and  Packages  of 
Lace,  92  Fed.  601. 

Delivery  to  Attorney. — Where  the 
commission  was  directed  to  be  returned 
by  mail  and  the  deposition  was  carried 
to  the  plaintiff's  attorney,  who  had 
paid  the  postage  and  delivered  it  to 
the  clerk  in  an  unaltered  condition,  it 
was  received  in  evidence.  Homer  v. 
Martin,  6  Cow.  (N.  Y.)  156;  Kennedy 
v.  Kennedy,  1  Hog.   (Ir.)   311. 

Where  the  return  was  addressed  to 
the  plaintiff,  instead  of  to  the  clerk 
of  the  court,  and  was  received  by  the 
plaintiff  and  submitted  to  the  defend- 
ant's   attorney    for    examination,    and 
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then  filed,  the  deposition  was  allowed 
to  be  read.  Clarke  v.  Benford,  22  Pa. 
353. 

Upon  Change  of  Venue. — Where  dep- 
ositions were  delivered  to  the  clerk  of 
a  court  after  the  case  had  been  trans- 
mitted upon  a  change  of  venue  to  an- 
other court,  and  were  by  him  opened, 
and  then  closed  and  forwarded  in  an 
untampered  condition  to  the  court 
where  the  suit  was  then  pending,  they 
were  held  to  have  been  properly  trans- 
mitted, within  the  meaning  of  a  statute 
requiring  them  to  be  delivered,  securely 
sealed,  by  the  officer  by  whom  they 
were  taken  to  the  clerk  of  the  court 
before  whom  the  action  was  pending. 
Waterman  v.  Chicago  &  A.  E.  Co.,  82 
Wis.  613,  52  N.  W.  247. 

33.  U.  S. — Shankwiker  v.  Beading, 
4  McLean  240,  21  Fed.  Cas.  No.  12,704. 
Ky.— Standard  Oil  Co.  v.  Doyle,  118 
Ky.  662,  82  S.  W.  271.  N.  Y.— Dwindle 
V.  Howland,  1  Abb.  Pr.  87. 

34.  Grant  Bros.  Const.  Co.  v.  United 
States,  13  Ariz.  388,  114  Pac.  955; 
Findlay  0.  Mineralized  Bubber  Co.,  98 
Ga.  275,  25  S.  E.  456.    See  supra  B,  2,  d. 

In  Texas  this  is  no  longer  a  requisite. 
Texas  &  Pacific  B.  Co.  v.  Moseley 
(Tex.),  124  S.  W.  90;  Missouri,  K.  & 
T.  E.  Co.  v.  Neaves  (Tex.  Civ.  App.), 
127  S.  W.   1090. 

Certificate  by  Postmaster. — The  addi- 
tion of  the  letters  "P.  M."  suffi- 
ciently indicates  that  the  person  sign- 
ing the  certificate  or  receipt  is  post- 
master. Also  where  the  receipt  or  cer- 
tificate does  not  show  the  place  where 
the  deposition  was  received,  the  omis- 
sion may  be  supplied  by  the  postmark. 
Anderson  v.  Eogge  (Tex.  Civ.  App.), 
28  S.  W.  106;  C.  T.  &  N.  W.  K.  Co.  v. 
Hancock,  2  Posey  Unrep.  Cas.  (Tex.), 
301. 

Certificate  by  Deputy  Postmaster. 
The  depositions  may  be  received  and 
the  endorsement  made  by  a  deputy 
or  clerk  of  the  postmaster.  Louisville 
&  N.  E.  Co.  v.  Chaffin,  84  Ga.  519,  11 
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sitions  to  the  filing  officer  to  indorse  on  the  envelope  the  receipt  thereof 
by  him  in  due  course  of  mail.35 

D.  Presumptions.  —  A  presumption  exists  in  favor  of  the  regu- 
larity of  the  proceedings  and  the  proper  performance  by  the  officer 
of  his  duties  in  taking  the  deposition.36 


S.  E.  891;  Greenwood  v.  Woodward,  18 
Tex.  1. 

The  certificate  of  the  postmaster 
may  be  endorsed  on  the  envelope  by 
a  clerk,  although  the  statute  uses  the 
word  deputy.  Greenwood  v.  "Woodward, 
18  Tex.  1. 

Dating  Certificate. — The  endorsement 
by  the  postmaster  need  not  be  dated, 
unless  the  statute  or  rule  so  provides. 
Ballard   v.   Perry,   28   Tex.   347. 

Failure  To  Make  Certificate. — It  was 
held  that  a  statute  providing  for  proof 
of  the  deposit  of  a  deposition  in  the 
postoffice  by  the  certificate  of  the  post- 
master did  not  preclude  proof  of  the 
fact  by  the  oath  of  the  commissioner. 
Winston  v.  Miller,  1   Stew.   (Ala.)   508. 

The  failure  to  endorse  the  delivery 
of  the  deposition  by  the  commissioner 
to  the  postmaster,  as  required  by  rule 
of  court,  was  held  not  sufficient  ground 
to  reject  the  deposition  where  no  sus- 
picion of  unfairness  was  shown.  Waton 
t;.  Bostwick,  2  Bay   (S.  C.)   312. 

In  the  absence  of  a  statute  providing 
for  a  certificate  by  a  postmaster  of  the 
receipt  of  a  deposition  from  the  com- 
missioner, such  a  certificate  endorsed 
on  the  envelope,  together  with  the 
proper  postmarks,  has  been  held  suf- 
ficient evidence  of  the  proper  trans- 
mission of  the  deposition.  Babcock  v 
Huntington,  9  Ala.  869. 

35.  Vinton  v.  Powell,  136  Ga.  687, 
71  S.  E.  1119;  White  v.  Southern  B. 
Co.,  123  Ga.  353,  51  S.  E.  411;  Findlay 
v.  Mineralized  Eubber  Co.,  98  Ga.  275, 
25  S.  E.  456. 

The  receipt  of  the  package  contain- 
ing the  depositions  by  due  course  of 
mail  may  be  shown  by  the  official 
stamp  of  the  receiving  postoffice,  and 
the  depositions  may  be  delivered  to 
the  clerk  of  the  court  by  a  carrier. 
Killian  v.  Augusta  &  K.  E.  Co.,  78 
Ga.  749,  3  S.  E.  621. 

"Where  a  package  purporting  to  con- 
tain interrogatories  was  delivered  by 
the  postmaster  of  the  office  to  which 
it  was  directed,  to  the  clerk  of  the 
superior  court  without  an  endorsement 
by   such   postmaster   upon   the   package 


that  it  had  been  received  by  due  course 
of  mail,  and  a  written  motion  was 
made  to  suppress  the  interrogatories 
for  the  absence  of  such  receipt  upon 
the  package,  and  thereafter  counsel 
for  the  party  in  whose  behalf  the  in- 
terrogatories had  been  sued  out  took 
the  package  from  the  clerk 's  office, 
without  the  knowledge  of  the  judge 
and  without  any  order  authorizing 
counsel  so  to  do,  and  carried  the  pack- 
age to  the  postoffice  and  there  had  the 
postmaster  to  enter  thereon  the  re- 
quired receipt,  the  court  did  not  err 
in  suppressing  and  excluding  such  in- 
terrogatories; although  counsel  taking 
the  same  from  the  clerk's  office  and 
having  the  postmaster  to  enter  his  re- 
ceipt upon  the  same  may  have  acted 
in  good  faith."  Vinton  v.  Powell,  136 
Ga.  687,  71  S.  E.  1119. 

Endorsing  Receipt  by  Magistrate. 
It  was  held  proper  for  the  magistrate 
to  endorse  on  the  package  containing 
depositions  the  name  of  the  person 
from  whom  it  was  received  and  the 
time  of  its  reception,  when  objection 
was  made  to  the  use  of  the  depositions 
on  the  trial.  Kevs  v.  Flemister,  111 
Ga.  874.  36  S.  E.  948. 

36.  F.  A.  Patrick  &  Co.  v.  IS'urnberg, 
21  N.  D.  377,  131  N.  W.  254. 

It  is  presumed  that  the  magistrate 
did  his  duty  and  that  the  answers  were 
written  either  by  himself  or  by  a  per- 
son not  interested  in  the  event  of  the 
suit.  Imboden  p.  Eichardson,  15  La. 
Ann.   534. 

"It  is  to  be  presumed  that  the  depo- 
sitions were  properly  reduced  to  writ- 
ing and  subscribed  by  the  witnesses 
in  presence  of  the  justice  until  the 
contrary  is  shown,"  and  the  certificate 
failing  to  show  the  fact,  the  presump- 
tion applied.  Winton  v.  Little,  94  Pa. 
64,  following  Piper  v.  White,  56  Pa. 
90. 

The  act  of  taking  the  deposition  by 
the  magistrate  is  prima  facie  evidence 
of  its  official  character  and  the  regu- 
larity of  the  proceedings.  Barron  v. 
Pettes,  18  Vt.  385. 
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In  the  absence  of  contrary  statutes  and  rules,  it  will  be  presumed, 
prima  facie,  that  depositions  -were  closed  and  sealed  by  the  proper  per- 
son,37 and  were  deposited  in  the  postoffice  by  him,88  or  that  the  person 
delivering  them  to  the  filing  officer  was  a  proper  person  to  be  entrusted 
with  their  carriage,39  and,  generally,  that  depositions  on  file  were 
properly  returned.40 

It  is  furthermore  held  that  if  it  appear  that  the  deposition  was 
taken  on  the  day  fixed,  at  the  place  named,  and  by  the  person  desig- 
nated in  the  order,  it  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  all  things  were  done  rightly.41 

E.  Filing,  Recording  and  Custody  of  Depositions.  —  1.  Filing, 
a.  Necessity.  —  It  has  been  held  that  depositions  need  not  be  filed 
in  court,  where  no  statute  or  rule  requires  it.42  But  such  statutes 
and  rules  exist  in  many  jurisdictions.43     It  has  been  said  also  that 


37.  Robinson  v.  Savage,  124  111. 
266,  15  N.  E.  850;  Williams  v.  Eldridge, 
1  Hill  (N.  Y.)  249. 

38.  Ala. — Glover  v.  Millings,  2  Stew. 
&  P.  28.  N.  H.— Field  &  Co.  v.  Tenney, 
47  N.  H.  513.  N.  Y.— Hall  v.  Barton, 
25  Barb.  274.  S.  C— Bulwinkle  r. 
Cramer,  30  S.  C.  153,  8  S.  E.  6S9. 

See  also  Innerarity  V.  Mims,  1  Ala. 
660. 

39.  Dill  v.  Camp,  22  Ala.  249.  See 
also  Simms  v.  Henderson,  11  Q.  B. 
1015,  63  E.  C.  L.  1013,  17  L.  J.  Q.  B. 
209,  12  Jur.  773. 

40.  111.— Robinson  v.  Savage,  124  111. 
266,  15  N.  E.  850.  N.  H.— Locke  v. 
Tenney,  47  N.  H.  513.  N.  Y—  Hall  V. 
Barton,  25  Barb.  274;  Whitney  v.  Wyn- 
coop,  4  Abb.  Pr.  370.  N.  C— Hill  v. 
Bell,  61   N.  C.  122,  93  Am.  Dec.  583. 

A  deposition  returned  open  and  un- 
sealed was  presumed  to  have  been  re- 
turned, personally,  by  the  magistrate 
who  took  it.  Givens  V.  Manns,  6  Munf. 
(Va.)    191. 

The  certificate  of  a  clerk  of  a  court 
of  record  that  a  deposition  has  been 
opened  and  filed  by  him  is  prima  facie 
evidence  that  it  was  duly  returned  to 
him.  Rodn  v.  Hapgood,  8  Gray  (Mass.) 
394. 

41.  Younce  V.  Broad  River  Lumb. 
Co.,  155  N.  C.  239,  71  S.  E.  329;  Street 
v.  Andrews,  115  N.  C.  417,  20  S.  E. 
450;  Gregg  v.  Mallett,  111  N.  C.  74, 
15  S.  E.  936. 

42.  Wing  v.  Hall,  47  Vt.  182;  Wait 
r.  Brewster,  31  Vt.  516.  See  also 
Moran  V.  Green,  21  N.  J.  L.  562;  Bev- 
erly v.  Burke,  9  Ga.  440,  54  Am.  Dec. 
351.  But  see  Wilson  v.  Leech,  3  Clark 
(Pa.)  519,  6  Pa.  L.  J.  199. 
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In  Vermont  only  ex  parte  depositions 
must  be  filed.  Y\yainwright  v.  Webster. 
11  Vt.  576,  34  Am.  Dec.  707.  Compare 
Wing  v.  Hall,  47  Vt.  182. 

Inspection  Denied. — Where  there  was 
no  statute  requiring  the  filing  of  depo- 
sitions taken  to  be  used  before  inferior 
courts,  it  was  held  proper  to  receive 
in  evidence  a  deposition  of  which  an 
inspection  had  been  denied  the  adverse 
party.     Skinner  v.  Tucker,  22  Vt.  78. 

43.  Ala.— Bell  v.  State,  170  Ala.  16, 
54  So.  116.  Kan. — Martin  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  81  Kan.  344,  350, 
105  Pac.  451.  Ky.— City  of  Louisville 
r.  Laufer,  140  Ky.  457,  131  S.  W.  192; 
Little  &  H.  Inv*.  Co.  v.  Pigg,  29  Ky. 
L.  Rep.  809,  96  S.  W.  455.  Mo.— 
Mincke  V.  Skinner,  44  Mo.  92.  Neb. — 
Peycke  V.  Shinn,  68  Neb.  343,  94  N. 
W.  135.  N.  H.— Carr  v.  Adams,  70 
N.  H.  622,  45  Atl.  1084.  N.  Y.— Jack- 
son r.  Hobby,  20  Johns.  357.  Pa. — Ben- 
nett V.  Williams,  57  Pa.  404;  Johnston 
r.  Pennsylvania  R.  R.  Co.,  5  W.  N. 
C.  360. 

Use  Before  Referees. — It  has  been 
held  that  depositions  to  be  used  before 
referees  need  not  be  filed  in  the  office 
of  the  clerk  of  the  court  under  whose 
rule  the  referee  is  acting.  Ladd  v. 
Lord,  36  Vt.  194;  Skinner  v.  Tucker, 
22  Vt.   78. 

Where  depositions  were  withdrawn 
by  leave  of  court,  it  was  held  that 
they  must  be  re-filed  to  entitle  them 
to  be  re-read  on  a  re-trial  of  the  case 
in  the  appellate  court.  Peycke  V. 
Shinn,  68  Neb.  343,  94  N.  W.  135.  See 
Hale  v.  Matthews,  118  Ind.  527,  21  N. 
E.  43. 

In    Kansas. — A    deposition    in    order 
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aside  from  any  rule  the  courts  possess  this  power  as  a  necessary  inci- 
dent to  their  general  jurisdiction  and  the    dispatch    of    business.44 


to  be  read  must  be  on  file  at  least 
one  day  before  the  day  of  trial  (Civ. 
Code,  §361,  Gen.  St.,  1901.  §4809),  but 
a  deposition  taken  on  notice  is  not 
such  a  deposition  as  requires  the  party 
taking  it  to  place  it  on  file.  Should 
the  adverse  party  desire  the  evidence 
and  discover  that  such  deposition  is 
not  on  file  he  may  take  steps  to  obtain 
the  deposition  of  the  witness  and  a 
continuance  is  proper  under  the  cir- 
cumstances. Martin  v.  Chicago,  E.  I 
&  P.  E.  Co.,  81  Kan.  344,  350,  105 
Pac.  451. 

See  also  the  title  "Continuance." 

Waiver. — An  agreement  by  counsel 
to  waive  the  filing  of  the  deposition 
does  not  take  from  the  deposition  its 
character  as  evidence  or  affect  the 
right  to  use  it  at  the  trial.  Clark  V. 
Clark  (N.  H.),  83  Atl.  515. 

44.     Carr   v.    Adams,    70    N.    H.    622,  j 
45    Atl.    1084.      And    see    Johnston    v.  \ 
Pennsylvania  E.  Co.,  5  W.  N.  C.  (Pa.) 
360. 

That  the  moving  party  was  surprised 
by  the  testimony  given  by  the  witness 
is  no  excuse  for  failing  to  file  his  depo- 
sition. First  National  Bank  v.  Forest, 
44  Fed.  246. 

Deposition  Used  on  Argument  — 
"Where  depositions  have  been  used  in 
argument  before  the  court  they  become 
part  of  the  case,  and  must  be  filed." 
Eogers  v.  Gilmore,  13  W.  N.  C.  (Pa.) 
193. 

But?  see  Webster  v.  Calden,  55  Me. 
165,  in  which  the  court  declined  to 
order  the  production  of  a  deposition 
which  had  never  been  filed,  though  it 
had  been  used  in  evidence  on  a  former 
trial.  This  decision  was  based  on  rule 
25  of  the  court,  for  which  see  37  Me. 
576. 

When  Taken  Under  Rule  of  Court. 
"It  seems  from  an  examination  of  the 
authorities  to  be  very  well  settled  that 
depositions  taken  under  a  rule  of  court 
belong  to  neither  party,  but  are  for 
the  use  of  both,  and  should  be  filed  in 
the  prothonotary 's  office,  .  .  .  and 
when  not  so  filed  by  the  party  on  whose 
behalf  they  were  taken,  the  court  may, 
on  the  application  of  the  opposite 
party,  direct  them  to  be  filed."  Lour 
r.  Vandermark,  4  Kulp  (Pa.)  425,  citing 
numerous  local  cases. 


Taken  Under  Agreement. — The  court 
refused  to  compel  a  party  to  produce 
depositions  taken  under  an  agreement 
which  was  not  of  record.  Moore  V. 
Dulanv,  1  Cranch  C.  C.  341,  17  Fed. 
Cas.  No.  9,758. 

On  Whose  Motion. — The  court  re- 
fused to  order  the  filing  of  depositions 
on  the  motion  of  a  party  who  had 
not  been  active  in  the  proceedings.  In 
re  Pepper's  Estate,  34  W.  N.  C.  65, 
3  Pa.  Dist.  175. 

Payment  of  Fees. — It  was  held  that 
a  party  could  not  refuse  to  file  a  depo- 
sition because  it  was  taken  down  and 
transcribed  by  a  stenographer  whose 
fees  had  been  paid  by  the  objecting 
party.  Fiske  v.  Twigg,  18  Jones  &  S. 
(N.  Y.)  69.  5  Civ.  Proc.  41.  But  see 
Martin  V.  Dearie,  9  Phila.  (Pa.)  186, 
31  Leg.  Int.  108. 

The  court  ordered  a  party  to  file 
depositions  without  requiring  the  mov- 
ing party  to  pay  the  costs  of  the  taking 
where  certain  original  papers  belong- 
ing to  him  had  been  attached  to  the 
depositions  by  the  party  taking  them. 
Johnston  v.  Pennsylvania  E.  Co.,  5  W. 
N.  C.  (Pa.)   360. 

Where  depositions  have  been  filed 
and  are  made  part  of  the  record  by 
statute,  the  court  may  order  a  party 
who  has  taken  them  from  the  office 
of  the  clerk  to  return  them,  although 
the  fees  for  taking  them  were  paid 
by  him,  and  they  were  not  used  on 
the  trial.  Howe  v.  Mutual  Eeserve 
Fund  Life  Assn.,  115  Iowa  285,  88  N. 
W.  338. 

Duty  of  Commissioner  To  File. — On 
a  motion  to  require  a  commissioner 
to  file  a  deposition  de  bene  esse,  it  has 
been  said  that  a  commissioner  has  no 
authority  to  withhold  a  deposition,  and 
is  derelict  in  his  duty  when  he  allows 
one  of  the  parties  to  dictate  to  him 
what  disposition  is  to  be  made  of  a 
deposition  taken  by  him,  his  duty  being 
to  forward  the  deposition  when  taken 
to  the  court  in  which  the  cause  is 
pending  for  trial,  and  before  making 
further  order  in  the  premises,  the  court 
directed  that  the  commissioner  be  noti- 
fied of  its  views.  First  National  Bans. 
V.  Forest,  44  Fed    SUfi 

As  to  the  right  of  officer  to  retain 
depositions  until  his  fees  are  paid,  see 
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Courts  will  not,  however,  compel  the  filing  of  a  deposition  taken  on 
notice,  it  being  optional  with  the  party  taking  such  a  deposition  to 
use  or  not  to  use  it  on  the  trial.45 

b.  Neglect  of  Clerk,  etc.  —  The  failure  of  a  clerk40  or  judge  to 
properly  indorse,  file  or  enter  depositions  regularly  delivered  to  him 
for  that  purpose  is  not  a  valid  objection  to  the  use  of  the  same.47 

2.  Time  for  Filing  in  General.  —  Depositions  need  not  be  filed  at 
any  particular  time  in  the  absence  of  a  statute  or  rule  governing  the 
matter.48    But  under  various  statutes  and  rules  depositions  have  been 


Lucan  v.  O'Malley,  8  Ir.  Eq.  E.  586 
(that  he  has  not);  Peters  v.  Beer,  14 
Beav.  101,  51  Eng.  Keprint  224,  20 
L.  J.  Ch.  424,  15  Jur.  1024  (that  he 
may).     See  also  XXI,  infra. 

45.  Martin  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  81  Kan.  344,  105  Pac.  451; 
Wing  v.  Hall,  47  Vt.  182. 

The  voluntary  filing  of  a  deposition 
not  required  to  be  filed  does  not  give 
a  court  authority  to  compel  its  produc- 
tion at  the  request  of  the  other  party. 
Wait  v.  Brewster,  31  Vt.  516.  But  see 
Barker  v.  Wilford,  Kirby  (Conn.)    232. 

In  Maine,  under  a  rule  making  it  op- 
tional with  a  party  to  use  a  deposition 
taken  by  him  (Rule  25,  37  Me.  576), 
and  permitting  him  to  withdraw  a  depo- 
sition from  the  files  if  he  sees  fit,  dur- 
ing the  same  term  in  which  it  is  orig- 
inally filed,  it  has  been  held  that  the 
court  will  not  order  the  filing  of  a 
deposition.  Webster  v.  Calden,  55  Me. 
165. 

46.  la. — Ferguson  v.  Lederer,  128 
Iowa  286,  103  N.  W.  794.  Ky.— Burns 
V.  Ingersoll,  6  Ky.  L.  Rep.  737;  Cravens 
V.  Harrison,  3  Litt.  92.  Neb.  — Trinidad 
A.  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg. 
Co.,  86  Neb.  623,  126  N.  W.  293; 
Thomas  v.  Nebraska  Moline  Plow  Co., 
56  Neb.  383,  76  N.  W.  876.  Pa.— Sum- 
mers v.  Wallace,  9  Watts  161;  Estate 
of  Carpenter,  1  Lack.  Leg.  N.  159. 
Term. — Wisener  v.  Maupin,  2  Baxt.  342. 
Tex. — Fire  Assn.  v.  Masterson  (Tex. 
Civ.  App.),  83  S.  W.  49.  W.  Va.— 
Turnbull  v.  Clifton  Coal  Co.,  19  W. 
Va.  299.  Wis.— Gee  v.  Bolton,  17  Wis. 
604. 

See  McKie  v.  State,  74  Kan.  21,  85 
Pac.  827;  Manning  v.  State,  46  Tex. 
Crim.  326,  81  S.  W.  957. 

Filing  Marks. — Endorsing  on  the  en- 
velope enclosing  a  deposition  the  date 
of  its  reception  was  held  to  be  a  suf- 
ficient filing  thereof.  Stone  V.  Crow, 
2  S.  D.  525,  51  N.  W.  335. 
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Endorsing   a   deposition    "received" 

instead  of  "filed"  seems  to  be  a  mere 
irregularity.  Hogendobler  V.  Lyon,  12 
Kan.  276. 

Identity  of  Deposition. — Where  the 
filing  marks  had  been  placed  upon  the 
wrapper  which  had  been  lost,  the  ques- 
tion of  the  identity  of  the  deposition 
offered,  with  that  filed,  was  one  of 
fact.     Walbridge  v.  Kibbee,  20  Vt.  543. 

47.  Where  a  deposition  was  received 
from  the  postoffice  by  a  judge  who 
failed  to  deposit  it  with  the  clerk  for 
filing,  it  was  held  that  the  failure  to 
file  the  deposition  could  not  prejudice 
the  right  of  the  party  to  use  it.  Moran 
V.  Green,  21   N.  J.  L.  562. 

Contra. — Jackson  v.  Hobby,  20  Johns. 
(N.  Y.)  357. 

48.  Conn. — Morgan  v.  Jones,  44 
Conn.  225.  Md. — Clark  v.  Callahan, 
105  Md.  600,  66  Atl.  61S,  10  L.  R.  A. 
(N.  S.)  616.  Mich.— McCall  v.  Jacob- 
son,  139  Mich.  455,  102  N.  W.  969. 
Va. — Helm  v.  Lynchburg  Tr.  &  Sav. 
Bank,  106  Va.  603,  56  S.  E.  598.  Wis. 
Doty  v.  Strong,  1  Pin.  313. 

In  the  absence  of  any  rule  or  statute 
upon  the  subject,  the  plaintiff  might 
file  depositions  for  use  after  the  de- 
fendant had  closed  its  testimony.  Gulf. 
C.  &  S.  F.  R.  Co.  V.  Bell,  24  Tex.  Civ.' 
App.  379,  58  S.  W.  614.  And  see  Ful- 
mer  Coal  Co.  V.  Morgantown  &  K.  R. 
Co.,  57  W.  Va.  470,  50  S.  E.  606. 

Use  Before  Auditors. — Depositions 
were  permitted  to  be  used  before  audi- 
tors which  had  not  been  on  file  the 
number  of  days  required  of  depositions 
to  be  used  in  the  county  court. 
Churchill  v.  Briggs,  24  Vt.  498;  Brig- 
ham  V.  Abbott,  21   Vt.  455. 

Statute  Repealed. — Depositions  not 
filed  within  the  time  prescribed  by  a 
statute,  later  repealed,  may  be  ad- 
mitted in  evidence.  Armstrong  v.  Gris- 
wold,  28  Vt.  376. 

Necessity  for  Exception. — The  court 
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rejected  because  not  filed  within  a  certain  time  after  the  taking49  or 
opening50  of  the  same,  or  within  a  reasonable  time  after  the  taking,51 
or  a  certain  time  before  the  opening  of  the  term,52  or  during  the 
term,53  or  a  certain  time  before  the  trial,54  or  before  the  commence- 


will  not  consider  an  assignment  of 
error  as  to  the  time  of  the  filing  of  a 
deposition  in  the  absence  of  an  excep- 
tion. Helm  V.  Lynchburg  Tr.  &  Sav. 
Bank,  106  Va.  603,  56  S.  E.  598. 

49.  Shoemaker  v.  Stiles,  102  Pa. 
549;  Ulrich  V.  Getz,  2  Lane.  Law  Rev. 
(Pa.)   137. 

50.  Under  a  rule  that  if  by  "acci- 
dent or  unforseen  cause  the  party  shall 
be  prevented  from  filing  his  deposition 
within  fourteen  days,  the  court  may 
allow  it  to  be  filed  afterwards  on  mo- 
tion and  sufficient  cause  shown,"  it 
was  held  that  the  filing  of  depositions 
by  counsel  on  the  fifteenth  day,  sup- 
posing it  to  be  within  the  fourteen 
days,  might  constitute  such  accident 
and  cause.  Corcoran  v.  Batchelder,  147 
Mass.  541,  18  N.  E.  420. 

51.  Rambler  v.  Tryon,  7  Serg.  &  R. 
(Pa.)  90,  10  Am.  Dec.  444;  Ross  v. 
Barker,  5  Watts   (Pa.)   391. 

What  is  a  reasonable  time  for  sealing 
up  and  returning  a  deposition  must  de- 
pend on  the  circumstances  of  the  par- 
ticular case.  Morgan  v.  Jones,  44 
Conn.  225. 

Use  by  Adversary. — Where  a  party 
took  the  deposition  of  the  other  party 
and  failed  to  file  it,  it  was  held  that 
nevertheless  the  latter  might  use  it. 
Smith  v.  Austin,  4  Brewst.   (Pa.)   89. 

52.  Herman  v.  Schlesinger,  114  Wis. 
382,  90  N.  W.  460. 

Use  at  subsequent  term  where  not 
filed  in  time.  Ankrim  v.  Sturges,  9 
Pa.  275;  Clark  v.  Brown,  15  Vt.  658; 
Smith  v.  Woods,  3  Vt.  485. 

Continuance. — If  there  is  a  good 
excuse  for  not  having  filed  the  depo- 
sition in  time  under  an  absolute  rule, 
the  case  may  be  continued  and  the 
deposition  retaken.  Maultsby  r.  Carty, 
11  Humph.   (Tenn.)   361. 

also   Continental   L.   &   T.   Co.   V. 
Wilroy  (Tex.),  151   S.  W.  840. 

53.  Witzler  v.  Collins,  70  Me.  290. 
Term  Abolished. — Where  the  term  of 

court  at  which  depositions  were  return- 
able was  abolished  and  its  business 
was  transferred  to  a  subsequent  term, 
ii  was  held  that  the  depositions  might 
be  opened  and  filed  at  such  subsequent 


term.     Palmer  v.  Fogg,  35  Me.  368,  58 
Am.  Dec.  708. 

Death  of  Deponent. — If  a  deposition 
is  not  admissible  because  not  filed  in 
time,  the  death  of  the  deponent  does 
not  justify  its  use.  Folan  v.  Lary,  65 
Me.   11. 

54.  Ky. — Kentucky  Union  Co.  v. 
Lovely,  22  Ky.  L.  Rep.  1742,  61  S.  W. 
272;  White  r.  Moyers,  17  Ky.  L.  Rep. 
402,  31  S.  W.  280.  N.  *.— Emmett  v. 
Briggs,  21  N.  J.  L.  53.  N.  Y.— Jackson 
V.  Hobby,  20  Johns.  357.  Pa,— Wilson 
V.  Leech,  3  Clark  519,  6  Pa.  L.  J.  199. 
See  also  Burns  V.  Ingersoll,  6  Ky.  L. 
Rep.  737;  Stone  v.  Crow,  2  S.  D.  525, 
51  N.  W.  335. 

Objection  on  Trial. — It  has  been  de- 
nied that  the  only  effect  of  a  failure 
to  observe  the  rule  is  to  permit  the 
adverse  party  to  make  any  manner  of 
objections  to  the  depositions  on  the 
trial.  Evans  t\  Hardgrove,  11  Tex. 
210. 

"One  Day"  Defined.— Under  a  stat- 
ute that  "every  deposition  intended 
to  be  read  in  evidence  on  the  trial 
must  be  filed  at  least  one  day  before 
the  day  of  trial,"  it  was  held  that  a 
deposition  filed  on  one  day  could  not  be 
used  on  the  next.  Garvin  v.  Jennerson, 
20  Kan.  371. 

Use  as  Affidavit. — A  deposition  that 
has  not  been  on  file  the  required  length 
of  time  may  be  used  as  an  affidavit. 
Santa  Fe  Bank  v.  Haskell  Co.  Bank, 
59  Kan.  354,  53  Pac.  132. 

Continuance. — Under  some  statutes, 
the  penalty  for  failing  to  file  a  depo- 
sition in  proper  time  is  the  continuance 
of  the  case.  Hale  v.  Matthews,  118 
Ind.  527,  21  N.  E.  43;  Dare  V.  McNutt, 
1  Ind.  148;  Herman  v.  Schlesinger,  114 
Wis.  382,  90  N.  W.  460.  See  also 
Moran  v.  Green,  21  N.  J.  L.  562. 

Taken  Under  Agreement. — The  fail- 
ure to  file  a  deposition  taken  under  an 
agreement  of  the  parties  was  held  not 
to  render  it  inadmissible.  Schroeder 
v.  Frey,  60  Hun  58,  14  N.  Y.  Supp.  71. 
The  Michigan  statute  (3  Comp.  Laws, 
§10,139)  "does  not  require  the  deposi- 
tion to  be  on  file  three  days  before  it 
is  offered   in   evidence.     It   only  limits 
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ment  of  the  trial.55  But  such  rules  have  sometimes  been  held  directory, 
and  depositions  have  been  admitted,  though  not  filed  within  the  pre- 
scribed time,  where  no  injury  to  the  other  party  has  resulted  from 
the  delay.50 

3.  Notice  of  Filing.  —  In  some  jurisdictions  notice  of  filing  of 
depositions  must  be  given.  Some  statutes  and  rules  expressly  provide 
that  depositions  may  not  be  read  if  such  notice  is  not  given.57  But 
where  statutes  and  rules  simply  provide  for  giving  notice,  the  only 
effect  of  a  failure  to  give  it,58  or  to  give  it  in  proper  time,50  is  to 
allow  the  other  party  to  offer  any  manner  of  objections  to  the  depo- 
sitions when  they  are  offered  in  evidence. 

4.  Recording.  —  In  some  states!  depositions  taken  in  proceedings 


the  time  for  taking  certain  objec- 
tions." McCall  Co.  r.  Jacobson,  139 
Mich.  455,   102  N.  W.  969. 

In  Maryland  in  equity  causes  depo- 
sitions must  be  filed  ten  days  before 
the  trial,  and  forbids  the  taking  up 
of  a  case  for  hearing  without  a  waiver 
of  such  time.  If  a  cause  is  taken  up 
within  that  time  a  deposition  cannot 
be  suppressed  on  the  ground  that  it 
has  not  been  on  file  the  required  time, 
as  a  consent  to  take  up  the  case  is 
an  implied  waiver  of  time,  the  proper 
course  being  to  enter  an  objection  to 
the  taking  up  of  the  case.  Clark  v. 
Callahan,  105  Md.  600,  66  Atl.  618, 
10  L.  E.  A.  (N.  S.)  616. 

55.  City  of  Louisville  v.  Laufer,  140 
Kv.  457,  131  S.  W.  192;  Nasser  v.  Gas- 
ton  (Wash.),  127  Pac.  470. 

56.  Conn. — Phelps  v.  Hunt,  40  Conn. 
97.  la. — Ferguson  v.  Lederer,  128  Iowa 
286,  103  N.  W.  794.  N.  Y—  Burdell 
V.  Burdell,  1  Duer  625.  Pa.— Smith  v. 
Cokefair,  8  Pa.  Co.  Ct.  45. 

See  also  People  v.  Grundell,  75  Cal. 
301,   17  Pac.  214. 

Filing  Nunc  Pro  Tunc. — It  seems 
that  where  the  filing  of  a  deposition 
within  time  has  been  prevented  by 
accident  the  court  may  direct  the  filing 
of  it  nunc  pro  tunc.  Israel  x>.  Israel, 
46  App.  Div.  89,  61  N.  Y.  Supp.  328; 
Burdell  r.  Burdell,  1  Duer  (N.  Y.)  623; 
Bank  of  Silver  Creek  v.  Browning,  16 
Abb.  Pr.  (N.  Y.)  272;  Shoemaker  v. 
Stiles,  102  Pa.  549. 

Filing  in  Other  Case. — A  rule  requir- 
ing the  filing  of  depositions,  when  they 
were  to  be  used  in  cases  other  than 
the  ones  in  which  they  were  taken,  was 
held  to  be  directory.  Cabanne  v. 
Walker,  31  Mo.  274. 
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Reason  for  Delay.— It  has  been  held 
proper  to  suppress  a  deposition  not 
filed  within  the  time  provided  unless 
the  moving  party  explains  to  the  court 
why  it  was  not  filed  in  proper  time. 
Faith  v.  Ulster  &  D.  E.  Co.,  70  App. 
Div.  303,  75  N.  Y.  Supp.  420,  10  N. 
Y.  Ann.  Cas.  449. 

Both  Parties  in  Fault. — A  party  who 
has  filed  depositions  out  of  time  can- 
not object  to  the  subsequent  filing  of 
depositions  by  the  other  party.  Sharp- 
less  v.  Warren  (Tenn.),  58  S.  W.  407. 

57.  Cook  v.  Bell,  18  Mich.  387;  Ew- 
ing  v.  Alcorn,  40  Pa.  492. 

Where  depositions  are  taken  by  a 
clerk  of  court  acting  as  a  commissioner, 
notice  of  the  filing  of  the  depositions  is 
not  required.  Nelson  v.  Woodruff,  1 
Black  (U.  S.)   156,  17  L.  ed.  97. 

Where  objections  would  not  have 
availed  the  party  making  them  had 
they  been  made,  the  court  refused  to 
exclude  the  deposition  because  notice 
of  the  filing  thereof  had  not  been 
given.    Hagey  v.  Detweiler,  35  Pa.  409. 

Continuance.— Some  statutes  provide 
that  where  notice  is  not  given  in  due 
time,  the  other  party  will  be  entitled 
to  a  continuance  of  the  case.  Herman 
v.  Schlesinger,  114  Wis.  382,  90  N.  W. 
460. 

58.  Ga  —  Beverly  v.  Burke,  9  Ga. 
440,  54  Am.  Dec.  351.  Mich.— Knight 
V.  Emmons,  4  Mich.  554.  Minn. — Os- 
good v.  Sutherland,  36  Minn.  243,  31 
N.  W.   211. 

Failure  of  the  clerk  whose  duty  it 
was  to  give  notice  dfd  not  render  the 
deposition  inadmissible  in  evidence  in 
Carlyle   v.  Plumer,  11  Wis.  96. 

59.  Tancre  r.  Eeynolds,  35  Minn. 
476,  29  N.  W.  171. 
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to  perpetuate  testimony  must  be  recorded,00  and  where  not  recorded,61 
or  not  recorded  in  proper  time,62  they  should  not  be  received  in  evi- 
dence. 

5.  Custody.  —  a.  General  Rule.  —  Where  the  chancery  rules  as 
to  the  publication  of  depositions  are  in  force,  they  must  remain  with 
the  clerk  or  proper  officer  until  published.63 

Statutes  sometimes  provide  that  depositions  which  have  been  filed 
shall  remain  in  the  custody  of  the  clerk.64  Where  there  are  no  such 
statutes,  the  taking  of  depositions  from  the  filing  office  by  a  party 
does  not  render  them  inadmissible  in  evidence.65 

b.  Withdraiual  From  Custody.  —  Ordinarily  a  party  is  not  entitled 
to  withdraw,   permanently,   a  deposition  regularly  taken   and   filed.66 


60.  Where  they  have  been  of  record 
for  a  long  time  there  is  a  strong  pre- 
sumption that  they  were  properly 
taken.  Berry  v.  Eaddin,  11  Allen 
(Mass.)  577. 

61.  Braintree  V.  Hingham,  1  Pick. 
(Mass.)  245;  Bradstreet  V.  Baldwin,  11 
Mass.  229;  Com.  v.  Stone,  Thacher  Cr. 
Cas.  (Mass.)  215;  Myers  v.  Anderson, 
Wright   (Ohio)   513. 

Improper  Recording.  —  Where  the 
statute  requires  such  depositions  to  be 
recorded  in  the  registry  of  deeds,  the 
recording  thereof  in  the  books  of  the 
notary  taking  it  is  unavailable.  Wins- 
low  v.  Mosher,  19  Me.  151. 

Where  papers  referred  to  in  a  depo- 
sition taken  to  perpetuate  testimony 
are  not  recorded,  so  much  only  of  the 
deposition  as  refers  to  the  papers 
Bhould  be  rejected,  and  the  papers 
themselves  may  be  otherwise  identified 
and  used  in  evidence.  Myers  v.  Ander- 
son, Wright   (Ohio)   513. 

If  the  court   denies  an  order  for  the 

recording  of  the  deposition,  the   subse- 

I    recording  of  it  without  an  order 

does  not  give  it  any  validitv.     Simpson 

v.  Dix,   131    Mass.  179. 

Use  in  Federal  Court. — Where  a  dep- 
osition is  inadmissible  under  the  law 
of  the  state  where  taken  because  not 
properly  recorded,  it  is  inadmissible  in 
a  federal  court.  Nor  can  it  be  intro- 
duced as  the  evidence  of  a  deceasea" 
witness.  Gould  v.  Gould,  3  Story  516. 
10  Fed.  Cas.  No.   5,637. 

62.  Braintree    r.    Hingham,     I     Pi< 
(Mass.)   215;   Bradstreet   r.   Baldwin,   11 

229. 
^  A     deposition     recorded     on     the    six- 
tieth   day    after    it    was    taken    was    re- 
corded   "within    sixty    days."      Myers 
t.  Anderson,   Wright   (Ohio)   513. 


63.  Shankwiker  v.  Reading,  4  Mc- 
Lean  240.  20  Fed.  Cas.   No.  12,704. 

64.  White  r.  Southern  E.  Co.,  123 
Ga.  353.  51  S.  E.  411.  See  also  Lake 
Erie   &   W.    E.   Co.    v.   Huffman    (Ind.). 

I  97  N.  E.  434;  Clarissa  v.  Edwards,  1 
Overt.   (Tenn.)   392. 

Attorney  Withdrawing. — Where  a 
deposition  was  removed  from  the  files 
contrary  to  the  statute  and  retained 
in  the  possession  of  an  attorney  of 
one  of  the  parties  until  the  trial,  and 
the  other  party  was  prevented  from 
examining  it,  the  coi.J.  refused  to  a  :- 
mit  it  in  evidence.  Collins  v.  Shaffer. 
78   Hun  512,   29   N.  Y.  Supp.   574. 

The  court  refused  to  exclude  a  depo- 
sition which  the  clerk  had  allowed 
counsel  to  take  away  to  copy,  where 
it  did  not  appear  that  the  adverse 
party  was  harmed  by  its  removal.  Ap- 
peal of  Harris,  58  Conn.  492,  20  Atl. 
617. 

Use  on  Circuit.— A  deposition  majr 
be  taken  from  the  files  of  a  court  to 
be  used  in  evidence  on  the  circuit. 
Moran  v.  Green,  21  N.  J.  L.  562. 

Death  of  Deponent. — Where  a  depo- 
sition was  not  admissible  as  such  be- 
cause it  had  not  been  left  on  file  after 
the  first  term,  as  provided  by  rule  of 
court,  it  was  admitted  after  the  death 
of  the  witness  as  the  testimony  of  a 
deceased  person.  Maine  Stage  Co.  v. 
Longley,  14  Me.  444. 

65.  Kogaboom  v.  Price,  53  Iowa 
703.  6  X.'w.  411;  Bartlett  v.  Hoyt,  33 
X.   II.   151. 

66.  HI.— Chicago    <"■'■>■■     R.     Co.     v. 
It  r,     121     111.     App.     334.       la,— 

Brown  r.  Byam,  65  Iowa  374,  21  1ST. 
W.  684;  Hale  &  i'.;^.  v.  Gibbs,  43 
Iowa  380;  Celamourges  V.  Clark,  9  Iowa 
1.  S.  C— Pulaski  r.  Ward,  2  Rich. 
IL.  119. 
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But  a  temporary  withdrawal  from  the  files  will  not  render  the  deposi- 
tion inadmissible,07  and  they  may  as  a  rule  also  be  withdrawn  for  the 
purpose  of  correcting  formal  defects.68 

XVI.     OPENING    THE     DEPOSITION    AND     PUBLICATION. 

A.  Procedure  To  Open.  —  Under  the  general  chancery  practice 
depositions  were  not  opened  until  publication  had  passed  and  then 
only  upon  rule  or  special  order  of  court00  and  after  service  of  notice 


See  "White  v.  Southern  E.  Co.,  123 
Ga.  353,  51  S.  E.  411.  But  see  Peycke 
v.  Shinn,  68  Neb.  343,  94  N.  W.  135. 
But  in  some  states  depositions  may 
be  withdrawn  during  the  first  term. 
Polleys  v.  Ocean  Ins.  Co.,  14  Me.  141; 
Ford  v.  Ford,  17  Pick.  (Mass.)  418. 
Cross-interrogatories  cannot  be  with- 
drawn to  prevent  the  other  party's 
reading  the  answers.  Ga. — Williams  v. 
Kelsey,  6  Ga.  465.  Ind. — Memphis  and 
Cincinnati  Packet  Co.  v.  Pikey,  142 
Ind.  304,  4  N.  E.  527.  N.  Y.— Marshall 
v.  Watertown  Steam  Engine  Co.,  10 
Hun  463. 

Improper  Withdrawing. — Where  dep- 
ositions were  taken  from  the  files  and 
retained  by  one  of  the  parties  for  sev- 
eral years,  the  court  refused  to  permit 
them  to  be  read  in  evidence.  "What 
may  have  happened  to  them  in  this 
interval  of  surreptitious  custody — 
probably  nothing,  but  possibly  a  great 
deal — cannot  certainly  be  told."  Boss 
f.  Barker,  5  Watts  (Pa.)  391.  Where 
a  deposition  was  withdrawn  from  the 
files  without  leaving  a  copy  thereof 
as  required  by  rule  of  the  court,  it 
was  nevertheless  permitted  to  be  read 
in  evidence.  Dailey  v.  Green,  15  Pa. 
118.  See  also  Nussear  v.  Arnold,  13 
Serg.  &  E.  (Pa.)  323. 

67.  Ind.— Lake  Erie  &  W.  E.  Co. 
v.  Huffman,  97  N.  E.  434,  in  which  a 
deposition  was  made  part  of  a  record 
on  the  transfer  of  the  cause  to  the 
federal  court  and  was  stricken  there- 
from by  order  of  a  federal  judge  and 
was  kept  by  one  of  the  attorneys  for 
use  by  him  in  the  trial  of  the  case 
in  the  federal  court,  after  which  it 
was  returned  to  the  clerk  who  orig- 
inally had  it  in  his  custody,  and  the 
court  said:  "Ordinarily  the  mere  fact 
that  a  deposition  has  been  temporarily 
withdrawn  from  the  office  of  the  clerk 
after  it  has  been  filed  there  will  not 
render  it  admissible."  Furthermore, 
the  general  rule  "does  not  prevent  a 
temporary  withdrawal  from  the  files 
by    permission    of    the    clerk    for    such 
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necessary  purposes  as  inspection  and 
to  make  copies."  N.  J. — Moran  v.  Green, 
21  N.  J.  L.  562,  holding  that  a  tem- 
porary withdrawal  from  the  files  for 
use  on  the  trial  in  a  different  action 
did  not  prevent  its  subsequent  use. 
Pa. — Dailey  v.  Green,  15  Pa.  118,  hold- 
ing that  taking  a  deposition  from  the 
files  and  out  of  the  county  without 
leaving  a  copy  did  not  render  the  depo- 
sition inadmissible. 

See  also  Harris'  Appeal,  58  Conn. 
492,  20  Atl.  617;  Hogaboom  v.  Price, 
53  Iowa  703,  6  N.  W.  43. 

68.  Ga. — White  v.  Southern  E.  Co., 
123  Ga.  353,  51  S.  E.  411,  may  be  done 
upon  order  of  court.  Mo. — Borders  v. 
Barber,  81  Mo.  636.  N.  H.— Brown  v. 
Clark,  41  N.  H.  242.  N.  Y— Bisley 
v.  Harlow,  48  Misc.  277,  96  N.  Y.  Supp. 
728.  Tex.— Gray  v.  Phillips  (Tex.  Civ. 
App.),  117  S.  W.  870;  Wallace  v.  Byers, 
14  Tex.  Civ.  App.  574,  38  S.  W.  228. 

See  also  Crane  Co.  v.  Neel,  104  Mo. 
App.  177,  77  S.  W.  766;  and  XVI,  infra. 

See,  however,  Chicago  City  E.  Co.  V. 
Schaefer,  121  111.  App.  334,  where  a 
deposition  was  suppressed,  though 
withdrawn  by  leave  of  court  (ex  parte) 
and  in  which  numerous  cases  are  dis- 
cussed. 

69.  Hall  v.  Stout,  4  Del.  Ch.  269; 
Hickman  v.  Hickman,  1  Del.  Ch.  133. 

It  seems  that  a  party  cannot  pass 
publication  on  a  rule  of  the  other 
party  against  which  no  cause  has  been 
shown.  Brown  v.  Eicketts,  3  Johns. 
Ch.   (N.  Y.)   63. 

Exhibits. — In  chancery  a  party  was 
not  entitled  to  an  inspection  or  copies 
of  his  adversaries'  exhibits  until  pub- 
lication had  been  passed.  Troup  v. 
Haight,  6  Johns.  Ch.  (N.  Y.)  335; 
Wiley  v.  Pistor,  7  Ves.  411,  32  Eng. 
Eeprint  166;  Hodson  v.  Warrington, 
3  P.  Wms.  34,  24  Eng.  Eeprint  958; 
Davers  v.  Davers,  2  P.  Wms.  410,  24 
Eng.  Eeprint  790. 

Deposition  Taken  De  Bene  Esse. 
Under  the  chancery  practice  deposi- 
tions taken  de  bene  esse  were  not  pub- 
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thereof,70  except  it  be  by  the  consent  of  the  parties.71  And  under 
some  statutes  depositions  are  opened  in  court  or  on  the  order  of  the 
court.72 


lished  until  it  became  necessary  to  use 
them,  and  then  only  upon  a  showing 
that  the  witness  could  not  be  examined 
in  chief.  Andrews  v.  Palmer,  1  Ves. 
&  B.  21,  35  Eng.  Keprint  9;  Ward  V. 
Sykes,  Ridgw.  193,  27  Eng.  Reprint 
801.     See  also  XIX,  infra. 

The  court  refused  to  publish  deposi- 
tions taken  de  bene  esse  in  order  to 
compare  them  with  the  depositions 
taken  on  the  examination  in  chief. 
Cann  v.  Cann,  1  P.  Wms.  567,  24  Eng. 
Reprint  520. 

Federal  Court  Practice. — Depositions 
taken  de  bene  esse  may  be  opened  be- 
fore the  trial,  on  an  order  of  court. 
United  States  v.  Tilden,  10  Ben.  170, 
28  Fed.  Cas.  No.  16,520. 

Depositions  in  Perpetuam. — Ordinar- 
ily depositions  taken  in  perpetuam  are 
not  published  until  the  contingency 
arises  for  their  use  in  a  suit  pending. 
Hickman  v.  Hickman,  1  Del.  Ch.  133; 
Ellice  v.  Roupell,  2  N.  R.  3,  32  Beav. 
299,  55  Eng.  Reprint  117,  32  L.  J. 
Ch.  563,  621,  9  Jur.  (N.  S.)  530,  8  L. 
T.  191,  11  W.  R.  579;  Teale  v.  Teale, 
1  Sim.  &  S.  3S5,  57  Eng.  Reprint  154. 
And  not  in  the  lifetime  of  the  witness, 
unless  it  be  shown  that  the  witness 
cannot  attend  from  incapacity  to  travel 
by  sickness,  etc.  Hall  v.  Stout,  4  Del. 
Ch.  269;  Barnsdal  v.  Lowe,  2  Russ.  & 
M.  142,  39  Eng.  Reprint  348;  Morrison 
v.  Arnold,  19  Ves.  670,  34  Eng.  Reprint 
664.  Upon  a  showing  of  the  death  of 
the  witness,  his  depositions  may  be 
published.  Abergavenny  v.  Powell,  1 
Mer.  434,  35  Eng.  Reprint  733;  Sen- 
hawes  v.  Senhawes,  Cary  88,  21  Eng. 
Eeprint  47;  Bourne  v.  Bligh,  1  Price 
(Eng.)  307,  16  R.  R.  732. 

Use    Abroad. — Depositions    taken    in 

perpetuam  may  be  published  to  be  used 

uit   in  a  foreign  country.    Morris 

r.   Morris,   2  Ph.   205,   41   Eng.  Reprint 

920,  16  L.  J.  Ch.  286,  11  Jur.  93. 

Publication  for  Information. — Though 
depositions  may  not  be  admissible  in 
a  subsequent  suit  because  of  parties 
thereto  who  are  not  parties  to  the 
former  proceeding,  they  may  be  pub- 
lished to  afford  the  party  offering  them 
the  advantage  of  the  information  they 
contain.  Vane  v.  Vane,  45  L.  J.  Ch. 
(Eng.)   589,  24  W.  R.  565. 


70.  Billings  v.  Rattoon,  5  Johns.  Ch. 
(N.  Y.)  189. 

The  court  may  allow  an  ex  parte 
order  to  open  depositions  which  pro- 
vides for  notice  of  the  time  of  publi- 
cation. Neale  V.  Withrow,  4  U.  C.  L. 
J.  (Can.)   88. 

It  has  been  held  that  notice  to  the 
adverse  party  of  an  order  for  the  pub- 
lication of  depositions  is  not  necessary 
because  the  order  cannot  be  contested. 
Mendenhall  V.  Kratz,  14  Wash.  453, 
44  Pac.  872. 

71.  Chalmers  v.  Pigott,  1  Ch.  Cham. 
(Ont.)    282. 

Must    be    in    Writing. — The    Roscius, 

1  Brown   Adm.   442,   20   Fed.   Cas.   No.1 
12,042. 

72.  Burrall  v.  Andrews,  16  Pick. 
(Mass.)  551. 

Federal  Rule. — Upon  the  filing  of 
any  deposition  taken  under  the  United 
States  statutes  or  rules,  it  is  deemed 
published,  unless  otherwise  ordered  by 
the  court.  U.  S.  Equity  Rule  55 
(1912). 

Improper  Opening. — Where  a  deposi- 
tion had  been  opened  by  an  officer  of 
the  United  States  government,  before 
it  came  into  the  hands  of  the  clerk, 
it  was  rejected.     United  States  v.  Price, 

2  Wash.    C.    C.    356,    27   Fed.   Cas.   No. 
16,089. 

A  deposition  opened  and  filed  by 
the  clerk  without  an  order  of  court 
was  stricken  from  the  files,  .fhelps  v. 
The  S.  S.  City  of  Panama,  1  Wash. 
Ter.  615. 

Depositions  taken  under  an  order 
by  a  special  master  cannot  be  opened 
by  him,  though  they  are  in  his  pos- 
session as  clerk  of  the  court.  In  re 
Thomas,  35  Fed.  337. 

Opening  by  Mistake. — But  it  has 
been  held  to  be  within  the  discretion 
of  the  court  to  admit  in  evidence  depo- 
sitions opened  by  the  clerk  by  mistake 
and  subsequently  resealed  by  him. 
Mendenhall  v.  Kratz,  14  Wash.  453,  44 
Pac.   872. 

Contra. — Beale  v.  Thompson,  8  Cranch 
(U.  S.)  70,  3  L.  ed.  491.  And  also 
depositions  opened  by  an  attorney  or 
agent  by  mistake,  on  affidavit  of  the 
fact.  Law  v.  Law,  4  Me.  167;  Burrall 
V.  Andrews,  16  Pick.  (Mass.)  551;  Goff 
v.  Goff,  1  Pick.  (Mass.)   475. 
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Tt  scons  that  either  party  may  move  the  rule  or  order.™  Under 
some  statutes  depositions  are  opened  by  the  judge  or  clerk  of  the 
court  without  a  rule  or  order.74 

B.  Waiveb  by  Opening.  —  Opening  the  deposition  hy  request  of 
counsel  for  either  party  is  a  waiver  on  his  part  of  irregularities  in  the 
transmission  of  the  deposition,  apparent  on  the  outside  thereof,75  and 


No  Injury. — Tt  has  also  been  held 
not  a  sufficient  ground  for  striking  a 
deposition  from  the  files  that  it  bad 
been  improperly  opened  by  the  clerk 
without  an  order  of  court,  where  no 
harm  had  resulted  from  such  action. 
Hughes  V.  Humphreys,  102  111.  App. 
194. 

Opening  by  Judge. — Where  deposi- 
tions are  opened  by  a  judge  he  need 
not  certify  the  opening  and  the  deliv- 
ery of  the  depositions  to  the  clerk, 
unless  some  statute  or  rule  of.  court  so 
provides.  Hidredth  v.  Overseers  of 
Poor,  13  N.  J.  L.  5. 

And  the  failure  of  the  judge  to  make 
a  proper  certificate  of  the  opening  of 
depositions  taken  under  a  foreign  com- 
mission has  been  held  not  a  sufficient 
objection  to  their  use.  Moran  V.  Green, 
2l'N.  J.  L.  562.  But  see  Oneieda  Mfg. 
Co.  V.  Lawrence,  4  Cow.  (Is.  Y.)  440, 
where  there  was  no  certificate  of  the 
judge  and  the  deposition  was  excluded, 
but  no  reference  is  made  to  this  matter 
in   the   opinion    of   the   appellate   court. 

Presumption  of  Order. — Where  the 
papers  constituting  the  return,  and  the 
envelope  were  found  in  the  clerk 's 
office  and  the  endorsement  of  the  filing 
on  the  envelope  was  in  the  handwriting 
of  a  deputy  clerk,  it  was  presumed 
that  the  commission  was  opened  by  the 
clerk  or  his  deputy  and  in  contempla- 
tion of  law  opened  by  the  judge,  al- 
though no  order  or  rule  for  opening 
the  deposition  had  been  entered.  Ecker 
v.  McAllister,  54  Md.  362;  s.  c.  45  Md. 
290. 

See  also  Hill  v.  Bell,  61  N.  C.  122, 
93   Am.   Dec.  583. 

Term  Rule. — Under  a  statute  requir- 
ing an  order  of  court  for  the  opening 
of  depositions,  it  was  held  that  the 
judges  of  the  court  might  enter  a  rule 
upon  the  first  day  of  the  term  authoriz- 
ing the  clerk  to  open  all  depositions 
received  during  the  term.  Gage  v. 
Eddy.  167  111.  102,  47  N.  E.  200. 

See  also  Sullivan  v.  Eddy,  164  111. 
391,  45  N.  E.  837. 

Opening  by  Justice. — A  deposition 
taken  to  be  used  upon  a  trial  before  a 
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justice  of  the  peace  may  be  opened  by 
him  either  before  the  trial  or  on  the 
trial,  if  there  is  no  contrary  statute. 
Skinner  v.  Tucker,  22  Vt.   78. 

73.  Mumford  v.  Mumford,  13  R.  I. 
19;  Petrie  v.  Columbia  &  G.  R.  Co., 
27  S.  C.  63,  2  S.  E.  837;  Walton  v. 
Bostick,  1  Brev.   (S.  C.)   162. 

Motion  on  Trial. — Where  it  is  not 
the  duty  of  either  party  to  move  the 
publication  of  depositions,  they  may 
be  published  on  motion  of  the  adverse 
party  after  the  trial  has  commenced. 
Mitten  v.  Kitt,  118  Ind.  145,  20  N.  E. 
724. 

Refusing  Inspection. — It  seems  that 
in  New  Hampshire  and  Vermont  the 
party  taking  depositions,  upon  notice, 
may  retain  the  same  and  refuse  to 
permit  the  other  party  to  inspect  them. 
Rand  v.  Dodge,  17  N.  H.  343;  Lord 
v.  Bishop,  16  Vt.  110. 

74.  Charles  River  Bridge  V.  Warren 
Bridge,  7  Pick.  (Mass.)  344;  Simons 
V.  Morris,  53  Mich.  155,  18  N.  W.  625. 

Notice  of  Allowance  by  Clerk. — Un- 
der a  statute  which  provides  that  depo- 
sitions shall  be  returned  to  the  court 
and  opened  and  passed  on  by  the  clerk, 
after  having  given  the  parties  or  their 
attorneys  at  least  one  day's  notice,  and 
that  depositions  allowed  by  the  clerk 
or  by  the  judge  upon  appeal  from  the 
clerk 's  order,  shall  be  legal  evidence, 
depositions  opened  and  passed  upon 
without  such  notice  are  properly  ex- 
cluded. Berry  v.  Hall,  105  N.  C,  154, 
10  S.  E.  903;  Bryan  v.  Jeffreys,  104 
N.  C.  242,  10  S.  E.  167. 

Attorney  Opening. — It  has  been  held 
that,  according  to  established  practice, 
an  attorney  of  a  party  is  to  be  con- 
sidered a  proper  officer  of  the  court  to 
receive  and  open  depositions  which  the 
statute  requires  to  be  sealed  up  by 
the  magistrate,  and  so  delivered  into 
court.  Speer  v.  Bichardson,  37  N.  H. 
23. 

75.  Grant  Bros.  Const.  Co.  v.  United 
States  (Ariz.),  114  Pac.  955,  961. 

An  agreement  endorsed  on  the  pack- 
age containing  the  depositions  that  it 
may  be  opened  is  a  waiver  of  any  ob- 
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where  the  parties  consent  hy  stipulation  that  the  deposition  be  opened, 
there  is  a  waiver  by  both  parties.70 

XVII.  AMENDMENTS.  —  A.  General  Authority.  —  Under  the 
inherent  power  to  amend  their  process  and  proceedings,77  and  under 
statutes  expressly  giving  them  such  power,78  courts  have  authority 
to  permit  the  amendment  of  commissions  and  returns  of  commissioners 
and  officers  taking  depositions  to  conform  to  the  facts.79 

B.  Time  for  Making.  —  This  authority  has  been  exercised,  in 
proper  cases,  both  before  and  after  objections  have  been  passed  upon,80 
and  on  the  trial  of  causes,81  and  on  appeals,82  and  after  causes  have 
been  reversed  for  error  in  the  admission  of  the  depositions  in  evidence.83 

C.  Necessity  for  Court  Order.  —  Leave  of  court  must  be  obtained 
to  amend  a  return  after  the  depositions  have  been  filed.84    By  statute, 


jections  to  irregularity  in  its  transmis'- 
sion  apparent  on  the  outside  thereof. 
Killian  v.  Augusta  &  K.  R.  Co.,  78  Ga. 
749,  3  S.  E.  621. 

Where  depositions  are  opened  at  the 
request  of  a  party  and  the  envelope 
has  been  lost,  he  cannot  object  on  the 
ground  that  they  were  not  properly 
sealed  up.  Robinson  v.  Savage,  124 
111.  266,   15   N.   E.   850. 

76.  Killian  v.  Augusta  &  K.  R.  Co., 
78  Ga.  749,  3  S.  E.  621. 

77.  Borders   v.   Barber,   81    Mo.    636. 

78.  Nick  v.  Rector,  4  Ark.  251; 
lrvin  v.  Bevil,  80  Tex.  332,  16  S.  W.  21. 

79.  Facts  must  justify  it.  Saunders 
f.  Erwin,  2  How.  (Mass.)  732;  Poster 
v.  Bullock,   12  Hun   (N.  Y.)    200. 

Amending  Return  of  Service. — The 
court  allowed  the  officer  serving  inter- 
rogatories to  amend  his  return  on  the 
trial  to  show  such  service.  Stuckey  v. 
Bellah,  41  Ala.  700;  Miller  v.  New 
Orleans  Canal  &  Bkg.  Co.,  8  Rob.  (La.) 
236. 

Where  the  commission  was  properly 
signed  by  the  clerk  of  the  court,  but 
by  error  another  name  had  been  in- 
serted in  the  attestation  clause,  it  was 
amended.  Linskie  v.  Kerr  (Tex.  Civ. 
App.),  34  S.  W.  765. 

80.  Warth  v.  Loewenstein,  121  111. 
App.  71;  Bewley  v.  Ottinger,  1  Heisk. 
(Tenn.)  354. 

81.  U.      S. — Boone      V.      Janney,      2 
eh    C.    C.    312,    3    Fed.    Cas.    No. 

'.642.  Mass.— Hitchings  v.  Ellis,  1 
Allen  475.  N.  Y. — Leetch  v.  Atlantic 
lint.  Ins.  Co.,  4  Daly  518. 

Amending    on    Trial. — But    it    seems 
that   it   is   discretionary  with   the   court 
rmil  or  refuse  to  allow  an  amend 
ineut    of    a    certificate    after    the    com- 


mencement of  the  trial.  Chapman  v. 
Allen,  15  Tex.  278. 

It  has  been  held  that  a  certificate 
cannot  be  amended  after  it  has  been 
read  for  the  purpose  of  making  it 
competent  evidence  on  that  trial. 
Burnham  v.  Porter,  24  N.  H.  570. 

Amending  After  Verdict. — A  return 
may  be  amended  after  verdict,  where 
the  deposition  contains  in  itself  the 
materials  for  the  amendment.  Rand 
v.  Dodge,  17  N.  H.  343. 

82.  Nick  v.  Rector,  4  Ark.  251; 
Purviance  v.  Dryden,  3  Serg.  &  R. 
(Pa.)   402. 

But  ordinarily  the  order  for  an 
amendment  must  be  allowed  by  the 
court  from  which  the  commission  is- 
sued.    Emmett  v.  Briggs,  21  N.  J.  L.  53. 

83.  Barelli  v.  Lytle,   8  La.  Ann.  28. 

84.  Ga.— White  v.  R.  Co.,  123  Ga. 
353,  51  S.  E.  411.  Ky.— Hall  v.  Renfro, 
3  Mete.  51.  Mass.— Hitchings  v.  Ellis, 
1  Allen  475.  N.  J. — Emmett  v.  Briggs, 
21  N.  J.  L.  53.  Tex.— Creager  v.  Doug- 
lass, 77  Tex.  484,  14  S.  W.  150. 

See  also  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Matula,  79  Tex.  577,  15  S.  W. 
573.  But  see  Jenkins  v.  Anderson 
(Pa.),    11   Atl.   558. 

But  where  the  certificate  had  been 
adjudged  insufficient  it  was  held  that 
the  certificate  might  be  amended  with- 
out leave  of  court.  Barelli  v.  Lytle,  8 
La.  Ann.  28. 

Setting  Aside  Order  of  Suppression. 
It  seems  that  a  court  may  allow  the 
amendment  of  an  imperfect  certificate 
and  set  aside  an  order  suppressing  the 
deposition,  at  a  subsequent  term  to  that 
at  which  the  order  was  allowed.  Mul- 
lins  v.  Bullock,  14  Ky.  L.  Rep.  40,  19 
S.  W.  8. 
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however,  the  necessity  of  applying  for  leave  may  be  dispensed  with.85 

D.  Authority  op  Commissioner  To  Make  Amendments.  —  The 
depositions  and  return  may  be  withdrawn  from  the  files  and  returned 
to  the  commissioner  or  officer  to  make  the  necessary  amendments."8 
It  has  been  held  that  he  may  make  the  amendments  in  court.87  It  is 
improper  for  him  to  make  out  and  forward  a  new  certificate  to  be 
attached  to  the  depositions  by  some  other  person.88 

E.  Nature  of  Amendments.  —  1.  Commissions.  —  Courts  have 
allowed  the  amendment  of  commissions  to  correct  slight  errors  in  the 
names  of  parties  to  the  action,89  to  correct  errors  and  supply  omissions 
in  the  names  and  titles  of  commissioners,00  to  supply  proper  seals,01 


Ratifying  Amendment. — It  seems  also 
that  the  court  may  ratify  an  unauthor- 
ized amendment.  Oatman  r.  Andrew, 
43    Vt.    466. 

85.  Under  the  Kentucky  statute, 
which  requires  the  clerk  to  deliver  the 
deposition,  or  mail  it  under  seal,  to 
the  examining  officer,  when  his  certifi- 
cate is  defective  no  order  of  court  is 
necessary.  Dills  v.  May,  3  Ky.  L.  Kep. 
765. 

86.  U.  S.— Gartside  Coal  Co.  v. 
Maxwell,  20  Fed.  187;  Leatherberry  v. 
Radcliffe,  5  Cranch  C.  C.  550,  15  Fed. 
Cas.  No.  8,163.  111.— Chicago  C.  R. 
Co.  v.  Schaefer,  121  111.  App.  334.  La. 
Barelli  r.  Lytle,  8  La.  Ann.  28.  N.  Y. 
Keeler  v.  Vanderpool,  1  Code  Rep.  (N. 
S.)  289;  Rislev  v.  Harlow,  48  Misc. 
277,  96  N.  Y.  Supp.  728.  Tex.— Chap- 
man v.  Allen,  15  Tex.  278;  Gray  v. 
Phillips,  54  Tex.  Civ.  App.  148,  117 
S.  W.  870;  Price  v.  Horton,  4  Tex. 
Civ.  App.  526,  23  S.  W.  501.  Wis. 
Semmens  v.  Walters,  55  Wis.  675,  13 
N.  W.  889. 

See  White  v.  R.  Co.,  123  Ga.  353,  5^ 
S.  E.  411;  Borders  p.  Barber,  81  Mo. 
636;  Crane  Co.  v.  Neel,  104  Mo.  App. 
177,  77  S.  W.  766. 

87.  Galveston,  H.  &  S.  A.  R.  Co. 
v.  Matula,  79  Tex.  577,  15  S.  W.  573; 
Creager  v.  Douglass,  77  Tex.  484,  14 
S.  W.  150. 

Officer  Amending  Out  of  Jurisdiction. 
It  has  been  held  that  a  justice  of  the 
peace  must  exercise  his  powers  within 
the  territorial  jurisdiction  for  whicli 
he  is  elected,  and  that  he  cannot  come 
into  another  state  for  the  purpose  of 
amending  his  certificate.  Baber  r. 
Rickart,  52  Ind.  594.  But  see  Eller 
V.  Richardson,  89  Tenn.  575,  15  S.  W. 
650. 

Supplying  by  Oath  of  Officer. — It  has 
been,    held    that    defective    certificates 


may  be  cured  by  the  deposition  or  oath 
of  the  officer  to  the  facts.  Wood  v. 
The  Fleetwood,  19  Mo.  529.  See  also 
Harris  v.  Wall,  7  How.  (U.  S.)  693, 
12  L.  ed.  875.  But  it  has  been  doubted 
whether  it  may  be  so  cured  by  the 
affidavit  of  the  commissioner  or  officer. 
Amory  i\  Fellowes,  5  Mass.  219. 

88.  Brown  v.  Clark,  41  N.  H.  242; 
Dane  v.  Mace,  37  N.  H.  533;  Creager 
V.  Douglass,  77  Tex.  484,  14  S.  W.  150. 

Detached  Certificate. — "In  this  case 
the  court  had  not  the  guaranty  that 
the  notary's  certificate  was  at  last  at- 
tached to  answers  that  ever  were  sub- 
scribed and  sworn  to  before  him.  .  .  . 
A  practice  of  this  kind  in  amending 
officers'  certificates  to  depositions  might 
lead  to  much  fraud  and  imposition; 
and  though  nothing  of  the  kind  may 
have  occurred  in  this  case,  such  a  prac- 
tice cannot  be  recognized  as  lawful." 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Matula, 
79  Tex.  577,  15  S.  W.  573. 

89.  Boone  v.  Janney,  2  Cranch  C.  C. 
312,  3  Fed.  Cas.  No.  1,642;  Robert  f. 
Millechamp,  Dick.  22,  21  Eng.  Reprint 
174. 

90.  Where  an  irregularity  in  nam- 
ing the  commissioner  in  a  commission 
already  issued,  executed  and  returned 
was  affected  by  re-settling  the  order 
for  the  commission,  it  is  not  necessary 
that  the  commission  be  amended  nunc 
pro  tunc.  Bowen  v.  Havana  Elec.  R. 
Co.,  146  App.  Div.  672,  131  N.  Y.  Supp. 
536. 

By  filling  up  a  blank  with  the  words 
"to  any  judge  or  justice  of  the  peace. " 
Nick  v.  Rector,  4  Ark.  251. 

By  correcting  the  name  of  the  county 
of  which  the  officer  taking  the  deposi- 
tion was  clerk,  lrvin  v.  Bevil,  80  Tex. 
332,  16  S.  W.  21. 

91.  But  where  there  was  an  unsealed 
commission  the  court  directed  the  dep- 
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and  to   indorse   thereon  the   allowance   of   interrogatories  settled  by- 
agreement  of  parties.82 

2.  Captions  and  Certificate.  —  Courts  have  allowed  the  amend- 
ment of  captions  and  certificates  by  correcting  errors  and  supplying 
omissions  to  show  the  proper  court  and  cause,93  the  grounds  for 
taking  the  depositions,94  the  time  and  place  of  the  taking,95  the  pres- 
ence and  objections  of  parties,96  the  taking  of  the  oath  by  commis- 
sioners and  their  clerk,97  the  officer's  lack  of  interest  or  bias,98  his 
personal  knowledge  of  the  witnesses,99  the  fact  and  manner  of  swear- 
ing the  witnesses,1  the  manner  of  conducting  the  examination,2  the 
reduction  to  writing  of  the  answers  in  the  presence  of  deponents,3 
the  reading  over  of  the  depositions  to  them,4  and  the  delivery  of  the 
depositions  to  a  proper  person  for  carriage.5  They  have  also  allowed 
officers  to  amend  returns  by  adding  the  word  "commissioner"  to  their 
signatures,0  and  by  attaching  their  seals.7     It  is  also  proper  to  permit 


osition  to  be  returned  to  the  commis- 
sioner that  he  might  require  the  de- 
ponent to  swear  to  it  again.  Byington 
v.  Moore,  62  Iowa  470,  17  N.  W.  644. 

92.  Leetch  v.  Atlantic  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  518. 

93.  U.  S.— Donahue  v.  Roberts,  19 
Fed.  863.  N.  H.— Eand  r.  Dodge,  17 
N.  H.  343.  Pa. — Purviance  v.  Dryden, 
3  Serg.  &  R.  402.  Tex.— Gray  v.  Phil- 
lips, 54  Tex.' Civ.  App.  148,  117  S.  W. 
870.  Eng. — Curre  v.  Bowyer,  3  Swanst. 
357,  36  Eng.  Reprint  893. 

See  Risley  r.  Harlow,  48  Misc.  277. 
96  N.  Y.  Supp.  728. 

It  was  held  proper  to  amend  the 
title  of  interrogatories  and  depositions, 
the  witness  to  be  re-sworn.  0  'Hara  v. 
Creagh,  2  Ir.  Eq.  R.  419;  Mitchell  v. 
Roe,  1  Ir.  Eq.  R.  144. 

94.  Stegner  v.  Blake,  36  Fed.  1S3; 
Oatman  v.  Andrew,  43  Vt.  466.  See 
also  Harris  v.  Wall,  7  How.  (U.  S.) 
693,  12  L.  ed.  875. 

95.  Ark. — Conger  v.  Cotton,  37  Ark. 
2S6.  Mo.— Borders  v.  Barber,  81  Mo. 
636.  N.  H.— Rand  v.  Dodge,  17  N.  H. 
343.  Tenn. — Eller  v.  Richardson,  89 
Tenn.  575,  15  S.  W.  650. 

96.  ilaggin  v.  Rogers,  29  Ky.  L. 
Rep.  1263,  97  S.  W.  362;  Gallagher  v. 
Cotton,  74  N.  II.  1,  64  Atl.  583;  Rand 
v.  Dodge,  17  N.  H.  343. 

97.  Davis  v.  Barrett,  14  Beav.  25, 
51  Kng.  Reprint  196;  Brydges  v.  Bran- 
fill,  12  Sim.  334,  59  Eng.  Reprint  1160, 
11   L.  J.  Ch.  12. 

98.  U.  S.— Gartside  Coal  Co.  r. 
Maxwell,  20  Fed.  187;  Donahue  v. 
Roberts,  19  Fed.  863.     Ala.— Dunlap  V. 


Tenn. — Eller  v. 
575,    15    S.    W. 


Horton,    49    Ala.    412. 
Richardson,    89    Tenn. 
650. 

99.     Dunlap   v.   Horton,   49   Ala.   412. 

1.  Ark. — Conger  v.  Cotton,  37  Ark. 
286.  Me. — Bachelder  v.  Merriman,  34 
Me.  69.  Mass. — Hitchings  v.  Ellis,  1 
Allen  475.  Mo. — Borders  v.  Barber, 
81  Mo.  636.  N.  H.— Rand  v.  Dodge, 
17   N.  H.   343. 

See  also  Chapman  v.  Allen,  15  Tex. 
278. 

Laches; — But  an  application  a  year 
after  a  deposition  was  taken,  to  amend 
to  show  that  the  witness  was  sworn, 
was  denied.  Bond  V.  Ward,  Wright 
(Ohio)   747. 

2.  Wolfe  v.  Underwood,  97  Ala.  375, 
12   So.   234. 

As  that  the  witnesses  were  examined 
separately  and  apart.  Arnold  V.  Light- 
ner,  11  Pa.  Co.  Ct.  641,  1  Pa.  Dist.  791. 

3.  Donahue  v.  Roberts,  19  Fed.  863; 
Bewley  V.  Ottinger,  1  Heisk.  (Tenn.) 
354. 

4.  McKinley  V.  Chicago  &  N.  W.  R. 
Co.,  44  Iowa  314;  Faith  v.  Ulster  &  D. 
R.  Co.,  70  App.  Div.  303,  10  N.  Y. 
Ann.   Cas.   449,   75   N.   Y.   Supp.   420. 

5.  Bewley  v.  Ottinger,  1  Heisk. 
(Tenn.)    354. 

6.  Jenkins  v.  Anderson  (Pa.),  11 
Atl.  558;  Semmens  v.  Walters,  55  Wis. 
675,  13  N.  W.  889. 

7.  Ind.— Hale  V.  Matthews,  118  Ind. 
527,  21  N.  E.  43.  Mo.— Borders  v.  Bar- 
ber, 81  Mo.  636.  Tex.— The  Oriental 
v.  Barclay,  16  Tex.  Civ.  App.  193,  41 
S.  W.  117.  See  also  Tracy  v.  Suydam. 
30  Barb.  (N.  Y.)  110. 
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the  amendment  of  the  certificate  by  adding  proof  of  the  official  char- 
acter of  the  officer.8 

3.  Answers.  —  A  witness  may  correct  his  answers  before  his  depo- 
sition has  been  closed,  but  not  as  a  rule  after  it  has  been  closed  and 
the  parties  have  left  the  place  of  taking.9  But  it  has  been  held  that 
where  the  deposition  is  taken  in  shorthand  and  transcribed,  the  wit- 
ness may  have  such  corrections  made  therein  as  may  be  necessary 
to  make  it  speak  the  truth,10  such  corrections  to  be  made  before  the 
notary,  on  notice  to  the  adverse  party,  or  upon  voluntary  appearance, 
either  party  then  having  the  right  to  ask  further  questions.11 

Courts  have  also  permitted  a  witness  to  correct  his  answer,  even 
after  the  deposition  was  filed,  where  it  appeared  that  a  clerical  error 
was  made  in  transcribing  the  stenographic  notes  of  the  testimony.12 
He  cannot  authorize  another  person  to  correct  them  for  him.13  Where 
the  chancery  rules  as  to  the  secrecy  of  testimony  are  not  in  force,14 
the  witness  may  correct  his  answers  orally  on  the  trial,15  and  some- 


8.  Florence  Oil  &  Ref.  Co.  v.  Beeves, 
13  Colo.  App.  95,  56  Pac.  674;  Barelli 
v.  Lytle,  S  La.  Ann.  28;  Calmes  v. 
Stone,  7  La.  Ann.  133;  Calmes  V.  Du- 
plantier,   6   La.   Ann.   221. 

9.  Foster  v.  Foster,  20  N.  H.  208. 
See  also  XIV,  supra. 

10.  Rump  v.  Woods  (Ind.),  98  N.  E. 
369. 

11.  "Tf  any  answer  has  been  incor- 
rectly taken  down,  he  may  have  this 
corrected,  or,  if  by  mistake  or  through 
a  misunderstanding  of  the  question  he 
has  made  a  wrong  answer,  he  has  a 
right  to  explain  this  fact,"  Rump  v. 
Woods    (Ind.),   98    N.    E.    369. 

Presence  of  Adverse  Party. — "It  is 
sufficient  to  say  that  the  practice  of 
making  corrections  or  changes  in  the 
answers  contained  in  examinations  or 
depositions  at  a  time  when  the  other 
party  to  the  litigation  is  not  repre- 
sented is  a  practice  not  to  be  com- 
mended and  may  constitute  reversible 
error."     Rump  v.  Woods,  supra. 

12.  Cleburne  Elec.  &  Gas  Co.  v. 
McCoy  (Tex.  Civ.  App.),  149  S.  W.  534, 
in  which  the  court  said:  "It  may  be 
true  that  ordinarily  it  would  be  a  dan- 
gerous rule  of  practice  to  permit 
depositions  after  they  have  been 
filed  and  become  a  part  of  the 
record  to  be  attacked  and  an  is- 
sue raised  with  a  view  to  add  to  or 
strike  from  them,  but  where,  as  iu  the 
present  case,  a  mere  clerical  error  has 
been  inadvertently  made,  and  about 
which  there  can  be  no  dispute,  its  cor- 
rection can  result  in  no  injury  to  the 
party  in  whose  favor  it  operates,  of 
which   he   can   complain,   and  it   is  but 
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fair  and  just  to  the  party  against  whom 
the  error  was  made  that  it  be  cor- 
rected." In  this  case  all  formalities 
in  the  taking  and  filing  of  the  depo- 
sitions had  been  waived  and  the  an- 
swers were  not  read  over  or  signed  by 
the  witness. 

13.  In  re  Walther,  14  N.  B.  R.  273, 
29  Fed.  Cas.  No.  17,126;  Western  & 
A.  R.  R.  v.  Harris,  46  Ga.  602. 

A  deposition  cannot  be  amended  at 
the  trial  to  correct  errors  alleged  to 
have  been  made  in  taking  it  down  by 
a  stenographer,  as  shown  by  the  affi- 
davit of  the  moving  party.  Graves  v. 
Clark,    101    Iowa    738,   69    N.    W.    1046. 

14.  But  ordinarily  where  the  chan- 
cery rules  as  to  the  secrecy  of  depo- 
sitions and  publication  obtained,  a  wit- 
ness cannot  be  permitted  to  correct 
his  deposition  after  publication.  Gray 
v.  Murray,  4  Johns.  Ch.  (N.  Y.)  412; 
Tellico  Mfg.  Co.  v.  Mitchell  (Tenn.),  I 
S.   W.  514. 

15.  la. — Eggspieller  v.  Nockles,  58 
Iowa  649,  12  N.  W.  708.  N.  Y.— Den- 
ton v.  Jackson,  1  Johns.  Ch.  526.  Tenn. 
Graham  p.  McReynolds,  90  Tenn.  673, 
18  S.  W.  272.  Wis.— Baltzer  v.  Chi- 
cago, M.  &  N.  R.  Co.,  89  Wis.  257, 
60   N.  W.   716. 

A  witness  was  permitted  to  correct 
his  deposition  by  examination  in  court, 
where  he  was  old  and  very  deaf  and  the 
examiner  had  made  a  mistake  in  tak- 
ing down  his  answers.  Denton  v.  Jack- 
son, 1  Johns.  Ch.  (N.  Y.)  526.  A  wit- 
ness may  correct  his  deposition  in  open 
court  in  case  of  clear  mistake.  Griells 
v.  Gansell,  2  P.  Wm.  646,  24  Eng.  Re- 
print  899;   Darling  v.   Staniford,  Dick. 
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times  it  is  permissible  to  retake  the  deposition.18 

XVIII.  RETAKING  DEPOSITIONS.  —  A.  By  Same  Party.— 
1.  Necessity  for  Court  Order.  —  In  some  states  depositions  may  be 
retaken  by  the  same  party  without  an  order  of  court.17  In  other 
jurisdictions,1  ?  and  in  chancery,19  an  order  of  court  should  be  obtained 
to  re-examine  a  witness. 

2.  Granting  Discretionary.  —  It  is  within  the  discretion  of  the 
court  to  allow  or  refuse  the  order.20  and  good  cause  for  its  allowance 


358,  21  Eng.  Eeprint  308;  Rowley  v. 
Ridley,  1  Cox  281,  29  Eng.  Reprint 
1167,  Dick.  677,  21  Eng.  Reprint  435; 
Penderil  v.  Penderil,  Kel.  (Eng.)  26. 
But  it  must  appear  that  the  matter 
to  be  corrected  was  a  mere  mistake. 
Kenny  v.  Dalton,  2  Moll.   (Ir.)   386. 

16.  See  XVIII,  infra. 

17.  Peycke  v.  Shinn,  68  Neb.  343, 
94  N.  W.  135;  M 'Kinney  v.  Dows,  3 
Watts  (Pa.)  250;  Martin  v.  Kaffroth,  16 
Serg.  &  R.  (Pa.)  120.  See  also  Wat- 
son v.  Brewster,  1  Pa.  381;  McNew  v. 
Rogers,    Thomp.    Cas.    (Tenn.)    32. 

18.  U.  S—  Thurber  v.  Cecil  Nation- 
al Bank,  52  Fed.  513;  Phettiplace  V. 
Sayles,  4  Mason  312,  19  Fed.  Cas.  No. 
11,083;  Gass  v.  Stinson,  2  Sumn.  605, 
10  Fed.  Cas.  No.  5,261.  Ala.— Hall  & 
Farley  v.  Alabama  T.  &  I.  Co.,  56  So. 
235,  244;  Bonner  v.  Young,  68  Ala. 
35.  Ind. — Addleman  v.  Swartz,  22  Ind. 
249;  Kirby  v.  Cannon,  9  Ind.  371.  Ky. 
Hickey  v.  Young,  1  J.  J.  Marsh.  1; 
Newman  v.  Kendall,  2  A.  K.  Marsh. 
234.  N.  Y.— Beach  v.  Fulton  Bank,  3 
Wend.  573;  Vincent  v.  Conklin,  1  E. 
D.  Smith  203;  Hallock  v.  Smith,  4 
Johns.  Ch.  649.  Va  —  Bootn  v.  Mc- 
&  S.  F.  R.  Co.,  61  Tex.  24.  Va.— Booth 
v.  McJilton,  82  Va.  827,  1  S.  E.  137; 
Carter  v.  Edmonds,  80  Va.  58.  Wash. 
Donaldson  v.  Winningham,  62  Wash. 
212,  113  Pac.  285. 

See  also  Meyer  Bros.  v.  Mitchell,  77 
Ala.  312. 

It  has  been  held  that  even  where 
a  dedimus  is  regularly  issued  by  the 
clerk  without  application  to  the  court, 
an  order  of  the  court  must  be  obtained 
to  retake  the  deposition  of  a  witness. 
Kirby   v.   Cannon,   9   Ind.   371. 

A  deposition  which  has  been  sup- 
pressed is  no  longer  in  court,  and  a  sec- 
"nil  deposition  of  the  witness  may  be 
taken  without  a  special  order.  Ramsev 
v.  Flannagan,  33  Tnd.  305.  But  see 
Crossett  v.  Carleton,  49  App.  Div.  367, 
63  N.  Y.  8upp.   409. 

Testimony     in     Rebuttal. — A     second 


deposition  of  a  witness  may  be  taken 
without  leave  of  court,  to  rebut  testi- 
mony taken  after  he  was  first  exam- 
ined. Skaggs  v.  Mann,  46  W.  Va.  209, 
33   S.   E.   110. 

Scope  of  Re-examination. — When  a 
witness  is  improperly  re-examined  with- 
out an  order  of  court,  the  adverse  party 
may  question  him  upon  all  matters 
about  which  he  testified  in  his  first 
deposition.  Evansich  v.  C.  &  S.  F. 
R.   Co.,   61   Tex.   24. 

Waiver  by  Cross-Examination. — Re- 
examination without  a  court  order  may 
be  waived  and  it  is  so  waived  where 
the  party  cross-examines  the  witness 
without  objection.  Hall  &  Farley  v. 
Alabama  T.  &  I.  Co.  (Ala.)  56  So. 
235. 

19.  Where  a  witness  had  been  ex- 
amined in  chief,  he  could  not  be  re- 
examined before  a  master  in  chancery 
without  an  order,  and  then  not  to  any 
matter  to  which  he  had  before  been 
examined.  Remsen  v.  Remsen,  2  Johns. 
Ch.  (N.  Y.)  495.  But  see  Sawyer  v. 
Sawyer,  Walk.   Ch.   (Mich.)    48. 

"The  reason  assigned  for  the  rule 
is  to  prevent  perjuries  and  tampering 
with  witnesses,  after  the  pressure  of 
the  evidence  is  known."  Phettiplace 
V.  Sayles,  4  Mason  312,  19  Fed.  Cas. 
No.   11,083. 

Where  the  chancery  rules  as  to  the 
secrecy  of  the  examination  do  not  ob- 
tain, there  is,  of  course,  less  objection 
to  retaking  the  depositions  of  witness- 
es. Fisher  v.  Dale,  17  Johns.  (N.  Y.) 
343. 

20.  Ky.— Louisville  R.  Co.  v.  Cain, 
26  Ky.  L.  Rep.  849,  82  S.  W.  619.  Md. 
Barnum  v.  Barnum,  42  Md.  251. 
N.  Y—  Hallock  v.  Smith,  4  Johns.  Ch. 
649;  Beach  v.  Fulton  Bank,  3  Wend. 
573.  Wash. — Donaldson  v.  Winning- 
ham,   62   Wash.   212,   113   Pac.   285. 

See  also  Hall  &  Farley  v.  Alabama 
T.   &   I.   Co.    (Ala.),   56   So.   235. 

If  there  has  been  great  delay  a  court 
will,  ordinarily,  refuse  to  allow  a  com- 
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must  be  shown.81    The  court  may  impose  terms  as  ;i  condition  for  such 

retaking.22 

B.  Taking  by  Adverse  Party.  —  1.  Right  To  Take.  —  A  party 
may  take  the  deposition  of  a  witness  in  his  own  behalf,  though  he 
has  already  been  examined  by  his  adversary,  without  leave  of  court.23 

2.  Right  To  Use.  —  Where  a  second  deposition  of  a  witness  has 
been  taken  without  an  order,  the  court  may  admit  it  in  evidence  or 
exclude  it,  or  suppress  it  in  its  discretion.24 


mission  to  retake  the  deposition  of  a 
witness  upon  the  same  matters  cov- 
ered by  his  first  deposition.  Succession 
of  Connolly,  6  La.  Ann.  479;  Pratt  V. 
Mosetter,  *9  Civ.  Proc.  (N.  Y.)  331. 
See  also  Davis  v.  Hall,  52   Md.  673. 

Unfair  Conduct. — The  court  may  re- 
fuse to  permit  the  retaking  of  a  depo- 
sition that  has  been  suppressed  for  the 
unfair  and  overreaching  conduct  of  the 
moving  party.  Crossett  V.  Carleton,  43 
App.  Div.  367,  63  N.  Y.  Supp.  409.  But 
see  Eamsev   V.   Flannagan,   33   Ind.   305. 

21.  U.  S.— Pennsylvania  Sugar  Eef. 
Co.  v.  American  Sugar  Eef.  Co.,  171 
Fed.  579.  Ky. — Louisville  E.  Co.  r. 
Cain,  26  Ky.  L.  Eep.  849,  82  S.  W. 
619.  N.  Y.— Hallock  r.  Smith,  4  Johns. 
Ch.  649:  Beach  v.  Fulton  Bank,  3  Wend. 
573.  Va.— Booth  r.  McJilton,  82  Va. 
827,  1  S.  E.  137;  Fant  v.  Miller,  17 
Gratt.    187. 

First  Commission  Not  Returned. — 
Where  a  commission  to  examine  a  wit- 
ness has  been  issued  for  some  time  and 
has  not  been  returned,  it  may  be  prop- 
er to  issue  a  second  commission  to  take 
his  deposition.  Lee  v.  Lee,  1  La.  Ann." 
318;  Copeland  r.  Mears,  2  Smed.  &  M. 
(Miss.)  519. 

22.  Pennsylvania  Sugar  Eef.  Co.  v. 
American  Sugar  Eef.  Co.,  171  Fed. 
579. 

23.  Vaughn  v.  Johnson,  20  Idaho 
669,  119  Pac.  879;  Woodruff  v.  Garner, 
39  Ind.  246.  See  also  Goodhue  v.  Bart- 
lett,  5  McLean  186,  10  Fed.  Cas.  No. 
5,538;  Harper  v.  Young,  17  Phila.  (Pa.) 
109,  41  Leg.  Int.   184. 

If  this  were  not  true,  "one  party 
might,  by  that  means,  trick  the  other 
out  of  his  evidence,  by  asking  his  most 
material  witnesses  two  or  three  im- 
material questions,  where  he  finds  him 
not  fully  provided  to  examine  them,  and 
then  tolling  him  you  must  examine  them 
now  or  never."  Ld.  Eldon  in  Pear- 
son v.  Eowland,  2  Swanst.  266n,  36 
Eng.    Eeprint    617. 

But    where    a    party   had   regular   no- 
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tice  of  the  examination  of  the  witness 
and  neglected  to  file  cross-interroga- 
tories, it  was  held  that  he  was  not  en- 
titled to  a  commission  to  examine  the 
witness  upon  leading  interrogatories. 
McKinney  v.  Dows,  3"Watts   (Pa.)   250. 

24.  .  Ala. — Bogan  v.  Hamilton,  90 
Ala.  454,  8  So.  1S6;  Mever  Bros.  v. 
Mitchell,  77  Ala.  312;  Broadnax  v. 
Sullivan,  29  Ala.  320;  Herbert  v.  Han- 
rick,  16  Ala.  581.  Ky.— Todd  v.  Wick- 
liffe,  12  B.  Mon.  2S9.  W.  Va.— Lawson 
v.  Zinn,  48  W.  Va.  312,  37  S.  E.  612; 
McKell  r,  Collins  Colliery  Co.,  46  W. 
Va.  625,  33  S.  E.  765. 

But  see  Scott  V.  Bullion  Min.  Co.,  2 
Nev.  81.  And  see  First  Nat.  Bank  r. 
Thomas  (Tex.  Civ.  App.),  118  S.  W. 
221. 

"It  is  purely  discretionary  with  the 
court  and  is  like  recalling  a  witness, 
which  the  court  may  or  may  not  al- 
low." 111.— Beach  v.  Schmultz,  20  Til 
185.  Ind. — Kirby  v.  Cannon,  9  Ind. 
371.  Mich. — Fredonia  National  Bank 
v.  Tommei,  131  Mich.  674,  92  N.  W. 
348. 

Tampering  With  Witnesses.  —  The 
court  may  properly  refuse  to  permit  the 
reading  of  a  second  deposition  of  a 
witness,  taken  without  leave  of  court, 
where  there  is  any  evidence  that  the 
witness  has  been  tampered  with.  New- 
man v.  Kendall,  2  A.  K.  Marsh.  (Ky.) 
234;  Booth  v.  McJilton,  82  Va.  827,  1 
S.  E.  137.  Or  to  refuse  to  allow  de- 
fendant an  order  to  re-examine  him  un- 
der such  circumstances.  Atoclia  v. 
United  States,  6  Ct.  CI.   (U.  S.)   95. 

Review  of  Order. — The  decision  of 
the  court  admitting  in  evidence  or  sup- 
pressing a  second  deposition,  taken 
without  leave  of  court,  is  not  subject 
to  review  in  Alabama.  McDonald  v. 
Jacobs,  77  Ala.  524;  Hester  v.  Lump- 
kin, 4  Ala.  509.  See  also  Hall  v.  Pe- 
gram,  85  Ala.  522,  5  So.  209,  G  So. 
612. 

Time  for  Introduction. — Where  the 
evidence  of  a  witness  is  taken  by  dep- 
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C.  When  Deposition  May  be  Retaken.  —  1.  By  Reason  of  Ob- 
jections. —  It  is  proper  to  retake  a  deposition  which  has  been  sup- 
pressed for  irregularities  in  the  proceedings  preliminary  to  the  tak- 
ing,25 or  in  the  taking,26  or  in  the  return,27  or  for  scandal,28  and  also 
where  objections  to  the  deposition  have  been  offered,  though  they  have 
not  been  passed  on  by  the  court.29 

2.  For  Introduction  of  Additional  Facts,  etc.  —  A  deponent  may 
be  re-examined  where  a  change  in  the  pleadings  makes  his  testimony 
upon  additional  matters  necessary,30  or  when  it  appears  that  he  has 
knowledge  of  material  facts  not  covered  by  his  former  deposition,31 


osition  after  notice  given  as  provided 
by  statute,  and  the  adverse  party  neg- 
lects to  appear  and  cross-examine  the 
witness  and  thereafter  gives  notice  in 
conformity  with  the  statute  of  retak- 
ing the  deposition  of  the  same  wit- 
ness and  in  pursuance  of  such  notice 
takes  the  deposition  and  in  so  doing 
cross-examines  the  witness  on  the  dep- 
osition previously  given  by  him,  it  is 
improper  to  admit  the  later  deposition 
as  part  of  plaintiff's  case  and  before 
defendant  has  opened  his  side  of  the 
case.  The  party  taking  the  second 
deposition  should  be  required  to  with- 
hold the  same  and  introduce  it  as  part 
of  his  own  case.  Vaughn  v.  Johnson, 
20  Idaho  669,   119  Pac.   879. 

25.  As  where  the  deposition  was 
suppressed  for  want  of  proper  notice. 
Barnum  V.  Barnum,  42  Md.  251;  Vance 
v.  Snyder,  6  W.  Va.  24. 

26.  As  where  the  deposition  was 
suppressed  because  the  witness  was  im- 
properly led  or  dictated  to  in  the  ex- 
amination. Ala. — Milton  v.  Kowland, 
11  Ala.  732.  Ky.— Allison  v.  Allison, 
7  Dana  90.  N.  J.— Brown  V.  Bulkley, 
14  N.  J.  Eq.  294.  Or  because  the  per- 
son taking  the  deposition  was  not  prop- 
erly qualified.  Wallace  v.  Byers,  14  Tex. 
Civ.  App.  574,  38  S.  W.  228. 

In  Washington  "there  is  no  pro- 
hibition in  the  statute  against  issuing 
a  second  commission  to  take  the  dep- 
osition of  a  party  when  the  first  proves 
abortive."  Donaldson  v.  Winningham, 
62  Wash.   212,   113  Pac.   285. 

Witness  Refusing  To  Sign. — A  party 
is  not  entitled  to  re-take  the  deposi- 
tion of  a  witness  on  the  ground  that 
the  witness  refuses  to  sign  the  one  tak- 
en,  where  he  is  willing  to  sign  it  when 
errors  pointed  out  by  him  have  been 
corrected.  In  re  Hater,  65  Ohio  St. 
17(i.   61    X.    E.   702. 

27.  U.    S.—lu    re   Thomas,     35     Fed. 


822;  Waskern  v.  Diamond,  Hempst. 
701,  29  Fed.  Cas.  No.  17,248.  Pa.— Wain 
v.  Freedland,  2  Miles  161;  Machine  Co. 
v.  Shellow,  14  Lane.  Bar  58.  Tenn. 
McNew  v.  Rogers,  Thomp.  Cas.  32.  Tex. 
Evansich  v.  G.  C.  &  S.  F.  R.  Co.,  61 
Tex.  24. 

But  see  Creager  v.  Minard,  Wright 
(Ohio)  519.  See  also  Young  v.  Young 
(Tenn.),  64  S.  W.  319. 

28.  Brown  v.  Bulkley,  14  N.  J.  Eq. 
294. 

29.  Milton  v.  Rowland,  11  Ala.  732; 
Boone  v.  Miller,  73  Tex.  557,  11  S.  W. 
551. 

30.  Vincent  V.  Conklin,  1  E.  D.  Smith 
(N.  Y.)  203;  Watson  V.  Brewster,  1 
Pa.  381. 

Where  new  parties  are  brought  into 
the  action  after  depositions  have  been 
taken,  it  is  proper  to  allow  the  parties 
to  re-take  the  depositions.  Strader  v. 
Graham,  7  B.  Mon.  (Ky.)  633. 

31.  Ga.— Parker  v.  Chambers,  24  Ga. 
518.  Mass. — Alters  v.  Demond,  103 
Mass.  318.  Nev. — Scott  v.  Bullion  Min. 
Co.,  2  Nev.  81.  N.  Y—  Kingston  v. 
Tappen,  1  Johns.  Ch.  368;  Smith  v.  Star 
Co.,  116  N.  Y.  Supp.  730;  August  v. 
Fourth  Nat.  Bank,  56  Hun  642,  9  N.  Y. 
Supp.    270. 

See  also  Heard  v.  McKee,  26  Ga. 
332. 

Inadvertence  of  Counsel. — It  is  not 
error  to  allow  the  re-examination  of  a 
witness,  where  by  inadvertence  of  coun- 
sel he  has  not  been  examined  upon 
material  matter.  Carter  v.  Edmonds,  80 
Va.   58. 

Additional  Facts. — Where  the  jury 
was  unable  to  agree  upon  a  verdict, 
and  it  was  shown  by  affidavit  that  some 
doubts  which  had  existed  on  the  first 
trial  might  be  removed  by  the  re-ex- 
:imi ination  of  some  witnesses,  the  court 
allowed   an   order   to    retake   their   dep- 
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or  sometimes  to  correct  a  clear  mistake  made  in  taking  down  his  depo- 
sitions.32 

D.  Applicability  of  Rules  Affecting  Taking  in  First  Instance. 
Ordinarily  the  proceedings  upon  the  retaking  of  a  deposition  must 
he  as  complete  and  regular  as  upon  the  taking  of  the  original  depo- 
sition.33 

XIX.    USE  OF  DEPOSITIONS  IN  EVIDENCE.  —  A.   Who  May 

Offer.  —  1.     Eight  of  Either  Party.  —  A  party  will  not  be  compelled 
to  offer  in  evidence  a  deposition  taken  at .  his  instance.34     In  most 


ositions.  Fisher  v.  Dale,  17  Johns. 
(N.  Y.)  343. 

Deposition  of  Adversary. — A  party  is 
entitled  to  a  re-examination  of  a  com- 
mission to  take  the  testimony  of  the 
other  party,  who  has  failed  to  answer 
proper  cross-interrogatories.  Euckert  V. 
Bursley,  51  App.  Div.  377,  64  N.  Y. 
Supp.  622. 

Newly  Discovered  Evidence. — Where 
material  facts  unknown  to  the  moving 
party  are  disclosed  by  the  witness  on 
his  examination,  his  deposition  may  be 
retaken  upon  such  matters.  Nichol  v. 
Columbian  Ins.  Co.,  1  Caines  (N.  Y.) 
345.  See  also  First  Nat.  Bank  v.  For- 
rest, 44  Fed.  246;  Fassin  v.  Hubbard, 
55  N.  Y.  465. 

Chancery  Practice. — An  order  to  re- 
examine witnesses  in  chancery  upon  the 
same  matters  upon  which  they  have 
been  examined  previously,  is  seldom  al- 
lowed. Gray  v.  Murray,  4  Johns.  Ch. 
(N.  Y.)  412;  Hadow  v.  Barnett,  1  Y. 
&  Coll.    (Eng.)    164. 

Where  two  witnesses  were  examined 
upon  certain  matters  of  which  they 
alone  were  cognizant,  an  order  to  re- 
examine one  of  them  upon  the  same 
matters  was  refused,  after  the  death 
of  the  other.  Raney  v.  Weed,  1  Barb. 
(N.  Y.)   220. 

32.  Dobson  v.  Land,  7  Hare  296,  68 
Eng.  Reprint  121,  18  L.  J.  Ch.  240,  13 
Jur.  823;  Peacock  v.  Collens  Cary 
(Eng.)  47,  21  Eng.  Reprint  25.  See 
In  re  Tifft,  115  App.  Div.  915,  101 
N.  Y.  Supp.  1072.  See  also  XVII, 
supra.  ' 

33.  There  must  be  service  and  filing 
of  interrogatories  and  notice  of  the  is- 
suance of  the  commission  as  upon  the 
taking  of  an  original  deposition.  Colo. 
Gibbs  v.  Giff,  6  Colo.  App.  368,  40  Pac. 
781.  Md.— Matthews  v.  Dare,  20  Md. 
248.  Neb.— Peycke  v.  Shinn,  68  Neb. 
343,  94  N.  W.  135.  Tenn.— Foster  v. 
Smith,  2  Coldw.  174,  88  Am.  Dec.  604. 
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Tex.— First  Nat.  Bank  v.  Thomas  (Tex. 
Civ.   App.),  118   S.  W.   221. 

Adopting  First  Deposition  by  Refer- 
ence.— Where  the  deposition  of  a  wit- 
ness was  taken  when  he  was  incom- 
petent, and  afterwards  his  competency 
was  restored  and  his  deposition  was 
retaken  by  reference  to  and  adoption 
of  his  first  deposition,  the  court  re- 
fused to  admit  the  first  deposition  in 
evidence.  Scales  v.  Desha,  16  Ala.  308. 
See  also  Moore  V.  McCullough,  6  Mo. 
444. 

But  see  Samuel  Bros.  &  Co.  V.  Hos- 
tetter  Co.,  118  Fed.  257,  55  C.  C.  A. 
111.     And  see  XIV,  G,  supra. 

Use  of  Original  Interrogatories. — It 
has  been  held  that  while  the  original 
interrogatories  and  cross-interrogatories 
should  be  left  on  file  and  certified 
copies  thereof  attached  to  a  second 
commission  to  retake  the  depositions  of 
a  witness,  the  detaching  of  such  inter- 
rogatories from  the  original  commission 
and  attaching  the  same  to  the  second 
commission  is  not  such  an  irregularity 
as  should  cause  the  suppression  of  the 
second  deposition.  Boone  v.  Miller,  73 
Tex.  557,  11  S.  W.  551. 

It  has  been  suggested  that  where  a 
court  permits  the  withdrawal  of  a  com- 
mission and  interrogatories  and  answers 
thereto,  to  re-examine  a  witness,  a  cer- 
tified copy  of  the  interrogatories  and 
answers  should  first  be  filed  in  the 
clerk's  office.  Davis  v.  Moody,  13  Ga. 
188. 

But  it  seems  to  have  been  held  that 
a  deposition  taken  by  a  person  not 
authorized  to  do  so  in  an  improper  man- 
ner may  be  retaken  before  a  proper 
officer  by  the  adoption  of  the  former 
deposition.  Wallace  v.  Byers,  14  Tex. 
Civ.  App.  574.  38  S.  W.  228. 

34.     Fla. — Broughton  v.  Crosby,  9  Fla. 

254.      Ga.— Williams   v.    Kelsey,    6    Ga. 

365.      la.— Hale    &    Bro.    v.    Gibbs,    43 

'Iowa   3S0.     Mo. — Watson   v.    Race,    46 
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jurisdictions,  under  express  statutes  or  on  principle,  either  party  is 
entitled  to  read  in  evidence  a  deposition  regularly  taken  and  filed.35 


Mo.  App.  546.  Pa. — O  'Connor  v.  Amer- 
ican   Iron    Mountain    Co.,    56    Pa.    234. 

See  also  Sherrod  &  Co.  V.  Hughes. 
110  Tenn.  311,  75  S.  W.  717. 

See  also  generally  on  the  subject  of 
this  section,  Encyclopedia  of  Evi- 
dence, Vol.   4,   p.   490,   et  seq. 

35.  U.  S.— Yeaton  v.  Fry,  5  Cranch 
335.  3  L.  ed.  117;  Central  C.  &  C.  Co. 
v.  Penny.  173  Fed.  340,  97  C.  C.  A. 
600;  Park  r.  Willis,  1  Cranch  C.  C. 
357,  18  Fed.  Cas.  No.  10.716.  Ala. 
Curtis  V.  Parker,  136  Ala.  217,  33  So. 
935.  Cal— Turner  r.  Mcllhaney,  8  Cal. 
575.  Conn. — Town  of  Ansonia  v.  Cooper, 
66  Conn.  184,  33  Atl.  905.  Ga.— Bond 
v.  Carter,  14  Ga.  697.  111.— Doggett  v. 
Greene,  254  111.  134,  98  N.  E.  219; 
Adams  v.  Russell,  85  111.  284;  Gustus 
v.  Murdock,  154  111.  App.  270;  Pennsyl- 
vania R.  Co.  v.  John  Anda  Co.,  131 
111.  App.  426;  Bartlett  v.  Slusher,  117 
111.  App.  138;  Hughes  v.  Humphreys, 
102  111.  App.  194.  Ind.— Woodruff  v. 
Garner,  39  Ind.  246.  la.— Brown  v. 
Bvam,  65  Iowa  374,  21  N.  W.  684;  Hale 
&  Bro.  V.  Gibbs,  43  Iowa  3S0;  Wheeler 
v.  Smith,  13  Iowa  564;  Pelamourges  v. 
Clark,  9  Iowa  1;  Crick  v.  McClintic,  4 
Greene  290;  Nash  v.  State,  2  Greene 
286.  Ky. — Kerr  v.  Gibson,  8  Bush  129; 
Chesapeake  Stone  Co.  v.  Fossett,  30  Ky. 
L.  Rep.  1175,  100  S.  W.  825;  St.  Ber- 
nard Co.  v.  Southard,  25  Ky.  L.  Rep. 
638,  76  S.  W.  167.  Mich.— McDonald 
v.  Smith,  139  Mich.  211,  102  N.  W. 
668.  Minn.— 7/i  re  Smith,  34  Minn. 
436,  26  N.  W.  234.  Miss. — Standard 
Life  Ace.  Ins.  Co.  V.  Tinney,  73  Miss. 
726,  19  So.  662.  Mo. — Jefferson  Bank 
v.  Merchants  Refrigerating  Co.,  139  S. 
W.  545;  McClintock  v.  Curd,  32  Mo. 
411;  Greene  v.  Chickering,  10  Mo.  109; 
Watson  V.  Race,  46  Mo.  App.  546.  Neb. 
Keller  v.  Chicago,  B.  &  Q.  R.  Co.,  78 
Neb.  604,  111  N.  W.  384.  N.  J.— Wal- 
lace V.  Leber,  69  N.  J.  L.  312,  55  Atl. 
475.  N.  Y. — Cudlip  v.  N.  Y.  Evening 
Journal  Pub.  Co.,  180  N.  Y.  S5,  72 
N.  E.  925;  Kalkhoff  Co.  V.  Russian  O. 
St.  N.  Church,  121  N.  Y.  Supp.  713. 
Ohio. — Wilson  V.  Runyon,  Wright  651; 
Devinny  t\  Jelly,  Tapp.  159;  Straw  r. 
Dye,  2  Ohio  Dec.  (Reprint)  312,  2  West 
Law  Month.  388.  Pa. — Lour  v.  Vander- 
mark,  4  Kulp  425;  Martin  l?.  Dearie,  9 
Phila.  186,  31  Leg.  Int.  108;  Lowry's 
Estate,  6  Pa.  Super.   143,  41  W.  N.   C. 


348;  Smith  v.  Austin,  4  Brewst.  89. 
S.  C. — Providence  M.  Co.  v.  Browning, 
70  S.  C.  148,  49  S.  E.  325;  Petrie  v. 
Columbia  &  G.  R.  Co.,  27  S.  C.  63,  2 
S.  E.  837;  Walton  v.  Bostick,  1  Brev. 
162;  Pulaski  v.  Ward,  2  Rich.  L.  119. 
Tenn. — Continental  Bank  v.  First  Nat. 
Bank,  1  Tenn.  Ch.  App.  449;  Brandon 
v.  Mullenix,  11  Heisk.  446.  Tex.— Evert- 
son  v.  Warrach  (Tex.  Civ.  App.), 
132  S.  W.  514;  First  Nat.  Bank 
V.  Edwards,  81  S.  W.  541;  Ev- 
erett v.  Kemp,  80  S.  W.  534;  New 
York,  T.  &  M.  R.  Co.  v.  Green,  36  S. 
W.  812  (when  the  interrogatories  are 
crossed) ;  Ivy  v.  Ivy,  51  Tex.  Civ.  App. 
3!)  7,  112  S.  W.  110;  Kruger  v.  Spachek, 
22  Tex.  Civ.  App.  307.  54  S.  W.  295. 
Eng. — Proctor  v.  Lainson,  7  Car.  &  P. 
629;  Sturgis  v.  Morse,  26  Beav.  562, 
53  Eng.  Reprint  1015.  Can. — Gordon 
V.   Fuller,   5   O.   S.    (Ont.)    174. 

See  also  Andrews  v.  Graves,  1  Dill. 
108,  1  Fed.  Cas.  No.  376;  Sullivan  v. 
Norris,  8  Bush  (Ky.)   519. 

A  deposition  may  be  read  by  either 
party  in  any  stage  of  the  same  pro- 
ceedings or  in  any  other  action  between 
the  same  parties,  upon  the  same  sub- 
ject-matter, and  is  then  deemed  the 
evidence  of  the  party  reading  it.  Rev. 
Codes  (Mont.)  8010;  In  re  Murphy's 
Estate,  43  Mont.  353,  116  Pac.   1004. 

Reason  For  Rule. — "To  this  practice 
we  can  see  no  objection,  certainly,  in  or- 
dinary eases.  A  witness  summoned  by 
one  party,  and  in  attendance  upon  the 
court,  can  be  examined  by  the  opposite 
party,  whether  the  party  who  summoned 
him  calls  him  or  not.  We  can  see  no  rea- 
son why  a  different  rule  should  pre- 
vail when  the  deposition  of  the  foreign 
witness  is  in  court.  When  the  evi- 
dence brought  to  the  notice  of  the 
court  is  pertinent  and  relevant  to  the 
issues  then  before  the  jury  for  trial, 
and  is  then  and  there  in  the  court 
house,  and  tendered,  it  would  be  a  per- 
version of  justice  to  exclude  it,  merely 
because  it  was  brought  in  by  one  floor 
instead  of  another,  or  by  one  party 
instead  of  the  other."  Little  V.  Ed- 
wards, 69  Md.  499,  16  Atl.  134.  To 
the  same  effect  see  Crick  v.  McClintic, 
4  Greene  (Iowa)  290;  Echols  v.  Staun- 
ton,  3    W.   Va.   574. 

"If  the  right  to  use  the  depositions 
be  denied  to  the  adverse  party,  it  may 

Vol.  VII 


392 


DEPOSITIONS 


And  either  party  may  introduce  all  or  any  competent  part  of  a 
deposition  that  is  not  clearly  fragmentary  and  misleading,  and  the 
opposing  party  may  use  any  other  like  part.30     Others  hold  that  only 


work  a  great  hardship  and  injustice. 
It  will  seldom  be  known  in  advance 
of  the  actual  trial  whether  the  party 
taking  the  depositions  does  or  does  not 
intend  to  use  them,  and,  when  it  is 
known  that  he  will  not  use  them,  it 
will  usually  be  too  late  for  the  ad- 
verse party  to  avail  himself  of  the  tes- 
timony of  the  deponents  in  any  way, 
although  he  may  have  relied  on  that 
testimony  in  support  of  his  case.  If 
this  right  be  denied  to  the  adverse 
party,  it  will  in  very  many  cases  neces- 
sitate the  taking  of  two  sets  of  dep- 
ositions of  the  same  witnesses,  involv- 
ing a  useless  expenditure  of  time  and 
monev. "  Ansonia  v.  Cooper,  66  Conn. 
1S4,  33  Atl.  905. 

In  Case  of  Surprise. — If  a  party  has 
been  surprised  at  testimony  of  the  de- 
ponent against  his  interests,  he  may  be 
permitted  to  examine  him  further  in 
the  nature  of  a  cross-examination.  And 
it  is  error  to  limit  the  defendant  to 
the  reading  of  the  cross-examination 
only  of  a  deposition  taken  in  behalf  of 
the  plaintiff.  Juneau  Bank  v.  Mc- 
Spedon,  15  Wis.  629.  Where  a  deponent 
in  answer  to  the  general  interrogatory 
offered  in  evidence  original  letters 
material  to  the  issue,  the  party  not 
calling  him  was  permitted  to  use  such 
letters  independently  of  the  deposition 
to  which  they  were  attached.  Hazle- 
ton  v.  Union  Bank,  32  Wis.  34. 

A  party  may  introduce  his  own  dep- 
osition taken  by  his  adversary.  Kruger 
V.  Spachek,  22  Tex.  Civ.  App.  307,  54 
S.  W.  295.  The  failure  of  a  party 
taking  his  adversary's  deposition  to  file 
it  will  not  prevent  the  latter  from 
using  it.  Smith  v.  Austin,  4  Brewst. 
(Pa.)   89. 

Self-serving  Declarations.  —  It  was 
held  that  a  deposition  taken  for  the 
plaintiff  could  not  be  read  by  the  de- 
fendant, where  it  related  to  a  conver- 
sation between  the  defendant  and  the 
witness.  Wilson  v.  Calvert,  5  Sim.  194, 
53  Eng.  Beprint  310.  But  see  King  v. 
Kussell,  40  Tex.  124. 

In  Criminal  Action. — The  court  may 
allow  the  prosecution  to  use  a  deposi- 
tion taken  in  behalf  of  defendant.  Nash 
v.  Slate,  2  Greene  (Iowa)  286;  Smith 
V.  State,  145  Wis.  612,  130  N.  W.  461. 
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A  stipulation  for  the  taking  of  dep- 
ositions "to  be  introduced  in  evi- 
dence'' on  behalf  of  one  of  the  par- 
ties does  not  confine  the  use  of  them 
to  such  party.  In  re  Smith,  34  Minn. 
436,  26  N.  W.  234. 

A  party  need  not  give  notice  of  his 
intention  to  use  a  deposition  taken  by 
the  other  in  that  action.  McClintock 
v.  Curd,  32  Mo.  411. 

Payment  of  the  cost  of  the  deposition 
by  one  party  does  not  preclude  the 
ether  partv  from  using  it.  Stone  v. 
Crow,  2  S."D.  525,  51  N.  W.  335.  And 
though  a  rule  of  court  provides  that  a 
party  desiring  to  use  a  deposition 
taken  by  his  adversary  must  pay 
the  cost  of  taking  it,  the  failure  to 
pay  the  costs  does  not  render  the  dep- 
osition inadmissible  if  no  demand  for 
payment  has  been  made.  Radclyffe  v. 
Barton,  161  Mass.  327,  37  N.  E.  373. 

Waiver. — A  party  using  a  deposition 
taken  by  the  other  thereby  waives  all 
objections  to  the  want  of  notice  of 
such  taking.  Devinny  v.  Jelly,  Tapp. 
(Ohio)    159. 

On  New  Trial. — A  party  may  use 
depositions  taken  by  his  adversary  for 
a  former  trial.  Ala. — llallett  v.  O  'Brien, 
1  Ala.  585.  Cal. — Turner  v.  Mcllhaney, 
8  Cal.  575.  Tenn. — Saunders  v.  City 
&  S.  R.  Co.,  99  Tenn.  130,  41  S.  W. 
1031. 

Notice  must  be  given  in  some  states 
of  the  intention  of  a  party  to  use  a 
deposition  taken  by  his  adversary  in 
another  action.  McClintock  v.  Curd,  32 
Mo.  411. 

36.  U.  S.— Central  C.  &  C.  Co.  V. 
Penny,  173  Fed.  340,  97  C.  C.  A.  600; 
Ciotty  v.  Chicago  &  G.  W.  R.  Co.,  169 
Fed.  593;  H.  Scherer  &  Co.  v.  Everest, 
168  Fed.  822,  827.  Ala.— Herring  v. 
Skaggs,  73  Ala.  446,  453.  Conn.— Town 
of  Ansonia  v.  Cooper,  66  Conn.  184,  33 
Atl.  905.  Ga. — Williams  v.  Kelsey,  6 
Ga.  365,  375.  111. — Doggett  v.  Greene, 
254  111.  134,  98  N.  E.  219.  la.— Cul- 
bertson  v.  Salinger,  117  N.  W.  6;  Hale 
&  Bro.  v.  Gibbs,  43  Iowa  380.  Minn. 
Watson  v.  St.  Paul  R.  Co.,  76  Minn. 
358,  363,  79  N.  W.  308;  Lowry  v.  Har- 
ris, 12  Minn.  255.  Mo. — Norris  v. 
Brunswick,  73  Mo.  256;  Watson  v.  Race, 
46   Mo.  App.  546.     See  also  Prewitt  v. 
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the  party  at  whose  request  a  deposition  has  been  taken  may  introduce 
it  in  evidence.37 


Martin,  59  Mo.  325.  Neb. — Converse 
f.  Meyer,  14  Neb.  190,  15  N.  W.  340, 
when  the  adverse  party  appeared  and 
cross-examined.  Pa. — Miles  v.  Stevens, 
3  Pa.  21,  40.  41,  45  Am.  Dec.  621; 
Calhoun  v.  Hays,  8  Watts  &  S.  127,  42 
Am.  Dec.  275.  Tex. — Yates  v.  Billings, 
(Tex.  Civ.  App.),  148  S.  W.  1130.  Wis. 
Morrison  v.  Wisconsin,  etc.  Co.,  59  Wis. 
162,  171,  18  N.  W.  13. 

See  also  McDonald  v.  Smith,  139 
Mich.  211,  102  N.  W.  668;  Cudlip  v. 
New  York  Evening  Journal  Pub.  Co., 
180  N.  Y.  85,  72  N.  E.  925;  Kalkhoff 
Co.  v.  Russian  O.  N.  Church,  121  N.  Y. 
Supp.  713. 

Use  by  Adverse  Party. — When  the 
party  taking  the  deposition  reads  the 
greater  part  of  the  deposition  he  can- 
not object  to  the  remainder  being  read 
by  the  adverse  party,  though  the  wit- 
ness be  in  court  and  could  be  inter- 
rogated. The  entire  matter  being  in 
the  discretion  of  the  court.  Couturie 
v.  Eoensch  (Tex.  Civ.  App.),  134  S. 
W.  413,  citing  Galveston,  etc.  R.  Co. 
t\  Burnett  (Tex.  Civ.  App.),  42  S.  W. 
314;  Dillingham  v.  Hodges  (Tex.  Civ. 
\pp.),  26  S.  W.  87;  O'Connor  v.  An- 
drews, 81  Tex.  28.  16  S.  W.  628; 
Schmick  v.  Noel,  64  Tex.  406;  San 
Antonio  St.  R.  Co.  f.  Renken,  15  Tex. 
Civ.  App.  229,  38  S.  W.  829. 

Limitation  of  Rule. — Where  a  witness 
has  been  examined  by  interrogatories 
a  party  may  withdraw  his  cross-inter- 
rogatories and  then  object  to  the  use  of 
answers  thereto  by  the  other  side,  if 
they  are  objectionable,  as  coming  from 
the  offering  side,  provided  that  such 
withdrawal  is  made  before  the  interrog- 
atories are  read  to  the  jury.  Ander- 
son v.  Brown,  72  Ga.  713.  Compare 
Williams  v.  Kelsey,  supra  (in  which 
the  court  said  that  the  cross-questions 
having  been  put,  the  other  party  is 
entitled  to  read  them  and  the  answers 
hereto);  Pulaski  r.  Ward,  2  Rich.  L. 
(S.  C.)  119  (that  where  parties  join 
in  a  commission  a  party  cannot  with- 
draw his  cross-interrogatories  and  the 
answers  thereto  if  his  adversary  de- 
sires to  use  them). 

In  Indiana  it  is  error  to  pennil  a 
party  to  read  in  evidence  the  examina- 
tion in  chief  without  also  reading  the 
cross-examination,    as   the   proper   prac- 


tice is  to  read  the  whole  deposition  in 
evidence,  but  such  error  is  cured  by  the 
adverse  party  subsequently  reading  the 
parts  omitted.  Scott  r.  Indianapolis 
Wagon  Works,  48  Ind.  75,  S3. 

Reading  Cross-Examination  by  Party 
Seeking  Deposition.— When  the  defend- 
ant has  attended  the  taking  of  a  dep- 
osition and  cross-examined  the  wit- 
nesses, the  plaintiff  may  read  the  en- 
tire deposition  and  defendant  cannot 
prevent  by  objection  the  reading  of  the 
cross-examination.  Memphis  &  C.  P. 
Co.  v.  Pikey,  142  Ind.  304,  40  N.  E. 
527. 

A  party  at  whose  instance  a  dep- 
osition is  taken  may  read  the  entire 
examination,  and  may  read  the  cross- 
interrogatories  and  answers  thereto, 
notwithstanding  the  fact  that  his  adver- 
sary waives  the  cross-interrogatories  at 
the  trial  and  objects  to  the  reading. 
Marshall  v.  Watertown  Steam  Engine 
Co.,  10  Hun  (N.  Y.)  463. 

When  Examination  in  Chief  Excluded. 
It  was  held  that  though  an  answer  was 
excluded  as  secondary  evidence,  the 
party  taking  the  deposition  might  read 
a  competent  answer  to  a  cross-inter- 
rogatory upon  the  same  subject,  where 
the  cross-interrogatory  had  not  been 
propounded  conditionally.  Wolfe  V, 
Sharp,   10  Rich.  L.   (S.  C.)   60. 

Waiver  of  Objection. — Where  the 
court  admitted  a  portion  of  a  deposi- 
tion over  objection,  such  objection  is 
not  waived,  because  the  objector  asked 
thereafter  to  have  the  remaining  por- 
tion of  the  deposition  read.  Holden  V. 
Cantrell,  88  S.  C.  281,  70  S.  E.  815. 

37.  Ark. — Maryland  C.  Co.  v.  Chew, 
92  Ark.  276,  122  S.  W.  642.  Me.— Pol- 
levs  v.  Ocean  Ins.  Co.,  14  Me.  141. 
N.  H.— George  v.  Fisk,  32  N.  H.  32. 

Reason  For  This  Rule. — "Where  one 
party  takes  a  deposition,  it  is  at  his 
option  to  use  it  or  not,  as  he  thinks 
fit.  And  it  has  been  held  that  where 
a  deposition  taken  by  one  party  is  re- 
turned and  filed,  and  the  party  taking 
it  does  not  think  proper  to  use  it,  it 
cannot  be  read  by  the  other  party  with- 
out consent.  One  reason  for  this, 
among  others,  is  obvious.  The  parties 
are  under  very  different  rules  in  the 
mode  of  putting  their  questions  to  a 
deponent.       The     taker     is     restrained 
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2  Right  of  Adverse  Party.  -  In  some  states  a  party  may  offer  in 
evidence  a  deposition  taken  by  his  adversary  only,  where  the  latter 
does  not  withdraw  it  from  the  files  (where  such  action  is  permissible),38 
or  refuses  or  fails  to  offer  it  himself.39 


from  asking  leading  questions;   the  ad- 
verse partv  may  put  leading  questions. 
A    party    may    try    the    experiment    of 
takino-  "  the     deposition     of     a    person, 
known  to  be  a  willing  witness  for  the 
other    side;    or    believing     that     he     is 
favorable    to    his    own    side,    finds    the 
contrary    in    the    progress    of    the     ex- 
amination.    The  adverse  party,  finding 
him  a  willing  witness  on  his  side,  puts 
leading    questions    and     gets     out     an- 
swers, which  he  could  not  do  if  he  were 
his  own  witness.     Now  if   this   deposi- 
tion, instead  of  being  used  at  the  option 
of  the  taker,  may  be  used  by  the   ad- 
verse   partv    without    and    against    his 
consent,   it   would   be   wholly   reversing 
the    rules    of    examination     and     going 
counter  to  the  reasons  on  which  those 
rules  were  established."     Dana  V.  Un- 
derwood, 19  Pick.   (Mass.)   99,  where  a 
party   sought   to   incorporate   m   an   in- 
terrogatory   in    a    deposition    taken    by 
him,   a  deposition   of  the  same  witness 
taken    by    his   adversary.      For    an    ex- 
tended   argument    to    the    same    effect, 
see  Sexton  v.  Brock,  15  Ark.  345. 

Several  Depositions  Taken  Together. 
Under  this  rule  it  was  held  that  where 
several  depositions  were  taken  on  the 
part  of  the  plaintiff  at  the  same  time 
and  were  returned  fastened  together, 
the  defendant  could  not  read  such  of 
the  depositions  as  were  not  read  by 
plaintiff.  Ford  v.  Ford,  17  Pick.  (Mass.) 
418. 

When  Filed  Unnecessarily. — It  has 
been  held  that  a  party  may  not  use 
a  deposition  taken  and  filed  by  his  ad- 
versary, where  the  latter  was  under  no 
obligation  to  file  it.  Wing  V.  Hall,  47 
Vt.  182.  , 

On  Second  Trial.— The  right  to  read 
depositions  taken  by  the  other  party 
has  been  denied,  even  where  the  other 
read  the  depositions  upon  a  former 
trial.  Sexton  v.  Brock,  15  Ark.  345. 
But  if  the  deposition  was  used  by  the 
party  taking  it  upon  a  former^  trial, 
and  the  deponent  has  since  died,  it  may 
be  used  by  the  other  party  upon  the 
second  trial  as  the  testimony  of  a  de- 
ceased witness.  George  v.  Fisk,  32 
N.  H.  32. 

Under  this  rule,  the  deposition  ot   a 
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party  taken  by  his  adversary  in  a  for- 
mer'action  cannot  be  used  by  the  for- 
mer in  the  later  action.  Hovey  V. 
Hovey,   9   Mass.   216. 

38.  Adams  v.  Russell,  85  HI.  284; 
Gustus  v.  Murdock,  154  111.  App.  270; 
Bartlett  v.  Slusher,  117  111.  App.  138; 
McCormick  Harv.  Mach.  Co.  r.  Laster, 
81  111.  App.  316.  See  also  Doggett  v. 
Greene,  254  111.  134,  98  N.  E.  219. 

A  deposition  withdrawn  under  a  stat- 
ute or  rule  of  court  cannot  be  used 
by  the  other  party.  Ford  v.  Ford,  17 
Pick.  (Mass.)  418.  See  also  XV,  E,  5, 
b,  supra. 

39.     Ala.— Stewart   v.   Hood,   10   Ala. 
600        Conn. — Ansonia    v.     Cooper,     66 
Conn.    184,    33    Atl.    905.      111.— Adams 
v,  Russell,  85  111.  284;  Ryan  v.  Brant,  42 
111     78;    McCormick    Harvesting   Mach. 
Co.   V.   Laster,    81    111.    App.     316.       la. 
Citizens'    Bank   v.   Rhutasel,     67    Iowa 
316,    25    N.    W.    261;    Hale    &   Bros.    V. 
Gib'bs,   43   Iowa  380.     Kan.— Rucker  v. 
Reid,   36   Kau.   468,   13   Pac.   741.     Ky. 
Musick  v.  Ray,  3  Mete.  427.    Md.— Lit- 
tle r.  Edwards,  69  Md.  499,  16  Atl.  134. 
Minn. — In  re  Smith,   34   Minn.   436,   26 
N     W.    234.      Neb. — Ulrich    V.    McCon- 
aughey,  63  Neb.  10,  88  N.  W.  150.  N.  Y. 
Weber  v.  Kingsland,  8  Bosw.  415;  Jor- 
dan V.  Jordan,  3  Thomp.  &  C.  269.  Tenn. 
Saunders  v.  City  &  S.  R.  Co.,  99  Tenn. 
130,  41  S.  W.  1031.     Tex.— Evertson  v. 
Warrach    (Tex.   Civ.   App.),   132   S.   W. 
W     514       W.   Va.  —  Echols    v.    Staun- 
ton,    3      W.     Va.     574.       Wis.  —  Haz- 
leton    V.    Union    Bank,     32     Wis.     34; 
Juneau    Bank   V.    McSpedon,     15     Wis. 
629. 

It   has   been   held   that   a   party  may 
use  a  deposition  taken  by  his  adversary 
without  waiting  to  see  whether  or  not 
the    latter    will    offer    it     in     evidence. 
"It   might  be   that   a  plaintiff,   relying 
on   the   rule,  would  go   to  trial   expect- 
ing  to   prove   some   primal   fact   in   his 
case  by  the  testimony  contained  in  the 
commission,  and  if  the  defendant  should 
decline  to  read  the  commission,  and  of- 
fer no  testimony  as  to  such  fact,  then, 
under  the  rules  regulating  the  reply  in 
evidence,  the  plaintiff  would  be  wholly 
excluded    from    the   benefit    of    the   tes- 
timony tal*en  by  commission,  although 
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Dependent  on  Cross-Examination.  —  In  a  few  states  a  party  may  not 
use  a  deposition  taken  by  the  other  unless  he  has  cross-examined  the 
witness;40  but,  on  principle,  a  failure  to  cross-examine  seems  to  be 
immaterial.41 

3.  Right  of  Privies.  —  Persons  in  privity  with  a  party  to  an  action 
may  sometimes  use  depositions  taken  therein.42 


the  rule  distinctly  declares  him  entitled 
to  the  benefit  of  it."  Petrie  v.  Co- 
lumbia &  G.  E.  Co.,  27  S.  C.  63,  2 
S.  E.  837. 

Party's  Own  Deposition  in  Rebuttal. 
It  was  held  that  a  plaintiff  might  use, 
in  rebuttal,  his  own  deposition  taken, 
but  not  used,  by  the  plaintiff.  O'Con- 
nor r.  American  Iron  Mountain  Co.,  56 
Pa.   234. 

Eight  To  Use  Deposition  of  Adverse 
Party. — ' '  The  appellee  under  the  pro- 
visions of  §4049,  took  the  deposition  of 
appellant.  When  the  trial  was  had  he 
moved  the  court  to  exclude  certain 
portions  of  said  deposition,  and  the 
court  against  the  objection  of  appel- 
lant granted  the  motion.  Thereupon 
the  court  against  the  objection  of  ap- 
pellant permitted  the  appellee  to  intro- 
duce said  deposition  in  evidence  with- 
out introducing  said  excluded  portions, 
to  which  action  of  the  court  the  ap- 
pellant duly  excepted.  In  permitting 
appellee  to  introduce  a  part  of  said 
deposition  without  introducing  the 
whole  of  it,  the  trial  court  was  in  error. 
Birmingham,  R.  L.  &  P.  Co.  v.  Oden, 
164  Ala.  1,  51  South.  240;  Sullivan  Tim- 
ber Co.  v.  L.  &  N.  R.  Co.,  163  Ala.  125, 
50  South.  941;  Prestwood  v.  Carleton, 
1(32  Ala.  327,  50  South.  259.  This 
is  an  error  for  which  this  judg- 
ment would  be  reversed,  but  for  the 
fact  that  we  are  of  the  opinion  that 
the  excluded  parts  of  the  deposition 
were  not  material  to  the  real  inquiry 
in  the  case  and  that  the  error  was 
without  injury  to  appellant.  When  ap- 
pellee introduced  the  deposition,  he 
should  have  introduced  all  of  it  which 
was  in  any  way  pertinent  to  any  issue 
in  the  cause.  Having  elected  to  use 
the  deposition  as  a  part  of  his  testi- 
mony, appellant  had  the  right  to  de- 
mand that  appellee  introduce  all  of  it 
as  his  testimony,  thus  subjecting  it  to 
such  presumptions  as  the  law  would 
thereby  impress  upon  it  because  of  its 
introduction  by  appellee  as  a  part  of 
his  testimony.  While,  under  the  pro- 
visions  of   §4§56   of  the   Code,   the   ap- 


pellee could  have  contradicted  such  ex- 
cluded portions,  the  refusal  of  the  trial 
court  to  introduce  the  deposition,  as  a 
whole,  relieved  the  appellee  of  that  bur- 
den." North  Alabama  Tract.  Co.  v.  Dan- 
iel (Ala.),  57  So.  120,  121. 

40.  Ala. — Louisville  &  N.  E.  Co.  v. 
Brown,  56  Ala.  411.  Ky. — Sogers  v. 
Barnett,  4  Bibb  480.  Tex.— Galveston, 
H.  &  S.  E.  Co.  v.  Young  (Tex.  Civ. 
App.),  14S  S.  W.  1113;  San  Antonio 
&  A.  P.  E.  Co.  v.  Harrison,  72 
Tex.  478,  10  S.  W.  556;  King  v. 
Eussell,  40  Tex.  124;  Eefugio  v. 
Byrne,  25  Tex.  193;  Harris  v.  Leavitt, 
16  Tex.  340;  Norvell  r.  Oury,  13  Tex. 
31;  John  P.  King  Mfg.  Co.  v.  Solomon 
(Tex.  Civ.  App.),  25  S.  W.  449.  See 
First  Nat.  Bank  v.  Edwards  (Tex.  Civ. 
App.),  81  S.  W.  541;  Everett  v.  Kemp 
(Tex.  Civ.  App.),  80  S.  W.  534. 

Failure  To  File  Cross-interrogatories. 
Under  this  rule  a  party  who  has  not 
filed  cross-interrogatories  is  not  entitled 
to  use  depositions  taken  by  the  other 
party,  although  they  were  taken  upon 
a  single  set  of  interrogatories  pro- 
pounded to  a  number  of  witnesses,  and 
some  of  the  depositions  have  been  in- 
troduced in  evidence.  Brandon  v.  Mc- 
Neil}-, 43  Tex.  76. 

Taken  by  Co-defendant. — A  defend- 
ant who  did  not  file  cross-interrogatories 
cannot  use  depositions  taken  by  co- 
defendants  against  whom  the  action 
has  since  been  dismissed.  Watson  v. 
Miller,   82   Tex.   279,   17   S.   W.   1053. 

41.  La. — Dwight  v.  Linton,  3  Eob. 
57.  Neb. — Ulrich  v.  McConaughey,  63 
Neb.  10,  88  N.  W.  150.  Ohio.— Straw 
V.  Dye,  2  Ohio  Dec.  (Eeprint)  312,  2 
West.  Law  Month.  388.  Tex.— Norvell 
v.  Oury,  13  Tex.  31.  See  also  Yeaton 
v.  Fry,  5  Cranch  (U.  S.)  335,  3  L.  ed. 
117. 

42.  U.  S.— McClaskey  v.  Barr,  47 
Fed.  154.  Ala. — Long  v.  Davis,  18  Ala. 
801.  Del. — Dawson  v.  Smith,  3  Houst. 
335.  111.— Wade  v.  King,  19  111.  301.  la. 
Culbertson  v.  Sallinger,  117  N.  W.  6. 
Ky. — Kerr  v.  Gibson,  8  Bush  129.  La. 
Cannon  v.  White,  16  La.  Ann.  85.     Md. 
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Stewart  V.  Mason,  3  liar.  &  J.  507. 
Miss. —  Harrington  r.  Harrington,  2 
How.  701.  N.  H.— Bundv  <\  Hyde,  50 
\.  II.  116.  Va.— Eitchie  v.  Lyne,  1 
Call   489. 

See  also  H'aupt  v.  Henninger,  37  Pa. 
138.  But  see  Lanier  v.  Union  Mtg., 
Bkg.  &  Tr.  Co.,  64  Ark.  39,  40  S.  W, 
466;  Evans  v.  Merthyr  Tydfil  Urban 
Council,  1  Ch.  241,  68  L.  J.  Ch.  N.  S. 
175. 

"Privity,  in  the  sense  here  used,  is 
a  privity  to  the  former  action.  To 
make  one  a  privy  to  an  action,  he  must 
be  one  who  has  acquired  an  interest 
in  the  subject-matter  of  the  action, 
either  by  inheritance,  succession  or 
purchase  from  a  party  to  the  action, 
subsequent  to  its  institution."  Bryan 
V.   Malloy,  90   N.   C.  508. 

The  other  "party"  in  the  California 
code  was  held  to  include  successors  in 
interest.  Briggs  V.  Briggs,  80  Cal.  253, 
22  Pac.  334.  Depositions  admissible 
between  parties  to  an  action  are  ad- 
missible in  a  subsequent  suit  between 
their  administrators,  involving  the  same 
subject-matter.  Evans  v.  Reed,  78  Pa. 
415.  Heirs  and  devisees  are  in 
privity  with  the  executor  or  admin- 
istrator who  represents  them  in  a  pro- 
ceeding to  convey  realty  contracted  for 
by  the  decedent.  Aitkin  v.  Young,  12 
Pa.  15.  A  widow  is  in  privity  with 
her  deceased  husband.  Parsons  v.  Par- 
sons, 45  Mo.  265.  And  a  devisee  with 
the  devisor.  Eckman  v.  Eckman,  68 
Pa.  460.  And  an  executor  with  the 
testator.  Allen  v.  Chouteau,  102  Mo. 
309,  14  S.  W.  869.  Grantors  and  as- 
signors and  subsequent  grantees  are  in 
privity.  Atkins  v.  Anderson,  63  Iowa 
739,  19  N.  W.  323;  Yale  v.  Ccmstock, 
112  Mass.  267. 

A  person  who  claims  as  grantee  un- 
der a  conveyance  prior  to  the  commence- 
ment of  the  action  is  not  in  privity 
with  the  grantor.  Bryan  v.  Malloy,  90 
N.  C.  508;  Good  v.  Good,  7  Watts 
(Pa.)    195. 

A  deposition  given  by  a  person  after 
confession  of  judgment  by  him,  cannot 
be  used  as  an  admission  against  the 
judgment  creditors  who  were  not  par- 
ties to  the  suit  in  which  the  deposition 
was  given.  Elsass  v.  Harrington,  28 
Mo.  App.   300. 

A  lessor  called  in  to  defend  may  use 
depositions  taken  by  his  lessees.  Can- 
non   v.    White,    16    La.    Ann.    85. 

Depositions   taken   in   an  action   with 
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a  factor  were  read  in  a  subsequent  ac- 
tion for  the  same  cause  against  the 
principal.  Ritchie  V.  Lyne,  1  Call 
(Va.)  489. 

In  Miller  v.  Oillispie,  54  W.  Va.  450, 
462,  46  S.  E.  451,  the  court  states  the 
rule  as  follows:  "Prior  to  this  suit, 
another  had  been  brought  against  the 
defendants  by  the  Horner-Gaylord  Com- 
pany to  impeach  the  same  transaction 
on  the  ground  of  fraud,  and  in  that  suit 
the  depositions  of  Mary  E.  Gillispie,  J. 
M.  Gillispie  and  Delbert  Gillispie  were 
taken  and  filed.  These  depositions  seem 
to  have  been  filed  by  the  defendants 
in  this  suit,  as  exhibits  with  their  dep- 
ositions taken  herein."  The  court  then 
stated  the  rule  that  depositions  taken 
in  one  suit  cannot  be  used  in  another 
action  unless  the  parties  are  the  same 
or  are  in  privity  and  the  subject-mat- 
ter involved  is  the  same,  and  in  ap- 
plying the  rule  said:  "It  excludes  the 
depositions  in  the  former  suit  for  neither 
the  parties  nor  the  subject-matter  are 
wholly  the  same.  ...  In  Brown 
v.  Johnson-  (13  Gratt.  [Va.J  644),  an 
action  against  one  obligor  on  a  joint 
bond,  an  attempt  was  made  by  the 
I  defendant  to  use  a  deposition  taken  in 
another  action  by  the  plaintiff  on  the 
same  bond  against  another  obligor,  and 
the  court  held  that,  under  no  circum- 
stances, could  it  be  competent  evidence. 
See  also  Payne  r.  Coles,  1  Munf.  (Va.) 
373,  and  Chapman  r.  Chapman,  1  Munf. 
(Va.)  398.  The  plaintiff  could  not 
have  used  the  depositions  against  the 
defendants  except  by  agreement,  or  in 
a  limited  sense  for  purposes  of  con- 
tradiction. " 

Civil  Damage  Act. — The  deposition 
of  the  plaintiff  taken  in  his  own  be- 
half in  an  action  for  personal  injuries 
is  not  admissible  after  his  death  in 
an  action  by  his  executor  suing  for  the 
widow  and  next  of  kin  for  damages 
for  his  wrongful  death,  the  right  of 
action  not  being  the  same.  Murphev 
r.  New  York  C.  &  H.  R.  R.  Co.,  31  Hun 
(N.  Y.)  358. 

Mutuality. — It  is  said  that  there 
need  not  be  complete  mutuality  and 
that  depositions  may  be  usea  against 
persons  who  themselves  had  an  oppor- 
tunity to  cross-examine  the  deponents, 
or  who  claim  under  persons  who  had 
such  opportunity.  It  will  probably  be 
found  that  the  new  parties  in  all  cases 
announcing  this  rule  were  in  fact  in 
privity  with  parties  to  the  former  ae- 
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4.  Right  of  Strangers  to  Action.  —  Strangers  to  the  action  are 
not  ordinarily  entitled  to  use  the  depositions  taken  therein,  nor  can 
they  be  used  against  them.43 


tions.  Del. — Dawson  v.  Smith,  3  Houst. 
335.  Ill— Wade  r.  King,  19  111.  301. 
Pa. — Haupt  V.  Henninger,  37  Pa.  138. 

43.  U.  S.— Tappan  i:  Beardslev,  10 
Wall.  427,  19  L.  ed.  974;  Rutherford  v. 
Geddes,  4  Wall.  220,  18  L.  ed.  343;  Ma- 
rine Ins.  Co.  v.  Hodgson,  6  Cranch  206, 

3  L.  ed.  200;  Boudereau  v.  Montgomery, 

4  Wash.  C.  C.  186,  3  Fed.  Cas.  No.  1,694. 
Ala. — Payne  v.  Long,  121  Ala.  385,  25 
So.  7S0;  Turnley  v.  Hanna,  82  Ala.  139, 
2  So.  483;  Holman  v.  Bank  of  Norfolk, 
12  Ala.  369.  CaL— Briggs  v.  Briggs,  80 
Cal.  253,  22  Pac.  334.  Del.— Stille  v. 
Layton,  2  Har.  149.  111.— Bartelott  v. 
International  Bank,  119  111.  259,  9  N.  E. 
898;  Pittsburgh,  C.  &  St.  L.  E.  Co.  v. 
McGrath,  115  111.  172,  3  N.  E.  439; 
Cookson  v.  Richardson,  69  111.  137.  la. 
Southern  White  Lead  Co.  v.  Haas,  73 
Iowa  399,  33  N.  W.  657,  35  N.  W.  494. 
Ky. — Oliver  v.  Louisville  £*N.  E.  Co., 
17  Ky.  L.  Eep.  840,  32  S.  W.  759.  Mass. 
Brace  v.  Yale,  4  Allen  393;  Welles  V. 
Fish,  3  Pick.  74;  Hovey  r.  Hovey,  9 
Mass.  216.  Minn. — Alexander  v.  Edger- 
ly,  92  Minn.  263,  99  N.  W.  S96.  Miss. 
Harrington  v.  Harrington,  2  How.  701 ; 
Merrill  v.  Bell,  6  Smed.  &  M.  730.  Mo. 
Hendricks  r.  Calloway,  211  Mo.  536, 
111  S.  W.  60;  Central  Bank  v.  Thayer, 
184  Mo.  61,  82  S.  W.  142;  Borders  v. 
Barber,  81  Mo.  636;  Peery  v.  Moore, 
24  Mo.  285;  Morris  v.  Parry,  110  Mo. 
App.  675,  85  S.  W.  620.  N.  J.— Cam- 
den &  A.  E.  &  Trans.  Co.  r.  Stewart. 
21  N.  J.  Eq.  484.  N.  Y.— Eoberts  v. 
Anderson,  3  Johns.  Ch.  371 ;  Murphey 
v.  New  York,  C.  &  H.  E.  Co.,  31  Hun 
358.  N.  C— Bryan  v.  Malloy,  90  N.  C. 
508.  Ohio. — Zimmerman  v.  Grotenkemp- 
er,  6  Ohio  Dec.  832,  8  Am.  Law  Eec. 
364.  Pa.— Eoberts  v.  Powell,  210  Pa. 
594,  60  Atl.  258;  New  York  &  O.  Land 
Co.  v.  Weidner,  169  Pa.  359,  32  Atl. 
557;  Fearn  v.  West  Jersey  Ferry  Co., 
143  Pa.  122,  22  Atl.  708,  28  W.  N.  C. 
554;  Haupt  v.  Henninger,  37  Pa.  138; 
Good  v.  Good,  7  Watts  195;  Ottinger  v. 
Ottinger,  17  Serg.  &  E.  142;  Walker  v. 
Walker,  16  Serg.  &  E.  379;  Yickroy  r. 
Skelley,  14  Serg.  &  E.  372.  S.  D.— Ed- 
wards v.  Chicago,  etc.  E.  Co..  21  S.  D. 
504,  110  N.  W.  832.  Tenn.— Louisville 
&  X.  R.  Co.  v.  Atkins,  2  Lea  248.  Tex. 
Parlin   &   Oremdorff   Co.    v.    Vawter,   39 


Tex.  Civ.  App.  520,  88  S.  W.  407.  Va. 
Brown's  Admr.  v.  Johnson,  13  Gratt. 
644;  Eowe  v.  Smith,  1  Call  487.  W.  Va. 
Miller  v.  Gillispie,  54  W.  Ya.  450,  46 
S.  E.  451.  Wis. — Xelson  r.  Harrington, 
72  Wis.  591,  40  X.  W.  228,  7  Am.  St. 
Eep.  900. 

See  also:  Ga. — Gaulden  v.  Shehee,  24 
Ga.  438.  Ky.— Taylor  v.  Bank  of  Il- 
linois, 7  T.  B.  Mon.  576.  Pa.— Both- 
rock  v.  Gallaher,  91  Pa.  108. 

But  see  Bingham  v.  Cabbot,  3  Dall. 
(U.  S.)   19,  1   L.  ed.  491. 

The  rule  applies  to  depositions  taken 
in  perpetuam.  Me. — Smith  v.  Wadleigh, 
17  Me.  353.  Mass. — Brace  v.  Yale,  4 
Allen  393;  WTelles  v.  Fish,  3  Pick.  74. 
Pa. — Couch  v.  Sutton,  1  Grant's  Cas. 
114. 

Strangers  to  Action. — Where  two  ac- 
tions are  brought  by  a  plaintiff  against 
different  defendants  on  the  same  bond, 
a  deposition  taken  in  one  case  is  not 
admissible  in  the  other.  Brown  V. 
Johnson,  13  Gratt.  (Ya.)  644.  A  dep- 
osition taken  in  a  suit  for  the  dissolu- 
tion of  a  partnership  is  not  admissible 
in  a  subsequent  action  by  creditors  of 
the  firm  seeking  to  set  aside  alleged 
fraudulent  mortgages  made  by  partners. 
Southern  White  Lead  Co.  v.  Haas,  73 
Iowa  399,  33  N.  W.  657,  35  X.  W.  494. 

A  deponent  who  is  not  a  party  to  the 
pending  suit  is  not  entitled  to  use  his 
own  deposition  in  a  subsequent  action 
between  him  and  the  party  at  whose 
instance  his  deposition  was  taken. 
Hovey  v.  Hovey,  9  Mass.  216. 

Personal  Injury  Casss. — A  deposition 
taken  in  an  action  by  the  father  for 
loss  of  service  resulting  from  malprac- 
tice is  not  admissible  in  a  subsequent 
action  by  the  son  for  the  same  injuries. 
X'elson  v.  Harrington,  72  Wis.  591,  40 
X.   W.   228,   7  Am.   St.   Rep.   900. 

Depositions  taken  by  the  husband  in 
an  action  for  damages  for  loss  of  serv- 
ice of  the  wife  caused  by  injuries  to 
her  by  the  defendant  are  not  admissible 
in  an  action  by  the  husband  and  wife 
for  damages  to  her  from  the  same  in- 
juries. Oliver  v.  Louisville  &  X.  R. 
Co.,  17  Ky.  L.  Rep.  S40,  32  S.  W.  759. 

The  deposition  of  the  husband,  given 
in  an  action  by  the  wife  for  damages 
for  personal   injuries   to   herself,   is  not 
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B.  In  What  Actions  Use  Permitted.  —  1.  The  Same  Action  or 
Proceeding.  —  a.  General  Rule.  —  Generally  depositions  taken  at  any 
stage  of  an  action  or  proceeding  may  be  used,  where  the  evidence  is 
pertinent,  upon  an  issue  of  fact  arising  at  any  other  stage.41  Thus 
depositions  taken  upon  a  preliminary  matter  or  reference  may  be 
used  on  the  trial  of  the  action.45  Depositions  taken  upon  a  motion 
or  rule  to  set  aside  a  default,46  or  upon  a  motion  or  petition  for  a 
new  trial,  may  be  used  upon  a  subsequent  trial.47  But  there  is 
authority  that  depositions  taken  to  be  used  as  evidence  on  a  motion 
to  dismiss  cannot  be  used  on  the  trial.48 

b.  After  Cross-bill.  —  Upon  order  of  court,  depositions  taken  under 
an  original  bill,  and  pertinent  to  issues  then  existing,  may  be  used 
on  the  hearing  of  a  cross-bill.49 


admissible  in  an  action  by  her,  as  ad- 
ministratrix of  his  estate,  for  damages 
for  his  death  from  injuries  received  at 
the  same  time  and  from  the  same  cause. 
Fearn  v.  West  Jersey  Ferry  Co.,  143 
Pa.  122,  22  Atl.  708. 

A  deposition  taken  before  a  coroner's 
inquest  upon  the  body  of  a  person  killed 
in  a  railway  accident  is  inadmissible 
in  an  action  by  the  representative  of 
the  deceased  against  the  railway  com- 
pany for  damages  for  his  wrongful 
death.  Pittsburgh,  C.  &  St.  L.  K.  Co. 
V.  McGrath,  115  111.  172,  3  N.  E.  439. 

Additional  Parties.— A  deposition  tak- 
en in  another  action  should  not  be  ad- 
mitted against  defendants  sued  jointly, 
some  of  whom  were  not  parties  to  the 
former  action.  Leslie  v.  Eich  Hill 
Coal  Min.  Co.,  110  Mo.  31,  19  S.  W. 
308. 

When  Admissible. — In  Brownlee  v. 
Bunnell,  31  Ky.  L.  Eep.  669,  103  S.  W. 
284,  the  court  said:  "The  circuit  court 
allowed  certain  depositions  taken  in 
the  Lilian  Bunnell  case  to  be  read  in 
this  case  and  of  this  the  defendants 
complain.  But  the  proof  shows  that 
while  they  were  not  parties  to  the  Lilian 
Bunnell  suit  they  employed  lawyers  to 
defend  it  and  were  in  fact  represented 
by  counsel  in  that  action.  The  judg- 
ment which  was  rendered  there  was 
therefore  binding  upon  them  and  the 
proof  that  was  taken  there  may  be 
used  against  them  as  though  they  had 
been  in  legal  form  parties  to  the  ac- 
tion. A  person  'who,  though  not  a 
party  to  an  action,  employs  counsel  and 
conducts  the  defense  to  it  is  as  much 
bound  by  the  proceedings  as  the  per- 
sons named  as  defendants." 

It    has    been    held   that    a    deposition 
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taken  in  a  former  action  may  be  ad- 
mitted though  they  are  new  parties  to 
the  action  in  which  they  are  offered, 
where  the  real  parties  in  interest  in  the 
two  actions  are  the  same.  Pratt  v. 
Kendig,  128  111.  293,  21  N.  E.  495.  See 
also  McCormick  v.  Howard,  1  MacAr- 
thur  Pat.  Cas.  238,  15  Fed.  Cas.  No. 
8,719. 

A  deposition  taken  by  a  defendant 
in  an  action  to  recover  land  was  ad- 
mitted in  evidence  in  a  subsequent  ac- 
tion for  the  same  land  by  the  same 
plaintiffs  against  him  and  his  tenant. 
Wisdom  v.  Peeves,  110  Ala.  418,  18  So. 
13. 

44.  In  re  Murphey's  Estate,  43 
Mont.  353,  116  Pac.  1004. 

At  a  Later  Term. — Tinning  v.  Mumm, 
146  Iowa  263,  125  N.  W.  203;  Churchill 
v.  Briggs,  24  Vt.  498. 

45.  McGrath  v.  Hervey,  64  N.  J.  L. 
364,  44  Atl.  962;  Holcombe  v.  Hol- 
combe,  10  N.  J.  Eq.  284. 

The  deposition  of  a  witness  taken  on 
notice  before  a  master  commissioner  to 
whom  the  case  had  been  referred  to 
Mate  an  account  was  held  admissible 
upon  the  subsequent  trial  of  the  case 
in  court.  Bonnet  V.  Dickson,  14  Ohio 
St.  434. 

Federal  Rule. — All  depositions  which 
have  been  previously  made,  read  or 
used  in  the  court  upon  any  proceeding 
may  be  used  before  the  master.  U.  S. 
Equity  Pule   64    (1912). 

46.  Riegel  v.  Wilson,  60  Pa.  388. 

47.  Spear  v.  Coon,  32  Conn.  292. 

48.  Ferguson  &  Wheeler  L.  L.  &  H. 
Co.  v.  Good,  97  Ark.  106,  133  S.  W.  183, 
under  the  provisions  of  the  Arkansas 
statute    (Kirby's   Dig.    §3157). 

49.  N.   J. — Holcombe    v.    Holcombe, 
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c.  References.  —  Depositions  already  taken  may  be  used  upon  a 
reference  to  an  auditor50  or  referee.31 

d.  On  Jury  Trial  of  Special  Issues.  —  Depositions  taken  in  the 
action  may  be  read  upon  the  hearing  of  special  issues  by  a  jury  in 
an  equity  suit,52  on  special  order  of  court.53 

e.  After  Revivor  of  Action.  —  On  the  revivor  of  an  action  abated 
by  the  death  of  a  party,  depositions  taken  during  his  lifetime'4  may 
be  used  by  or  against  his  representatives.55 

f.  After  Removal  to  Federal  or  State  Court.  —  It  has  been  held 
that  depositions  taken  while  an  action  is  pending  in  a  state  court 
which  could  have  been  used  if  the  action  had  remained  in  the  state 
court  may  be  used  on  the  trial  of  the  action  after  its  removal  to  a 
federal  court.56  Depositions  taken  according  to  the  state  practice 
while  an  action  is  pending  in  a  federal  court  may  be  used  on  the 
trial  after  the  action  has  been  remanded  to  a  state  court.37 

g.  On  Appeal.  —  Depositions  taken  while  an  action  is  pending  in  a 
lower  court  may  be  used  on  an  appeal,58  and  if  the  trial  above  is  de 


10  N.  J.  Eq.  284.  N.  Y.— Underhill  v. 
Van  Cortlandt,  2  Johns.  Ch.  339.  Va. 
Smith  v.  Profitt,  82  Va.  832,  1  S.  E. 
67.  Eng. — Lubiere  v.  Genow,  2  Ves. 
579,  28  Eng.  Eeprint  369. 

50.  King  v.  Hutchins,  28  N.  H.  561; 
Perry  v.  Whitney,  30  Vt.  390;  Walsh  V. 
Pierce,  12  Vt.  130. 

Using  Before  Auditor. — Depositions 
taken  too  late  to  be  used  on  a  trial 
before  the  jury  may  be  used  on  a  sub- 
sequent trial  before  an  auditor.  Ellis 
v    Lull,  45  N.  H.  419. 

Depositions  may  be  used  before  an 
auditor  in  a  case  appealed  to  a  county 
court,  which  were  taken  but  not  used 
in  the  trial  before  a  justice  of  the 
peace.    Skinner  v.  Tucker,  22  Vt.  78. 

51.  Cox  v.  Trustees  of  Pearce,  7 
Johns.  (X.  Y.)  298;  Walton  v.  Walton's 
Estate,  63  Vt.  513,  22  Atl.  617. 

52.  Austin  v.  Winston,  1  Hen.  &  M. 
(Va.)  33,  3  Am.  Dec.  5S3. 

On  an  issue  of  devisavit  vel  non, 
depositions  taken  for  use  on  the  pro- 
bate of  the  will  may  be  read.  Del. 
Hall  v.  Dougherty,  5  Houst.  435;  Daw- 
son v.  Smith,  3*  Houst.  335.  Mass. 
Sewall  v.  Robbins,  139  Mass.  164,  29 
N.  E.  650.  Pa.— Ottinger  v.  Ottinger, 
17  Serg.  &  R.  142.  See  also  Dietrich 
V.  Dietrich,  1  Pen.  &  W.  306. 

53.  In  Cahoon  v.  Ring,  1  Cliff.  592, 
4  Fed.  Cas.  No.  2,292,  the  court  refused 
to  make  such  an  order  after  the  record 
upon  the  equity  side  had  been  made  up 
and  the  case  was  already  in  the  law 
court. 

It  has  been   held   discretionary  with 


|  a  chancellor  to  permit  the  reading  of 
a  deposition  taken  in  chief,  upon  the 
trial  of  an  issue  to  a  jury  called  in 
that  court.  Pearce  v.  Suggs,  85  Tenn. 
724,  4  S.  W.  526. 

54.  See  VI,  H,  supra. 

55.  N.  H.— Bundy  v.  Hyde,  50  N.  H. 
116.  N.  C. — Benzein  v.  Robenett,  16 
N.  C.  444.  Tex. — Cummings  v.  Moore, 
27  Tex.   Civ.  App.  555,  65  S.   W.   1113. 

56.  United  States  Life  Ins.  Co.  v. 
Ross,    102    Fed.    722,   42    C.    C.    A.    601. 

Contra.— Texas  &  P.  R.  Co.  v.  Wild- 
er, 92  Fed.  953,  35  C.  C.  A.  105. 

Taken  in  Former  Action.  —  Where 
depositions  taken  in  an  action  in  a  state 
court  that  has  been  dismissed  would 
be  admissible  in  a  second  suit  com- 
menced in  the  state  court,  they  are  ad- 
missible in  that  suit  after  it  has  been 
removed  to  a  United  States  court. 
Gravelle  V.  Minneapolis  &  St.  L.  R.  Co., 
16  Fed.  435. 

57.  Missouri  Pac.  R.  Co.  v.  White, 
80  Tex.  202,  15  S.  W.  808. 

58.  Colo.— Florence  Oil  &  Ref.  Co.  v. 
Reeves,  13  Colo.  App.  95,  56  Pac.  674. 
Del.— Hall  v.  Dougherty,  5  Houst.  435. 
HI. — 7/i  re  Arrowsmith,  206  111.  352,  69 
N.  E.  77;  Jarrett  v.  Phillips,  90  111. 
237.  Ind.— Earl  v.  Hurd,  5  Blackf.  248. 
la. — Pelamourges  v.  Clark,  9  Iowa  1. 
Ky. — Johnson  v.  Rankin,  3  Bibb  86. 
Mass.— Steele  v.  Carson,  22  Pick.  309. 
Neb. — Keene  v.  Robertson,  46  Neb. 
837,  65  N.  W.  897.  N.  J.— Ramsey  v. 
Dumars,  19  N.  J.  L.  66.  N.  C— Ruther- 
ford v.  Nelson,  2  N.  C.  105;  Kaighn 
V.  Kennedy,  1  N.  C.  37.     Pa.— Ottinger 
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novo,  they  may  be  so  used,  though  they  were  not  offered  on  the  trial 
below.68 

h.  On  New  Trial.  —  Depositions  taken  for  a  first  trial  may  be  used 
on  a  second  trial  of  the  action,00  even  though  they  were  inadmissible 
on  the  iirst  trial  because  of  the  presence  of  the  witness  in  court  or 
within  the  jurisdiction.61 

i.  Use  After  Amendment  of  Process  or  Pleadings.  —  "When  new 
issues  are  introduced  by  amendment,  the  general  rule  is  to  exclude 
depositions  taken  prior  to  such  amendments  being  made.62    But  under 


V.  Ottinger.  17  Serg.  &  E.  142.  Tenn. 
Clarissa  v.  Edwards,  1  Overt.  392.  Vt. 
Walton  v.  Walton's  Estate,  63  Vt.  513, 
22  Atl.  617;  Perrv  v.  Whitney,  30  Vt. 
390;  Skinner  v.  Tucker,  22  Vt.  78.  Wis. 
Hobby  V.  Wisconsin  Bank,  17  Wis. 
167. 

A  deposition  taken  for  the  purpose 
of  proving  a  claim  before  executors, 
was  held  inadmissible  in  a  subsequent 
action  against  the  executors  upon  the 
same  claim.  Choate  v.  Huff  (Tex.),  18 
S.  W.  87. 

Improper  Rejection  Below. — Under  a 
statute  which  provided  that  on  appeal 
from  a  justice  court  no  other  docu- 
ments, proofs,  or  witnesses  should  be 
produced  and  examined  than  such  as 
were  examined  in  the  trial  below,  it 
was  held  that  a  deposition  offered  and 
improperly  rejected  below  could  be  in- 
troduced in  evidence  on  the  appeal. 
Eamsey  v.  Dumars,  19  N.  J.  L.  66; 
Bailey  v.  Brooks,  11   Heisk.   (Tenn.)    1. 

Preserving  in  Record. — Where  the  ap- 
peal is  heard  on  the  evidence  taken 
below,  a  deposition  cannot  be  consid- 
ered unless  it  has  been  preserved  in 
the  record.  Bean  v.  Valle,  2  Mo.  126. 
And  see  Clarissa  v.  Edwards,  1  Overt. 
(Tenn.)  392,  where  the  deposition  was 
brought  into  court  open  instead  of  be- 
ing certified  up  with  the  other  papers 
in  the  ease. 

Stipulation  for  Use. — Where  a  dep- 
osition taken  in  an  action  pending  be- 
fore a  justice  of  the  peace  is,  by  stip- 
ulation, used  in  another  action  pending 
before  him,  it  may  be  used  on  the  trial 
of  both  causes  in  the  appellate  court 
while  the  stipulation  remains  in  force. 
Keens  i\  Robertson,  46  Neb.  837,  65 
N.  W.  897. 

On  Removal. — A  deposition  taken  in 
an  action  may  be  used  therein  after 
the  case  has  been  certified  to  another 
court.  Earl  v.  Hurd,  5  Blackf.  (Ind.) 
248. 
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59.  Pelamourges  i\  Clark,  9  Iowa  1; 
Skinner  r.  Tucker,  22  Vt.  78. 

Not  Used  Below. — Where  a  commis- 
sion issued  from  a  court  of  common 
pleas  and  a  deposition  was  taken  there- 
under after  an  appeal  had  been  taken, 
but  before  it  was  entered  in  the  su- 
preme court,  the  deposition  was  ad- 
mitted on  the  hearing  in  the  latter 
court.  Steele  v.  Carson,  22  Pick.  (Mass.) 
309.  See  also  Alexander  v.  Morris,  3 
Call    (Va.)    89. 

60.  U.  S.— Edmondson  v.  Barrel!,  2 
Cranch  C.  C.  228,  8  Fed.  Cas.  No.  4,284. 
111. — Miller  v.  Calumet  Lumb.  &  Mfg. 
Co.,  121  111.  App.  56,  where  the  parties 
and  issues  remain  substantially  the 
same.  Md. — Woodruff  v.  Munroe,  33 
Md.  146.  Pa.— Berg  v.  McLafferty,  12 
Atl.  460;  Emig  v.  Diehl,  76  Pa.  359. 
S.  C— Oliver  v.  Columbia,  N.  &  L.  R. 
Co.,  65  S.  C.  1,  43  S.  E.  307;  Walton  v. 
Bostick,  1  Brev.  162. 

Where  a  party  has  read  the  deposi- 
tion of  a  witness,  the  other  party  may 
read  his  deposition  given  upon  a  former 
trial  both  to  contradict  his  later  dep- 
osition and  to  prove  additional  facts. 
Parker  v.  Donaldson,  6  Watts  &  S.  (Pa.) 
132. 

An  order  of  court  permitting  the  use 
of  depositions  upon  the  second  trial  is 
ordinarily  unnecessary.  Chouteau  v. 
Parker,   2   Minn.   118. 

61.  Minn. — Lamberton  V.  Windom, 
IS  Minn.  506.  N.  H.— Bartlett  V.  Hoyt, 
33  N.  H.  151.  Vt.— Johnson  v.  Sar- 
gent, 42  Vt.  195.  Can. — Brown  v.  Boole, 
1    Thorn.    (2    Ed.    [Nova   Scotia])    137. 

Contra. — Baltimore  Consolidated  R. 
Co.  V.  State,  91   Md.  506,  46  Atl.  1000. 

Death  of  Deponent. — The  deposition 
of  a  deceased  witness  is  not  rendered 
inadmissible  upon  a  second  trial  by  the 
sworn  repetition  of  the  testimony  he 
gave  upon  the  first  trial.  Starksboro 
V.   Hinesburgh,    15   Vt.    200. 

62.  Miner  v.  Paulson,  60  Wash.  150, 
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a  practice  which  permits  the  opposing  party  to  cross-examine  on  any 
fact  brought  out  by  the  examination  in  chief,  whether  strictly  within 
the  issues  or  not,  the  fact  that  the  pleadings  have  been  amended  is 
immaterial.63 

Depositions  already  taken  in  an  action  are  not  rendered  inadmissi- 
ble by  an  amendment  of  process  or  pleadings,  the  effect  of  which  is 
merely  to  correct  a  mistake  in  the  name  or  character  of  a  party,64 
or  to  change  a  nominal  party  to  the  action,  leaving  the  real  parties 
in  interest  the  same,65  or  to  drop  plaintiffs,66  or  defendants,67  or,  it 
seems,  to  add  plaintiffs.68  They  are  not  admissible  against  new  de- 
fendants,69 though  they  are  admissible  against  those  defendants  who 


110  Pae.  994,  on  the  theory  that  the 
right  of  cross-examination  has  been  de- 
nied. 

The  fact  that  there  is  a  difference  in 
the  phraseology  between  the  answer 
and  the  amended  answer,  "and  in  the 
latter  one  the  respondent  draws  a  some- 
what different  conclusion  as  to  the 
equitable  relations  of  the  parties  than 
he  drew  in  the  first,"  the  facts  al- 
leged being  substantially  the  same,  a 
deposition  will  not  be  suppressed. 
Miner  v.  Paulson,  supra. 

63.  Miner  v.  Paulson,  60  Wash.  150, 
110   Pac.   994. 

64.  Central  E.  E.  V.  Sanders,  73  Ga. 
513. 

Changing  Name  of  Party. — But  where 
the  Christian  name  of  a  party  was 
stricken  out  and  another  inserted  after 
a  deposition  had  been  taken,  it  was 
rejected.     Horbach  v.  Knox,  6  Pa.  377. 

Changing  Character  in  Which  Party 
Sues. — An  amendment  of  the  complaint 
to  show  that  the  plaintiff  sues  as  an 
administrator  and  not  individually  will 
not  render  a  deposition  already  taken 
inadmissible.  Agee  v.  Williams,  30 
Ala.  636. 

An  amendment  to  a  bill  making  the 
plaintiff  sue  on  behalf  of  all  other  per- 
sons having  the  same  interest  does  not 
so  alter  the  parties  or  the  frame  of 
the  record  that  depositions  previously 
taken  may  not  be  used.  Milligan  v. 
Mitchell,  3  Myl.  &  C.  72,  40  Eng.  Ee- 
print   852,   7   L.   J.   Ch.   37,   1   Jur.   888. 

65.  Abshire  v.  Mather,  27  Ind.  381; 
Salmer  v.  Lathrop,  10  S.  D.  216,  72 
N.  W.  570.  See  also  Williams  v.  Holt, 
170   Mass.  351,  49  N.  E.  654. 

Where  a  bill  filed  by  a  husband  and 
wife  was  amended  by 'making  the  wife 
sue  by  her  next  friend,  depositions  al- 
ready taken  were  admitted  in  evidence. 
Davis   v.   Prout,    7   Beav.    288,   49    Eng. 


Eeprint  1076.  See  also  Giles  v.  Giles,  1 
Keen  685,  48  Eng.  Eeprint  471,  5  L.  J. 
Ch.  46. 

Adding  Defendant. — But  where  in  a 
similar  case  the  husband  was  made  a 
defendant,  the  depositions  were  ex- 
cluded. Haynes  v.  Jackson,  4  Jur. 
(Eng.)   457. 

66.  Ala.— Jemison  v.  Smith,  37  Ala. 
185.  Ky. — Johnson  v.  Norton,  3  B.  Mon. 
429.  N.  T.— Markoe  v.  Aldrich,  1  Abb. 
Pr.  55.  See  also  Cragin  v.  Gardner,  64 
Mich.  399,  31  N.  W.  206. 

Separately  Docketing  Actions.— Where 
actions  improperly  joined  were  dock- 
eted separately,  it  was  held  that  dep- 
ositions already  taken  might  be  used  in 
any  or  all  of  the  separate  actions.  Max- 
well v.  Brooks,  54  Ind.  98. 

67.  Ala. — Jemison  v.  Smith,  37  Ala. 
185.  Me.— Medcalf  v.  Seccomb,  36  Me. 
76.  Mich. — Holdridge  v.  Farmers'  & 
Mechanics'  Bank,  16  Mich.  66. 

68.  Neb. — Holmes  v.  Boydston,  1 
Neb.  346.  Okla.— Miller  v.  Campbell, 
13  Okla.  75,  74  Pac.  507.  Tex. — Eogers 
v.  Thompkins  (Tex.  Civ.  App.),  87  S.  W. 
379.  Compare  St.  Louis,  A.  &  T.  E. 
Co.  v.  Harris,  73  Tex.  375,  11  S.  W. 
405,  holding  that  deposition  can  only  be 
used  for  or  against  such  parties  as  are 
included  in  the  proceedings  to  per- 
petuate the  evidence. 

An  intervener  in  an  action  was  per- 
mitted to  use  depositions  already  taken. 
Lougee  r.  Bray,  42  Minn.  323,  44  N.  W. 
194.  Contra.— Shields  t?.  Ord  (Tex. 
Civ.  App.),  51   S.  W.  298. 

69.  la. — Brown  v.  Zacharv,  102  Iowa 
433,  71  N.  W.  413.  Ky.— Kerr  v.  Gib- 
son, 8  Bush  129;  Smvser  v.  Frank,  20 
Ky.  L.  Eep.  952,  47  S.  W.  1071.  Md. 
Clary  r.  Grimes,  12  Gill  &  J.  31.  Mo. 
Hendricks  v.  Calloway,  211  Mo.  536, 
111  S.  W.  60;  Meeks  v.  Clear  Jack  Min. 
Co.,  141  Mo.  App.  648,  124  S.  W.  1084. 
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were  parties  to  the  suit  at  the  time  the  depositions  were  taken.70 
2.  Use  in  Other  Actions.  —  a.  General  Bule.  —  Under  express 
statutes  in  some  jurisdictions,  and  independently  of  statutes  in  others, 
depositions  taken  in  one  suit  may  be  used  in  another  between  the  same 
parties  or  their  privies,  in  so  far  as  the  testimony  is  pertinent  to  issues 
common  to  both  actions,71  but  they  cannot  be  used  when  taken  in  an- 


jl#  Y. Downey  v.  Downey,  16  Hun  481,    ner  if  he  had  not  appeared.     Patterson 

distinguishing  Collier  v.  Idley,  1  Bradf. 
Sur.  94.  Term. — State  v.  Nashville  Sav. 
Bank,  16  Lea  111.  Tex.— Plores  V. 
Hovel  (Tex.  Civ.  App.),  125  B.  W.  606; 
Dalsheimer  V.  Morris,  8  Tex.  Civ.  App. 
268  28  S.  W.  240.  Va.— Jones  v.  "Wil- 
liams, 1  Wash.  230.  Wis.— Smith  v. 
Milwaukee  Builders'  &  Traders'  Ex- 
change, 91  Wis.  360,  64  N.  W.  1041, 
30  L.  B.  A.  504.  Eng  —  Quantock  v. 
Bullen,  5  Madd.  81,  56  Eng.  Eeprint 
825;  Pratt  v.  Barker,  1  Sim.  1,  57  Eng. 
Eeprint  479,  4  L.  J.  (O.  S.)  Ch.  149, 
6  L.  J.   (O.  S.)   Ch.  186,  27  K.  K.  136. 

A  defendant  is  sufficiently  before 
the  court  when  he  is  notified  to  cross 
the  interrogatories  though  the  case  is 
not  at  issue.  Union  Iron  &  Foundry 
Co.  v.  Sonnefield,  113  La.  436,  37  So. 
20. 

A  deposition  cannot  be  used  against 
a  defendant  who  was  not  a  party  to 
the    suit    when    the    deposition    of    the 


v.  Stettauer,  8  Jones  &  S.   (N.  Y.)   54. 

Intervener. — A  deposition  is  admis- 
sible against  a  subsequent  intervener 
in  the  action,  subject  to  his  right  to 
cross-examine  the  deponent.  Rainbolt 
V.  March,  52  Tex.  246.  See  also  VIII, 
C,  4,  supra. 

Harmless  Error. — Where  the  court  er- 
roneously rules  that  a  deposition  should 
not  be  suppressed  as  against  defend- 
ants who  were  not  parties  to  the  ac- 
tion when  such  depositions  were  taken, 
a  decree  will  not  be  reversed  where  the 
court  in  the  final  decree  makes  a  find- 
ing that  such  deposition  was  only  ad- 
missible against  certain  defendants  who 
were  parties  at  that  time.  Hendricks 
v.  Calloway,  211  Mo.  536,  111  S.  W. 
60. 

Representative  of  Deceased  Executor. 
A  deposition  taken  in  action  wherein 
an  executor  is  a  party  may  be  used 
in    the   action    after    the    death    of   the 


witness  was  taken,  and  had  never  had  executor  and  the  bringing  in  of  his 
an  opportunity  to  propound  cross-in- 
terrogatories to  him.  St.  Louis,  S.  W. 
B.  Co.  V.  Woldert  Grocery  Co.  (Tex. 
Civ.  App.),  144  S.  W.  1194;  Dalsheimer 
V.  Morris,  8  Tex.  Civ.  App.  268,  28 
S.  W.  240. 

Deponent  Made  Party. — But  a  dep- 
osition was  admitted  in  evidence 
against  the  deponent  who  was  made  a 
party  after  giving  it.  Kerr  v.  Gibson, 
8  Bush   (Ky.)   129. 

Who  May  Object.— Only  the  new 
party  can  object  to  the  admission  of 
a  deposition  taken  before  he  was  made 
a  party.  Both  v.  Moore,  19  La.  Ann. 
86. 

Warrantor. — It  was  held  that  deposi- 
tions taken  before  a  warrantor  was 
cited  were  inadmissible  against  him. 
Coulter  17.  Cresswell,  7  La.  Ann.  367. 
But  see  Late  v.  Armorer,  14  La.  Ann. 
826. 

Partner. — A  deposition  may  be  used 
against  a  partner  of  other  defendants 
who  did  not  appear  until  after  it  had 
been  taken,  to  the  same  extent  that 
it  would  have   affected  him   as   a  part- 
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personal  representative  as  a  party  to 
the  action.  Owens  v.  Owens,  84  Miss. 
673,  37  So.  149. 

70.  Hendricks  v.  Calloway,  211  Mo. 
536,  111  S.  W.  60;  Meeks  v.  Clear  Jack 
Min.  Co.,  141  Mo.  App.  648,  124  S.  W. 
1084;  Flores  v.  Hovel  (Tex.  Civ.  App.), 
125  S.  W.  606. 

71.  U.  S.— McClaskey  v.  Barr,  47 
Fed.  154.  Ala. — Wisdom  v.  Reeves,  110 
Ala.  418,  18  So.  13;  Long  v.  Davis,  18 
Ala.  801;  Holman  V.  Bank  of  Norfolk, 
12  Ala.  369.  Cal.— Consolidated  Lumb. 
Co.  v.  Fidelity  &  Dep.  Co.,  161  Cal.  397, 
119  Pac.  506;  Briggs  v.  Briggs,  80  Cal. 
253,  22  Pac.  334.  Del.— Dawson  v. 
Smith,  3  Houst.  335.  Ga.— Gaulden  v. 
Shehee,  24  Ga.  438.  111.— Pratt  V.  Ken- 
dig,  128  111.  293,  21  N.  E.  495;  Wade 
v.  King,  19  111.  301.  Ind.— Maggart  v. 
Freeman,  27  Ind.  531.  la. — Atkins  V. 
Anderson,  63  Iowa  739,  19  N.  W.  323. 
Ky.— Kerr  v.  Gibson,  8  Bush  129;  Tay- 
lor v.  Bank  of  Illinois,  7  T.  B.  Mon. 
576.  La. — Cannon  v.  White,  16  La. 
Ann.  85.  Me. — Chase  v.  Springvale 
Mills  Co.,  75   Me.  156;   Folan  v.  Lary, 
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85  Me.  11.  Md  —  Steuart  v.  Mason,  3 
Har.  &  J.  507;  Hopkins  v.  Stump,  2 
Har.  &  J.  301.  Mich.— Woolenslagel 
v.  Runals,  76  Mich.  545,  43  N.  W.  454. 
Miss. — Harrington  v.  Harrington,  2 
How.  701.  Mo. — Allen  v.  Chouteau, 
102  Mo.  309,  14  S.  W.  869;  Adams  v. 
Raigner,  69  Mo.  363;  Parsons  v.  Par- 
sons, 45  Mo.  265;  Finney  v.  St.  Charles 
College,  13  Mo.  266;  Tindall  r.  John- 
son, 4  Mo.  113;  LaFayette  Mut.  Bldg. 
Assn.  f?.  Kleinkoffer,  4*0  Mo.  App.  388. 
Nev. — Scott  v.  Bullion  Min.  Co.,  2  Nev. 
81.  N.  C. — Freeman  v.  Brown,  151  N. 
C.  Ill,  65  S.  E.  743;  Mabe  v.  Mabe, 
122  N.  C.  552,  29  S.  E.  843;  Stewart 
v.  Register,  108  N.  C.  588,  13  S.  E.  234. 
Pa.— Rothrock  v.  Gallaher,  91  Pa.  108; 
Evans  v.  Reed,  78  Pa.  415;  Haupt  r. 
Henninger,  37  Pa.  138;  Wertz  v.  May, 
21  Pa.  274;  Fleming  v.  The  Insurance 
Co.,  12  Pa.  391;  Aitkin  v.  Young,  12  Pa. 
15;  Hobart  V.  McCoy,  3  Pa.  419;  Carpen- 
ter v.  Groff.  5  Serg.  &  R,  162;  Cooper  v. 
Smith,  8  Watts  536;  Kohler  v.  Henry, 
4  Phila.  61.  S.  D.— Edwards  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  21  S.  D. 
504,  110  N.  W.  832.  Tex.— Emerson  v. 
Navarro,  31  Tex.  334,  98  Am.  Dec. 
534.  Va. — Perkins  v.  Hawkins,  9 
Gratt.  649. 

See  also  Bradley  v.  Mirick,  91  N.  Y. 
293;  Vibbard  v.  Kinser  Const.  Co.,  122 
N.  Y.  Supp.  1069. 

Compare  Andricus  v.  Pineville  Coal 
Co.,  28  Ky.  L.  Rep.  704,  90  S.  W.  233; 
Kothman  v.  Faseler  (Tex.  Civ.  App.), 
84  S.  W.  390. 

At  common  law,  the  sole  test  was  the 
adequacy  of  the  opportunity  previously 
afforded  for  cross-examination.  Vib- 
bard v.  Kinser  Const.  Co.,  122  N.  Y. 
Supp.   1068. 

"Philosophically  considered,  the  es- 
sential matter  is,  had  the  opposite  party 
a  fair  opportunity  for  the  cross-exami- 
nation of  the  witness  upon  the  points 
involved  in  the  controversy."  Emer- 
son v.  Navarro,  31  Tex.  334,  98  Am. 
Dec.  534. 

Chancery  and  Law. — Depositions  tak- 
en in  a  suit  in  chancery  may  be  used 
in  an  action  at  law.  Ala.— Spann  v. 
Torbert,  130  Ala.  541,  30  So.  389.  111. 
Miller  v.  Chrisman,  25  111.  269.  Ky. 
Ghrigsby  v.  Daniel,  5  B.  Mon.  433. 
Mich.  —  Campau  v.  Dubois,  39  Mich. 
274.  N.  H.— Gove  v.  Lyford,  44  K 
H.  525.  Pa. — Galbraith  v.  Zimmerman, 
100  Pa.  374;  Eckman  V.  Eckman,  68 
Pa.  460;  Winch  v.  James,  68  Pa.  297; 
Fulton  v.  Sellers,  4  Brewst.   42. 


But  see  Duval's  Heirs  v.  McLoskey, 
1   Ala.   708. 

A  deposition  taken  in  a  law  action 
may  be  used  in  an  equity  case.  Tan- 
ner v.  Sisson,  29  N.  J.  Eq.  Ml. 

Probate  and  Law. — A  deposition  tak- 
en on  a  caveat  against  a  will  was  per- 
mitted to  be  used  in  a  subsequent  ac- 
tion of  ejectment  by  one  who  claimed 
under  the  executor  of  the  will  and 
against  one  of  the  caveators.  Turner 
v.  Hand,  3  Wall.  Jr.  88,  24  Fed.  Cas. 
No.   14,257. 

Deceased  Witness.— This  is  especially 
true  when  the  witness  is  dead.  Phil- 
adelphia, W.  &  B.  R.  Co.  v.  Howard, 
13  How.  (U.  S.)  307,  14  L.  ed.  157; 
Allen  v.  Chouteau,  102  Mo.  309,  14 
S.   W.   869. 

Failure  To  Cross-Examine. — A  dep- 
osition taken  in  a  former  suit  is  not 
rendered  inadmissible  by  the  neglect 
of  a  party  to  attend  and  cross-examine 
the  deponent.  Tindall  v.  Johnson,  4 
Mo.  113. 

Mistake  of  Deponent. — Nor  by  the 
fact  that  the  witness  seemed  to  mis- 
takenly regard  himself  as  a  party  to 
such  former  suit.  Fleming  v.  Insurance 
Co..  12  Pa.  391. 

Dismissal  of  Former  Action. — That 
the  former  action  ended  by  non-suit  or 
dismissal  does  not  render  depositions 
taken  therein  inadmissible.  Ala. — Wis- 
dom v.  Reeves,  110  Ala.  418,  18  So.  13. 
111.— Doyle  v.  Wiley,  15  111.  576.  Md. 
Hopkins  v.  Stump,  2  Har.  &  J.  301. 
Mich.— Woolenslagle  v.  Runals,  76  Mich. 
545,  43  N.  W.  454.  Pa.— Wertz  v.  May, 
21  Pa.  274.  See,  however,  Larsen  v. 
Home  Tel.  Co.,  164  Mich.  295,  129  N. 
W.  894,  in  which  the  use  of  a  deposi- 
tion was  held  properly  denied  that  was 
taken  in  another  action  brought  by 
different  counsel,  when  the  parties  were 
not  the  same,  and  the  action  was  dis- 
continued before  the  deposition  was 
filed. 

II  was  held  that  the  rule  applied  to 
depositions  taken  in  an  action  in  an- 
other state.  Folan  v.  Lary,  65  Me. 
11. 

It  is  sufficient  that  the  real  parties 
in  interest  are  the  same.  Cooper  v 
Smith,  8  Watts  (Pa.)   536. 

In  Arkansas  in  order  that  the  tes- 
timony may  be  admissible  it  must  ap- 
pear that  the  deposition  was  taken  in 
a  suit  between  the  same  parties  re- 
garding the  same  issues.  McTighe  v. 
Herman,  42  Ark.  285. 
A  deposition  taken  before  a  referee 
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in  bankruptcy  who  had  no  power  to 
adjudicate    the    issues    involved   in   the 

act  i. ui  in  which  it  is  attempted  to  use 
the  deposition  is  not  admissible.  Gul- 
lev  v.  Bache,  98  Ark.  583,  136  S.  W. 
667. 

Limitation  by  Stipulation. — Where 
by  stipulation  parties  agreed  to  take 
i  deposition  and  provided  that  it  "may 
be  used  on  the  trial  of  said  action," 
such  provision  did  not  limit  its  use  to 
the  action  in  which  it  was  taken,  but 
it  might  be  used  under-  Code  Civ. 
Proc.  §2022  in  any  action  between 
practically  the  same  parties  and  in- 
volving the  same  cause  of  action.  Con- 
solidated Lumb.  Co.  v.  Fidelity  &  Dep. 
Co.,    161    Cal.    397,    119    Pac:    506. 

In  Criminal  Cases. — A  deposition 
taken  in  a  civil  case  between  the  state 
and  a  defendant  is  not  admissible  in 
a  subsequent  criminal  action  against 
the  defendant,  where  there  is  no  stat- 
ute for  the  use  of  such  depositions  in 
criminal  cases.  Woodruff  v.  State,  61 
Ark.   157,  32  S.  W.   102. 

If  actions  are  consolidated  by  an 
order  of  court  reciting  that  the  parties 
beneficially  interested  in  the  two  ac- 
tions were  the  same,  depositions  there- 
tofore taken  in  one  action  may  be  used 
in  both.  Wolters  v.  Eossi,  126  Cal.  64-1, 
59  Pac.  143;  Kothman  v.  Faseler  (Tex. 
Civ.  App.),  84  S.  W.  390. 

Where  the  chief  matter  in  contro- 
versy in  two  actions  between  the  same 
parties  is  the  same,  and  no  injury  can 
result,  the  court  may  order  that  testi- 
mony taken  in  either  suit  may  be  used 
in  the  other.  Evans  v.  Evans,  23  N.  J. 
Eq.  ISO. 

Actions  Tried  Together. — Where  by 
agreement  two  cases  are  tried  together, 
a  deposition  taken  in  one  of  them  is 
not  inadmissible  because  it  tends  to 
prove  the  issues  iu  the  other.  The 
remedy  of  the  objector  is  to  have  the 
application  of  the  testimony  limited  to 
the  former  case.  Whitehill  v.  Keen,  79 
Mo.  App.  125;  Smith  V.  Lane,  12  Serg. 
&   E.    (Pa.)    80. 

Judicial  Proceeding. — Ordinarily  the 
depositions  must  have  been  taken  in 
a  proceeding  pending  in  some  court. 
Kirkpatrick  v.  Vauhorn,  32  Pa.  131; 
Packer  v.  Gonsalus,  1  Serg.  &  R.  (Pa.) 
526;  Sherman  v.  Dill,  4  Yeaies  (Pa.) 
295,  2  Am.  Dec.  408;  De  Haas  v.  Gal- 
breath,  2  Yeates  (Pa.)  315;  Montgom- 
ery v.  Snodgrass,  2  Yeates  (Pa.)  230. 
Rut  notes  of  testimony  taken  before 
arbitrators  were   admitted   on  a  subse- 
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quent  trial  of  the  same  cause.  Zell  v. 
Benjamin,  1    Walk.   (Pa.)   113. 

Existence  of  Former  Action. — Where 
the  record  of  the  prior  suit  showed 
only  a  summons  and  no  pleadings  ever 
filed,  it  was  held  that  it  was  not  suffi- 
ciently shown  that  the  deposition  was 
taken  in  an  action.  Bryan  v.  Malloy, 
90  N.  C.  508.  Where  a  chancery  cause 
was  dismissed  for  want  of  jurisdiction, 
the  depositions  were  not  admissible  in 
a  subsequent  law  action  between  the 
same  parties,  though  the  witness  had 
since  died.  Cunningham  V.  Hall,  4  Al- 
len (Mass.)  268;  Commissioner  V.  Mc- 
Whorter,  2  McMull.  (S.  C.)  254. 

Identity  of  Issues  and  Parties. — Iden- 
tities of  parties  and  issues  or  subject- 
matter  are  properly  shown  by  compared 
or  certified  copies  of  the  pleadings  in 
the  former  case.  Ky. — Heth  v.  Young, 
11  B.  Mon.  278.  N.  J.— Camden  &  A. 
E.  &  Trans.  Co.  V.  Stewart,  19  N.  J. 
Eq.  343;  s.  c,  21  N.  J.  Eq.  484.  N.  C. 
Stewart  r.  Register,  108  N.  C.  588, 
13  S.  E.  234;  Bryan  v.  Malloy,  90 
N.  C.  508.  But  this  is  not  necessary 
when  a  deposition  of  a  party  in  a  for- 
mer case  is  offered  merely-  for  the  pur- 
pose of  proving  admissions  made  by  him 
therein.     Jones  v.  Jones,  45  Md.  144. 

Regularity  of  Deposition.— The  dep- 
osition must  have  remained  on  file  in 
the  original  case  in  compliance  with 
the  terms  of  the  statute.  Whitcomb  V. 
Stewart,  1  Smith  (Ind.)   135. 

Waiver  of  Objections. — A  waiver  of 
objections  to  the  introduction  of  a  dep- 
osition taken  in  another  action  was 
held  to  extend  to  a  trial  at  a  subse- 
quent term.  Havnes  v.  Hay  ward,  41 
Me.  488. 

Necessity  for  Compliance  With  Stat- 
utory Requirements. — "The  deposition 
of  a  witness  taken  in  a  former  case 
between  the  same  parties  and  involv- 
ing the  same  subject-matter  was  read 
over  the  objection  and  exceptions  of 
appellants.  In  a  proper  case  this  may 
be  done.  Dovle  v.  Wiley,  15  111.  577; 
Wade  V.  King,  19  111.  301;  Goodrich 
V.  Hanson,  33  111.  499;  Pratt  v.  Kendig, 
128  111.  292.  But  this  presupposes,  as 
was  said  in  Doyle  v.  Wiley,  supra,  that 
'the  deposition  was  taken  in  strict 
conformity  to  the  statute.'  "  The 
court  then  proceeds  to  point  out  where- 
in this  deposition  failed  to  conform 
with  the  statutory  requirements,  and 
the  failure  so  to  do  was  held  to  bar 
the    right    to    have    same    read    in    evi- 
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other  independent  action  between  different  parties,  and  involving 
other  issues.72  In  other  states,  sometimes  under  statutes  and  some- 
times as  a  matter  of  general  law,  the  right  to  use  depositions  taken 
in  other  actions  or  proceedings  is  denied,73  except  where  they  are 
admissible  in  the  event  of  the  witness'  death,74  or  as  the  testimony 
of  witnesses  out  of  the  jurisdiction.75 

Depositions  Taken  in  Perpetuam  Rei  Memoriam. —  Of  course,  depositions 
taken  in  proceedings  to  perpetuate  testimony  may  be  used  in  subse- 
quent actions  involving  the  same  subject-matter.76 


dence.     Armeny  v.  Madson  &  Buck  Co.. 
Ill  111.  App.  621. 

Discretion  of  Court. — In  some  juris- 
dictions the  admission  of  depositions 
taken  in  another  action  is  discretion- 
ary with  the  court.  U.  S. — Grunninger 
V.  Philpot,  5  Biss.  104,  11  Ted.  Cas. 
No.  5,853.  Ky. — Kercheval  v.  Ambler, 
4  Dana  166.  N.  H. — Leviston  v.  French, 
to   N.  H.  21. 

72.  Ark.— Gulley  v.  Bache,  98  Ark. 
583,  136  S.  W.  667;  McTighe  v.  Her- 
man, 42  Ark.  285.  Mich.— Larsen  v. 
Home  Tel.  Co.,  164  Mich.  295,  129  N. 
W.  894.  S.  C— Holden  v.  Cantrell,  88 
S.  C.  281,  70  S.  E.  815. 

And  see  In  re  Murphy's  Estate,  43 
Mont,    353,   116   Pac.    1004. 

73.  N.  Y.— Weeks  v.  Lowerre,  8 
Barb.  530.  Ohio. — O'Hara's  Heirs  v. 
Hunt,  19  Ohio  460;  Shepherd  v.  Willis, 
19  Ohio  142.  Tex. — Sadler  v.  Ander- 
son, 17  Tex.  245;  People's  Nat.  Bank 
V.  Mulkey  (Tex.  Civ.  App.),  61  S.  W. 
528.  See,  however,  St.  Louis,  etc.  R. 
Co.  r.  Hengst,  36  Tex.  Civ.  App.  217. 
81  S.  W.  832,  distinguishing  this  case. 
Vt.— Austin  v.  Slade 's  Admr.,  3  Vt.  68. 
Va.— Sheppards  v.  Tnrpin,  3  Gratt.  357. 

See  also  Ross  v.  Cobb,  9  Yerg. 
(Tenn.)    463. 

A  deposition  cannot  be  used  in  an- 
other action  after  the  death  of  the 
witness,  where  the  statute  limits  the 
'<  ;nling  of  the  testimony  of  a  deceased 
witness  to  a  new  trial  or  hearing  of 
the  same  action  or  proceeding.  People 
Rrngman.  3  App.  Div.  155,  38  N. 
V.   Supp.   193. 

It    has   been    held    that    ;i    deposition 

taken    in    an    action    brought    by   a    hus- 

li'ind    jind    wife    was    not    admissible    in 

'lent    action    brought    by    him 

ie,    for    the    same    cause.      L.    &    N. 

B.    Co.    v.    Atkins,    2    Lea    (Tenn.)    248. 

Taken    in    State    Court.— A     United 

flutes   court    refused    to   admit   in    evi- 

1     a    deposition    taken    in    a    former 

suit  between  the  same  parties  and  for 


the  same  cause,  commenced  in  a  state 
court  and  dismissed.  Seeley  v.  Kansas 
City  Star  Co.,  71  Fed.  55*4.  But  see 
Grunninger  v.  Philpot,  5  Biss.  104,  11 
Fed.  Cas.  No.  5,853. 

Conflicting  Jurisdictions. — While  a 
suit  in  equity  is  still  pending  in  a 
federal  court,  a  deposition  therein 
taken  cannot  be  used  before  a  state 
grand  jury  to  secure  the  indictment 
of  the  deponent.  Wadley  v.  Blount, 
65   Fed.   667. 

74.  Conn.— Ray  v.  Bush,  1  Root  81. 
Ga. — Crawford  v.  Word,  7  Ga.  445.  Me. 
Chase  v.  Springvale  Mills  Co.,  75  Me. 
156.  Md. — Steuart  v.  Mason,  3  Har. 
&  J.  507;  Hopkins  v.  Stump,  2  Har.  & 
J.  301.  Mass.— Radcliffe  v.  Barton,  161 
Mass.  327,  37  N.  E.  373;  Yale  v.  Corn- 
stock,  112  Mass.  267.  Ohio. — Shepherd 
V.  Willis,  19  Ohio  142.  Tex.— Sadler  v. 
Anderson,  17  Tex.  245;  St.  Louis,  etc. 
R.  Co.  v.  Hengst,  36  Tex.  Civ.  App. 
217,  81  S.  W.  832,  distinguishing  Peo- 
ple's Nat.  Bank  v.  Mulkey,  94  Tex. 
395,  60  S.  W.   753. 

See  also  Weston  r.  Stammers,  1  Dall. 
(U.  S.)  2,  1  L.  ed.  11;  Broach  v.  Kelly, 
J  71    Ga.    698.      Compare   Holden   v.   Can- 
trell, 88  S.  C.  281,  70  S.  E.  815. 

75.  Ga. — Bowie  v.  Findly,  55  Ga. 
604;  Crawford  v.  Word,  7  Ga.  445. 
Md. — Hopkins  v.  Stump,  2  Har.  &  J. 
301.  Tex. — Sadler  v.  Anderson,  17  Tex. 
245.  See  also  Broach  v.  Kelly,  71  Ga. 
698. 

76v  A  deposition  in  perpetuam  in 
another  jurisdiction  may  be  admissible 
in  an  action  by  the  same  parties  or 
their  privies.  Sullivan  V.  Dimmift,  3 ! 
Tex.  111.  Under  §867  of  U.  S.  Rev. 
St.  the  courts  of  the  United  States 
may  admit  in  evidence  testimony  per 
petuated  according  to  state  law.  New 
York  &  Baltimore  Coffee  Polishing  Co. 
v.  New  York  Coffee  Polishing  Co.,  9 
Fed.  578.  Ordinarily  a  deposition  taken 
in  perpetuam  cannot  be  used  in  the 
trial  of  an  action  commenced  before  it 

Vol.  VII 


406 


DEPOSITIONS 


b.  In  Equity.  —  Depositions  taken  in  one  equity  suit  may  be  used 
in  another  involving  the  same  issues  between  the  same  parties  or  their 
privies.77 

c.  Necessity  for  Filing  and  Notice  of  Intention  To  Use.  —  Where 
not  required  by  statute  or  rule  of  court,  it  is  generally  held  to  be 
unnecessary  to  file  depositions  taken  in  one  action  in  another  in  which 
it  is  proposed  to  use  them,78  or  to  give  notice  of  the  intention  to  use 
them  in  the  other  action.79  But  either  filing  or  notice  is  required  in 
some  states.80 

d.  Use  by  Agreement  of  Parties.  —  It  is  competent  for  the  parties 
to  an  action  to  agree  to  use  depositions  taken  in  another  action.81 


was  taken.  Greenfield  v.  Cushman,  16 
Mass.  393.  But  where  the  witness  had 
died  his  deposition  taken  in  proceed- 
ings to  perpetuate  testimony  was  ad- 
mitted in  an  action  pending  at  the  time 
it  was  taken.  Dearborn  v.  Dearborn, 
10  N.  H.  473. 

77.  HI.— McConnel  v.  Smith,  23  111. 
Oil;  s.  c.  27  111.  232;  Wade  V.  King, 
19  111.  301;  Doyle  V.  Wiley,  15  111.  576. 
Ky. — Brooks  v.  Cannon,  2  A.  K.  Marsh. 
525.  Md. — Jones  v.  Jones,  45  Md.  144. 
TvTo—  Allen  v.  Chouteau,  102  Mo.  309, 
14  S.  W.  869;  Lohmann  v.  Stocke,  94 
Mo.   672,   8  S.  W.  9. 

But  see  Brewer  v.  Caldwell,  13 
Blatchf.   361,  4  Fed.   Cas.   No.   1,848. 

78.  Maggart  V.  Freeman,  27  Ind. 
531;  Stewart  v.  Eegister,  108  N.  C. 
588,   13   S.   E.  234. 

79.  Ind. — Maggart  v.  Freeman,  27 
Ind.  531.  la. — Shaul  V.  Brown,  28 
Iowa  37.  Pa. — Winch  v.  James,  68 
Pa.  297;  Fulton  V.  Sellers,  4  Brewst. 
42. 

80.  la. — Searle  v.  Bichardson,  67 
Iowa  170,  25  N.  W.  113.  Ky.— Boots 
v.  Merriwether,  8  Bush.  397.  Mo. — 
Parsons  v.   Parsons,   45   Mo.   265. 

See  also:  Ga. — Bowie  v.  Findly,  55 
Ga.  604.  Ky. — Andricus  v.  Pineville 
Coal  Co.,  28  Ky.  L.  Rep.  704,  90  S.  W. 
233.  Mo.— Central  Bank  v.  Thayer, 
184  Mo.  61,  82  S.  W.  142;  Lohman  v. 
Stocke,  94  Mo.  672,  8  S.  W.  9.  S.  D. 
Edwards  V.  Chicago,  etc.  E.  Co.,  21  S. 
D.  504,  110  N.  W.  832,  following  Adams 
V.  Raigner,  69   Mo.  363. 

Filing  and  Notice. — Especially  where 
a  later  deposition  of  the  same  witness 
taken  in  the  second  action  is  on  file 
therein.  Samuel  v.  Withers,  16  Mo. 
532.  The  failure  to  file  depositions  in 
the  second  action  or  to  give  notice  of 
the  intention  to  use  them  was  held 
immaterial,  where  the  other  party  was 
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not  surprised.  Adams  v.  Raigner,  69 
Mo.  363.  While  notice  should  be  given 
of  the  filing  of  depositions  taken  in  a 
former  action,  the  failure  to  give  such 
notice  simply  renders  the  admission  of 
the  depositions  subject  to  formal  ob- 
jections on  the  trial.  Winch  v.  James, 
68  Pa.  297;  Fulton  v.  Sellers,  4  Brewst. 
(Pa.)    42. 

See  also  XV,  E,  supra. 

81.  Parlin  v.  Hutson,  198  111.  389, 
65  N.  E.  93;  M'llheny  v.  Biggerstaff, 
3   Litt.    (Ky.)    155. 

Agreement  of  Parties. — The  parties 
may  agree  to  use  a  deposition  taken 
in  a  former  action  to  which  one  of 
them  was  not  a  party.  Smith  v.  Wad- 
leigh,   17   Me.   353. 

Agreement  To  Use  Depositions  Taken 
In  Other  Actions. — Parties  have  a  right 
to  have  an  agreement  for  the  reading 
of  depositions  entered  of  record.  Bush 
V.  Stanley,  122  111.  406,  13  N.  E.  249. 
A  stipulation  for  the  use  of  deposi- 
tions taken  in  another  case  should  be 
in  writing.  Borland  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  78  Iowa  94,  42  N.  W. 
590.  But  in  a  strong  case  such  an 
agreement  may  be  proved  in  the  ab- 
sence of  any  contrary  rule  or  statute, 
by  parol  evidence.  Smith  v.  Wadleigh, 
17    Me.    353. 

It  has  been  held  that  stipulations 
to  read  depositions  taken  in  other 
cases  extend  to  new  trials  of  the  cases 
in  which  the  stipulations  are  filed. 
U.  S.— Vattier  v.  Hinde,  7  Pet.  252, 
8  L.  ed.  675;  s.  a,  1  McLean  110,  12 
Fed.  Cas.  No.  6.512.  Md.— Woodruff 
v.  Munroe,  33  Md.  146.  Wis.— Hinck 
lev  v.  Beckwith,  23  Wis.  328.  See  also 
Nelson  v.  Chicago,  M.  &  St.  P.  R.  Co., 
77  Iowa  405.  42  N.  W.  335.  But  an 
agreement  to  use  depositions  in  one 
action  does  not  authorize  their  admis- 
sion   in    a    subsequent    action     between 
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C.  When  Use  Authorized.  —  1.  General  Rule.  —  a.  Deposition  Tak- 
en Absolutely.  —  No  special  reasons  or  grounds  need  be  shown  to  author- 
ize the  use  of  depositions  taken  in  chief  in  chancery,"  or  taken  abso- 
lutely under  some  statutes,33  or  taken  under  unconditional  agreements 
of  parties.84 

b.  Conditional  Taking.  —  A  party  offering  in  evidence  a  deposi- 
tion taken  de  bene  esse,85  or  equally  as  well  in  proceedings  to  perpet- 


the  same  parties.  Acme  Mfg.  Co.  v. 
Reed,  197  Pa.  359,  47  Atl.  205. 

It  was  held  that  a  stipulation  that 
a  deposition  taken  in  another  case 
might  be  read  by  one  party  did  not 
authorize  its  reading  by  the  other 
party.  Borland  v.  Chicago,  M.  &  St. 
P.   R.   Co.,   78   Iowa  94,   42   N.   W.   590. 

Contra. — Gilchrist  v.  Williams,  3  A. 
K.  Marsh.  (Ky.)  235. 

See  also  In  re  Smith,  34  Minn.  436, 
26  N.  W.  234. 

82.  Crittenden  v.  Woodruff,  11  Ark. 
82.  See  also  Bank  of  Camden  v. 
Thompson,  46  S.  C.  499,  24  S.  E.  332. 

Where  depositions  are  taken  in  chan- 
cery after  answer  filed,  they  may  be 
read  upon  the  hearing  without  any  pre- 
liminary proof,  though  they  are  im- 
properly stated  to  have  been  taken  de 
bene  esse.     Nave  v.  Nave,   7  Ind.  122. 

83.  Ala.— May  v.  May,  28  Ala.  141. 
Cal. — Adams  v.  Weaver,  117  Cal.  42, 
48  Pac.  972.  Ky.— -Priest  v.  Taylor,  6 
Ky.  L.  Rep.  216.  Mich.— St.  John  v. 
Wayne  Cir.  Judge,  161  Mich.  299,  126 
N.  W.  218.  Tex.— Houston  &  T.  C.  R. 
Co.  v.  Ray  (Tex.  Civ.  App.),  28  S. 
W.  256. 

See  also  Southern  R.  Co.  v.  Dickson 
(Ga.),  75  S.  E.  462. 

Construction  of  Statutes. — It  has 
been  held  that  if  the  statute  does  not 
clearly  provide  conditions  for  their 
use,  depositions  should  be  considered 
to  have  been  taken  absolutely.  Ford 
V.  Ford,  11  Humph.  (Tenn.)  89.  But 
a  statute  which  provides  conditions  for 
the  taking  of  depositions  should  be 
construed  to  intend  the  continuance  of 
such  conditions  for  their  use.  Neilson 
v.  Hartford  St.  R.  Co.,  67  Conn.  466, 
34  Atl.  820. 

Under  Commission  From  Federal 
Court. — Depositions  taken  under  a 
dedimus  potestatem  according  to  com- 
mon usage  are  taken  absolutely  and 
not  de  bene  esse.  Sergeant  v.  Biddle, 
1   Wheat.   (U.  S.)   508,  4  L.  ed.  627. 

84.  Cal.— People  v.  Grundell,  75  Cal. 


301,  17  Pac.  214.  Ind.— Griffin  v.  Tem- 
pleton,  17  Ind.  234.  N.  Y—  Crane  v. 
Hardman,  4  E.  D.  Smith  448.  Wis. 
Douglass  v.  Rogers,  4  Wis.  304. 

Agreement  of  Parties. — An  agree- 
ment to  take  a  deposition  "to  be  read 
in  evidence  in  lieu  of  an  oral  exam- 
ination" authorizes  the  admission  of 
the  deposition,  though  the  witness  is 
within  the  county  and  able  to  attend 
court.  MeMullen  v.  Clark,  49  Ind.  77. 
Where  the  parties  have  agreed  that  a 
deposition  may  be  used  it  may  be 
offered,  although  the  deponent  has  al- 
ready been  examined  orally  by  the 
other  party.  Estep  v.  Larsh,  21  Ind. 
183.  A  general  waiver  of  objections 
to  a  deposition  taken  de  bene  esse  does 
not  dispense  with  the  necessity  of 
showing  that  the  oral  testimony  of  the 
witness  cannot  be  obtained.  The 
Thomas  &  Henry  v.  United  States,  1 
Brock.    367,    23    Fed.    Cas.    No.    13,919. 

A  stipulation  to  read  a  deposition 
"subject  to  all  legal  exceptions"  is 
not  a  waiver  of  the  ordinary  prelim- 
inary proofs  of  the  inability  of  the 
party  to  procure  the  oral  testimony  of 
the  witness.  Parker  v.  Farr,  1 
Browne   (Pa.)   252. 

85.  U.  S—  Harris  v.  Wall,  7  How. 
693,  12  L.  ed.  875;  Patapsco  Ins.  Co. 
v.  Southgate,  5  Pet.  604,  8  L.  ed.  243; 
The  Samuel,  1  Wheat.  9,  4  L.  ed.  23; 
Mifflin  v.  Bingham,  1  Dall.  272,  1  L. 
ed.  133;  Weed  v.  Kellogg,  6  McLean 
44,  29  Fed.  Cas.  No.  17,345;  Walker 
v.  Parker,  5  Cranch  C.  C.  639,  29  Fed. 
Cas.  No.  17,082;  The  Thomas  &  Henry 
V.  United  States,  1  Brock.  367,  23  Fed. 
Cas.  No.  13,919;  Read  v.  Bertrand,  4 
Wash.  C.  C.  558,  20  Fed.  Cas.  No. 
11,603;  Pettibone  v.  Derringer,  1  Robb. 
Pat.  Cas.  152,  4  Wash.  C.  C.  215,  19 
Fed.  Cas.  No.  11,043;  Penns  v.  In- 
graham,  2  Wash.  C.  C.  487,  19  Fed. 
Cas.  No.  10,944;  Brown  V.  Galloway, 
Pet.  C.  C.  291,  4  Fed.  Cas.  No.  2,006; 
Banert  v.  Day,  3  Wash.  C.  C.  243,  2 
Fed.   Cas.    No.   836.     Ala. — Memphis   & 
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C.  P..  Co.  v.  Maples,  63  Ala,  601;  Mo- 
bile Life  Ins.  Co.  V.  Walker,  58  Ala. 
290;  Webb  r.  Kelly,  37  Ala.  333.  Ark. 
Branch  V.  Mitchell,  24  Ark.  431;  Crit- 
tenden r.  Woodruff,  11  Ark.  82.  Conn. 
Larkin  V.  Avery,  23  Conn.  304.  Ga. 
Hammock  v.  McBride,  6  Ga.  17cS. 
Idaho.  —  State  t?.  Zarlenga,  14  Idaho 
305,  94  Pac.  55.  Ind.— Indianapolis  & 
St.  L.  E.  Co.  v.  Stout,  53  Ind.  143; 
Haun  v.  Wilson,  28  Ind.  296;  O'Connor 
V.  O'Connor,  27  Ind.  69.  Kan. — Frank- 
houser  t\  Neallv.  54  Kan.  744,  39  Pac. 
700;  Chicago,  K.  &  N.  R.  Co.  v.  Brown, 
44  Kan.  384,  24  Pac.  497.  Ky.— Tolly 
V.  Price,  17  B.  Mon.  410;  Gilly  v. 
Singleton,  3  Litt.  249;  Johnson  v.  Fow- 
ler, 4  Bibb.  521.  La.— Hawkins  r. 
Brown,  3  Rob.  310.  Md.— Darnall  V. 
Goodwin,  1  Har.  &  J.  282;  Davis  v. 
Batty,  1  Har.  &  J.  264.  Mich.— Wan- 
ner v.  Wayne  Cir.  Judge,  169  Mich. 
231,  134  N.  W.  993;  Patterson  v.  Wa- 
bash, St.  L.  &  P.  R.,  54  Mich.  91,  19 
N.  W.  761;  Emlaw  v.  Emlaw,  20  Mich. 
11.  Minn. — Davison  r.  Sherburne,  57 
Minn.  355,  59  N.  W.  316;  Atkinson  r. 
Nash,  56  Minn.  472,  58  N.  W.  39; 
State  v.  Gut,  13  Minn.  341.  Miss. 
Neeley  v.  Planters'  Bank,  4  Smed.  & 
M.  113;  Ellis  v.  Planters'  Bank,  7  How. 
235.  Mo. — Livermore  v.  Eddy,  33  Mo. 
547;  WTetherell  v.  Patterson,  31  Mo. 
458;  Grinnan  v.  Mockbee,  29  Mo.  345; 
Gaul  v.  Wenger,  19  Mo.  541;  Hollfield 
v.  Black,  20  Mo.  App.  328.  Neb.— 
Munro  v.  Callahan,  41  Neb.  849,  60 
N.  W.  97;  Everett  v.  Tidball,  34  Neb. 
803,  52  N.  W.  816.  Nev.— State  v. 
Parker,  16  Nev.  79.  N.  H—  Dole  v. 
Erskine,  37  N.  H.  316.  N.  Y.— Barron 
V.  People,  1  N.  Y.  386;  Jackson  v. 
Rice,  3  Wend.  180,  20  Am.  Dec.  683; 
Fry  v.  Bennett,  4  Duer  247,  1  Abb. 
Pr.  289;  People  v.  Hadden,  3  Denio 
220;  In  re  McCoskry's  Estate,  10  Civ. 
Proc.  178;  Gardner  v.  Bennett,  6  Jones 
&  S.  197.  N.  C— Sparrow  v.  Blount, 
90  N.  C.  514.  Pa.— Lyttle  v.  Denny, 
222  Pa.  395,  71  Atl.  841;  Whitsell  v. 
Crane,  8  Watts  &  S.  369;  Vickroy  V. 
Skelly,  14  Serg.  &  R.  372;  Dietrich  v. 
Dietrich,  1  Pen.  &  W.  306;  Bibbey  v. 
Metropolitan  Life  Ins.  Co.,  3  Pa.  Dist. 
234;  Keller  v.  Labaugh,  11  Pa.  Co. 
Ct.  633;  Turner  &  Co.  v.  Laubagh,  6 
Kulp  368;  Parker  v.  Farr,  1  Browne 
252.  S.  C— Featherstone  v.  Dagneli, 
29  S.  C.  45,  6  S.  E.  897.  Tenn.— Coul- 
ter's Lessee  v.  Purcell,  1  Overt.  479. 
Tex.— Stafford    V.    King,    30    Tex.    257, 
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94  Am.  Dec.  304;  Martinas  v.  State, 
26  Tex.  App.  91,  9  S.  W.  356;  Pinkney 
V.  State,  12  Tex.  App.  352.  Vt.— Lund 
V.  Dawes,  41  Vt.  370.  Va. — Tompkins 
V.  Wiley,  6  Rand.  242;  Butts  v.  Blunt, 
1  Rand.  255;  Lawrence  V.  Swann,  5 
Munf.  332;  Minnis  v.  Echols,  2  Hen. 
&  M.  31.  Wash.— Collins  v.  Lowry,  2 
Wash.  75.  Wis. — Morse  V.  Bugbee,  28 
Wis.  683;  Morgan  v.  Halverson,  9  Wis. 
271. 

See  also:  Idaho. — Territory  v.  Ev- 
ans, 2  Idaho  651,  23  Pac.  232,  7  L.  R. 
A.  646.  N.  Y.— Murphy  v.  N.  Y.  Cen- 
tral &  H.  R.  R.  Co.,  31  Hun  358;  Vib- 
bard  v.  Kinser  Const.  Co.,  122  N.  Y. 
Supp.  1069.  Pa. — Haupt  V.  Henninger,  37 
Pa.  138.  Tenn. — Hodges  v.  Nance,  1 
Swan.  57.  Eng. — Cann  v.  Cann,  1  P. 
Wms.  567,  24  Eng.  Reprint  520. 

The  party  offering  the  deposition 
cannot  complain  if  he  has  not  properly 
prepared  himself  to  show  the  existence 
of  a  proper  ground  for  its  use  and  the 
court  rejects  it.  Larkin  v.  Avery,  23 
Conn.   304. 

In  Admiralty. — The  same  preliminary 
proofs  must  be  made  in  admiralty. 
Rutherford  v.  Geddes,  4  Wall.  (U.  S.) 
220,  18  L.  ed.  343;  The  Thomas  & 
Henrv  v.  United  States,  1  Brock.  367, 
23  Fed.  Cas.  No.  13,919. 

In  Criminal  Actions. — Minn. — State  v. 
Gut,  13  Minn.  341.  Nev.— State  v.  Par- 
ker, 16  Nev.  79.  N.  Y— People  V. 
Hadden,  3  Denio  220. 

When  Offered  by  Adversary. — A 
party  offering  a  deposition  taken  by 
his  adversary  must  show  a  proper 
ground  for  its  use.  Park  v.  Willis, 
1  Cranch  C.  C.  357,  18  Fed.  Cas.  No. 
10,716;  Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)   533,  11  Am.  Dec.   632. 

Under  the  chancery  practice  a  depo- 
sition taken  de  bene  esse  could  not  be 
used,  ordinarily,  where  it  might  have 
been  retaken  in  chief.  Walker  v.  Par- 
ker, 5  Cranch  C.  C.  639,  29  Fed.  Cas. 
No.  17,082;  Birt  v.  White,  Dick.  473, 
21  Eng.  Reprint  353;  Weguelin  v.  Weg- 
uelin,  2  Curt.  (Eng.)  263;  Fitzpatrick 
v.  Webb,  2  Moll.  (Ir.)  313.  But  where 
witnesses  might  have  been  examined 
in  chief,  but  were  not,  their  deposi- 
tions de  bene  esse  might  be  used  in 
special  cases.  Forsyth  v.  Ellice,  2  Mac. 
&  G.  209,  42  Eng.  Reprint  81,  2  Hall 
&  Tw.  424,  19  L.  J.  Ch.  334,  47  Eng. 
Reprint   749. 
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uate  testimony,86  must  show  the  existence  of  some  ground  for  its 
use  recognized  by  the  rules  of  chancery,  or  provided  by  statute,  as 
the  case  may  be.  The  rule  is  the  same  where  the  deposition  is  offered 
in  evidence  upon  the  second  trial  of  an  action,87  even  though  it  may 
have  been  admitted  on  the  first  trial,88  and  also  where  it  is  offered 
in  another  action.89 
c.     Taken  on  One  Ground  and  Used  on  Another.  —  A  deposition 


86.  N.  Y.— Jackson  V.  Rice,  3  Wend. 
180,  20  Am.  Dec.  683.  Va.— Lawrence 
v.  Swann,  5  Munf.  332.  Eng. — Morri- 
son v.  Arnold,  19  Ves.  671,  34  Eng. 
Reprint  664. 

Construing  Utah  Statute. — "It  is 
contended  that  the  state  statute  should 
be  construed  as  authorizing  the  per- 
petuation of  testimony  only  in  cases 
specifically  described  in  the  second 
paragraph  of  section  3467 — that  is  to 
say,  cases  involving  the  title  to  prop- 
erty or  the  fact  of  marriage,  descent, 
or  heirship,  etc. — and  that  the  broader 
language  of  the  first  paragraph  should 
be  accordingly  limited.  In  other 
words,  the  contention  is  that  the  stat- 
ute does  nothing  more  than  to  pro- 
vide a  short  and  speedy  substitute  for 
the  ancient  practice  in  courts  of  chan- 
cery, which  was,  generally  speaking, 
confined  to  the  subjects  mentioned,  and 
did  not  embrace  personal  injuries  as 
the  basis  of  an  anticipated  action  at 
law.  But  to  reach  this  construction 
counsel  would  have  us  read  as  'and' 
the  disjunctive  'or'  which  co-ordinates 
the  first  two  paragraphs  of  the  sec- 
tion. Commonly  the  word  'or'  marks 
the  alternative,  and,  though  it  has 
other  meanings,  and  may  be  read  'and' 
where  the  context  seems  to  require  it, 
we  think  it  manifest  that  the  legisla- 
tive intent  was  to  prescribe  two  sep- 
arate and  distinct  classes  of  cases,  in 
either  of  which  testimony  might  be  per- 
petuated, first,  for  use  in  any  action  in 
a  court  in  the  state  to  which  the  appli- 
cant expects  to  be  a  party  and  when  he 
Ban  name  the  persons  he  expects  will  be 
idversaries;  and,  second,  to  prove 
some  fact  relating  to  title  or  to  estab- 
lish marriage,  descent,  etc.,  though  no 
■nil  he  anticipated,  or,  if  anticipated, 
his  adversaries  are  unknown.  The  use 
<>f  'and'  to  connect  the  third  par- 
Bgrapfa  of  the  section  with  those  pre- 
ceding indicates  that  the  common  func- 
tion of  the  word  'or'  between  the  first 
two  was  intentionally  employed.  In 
other    words,    the    statute    seems    plain 


that  a  person  desiring  to  perpetuate 
the  testimony  of  a  witness  may  do  so 
if  his  case  is  within  either  of  the  first 
two  paragraphs,  but  in  any  event  he 
must  comply  with  the  third.  That  the 
Utah  statute  as  so  construed  is  an  in- 
novation will  not  justify  us  in  ignor- 
ing its  clear  terms.  Indeed,  we  per- 
ceive no  reason  why  a  state  may  not 
authorize  the  perpetuation  of  testimony 
for  use  in  cases  like  that  at  bar,  par- 
ticularly when,  as  here,  proper  safe- 
guards are  prescribed  to  prevent  abuse 
and  protect  the  rights  of  those  to  be 
affected.  Nor  is  there  anything  in  the 
federal  statute  (Rev.  St.,  §867)  re- 
stricting the  use  of  testimony  so  taken 
to  the  limited  class  of  cases  embraced 
in  the  ancient  practice.  It  provides: 
■'Any  court  of  the  United  States  may, 
in  its  discretion,  admit  in  evidence  in 
any  cause  before  it  any  deposition 
taken  in  perpctuam  rei  memoriam,  which 
■would  be  so  admissible  in  a  court  of 
the  state  wherein  such  cause  is  pend- 
ing, according  to  the  laws  thereof.' 
The  phrase  'in  perpctuam  rei  memoriam' 
is  descriptive  of  the  general  character 
of  the  depositions  intended,  and  was 
not  designed  to  describe  the  particular 
cases  in  which  they  might  be  taken  or 
the  particular  procedure  to  be  followed. 
That  was  left  to  the  laws  of  the  states, 
subject  as  to  their  admission  in  evi- 
dence when  so  taken,  to  the  discretion 
of  the  court  of  the  United  States  to 
be  exercised  in  the  interest  of  justice." 
Ohio  Copper  Min.  Co.  r.  Hutchings,  172 
Fed.  201,  96  C.  C.  A.  653. 

87.  Chapize  v.  Bane,  1  Bibb  (Ky.) 
612;  Crichton  v.  Smith,  34  Md.  42. 

On  the  trial  of  an  appeal  de  novo 
the  inability  of  the  witness  to  attend 
the  trial  must  be  shown  though  his 
deposition  was  admitted  in  evidence 
below.  Fornev  v.  Hallagher,  11  Serg. 
&  R.   (Pa.)    203. 

88.  Moline  Plow  Co.  v.  Gilbert,  3 
Dak.  239,  15  N.  W.  1. 

89.  Darnall  r.  Goodwin,  1  Har.  & 
J.  (Md.)  282. 
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taken  for  a  valid  cause  then  existing  may  be  admitted  in  evidence 
upon  proof  of  the  existence  when  offered  of  any  other  recognized 
cause  for  its  use.00 

2.  Presence  of  Witness  at  Trial.  —  a.  Deposition  Taken  Condi- 
tionally.  —  Ordinarily  a  deposition  is  not  admissible  in  evidence  if 
the  deponent  is  present  at  the  trial  and  capable  of  testifying,1'1  though 


90.  N.  H. — Great  Falls  Bank  v. 
Parmington,  41  N.  H.  32.  N.  J.— Trim- 
mer v.  Larrison,  8  N.  J.  L.  56.  Va. — 
Pleasants    r.    Clements,    2    Leigh   474. 

Read  for  Different  Reason. — Where 
a  deposition  is  taken  on  the  ground 
that  the  witness  is  about  to  leave  the 
state,  it  may  be  read  where  he  has 
died  before  leaving  the  state.  Good- 
wyn    r.  Lloyd,   8   Port.    (Ala.)    237. 

*A  United  States  court  refused  to 
suppress  a  deposition  on  the  ground 
that  the  witness  resided  within  100 
miles  of  the  place  of  holding  court, 
where  the  deposition  had  been  taken 
in  a  state  court  in  accordance  with 
the  state  law  before  the  removal  of 
the  case,  and  the  deponent  had  died 
before  the  motion  was  made.  United 
States  Life  Ins.  Co.  v.  Ross,  102  Fed. 
722,  42  C.  C.  A.  601. 

A  deposition  taken  because  the  de- 
fense depended  exclusively  upon  the 
testimony  of  deponent  was  admitted 
in  evidence  where  it  was  shown  that 
he  was  physically  and  mentally  inca- 
pable of  attending  court.  Henry  &  Co. 
V.  Northern  Bank,  63  Ala.  527. 

"Where  the  alleged  ground  for  the 
taking  of  a  deposition  did  not  in  fact 
exist  the  court  refused  to  permit  the 
deposition  to  be  read  on  the  trial  on 
other  grounds  then  existing.  Craft  v. 
Jackson,  4  Ga.  360. 

91.  TJ.  S.— Whitford  V.  Clark  County, 
119  U.  S.  522,  7  Sup.  Ct.  306,  30  L.  ed. 
500;  Texas  &  P.  R.  Co.  v.  Watson,  112 
Fed.  402,  50  C.  C.  A.  230.  Ala. — Humes 
v.  O'Brvan,  74  Ala.  64.  Conn. — Handy 
Co.  v.  Smith,  77  Conn.  165,  58  Atl.  694; 
Neilson  v.  Hartford  St.  E.  Co.,  67  Coun. 
466,  34  At!.  S20.  Dak.— Moline  Plow 
Co.  V.  Gilbert,  3  Dak.  239,  15  X.  W.  1. 
Ga. — East  Tennessee,  V.  &  G.  R.  Co. 
V.  Kane,  92  Ga.  187,  18  S.  E.  18,  22 
L.  E.  A.  315.  Kan.— Chicago,  K.  & 
W.  R.  Co.  v.  Prouty,  55  Kan.  503,  40 
Pac.  909;  Fullenwider  r.  Ewing,  30 
Kan.  15,  1  Pac.  300.  Ky.— Louisville 
&  X.  E.  Co.  v.  Steenberger,  24  Ky.  L. 
Eep.  761,  69  S.  W.  1094;  Kentucky 
Tobacco  Assn.  r.  Ashley,  5  Ky.  L.  Eep. 
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184.  Mass. — Oliver  v.  Sale,  Quiney  29. 
Mich. — Dunn  V.  Dunn,  11  Mich.  284. 
Mo.— Black  v.  Epstein,  221  Mo.  286, 
120  S.  W.  754;  Barber  Asphalt  Pav. 
Co.  v.  UHman,  137  Mo.  543,  38  S.  W. 
458;  Benjamin  v.  Metropolitan  St.  R. 
Co.,  133  Mo.  274,  34  S.  W.  590;  Schmitz 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  119  Mo. 
256,  24  S.  W.  472,  23  L.  R.  A.  250; 
Ihl  v.  St.  Joseph  Bank,  26  Mo.  App. 
129;  Carter  v.  Prior,  8  Mo.  App.  576. 
N.  H. — Clark  v.  Congregational  Soc, 
44  N.  H.  382;  Havward  v.  Barron,  38 
N.  H.  366.  N.  J—  Flannery  v.  Co., 
70  N.  J.  L.  715,  59  Atl.  157.  N.  Y. 
Miners'  &  Merchants'  Bank  v.  Ardsley 
&  Hall  Co.,  113  App.  Div.  194,  99  N. 
Y.  Supp.  98;  Green  v.  Middlesex  V.  R. 
Co.,  31  App.  Div.  412,  53  N.  Y.  Supp. 
500.  Pa. — Stiles  r.  Bradford,  4  Rawle 
394.  Tex. — McClure  v.  Sheek's  Heirs, 
68  Tex.  426,  4  S.  W.  552;  Randall  v. 
Collins,  52  Tex.  435;  Elliot  v.  Mitchell, 
28  Tex.  105;  Boetge  V.  Landa,  22  Tex. 
105;  Fire  Assn.  v.  Masterson  (Tex.  Civ. 
App.),  83  S.  W.  49.  Vt.— Sergeant  v. 
Adams,  1  Tyler  197.  Wis. — Anderson 
v.  Chicago  Brass  Co.,  127  Wis.  273,  106 
N.  W.  1077;  Hughes  v.  Chicago,  etc. 
R.  Co.,  122  Wis.  258,  99  N.  W.  S97, 
distinguishing  Meier  v.  Paulus,  70  Wis. 
165,  35  N.  W.  301. 

See  also  Nevan  v.  Roup,  8  Iowa  207. 

Compare  Richardson  v.  Metropolitan 
St.  R.  Co.   (Mo.),  147  S.  W.  1126. 

Presence  of  Deponent  at  Trial. — The 
rule  applies  to  the  trial  of  an  issue 
out  of  chancery.  Dunn  v.  Dunn,  11 
Mich.  284. 

It  applies  to  a  petition  after  ad- 
journment to  vacate  a  judgment  for 
fraud,  perjury,  etc.,  under  the  Kansas 
statute.  Fullenwider  v.  Ewing,  30  Kan. 
15,  1  Pac.  300. 

The  depositions  of  physicians  taken 
before  a  referee  upon  the  first  exam- 
ination, of  a  plaintiff  in  an  action  to 
recover  damages  for  personal  injuries 
are  not  admissible  upon  the  trial  of 
the  case  where  the  witnesses  are  pres- 
ent   in    court    under    subpoena.      Green 
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his  presence  has  been  procured  by  the  adverse  party.92  If  he  has 
been  examined  orally  upon  the  trial,  his  previous  deposition  is  very 
generally  inadmissible.93  But  the  appearance  in  court  of  the  de- 
ponent after  the  reading  of  his  deposition  does  not  necessitate  its 
■withdrawal  from  the  consideration  of  court  or  jury.94 

b.     Depositions  Taken  Absolutely.  —  As  before  stated,   depositions 
may  be  taken  absolutely  under  some  statutes,93  especially  in  equity 


v.    Middlesex   V.   R.   Co.,   31    App.   Div. 
412,  53  N.  Y.  Supp.  500. 

Under  the  Tennessee  statute  the  dep- 
osition of  a  witness  resident  in  another 
county  may  be  read,  but  that  of  a 
witness  residing  in  the  same  county 
may  not  be  read,  if  he  is  present  in 
court.  Puryear  v.  Reese,  6  Coldw. 
(Tenn.)   21. 

Refusal  To  Testify. — The  refusal  of 
a  witness  present  at  the  trial  to  tes- 
tify does  not  render  his  deposition  ad- 
missible. Hayward  v.  Barron,  38  N. 
H.   366. 

A  stipulation  that  a  deposition  taken 
in  another  action  might  be  made  with 
the  same  force  and  effect  as  if  taken 
upon  proper  notice  in  that  action  was 
held  not  to  render  the  deposition  ad- 
missible where  the  deponent  was  pres- 
ent at  the  trial.  Schmitz  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  46  Mo.  App.  380. 

Presence  of  Deponent  During  Part 
of  Trial. — Where  the  attendance  of  a 
deponent  from  another  county  could 
not  be  compelled  and  he  was  not  pres- 
ent when  his  deposition  was  offered 
in  evidence,  and  his  absence  was  not 
due  to  any  fault  of  the  party  offering 
the  deposition,  it  was  held  that  the 
mere  fact  that  he  was  in  court  at  an 
earlier  time  during  the  trial  did  not 
render  his  deposition  inadmissible. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Hub- 
bard, 116  Ind.  193,  18  N.  E.  611.  See 
also  Eby  v.  Winters,  51  Kan.  777,  33 
Pac.  471;  Huthsing  r.  Maus,  36  Mo. 
101.  But  it  is  a  suspicious  circum- 
stance if  the  deponent  is  present  when 
the  plaintiff  proves  his  case  in  chief, 
and  the  deposition,  being  properly  evi- 
dence in  chief,  is  not  offered  until  the 
rebuttal  stage  of  the  trial.  McFarlaiul 
v.  United  States  Mut.  Ace.  Assn.,  124 
Mo.  204,  27  S.  W.  436. 

Where  the  deponent  had  been  present 
during  the  trial  and  was  not  subpoenaed 
by  either  party,  it  was  held  that  his 
deposition  was  inadmissible  unless  his 
absence  at  the  time  it  was  offered 
should    be    explained,    and    the     party 


taking  the  deposition  acquitted  of  con- 
nivance or  consent  to  such  absence. 
Mobile  Life  Ins.  Co.  v.  Walker,  58  Ala. 
290.  The  fact  that  the  other  party 
has  examined  the  deponent  in  open 
court  does  not  prevent  the  party  taking 
his  deposition  introducing  it  in  evi- 
dence if  the  deponent  is  absent,  with- 
out his  consent,  when  it  is  offered. 
Shirts  v.  Irons,  37  Ind.  98. 

92.  Ga  —  East  Tennessee.  V.  &  G. 
R.  Co.  v.  Kane,  92  Ga.  187,  18  S.  E. 
18,  22  L.  R.  A.  315.  N.  H.— Farns- 
worth  v.  Chase,  19  N".  H.  534,  51  Am. 
Dec.  206.  Tenn. — Puryear  v.  Reese,  6 
Coldw.  21.  But  see  Frink  v.  Potter, 
17  111.  406. 

Contra.  —  Phenix  v.  Baldwin,  14 
Wend.  (N.  Y.)   62. 

93.  Hayward  r.  Barron.  38  N.  H. 
366;  Wilson  v.  Wilson,  35  Tex.  Civ. 
App.  192,  79  S.  W.  839;  Willis  v.  Moore 
(Tex.   Civ.   App.),  33   S.  W.   691. 

94.  Ga.— East  Tennessee,  V.  &  G. 
R.  Co.  r.  Kane,  92  Ga.  187,  18  S.  E. 
18,  22  L.  R.  A.  315;  City  Fire  Ins. 
Co.  v.  Carrugi.  41  Ga.  660.  Mo.— Ben- 
jamin v.  Metropolitan  St.  R.  Co.,  133 
Mo.  274,  34  S.  W.  590.  N.  J.— Flan- 
nery  v.  Central  Brew.  Co.,  70  N.  J. 
L.  715,  59  Atl.  157.  Tex.— Clevenger 
V.  Blount  (Tex.  Civ.  App.),  114  S.  W. 
868. 

The  court  refused  to  exclude  a  depo- 
sition because  "the  witness  has  been 
in  attendance  upon  the  court  and  is 
at  present,  it  is  believed,  on  his  way 
to  the  place"  of  trial,  though  the  wit- 
ness actually  appeared  later.  Ebv  v. 
Winters,  51   Kan.  777,  33  Pac.  471.' 

95.  Cal.— Adams  v.  Weaver,  117  Cal. 
42,  48  Pac.  972;  Johnson  v.  McDuffec, 
83  Cal.  30,  23  Pac.  214.  Del.— Flinn 
v.  Philadelphia,  W.  &  B.  R.  Co.,  1 
Houst.  469.  HI. — Bradley  v.  Geiselman, 
17  111.  571;  Frink  v.  Potter,  17  111. 
406.  Ky. — Louisville  v.  Muldoon.  20 
Ky.  L.  Rep.  1576,  49  S.  W.  791;  Ed- 
mondson  v.  Kentucky  C.  R.  Co.,  20  Ky. 
L.  Rep.  1296,  49  S.  W.  200,  448.  N.  Y. 
Phenix   v.  Baldwin,  14  Wend.  62;  Het- 
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cases,96  and  a  deposition  so  taken  may  be  read  though  the  deponent 
is  present  at  the  time.  In  some  states  a  court  may,  in  its  discretion, 
permit  the  reading  of  his  deposition  when  the  deponent  is  present," 
and,  in  a  few  states,  even  after  he  has  been  examined  orally.08 

c.  Deposit  ion  Taken  on  Oral  Examination.  —  Under  some  statutes 
a  witness  whose  deposition  has  been  read  may  be  produced  in  court 
by  the  other  party  and  examined  orally."  Some  courts  hold  that 
the  examination  may  be  in  the  nature  of  a  cross-examination,1  and 
others  hold  that  it  should  be  in  chief.2 


zel  r.  Easterly,  96  App.  Div.  517,  89 
N.  Y.  Supp.  154.  S.  C— Providence 
M.  Co.  r.  Browning,  70  S.  C.  148,  49 
S.  E.  325;  McLaurin  v.  Wilson,  16  S. 
C.  402.  Term—  Ford  r.  Ford,  11 
Humph.  89;  Turney  V.  Officer,  3  Head 
567;  Barton  v.  Trent,  3  Head  167.  Tex. 
Schmick  r.  Noel,  64  Tex.  406;  San  An- 
tonio St.  R.  Co.  V.  Renken,  15  Tex. 
Civ.  App.  229,  38  S.  W.  829;  Dilling- 
ham v.  Hodges  (Tex.  Civ.  App.),  26 
S.  W.   86. 

See  also  Sherrod  v.  Hughes,  110 
Tenn.   311,  75  S.  W.  717. 

Construction  of  Statute.— Where  the 
statute  provided  that  depositions  taken 
under  certain  sections  could  only  be 
used  upon  showing  the  absence,  in- 
firmity or  death  of  the  deponent,  it 
was  held  that,  by  fair  implication, 
depositions  taken  under  another  sec- 
tion could  be  used  though  the  deponent 
was  in  court.  Newell  v.  Desmond,  74 
Cal.  46,  15  Pac.  369. 

Deposition  of  Adversary.  —  Under 
seme  statutes  a  party  may  read  the 
deposition  of  his  adversary  though  the 
latter  is  present  at  the  trial.  Scott  v. 
Indianapolis  Wagon  Works,  48  Ind.  75; 
Meier  V.  Paulus,  70  Wis.  165,  35  N. 
W.  301. 

Federal  Practice.— In  Whitford  r. 
Clark  Co.,  13  Fed.  837,  it  was  held 
that  a  deposition  taken  in  a  civil  ac- 
tion on  the  ground  that  the  witness 
resides  more  than  100  miles  from  the 
place  of  trial  is  admissible  in  evi- 
dence, though  the  deponent  is  present 
in  court. 

96.  Tabor  v.  Foy,  56  Iowa  539,  9 
N.  W.  897. 

97.  Ga.— Southern  R.  Co.  v.  Dick- 
son, 75  S.  E.  4(52;  Seaboard  Air 
Line  R.  Co.  V.  Hunt,  10  Ga.  App.  273, 
73  S.  E.  588;  Western  &  A.  R.  Co.  V. 
Bussey,  95  Ga.  584,  23  S.  E.  207.  Tex. 
Ivy  v.  Ivy,  51  Tex.  Civ.  App.  397, 
112  S.  W.  110;  Houston  &  T.  C.  R.  Co. 

Vol.  VII 


v.  McKenzie  (Tex.  Civ.  App.),  *1  S. 
W.  831;  Hittson  V.  State  Nat.  Bank, 
14  S.  W.  780.  Wis.— Thayer  V.  Gallup, 
13   Wis.   539. 

It  has  been  held  that  this  discre- 
tion is  not  reviewable  unless  prejudice 
is  shown.  Galveston,  H.  &  S.  A.  R. 
Co.  r.  Gormley  (Tex.  Civ.  App.),  35 
S.  W.  488.  Where  the  deponent  was 
present  in  court,  but  it  appeared  that 
he  had  been  sick  since  giving  his 
deposition  and  his  memory  had  been 
affected  by  his  sickness,  the  deposi- 
tion was  admitted  in  evidence.  Tift 
v.  Jones,  74  Ga.  469.  See  also  Jack 
v.   Woods,   29  Pa.  375. 

98.  The  practice  was  said  to  be  ir- 
regular and  to  amount  to  the  recalling 
of  the  witness.  Schmick  v.  Noel,  64 
Tex.  406.  Where  the  plaintiff  had  'tes- 
tified fully  in  his  own  behalf,  it  was 
held  to  be  within  the  discretion  of 
the  court  to  permit  him  to  read  his 
deposition  taken  by  the  defendants. 
Grigsby  v.  Schwarz,  82  Cal.  278,  22 
Pac.    1041. 

99.  A  provision  that  depositions 
might  be  read  subject  to  the  right 
of  either  party  to  require  the  per- 
sonal attendance  and  viva  voce  ex- 
amination of  the  witness  was  held  not 
to  render  the  deposition  inadmissible 
when  the  deponent  was  present,  but 
merely  to  give  the  other  party  the 
right  to  examine  him  orally.  McLau- 
rin V.  Wilson,  16  S.  C.  402;  Ford  v. 
Ford,  11  Humph.  (Tenn.)  89;  Conti- 
nental Nat.  Bk.  r.  First  Nat.  Bank,  1 
Tenn.   Ch.   App.   449,   497. 

1.  Turney  V.  Officer,  3  Head  (Tenn.) 
567.  See  also  Sherrod  v.  Hughes,  110 
Tenn.  311,  75  S.  W.  717. 

2.  U.  S.— Whitford  V.  Clark  Co.,  13 
Fed.  837.  Cal. — Johnson  v.  McDuffee. 
83  Cal.  30,  23  Pac.  214.  N.  Y.— Phe- 
nix  V.  Baldwin,  14  Wend.  62.  Wis. 
Thayer   v.    Gallup,    13    Wis.    539. 
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3.  Presence  of  Witness  in  Jurisdiction  or  Within  Reach  of  Pro- 
cess, —  Unless  it  has  been  taken  absolutely,3  a  deposition  is  not  ad- 
missible, ordinarily,  if  the  deponent  is  within  reach  of  the  compulsory 
process  of  the  court.4     The  rule  is  the  same  where  the  deponent  has 


3.  Houston  &  T.  C.  R.  Co.  v.  Ray 
(Tex.  Civ.  App.),  28  S.  W.  256. 

Agreements  for  Using. — But  a  depo- 
sition of  a  resident  of  the  county,  pres- 
ent therein,  may  be  read  when  taken 
under  an  agreement  to  that  effect. 
Griffin    v.    Templeton,    17    Ind.    234. 

Under  a  stipulation  for  the  taking 
and  reading  of  a  deposition  subject  to 
objections  for  irrelevancy,  incompe- 
tency and  illegality,  it  may  be  used, 
though  the  deponent  is  within  the  juris- 
diction at  the  time  of  the  trial.  Chap- 
man v.   Kerr,  80  Mo.  158. 

4.  U.  S.— Mifflin  v.  Bingham,  1  Dall. 
272,  1  L.  ed.  133;  Columbus  R.  Co.  v. 
Patterson,  143  Fed.  245,  73  C.  C.  A. 
603;  The  Thomas  &  Henry  v.  United 
States,  1  Brock.  367,  23  Fed.  Cas.  No. 
13,919;  Hope  v.  Eastern  Transp.  Line, 
12  Fed.  Cas.  No.  6,680,  affirmed,  95  U. 
S.  297,  24  L.  ed.  477;  Pettibone  v. 
Derringer,  1  Robb.  Pat.  Cas.  152,  4 
Wash.  C.  C.  215,  19  Fed.  Cas.  No.  11,- 
043;  Brown  v.  Galloway,  Pet.  C.  C. 
291,  4  Fed.  Cas.  No.  2,006;  Bowie  v. 
Talbot,  1  Cranch  C.  C.  247,  3  Fed.  Cas. 
No.  1,732.  Ala.— Memphis  &  C.  R.  Co. 
v.  Maples,  63  Ala.  601;  Mobile  Life 
Ins.  Co.  v.  Walker,  58  Ala.  290;  Webb 
r.  Kelly,  37  Ala.  333;  Commercial  Bank 
P.  Whitehead,  4  Ala.  637;  Goodwyn  V. 
Lloyd,  8  Port.  237.  Ark.— Branch  v. 
Mitchell,  24  Ark.  431.  Conn.— Lar- 
kin  v.  Avery,  23  Conn.  304.  Del. — 
Hinns  v.  Griffin,  2  Har.  479.  Ga. 
Hammock  v.  McBride,  6  Ga.  178. 
Ind. — Indianapolis  &  St.  L.  R.  Co.  v. 
Stout,  53  Ind.  143;  O 'Conner  v.  O 'Con- 
ner, 27  Ind.  69;  Hazlett  v.  Gambold, 
15  Tnrl.  303.  Kan.— Frankhouser  v. 
Neally,  54  Kan.  744,  39  Pac.  700;  Chi- 
cago, K.  &  N.  R.  Co.  r.  Brown,  44  Kan. 
384,  24  Pac.  497;  Atchison,  T.  &  S.  F. 
B.  Co.  v.  Snedeger,  5  Kan.  App.  700, 
l!'  Pac.  103.  Ky.— Gregg  v.  Woods,  3 
Ky.  L.  Rep.  520;  Tolly  v.  Price,  17  B. 
M-in.  410;  Johnson  v.  Fowler,  4  Bibb 
521.  La.— Groves  v.  Steel,  2  La.  Ann. 
480,  46  Am.  Dec.  551;  Hawkins  t\ 
Brown.  3  Rob.  310.  Miss.— Brewer  v. 
Beekwith,  35  Miss.  467;  Ellis's  Admr. 
r.  Planters'  Bank,  7  How.  235;  St. 
Louis   U.   T.   Co.   v.    Merritt,    158    Mo. 


App.  648,  139  S.  W.  824.  Mo.— Liver- 
more  v.  Eddy,  33  Mo.  547;  Wetherell 
V.  Patterson,  31  Mo.  458;  Grinnan  v. 
Mockbee,  29  Mo.  345;  Gaul  V.  Wenger, 
19  Mo.  541.  Neb. — Munro  v.  Callahan, 
41  Neb.  849,  60  N.  W.  97.  Nev.— 
State  V.  Parker,  16  Nev.  79.  N.  Y. 
Barron  V.  People,  1  N.  Y.  386;  Peo- 
ple v.  Hadden,  3  Denio  220;  Fry  v. 
Bennett,  4  Duer  247,  1  Abb.  Pr.  289j 
Gardner  v.  Bennett,  6  Jones  &  S.  197. 
Pa. — Foringer  v.  New  Kensington 
Stone  Co.,  223  Pa.  425,  72  All.  797; 
Whitsell  V.  Crane,  8  Watts  &  S.  369; 
Vickroy  v.  Skelley,  14  Serg.  &  R. 
372;  Dietrich  v.  Dietrich,  1  Pen.  & 
W.  306;  Parker  v.  Farr,  1  Brown  2o2; 
Turner  &  Co.  v.  Laubagh,  6  Kulp 
368;  Keller  V.  Labaugh,  11  Pa.  Co.  Ct. 
633.  Tenn  —  Coulter's  Lessee  v.  Pur- 
cell,  1  Overt.  479.  Tex.— Stafford  V. 
King,  30  Tex.  257,  94  Am.  Dec.  304; 
Martinas  V.  State,  26  Tex.  App.  91, 
9  S.  W.  356;  Pinkney  v.  State,  12  Tex. 
App.  352.  Va.— Tompkins  v.  Wiley, 
6  Rand.  242;  Minnis  r.  Echols,  2  Hen. 
&  M.  31;  Collins  v.  Lowry,  2  Wash. 
75.  Wis.— Morse  v.  Bugbee,  28  Wis. 
683. 

Compare,  Funk  V.  Shawnee  Fire  Ins. 
Co.  (Kan.),  125  Pac.  35,  holding  that 
a  party  still  has  the  right  to  use  the 
deposition  of  a  witness  who  resides  in 
another  county  notwithstanding  that 
under  the  statute  his  personal  attend- 
ance at  the  trial  might  be  required. 

The  party  opposing  the  admission 
of  a  deposition  may  show  that  the 
witness  lives  within  the  prescribed 
limit.  Sparrow  V.  Blount,  90  N.  C. 
514. 

Deponent  in  Jail. — Where  it  was 
shown  by  affidavit  that  the  attend- 
ance of  the  deponent  could  be  pro- 
cured, though  he  was  in  jail  under 
sentence,  the  court  refused  to  admit 
his  deposition.  Webb  V.  Kelly,  37 
Ala.  333. 

Under  Federal  Statute. — A  deposi- 
tion taken  de  bene  esse  under  the  fed- 
eral statute  is  not  admissible  because 
the  witness  lives  without  the  district, 
where  he  lives  within  100  miles  of 
the   place   of   trial.     Park    v.   Willis,   1 
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moved  within  the  jurisdiction  since  giving  his  deposition,5  and  also 
where  he  is  temporarily  within  the  jurisdiction  at  the  time  of  the 
trial,8  to  the  knowledge  of  the  party  offering  his  deposition,7  and 
subject  to  the  process  of  the  court.8  But  the  temporary  presence  of  a 
deponent  within  the  jurisdiction,  during  the  interval  between  the 
giving  of  his  deposition  and  the  time  of  the  trial  does  not  affect  the 
admissibility  of  the  deposition." 


Cranch  C.  C.  357,  18  Fed.  Gas.  No. 
10,716. 

Where  the  residence  of  the  witness 
on  land  was  within  100  miles  of  the 
place  of  trial,  evidence  that  he  gen- 
erally lived  in  his  boat  was  held  in- 
sufficient ground  for  the  introduction 
of  his  deposition.  Hope  V.  Eastern 
Transportation  Line,  12  Fed.  Cas.  No. 
6,680,  affirmed,  95  U.  S.  297,  24  L.  ed. 
477. 

Constructive  Absence. — Where  the 
deposition  of  a  witness  was  taken  to 
be  used  on  the  trial  of  a  case  at  a 
place  more  than  ten  miles'  distant,  it 
was  held  that  the  fact  that  the  case 
was  actually  tried  at  the  place  of  his 
residence  was  not  sufficient  ground  to 
exclude  the  deposition.  Farnsworth  V. 
Chase,  19  N.  H.  534,  51  Am.  Dec. 
206. 

Taken  as  Going  Witness. — Where  a 
deposition  is  taken  upon  the  ground 
that  the  witness  is  about  to  leave  the 
jurisdiction  and  he  does  not  do  so, 
the  deposition  is  not  admissible.  Ala. 
Commercial  Bank  v.  Whitehead,  4  Ala. 
637;  Goodwyn  v.  Lloyd,  8  Port.  237. 
Conn. — Larkin  v.  Avery,  23  Conn. 
304.  Wis. — Morse  v.  Bugbee,  28  Wis. 
683. 

Use  on  Collateral  Matter. — It  has 
been  held  that  a  deposition  taken  in 
perpetuam  may  be  used  for  the  pur- 
pose of  merely  showing  the  death  of 
a  party  to  the  action,  without  the 
usual  preliminary  proofs.  Apthorp  v. 
Eyres,    Quincy     (Mass.)     229. 

5.  Ga. — Hammock  v.  McBride,  6  Ga. 
178.  Ind.— Indianapolis  &  St.  L.  R. 
Co.  v.  Stout,  53  Ind.  143.  Vt.— Gallup 
V.   Spencer,   19   Vt.   327. 

Deponent  Moving  "Within  Juris- 
diction.— The  deposition  of  a  person 
who  was  a  non-resident  of  the  county 
at  the  time  it  was  given,  is  admissi- 
ble, though  he  has  become  a  resident 
of  the  county,  if  he  is  absent  there- 
from at  the  time  of  the  trial.  Abies 
V.  Miller,  12  Tex.  109,  62  Am.  Dec. 
520. 
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A  deposition  may  be  used  in  a  fed- 
eral court,  though  the  deponent  has 
moved  within  100  miles  of  the  place 
of  trial,  unless  such  fact  is  known  to 
the  person  offering  the  deposition  in 
evidence.  Patapsco  Ins.  Co.  v.  South- 
gate,  5  Pet.  (U.  S.)  604,  8  L.  ed. 
243;  Russell  v.  Ashley,  Hempst.  546, 
21  Fed.  Cas.  No.  12,150;  Merrill  v. 
Dawson,  Hempst.  563  ,17  Fed.  Cas.  No. 
9,469. 

6.  Mobile  Life  Ins.  Co.  v.  Walker, 
58  Ala.  290;  Brewer  v.  Beckwith,  35 
Miss.   467. 

7.  The  fact  that  the  witness  has 
been  in  the  city  where  the  court  is 
sitting  during  its  session,  if  unknown 
to  the  party  offering  the  deposition,  is 
not  an  objection  to  its  admission  in 
evidence.  Pettibone  v.  Derringer,  1 
Robb.  Pat.  Cas.  152,  4  Wash.  C.  C. 
215,   19   Fed.   Cas.   No.   11,043. 

It  has  been  held  that  where  the  pres- 
ence of  the  witness  within  the  juris- 
diction comes  to  the  knowledge  of  the 
party  offering  his  deposition  after  the 
trial  has  commenced,  the  latter  is  not 
bound  to  delay  the  case  to  subpoena 
the  witness.  Denny  v.  Horton,  3  Civ. 
Proc.  (N.  Y.)  255,  11  Daly  358. 

The  fact  that  a  deponent  has  moved 
within  100  miles  of  the  place  of  trial 
is  not  an  objection  to  the  use  of  his 
deposition,  unless  it  be  shown  that  the 
party  offering  it  knew  of  such  change 
of  residence  in  time  to  subpoena  the 
witness.  Russell  v.  Ashley,  Hempst. 
546,  21  Fed.  Cas.  No.  12,150;  Merrill 
v.  Dawson,  Hempst.  563,  17  Fed.  Cas. 
No.    9,469. 

8.  Where  a  person  cannot  be  re- 
quired to  attend  as  a  witness  on  the 
trial  of  a  civil  action  except  in  the 
county  of  his  residence,  the  fact  that 
he  is  temporarily  at  the  place  of  trial 
will  not  render  his  deposition  inad- 
missible. Waite  1>.  Teeters,  36  Kan. 
604,  14  Pac.  146.  See  also  Benjamin 
v.  Metropolitan  St.  R.  Co.,  133  Mo. 
274,  34  S.  W.  590. 

9.  U.   S. — Pettibone  v.  Derringer,   1 
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4.  Absent  Witness.  —  Various  statutes  provide  for  the  use  of 
depositions  where  deponents  are  absent  from  the  country,  or  state, 
or  county,  at  the  time  of  the  trial,  or  are  beyond  a  certain  distance 
from  the  place  where  the  court  is  sitting.10 


Robb.  Pat.  Cas.  152,  4  Wash.  C.  C. 
215,  19  Fed.  Cas.  No.  11.043;  Leather- 
berry  v.  Radcliffe,  5  Cranch  C.  C.  550, 
15  Fed.  Cas.  No.  8.163.  Conn.— Spear 
v.  Coon,  32  Conn.'  292.  Ind.  Ter.— 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott, 
2  Ind.  Ter.  407,  51  S.  W.  1067.  N. 
Y. — Markoe  v.  Aldrich,  1  Abb.  Pr. 
55.  Vt. — Johnson  V.  Sargent,  42  Vt. 
195;  Gallup  v.  Spencer,  19  Vt.  327. 

"It  could  never  have  been  intended 
that  every  time  the  witness  takes  a 
new  departure  from  the  state,  a  new 
order  is  to  be  granted,  and  a  repetition 
of  the  same  examination  is  to  be  made. 
This  would  be  multiplying  work  with- 
out an  adequate  object."  Markoe  v. 
Aldrich,    1    Abb.    Pr.    (N.    Y.)    55. 

Failure  To  Retake. — Where  the  dep- 
osition of  a  plaintiff  was  given  in  a 
distant  state  upon  notice,  but  in  the 
absence  of  the  defendant,  it  was  ad- 
mitted in  evidence  upon  proof  that  the 
plaintiff  was  then  absent  from  the 
state,  though  since  giving  his  deposi- 
tion he  had  been  in  the  town  where 
the  defendant  resided  for  several  weeks 
and  could  have  given  a  new  deposi- 
tion.    Spear  v.  Coon,  32  Conn.  292. 

Failure  To  Subpoena. — The  fact  that 
a  non-resident  deponent  has  been  with- 
in the  jurisdiction  after  giving  his  dep- 
osition, and  has  not  been  subpoenaed, 
is  not  an  objection  to  the  admission  of 
the  deposition  in  evidence.  Sturm  v. 
Atlantic  Mut.  Ins.  Co.,  6  Jones  &  S. 
(N.    Y.)    281. 

10.  U.  S. — Patapsco  Ins.  Co.  v. 
Southgate,  5  Pet.  604,  8  L.  ed.  243; 
Texas  &  P.  R.  Co.  v.  Reagan,  118  Fed. 
815,  55  C.  C.  A.  427;  Ridgewav  v. 
Chequier,  1  Cranch  C.  C.  4,  20  Fed. 
<"■  .  No.  11,813;  Leatherberry  v.  Rad- 
cliffe, 5  Cranch  C.  C.  550,  15  Fed.  Cas. 
No.  8,163.  Cal.— Renton  V.  Monnier, 
77  Cal.  449,  19  Pac.  820;  People  v. 
Riley,  75  Cal.  98,  16  Pac.  544.  Conn. 
Spear  v.  Coon,  32  Cpnn.  292.  Idaho. 
State  v.  Zarlenga,  14  Idaho  305,  94 
Pac.  55.  Ind.— Percival  r.  Groff,  8 
Blackf.  233.  la.— Nevan  v.  Roup,  8 
Iowa  207.  Ky.— Louisville  &  N.  R. 
Co.  v.  Shaw's  Admr.,  21  Ky.  L.  Rep. 
1041,  53  S.  W.  1048;  Jenkins  v.  Rich- 
ardson,   6    J.    J.    Marsh.    441,    22    Am. 


Dec.  82;  Gilly  v.  Singleton,  3  Litt. 
249.  La.— Kelly  v.  Benedict,  5  Rob. 
138.  Me. — Brown  v.  Burnham,  28  Me. 
38;  Logan  v.  Munroe,  20  Me.  257.  Md. 
Matthews  v.  Dare,  20  Md.  248;  How- 
ard v.  Moale,  2  Har.  &  J.  249. 
Mass. — Todd  v.  Bishop,  136  Mass.  386; 
Livesey  v.  Bennett,  14  Gray  130.  Miss. 
Rowan  v.  Odenheimer,  5  Smed.  &  M. 
44.  Mo. — Huthsing  v.  Maus,  36  Mo.  101. 
Neb. — Lowe  v.  Vaughan,  48  Neb.  651, 
67  N.  W.  464;  William  B.  Grimes  Dry 
Goods  Co.  v.  Shaffer,  41  Neb.  112,  59 
N.  W.  741;  Sells  v.  Haggard,  21  Neb. 
357,  32  N.  W.  66.  N.  J.— Burley  v. 
Kitchell,  20  N.  J.  L.  305;  Lawrence 
v.  Finch,  17  N.  J.  Eq.  234.  N.  Y. 
Bronner  v.  Frauenthal,  37  N.  Y.  166; 
Guyon  v.  Lewis,  7  Wend.  26;  Roberts 
V.  Carter,  28  Barb.  462;  Nixon  v. 
Palmer,  10  Barb.  175;  Donnell  v.  Walsh, 
6  Bosw.  621 ;  Carman  v.  Kelly,  5  Hun 
283;  Sturm  v.  Atlantic  Mut.  Ins.  Co., 
6  Jones  &  S.  281;  Markoe  v.  Aldrich, 
1  Abb.  Pr.  55.  N.  C— Jeffords  v.  Al- 
bemarle Waterworks,  157  N.  C.  10,  72 
S.  E.  624;  Branton  v.  O'Briant,  93  N. 
C.  99;  Bernhardt  v.  Smith,  86  N.  C. 
473;  Meredith  v.  Kent,  3  N.  C.  17.  Pa. 
Waters  v.  Wing,  59  Pa.  211;  Haupt  v. 
Henninger,  37  Pa.  138;  Pennock  v. 
Freeman,  1  Watts  401;  Carpenter  v. 
Groff,  5  Serg.  &  R.  162;  Rankin  V. 
Cooper,  2  Browne  13;  Scott  v.  Province, 

1  Pittsb.  189.  Tex.— Wright  v.  Reed, 
37  Tex.  265;  O'Shea  v.  Twohig,  9  Tex. 
336;   Golden   v.  State,   22   Tex.   App.   1, 

2  S.  W.  531;  Parker  v.  State,  18  Tex. 
App.  72;  Cowell  v.  State,  16  Tex.  App. 
57;  Ballinger  v.  State,  11  Tex.  App. 
323;  Post  v.  State,  10  Tex.  App. 
579.  Wash. — Hennessv  v.  Niagara  Fire 
Ins.  Co.,  8  Wash.  91,'  35  Pac.  §85,  40 
Am.   St.   Rep.   892. 

Absent  Party. — The  deposition  of  a 
party  absent  from  the  jurisdiction  is 
admissible.  Folks  v.  Burnett,  47  Mo. 
App.   564. 

Taken  Within  Jurisdiction. — If  the 
deponent  is  absent  from  the  jurisdic- 
tion at  the  time  of  the  trial,  his  depo- 
sition may  be  used  though  it  was  tak- 
en within  the  jurisdiction.  Ky. — 
Louisville  &  N.  R.  Co.  r.  Shaw's  Admr., 
21    Ky.   L.   Rep.   1041,   53   S.   W.   1048. 
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The  absence  of  the  witness  should  be  clearly  and  positively  shown, 
mere  hearsay  is  not  sufficient.11 


Neb.— William  B.  Grimes  Dry  Goods 
Co.  v.  Shaffer,  41  Neb.  112,  59  N. 
W.  741.  N.  C— Earnhardt  v.  Smith, 
86  N.  C.  473.  Vt.— Johnson  v.  Sargent, 
42    Vt.    195. 

But  see  Alexander  v.  Walker,  35  N. 
C.  13. 

It  is  immaterial  that  the  witness  did 
not  leave  the  state  until  after  one 
term  had  elapsed.  Goodwyn  v.  Lloyd, 
8  Port,   (Ala.)   237. 

A  deposition  taken  upon  the  ground 
that  the  witness  was  about  to  leave 
the  state  was  admitted  in  evidence 
after  he  had  left  the  state,  though  he 
testified  in  the  deposition  that  he  then 
had  no  purpose  of  leaving.  Livesey  v. 
Bennett,  14"  Gray  (Mass.)   130. 

Temporary  Absence.— It  is  sufficient 
to  show  the  temporary  absence  of  the 
witness  from  the  jurisdiction.  Eddins 
V.  Wilson,  1  Ala.  237. 

Ignoring  Subpoena.— Where  the  de- 
ponent has  left  the  state  after  being 
served  with  subpoena,  his  deposition 
may  be  read.  Rowan  v.  Odenheimer, 
5  Smed.  &  M.  (Miss.)  44;  Meredith  v. 
Kent,  3  N.  C.  17. 

Collusion. — Under  the  Missouri  stat- 
ute it  must  be  shown  that  the  absence 
of  the  witness  is  without  the  con- 
nivance or  collusion  of  the  party  offer- 
ing the  deposition.  Carpenter  v.  Lip- 
pitt,   77   Mo.   242. 

An  objection  to  the  admission  of  a 
deposition  on  a  trial  for  felony  on  the 
ground  that  the  absence  of  the  depon- 
ents was  by  the  procurement  of  the 
prosecuting  attorney  was  overruled, 
where  it  appeared  that  they  had  been 
swindled  out  of  their  means  by  the 
accused,  and  that  the  prosecuting  at- 
torney had  sent  them  to  their  home 
in  another  state,  as  an  act  of  humanity. 
Golden  v.  State,  22  Tex.  App.  1,  2  S. 
W.  531. 

Determining  Distance. — In  determin- 
ing whether  a  witness  lives  within  a 
certain  distance  of  the  place  of  trial, 
the  usual  and  customary  route  of  travel 
should  control.  Powers  v.  Powers,  21 
Kv.   L.   Rep.   597,   52   S.   W.   845. 

11.  U.  S.— Alaska  T.  G.  M.  Co.  v. 
Cheney,  162  Fed.  593,  89  C.  C.  A.  351. 
N.  Y.— People  v.  Dundon,  113  App. 
Div.  369,  98  N.  Y.  Supp.  1048.  Va. 
Tompkins  &  Co.  v.  Wiley,  6  Rand.  241. 
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Absence  of  Party. — Stricter  proof  is 
required  where  a  party  offers  his  own 
deposition.  Turner  &  Co.  r.  Laubagh, 
6  Kulp  (Pa.)  368;  Keller  v.  Labaugh, 
11  Pa.  Co.  Ct.  633.  See  also  John- 
son v.  McDuffee,  83  Cal.  30,  23  Pac. 
214. 

Hearsay. — The  absence  of  a  witness 
from  the  jurisdiction  must  be  shown 
by  someone  who  can  speak  of  his  own 
knowledge.  Robinson  v.  Markis,  2  M. 
&  Rob.  (Eng.)  375.  See  also  Proctor 
V.  Lainson,  7  Car.  &  P.  (Eng.)  629. 
Testimony  of  a  witness  that  he  had 
met  a  gentleman  from  the  place  where 
the  deposition  was  taken  who  had  in- 
formed him  that  the  deponent  had 
sailed  for  Europe  was  held  insufficient 
to  authorize  the  reading  of  the  deposi- 
tion. Collins  v.  Lowry  &  Co.,  2  Wash. 
(Va.)  75. 

Witness  Being  Traveler. — "Where  it 
is  shown  that  the  witness  is  a  traveler, 
as  has  been  shown  here,  very  slight  evi- 
dence is  sufficient  to  establish  his  ab- 
sence from  the  jurisdiction.  In  our 
judgment  the  testimony  of  the  plaintiff 
that  he  inquired  at  the  residence  of  the 
witness  and  was  informed  that  he  was 
in  Los  Angeles  was  sufficient  in  the 
absence  of  any  countervailing  evidence 
(Renton  v.  Monnier,  77  Cal.  449,  19 
Pac.  820) ;  also,  that  the  evidence  of 
the  occupation  of  this  witness  when 
coupled  with  the  evidence  of  his  being 
at  a  place  which  lay  in  the  line  of 
his  usual  run  was  sufficient  to  justify 
the  trial  court  in  assuming  for  the 
purpose  of  admitting  his  deposition  that 
he  was;  absent  in  the  course  of  his 
business,  and  therefore  not  by  the 
consent,  connivance,  or  collusion  of  the 
plaintiff."  Rollins  V.  Schawacker,  153 
Mo.   App.   284,  133   S.  W.  409. 

Proof  of  Residence  Out  of  Jurisdic- 
tion.— An  affidavit  that  the  deponent 
is  a  resident  of  another  state  or  terri- 
tory is  sufficient  prima  facie  proof  for 
the  admission  of  his  deposition.  Bal- 
linger  v.  State,  11  Tex.  App.  323.  An 
affidavit  for  a  continuance  filed  in  the 
case  which  showed  that  the  witness 
lived  in  an  adjoining  county  was  held 
sufficient  proof  that  he  did  not  reside 
in  the  county  where  the  case  was  tried. 
Wright  v.  Reed,  37  Tex.  265. 

Attempt  to  Serve  Process. — A  return 


DEPOSITIONS 


417 


to  a  subpoena  of  not  found  in  the 
county  is  insufficient  where  the  court 
has  power  to  subpoena  witnesses  resid- 
ing in  adjoining  counties.  Hirons  v. 
Griffin,  2  Har.  (Del.)  479;  O  'Conner 
v.   0 'Conner,   27  Ind.   69. 

Testimony  of  a  witness  that  he  did 
not  know  where  deponent  was  and  the 
fact  that  attachments  for  him  had 
been  issued  to  various  counties  and 
returned  not  found  were  held  not  suf- 
ficient proof  of  his  absence  from  the 
■jurisdiction.  Pinkney  v.  State,  12  Tex. 
App.  352. 

A  return  of  not  found,  upon  attach- 
ments for  deponent  issued  to  every 
county  in  the  state,  was  held  not  to 
be  sufficient  evidence  that  he  was  out 
of  the  state.  Martinas  v.  State,  26 
Tex.  App.  91,  9  S.  W.  356. 

It  must  be  shown  that  due  diligence 
was  used  to  serve  the  subpoena  and 
especially  that  inquiry  was  made  at 
the  last  place  of  abode  of  the  deponent. 
Pettibone  v.  Derringer,  1  Robb.  Pat. 
Cas.  152,  4  Wash.  C.  C.  215,  19  Fed. 
Cas.  No.  11,043. 

Evidence  that  a  person  employed 
to  serve  subpoenas  for  a  district  attor- 
ney called  at  two  hotels  in  the  city 
of  New  York,  where  he  was  informed 
by  the  district  attorney  that  the  wit- 
ness stopped  when  he  was  in  the  city, 
and  made  inquiry  of  the  barkeepers  at 
those  places  and  was  informed  that  the 
witness  was  not  at  either  place  and 
did  not  live  in  New  York,  to  their 
knowledge,  was  held  insufficient  proof 
of  deponent's  absence  from  the  city. 
Barron  v.  People,  1  N.  Y.  386. 

Evidence  that  the  deponent  has 
lately  left  the  state,  and  that  every 
reasonable  effort  has  been  made  to  find 
him  and  serve  him  with  subpoena,  is 
sufficient.  Roberts  v.  Carter,  28  Barb. 
(N.  Y.)   462. 

Evidence  that  diligent  inquiry  had 
been  made  for  the  deponent  and  that 
all  information  regarding  him  had  been 
followed  up,  and  that  subpoenas  had 
been  sent  to  several  counties  where  he 
might  be  found  without  finding  him, 
was  held  sufficient  proof  of  his  absence 
from  the  state.  People  v.  Riley,  75 
Cal.  98,   16  Pac.  544. 

Intended  Departure. — Evidence  that 
the  deponent  had  departed  with  his 
family  for  a  neighboring  state  shortly 
before  the  term  of  court  was  held  suf- 
ficient  proof   of   his   absence   from    the 


state.  M'Cutchen  v.  M'Cutchen,  9 
Port.    (Ala.)   650. 

Evidence  that  the  deponent  had 
started  for  a  place  in  another  county 
so  recently  as  to  make  his  return  since 
then  impossible  was  held  sufficient. 
O'Shea  v.  Twohig,  9  Tex.  336. 

The  testimony  of  the  witness  in  his 
deposition  that  he  was  about  to  leave 
the  state,  together  with  proofs  that 
he  had  not  returned  to  his  then  place 
of  residence,  was  held  to  raise  a  pre- 
sumption of  his  continuing  absence 
from  the  state.  Stockton  v.  Graves, 
10  Ind.  294. 

Evidence  that  the  deponent  told  the 
party  offering  his  deposition,  at  the 
time  of  taking  it,  that  he  expected 
to  leave  the  state  and  that  such  party 
had  not  seen  him  since  that  time, 
though  he  had  been  accustomed  to  see 
him  previously,  and  that  deponent  was 
a  journeyman  carpenter  without  fixed 
habitation  and  in  pursuit  of  employ- 
ment, was  held  to  be  sufficient  proof 
of  his  absence  from  the  state.  Guyon 
V.  Lewis,   7  Wend.    (N.  Y.)    26. 

A  certificate  of  the  magistrate  that 
the  cause  for  taking  the  deposition 
was  that  the  deponent  was  about  to 
leave  the  state  not  to  return  in  time 
for  the  trial,  and  the  return  of  a  con- 
stable to  a  subpoena  for  him  of  not 
found,  upon  diligent  inquiry,  and 
search,  were  held  sufficient  proof  of 
his  absence  from  the  state.  Kinney 
v.  Berran,   6  Cush.    (Mass.)    394. 

Evidence  that  the  witness  was  seen 
to  board  a  train  twenty  days  before 
and  was  heard  to  declare  his  inten- 
tions of  going  to  a  distant  city  was 
held  insufficient  evidence  of  his  absence 
from  the  jurisdiction.  State  v.  Parker, 
16  Nev.  79. 

"Under  the  law  it  has  been  held 
that  the  statement  of  the  deposing 
witness  in  his  deposition  that  he  was 
about  to  change  his  domicil  is  not 
sufficient  of  itself  to  admit  the  deposi- 
tion in  evidence;  but  very  slight  evi- 
dence that  he  actually  did  leave  and 
had  not  returned  would  have  been  a 
sufficient  compliance  with  the  statute 
to  take  the  witness'  declaration  of  his 
intention  to  go  as  proof  that  he  did  go. 
Gaul  v.  Wenger,  19  Mo.  541."  Moudy 
v.  St.  L.  Dressed  Beef  &  Prov.  Co.,  149 
Mo.   App.   413,   130   S.  W.   476. 

Departure  and  Letters. — Evidence 
that   the   deponent  left   the  state  with 

Vol.  VII 


418 


DEPOSITIONS 


Diligence  To  Procure  Attendance.  —  In  a  few  states  a  party  offering 
the  deposition  of  a  witness  absent  from  the  jurisdiction  must  have 
made  a  reasonable  effort  to  procure  his  attendance  at  the  trial,12  but 
such  requirement  is  not  general.11 

5.  Death  of  Witness.  —  The  death  of  a  deponent  is  sufficient 
ground  for  using  his  deposition  in  probably  all  jurisdictions.14 


his  family  to  go  to  another  state,  and 
that  letters  had  been  received  from 
his  wife  postmarked  in  that  state,  was 
held  sufficient  evidence  of  his  absence 
from  the  state  where  his  deposition 
was  given.  Parker  v.  State,  18  Tex. 
App.  72. 

Letters. — Evidence  of  persons  within 
the  state  receiving  letters  from  the 
deponent  from  out  of  the  state  since 
the  giving  of  his  deposition  is  prima 
facie  evidence  of  the  deponent's  ab- 
sence from  the  state.  Carman  v.  Kelly, 
5  Hun  (N.  Y.)  283. 

A  letter  received  from  the  deponent 
in  another  state,  stating  that  he  was 
permanently  located  there,  is  sufficient 
evidence  that  he  has  removed  from  the 
state  where  the  case  is  pending.  Post 
v.  State,  10  Tex.  App.  579. 

Inquiries. — Testimony  that  inquiries 
had  been  made  for  the  deponent  at  his 
former  place  of  business  and  at  other 
places  of  various  people  who  had 
known  him,  and  that  they  did  not 
know  where  he  was,  but  understood 
that  he  was  in  another  state,  was  held 
sufficient  preliminary  proof  to  admit 
his  deposition.  Renton  v.  Monnier,  77 
Cal.  449,  19  Pac.  820. 

Testimony  of  a  witness  that  he  had 
last  seen  deponent  about  six  weeks 
previously,  but  not  stating  his  habits 
of  intercourse  with  the  deponent,  and 
that  he  had  called  on  the  morning  of 
the  trial  at  deponent's  house  and  been 
informed  by  his  wife  that  deponent 
had  gone  to  Chicago,  without  stating 
how  long  before,  was  held  insufficient 
proof  of  deponent's  absence  from  the 
state.  Frv  v.  Bennett,  4  Duer  (N.  Y.) 
247,   1  Abb.  Pr.  289. 

Proof  of  Sailing. — As  to  the  suffi- 
ciency of  the  proof  of  sailing  to  a 
foreign  country,  see  Carruthers  v. 
Graham,  Car.  &  M.  (Eng.)  5,  41  E. 
C.  L.  9;  Varicas  v.  French,  2  Car.  & 
K.  (Eng.)  1008,  61  E.  C.  L.  1008;  Ward 
r.  Wells,  1  Taunt.  (Eng.)  461,  10  R. 
P.  581;  Falconer  v.  Hanson,  1  Camp. 
171,  10  R.  R.  663. 

It  will  not  be  presumed  because  the  de- 
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ponent  is  a  seafaring  man  that  he  has 
departed  from  the  jurisdiction.  Bowie 
v.  Talbot,  1  Cranch  C.  C.  247,  3  Fed. 
Cas.  No.  1,732. 

An  affidavit  to  obtain  a  commission 
which  stated  that  the  witness  was  em- 
ployed in  the  United  States  navy  was 
held  sufficient  showing,  prima  facie, 
that  he  was  not  within  the  jurisdiction 
of  the  court.  Golding  v.  The  America, 
20  La.  Ann.  455. 

Waiver  of  Proof. — A  party  is  bound 
by  an  express  waiver  of  proof  of  the 
absence  of  a  deponent  when  his  depo- 
sition is  offered  at  the  trial.  Estate 
of  Learned,   70   Cal.   140,   11   Pac.   587. 

12.  Under  some  statutes  a  witness 
who  is  without  the  distance  prescribed 
for  the  use  of  his  deposition  but  within 
the  state  must  be  subpoenaed.  Sparrow 
r.  Blount,  90  X.  C.  514. 

It  was  formerly  held  that  a  sub- 
poena must  be  served  upon  a  witness 
who  resided  more  than  100  miles  from 
the  place  of  sitting  of  a  federal  court. 
Brown  v.  Gallowav,  Pet.  C.  C.  291,  4 
Fed.  Cas.   No.   2,006. 

It  has  been  held  necessary  to  serve 
a  subpoena  where  possible  to  keep  a 
witness  within  the  jurisdiction.  Mif- 
flin V.  Bingham,  1  ball.  (U.  S.)  272, 
1  L.  ed.  133;  Ellis  i\  Planters'  Bank, 
7  How.   (Miss.)   235. 

13.  Jenkins  v.  Richardson,  6  J.  J. 
Marsh.    (Ky.)    441,   22   Am.   Dec.   82. 

When  it  is  clearly  shown  that  the 
deponent  is  not  within  the  jurisdiction, 
a  subpoena  need  not  have  been  issued. 
Mifflin  v.  Bingham,  1  Dall.  (U.  S.) 
272,  1  L.  ed.  133;  Leatherberrv  v.  Rad- 
eliffe,  5  Cranch  C.  C.  550,  15  Fed.  Cas. 
No.  8,163;  Banert  v.  Day,  3  Wash.  C. 
C.  243,  2  Fed.  Cas.  No.  836;  Covan- 
hovan  V.  Hart,  21  Pa.  495,  60  Am. 
Dec.  57;  Pennock  v.  Freemau,  1  Watts 
(Pa.)  401;  Rankin  v.  Cooper,  2  Browne 
(Pa.)  13. 

14.  U.  S.— United  States  Life  Ins. 
Co.  V.  Ross,  102  Fed.  722,  42  C.  C.  A. 
601.  Ark. — Lawrence  r.  La  Cade,  46 
Ark.  378.  Mass.— Radclyffe  r.  Barton, 
161    Mass.   327,   37   N.   E.   373.     Minn. 
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6.  Inability  of  Witness  To  Attend.  —  The  inability  of  a  deponent 
to  attend  the  trial  and  testify  from  age,  infirmity  or  sickness  is  a 
very  common  ground  for  the  admission  of  his  deposition.15  His  in- 
ability to  testify  at  the  trial  must  be  clearly  established.16 


Lamberton  V.  Windom,  18  Minn.  506. 
N.  H. — Dearborn  v.  Dearborn,  10  N. 
H.  473.  N.  J. — Lawrence  V.  Finch,  17 
N.  J.  Eq.  234.  N.  Y.— Clark  v.  Phil- 
lips, 65  Misc.  166,  119  N.  Y.  Supp. 
360.  N.  0.— State  V.  Valentine,  29  N. 
C.  225.  Ohio. — Meador  v.  Eoot,  11 
Ohio  C.  C.  81,  5  Ohio  Cir.  Dec.  61. 

Presumption  of  death  was  entertained 
where  witnesses  who  had  given  their 
depositions  forty  years  before  and 
were  at  that  time  from  forty-nine  to 
eighty  years  of  age.  Colvert  v.  Mill- 
stead,  5  Leigh  (Va.)  88. 

15.  Ala. — Henry  v.  Northern  Bank, 
63  Ala.  527;  Reese  v.  Beck,  24  Ala. 
651;  Worthy  r.  Patterson,  20  Ala.  172. 
Cal  —  In  re'Dolbeer's  Estate,  149  Cal. 
227,  86  Pac.  695.     Del.— Van  r.  Draper, 

2  Houst.  126.  Ga  —  Weaver  v.  Peteet, 
26    Ga.    292.      Ind  —  Norris    v.    Norris, 

3  Ind.  App.  500,  28  N.  E.  1014.  Ky. 
Cantrell  v.  Hewlett,  2  Bush  311.  Me. 
Chase  v.  Springvale  Mills  Co.,  75  Me. 
156;  Goodwin  v.  Mussey,  4  Me.  88. 
Mich.— People  v.  Droste/l60  Mich.  66, 
125  N.  W.  87.  Miss. — American  Exp. 
Co.  v.  Bradford,  82  Miss.  130,  33  So. 
843.  N.  Y.— Clark  v.  Dibble,  16  Wend. 
601;  Jackson  v.  Perkins,  2  Wend.  308; 
Sheldon  r.  Wood,  2  Bosw.  267;  Mc- 
Arthur  v.  Soule,  5  Hun  63.  N.  C. 
Willeford  v.  Bailev,  132  N.  C.  402,  43 
S.  E.  928;  Barton  v.  Morphis,  15  N.  C. 
240.  Pa.— Covanhovan  r.  Hart,  21  Pa. 
495,  60  Am.  Dec.  57;  Beitler  v.  Study, 
10  Pa.  418.  S.  C— Sims  v.  Sims,  '3 
Brev.  252.  Tex. — Stewart  v.  State 
(Tex.  Crim.),  26  S.  W.  203.  Va. 
Nuckols  v.  Jones,  8  Gratt.  267;  Pollard 
v.  Lively,  2  Gratt.  216;  Lynch  v. 
Thomas.  3  Leigh  682.  Eng.— Watkins 
V.  Atchison,  10  Hare  46,  68  Eng.  Re- 
print 1141. 

Illness  of  Deponent. — The  deposition 
of  a  witness  who  has  been  in  court, 
but  has  been  compelled  by  sickness 
to  return  home,  may  be  read.  Kirton 
f.  Bull,  168   Mo.   622,   68  S.   W.   927. 

The  testimony  of  a  witness  upon  a 
former  trial  has  been  admitted  in  evi- 
dence where  he  was  unable  from  illness 
to  attend  court,  in  the  absence  of  any 
statute  upon  the  subject.  Chase  v. 
Springvale  Mills  Co.,  75  Me.  156;  Rog- 


ers'   Lessee    v.    Raborg,    2    Gill     &     J. 
(Md.)  54. 

16.  U.  S—  Weed  v.  Kellogg,  6  Mc- 
Lean 44,  29  Fed.  Cas.  No.  17,345;  Ban- 
ert  v.  Day,  3  Wash.  C.  C.  243,  2  Fed. 
Cas.  No.  836.  Cal.— In  re  Dolbeer's 
Estate,  149  Cal.  227,  86  Pac.  695.  Colo. 
Stone  v.  Victor  Elee.  Co.,  36  Colo.  370, 
85  Pac.  327.  Ga.— Brooks  v.  Ashburn! 
9  Ga.  297.  Idaho.— State  v.  Zarlenga 
14  Idaho  305,  94  Pac.  55.  Ind.— Haun 
v.  Wilson,  28  Ind.  296.  la.— Sax  v. 
Davis,  71  Iowa  406,  32  N.  W.  403! 
Ky.— Taylor  v.  Whiting,  4  T.  B.  Mon! 
364.  Mich. — Emlaw  v.  Emlaw,  20 
Mich.  11.  Miss.— Neely  r.  Planters' 
Bank,  4  Smed.  &  M.  113;  Ellis  v. 
Planters'  Bank,  7  How.  235.  N.  Y. 
Jackson  v.  Rice,  3  Wend.  180,  20  Am 
Dec.  683.  Ore.— State  v.  McDonald 
55  Ore.  419,  103  Pac.  512,  104  Pac. 
967,  106  Pac.  444;  Carter  v.  Wakeman 
45  Ore.  427,  78  Pac.  362.  Va.— Tavloe 
v.  Smith,  10  Gratt.  557;  Nuckols  v. 
Jones,  8  Gratt.  267.  Eng.— Barton  v. 
North  Staffordshire  R.,  56  L.  T.  601 
35  W.  R.   536. 

Feeble  Health.— It  is  not  sufficient 
to  show  that  the  deponent  is  in 
"feeble  health."  Lund  v.  Dawes,  41 
Vt.   370. 

Bodily  Infirmity.— Proof  that  the  de- 
ponent was  unable  to  attend  court  from 
"bodily  indisposition"  was  held  insuf- 
ficient under  a  statute  providing  for 
reading  the  deposition  of  witnesses  un- 
able to  attend  from  age  or  "bodily 
infirmity."  Brooks  r.  Ashburn,  9  Ga. 
297. 

Proof  that  a  witness  who  has  been 
subpoenaed  was  infirm  and  unable  to 
leave  his  home  twelve  days  before  the 
trial  raises  a  prima  facie  presumption 
that  he  is  unable  to  attend  court. 
Worthy  p.  Patterson,  20  Ala.  172. 

Proof  that  the  deponent  was  seventy- 
four  years  of  age  and  that  she  could 
not,  in  the  judgment  of  another,  endure 
the  fatigue  of  a  journey  to  the  place 
of  trial  without  serious  hazard  to  her 
health  was  held  to  justify  the  use  of 
her  deposition.  Jackson  v.  Perkins,  2 
Wend.  (N.  Y.)  308.  See  also  In  re 
McCoskrv's  Estate,  10  Civ.  Proc.  (N. 
Y.)  178;  Sheldon  v.  Wood,  2  Bosw.  (N. 
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7.  Presumptions.  —  a.  Absence  From  Jurisdiction.  —  It  will  be 
presumed,  prima  facie,  that  a  deponent  who  gave  his  deposition  in 
another  jurisdiction  is  absent  from  the  jurisdiction  of  the  court  at 
the  time  of  the  trial.17 


Y.)  267,  where  there  was  sufficient  evi- 
dence of  inability  to  attend. 

Inability  To  Walk. — Evidence  that 
the  deponent  was  seventy-five  years  old 
and  Buffering  from  rheumatism  and  only 
able  to  walk  about  her  house  with  the 
aid  of  a  cane  was  held  sufficient  to 
justify  the  admission  of  her  deposition 
though  a  physician  testified  that  she 
might  be  able  to  attend  court  without 
injury.  Norris  v.  Norris,  3  Ind.  App. 
500,  28  N.  E.  1014.  But  in  Pipher  v. 
Lodge,  16  Serg.  &  E.  (Pa.)  214,  the 
court  refused  to  admit  the  deposition 
of  a  witness  who  was  unable  to  walk, 
but  who  had  been  within  ten  miles  of 
the  court  house  a  few  days  before,  and 
could  safely  be  brought  there  in  a 
carriage. 

Paralysis. — The  deposition  of  a  wit- 
ness who  was  aged  and  very  infirm 
from  a  recent  attack  of  paralysis  was 
admitted  in  -Van  v.  Draper,  2  Houst. 
(Del.)  126.  See  also  Sogers'  Lessee  V. 
Eaborg,  2  Gill.  &  J.  (Md.)  54;  Covan- 
hovan  v.  Hart,  21  Pa.  495,  60  Am. 
Dec.   57. 

Insanity. — Insanity  of  a  deponent  is 
a  "bodily  infirmity"  authorizing  the 
use  of  his  deposition.  Stewart  V,  State 
(Tex.   Crim.),  26   S.  W.   203. 

Advanced  Pregnancy  of  deponent  is 
cause  for  using  her  deposition.  N.  Y. 
Clark  v.  Dibble,  16  Wend.  601.  N.  C. 
Barton  v.  Morphis,  15  N.  C.  240.  Pa. 
Beitler  r.  Study,  10  Pa.  418. 

Sickness  in  Family. — That  the  de- 
ponent was  the  mother  of  a  child  so 
sick  that  she  could  not  leave  it  was 
held  to  authorize  the  use  of  her  deposi- 
tion. Avery  V.  Woodruff,  1  Eoot 
(Conn.)    76. 

But  the  attendance  of  a  wife  upon 
her  sick  husband  is  not  such  an  in- 
firmity as  will  authorize  the  admission 
of  her  deposition.  Boise  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  6  Okla.  243,  51  Pac. 
662. 

Official  Duty.— The  fact  that  the  of- 
ficial duties  of  the  deponent  as  prose- 
cuting attorne}r  of  a  circuit  required 
his  attendance  at  the  time  of  the  trial 
at  a  different  place  was  held  prima 
facie  sufficient  to  authorize  the  admis- 
sion of  his  deposition,  where   the   stat- 
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ute  provided  for  using  the  depositions 
of  witnesses  unable  by  age,  sickness, 
"or  otherwise,"  to  attend  court.  Coons 
V.  Thompson,  4  Blackf.  (Ind.)  8.  See 
also  III,  supra. 

Character  of  Evidence. — The  inability 
of  the  deponent  was  permitted  to  be 
shown  by  answers  as  to  his  condition 
put  to  him  shortly  before  the  trial  by 
ov.e  of  the  parties  who  was  not  a  medi- 
cal expert.  McArthur  v.  Soule,  5  Hun 
(N.  Y.)  63. 

A  return  of  not  found  upon  a  sub- 
poena issued  only  a  few  days  before  the 
trial  is  not  sufficient  evidence  that  the 
witness  is  unable  to  attend  court. 
Jones  v.  Greenolds,  1  Cranch  C.  C. 
339,  13  Fed.  Cas.  No.   7,464. 

Present  Ability. — Where  the  age  and 
infirmity  of  the  witness  are  shown  by 
the  magistrate's  certificate,  the  present 
ability  of  the  deponent  to  attend  court 
may  be  shown  by  the  other  party. 
West  Boylston  v.  Sterling,  17  Pick. 
(Mass.)  126. 

Matter  of  Discretion. — This  matter 
should  be  left  to  the  sound  discretion 
of  the  trial  court.  State  V.  McDonald, 
59  Ore.  520.  117  Pac.  281. 

17.  U.  S. — Patapsco  Ins.  Co.  v 
Southgate,  5  Pet.  604,  8  L.  ed.  243 
Texas  &  P.  E.  Co.  v.  Eeagan,  118  Fed 
815,  55  C.  C.  A.  427.  Cal  —  in  re  Dol 
beer's  Estate,  149  Cal.  227,  86  Pac 
695.  Del. — Parker  v.  Welsh,  4  Houst 
233.  Ky. — Jenkins  v.  Eiehardson,  6 
J.  J.  Marsh.  441,  22  Am.  Dec.  82;  Gilly 
v.  Singleton,  3  Litt.  249.  Me.— Brown 
V.  Burnham,  28  Me.  38;  Logan  v.  Mon- 
roe, 20  Me.  257.  Mich. — Talcott  v. 
Freedman,  140  Mich.  32,  103  N.  W. 
535,  distinguishing  Emlaw  V.  Emlaw,  20 
Mich.  11.  Mo. — Michael  V.  Matheis, 
77  Mo.  App.  556.  Neb. — Chicago,  etc. 
E.  Co.  V.  Krayenbuhl,  70  Neb.  766. 
98  N.  W.  44;  Lowe  v.  Vaughan,  48 
Neb.  651,  67  N.  W.  464;  Sells  v.  Hag- 
gard, 21  Neb.  357,  32  N.  W.  66.  N.  J. 
Burley  V.  Kitchell,  20  N.  J.  L.  305. 
N.  Y. — Nixon  v.  Palmer,  10  Barb.  175. 
Pa.— Waters  v.  Wing,  59  Pa.  211.  S.  C. 
Oliver  v.  Columbia,  N.  &  L.  E.  Co., 
65  S.  C.  1,  43  S.  E.  307;  Kaufman  v. 
Caughman,  49  S.  C.  159,  27  S.  E.  16. 
Tex.— Cowell  v.  State.  16  Tex.  App.  57. 
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b.  Age  and  Infirmity.  —  In  some  cases,  generally  under  special 
statutes,  courts  have  presumed  the  continuance  of  the  inability  of  a 
deponent  to  attend  court  from  age  and  infirmity.18  But  ordinarily, 
neither  illness19  of  a  deponent  at  the  time  of  giving  his  deposition, 


Vt.— Randolph  v.  Woodstock,  35  Vt. 
291.  Wash. — Heinzerling  v.  Agen,  49 
Wash.  G47,  96  Pac.  223.  W.  Va.— Han- 
lev  v.  West  Va.  C.  &  P.  R.  Co.,  59  W. 
Va.  419,  53  S.  E.  625;  Hoopes  v.  De- 
vaughn,  43  W.  Va.  447,  27  S.  E.  251. 
See  Hayes  v.  Brandt,  80  Ark.  592,  98 
S.  W.  368;  Moore  v.  Fryman  (Iowa), 
134  N.  W.  534.  See  also  Donnell  v. 
Walsh,  6  Bosw.  (N.  Y.)  621;  Burpee  v. 
Carvill,  16  N.  Bruns.  (Can.)  141. 
Contra. — Gardner  v.  Bennett,  6  Jones  & 
S.   (N.  Y.)    197. 

Presumption  of  Absence. — This  pre- 
sumption is  not  overcome  by  the  testi- 
mony of  the  witness  in  his  deposition 
that  he  expects  to  be  present  at  the 
term  of  court  at  which  the  cause  is  to 
be  tried  (Nevan  v.  Roup,  8  Iowa  207), 
nor  by  evidence  that  the  witness  had 
been  within  the  distance  prescribed  for 
his-  attendance  during  the  interval  be- 
tween the  giving  of  his  deposition  and 
the  time  of  the  trial  (Brown  v.  Burn- 
ham,  28  Me.  38).  The  rule  is  the 
same  where  the  deposition  of  a  wit- 
ness is  taken  in  another  state,  though 
he  has  no  home  or  family.  Gould  v. 
Crawford,  2  Pa.  89. 

Continuance  of  Residence  Presumed. 
Where  a  witness  examined  de  bene  esse 
under  the  federal  statute  lived,  at  the 
time  of  the  examination,  more  than 
100  miles  from  the  place  of  the  trial, 
it  will  be  presumed  that  he  continues 
to  reside  at  such  place.  Patapsco  Ins. 
Co.  v.  Southgate,  5  Pet.  (U.  S.)  604, 
8  L.  ed.  243. 

Where  Deposition  Taken,  in  Juris- 
diction.— It  was  held  that  it  need  not 
be  shown  that  a  non-resident  witness 
was  not  within  the  jurisdiction,  though 
his  deposition  was  taken  in  the  state. 
Gilly  V.  Singleton,  3  Litt.  (Ky.)   249. 

Contra. — Johnson  v.  Fowler,  4  Bibb 
(Ky.)  521. 

Deponent  Frequently  in  Jurisdiction. 

But  it  was  held  that  where  the  witness 

frequently  came   to   the   place   of   trial, 

inquiry   should    be    made    at    his    usual 

ping  place  in  the  city.     Gardner  v. 

nett,    6    Jones    &    S.    (N.    Y.)    197. 

M'nce  that   the   deponent   resides  in 

another  state  and  that  inquiry  has  been 


made  at  his  usual  place  of  abode  in  the 
state  without  finding  him,  is  sufficient 
evidence  of  his  absence  from  the  state. 
Bronner  v.  Frauenthal,  37  K  Y.  166. 
Evidence  that  the  witness  resides  with- 
out the  state  and  return  of  not  found 
on  a  subpoena  for  him  are  sufficient 
proof  to  admit  his  deposition  in.  evi- 
dence. Kelly  v.  Benedict,  5  Rob.  (La.) 
138. 

18.  Ga.— Weaver  v.  Peteet.  26  Ga. 
292.  Mich. — Taylor  v.  Taylor's  Estate, 
138  Mich.  658,  101  N.  W.  832.  Vt. 
Pierson  v.  Catlin,  18  Vt.  77.  Wash. 
Hennessy  v.  Niagara  Fire  Ins.  Co.,  8 
Wash.  91,  35  Pac.  585,  40  Am.  St.  Rep. 
892. 

But  that  the  deponent  was  seventy- 
five  years  old  and  infirm  when  he  gave 
his  deposition  was  held  insufficient 
proof  of  his  inability  to  attend  court 
in  Ails  v.  Sublit,  3  Bibb  (Ky.)  204. 

Where  the  witness  stated,  in  a  depo- 
sition given  more  than  four  years  be- 
fore, that  he  then  lived  more  than 
twenty  miles  from  the  place  of  trial, 
and  was  over  sixty  years  of  age,  and 
had  been  long  afflicted  with  a  disease 
that  made  traveling  impracticable,  it 
was  held  that  his  deposition  should  be 
admitted  without  further  preliminary 
proofs.  Todd  v.  Martin,  15  Ky.  L. 
Rep.  238. 

19.  Haun  v.  Wilson,  28  Ind.  296. 
But  see  Hunsinger  v.  Hofer,  110  Ind. 
390,  11  N.  E.  463. 

Inability  to  attend  the  trial  from  per- 
manent sickness  does  not  mean  that 
the  sickness  should  be  incurable,  but 
that  it  should  be  of  that  degree  of 
I  ermanency  to  make  it  last  beyond  the 
time  of  the  impending  trial.  Beaufort 
V.  Crawshav,  1  H.  &  R.  (Eng.)  638, 
35  L.  J.  C.  P.  342,  L.  R.  1  C.  P.  699, 
12  Jur.  N.  S.  709,  14  L.  T.  729,  14  W. 
R.  989. 

The  fact  that  the  deponent  was  sev- 
enty-four years  of  age  and  had  suffered 
from  injury,  but  was  able  to  go  three 
miles  to  the  place  where  his  deposition 
was  taken  a  year  before,  was  held  in- 
sufficient proof  of  his  inability  to  at- 
tend court.  Sax  v.  Davis,  71  Iowa  406, 
32  N.  W.  403. 
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nor  age-0  alone  will  be  presumed  to  prevent  his  testifying  upon  the 
trial. 

8.  Proof  of  Ground  for  Using.  —  a.  By  Return  of  Subpoena. 
Some  authorities  seem  to  hold  that  the  inability  of  a  deponent  to 
attend  court  should  ordinarily  be  shown,  in  part,  by  the  service  of 
subpoena.21  But  if  the  disability  of  the  deponent  is  clearly  shown, 
the  issuance  of  a  subpoena  is  unnecessary.22  On  the  other  hand,  the 
mere  service  of  subpoena  and  the  failure  of  the  witness  to  attend 
court  are  not  sufficient  proof  of  his  inability  to  do  so.23 

b.  By  Certificate.  —  Ground  for  the  use  of  a  deposition  is  some- 
times shown  by  the  return  of  the  commissioner  or  officer  taking  it, 
aided  by  legal  presumption  of  the  continuance  of  the  cause  for  taking 
ft  recited.24 

c.  By  the  Deposition.  —  It  may  be  shown  by  the  deposition  itself 
that  at  the  time  it  was  taken  the  deponent  was  a  non-resident,  or 
lived  more  than  the  prescribed  distance  from  the  place  of  trial,25  or 
was  aged  and  infirm,26  or  expected  to  leave  the  jurisdiction.27 


20.  That  the  deponent  is  sixty-five 
years  of  age  is  not  of  itself  sufficient 
proof  of  his  inability  to  attend  court. 
Banert  v.  Day,  3  Wash.  C.  C.  243,  2 
Fed.  Cas.  No.  836.  Nor  is  the  fact  that 
he  was  eighty  years  of  age  when  he 
gave  his  deposition.  Jackson  r.  Rice, 
3  Wend.  (N.  Y.)  180,  20  Am.  Dec.  683. 
See  also  Darnall  V.  Goodwin,  1  Har.  & 
J.   (Md.)   282. 

See:  Cal.— In  re  Dolbeer's  Estate, 
149  Cal.  227,  86  Pac.  695.  Colo.— Stone 
V.  Victor  Elec.  Co.,  36  Colo.  370,  85 
Pac.  327.  Ore. — Carter  v.  Wakeman, 
45  Ore.  427,  78  Pac.  362. 

21.  U.  S.— Mifflin  v.  Bingham,  1 
Dall.  272,  1  L.  ed.  133;  Pettibone  v. 
Derringer,  1  Bob.  Pat.  Cas.  152,  4  Wash. 
C.  C.  215,  19  Fed.  Cas.  No.  11,043; 
Penns  v.  Ingraham,  2  Wash.  C.  C.  487, 
19  Fed.  Cas.  No.  10,944.  Pa.— Bibbey 
V.  Metropolitan  Life  Ins.  Co.,  3  Pa. 
Dist.  234.  Tenn. — Coulter  v.  Purcell, 
1  Overt.  479. 

See  also  Averitt  r.  Metropolitan  St. 
Bwv.  Co.,  151  Mo.  App.  265,  131  S.  W. 
752" 

22.  Del. — Van  v.  Draper,  2  Houst. 
126.  Pa. — Covanhovan  v.  Hart,  21  Pa. 
495,  60  Am.  Dec.  57.  Va. — Lynch  v. 
Thomas,  3  Leigh  682. 

23.  Whitesell  r.  Crane,  8  Watts  & 
S.  (Pa.)  369;  Parker  v.  Farr,  1  Browne 
(Pa.)  252;  O 'Conner  v.  Layton,  2  Am. 
Law  Reg.  O.  S.  (Pa.)  121;  Minnis  v. 
Echols.  2  Hen.  &  M.   (Va.)   31. 

24.  See  XV.  A,  supra. 

25.  Ky.— Todd    v.    Martin,    15    Ky. 
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L.  Rep.  238.  Mass.— Todd  v.  Bishop, 
136  Mass.  386.  Mo.— Michael  v.  Ma- 
theis,  77  Mo.  App.  556.  Neb. — Lowe 
v.  Vaughan,  48  Neb.  651,  67  N.  W.  464; 
Sells  v.  Haggard,  21  Neb.  357,  32  N.  W. 
66.  Wash. — Hennessy  v.  Niagara  Fire 
Ins.  Co.,  8  Wash.  91,  35  Pac.  585,  40 
Am.  St.  Rep.  892.  W.  Va.— Hoops  v. 
Devaughn,  43  W.  Va.  447,  27  S.  E.  251. 
But  see:  N.  Y. — Gardner  r.  Bennett, 
6  Jones  &  S.  197.  Va.— Pollard  P. 
Lively,  2  Gratt.  216.  Wis.— Hinckley 
v.  Beckwith,  23  Wis.  328. 

See  also  Moore  v.  Fryman  (Iowa), 
134  N.  W.  534;  Abbott  r.  L'Homme- 
dieu,  10  W.  Va.  677.  And  contra,  Grin- 
nan  v.  Mockbee.  29   Mo.  345. 

26.  Todd  v.  Martin,  15  Ky.  L.  Rep. 
238;  Pollard  v.  Lively,  2  Gratt.  (Va.) 
216. 

27.  Stockton  v.  Graves,  10  Ind.  294; 
Kinney  r.  Berran,  6  Cush.  (Mass.)  394. 
But  see  Livermore  v.  Eddy,  33  Mo.  547. 

But,  of  course,  the  statement  of  a 
witness  in  his  deposition  that  he  is 
about  to  leave  the  jurisdiction  is  not 
of  itself  sufficient  evidence  of  his  ab- 
sence therefrom  at  a  time  considerably 
later.  Wetherell  v.  Patterson,  31  Mo. 
458;  People  v.  Hadden,  3  Denio  (N.  Y.) 
220. 

Evidence  that  the  deponent  had  stat- 
ed that  "he  was  going  to  leave  for 
Europe  tomorrow"  was  held  not  to  be 
sufficient  proof  of  his  absence  from  the 
state  three  months  afterwards.  Gaul 
v.  Wenger,  19  Mo.  541.  The  statement 
of   a   witness   in    his    deposition    taken 
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d.  By  Oath  or  Affidavit.  —  Proper  cause  for  the  use  of  a  deposition 
may  be  proved  by  the  oath  of  a  witness  in  court  ;28  or  it  may  be  proved 
by  the  affidavit  of  a  person  having  knowledge  of  the  facts.'-9 

e.  Sufficiency  of  Proof  Question  for  Court. —  The  court,  and  not 
the  jury,  should  pass  on  the  sufficiency  of  the  preliminary  proofs.30 
It  will  be  presumed,  in  the  absence  of  a  contrary  record,  that  its 
finding  is  correct.31 

XX.  OBJECTIONS  AND  WAIVERS. —  A.  Objections.  —  1. 
Time  for  Interposing  Objections.  —  a.  Generally.  —  It  has  been  held, 
as  a  general  principle,  that  objections  may  be  made  to  depositions 


four  months  before  the  trial  that  he 
expected  to  leave  for  Texas,  and  the 
return  of  a  subpoena  not  found,  were 
held  not  to  show  that  he  was  without 
the  jurisdiction.  Wetherell  v.  Patter- 
son, 31  Mo.  458. 

28.  Parker  v.  State,  18  Tex.  App. 
72;  Pinkney  v.  State,  12  Tex.  App. 
352.  See  also  Dovle  v.  St.  Louis  Transit 
Co.,  124  Mo.  App.  504,  101  S.  W.  598; 
Nuckols  V.  Jones,  8  Gratt.  ( Va.)  267. 

The  "professional  statement  of  coun- 
sel" is  not  sufficient  evidence  that  a 
deponent  is  unable  to  attend  court. 
Murdock  v.  McNeely,  1  Ohio  C.  C.  16. 

A  party  is  not  a  competent  witness 
to  prove  the  sickness  of  a  deponent. 
Willis   v.   Brown's   Exr.,   3   N.   C.   48. 

Contra. — Keyser  v.  Kodgers,  50  Pa. 
275. 

The  Missouri  statutes  provide  (sec- 
tion 2904,  Rev.  St.  1S99):  "The  facts 
which  would  authorize  the  reading  of 
the  deposition  may  be  established  by 
the  testimony  of  the  deposing  witness 
or  the  certificate  of  the  officer  taking 
the  same:  First,  if  the  witness  resides 
or  is  gone  out  of  the  state;  second,  if 
he  be  dead;  third,  if  by  reason  of  age, 
Sickness  or  bodily  infirmity,  he  be  un- 
able  to  or  cannot  safely  attend  court; 
fourth,  if  he  resides  in  a  county  other 
than  that  in  which  the  trial  is  hold, 
or  if  he  be  gone  to  a  greater  distance 
than  forty  miles  from  the  place  of 
trial  without  the  consent,  connivance 
or  collusion  of  the  party  requiring  his 
testimony."  etc.  Averitt  V.  Metropol- 
itan St.  R.  Co.,  151  Mo.  App.  265,  131 
S.  W.  752. 

also  Moudy  v.  St.  Louis  R.  &  P. 
Co..   1,".'   Mo.  App.   413,   130   S.   W.  476. 

29.  U.  S.  — Jones  v.  Greenolds,  1 
Crunch  C.  C.  339,  13  Fed.  Cas.  No. 
7,464.  Ky.— Louisville  &  N.  R.  Co.  v. 
Shaw's  Admr.,  21  Ky.  L.  Rep.  1041,  53 
S.  W.  1048.    Mich.— Wanner  v.  Wayne 


Cir.  Judge,  169  Mich.  231,  134  N.  W. 
993;  Patterson  v.  Wabash,  St.  L.  &  P. 
R.  Co.,  54  Mich.  91,  19  N.  W.  761.  S.  C. 
Sims  r.  Sims,  3  Brev.  252.  Va.— Tayloe 
v.  Smith,  10  Gratt.  557;  Pollard"  v. 
Lively,  2  Gratt.  216. 

It  seems  to  be  permissible  in  Michi- 
gan to  use,  for  this  purpose,  the  affi- 
davit attached  to  the  notice  of  taking 
depositions.  Patterson  v.  Wabash,  St. 
L.  &  P.  R.  Co.,  54  Mich.  91,  19  N.  W. 
761.  The  affidavit  may  be  made  by  the 
deponent.  Styles  V.  Decatur,  131  Mich. 
443,  91  N.  W.  622;  Nuckols  v.  Jones, 
8  Gratt.  (Va.)  267.  Or  by  an  interested 
partv.  Jackson  V.  Kent,  7  Cow.  (N. 
Y.)  59. 

30.  Wanner  v.  Wayne  Cir.  Judge, 
169  Mich.  231,  134  N.  W.  993. 

But  in  Garner  v.  Cutler,  28  Tex.  175, 
it  was  held  that  after  the  introduction 
of  the  deposition  the  question  as  to 
whether  or  not  the  alleged  deponent 
had  been  impersonated  by  another  per- 
son   might    be    submitted    to    the   jury. 

The  question  of  the  deponent's  abil- 
ity to  attend  court  rests  largely  in  the 
discretion  of  the  trial  court.  Parks  v. 
Dunkle,  3  Watts  &  S.  (Pa.)   291. 

31.  Hunsinger  v.  Hofer,  110  Ind. 
390,  11  N.  E.  463;  Burley  v.  Kitchell, 
20  N.  J.  L.  305.  See  also  Averitt  v. 
Metropolitan  St.  Ry.  Co.,  151  Mo.  App. 
265,  131  S.  W.  752. 

Presumption  of  Proper  Ruling. — The 
same  presumption  exists  where  deposi- 
tions have  been  admitted  in  evidence 
bv  a  referee.  Stoddard  v.  Hill,  38  S. 
C.  385,  17  S.  E.  138. 

Whore  there  is  some  evidence  to  sup- 
port the  finding  of  the  court  below, 
it  will  not  ordinarily  bo  disturbed. 
Branton  v.  O'Briant,  93  N.  C.  99; 
O'Connor  v.  Lavton,  2  Am.  Law.  Reg. 
().   S.    (Pa.)    L21. 

Absence  of  Abuse  of  Discretion. — In 
the  absence  of  abuse  of  discretion  the 
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when  they  are  offered  in  evidence,  except  as  statutes32  provide  other- 
wise. But  courts  frequently  provide  in  the  order  allowing  a  commis- 
sion,33 or  parties  by  stipulation,34  that  objections  to  testimony  may  be 
made  when  the  deposition  is  offered  in  evidence.  Courts,  however, 
have  frequently  refused  to  consider  merely  formal  objections  not  made 
within  a  reasonable  time  after  the  return  and  filing  of  depositions.35 
Good  faith  and  the  saving  of  expense  require  some  objections  to 
be  made  before  or  at  the  taking  of  depositions.36 


action  of  the  court  will  not  be  dis- 
turbed. Wanner  v.  Wavne  Cir.  Judge, 
169   Mich.   231,   134   N.   W.   993. 

32.  Mills  v.  Dunlap,  3  Cal.  94;  Dye 
v.  Bailey,  2  Cal.  383.  Contra,  Dodge 
V.  Israel,  4  Wash.  C.  C.  323,  7  Fed. 
Cas.  No.  3,952;  Marcy  V.  Ross,  12  Vt. 
484.  See  also  Cowan  v.  Ladd,  2  Ohio 
St.  322. 

33.  Maryland  Trust  Co.  V.  Kirby 
Lumb.  Co..  149  Fed.  443. 

34.  Effect  of  Stipulation.— Where 
parties  by  stipulation  agree  that  "any 
objection  which  might  have  been  urged 
or  taken  at  the  time  the  deposition  was 
taken  before  the  commissioner  may  be 
brought  to  the  attention  of  the  court 
and  objected  to  at  the  time  of  the  trial 
of  the  cause."  a  party  must  nevertheless 
interpose  his  objection  before  the  wit- 
ness answers  the  question  or  the  objec- 
tion is  waived,  and  merely  moving  to 
strike  the  statement  of  the  witness  from 
the  deposition  is  insufficient.  Republic 
Iron  &  Steel  Co.  v.  Lawson  (Ala.), 
56  So.  597. 

35.  U.  S.— Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  Ct.  950,  37  L.  ed.  819; 
Shutte  17.  Thompson,  15  Wall.  151,  21 
L.  ed.  123;  The  Emulous,  24  Fed.  43; 
Bank  of  Danville  V.  Travers,  4  Biss. 
507,  2  Fed.  Cas.  No.  886.  Ark.— Hemp- 
hill v.  Miller,  16  Ark.  271.  la.— Tin- 
ning V.  Mumm,  146  Iowa  263,  125  N. 
W.  203;  Watson  v.  Russell,  18  Iowa  79. 
Ky.  —  Waller  r.  Logan,  5  B.  Mon.  515. 
N.  Y. — Skinner  v.  Dayton,  5  Johns.  Ch. 
191;  Dennison  v.  Brown,  51  Hun  642, 
4  N.  Y.  Supp.  257.  N.  C. — Wasson  v. 
Linster,  83  N.  C.  575. 

But  see  Benedict  v.  Richardson,  68 
Hun  202,  22  N.  Y.  Supp.  839;  Jonas  v. 
Smith,  2  Cin.   (Ohio)   63. 

Objections  which  were  not  taken  un- 
til after  the  case  had  been  placed  on 
the  short-cause  calendar  were  overruled. 
Hartwig  v.  American  Malting  Co.,  175 
N.  Y.  489,  67  N.  E.  1083. 

Timeliness  of  Objection. — All  objec- 
tions to  defects  in  matters  of  form  or 
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procedure,  which  do  not  affect  the  sub- 
stantial rights  of  the  parties  must  be 
taken  before  the  trial  or  they  will  be 
disregarded.  Columbus  Ry.  Co.  V.  Pat- 
terson, 143  Fed.  245. 

Continuance.  —  Where  an  objection 
has  been  long  delayed,  the  court  may 
compel  the  objecting  party  to  waive 
the  irregularity  or  submit  to  a  con- 
tinuance. Dawson  v.  Callaway,  18  Ga. 
573. 

36.  See  XX,  A,  1,  d,  e,  1,  infra,  and 
Georgia  R.  &  Elec.  Co.  v.  Bailey,  9  Ga. 
App.  106,   70   S.  E.   607. 

"This  testimony  appears  in  the  depo- 
sition of  a  witness  that  was  taken  be- 
fore a  commissioner  appointed  for 
that  purpose  bv  the  court  under  author- 
ity of  section  2883,  Rev.  St.  1899  (Ann. 
St.  1906,  p.  1661),  and  it  is  contended 
by  respondent,  and  the  trial  court  so 
held,  that,  this  evidence  having  been 
in  the  form  of  a  deposition  taken  be- 
fore a  commissioner  appointed  by  the 
court,  no  objection  having  been  made 
at  the  time  the  testimony  was  taken 
by  the  commissioner,  that  objection 
fould  not  be  made  at  the  time  of  the 
trial.  In  this  contention,  we  think  re- 
spondent is  right.  The  section  alluded 
to  provides:  'that  such  special  commis- 
sioner shall  have  power  and  authority 
to  hear  and  determine  all  objections  to 
testimony  and  evidence  and  to  admit 
and  exclude  the  same  in  the  same  man- 
ner, and  to  the  same  extent  as  the  cir- 
cuit court  might  in  a  trial  of  said  cause 
before  said  circuit  court.'  Then  it  fur- 
ther provides  that,  in  case  an  objec- 
tion to  testimony  is  sustained  by  the 
commissioner,  the  party  against  whom 
the  ruling  is  made  shall  have  the  right 
to  require  the  matter  to  be  certified 
to  the  circuit  court  and  the  taking  of 
depositions  continued  until  the  ruling 
of  the  circuit  court  can  be  had  upon  the 
objection,  and,  if  the  circuit  court  should 
hold  that  the  objection  should  not  have 
been  sustained,  it  shall  then  be  the 
duty  of  the  commissioner,  upon  receiv- 
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b.  Defects  Curable  by  Betaking.  —  Statutes,  rules  of  court  and 
settled  practice  in  nearly  all  jurisdictions  require  objections  for  de- 
fects and  irregularities  that  may  be  cured  by  retaking  the  depositions 
to  be  made  at  some  time  before  the  beginning  of  the  trial.37 


ing  a  certification  of  that  fact,  to  pro- 
ceed to  take  the  testimony.  "While  the 
statute  is  silent  as  to  what  shall  be 
done  in  case  an  objection  is  overruled 
and  testimony  taken,  a  reasonable  con- 
struction would  seem  to  us  to  be  that 
the  party  whose  objection  was  over- 
ruled before  the  commissioner  should 
have  a  right  at  some  time  to  have  the 
circuit  court  pass  upon  that  objection. 
The  statute  not  having  provided  a  way 
by  which  the  party  ma)r  have  it  passed 
upon  while  the  taking  of  the  deposition 
is  still  pending  before  the  commission- 
er, we  hold  that  in  that  case  it  would 
be  competent  for  the  circuit  court  to 
pass  upon  the  commissioner's  action  in 
overruling  an  objection  to  testimony  at 
the  trial,  and,  in  order  that  he  might 
do  so,  it  would  be  the  duty  of  the  part}7 
making  the  objection  to  specify  the 
objection,  upon  which  he  wished  to 
rely,  to  the  commissioner,  and  have  his 
objection  noted  in  the  deposition,  then 
the  court  upon  trial  could  pass  upon 
that  objection  the  same  as  if  the  wit- 
ness had  been  introduced  at  the  trial 
and  the  objection  there  made."  Tor- 
reyson  v.  United  R.  Co.  of  St.  L.,  144 
Mo.  App.  626,  129  S.  W.  409. 

37.  U.  S.— Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  Ct.  950,  37  L.  ed.  819; 
Howard  v.  Stillwell  &  Bierce  Mfg.  Co., 
139  U.  S.  199,  11  Sup.  Ct.  500,  35  L. 
ed.  147;  Winans  v.  New  York  &  E. 
R.  Co.,  21  How.  88,  16  L.  ed.  68;  Doane 
V.  Glenn,  21  Wall.  33,  22  L.  ed.  476; 
Samuel  Bros.  &  Co.  v.  Hostetter  Co., 
118  Fed.  257,  55  C.  C.  A.  Ill;  Rath- 
jene's  American  Composition  Co.  r. 
Holzapfel's  Composition  Co.,  97  Fed. 
949;  Hitchcock  v.  Shoninger,  Melodeon 
Co.,  12  Fed.  Cas.  No.  6,537.  Ala.— Mis- 
sissippi L.  Co.  v.  Smith  &  Co.,  152  Ala. 
537,  44  So.  475;  Carlisle  V.  Humes,  111 
Ala.  672,  20  So.  462;  Louisville  &  N.  R. 
Co.  v.  Brown,  56  Ala.  411;  Memphis  & 
C.  I'.  Co.  r.  Bibb,  37  Ala.  699;  Mr 
Arthur  v.  Carrie's  Admr.,  32  Ala.  75, 
70  Am.  Dec.  529;  Taylor  v.  Branch 
Bank,  14  Ala.  633;  Wall  r.  Williams, 
11  Ala.  826.  Ark.— Seamstor  v.  State, 
74  Ark.  579,  86  S.  W.  434.  Colo. 
Greenlaw  L.  &  T.  Co.  v.  Chambers, 
46  Colo.  587,  105  Pac.   1091;  Cowan  v. 


Cowan,  16  Colo.  335,  26  Pac.  934.  Ga. 
Feagin  v.  Beasley,  23  Ga.  17.  111. 
Kassing  r.  Mortimer,  80  111.  602;  To- 
ledo, W.  &  W.  R.  Co.  V.  Baddeley,  54 
111.  19;  Cooke  v.  Orne,  37  111.  186; 
Goodrich  v.  Hanson.  33  111.  498;  Thomas 
V.  Dunaway,  30  111.  373;  Corgan  v. 
Anderson,  30  111.  95;  Swift  v.  Castle, 
23  111.  209;  Kimball  v.  Cook,  6  111.  423; 
Smith  v.  Swigart,  149  111.  App.  21; 
Olson  v.  Brundage,  139  111.  App.  559; 
Tri-City  R.  Co.  v.  Brennan,  108  111.  App. 
471;  Richman  v.  South  Omaha  Nat. 
Bank,  76  111.  App.  637;  B.  S.  Green 
Co.  v.  Smith,  52  111.  App.  158;  Dunbar 
V.  Gregg,  44  111.  App.  527;  Sheldon  v. 
Burry,  39  111.  App.  154;  Wilson  Sewing 
Mach.  Co.  v.  Lewis,  10  111.  App.  191; 
Kent  v.  Mason,  1  111.  App.  466.  Ind. 
National  Bank  &  Loan  Co.  v.  Dunn, 
106  Ind.  110,  6  N.  E.  131;  Newman  v. 
Manning,  89  Ind.  422;  McGinnis  V. 
Gabe,  78  Ind.  457;  Louisville,  etc.  Co. 
v.  Leaf,  40  Ind.  App.  214,  79  N.  E. 
1066.  la. — Hardenburg  v.  Roberts,  146 
Iowa  696,  125  N.  W.  818;  Tuthill  Spring 
Co.  r.  Smith,  90  Iowa  331,  57  N.  W. 
853;  Bays  v.  Herring,  51  Iowa  2S6,  1 
N.  W.  558;  Wolverton  v.  Ellis,  18  Iowa 
413;  Alverson  v.  Bell,  13  Iowa  308; 
Frazier  v.  Smith,  10  Iowa  591.  Kan. 
St.  Louis  &  S.  F.  R.  Co.  v.  Morse,  38 
Kan.  271,  16  Pac.  452.  La.— Tarleton 
V.  Bringier,  15  La.  Ann.  419.  Me. 
Woodman  v.  Coolbroth,  7  Me.  181.  Md. 
Kerby  v.  Kerby.  57  Md.  345;  Barnum 
v.  Barnum.  42  Md.  251;  Smith  v.  Cooke, 
31  Md.  174,  100  Am.  Dec.  58;  De  Sobry 
v.  De  Laistre,  2  Har.  &  J.  191.  Mich. 
Watson  v.  Melchor.  42  Mich.  477,  4  N. 
W.  200.  Miss.— Ratliff  r.  Thomson, 
61  Miss.  71.  Mo. — Williamson  v.  Brown, 
195  Mo.  313,  93  S.  W.  791;  Hoyberg 
r.  Henske,  153  Mo.  63,  55  S.  W.  83; 
Holman  v.  Bachus,  73  Mo.  49;  Delven- 
thal  v.  Jones,  53  Mo.  460:  Abbott  ?:. 
Marion  Min.  Co.,  112  Mo!  App.  550, 
87  S.  W.  110.  Neb.— Yearsley  v.  Blake, 
85  Neb.  736,  124  N.  W.  161;  Woodard 
V.  Cutter,  2  Neb.  (Unof.)  84,  96  N.  W. 
54.  N.  H.  — Whipple  v  Stevens,  22  N 
H.  219.  N.  Y.— Wright  v.  Cabot,  89 
N.  Y.  570;  Roosevelt  v.  Ellithorp,  10 
Paige  415;  Sheldon  v.  Wood,  2  Bosw. 
267;    Reynolds    v.    Reynolds,    20    Misc! 

Vol.  VII 


42(3 


DEPOSITIONS 


254,  45  N.  Y.  Supp.  338;  Gates  v. 
Beeeher,  3  Thomp.  &  C.  404.  N.  C. 
Tomlinson  Chair  Mfg.  Co.  v.  Townsend, 
153  N.  C.  244,  69  S.  E.  145;  Womack 
r.  Gross,  135  N.  C.  378,  47  S.  E.  464; 
Davenport  r.  McKee,  98  N.  0.  500,  4 
S.  E.  545;  Woodley  v.  Hassell,  94  N. 
C.  157;  Barnhardt  v.  Smith,  86  N.  C. 
473.  N.  D.— Walters  r.  Rock,  115  N. 
W.  511;  Anderson  v.  First  Nat.  Bank, 
6  N.  D.  497.  72  N.  W.  916.  Ohio. 
Crosby  V.  Hill,  39  Ohio  St.  100;  Cowan 
«\#Ladd,  2  Ohio  St.  322.  Ore.— De  Bow 
V.  Wollenberg,  52  Ore.  404,  96  Pac. 
536,  97  Pac.  717.  Pa. — Sheeler  v.  Speer, 
3  Binn.  130.  Tex. — Pauska  v.  Daus, 
31  Tex.  67;  Miller  v.  Schneider,  2  Wills. 
Civ.  Cas.,  §369.  See  El  Paso,  S.  W. 
R.  Co.  v.  Barrett,  46  Tex.  Civ.  App. 
14,  101  S.  W.  1025,  121  S.  W.  570; 
Ellis  r.  Lewis,  45  Tex.  Civ.  App.  248, 
100  S.  W.  189,  distinguishing  Sparks  v. 
Taylor  (Tex.  Civ.  App.),  87  S.  W.  740; 
St.  Louis  E.  Co.  V.  Harkey,  39  Tex.  Civ. 
App.  523,  88  S.  W.  506;  Texas  E.  Co. 
v.  Murtishaw,  34  Tex.  Civ.  App.  447, 
78  S.  W.  953.  Utah.— American  Pub. 
Co.  v.  C.  E.  Mayne  Co.,  9  Utah  318,  34 
Pac.  247.  Va. — Foster  v.  Sutton,  4  Hen. 
&  M.  401.  W.  Va.— Electric  Supply  & 
C.  Co.  v.  Consolidated  Light  &  E.  Co., 
42  W.  Va.  583,  26  S.  E.  188.  Wis. 
Wausan  Boom  Co.  v.  Plumer,  49  Wis. 
118,  5  N.  W.  53.  Eng.— Grill  v.  Gen- 
eral Iron  Screw  Collier  Co.,  35  L.  J. 
C.  P.  321,  L.  E.  1  S.  P.  600,  12  Jur. 
(N.  S.)  727,  14  L.  T.  711,  14  W.  E. 
893;  Ely  V.  Warren,  2  Atk.  189,  26 
Eng.  Eeprint  518;  Gordon  v.  Gordon,  1 
Swanst.  166,  36  Eng.  Eeprint  341. 

But  see:  U.  S. — Nelson  v.  Woodruff, 
1  Black  156,  17  L.  ed.  97.  Ala.— Bry- 
ant v.  Ingraham,  16  Ala.  116.  Cal. 
Mills  v.  Dunlap,  3  Cal.  94.  Pa.— With- 
ers v.  Gillespy,  7  Serg.  &  E.  10. 

When  Trial  Commenced. — The  trial 
is  usually  deemed  to  have  commenced 
when  the  jury  is  impaneled  and  sworn 
within  the  meaning  of  statute  requiring 
objections  to  be  taken  or  determined 
before  the  trial.  Ga. — Tompkins  v. 
Williams,  19  Ga.  569.  Ind.— National 
Bank  &  Loan  Co.  V.  Dunn,  106  Ind.  110, 
6  N.  E.  131;  Glenn  v.  Clore,  42  Ind.  60. 
Kan. — St.  Louis  &  S.  F.  E.  Co.  v.  Morse, 
38  Kan.  271,  16  Pac.  452.  Ohio.— Ash 
V.  Marlow,  20  Ohio  119.  Va. — Jones  V. 
Lucas.  1    Rand.  268. 

See  also  Gholston  v.  Gholston,  31  Ga. 
625. 

But  in  Walters  t\  Eock   (N.  D.),  115 
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N.  W.  511,  the  appellate  court  sustained 
the  action  of  the  trial  court  which  held 
that  after  the  clerk  had  been  directed 
to  call  the  jury,  the  trial  had  com- 
menced, so  far  as  the  hearing  of  a  mo- 
tion to  suppress  was  concerned,  though 
no  juror's  name  had  been  called. 

Where  the  parties  have  announced 
ready  for  trial  and  a  struck  jury  has 
been  selected  and  is  in  the  box,  the 
trial  has  been  entered  upon.  Alabama 
G.  S.  E.  Co.  v.  Bailey,  112  Ala.  167, 
20  So.  313.  An  announcement  by  the 
parties  that  they  are  ready  for  trial 
is  not  an  li entering  on  the  trial."  Na- 
tional Fertilizer  Co.  V.  Holland,  107  Ala. 
412,  18  So.  170.  In  some  states  objec- 
tions must  be  made  before  the  an- 
nouncement of  "ready  for  trial." 
Claflin  v.  Harrington,  23  Tex.  Civ.  App. 
245,  56  S.  W.  370;  Hill  V.  Smith,  6 
Tex.  Civ.  App.  312,  25  S.  W.  1079.  A 
motion  made  before  both  parties  have 
announced  themselves  ready  for  trial 
is  in  time.  Houston  &  T.  C.  R.  Co.  V. 
Burke,   55   Tex.   323,  40   Am.   Eep.   808. 

Chancery  Practice. — The  proper  time 
to  move  in  chancery  to  suppress  depo- 
sitions for  irregularities  is  after  publi- 
cation has  passed.  Harris  v.  Miller, 
30  Ala.  221;  Corgan  V.  Anderson,  30 
111.  95;  Dobbyn  v.  Adams,  9  Ir.  Eq.  275; 
Aylward  V.  Hickson,  2  Hog.  (Ir.)  1. 
It  was  held  that  depositions  would  not 
j  be  suppressed  before  the  hearing  ex- 
cept in  cases  where  the  party  ought  to 
be  allowed  to  examine  the  witness  over 
again.  Lysaght  v.  Lysaght,  1  Hog. 
(Ir.)  208.  It  has  been  held  that  after 
exhibiting  articles  to  discredit  a  wit- 
ness the  party  cannot  move  to  suppress 
the  deposition  for  irregularity.  Malone 
V.  Morris,  2  Moll.  (Ir.)  324. 

In  Kentucky  if  the  objection  is  based 
on  any  ground  that  goes  to  the 
exclusion  of  the  deposition  it  must 
be  made  before  the  beginning  of 
the  trial  (Eobertson  v.  Sebastian,  30 
Ky.  L.  Eep.  883,  99  S.  W.  933;  Andricus 
17.  Pineville  Coal  Co.,  28  Ky.  L.  Rep. 
704,  90  S.  W.  233),  but  if  the  objec- 
tions go  either  to  the  relevancy  or 
competency  of  the  testimony  they  may 
be  taken  either  before  or  during  the 
trial    (Robertson    v.    Sebastian,    supra). 

Deposition  Taken  in  Another  Case. 
It  has  been  held  that  an  objection  to 
a  deposition  taken  in  another  case  may 
be  made  when  it  is  offered  at  the  trial. 
State  v.  Nashville  Savings  Bank,  16 
Lea   (Tenn.)   111. 
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c.  Objections  to  Notice  and  Issuance  of  Commission.  —  This  prac- 
tice also  prevails  when  the  objection  goes  to  the  notice  of  the  filing 
of  interrogatories,38  or  to  the  issuance  of  a  commission,39  or  to  notice 
of  the  taking  of  a  deposition.40    But  in  a  few  cases  it  has  been  held 


Under  the  Louisiana  practice  a  party 
may  prevent  surprise  at  the  trial  by 
taking  a  rule  to  show  cause  why  the 
deposition  should  not  be  read.  Nichol- 
son v.  Desobry,  14  La.  Ann.  81. 

After  a  rule  to  show  cause  against 
the  use  of  depositions  has  been  made 
absolute,  exceptions  to  irregularities  in 
taking  the  same  are  too  late.  Porter 
V.  Hornsby,  32  La.  Ann.  337. 

An  agreement  to  waive  irregularities 
should,  ordinarily,  be  in  writing.  Hays 
V.  Phelps,  1  Sandf.  (N.  Y.)  6*;  Mason 
&  Hamlin  Organ  Co.  v.  Pugsley,  19  Hun 
(N.  Y.)  282. 

Who  May  Object. — Generally  speak- 
ing, a  party  injured  by  an  irregularity 
in  taking  or  reading  depositions  can 
object  thereto.  Ramsey  v.  Erie  R.  Co., 
3,0  How.  Pr.  (N.  Y.)  62,  8  Abb.  Pr. 
(N.  S.)  174;  Linskie  v.  Kerr  (Tex.  Civ. 
App.).  34  S.  W.  765.  One  who  is  not 
a  party  to  the  action  when  a  deposition 
was  taken  may  object  thereto  when  it 
is  offered  in  evidence.  Kerr  v.  Gibson, 
8  Bush  (Ky.)  129;  Coleman  v.  Colgate, 
69  Tex.  88,  6  S.  W.  553;  Southern  Pa- 
cific R.  Co.  v.  Royal  (Tex.  Civ.  App.), 
23  S.  W.  316. 

Deposition  Not  Signed  by  Witness. 
Laramie  Coal  &  Ice  Co.  v.  Eastman, 
5  Wyo.  148,  38  Pac.  680. 

Causes  Not  Previously  Known. — Ob- 
jections to  depositions  must  be  made 
before  the  trial  unless  for  some  cause 
not  previously  known.  Barber  v  Lyon, 
8  Blackf.  (Ind.)  215. 

In  Pennsylvania  under  the  rules  of 
court  exceptions  to  depositions  must 
be  filed  upon  receipt  of  notice  of  filing 
of  the  depositions  or  the  objections  are 
waived.  Perkins  v.  Johnson,  19  Pa. 
510;  Shannon  v.  Castner,  21  Pa.  Super. 
294. 

38.  Cornelius  v.  Partain,  39  Ala.  473; 
Grigsby  v.  May,  57  Tex.  255.  See  also 
Stockton  r.  Frev,  4  Gill  (Md.)  406,  45 
Am.  Dec.  138. 

An  objection  "that  notice  of  filing 
'if  I  he  interrogatories  was  served  upon 
certain  attorneys  who  had  not  at  the 
time  become  attorneys  of  record"  is 
one  that  goes  to  t lie  manner  and  form 
"f  (.iking  and  should  be  presmtcd  by 
motion  to  suppress.     Texas  &  P.  R.  <  !o.  [ 


V.  Sandy  (Tex.  Civ.  App.),  140  S.  W. 
498.  To  same  effect,  McMahan  v. 
Yeasey  (Tex.  Civ.  App.),  60  S.  W.  333; 
Mann  v.  Matthews,  82  Tex.  9S,  17  S. 
W.  927;  Grigsby  v.  May,  57  Tex.  255; 
El  Paso,  S.  W.  R.  Co.  r.  Barrett,  AC, 
Tex.  Civ.  App.  14,  101  S.  W.  1025,  121 
S.   W.   570. 

39.  Corgan  v.  Anderson,  30  111.  95. 

40.  U.  S.— Smith  r.  The  Serapis,  49 
Fed.  393.  Ala.— McGill  r.  Monette,  37 
Ala.  49;  Hudson  v.  Howlett,  32  Ala. 
478.  Cal. — Kelly  V.  Ning  Yung  Eenev. 
Assn.,  2  Cal.  App.  460^  84  Pac.  321. 
D.  C. — Claxton  v.  Adams,  1  MacArthur 
496.  111.— Rockford,  R.  I.  &  St.  L.  17. 
Co.  V.  McKinlev,  64  111.  338;  Toledo,  W. 

6  W.  R.  Co.  v.  Baddeley,  54  111.  19; 
Winslow  v.  Nevrlan.  45  111.  l-!-T;  Kocdt 
v.  Josephsen,  158  III.  App.  388;  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  v.  Story, 
C3  HI.  App.  239.  la.— McClure  r.  Great 
Western  Assn.,  141  Iowa  350,  118  N.  W. 
269;  Pilmer  v.  Branch  of  State  Bank, 
16  Iowa  321;  Mumma  v.  McKee,  10 
Iowa   107.     Kan. — Clark   v.    Ellithorpe, 

7  Kan.  App.  337,  ."1  Pac.  940.  Ky. 
Beatty  v.  Thompson 's  Admr.,  23  Ky. 
L.  Rep.  1850,  66  S.  W.  384.  Md.— Bar- 
mim  v.  Barnum,  42  Md.  251.  Mass. 
Farrow  v.  T'ommonwealth  Ins.  Co.,  !8 
Pick.  53,  29  Am.  Dec.  564.  Mich. 
Record  Pub.  Co.  v.  Merwin,  115  Mich. 
10,  72  N.  W.  998;  Palms  v.  Richardson, 
51  Mich.  84,  16  N.  W.  213.  Minn. 
Thompson  v.  St.  Paul  City  R.  Co.,  45 
Minn.  13,  47  N.  W.  259.  Mo.-Bcll  v. 
Jamison,  102  Mo.  71,  14  S.  W.  714; 
Holman  v.  Bachus,  73  Mo.  49;  State  v. 
Dunn,  60  Mo.  64;  Littleton  v.  Christy's 
Admr.,  11  Mo.  390.  N.  Y.— Elvcrson 
V.  Vanderpoel,  9  Jones  &  S.  257.  N.  C, 
Willeford  v.  Bailey,  132  N.  C.  402,  43 
S.  E.  928.  Ohio.— Ryan  V.  O'Connor,  41 
Ohio  St.  368;  Ash  V.  Marlow,  20  Ohio 
119.  Pa.— Helfrich  v.  Stem,  17  Pa.  143. 
Tenn. — Campbell  v.  Baird,  95  Tenn.  345, 
32  S.  W.  194;  Savage  r.  Gaut  (Tenn 
Ch.  App.),  57  S.  W.  170.  Tex.— Kott- 
witz  r.  Bagbv,  16  Tex.  656;  El  Paso, 
S.  W.  R.  Co.  v.  Barrett,  46  Tex.  Civ. 
App.  14,  101  S.  W.  1025,  121  S.  W. 
570;  Galveston,  H.  &  S.  A.  R.  Co.  V. 
Briggs.  I  Tex.  Civ.  App.  515,  23  S.  W. 
503.     Va. — Wytheville  Ins.  &  Bkg.  Co. 
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that  such  objections,  especially  to  the  entire  lack  of  evidence/1  may- 
be offered  at  the  trial.42 

An  application  to  suppress  for  defects  in  the  affidavit,  though  made 
before  the  hearing,  may  under  some  circumstances,  be  too  late.43 

d.  Objections  to  Time  and  Manner  of  Taking.  —  Objections  going 
to  the  time  and  manner  of  taking  the  deposition,44  to  the  failure  of 


v.  Teiger,  90  Va.  277,  IS  S.  E.  195. 
Wis. — Cayoutte  V.  Beddant  Brew.  Co., 
136  Wis.  634,  118  N.  W.  204;  University 
of  Notre  Darne  du  Lae  v.  Shanks,  40 
Wis.  352. 

See  also  Skinner  V.  Dayton,  5  Johns. 
Ch.  (N.  Y)  191;  Wasson  v.  Linster, 
83  N.  C.  575. 

An  objection  that  a  party  gave  his 
deposition  without  reasonable  notice  of 
his  intention  to  his  adversary  must  be 
taken  before  the  trial.  Crosby  v.  Hill, 
39  Ohio  St.  100;  Brown  v.  Eaft  of 
Lumber,  1  Handy  (Ohio)  13.  Only  the 
party  entitled  to  receive  notice  can  ob- 
ject thereto.  la.— Glenn  v.  Glenn,  17 
Iowa  498.  N.  Y. — Brokaw  v.  Bridgman, 
6  How.  Pr.  114.  N.  C— Collier  v.  Jef- 
fries' Admr.,  3  N.  C.  603.  An  inter- 
venor  cannot  object  to  the  want  of  no- 
tice. Eainbolt  V.  March,  52  Tex.  246. 
But  see  Black  v.  Black,  38  Ala.  111. 
See  also  XIII,  supra. 

41.  Lumpkin  V.  Minor  (Tex.  Civ. 
App).  46  S.  W.  66.  See  also  Stockett 
V.  Jones,  10  Gill  &  J.   (Md.)   276. 

42.  Mills  v.  Dunlap,  3  Cal.  94;  Wil- 
liams v.  Gilchrist,  3  Bibb  (Ky.)  49. 
See  also  Unis  v.  Charlton,  12  Graft. 
(Va.)  484. 

43.  Availability  of  Defects  in  Affi- 
davit After  Death  of  Witness. — Where 
a  party  was  represented  by  an  attorney 
at  the  time  the  testimony  by  deposition 
was  taken  and  had  the  benefit  of  a 
thorough  and  complete  cross-examina- 
tion, "and  had  taken  no  steps  to  sup- 
press the  deposition  after  it  was  taken 
and  before  the  death  of  the  witness, 
who  was  then  in  a  very  feeble  physical 
condition  and  was  expected  to  live  but 
a  very  short  time  thereafter,"  an  ob- 
jection to  -the  deposition  on  the  ground 
of  defects  in  the  affidavit  used  to  ob- 
tain the  order  will  after  the  death  of 
the  witness  be  overruled.  Clark  v.  Phil- 
lips, 65  Misc.  166,  119  N.  Y.  Supp.  360. 

44.  W.  T.  Wilson  Grain  Co.  V.  C  >n- 
tral  Nat.  Bank  (Tex.  Civ.  App.),  139 
S.  W.  996;  Houston  &  T.  C.  B.  Co.  v. 
Haberlin  (Tex.  Civ.  App.),  133  S.  W. 
873,  affirming  125  S.  W.  107. 
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Objection  must  be  in  writing  and 
filed  with  the  papers  in  the  cause  be- 
fore trial.  Kockford  Ins.  Co.  V.  Farm- 
ers' State  Bank,  50  Kan.  427,  31  Pac. 
1063. 

Objection  must  be  indorsed  upon  the 
deposition  before  the  commencement  of 
the  trial.  Brooks  v.  Jenkins,  1  Fish. 
Pat.  Kep.  41,  3  McLean  432,  4  Fed. 
Cas.  No.  1,953. 

Timeliness  of  Motion  or  Objection. 
In  Texas  a  motion  to  suppress  a  depo- 
sition on  account  of  its  form  or  the 
manner  of  its  taking  is  filed  too  late, 
when  interposed  after  the  parties  had 
announced  "ready  for  trial,"  and  the 
jury  had  been  impaneled  and  before 
the  trial  began  (Bev.  Civ.  St.,  art.  2289; 
Ellis  v.  Lewis,  45  Tex.  Civ.  App.  248, 
100  S.  W.  189),  if  such  motion  be  in- 
tended as  an  objection  to  the  admissi- 
bility of  the  deposition  as  testimony, 
the  objection  was  premature  and  should 
not  be  made  until  the  deposition  is 
offered  in  evidence.  Marshall  &  E.  T. 
B.  Co.  v.  Petty  (Tex.  Civ.  App.),  145 
S.  W.  1195. 

Improper  place  of  taking  cannot  be 
objected  to  at  the  trial.  Hagerty  V. 
Scott,  10  Tex.  525. 

Improper  Presence  of  Parties. — Per- 
kins v.  Johnson,  19  Pa.  510,  objection 
must  be  filed  upon  receipt  of  notice  of 
filing  of  the  deposition.  See  also  Wal- 
ker v.  Barron,  4  Minn.  253. 

Interference  With  Examination  by 
Party  or  Counsel. — Central  B.  &  Bkg. 
Co.  v.  Gamble,  77  Ga.  584,  3  S.  E.  287. 

Deposition  Not  Written  in  Officer's 
Presence. — Where  a  deposition  is  taken 
pursuant  to  notice,  and  the  opposing 
party  appears  and  cross-examines  the 
witness  and  the  testimony  is  taken  by 
a  stenographer  and  immediately  tran- 
scribed, and  which  testimony  is  then 
read  by  the  witness  and  subscribed  by 
him  in  the  presence  of  the  officer  taking 
the  deposition,  no  objection  to  the  time 
or  manner  of  taking  or  the  fact  that 
the  stenographer's  notes  were  tran- 
scribed in  the  absence  of  the  officer 
being    made    by   opposing    counsel,    the 
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the  deponent  to  answer  fully  interrogatories  or  cross-interrogatories,45 
or  to  annex  writings  called  for,46  must  be  made  before  the  trial.40a  And 
it  is  said  that  where  the  opposing  party  was  present  and  took  part 
in  the  examination  he  should  not  be  permitted  afterward  to  attack 
the  regularity  of  that  which,  had  a  timely  objection  been  made,  could 
have  been  obviated.47     Objections  to  the  witnesses  or  to  the  proceed- 


faet  that  the  deposition  was  not  written 
in  the  officer's  presence  will  be  deemed 
to  have  been  waived,  and  cannot  be 
raised  for  the  first  time  upon  a  motion 
to  suppress  filed  on  the  day  that  the 
action  is  called  for  trial.  Trower  v. 
Eoberts,  30  Okla.  215,  120  Pac.  617. 

45.  U.  S—  Winans  v.  New  York  & 
E.  Ey.  Co.,  21  How.  88,  16  L.  ed.  68; 
Eahtjen's  American  Composition  Co.  v. 
Holzapfel's  Compositions  Co.,  97  Fed. 
949;  The  Kensington,  88  Ted.  331. 
Ala. — Electric  Lighting  Co.  r.  Eust, 
131  Ala.  484,  31  So.  486;  Spence  v. 
Mitchell,  9  Ala.  744;  Colgin  r.  Eedman, 
20  Ala.  650.  See  also  McCreary  v. 
Turk,  29  Ala.  244.  Ga. — Galeeran  v. 
Noble,  66  Ga.  367;  Central  E.  &  Bkg. 
Co.  v.  Eogers,  57  Ga.  336.  la. — Harris 
Mfg.  Co.  V.  Marsh,  49  Iowa  11.  N.  Y. 
Wright  v.  Cabot,  89  N.  Y.  570;  Vilmar 
V.  Schall,  61  N.  Y.  564;  Bowen  v.  Ha- 
vana Elec.  E.  Co.,  146  App.  Div.  672, 
131  N.  Y.  Supp.  536;  Sturm  v.  Atlantic 
Mut.  Ins.  Co..  6  Jones  &  S.  281;  Enebak 
&  Bryn  v.  Thurber,  9  N.  Y.  St.  833. 
Tex.— Lindsay  v.  Jaffray,  55  Tex.  626; 
Ballard  V.  Perry's  Admr.,  28  Tex.  347; 
Scott  v.  Delk,   14  Tex.  341. 

See  also:  Ga. — Davis  v.  Central  E. 
Co.,  60  Ga.  329.  N.  Y.— Dennison  v. 
Brown,  51  Hun  642,  4  N.  Y.  Supp.  257; 
Palmer  v.  Great  Western  Ins.  Co.,  15 
Jones  &  S.  455;  Zellweger  v.  Caffe,  5 
Duer  87.  Tex. — Ballard  v.  Perry's 
Admr.,  28  Tex.  347.  But  see  Simpson 
V.  Smith,  27  Kan.  565. 

A  party  cannot  object  that  interroga- 
tories propounded  by  the  other  have 
not  been  answered.  Feagan  v.  Cureton, 
19  Ga.  404.     See  also  XIV,  L,  supra. 

Responsiveness.— "An  objection  to 
depositions  that  they  are  not  responsive 
is  an  objection  to  the  manner  and  form 
of  taking."  Beaty  v.  YH1  (Tex.  Civ. 
App.),  133  S.  W.  911.  See  also  Lee  & 
Co.  v.  Stowe  &  Wilmerding,  57  Tex. 
HI;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shearer, 
1  Tex.  Civ.  App.  343,  21  S.  W.  133. 

After  a  rule  to  show  cause  has  been 
made  absolute,  it  is  too  late  to  object 
that  cross-interrogatories  were  not  an- 
swered.    Anderson  v.  Dinn,  17  La.  168. 


Express  Waiver. — A  written  stipula- 
tion on  a  deposition  that  "all  objec- 
tions to  the  execution  and  return  of  this 
set  of  interrogatories  are  hereby 
waived"  precludes  the  party  from  ob- 
jecting on  the  ground  that  a  cross-in- 
terrogatory was  not  sufficiently  an- 
swered.     Roberts  v.  Karris.  32  Ga.   ."42. 

Deponent  Adopting  Another  Deposi- 
tion by  Reference. — Shea  v.  Mabry,  1 
Lea  (Tenn.)  319;  Howe's  Heirs  v.  Sog- 
ers,  32   Tex.   21  8. 

Statement  Attached. — It  was  held 
that  an  objection  to  an  explanation  by 
the  witness  of  certain  answers,  un- 
signed  but  attached  to  the  deposition, 
must  be  made  before  the  trial.  Eatliff 
V.   Thomson.   61   Miss.  71. 

46.  Blackburn  r.  (Vawfords.  3  Wall. 
(U.  S.)  175,  18  L.  ed.  186;  Winans  V. 
New  York  &  E.  E.  Co.,  21  How.  (U.  S.) 
88,  16  L.  ed.  68. 

46a.  Limitation  of  Rule. — The  Texas 
statute  (Sayle's  Civ.  St.  Ann.,  1897,  art. 
22S9)  provides  that  "when  a  deposi- 
tion shall  have  been  filed  in  the  court 
at  least  one  entire  day  before  the  day 
on  which  the  case  is  called  for  trial, 
no  objection  to  the  form  thereof  or 
to  the  manner  of  taking  shall  be  heard 
unless  such  objections  are  in  writing 
and  notice  thereof  is  given  to  the  op- 
posite counsel  before  the  trial  com- 
mences; provided,  however,  that  such 
objection  shall  be  made  and  determined 
at  the  first  term  of  the  court  after  the 
deposition  has  been  filed  and  not  there- 
after; but  where  the  deposition  is  not 
so  filed,  an  objection  of  this  character 
may  be  made  for  the  first  time  upon 
the  trial."  Beaty  r.  Yell  (Tex.  Civ. 
App.),  133  S.  W.  911. 

47.  U.  S.— Northern  Pac.  E.  Co.  v. 
Urlin,  158  U.  S.  271,  15  Sup.  Ct.  840, 
39  L.  ed.  977.  N.  C— Barnhardt  v. 
Smith,  86  X.  C.  473.  Okla.— Trower  r. 
Eoberts,  20  Okla.  215,  120  Pac.  617, 
explaining  Brown  v.  Ellis,  104  Fed.  834; 
Dunham  v.  Halloway,  2  Okla.  80,  35 
Pac.   949. 

See  also:    U.  S. — Shutte  v.  Thompson, 
15   Wall.  1.11.  21    L.  ed.  123;  Mechanics' 
Bank   v.   Seton,    1    Pet.    299,    7   L.   e4. 
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ings,48  or  to  the  failure  to  properly  caution  or  swear  the  witness,49 
or  to  examine  him  orally  instead  of  upon  written  interrogatories,50 
or  to  writing  his  answers  in  narrative  form,"  or  to  writing  the  an- 
swers of  several  deponents  in  a  single  set/'2  or  to  the  competency 
of  the  person  writing  down  the  answer,53  or  the  attaching  of  exhibits,51 
or  to  any  similar  irregularity,55  must  be  made,  ordinarily,  at  the 
time  of  the  examination,  if  the  party  is  present. 

e.  Form  of  Interrogatories.  —  There  is  considerable  contrariety  of 
opinion  as  to  when  objections  to  the  form  of  written  interrogatories 
(either  as  leading,  too  general,  ete.)  must  be  taken.  Some  require 
objections  upon  the  filing  of  cross-interrogatories,  or  at  least  prior 
to  the  issuance  of  the  commission.56    In  other  jurisdictions  objections 


152;  Van  Hook  v.  Pendleton,  2  Blatehf. 
85,  28  Fed.  Cas.  No.  16,852.  Ky.— 
Flower  v.  Miller,  16  S.  W.  705.  N.  H. 
Free  v.  Buckingham,  59  N.  H.  219. 
Tenn. — Sharpless  v.  Warren,  58  S.  W. 
407. 

48.  Erk  r.  Simpson,  137  Ga.  608,  73 
S.  E.  1065. 

49.  Failure  to  Properly  Swear  Wit- 
ness.— U.  S. — Northern  Pac.  E.  Co.  v. 
Urlin,  158  U.  S.  271,  15  Sup.  Ct.  840, 
39  L.  ed.  977;  Shutte  v.  Thompson,  15 
Wall.  151,  21  L.  ed.  123.  N.  C— Bern- 
hardt r.  Smith,  86  N.  C.  473.  S.  D. 
Breeden  v.  Martens,  21  S.  D.  357,  112 
N.  W.  960. 

Afirming  Deponent. — An  objection  to 
the  affirming  of  a  witness  instead  of 
swearing  him  should  be  made  at  the 
time,  while  the  parties  are  present. 
Richards  v.  Hough,  51  L.  J.  Q.  B. 
(Eng.)   361,  30  W.  R.  676. 

This  objection  comes  too  late  when 
made  for  the  first  time  at  the  trial. 
Potier  v.  Barclay,   15   Ala.   439. 

Laches. — Failure  to  present  such  an 
objection  for  four  years  after  the  tak- 
ing of  the  deposition  constitutes  gross 
laches.  Hemphill  v.  Miller,  16  Ark. 
271. 

50.  Free  v.  Buckingham,  59  N.  H. 
219;  Foye  r.  Leighton,  24  N.  H.  29; 
Missouri  Pac.  R.  Co.  V.  Smith,  84  Tex. 
348,  19  S.  W.  509. 

Objection  must  be  made  before  the 
trial.  Goodland  v.  Le  Clair,  78  Wis. 
176,  47  N.  W.  268. 

An  objection  to  depositions  on  the 
ground  that  they  were  not  taken  on 
written  interrogatories  was  held  too 
late  when  not  made  until  ten  months 
after  the  examination,  and  five  months 
after  publication.  Van  Hook  v.  Pen- 
dleton, 2  Blatehf.  85,  1  Fish.  Pat.  Rep. 
205,  28  Fed.  Cas.  No.  16,852. 
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51.  U.  S—  In  re  Thomas,  35  Fed. 
822.  Minn. — Paterson  v.  Chicago,  etc. 
R.  Co.,  95  Minn.  57,  103  N.  W.  621. 
N.  Y. — Grissen  v.  Southworth,  64  Hun 
488,  22  Civ.  Proc.  184,  19  N.  Y.  Supp. 
437. 

52.  Jordan   v.   Jordan,    17    Ala.   466. 

53.  In  re  Thomas,   35   Fed.   822. 

Motion  to  suppress  because  the  an- 
swers were  written  must  be  tendered 
and  disposed  of  before  the  trial.  Tru- 
man V.  Scott,  72  Ind.  258.  See,  how- 
ever, Swearingen  v.  Pendleton,  3  Pen. 
&  W.  (Pa.)  41,  holding  that  there  is 
no  power  to  suppress  the  deposition 
previous  to  the  trial. 

Answers  Written  Down  by  Improper 
Person. — Objection  must  be  made  either 
at  the  time  of  taking  or  when  the 
deposition  is  offered  in  evidence.  Brown 
v.  Ellis,  103  Fed.  834.  See  also  Bryant 
v.  Ingraham,  16  Ala.  116,  that  the  ob- 
jection may  be  made  at  the  trial. 

54.  Mcllwain  v.  Gaebe,  128  111.  App. 
209. 

55.  Lamb  V.  Anderson,  1  Chand. 
(Wis.)   224,  2  Pinn.  251. 

The  failure  to  exhibit  to  a  deponent 
a  paper  upon  which  he  is  being  exam- 
ined must  be  objected  to  at  the  time. 
Nelson  v.  Chicago,  R.  I.  &  P.  R.  Co., 
38  Iowa  564. 

An  exception  must  be  taken  at  the 
time  to  the  failure  to  exhibit  to  the 
deponent  a  document  upon  which  he 
is  being  examined.  Nelson  t*.  Chicago, 
R.  I.  &  P.  R.  Co.,  38  Iowa  564.  A 
refusal  of  counsel  to  state  whether  or 
not  they  objected  to  the  filing  of  a 
paper  as  a  deposition  was  held  to  be  a 
waiver  of  the  right  to  object  to  its 
reading  at  the  trial  on  the  ground  that 
it  was  not  signed.  Mever's  Sons  v. 
Falk,  99  Va.  385,  38  S.  E.  178. 

56.  Upon  the  ground  that  if  timely 
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to  the  form  of  the  question  must  be  made  at  the  time  when  the  deposi- 
tion is  taken.57  This  is  the  rule  also  on  oral  examination  of  the  wit- 
ness, if  the  opposing  party  be  present.58    But  some  courts  hold  other- 


objection  is  made  the  party  propound- 
ing the  interrogatories  may  change 
their  form.  U.  S. — Cocker  v.  Franklin 
Hemp  &  B.  Co.,  1  Story  169,  5  Fed. 
Cas.  No.  2,930.  Ala. — Humphries  v. 
Bradford,  32  Ala.  500;  Townsend  v. 
Jeffries,  24  Ala.  329.  Colo.— Love  v. 
Tomlinson,  1  Colo.  App.  516,  29  Pac. 
666.  Del. — Cannon  V.  Kinney,  3  Har. 
317.  Fla. — Canon  v.  Green,  56  Fla. 
211,  47  So.  935.  G a.— Franks  v.  Gress 
Lumb.  Co.,  Ill  Ga.  87,  36  S.  E.  314. 
la. — Jones  v.  Smith,  6  Iowa  229.  La. 
Winn  v.  Twogood,  9  La.  422;  Sowers 
v.  Flower,  2  Mart.  N.  S.  617.  Mass. 
Adams  v.  Wadleigh,  10  Gray  360;  At- 
lantic Mlit.  Fire  Ins.  Co.  v.  Fitzpatriek, 

2  Gray  279;  Allen  v.  Babcock,  15  Pick. 
56;  Anonymous,  2  Pick.  165;  Potter  v. 
Leeds,  1  Pick.  309.  N.  J.— Chambers 
v.  Hunt,  22  N.  J.  L.  552.  N.  Y.— Morse 
v.  Cloyes,  11  Barb.  100;  Brewer  v. 
Press  Pub.  Co.,  20  Misc.  509,  46  N.  Y. 
Supp.    639;    Hazlewood    v.    Heminway, 

3  Thomp.  &  C.  787.  Pa.— Hill  r.  Can- 
field,  63  Pa.  77;  Wallace  v.  McElvey, 
2  Grant  Cas.  44. 

See  also:  Ala. — Farmer  v.  Farmer, 
86  Ala.  322,  5  So.  434;  Brandford  v. 
Haggerthy,  11  Ala.  698.  Ga.— Rich- 
ardson  v.  Roberts,  23  Ga.  215.  Pa. 
Overton  V.  Tracey,  14  Serg.  &  E.  311. 

Defects  in  interrogatories. — Filing 
cross-interrogatories  without  objecting 
that  the  interrogatories  do  not  give 
the  name  of  the  witness  is  a  waiver 
of  the  defect.  A  consent  to  the  imme- 
diate issuance  of  a  commission  without 
cross-interrogatories  is  a  waiver  of  the 
failure  to  state  the  residence  of  the 
witness  in  the  interrogatories.  Farmer 
t?.  Farmer,  86  Ala.  322,  5  So.  434. 

57.  CaL  — Kyle  v.  Craig.  125  Cal. 
107,  57  Pac.  791.  Conn. — Hennessy  v. 
Metropolitan  Life  Ins.  Co.,  74  Conn. 
699.  52  Atl.  490;  Butte  Hdw.  Co.  r. 
Wallace,  59  Conn.  336,  341,  22  Atl.  330. 
111.— Green  Co.  V.  Smith,  52  111.  App. 
158.  Me.— Parsons  v.  Huff,  38  Me.  137; 
Brown  t\  Foss,  16  Me.  257;  Rowe  V. 
Godfrey,  16  Me.  128.  Md.— Doggett  v. 
Tatbam,  116  Md.  147,  81  Atl.  376. 
Mo.— Redmond  r.  Quincy,  O.  K.  &  O. 
Rv.  Co.,  225  Mo.  721,  .12(5  S.  W.  159, 
N.  H.— Lisbon  v.  Bath,  23  N.  H.  1. 
Pa.— Overton    i\  Tracey,    II   Serg.  &  If. 


311;  Strickler  v.  Todd,  10  Serg.  &  R. 
63;  Sheeler  v.  Speer,  3  Binn.  130.  R.  I. 
Champlin  v.  Pawcatuck  Val.  St.  R.  Co., 
82  Atl.  481.  Utah.— American  Pub. 
Co.  v.  C.  E.  M'ayne  Co.,  9  Utah  318,  34 
Pac.  247. 

In  Keeney  v.  Chills,  4  Greene  (Iowa) 
416,  the  court  holds  that  objections  to 
the  form  of  the  question  should  be 
made  when  the  deposition  is  taken.  But 
see  Jones  v.  Smith,  6  Iowa  229,  where 
the  court  holds  that  objections  to  form 
should  be  made  before  the  commission 
issues,  and  cites  Keeney  v.  Chills,  supra. 
"Objections  to  particular  interroga- 
tories must  be  made  before  they  are 
answered  by  the  witness  or  the  objec- 
tions come  too  late  and  should  be  dis- 
regarded." Bryant  V.  Ingraham,  16 
Ala.  116.  See  also  Townsend  V.  Jeffries, 
24  Ala.  329. 

58.     Ala.— Memphis    &    C.    R.    Co.    v. 
Bibb,  37  Ala.  699;   Kyle  v.  Bostick,  10 
Ala.  589.     Cal. — Lawrence  v.  Fulton,  19 
Cal.   683.     Conn.— Floral   C.   Co.  v.  Dil- 
lon,   83    Conn.    65,    75    Atl.    82;     Hen- 
nessy v.  Metropolitan  Life   Ins.  Co.,   74 
Conn.    699,    52    Atl.    490;    Butte    Hdw. 
Co.    v.   Wallace,   59   Conn.    336,    22   Atl. 
330.     Del.— Goslin  v.  Cannon,  1  Har.  3. 
111.— Goodrich    v.    Hanson,    33    111.    498; 
Catlin  v.  Traders'  Ins.  Co.,  83  111.  App. 
40.      la. — Wolverton    v.    Ellis,    18    Iowa 
413.     Me.— Leavitt    v.   Baker,     82     Me. 
26,  19  Atl.  86;  Parsons  v.  Huff,  38  Me. 
137;  Lord  v.  Moore,  37  Me.  208;  Brown 
v.  Foss,  16  Me.  257;  Rowe  v.  Godfrey, 
16  Me.  128;  Polleys  r.  Ocean  Ins.  Co., 
14  Me.   141;   Woodman   v.   Coolbroth,   7 
Me.  181.    Md.— Kerby  v.  Kerby,  57  Md. 
345;    Jones    v.    Jones",    36    Md.    447,    11 
Am.  Rep.  505;   Smith  v.  Cooke,  31   Md. 
174,   100   Am.   Dec.   58.     Mo.— Redmond 
r.  Quincy,   etc.   R.  Co.,   126  S.   W.   159; 
Williamson  v.  Brown,  195  Mo.  313,  93 
S.  W.  791;  Patton  v.  St.  Louis  &  S.  F. 
R.   Co.,   87   Mo.   117,  56   Am.   Rep.   446; 
Warliek    V.   Peterson,  58   Mo.   408;    Fox 
V.   Webster,  46  Mo.   181;   Walsh  V.  Ag- 
new,  12  Mo.  520;  Glasgow  v.  Ridgeley, 
11    Mo.  34;   Lesinsky  v.  Great   Western 
Dispatch  Co.,  14  Mo.  App.  598.     N.  H. 
Willey   V.    Portsmouth,    35    N.    H.    303; 
Whipple     r.     Stevens,     22    N".    H.    219. 
N.  Y.— Hebbard  r.  Haughian,  70  N.  Y. 
5 1 ;    Francis   v.  Ocean    Ins.   Co.,   6   Cow. 
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wise,59  while  in  others  the  practice  is  to  take  the  objection  by  motion 
to  suppress,  before  the  trial.60    There  is  also  authority  that  the  objec- 


404;  Wanamaker  v.  Megraw,  27  Misc. 
591,  59  N.  Y.  Supp.  81,  affirmed,  48  App. 
Div.  54,  62  N.  Y.  Supp.  692.  Pa. 
Strickler  v.  Todd,  10  Serg.  &  E.  63; 
Sheeler  v.  Speer,  3  Binn.  130.  Tex. 
Taylor,  B.  &  H.  R.  Co.  v.  Warner  (Tex. 
Civ.  App.),  60  S.  W.  442.  Va  — 
M'Candlish  v.   Edloe,   3   Gratt.   315. 

See  also  Crowell  v.  Western  Reserve 
Bank,   3   Ohio   St.   406. 

Waiver  of  Leading  Questions.— Where 
the  officer  taking  a  deposition  pro- 
pounded questions  to  the  witness  at 
the  request  of  an  absent  party,  such 
party  must  be  deemed  to  have  waived 
objections  to  leading  questions  not  tak- 
en at  the  time.  Whipple  v.  Stevens,  22 
N.  H.  219.  It  has  been  held  that  if 
the  party  notified  fails  to  attend  the 
taking  of  the  deposition,  he  cannot 
afterwards  object  that  questions  were 
leading.  Brown  v.  Foss,  16  Me.  257; 
Rowe  v.  Godfrey,  16  Me.  128. 

59.  Upon  the  ground  that  the  person 
taking  the  deposition  has  no  power  to 
pass  on  the  form  of  the  questions. 
Craddock  v.  Craddock,  3  Litt.  (Ky.) 
77;  Williams  v.  Eldridge,  1  Hill  (N.  Y.) 
249.  And  see  Bryant  v.  Modern  Wood- 
men, 86  Neb.  372,  125  N.  W.  621. 

But  where  a  party  is  permitted  to 
object  to  leading  interrogatories  at  the 
hearing,  sustaining  such  an  objection 
may  be  ground  for  a  new  trial  for 
surprise.  Rogers  v.  Diamond,  13  Ark. 
474. 

60.  111.— Benedict  V.  Dakin,  243  111. 
384,  90  N.  E.  712;  Illinois  R.  Co.  v. 
Panebiango,  227  111.  170,  81  N.  E.  53; 
Illinois  Cent.  R.  Co.  v.  Foulks,  191  111. 
57,  60  N.  E.  890;  Kassing  v.  Mortimer, 
80  111.  602;  Kimball  v.  Cook,  6  111.  423; 
Smith  V.  Swigart,  149  111.  App.  21; 
Sheldon  V.  Burry,  39  111.  App.  154; 
Kent  v.  Mason,  1  111.  App.  466.  la. 
Cathcart  v.  Rogers,  115  Iowa  30,  87 
N.  W.  738;  Mumma  v.  McKee,  10  Iowa 
107.  N.  J.— Wood  v.  Chetwood,  27  N. 
J.  Eq.  311;  Brown  v.  Bulkley,  14  N.  J. 
Eq.  294.  Ohio. — Crowell  V.  Western 
Reserve  Bank,  3  Ohio  St.  406.  Tex. 
El  Paso  S.  W.  R.  Co.  v.  Barrett,  46 
Tex.  Civ.  App.  14,  101  S.  W.  1025,  121 
S.  W.  570;  Missouri  P.  R.  Co.  v.  Smith, 
84  Tex.  348,  19  S.  W.  509;  International 
&  G.  N.  R.  Co.  v.  Prince,  77  Tex.  650, 
14   S.   W.   171;   Wade  v.  Love,   69   Tex. 
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522,  7  S.  W.  225;  Marx  &  Kempner 
v.  Heidenheimer,  63  Tex.  304;  Lee  & 
Co.  v.  Stowe,  57  Tex.  444;  St.  Louis, 
etc.  R.  Co.  V.  Adams,  55  Tex.  Civ. 
App.  245,  118  S.  W.  1155;  Gill  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  61  S.  W. 
146;  Brunswig  &  Co.  v.  Kramer,  2 
Wills.  Civ.  Cas.   §S03. 

See  also  Marsh  r.  Nordyke  (Pa.),  15 
Atl.  875. 

Objections  to  the  form  of  questions 
should  be  called  attention  to  by  mo- 
tion to  exclude  or  suppress  the  answer 
in  advance  of  the  trial,  "so  that  the 
party  relying  upon  the  answer  could 
have  an  opportunity  to  remedy  the  de- 
fect, if  desired,  by  retaking  the  deposi- 
tion on  that  point,  before  entering  up- 
on the  trial."  Walker  v.  Warner,  31 
App.  Cas.   (D.  C.)   76. 

An  objection  to  interrogatories  as 
not  proper  cross-examination  should  be 
made  before  the  trial.  Cathcart  V. 
Rogers,  115  Iowa  30,  87  N.  W.  738.  A 
motion  to  suppress  a  deposition  on  the 
ground  of  leading  interrogatories  is  ad- 
dressed to  the  sound  discretion  of  the 
court.  Mo. — Walsh  v.  Agnew,  12  Mo. 
520.  N.  J.— Brown  v.  Bulkley,  14  N. 
J.  Eq.  294.  N.  Y. — Weber  v.  Kings- 
land,  8  Bosw.   415.     See  also   X,  supra. 

Objections  to  questions  as  being  lead- 
ing are  too  late  when  first  made,  at  the 
trial;  they  should  be  made  at  a  time 
to  permit  the  proper  form  of  question 
to  be  put.  Potter  v.  Tyler,  2  Mete. 
(Mass.)   58. 

An  objection  to  leading  interroga- 
tories is  an  objection  to  the  "manner 
and  form"  of  taking  the  deposition. 
Marx  &  Kempner  v.  Heidenheimer 
Bros.,  63  Tex.  304;  Kottwitz  v.  Bagby, 
16  Tex.  656;  Brunswig  &  Co.  v.  Kramer, 
2  Wills.  Civ.  Cas.   (Tex.)   §803. 

Interrogatories  Not  Filed.— It  is  too 
late  after  depositions  have  been  read 
to  the  jury  to  object  that  the  inter- 
rogatories were  not  properly  filed  and 
served.  Stockton  v.  Frey,  4  Gill  (Md.) 
406,   45   A  pi.   Dec.   136. 

Formal  Defect  in  Interrogatories. — It 
was  held  that,  in  the  absence  of  a 
rule,  or  statute,  an  objection  for  the 
failure  of  interrogatories  to  state  the 
residence  of  the  witness  need  not  be 
made  before  the  issuance  of  the  com- 
mission.     McWillianis    v.    McWilliams, 
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tion  should  be  made  when  the  deposition  is  offered  to  be  read  in 
evidence.61 

f.  Objections  to  Certificate.  —  Objections  to  the  certificate  for  de- 
fects therein,62  or  for  the  failure  of  the  officer  to  sign63  or  affix  his 
seal64  to  it,  or  for  want  of  proper  authentication  of  his  official  char- 
acter,65 must  be  made  before  the  trial. 

g.  Objections  to  Indorsement,  Transmission,  etc.  —  Objections  to 
the  indorsement  and  transmission66  of  a  deposition  or  to  the  open- 


68  Ga.  459.  Where  an  attorney  wrong- 
fully refused  to  permit  the  annexation 
of  cross-interrogatories  to  the  commis- 
sion, the  objection  was  allowed  on  the 
trial.     Case  r.  Cushman,  1  Pa.  241. 

61.  Ky.— Craddock  v.  Craddock,  3 
Litt.  77.  N.  Y.— Fleming  v.  Hollen- 
back,  7  Barb.  271;  Williams  v.  Eldridge, 
1  Hill  249.  See,  however,  cases  under 
second  preceding  note.  Can. — Toronto 
Indust.  Exhib.  As-sn.  v.  Houston,  9  Ont. 
L.  E.  527. 

In  Massachusetts  the  objection  that 
interrogatories  are  leading  cannot  be 
taken  for  the  first  time  when  the 
deposition  is  offered  in  court.  Akers  v. 
Demond,  103  Mass.  318. 

62.  XT.  S  —  Columbus  R.  Co.  v.  Pat- 
terson, 143  Fed.  245,  73  C.  C.  A.  603; 
Stegner  v.  Blake,  36  Fed.  183.  Ala. 
Tuskaloosa  Cotton-Seed  Oil  Co.  v. 
Perry,  85  Ala.  158,  4  So.  635;  Irby  v. 
Kitchell,  42  Ala.  438;  May  v.  May,  28 
Ala.  141;  Reese  v.  Beck,  24  Ala/ 651. 
Colo. — Florence  Oil  &  Ref.  Co.  v. 
Reeves,  13  Colo.  App.  95,  56  Pac.  674; 
Walker  v.  Steele,  9  Colo.  388,  12  Pac. 
423.  111.— Lockwood  v.  Mills,  39  111. 
602;  Thomas  v.  Dunaway,  30  111.  373; 
Olson  v.  Brundage,  139  111.  App.  559; 
Christman  v.  Ray,  42  111.  App.  111. 
Ky. — Frazier  &  Foster  v.  Danner,  146 
Ky.  76,  142  S.  W.  216.  Mich.— Ed- 
wards v.  Heuer,  46  Mich.  95,  8  N.  W. 
717.  Mont. — Murray  o.  Larabie,  8 
Mont.  208,  19  Pac.  574.  Neb.— Essex 
v.  Ksensky,  90  Neb.  437,  133  N.  W. 
868.  N.  Y.— Union  Square  Bank  v. 
Reichmann,  9  App.  Div.  596,  41  N.  Y. 
Bupp.  602;  Becker  r.  Wenne,  7  Hun  458. 
Ohio.— Cowan  v.  Ladd,  2  Ohio  St.  322. 
Ore.— Foster  v.  Henderson,  29  Ore.  210, 
45  Pac.  899;  Sugar  Pine  Door  &  Lumb. 
Co.  i\  Garrett,  28  Ore.  168,  42  Pac.  129. 
Tenn. — Campbell  v.  Bair,  95  Tenn.  345, 
32  S.  W.  194;  Darnell  ?:.  Bullock,  7 
Heisk.  365.  Utah. — American  Pub.  Co. 
V.  C.  E.  Mayne  Co.,  9  Utah  318,  34  Pac. 
247.  Wis. — Wausau  Boom  Co.  v.  Plumer, 
49  Wis.  118,  5  N.  W.  53;  University  of 


Notre  Dame  du  Lac  v.  Shanks,  40  Wis. 
352. 

See  also:  Ark. — Hemphill  v.  Miller, 
16  Ark.  271.  Ga. — Dawson  v.  Calla- 
way, 18  Ga.  573.  N.  C.— Wasson  v. 
Linster,  83  N.  C.  575.  Okla.— Eldridge 
v.  Compton,  30  Okla.  170,  119  Pac.  1120. 
Pa.— Marsh  v.  Nordyke,  15  Atl.  875. 

Contra.— Dye  v.  Bailey,  2  Cal.  383, 
there  being  no  statute  or  rule  on  the 
subject. 

The  rule  is  not  changed  by  the  fact 
that  the  depositions  have  not  been 
opened  before  the  trial.  May  v.  May, 
28  Ala.  141. 

Identification  of  Papers. — An  objec- 
tion at  the  trial  that  exhibits  or  copies 
were  not  properly  identified  was  held 
to  have  been  made  too  late.  The  Hol- 
loday   Case,   27   Fed.   830. 

Amendment  of  Certificate. — An  ex- 
ception on  the  ground  of  an  amend- 
ment of  the  certificate  without  leave 
of  court  and  without  the  knowledge 
of  the  other  party  was  allowed  on 
the  trial.  Hall  &  Co.  v.  Renfro,  3  Mete. 
(Ky.)   51. 

63.  Feagin  v.  Beasley,  23  Ga.  17; 
Deane  Steam  Pump  Co.  v.  Green,  31 
Mo.  App.  269.  See  also  Rust  v.  Eckler, 
41  N.  Y.  488. 

64.  Reese  v.  Beck,  24  Ala.  651. 

65.  Doane  v.  Glenn,  21  Wall.  (U.  S.) 
33,  22  L.  ed.  476.  See  also  Evering- 
ham  v.  Lord,  19  111.  App.  565;  Groot 
v.  Oregon  Short  Line  R.  Co.,  34  Utah 
152,  96  Pac.  1019. 

Revenue  Stamp. — An  objection  to  the 
lack  of  a  revenue  stamp,  if  good  at  all, 
must  be  made  before  trial.  Ga. — Cen- 
tral R.  &  Bkg.  Co.  V.  Gamble,  77  Ga. 
584,  3  S.  E.  287.  111.— Lockwood  v. 
Mills,  39  111.  602.  Kan. — MacRae  v. 
Kansas  City  Piano  Co.,  64  Kan.  580, 
68  Pac.  54.' 

66.  Defects  in  Returning. — An  error 
in  the  indorsement  of  the   names  upon 
the   envelope   must   be  objected   to  be- 
fore the  depositions  are  opened.  Lingen 
felser  v.  Simon,  49  Ind.  82.     See  also: 
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ing  thereof,07  must  be  taken  before  trial ;  and  so,  it  seems,  must  an 
objection  to  the  improper  tiling  of  it,  if  the  irregularity  is  known  to 
the  other  party  in  time  to  so  object.68 

h.  Non-existence  of  Grounds  for  Taking  or  Using.  —  An  objection 
that  no  proper  cause  existed  for  taking  a  deposition  must  be  made 
before  trial  ;G0  but  an  objection  that  no  proper  ground  for  its  use 
exists,  or  has  been  shown  to  exist,  should  be  made,  ordinarily,  when 
the  deposition  is  offered  in  evidence.70 

Many  of  the  statutes  and  rules  fix  a  definite  time  for  making  these 
objections.71     But  if  the  depositions  have  not  been  filed  a  reasonable 


U.  S. — Stewart  r.  Townsend,  41  Fed. 
121.  Ga  —  Killian  v.  Augusta  &  K.  E. 
Co.,  78  Ga.  749,  3  S.  E.  621.  111.— Rob- 
inson r.  Savage.  124  111.  266,  15  N.  E. 
850.  Ky.— Sealv  (;.  Williston,  117  S.  W. 
959.  N.  Y.— Rust  V.  Eckler,  41  N.  Y. 
488. 

A  waiver  of  "all  objections  as  to 
the  form  and  manner  of  taking"  is 
not  a  waiver  of  irregularities  in  re- 
turning the  deposition.  Livingston  V. 
Pratt,  Brown.  Adm.  66,  15  Fed.  Cas. 
No.    8,417. 

67.  See  also  Wasson  v.  Linster,  83 
N.  C.  575. 

Opening  Depositions.— It  was  held 
too  late  when  a  case  was  about  to  be 
called  for  trial  to  object  to  the  im- 
proper opening  of  a  deposition  by  the 
clerk  two  months  before.  Hughes  v. 
Humphreys,  102  111.  App.  194.  It  was 
held  that  an  objection  for  the  failure 
of  the  clerk  to  open  and  pass  upon 
depositions  upon  proper  notice  could 
not  be  taken  at  the  trial.  Brittain  V. 
Hitchcock,  127  N.  C.  400,  37  S.  E. 
474. 

Contra. — Bryan  v.  Jeffreys,  104  N.  C. 
242,  10  S.  E.   167. 

68.  la. — Tuthill  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  N.  W.  853.  N.  Y. 
Jackson  v.  Hobby,  20  Johns.  357.  Ohio. 
Straw  v.  Dye,  2  Ohio  Dec.  (Reprint) 
312,  2  Wost.   Law  Month.  3SS. 

Notice  of  Filing  Depositions. — It  has 
been  held  that  an  objection  on  the 
ground  of  want  of  notice  of  the  filing 
of  depositions  may  be  made  at  the 
trial,  but  not  an  objection  to  the  form 
of  notice  actually  served.  Cook  v. 
Bell,  18   Mich.  3S7. 

69.  U.  S.— Shutte  V.  Thompson,  15 
Wall.  151,  7  L.  ed.  861.  Arx.— Law- 
rence v.LaCade,  46  Ark.  378.  Ind. 
Ter.— Missouri,  K.  &  T.  R.  Co.  v.  El- 
liott,  2   Ind.    Ter.   407,   51    S.   W.   1067. 

70.  Ind. — Hazlett     v.     Gambold,      15 

Vol.  VTI 


Ind.  303.  La. — Hawkins  v.  Brown,  3 
Rob.  310.  Minn.— Schlag  v.  Gooding, 
98  Minn.  261,  108  N.  W.  11.  Neb. 
Converse  v.  Mever,  14  Neb.  190,  15 
N.  W.  340.  N.  Y.— Hetzel  V.  Easterly, 
96  App.  Div.  517,  89  N.  Y.  Supp.  154. 
See  also  Columbus  R.  Co.  v.  Patterson, 
143  Fed.  245,  73  C.  C.  A.  603;  State  v. 
Vanella,    40   Mont.    326,    106   Pac.   364. 

Ground  for  Use. — After  a  trial  had 
progressed  three  days  at  the  third 
term  after  the  opening  of  depositions, 
it  was  held  too  late  to  object  that 
proper  grounds  for  the  use  of  the  dep- 
ositions had  not  been  shown.  Bird  V. 
Halsy,   87  Fed.   671. 

After  a  rule  to  show  cause  why  dep- 
ositions should  not  be  used  has  been 
made  absolute,  it  is  too  late  to  object 
that  the  deponent  is  in  the  parish  and 
able  to  attend  the  trial.  Groves  v. 
Steel,  2  La.  Ann.  480,  46  Am.  Dec. 
551. 

71.  Cal. — Myers  v.  Casey,  14  Cal. 
542.  Fla  —  Canon  V.  Green,  56  Fla.  211, 
47  So.  935.  la.— Casley  v.  Mitchell, 
121  Iowa  96,  96  N.  W.  725;  Byington 
v.  Moore,  62  Iowa  470,  17  N.  W.  644; 
Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co., 
51  Iowa  25,  50  N.  W.  543.  Ky.— Fra- 
zier  &  Foster  v.  Danner,  146  Ky.  76, 
142  S.  W.  216;  Moore's  Admr.  v.  Smith, 
88  Ky.  151,  10  S.  W.  380;  Louisville 
&  N.  R.  Co.  v.  Shaw's  Admr.,  21  Ky. 
L.  Rep.  1041,  53  S.  W.  1048.  Minn. 
Hahn  V.  Bettingen,  81  Minn.  91,  83 
N.  W.  467.  Mo.— Little  Rock  Grain  Co. 
V.  Brubaker,  89  Mo.  App.  1;  Cator  f. 
Collins,  2  Mo.  App.  225.  N.  C— Free- 
man v.  Brown,  151  N.  C.  Ill,  65  S.  E. 
743  Ore. — De  Bow  v.  Wollenberg,  52 
Ore.  404,  96  Pac.  536,  97  Pac.  717. 
Pa. — Marsh  v.  Nordyke,  15  Atl.  875; 
Syphers  v.  Meighen,  22  Pa.  125;  Per- 
kins v.  Johnson,  19  Pa.  510.  Tex. 
Waters-Pierce  Oil  Co.  v.  Davis  (Tex. 
I  Civ.  App.),  60  S.  W.  453. 
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time,72  or  for  the  time  prescribed  by  rule  or  statute,73  formal  objections 
thereto  may  ordinarily  be  made  at  the  trial.74 

i.  Defects  in  Papers.  —  Where  not  waived,  objections  to  the  com- 
mission for  want  of  a  proper  preliminary  affidavit,75  or  for  defects 
in  the  commission  itself,76  must  be  made  before  the  trial.     An  objec- 


See:  Ga. — Gress  Co.  v.  Berry,  2  Ga. 
App.  207,  58  S.  E.  384.  Ky.— W.  U. 
T.  Co.  V.  Corso,  28  Ky.  L.  Rep.  290,  89 
S.  W.  212.  Mich.— Simmons  r.  Cash, 
136  Mich.  558,  99  N.  W.  754.  Tex. 
Borden  v.  Le  Tulle,  etc.  Co.  (Tex. 
Civ.  App.),  99  S.  W.  128. 

Where  exceptions  must  be  filed  a  cer- 
tain time  before  a  cause  is  set  for  trial, 
it  is  sufficient  that  they  are  filed  within 
that  time  before  it  is  finally  set  for 
trial.  Bowman  r.  Branson,  111  Mo. 
343,  19  S.  W.  634. 

Objection  Not  Disclosed  by  Deposi- 
tion.— The  provision  of  the  Indiana 
Code  for  taking  objections  to  deposi- 
tions on  the  trial,  where  the  same  are 
not  disclosed  by  the  deposition,  author- 
izes the  taking  of  such  objections,  ap- 
pearing from  the  evidence  adduced  on 
the  issues,  but  does  not  authorize  the 
introduction  of  evidence  at  the  trial 
for  the  sole  purpose  of  showing  the 
invalidity  of  a  deposition.  Truman  V. 
Scott,  72  Ind.  258. 

Presumption  as  to  Ruling. — It  will 
be  presumed  in  an  appellate  court  in 
favor  of  the  finding  of  the  court  be- 
low that  objections  were  not  filed  in 
proper  time.  Trapnall's  Admr.  v.  State 
Bank,  18  Ark.  53. 

72.  U.  S.— Shutte  V.  Thompson,  14 
Wall.  151,  7  L.  ed.  861;  Samuel  Bros. 
&  Co.  v.  Hostetter  Co.,  118  Fed.  257, 
55  C.  C.  A.  111.  Md.— Barnum  v.  Bar- 
nnra,  42  Md.  251.  Mich. — Edwards  v. 
Heuer,  46  Mich.  95,  8  N.  W.  717.  N.  Y. 
Becker  v.  Winne,  7  Hun  458;  Union 
Bank  r.  Torrey,  2  Abb.  Pr.  269. 

Discovery  of  Defect. — Where  there  is 
no  express  statute  or  rule  limiting  the 
time,  exceptions  to  a  commission  may 
be  made  within  a  reasonable  time 
after  the  discovery  of  the  defect.  Ma- 
son &  Hamlin  Organ  Co.  v.  Pugsley,  19 
Hun    (N.  Y.)   282. 

Where  a  party  has  not  shown  a  lack 
of  diligence  in  taking  objections,  he 
should  be  allowed  to  make  them  on 
tbp  trial.  Walker  v.  Barron.  4  Minn. 
253. 

73.  Mich.— Facey  v.  Otis,  11  Mich. 
213.     Mo.— Brooks  v.   Boswell,    34   Mo. 


474.  N.  C— Carroll  v.  Hodges,  98  N. 
C.  418,  4  S.  E.  199;  Carson  v.  Columbus 
Mills,  69  N.  C.  32.  Tex.— Snow  v. 
Price,  1  White  &  Wills.  Civ.  Cas. 
§1,342. 

Deposition  Filed  in  Wrong  Case.— It 

was  held  that  objections  to  the  taking 
of  depositions  could  not  be  made  on 
the  trial,  though  by  mistake  the  clerk 
had  filed  the  depositions  in  the  wrong 
case.  Missouri,  K.  &  T.  R.  Co.  v.  Wild- 
er, 3  Ind.  Ter.  85,  53  S.  W.  490. 

Deposition  Taken  in  Another  Case. 
It  was  held  that  written  exceptions  to 
a  deposition  taken  in  another  action 
need  not  be  filed  until  the  deposition 
itself  had  been  filed  the  proper  length 
of  time  in  the  second  action.  Leslie 
r.  Rich  Hill  Coal  Min.  Co.,  110  Mo. 
31,  19  S.  W.  308. 

74.  Accola  v.  Chicago,  B.  &  Q.  R. 
Co.,  70  Iowa  185,  30  N.  W.  503;  South- 
ern Pacific  R.  Co.  r.  Royal  (Tex.  Civ. 
App.),   23  S.  W.  316. 

See  also  Cunningham  v.  Jordan,  1 
Pa.  442;  Texas  &  P.  R.  Co.  v.  Edins 
(Tex.  Civ.  App.),  35  S.  W.  953. 

These  oases  state  a  contrary  rule: 
U.  S. — Shutte  v.  Thompson,  15  Wall. 
151,  159,  21  L.  ed.  123.  Ky.— Robert- 
son v.  Sebastian,  30  Kv.  L.  Rep.  883,  99 
S.  W.  933.  N.  C— Womack  v.  Groos, 
135  N.  C.  378,  47  S.  E.  464. 

75.  Moody  v.  Alabama,  G.  S.  R.  Co., 
99  Ala.  553,  13  So.  233;  s.  c,  10  So. 
905;  Dunlap  v.  Dunlap,  49  La.  Ann. 
1696,  22  So.  929. 

76.  U.  S.— Howard  v.  Stillwell  & 
Bierce  Mfg.  Co.,  139  U.  S.  199,  11  Sup. 
Ct.  500,  35  L.  ed.  147;  Doan  v.  Glenn, 
21  Wall.  33,  8  L.  ed.  373.  Ala.— Ala- 
bama G.  S.  R.  Co.  v.  Bailey,  112  Ala. 
167,  20  So.  313.  Ga.— Feagin  v.  Beas- 
ley,  23  Ga.  17;  Tompkins  v.  Williams, 
19  Ga.  569.  111.— Stowell  v.  Moore,  89 
111.  563;  Merchants'  D.  T.  Co.  v.  Ley- 
sor,  89  111.  43;  Rockford  Grocerv  Co. 
v.  Stevenson,  65  111.  App.  609.  *  La. 
Frierson  v.  Trwin,  4  La.  Ann.  277.  Md. 
Cover  v.  Smith,  82  Md.  586,  34  Atl. 
465.  N.  Y.— Rust  r.  Eckler,  41  N.  V. 
488.    See  also  Denny  v.  Horton,  11  Daly 
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tion  based  on  the  lack  of  an  order  for  the  commission  or  examination 
must  be  made  before  the  trial.77 

The  lack  of  a  commission  has  been  held  ground  for  objection  when 
a  deposition  is  offered  in  evidence.78 

j.  Non-pendency  of  Action.  —  It  has  been  held  proper  to  object 
at  the  trial  that  the  action  was  not  pending  when  the  deposition 
was  taken.79 

k.  Competency  of  Witness.  —  Some  courts  hold  that  an  objection 
on  the  ground  of  the  incompetency  of  the  deponent  from  interest 
must  be  made,  if  known,  before  trial.80     Other  courts  hold  that  it 


(N.  Y.)  358.  But  see  Havs  r.  Phelps, 
1  Sandf.  (N.  Y.)  64. 

An  objection  to  the  form  of  the  com- 
mission must  be  noted  when  the  deposi- 
tion is  taken,  or  thereafter  by  motion 
to  suppress  or  by  some  other  notice 
before  the  trial  begins.  Howard  v. 
Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S. 
199,   11   Sup.   Ct.   500,   35  L.   ed.   147. 

Who  May  Object. — An  objection  to 
a  commission  cannot  ordinarily  be  made 
by  the  party  at  whose  instance  it  was 
issued.  la. — Pelamourges  v.  Clark,  9 
Iowa  1.  Ohio. — Devinnv  v.  Jellv,  Tapp. 
159.  S.  C— McBride  V.  Ellis,  9  Eich. 
L.  269.  Wis. — Juneau  Bank  v.  Mc- 
Spedon,  15  Wis.  629.  See  also  Bell  v. 
Davidson,  3  Wash.  C.  C.  328,  3  Fed. 
Cas.   No.   1,248. 

77.  National  Bank  &  Loan  Co.  v. 
Dunn,  106  Ind.  110,  6  N.  E.  131;  Woods 
v.   Dille,   11   Ohio   455. 

Order  of  Court. — An  objection  on 
the  ground  that  no  leave  was  taken 
to  retake  a  deposition  should  be  made 
before  the  trial.  Electric  Supply  &  C. 
Co.  v.  Consolidated  Light  &  B.  Co.,  42 
W.  Va.  583,  26  S.  E.  188.  The  cross- 
examination  of  a  witness  was  held  to 
waive  an  objection  that  his  deposition 
was  taken  in  term  time  without  an 
order  of  court.  Mechanics'  Bank  v. 
Seton,  1  Pet.  (U.  S.)  299,  2  L.  ed. 
697.  But  where  objection  is  first  taken 
to  the  examination  of  a  party  without 
an  order  of  court,  it  is  not  waived  by 
the  cross-examination  of  the  witness. 
Hitchcock  v.  Skinner,  1  Hoff.  Ch. 
(N.  Y.)   21. 

78.  Sehorn  v.  Williams,  51  N.  C. 
575.  Contra. — Delisle  v.  McGillivary,  24 
Mo.  App.  680. 

Lack  of  Commission. — Where  both 
parties  gave  notice  of  the  taking  of 
depositions  at  the  same  time  and  place, 
the  want  of  a  commission  was  waived. 
Connersville     V.     Wadleigh,     7     Blackf. 
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find.)  102.  Where  the  deposition  had 
been  on  file  for  six  years  without  ob- 
jection, the  want  of  a  commission  was 
held  to  have  been  waived.  Wasson  r. 
Linster,  83  N.  C.  575.  A  waiver  of 
"all  objection  to  the  form  of  taking 
said  depositions"  was  held  to  include 
an  objection  that  they  were  taken  be- 
fore a  notary  public  instead  of  under 
a  commission.  Homberger  v.  Alexander, 
11  Utah  363,  40  Pac.  260. 

Where  the  failure  to  endorse  the  al- 
lowance of  a  commission  upon  an  agree- 
ment of  parties  therefor  was  not 
known  to  the  objecting  party  until  the 
day  before  the  trial,  an  objection  at 
the  trial  was  sustained.  Mason  &  Ham- 
lin Organ  Co.  v.  Pugsley,  19  Hun  (N. 
Y.)    282. 

79.  Oxford  Iron  Co.  V.  Quinchett,  44 
Ala.  487.  Contra. — Moore's  Admr.  v. 
Smith,  88  Ky.  151,  10  S.  W.  380;  Kott- 
witz  v.  Bagby,  16  Tex.   656. 

Deposition  Taken  Before  Suit  Begun. 
The  cross-examination  of  the  witness 
by  the  adverse  party  was  held  not 
to  be  a  waiver  of  an  objection  that  the 
suit  had  not  been  instituted  at  the 
time  the  deposition  was  taken.  How- 
ard v.  Folger,  15  Me.  447. 

Noticing  a  cause  for  hearing  on 
" pleadings  and  proof"  is  not  an  ad- 
mission of  the  competency  of  a  dep- 
osition of  a  co-defendant  taken  before 
the  cause  was  at  issue.  Lee  v.  Hun- 
toon,   1   Hoff.   Ch.    (N.  Y.)   447. 

80.  Ala.— Thompson  v.  Rawles,  33 
Ala.  29.  Del.— Webster  v.  Hopkins,  1 
Del.  Ch.  70.  111.— Walker  v.  Dement, 
42  111.  272;  Lockwood  v.  Mills,  39  111. 
602;  Fash  v.  Blake,  38  111.  363;  Moshier 
V.  Knox  College,  32  111.  155;  Frink  v. 
McChung,  9  111.  569;  C.  H.  Albers  Com. 
Co.  v.  Sessel,  87  111.  App.  378.  Kan. 
Crebbin  v.  Jarvis,  64  Kan.  885,  67  Pac. 
531.  Ky. — Weil  v.  Silverstone,  6  Bush 
698.     Md.— Walters  v.  Nunroe,  17  Md. 
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may  be  taken  at  the  trial.81     It  may  be  taken  when  first  discovered, 
though  at  the  trial.82 

Where  the  incompetency  of  the  witness  is  absolute,  objection  may 
be  made  when  his  deposition  is  offered  in  evidence.83 


154,  77  Am.  Dec.  32S.  N.  Y.— Gregory 
v.  Dodge,  14  Wend.  593;  Bogert  v. 
Bogert,  2  Edw.  Ch.  309.  Term— Barton 
r.  Trent.  3  Head  167.  Tex.— St.  Louis, 
etc.  B.  Co.  v.  Sizemore  (Tex.  Civ.  App.), 
116  S.  W.  403.  See  also  Mumma  v. 
MeKee,    10    Iowa   107. 

Chancery  Practice. — Objections  to  the 
competency  of  the  witness  must  be 
made  by  articles  duly  Sled  and  cannot 
be  taken  at  the  hearing.  Webster  v. 
Hopkins,  1  Del.  Ch.  70;  Woodlin  v. 
Hynson,  1  Har.   (Del.)   224. 

If  the  incompetency  of  a  witness  from 
interest  is  known  at  the  time  of  his 
examination,  an  objection  must  be  made 
before  the  entry  of  a  rule  to  close  the 
taking  of  proofs.  Case  v.  Stinson,  2 
Sumn.  605,  10  Fed.  Cas.  No.  5.261; 
Roosevelt  v.  Ellithorp,  10  Paige  (N.  Y.) 
415;  Town  v.  Needham,  3  Paige  (N.  Y.) 
545,  24  Am.  Dec.  246.  Where  a  witness 
is  examined  subject  to  all  just  excep- 
tors, and  objection  to  his  competency 
may  be  made  at  the  hearing.  Ala. — Hol- 
man  v.  Bank  of  Norfolk,  12  Ala.  369. 
N.  Y. — Mohawk  Bank  v.  Atwater,  2 
Paige  54;  Bard  well  v.  Howe,  1  Clarke 
Ch.  281.  N.  C— Bell  v.  Jasper,  37  N.  C. 
597.  Va.— Beverley  v.  Brooke,  2  Leigh 
425.  It  has  been  held  that  where  an 
objection  to  the  competency  of  a  de- 
ponent from  interest  is  not  made  until 
the  trial,  the  party  offering  his  deposi- 
tion may  remove  the  interest  by  re- 
lease and  use  the  deposition.  Holden 
v.  Crawford,  1  Aik.  (Vt.)  390,  15  Am. 
Dec.  700. 

81.  Md.— Strike  v.  McDonald,  2 
Har.  &  G.  191.  Mass.— Talbot  v.  Clark, 
8  Pick.  51.  Miss. — Gordon  v.  Watkins, 
1  Smed.  &  M.  Ch.  37.  Term.— Barton 
V.  Trent,  3  Head  167. 

See  also:  Fla. — Canon  v.  Green, 
56  Fla.  211,  47  So.  935.  Ga.  — 
Georgia  Ry.,  etc.  Co.  v.  Bailev,  9 
Ga.  App.  106,  70  S.  E.  "607. 
Minn.— Jarecki  Mfg.  Co.  v.  Ryan.  114 
Minn.  98,  129  N.  W.  1055,  affirmed,  130 
N.  W.  948.  N.  H.— Bell  v.  Woodward, 
46  X.  H.  315.  S.  D.— Chapman  r. 
Greene.   130  N.  W.   30. 

82.  TJ.  S.— United  States  v.  One  Case 
Hair  Pencils,  1  Paine  400,  27  Fed.  Cas. 
No.     15,924.       Ala.— Gray's     Exrs.     v. 


Brown,  22  Ala.  262.  La.— McClure  v. 
King,  13  La.  Ann.  141.  N.  Y.— Swift 
/•.  Dean,  6  Johns.  522.  Tex. — Johnson 
17.  Alexander,  14  Tex.  382. 

An  objection  to  the  competency  of  a 
deponent  may  be  taken  at  any  time 
before  the  conclusion  of  the  trial,  if 
taken  when  discovered.  Johnson  v. 
Alexander,  14  Tex.  382. 

83.  Fla.— Walls  v.  Endel,  17  Fla. 
478.  Ind.— Pence  v.  Waugh,  135  Ind. 
143,  34  N.  E.  860.  la.— Winters  r.  Win- 
ters. 102  Iowa  53,  71  X.  W.  184.  See 
also  Robertson  v.  Sebastian.  30  Ky.  L. 
R.  883,  99  S.  W.  933;  Carroll  v.  Hodges, 
98  X.  C.  418.  4  S.  E.  199.  And  see 
this  title,  Vol.  4,  Encyclopedia  op 
Evidence. 

Evidence  Against  Representative  of 
Deceased  Person. — An  objection  to  the 
competency  of  the  deposition  of  a  party 
against  the  representative  of  a  deceased 
party  may  be  made  at  the  trial.  111. 
C.  H.  Albers  Com.  Co.  v.  Sessel,  193 
111.  153,  61  N.  E.  1075.  Me.— Leavitt 
V.  Baker,  82  Me.  26,  19  Atl.  86.  N.  J. 
Walker  r.  Hill,  22  N.  J.  Eq.  513. 

An  objection  to  the  testimony  of  a 
party  relating  to  communications  with 
a  deceased  person  was  held  to  be  an 
objection  to  the  competency  of  the  tes- 
timony and  not  of  the  witness  which 
might  be  made  on  the  trial.  Burton  V. 
Baldwin,  61  Iowa  2S3,  16  X'.  W.  110. 
But  an  objection  upon  the  trial  to  tes- 
timony of  the  defendant  relating  to 
personal  transactions  between  the  de- 
fendant and  an  insane  person  was  held 
to  have  been  taken  too  late.  Greedy  v. 
McGee,  55  Iowa  759. 

Privileged  Communications. — It  has 
been  held  that  an  objection  to  an  an- 
swer of  a  physician  containing  priv- 
ileged communications  with  his  patient 
is  an  exception  to  the  competency  of 
the  evidence  and  not  the  witness,  which 
mav  be  made  at  the  trial.  Winters  v. 
Winters,  102  Iowa  53,  71  N.  W.  184. 
An  objection  to  answers  as  containing 
privileged  communication  between  at- 
torney and  client,  was  held  to  be  an 
objection  to  the  competency  of  the  de- 
ponent which  might  be  made  on  the 
trial  under  the  Indiana  statute.  Pence 
v.  Waugh,  135  Ind.  143,  34  N.  E.  860. 
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1.  Responsiveness  and  Generality  of  Answers.  —  It  has  been  held 
that  objections  to  ansv;ers  as  not  responsive  must  be  taken  at  the 
examination,  if  the  parties  are  present.84  And  objections  to  answers 
as  vague  and  general  have  been  held  to  have  been  waived  by  the 
failure  of  the  objecting  party  to  cross-examine  the  deponent.86 

In  many  jurisdictions  objections  to  answers  as  irresponsive  must 
be  made  before  the  trial,86  but  in  some  states  they  may  be  taken  at 
the  trial.87 

Objection  to  answers  as  too  general  should  ordinarily  be  made  before 
the  trial.88 

m.     Competency  and  Relevancy.  —  In  most  jurisdictions  objections 


But,  ordinarily,  such  an  objection  seems 
to  be  to  the  competency  of  the  evi- 
dence and  may  properly  be  made  at 
the  trial.  Tays  v.  Carr,  37  Kan.  141, 
14  Pac.  456. 

84.  Smith  r.  Williams,  38  Miss.  48. 
Contra. — Kingsbury  v.  Moses,  45  N.  H. 
222. 

85.  Olds  v.  Powell,  10  Ala.  393; 
Frederick  v.  Ballard,  16  Neb.  559,  20 
N.  W.  870. 

86.  Ala. — Mississippi  L.  Co.  v.  Smith, 
152  Ala.  537,  44  So.  475;  Whilden  V. 
Merchants',  etc.  Bank,  64  Ala.  1;  Louis- 
ville &  N.  B.  Co.  r.  Brown,  56  Ala.  411; 
Clement  V.  Cureton,  36  Ala.  120.  la. 
Matthews  v.  Luers  Drug  Co.,  110  Iowa 
231,  81  N.  W.  464.  Neb.— Sioux  City 
&  P.  B.  Co.  V.  Finlayson,  16  Neb.  578, 
20  N.  W.  860,  49  Am.  Eep.  724.  Tex. 
Chicago,  etc.  E.  Co.  v.  Trout,  152  S.  W. 
1137:  Gulf,  etc.  B.  Co.  r.  Bichards,  83 
Tex.  203,  18  S.  W.  611;  Heirs  of  Wright 
V.  Wren,  16  S.  W.  996;  Parker  v.  Chan- 
cellor, 78  Tex.  524,  15  S.  W.  157; 
Brown  v.  Mitchell,  75  Tex.  9.  12  S.  W. 
606;  Lee  v.  Stowe,  57  Tex.  444;  Hen- 
derson v.  Louisville  &  T.  L.  Co.  (Tex. 
Civ.  App.),  128  S.  W.  671;  Kirby  V. 
Blake  (Tex.  Civ.  App.),  115  S.  W.  674; 
Kaack  v.  Stanton  (Tex.  Civ.  App.), 
112  S.  W.  702  (writ  of  error  denied  by 
supreme  court);  Claflin  V.  Harrington, 
23  Tex.  Civ.  App.  345,  56  S.  W.  370; 
McFarlane  v.  Howell.  16  Tex.  Civ.  App. 
246.  43  S.  W.  315;  Missouri,  etc.  Co.  r. 
Peav,  7  Tex.  Civ.  App.  400,  26  S.  W. 
768;  Gulf,  etc.  B.  Co.  v.  Shearer,  1 
Tex.  Civ.  App.  343,  21  S.  W.  133.  See 
Williams  r.  Smith,  29  B.  T.  562.  72 
Atl.  1093.  But  see  McCreary  v.  Turk, 
29  Ala.  244. 

Answers  Not  Responsive. — Irrespon- 
sive answers  may  b^  suppressed.  Bar- 
tee  V.  James,  33  Ala.  34;  Thomas  v. 
Be  Graffenreid.  27  Ala.   651. 
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In  Texas,  an  objection  to  a  deposi- 
tion on  the  ground  that  the  answers 
are  not  responsive  to  the  interrogatories 
is  an  objection  to  the  manner  and 
form  of  taking.  Beatty  r.  Yell  (Tex.), 
133  S.  W.  911;  Henderson  r.  Louisiana 
&  T.  L.  Co.  (Tex.),  128  S.  W.  671;  Lee 
V.  Stow,  57  Tex.  444;  Gulf,  C.  &  S.  F. 
By.  Co.  v.  Shearer,  1  Tex.  Civ.  App. 
343,  21  S.  W.  133.  See  also  XX,  A,  1, 
d,  supra. 

Who  May  Object. — Either  party  may 
object  to  answers  as  irresponsive.  Ind. 
Lingenfelser  v.  Simon,  49  Ind.  82. 
Mich. — Greenman  V.  O'Connor,  25  Mich. 
30.  N.  Y.— Lansing  v.  Coley,  13  Abb. 
Pr.  272.  Wis.— Hazleton  v.  Union  Bank, 
32  Wis.  34. 

87.  Ala. — Moore  v.  Monroe  Co.,  128 
Ala.  621,  29  So.  447.  111.— Bush  V. 
Stanley,  122  111.  406,  13  N.  E.  249. 
N.  Y.— Lansing  V.  Coley,  13  Abb.  Pr. 
272;  Ernst  v.  Esty  Co.,  21  Misc.  68, 
46  N.  Y.  Supp.  918;  s.  c,  20  Misc.  365, 
45   N.   Y.   Supp.  932. 

Objection  should  be  made  before 
reading  of  the  answer.  De  Arellames 
V.  De  Arellames,  151  Cal.  443,  90  Pac. 
1059. 

88.  Ala. — Carlisle  r.  Humes,  111  Ala. 
672,  20  So.  462.  111.— Stowell  r.  Moore, 
89  111.  563;  Kimball  V.  Cook,  6  111.  423; 
Bichman  V.  South  Omaha  Nat.  Bank, 
76  111.  App.  637;  Sheldon  v.  Burry,  39 
111.  App.  154;  Wilson,  etc.  Co.  v.  Lewis, 
10  111.  App.  191;  Kent  v.  Mason,  1  111. 
App.  466.  Neb. — Woodworth  v.  Thomp- 
son, 44  Neb.  311,  62  N.  W.  450.  Tex. 
Western  U.  T.  Co.  v.  Douglass  (Tex. 
Civ.  App.),  124  S.  W.  488.  See  also 
Frederick  r.  Ballard,  16  Neb.  559,  20 
N.   W.  870. 

Legal  Conclusion. — An  answer  con- 
sisting of  a  purely  legal  conclusion  was 
objected  at  the  trial.  Francis  v.  Ocean 
Ins.  Co.,  6  Cow.   (N.  Y.)   404. 
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to  the  competency  and  relevancy  of  all,  or  part  of,  a  deposition  may 
be  made  when  it  is  offered  in  evidence.89    And  because  evidence  may 


89.  U.  S.— Nelson  v.  Woodruff,  1 
Black  156,  17  L.  ed.  97.  Ala.— Carville 
v.  Franklin,  164  Ala.  543,  51  So.  396; 
Southern,  etc.  Loan  Assn.  v.  Riddle, 
129  Ala.  562,  29  So.  667;  Whilden  v. 
Merchants',  etc.  Bank,  64  Ala.  1;  Mem- 
phis, etc.  Co.  v.  Maples,  63  Ala.  601; 
Moore  v.  Robinson,  62  Ala.  537;  Clem- 
ent V.  Cureton,  36  Ala.  120;  Bush  v. 
Jackson,  24  Ala.  273;  Wall  v.  Williams, 

11  Ala.  826.  Cal. — Lawrence  V.  Fulton, 
19  Cal.  683.  Colo. — Cowan  r.  Cowan, 
16  Colo.  335,  26  Pae.  934.  Conn.— Hen- 
nessy  r.  Metropolitan  Ins.  Co.,  74  Conn. 
699,  52  Atl.  490.  Ga.—  Erk  v.  Simp- 
son, 137  Ga.  608,  73  S.  E.  1065;  Feagin 
v.  Beaslev,  23  Ga.  17.  111.— Illinois  R. 
Co.  V.  Panebiango,  227  111.  170,  81  N. 
E.  53;  Winslow  v.  Newlan,  45  111.  145; 
Lockwood  v.  Mills,  39  111.  602;  Cooke 
9.  Orne,  37  111.  186;  Swift  v.  Castle, 
23  111.  209;  Love  v.  McElroy,  106  111. 
App.  294;  Sailors  v.  Nixon- Jones  Prtg. 
Co.,  20  111.  App.  509;  Frink  v.  McClung, 
9  111.  569.  Ind.— Pence  v.  Waugh,  135 
Ind.  143,  34  N.  E.  860;  Baltimore  & 
O.  R.  Co.  v.  McWhinney,  36  Ind.  436. 
la. — Burton  v.  Baldwin,  61  Iowa  283, 
16  N.  W.  110;  Horseman  v.  Todhunter, 

12  Iowa  230.  Kan. — Rockford  Ins.  Co. 
v.  Farmers'  State  Bank,  50  Kan.  427, 
31  Pac.  1063;  Tays  V.  Carr,  37  Kan. 
141,  14  Pac.  456;  Griffith  v.  McCand- 
less,  9  Kan.  App.  794,  59  Pac.  729.  Ky. 
Robertson  v.  Sebastian,  30  Ky.  L.  Rep. 
883,  99  S.  W.  933;  Cooksey  v.  Cassidy, 
79  Ky.  392;  Eastham  V.  Curd,  15  B. 
Mon.  102;  Wickliffe  v.  Ensor,  9  B.  Mon. 
253.  Me.— Leavitt  v.  Baker,  82  Me. 
26,  19  Atl.  86;  Lord  r.  Moore,  37  Me. 
208;  Polleys  v.  Ocean  Ins.  Co.,  14  Me. 
141.  Mass. — Palmer  v.  Crook,  7  Gray 
418;  Hey  wood  v.  Reed,  4  Gray  574. 
Mich. — Angell  r.  Roscnbury,  12  Mich. 
241.  Mo. — Epstein  V.  Pennsylvania  R. 
Co.,  143  Mo.  App.  135,  122  S.  W.  366; 
Traber  v.  Hicks,  131  Mo.  180,  32  S.  W. 
1145;  Patton  v.  St.  Louis,  etc.  R.  Co., 
87  Mo.  117,  56  Am.  Rep.  446.  N.  H. 
Page  ?;.  Parker,  40  N.  IT.  47.  N.  Y. 
Wanamaker  v.  Megrew,  168  N.  Y.  125, 

61  N.  E.  112;  Uline  v.  N.  Y.,  etc.  R. 
Co.,  79  N.  Y.  175,  54  Am.  Rep.  661; 
Bankers'  Assn.  v.  Nachod,  120  App. 
Div.  732,  105  N.  Y.  Rupp.  773;  Kramer 
r.  Kramer,  80  App.  Div.  20,  80  N.  Y. 
Bupp.    184;    Dent   v.   Society   of   Friars, 

62  Hun  620,  16  N.  Y.  Supp.  684;  Wil- 


cox v.  Dodge,  53  Hun  565,  23  Abb. 
N.  C.  209,  17  Civ.  Proc.  248,  6  N.  Y. 
Supp.  368;  MacDonald  v.  Garrison,  2 
Hilt.  510,  9  Abb.  Pr.  178;  Williamson 
v.  More,  1  Barb.  229.  N.  D. — Raymond 
V.  Edelbrock,  15  N.  D.  231,  107  N.  W. 
194.  Pa.— Lowrv's  Estate,  17  Pa.  Co. 
Ct.  131,  4  Pa.  Dist.  691.  S.  C— Bridg- 
er  v.  Asheville,  etc.  R.  Co.,  25  S.  C. 
24;  McBride  v.  Ellis,  9  Rich.  L.  269. 
S.  D.— Chapman  v.  Greene,  130  N.  W. 
30.  Tenn.— Mason  v.  Willhite  (Tenn. 
Ch.  App.),  61  S.  W.  298.  Tex.— Lott 
v.  King,  79  Tex.  292,  15  S.  W.  231; 
Purnell  r.  Gandy,  46  Tex.  190;  Woosley 
v.  McMahon,  46  Tex.  62;  Kirby  L.  Co. 
v.  Chambers,  41  Tex.  Civ.  App.  632,  95 
S.  W.  607.  Utah.— American  Pub.  Co. 
V.  C.  E.  Mayne  Co.,  9  Utah  318,  34  Pac. 
247.  Vt.—  Clark  v.  Employers',  etc. 
Co.,  72  Vt.  45S,  48  Atl.  639.  Wis. 
Horton  v.  Arnold,  18  Wis.  212.  Wyo. 
Hellman  v.  Wright,  1  Wyo.  190. 

See  also  Aldrich  v.  Columbia,  etc.  R. 
Co.,  39  Ore.  263,  64  Pac.  455;  Hutchin- 
son v.  Bernard,  2  M.  &  Rob.   (Eng.)   1. 

But  see:  U.  S. — Nelson  v.  Woodruff, 
1  Black  156,  17  L.  ed.  97.  Ala.— Far- 
row v.  Nashville,  etc.  R.  Co.,  109  Ala. 
448,  20  So.  303;  Louisville  &  N.  R. 
Co.  v.  Hall,  91  Ala.  112,  8  So.  371,  24 
Am.  St.  Rep.  863.  Del.— Hickman  V. 
Hickman,  1  Del.  Ch.  133.  Md.— Botler 
v.  Beall,  7  Gill  &  J.  389.  Mass.— Bos- 
ton Iron  Works  v.  Montague,  135  Mass. 
319.  Compare  Norman  P.  S.  Co.  V. 
Ford,  77  Conn.  461,  59  Atl.  499. 

The  rule  is  the  same  where  the  dep- 
osition is  taken  upon  written  interrog- 
atories. Palmer  v.  Crook,  7  Gray 
(Mass.)  418;  Heywood  v.  Reed,  4  Gray 
(Mass.)  574.  An  objection  to  the  ex- 
amination of  a  witness  beyond  the  mat- 
ters alleged  in  a  bill  to  perpetuate  tes- 
timony and  the  interrogatories  annexed 
to  the  bill  may  be  waived  by  the 
defendant's  joining  in  the  commission 
and  filing  cross-interrogatories.  Hick- 
man v.  Hickman,   1   Del.   Ch.   133. 

In  Missouri  it  has  uniformly  been 
held  that,  "objections  and  exceptions 
to  the  admission  of  incompetent  evi- 
dence must  be  made  at  the  time  the  tes- 
timony is  offered,  and  unless  so  made 
the  objections  are  waived."  Tremain 
V.  Dyo'tt,  161  Mo.  App.  217,  142  S.  W. 
760. 

See  also  State  r.  McCollum,  119  Mo. 
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become  relevant  or  competent  by  reason  of  other  evidence  offered 
at  the  trial 00  courts  ordinarily  refuse  to  suppress  depositions  belorc 
the  trial  on  the  ground  of  incompetency  or  irrelevancy.01  But  where 
evidence  is  clearly  illegal,  they  may  suppress  part  or  all  of  a  depo- 
sition.92 

Under  the  statutes  of  a  few  states  it  seems  to  be  necessary  to  object 
to  incompetent  and  irrelevant  evidence  before  the  trial.03 

n.  Secondary  Evidence.  —  Some  courts  hold  that  objections  on  the 
ground  that  the  evidence  is  secondary  must  be  made  before  trial,04 
while  other  courts  permit   them   to  be   offered   on   the  trial.05     But 


469,  24  S.  W.  1021;  State  v.  Gilmore, 
110  Mo.  1,  19  S.  W.  218;  Maxwell  v. 
Hannibal,  etc.  R.  Co.,  85  Mo.  95. 

Stipulations  of  Parties. — It  lias  be«n 
held  that  where  parties  agree  to  use 
a  deposition  subject  to  all  objections 
noted,  and  none  are  noted,  all  of  the 
deposition  should  be  admitted  though 
part  of  it  is  not  legal  evidence.  Er- 
win  V.  English,  57  Conn.  562,  19  _Atl. 
238.  An  agreement  that  a  deposition 
"shall  be  considered  as  regularly  tak- 
en" is  a  waiver  of  an  objection  to 
part  of  it  as  illegal  evidence.  Millard 
v.  Hall,  24  Ala.  209.  It  was  held  that 
an  objection  to  the  competency  of  a 
deposition  might  be  made  in  a  chan- 
cery suit  after  the  court  had  announced 
its  conclusion,  but  before  the  entry 
of  final  judgment,  under  a  statute 
which  provided  that  such  objections 
might  be  made  at  any  time  during  the 
progress  of  the  trial.  Cooksey  V.  Cas- 
sidy,  79  Ky.  392. 

90.  Baltimore  &  O.  R.  Co.  V.  Mc- 
Whinney,  36   Ind.  436. 

91.  Ark. — Davis  v.  Hare,  32  Ark. 
386.  Kan. — Tays  v.  Carr,  37  Kan.  141, 
14  Pac.  456.  Ind.— Myers  v.  Murphy, 
60  Ind.  282.  Neb.— Stull  v.  Stull,  1 
Neb.  (Unof.)  380,  96  N.  W.  196.  N.  J. 
Williams  V.  Vreeland's  Admr.,  30  N.  J. 
Eq.  576.  N.  Y. — Howard  v.  Orient 
Mutual  Ins.  Co.,  9  Bosw.  645.  Tex. 
Lott  V.  King,  79  Tex.  292,  15  S.  W. 
231.  Wyo. — Carr  v.  Wright,  1  Wyo. 
157. 

See  also  Leeds  v.  Evans,  99  Fed.  28. 

But  see  Booker  V.  Booker,  83  Ind. 
226;  Mundt  v.  Com.  Nat.  Bank,  35 
Utah  90,  99  Pac.  454. 

92.  Ala.— Cowen  v.  Eartherly  Hdw. 
Co.,  95  Ala.  324,  11  So.  195;  Bartee 
v.  James,  33  Ala.  34;  Thomas  v.  De 
Graffenreid,  27  Ala.  651;  Bush  V.  Jack- 
son, 24  Ala.  273.  Ind. — Booker  v.  Rook- 
er,  83  Ind.  226.    Mo.— Attwell  V.  Lynch, 
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39  Mo.  519.  Neb.— Stull  v.  Stull,  1 
Neb.  (Unof.)  380,  96  N.  W.  196.  Tex. 
Allen  v.  Hoxsey's  Admr.,  37   Tex.   320. 

See  also  Shepard  v.  Pratt,  16  Kan. 
209. 

It  has  been  declared  good  practice 
to  strike  out  illegal  answers  before  the 
trial.  Hitchcock  v.  Shoninger  Melodeon 
Co.,  12  Fed.  Cas.  No.  6,537.  See  also 
Toledo,  N.  &  W.  R.  Co.  v.  Baddeley,  54 
111.  19,  5  Am.  Rep.  71. 

Scandal  Authorizes  Suppression.  — 
Williams  V.  Vreeland's  Admr.,  30  N.  J. 
Eq.  576;  Wood  v.  Chetwood,  27  N.  J. 
Eq.   311. 

93.  Ala. — Alabama  Nat.  Bank  v. 
Rivers,  116  Ala.  1,  22  So.  580.  Ga. 
Ector  v.  Welsh,  29  Ga.  443.  Ind.— New- 
man V.  Manning,  89  Ind.  422;  Robinius 
v.  Lister,  30  Ind.  142,  95  Am.  Dec.  674; 
Fruchey  r.  Eagleson,  15  Ind.  App.  88, 
43  N.  E.  146.  N.  0.— Carroll  v.  Hodges, 
98  N.  C.  418,  4  S.  E.  199.  Tex.— Fair- 
banks V.  Stites  (Tex.  Civ.  App.),  125 
S.   W.   636. 

94.  U.  S.— York  Co.  v.  Central  R. 
Co.,  3  Wall.  107,  6  L.  ed.  473.  Ala. 
Mississippi  L.  Co.  v.  Smith,  152  Ala. 
537,  44  So.  475;  Sowell  v.  Bank  of 
Brewton,  119  Ala.  92,  24  So.  585.  111. 
Cooke  v.  Orne,  37  111.  186;  Williams  r. 
Press  Pub.  Co.,  126  111.  App.  109; 
Hickox  &  E.  Co.  V.  Dawes  Mfg.  Co., 
64  111.  App.  630;  Dunbar  v.  Gregg,  44 
111.  App.  527.  See  also  Hendricks  v. 
Huffmeyer,  15  Tex.  Civ.  App.  93,  38 
S.  W.  523,  affirmed,  90  Tex.  577,  40 
S.   W.   1. 

A  deposition  which  contains  only 
secondary  evidence  of  the  contents  of 
records  may  be  suppressed.  Kellam  V. 
McAlpine,  63  Iowa  251,  18  N.  W.  914. 

95.  Ala.— Boykin  v.  Collins,  20  Ala. 
230.  Ga. — Erk  v.  Simpson,  137  Ga. 
608,  73  S.  E.  1065.  Ind. — Niehol  v.  Mc- 
Calister,  52  Ind.  586.  la. — Horseman 
v.    Todhunter,     12     Iowa     230.       Kan. 
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where  such  evidence  is  used  on  the  first  trial  without  objection,  it 
is  waived  and  cannot  be  made  for  the  first  time  on  a  second  trial.96 
2.  Manner  of  Presenting  Objections.  —  a.  By  Motion,  Exceptions 
and  Instructions.  —  The  usual  method  of  objecting  to  an  entire  depo- 
sition is  by  motion  to  suppress  it.97    Objections  to  parts  of  depositions 


Johnson  v.  Mathews,  5  Kan.  118.  Mass. 
Atlantic  Mutual  Fire  Ins.  Co.  v.  Fitz- 
patrick,  2  Gray  279.  W.  Va.— Dickin- 
son v.  Clarke,  5  W.  Va.  280. 

96.  Murphy  v.  Cochran  (Iowa),  134 
N.  W.  1085. 

97.  U.  S.— Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  Ct.  950,  37  L.  ed.  819; 
Howard  v.  Stillwell  &  Bierce  Mfg.  Co., 
139  U.  S.  199,  11  Sup.  Ct.  500,  35 
L.  ed.  147;  Blackburn  v.  Crawl'ords,  3 
Wall.  175,  6  L.  ed.  486;  York  Co.  v. 
Central  R.  Co.,  3  Wall.  107,  6  L.  ed. 
473;  Winans  v.  New  York  &  E.  R.  Co., 
21  How.  88,  5  L.  ed.  813;  Samuel  Bros. 
&  Co.  v.  Hostetter  Co.,  118  Fed.  257, 
55  C.  C.  A.  Ill;  Uhle  v.  Burnham,  44 
Fed.  729.  Ala.— Electric  Lighting  Co. 
V.  Rust,  131  Ala.  484,  31  So.  486;  Mem- 
phis &  C.  R.  Co.  v.  Maples,  63  Ala.  601; 
McCreary  v.  Turk,  29  Ala.  244.  Ark. 
Vaugine  v.  Taylor,  18  Ark.  65.  111. 
Walker  v.  Dement,  42  111.  272;  Moshier 
V.  Knox  College,  32  111.  155;  Thomas  v. 
Dunaway,  30  111.  373;  Koedt  V.  Joseph- 
sen,  158  111.  App.  388;  Olson  v.  Brun- 
dage,  139  111.  App.  559.  la.— John- 
son v.  Chicago,  R.  I.  &  P.  R.  Co.,  51 
Iowa  25,  50  N.  W.  543.  Md.— Barnum 
v.  Barnum,  42  Md.  251.  Mich. — Blair 
V.  Harris,  75  Mich.  167,  42  N.  W.  790; 
Matson  v.  Melchor,  42  Mich.  477,  4 
N.  W.  200.  Minn.— Hahn  v.  Bettingen, 
81  Minn.  91,  83  N.  W.  467.  Miss. 
Ratliff  v.  Thompson,  61  Miss.  71.  Mo. 
Bell  v.  Jamison,  102  Mo.  71,  14  S.  W. 
714;  Delventhal  v.  Jones,  53  Mo.  460; 
Abbott  v.  Marion  Co.,  112  Mo.  App. 
550,  87  S.  W.  110.  N.  J.— Williams  v. 
Vreeland's  Admr.,  30  N.  J.  Eq.  576; 
Wood  v.  Chetwood,  27  N.  J.  Eq.  311. 
N.  Y.— Vilmar  v.  Schall,  61  N.  Y.  564; 
8.  c,  3  Jones  &  S.  67;  Sturm  v.  At- 
lantic Mut.  Ins.  Co.,  6  Jones  &  S.  281; 
Zellweger  v.  Caffe,  5  Duer  87;  Sheldon 
V.  Wood,  2  Bosw.  267;  Denny  v.  Hor- 
ton,  3  Civ.  Proc.  255,  11  Daly  358; 
Union  Bank  v.  Torrey,  2  Abb.  Pr.  269; 
Union  Square  Bank  v.  Reichmann,  9 
App.  Div.  596,  41  N.  Y.  Supp.  602. 
N.  C— Carroll  r.  Hodges,  98  N.  C.  418, 
4  S.  E.  199;  Katzenstein  v.  Raleigh  & 
G.  R.  Co.,  78  N.  C.  286.     Ohio.— Cowan 


v.  Ladd,  2  Ohio  St.  322.  Ore.— Oliver 
v.  Oregon  Sugar  Co.,  45  Ore.  77,  76 
Pae.  1086;  Foster  v.  Henderson,  29 
Ore.  210,  45  Pac.  899;  Sugar  Pine  Door 
&  Lumb.  Co.  v.  Garrett,  28  Ore.  168, 
42  Pac.  129.  Pa.— Wallace  v.  McElevy, 
2  Grant  Cas.  44.  S.  D. — Babcock  v. 
Ormsby,  18  S.  D.  358,  100  N.  W.  759. 
Tex.— Hord  v.  Gulf,  etc.  R.  Co.,  33  Tex. 
Civ.  App.  1G3,  76  S.  W.  227;  Chicago, 
R.  I.  &  T.  R.  Co.  v.  Long,  26  Tex.  Civ. 
App.  601,  65  S.  W.  882;  McFarlane  v. 
Howell,  16  Tex.  Civ.  App.  246,  43  S.  W.- 
315.  Utah.— Groot  v.  Ore.  S.  L.  R.  Co., 
34  Utah  152,  96  Pac.  1019;  American 
Pub.  Co.  v.  C.  E.  Mayne  Co.,  9  Utah 
318,  34  Pac.  247.  But  see  Creamer  v. 
Jackson,  4  Abb.  Pr.  (N.  Y.)  413. 

See  also  Willeford  v.  Bailey,  132  N 
C.  402,  43  S.  E.  928. 

Or  by  motion  to  quash.  Katzenstein 
V.  Raleigh  &  G.  R.  Co.,  78  N.  C.  286. 

Or  by  motion  to  strike  from  the  files. 
Leathers  v.  Ross,  74  Iowa  630,  38  N. 
W.  516;  Edwards  v.  Heuer,  46  Mich. 
95,  8  N.  W.  717. 

Where  the  statute  requires  a  motion 
to  suppress  a  deposition  for  irregulari- 
ties, it  is  not  sufficient  to  note  objec- 
tions on  the  deposition.  Johnson  v. 
Chicago,  R.  I.  &  p.  p.  Co.,  51  Iowa 
25,  50  N.  W.  543.  As  a  general  prin- 
ciple depositions  should  not  be  sup- 
pressed for  mere  irregularities  in  mat- 
ters of  form,  where  no  bad  faith  or  in- 
jury to  a  party  is  shown.  Partridge 
v.  Stocker,  36  Vt.  108,  84  Am.  Dec. 
664. 

It  has  sometimes  been  said  (rather 
than  held)  that  a  deposition  may  be 
suppressed,  in  the  discretion  of  the 
court,  though  taken  "in  conformity 
with  the  rules  of  law,  but  under  cir- 
cumstances that  would  induce  the  court 
to  think  that  injustice  would  be  done 
by  using  it."  Bryant  v.  Ingraham, 
16  Ala.  116;  Cullum  v.  Smith,  6  Ala. 
625. 

Second  Motion  To  Suppress. — Where 
a  motion  to  suppress  has  been  over- 
ruled and  a  second  motion  is  made  at 
a  subsequent  term  on  the  ground  n< 
newly  discovered  evidence  showing  that 
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are  made  by  motion  to  suppress  or  strike  out  such  parts,  or  simply 
by  exceptions  thereto,  when  offered  upon  the  trial,98  or  occasionally 
by  requesting  the  court  to  instruct  the  jury  to  disregard  the  objec- 
tionable evidence.00 

b.    Necessity  for  Writing,  Filing  and  Service  of  Notice.  —  Many 
statutes  require  objections  to  depositions  to  be  in  writing  and  filed;1 


the  deposition  was  improperly  taken, 
the  allowance  of  the  second  motion  is 
within  the  sound  discretion  of  the  trial 
court,  controlled  by  the  general  rules 
governing  the  granting  of  new  trials 
on  like  grounds.  Hicks  v.  Lawson,  39 
Ala.  90. 

Objecting  Party  in  Fault. — A  motion 
to  suppress  a  deposition  was  held  to 
have  been  properly  overruled  where 
the  attorney  of  the  objecting  party  had 
removed  the  deposition  from  the  files 
in  violation  of  the  rules  of  court. 
Langsdale  V.  Woollen,  99  Ind.  575. 

Error/  Without  Prejudice. — The  er- 
roneous refusal  of  a  court  to  suppress 
a  deposition  is  not  prejudicial,  where 
the  deposition  is  not  offered  in  evi- 
dence. Buffington  v.  Cook,  39  Ala.  64. 
It  is  ordinarily  immaterial  whether  a 
motion  to  suppress  was,  or  was  not, 
rightly  overruled,  where  the  witness 
testifies  upon  the  trial  to  the  same 
facts  as  in  the  deposition.  Curry  v. 
Allen,  60  Iowa  387,  14  N.  W.  733. 

Tampering  With  Deposition. — Where 
it  is  shown  that  one  paper  has  been 
substituted  for  another,  in  a  deposi- 
tion, the  deposition  may  be  suppressed. 
Carter  v.  Mannings,  7  Ala.  851. 

98.  U.  S. — Hitchcock  V.  Shoninger 
Melodeon  Co.,  12  Fed.  Cas.  No.  6,537. 
Ala.— Grey's  Exr.  v.  Mobile  Trade  Co., 
55  Ala.  387.  Tex.— Texas  &  P.  E.  Co. 
v.  Sandy  (Tex.  Civ.  App.),  140  S.  W. 
498. 

Motion  To  Strike  Out. — Incompetent 
testimony  may  be  stricken  out  on  mo- 
tion, after  the  deposition  has  been  read 
to  the  jurv.  Sailors  V.  Nixon-Jones 
Prtg.   Co.,   20   111.   App.   509. 

It  has  been  held  better  practice  not 
to  interrupt  the  reading  of  a  deposi- 
tion on  the  ground  that  there  was 
written  evidence  of  a  matter  referred 
to,  but  to  let  the  reading  proceed  and 
afterwards  withdraw  whatever  testi- 
mony should  be  shown  to  be  illegal. 
Crenshaw  v.  Jaekson,  6  Ga.  509,  50  Am. 
Dec.  461. 

99.  111.— Pittman  v.  Ga1y.  10  111. 
186.      Md. — Pettigrew     v.     Barnum,     11 
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Md.  434,  69  Am.  Dec.  212.  Vt.— North- 
field  v.  Plymouth,  20  Vt.  582.  Va. 
Buster'  Admr.  v.  Wallace,  4  Hen.  &  M. 
82. 

See  also  Buckley  v.  Woodsum,  7  Me. 
204. 

1.     Del. — Woodlin  v,  Hynson,  1  Har. 
224.      Ga.— White   v.    Southern    R.    Co., 
123   Ga.  353,  51   S.  E.  411;   Treadawav 
r.   Richards,   92   Ga.   264,   18   S.    E.   25; 
Central  R.    &  Bkg.   Co.  v.   Gamble,   77 
Ga.  584.  3  S.  E.  387;  Rogers  r.  Truett, 
73   Ga.   3S6;   Galceran  v.  Noble,  66  Ga. 
367;  Tompkins  v.  Williams,  19  Ga.  569. 
la.— Ostenson    V.    Severson,    126    Iowa 
197,   101   N.   W.   789.     Kan.— Rockford 
Ins.    Co.    V.    Farmers'    State    Bank,    50 
Kan.    427,    31    Pac.    1063;    St.   Louis    & 
S.  F.  R.  Co.  v.  Morse,  38  Kan.  271,  16 
Pac.  452;  Kansas  Pac.  R.  Co.  v.  Pointer. 
9  Kan.  620;  Clark  v.  Ellithorpe,  1  Kan. 
App.   337,   51   Pac.   940.     Ky.— Moore's 
Admr.  v.  Smith,  88  Ky.  151,  10   S.   W. 
380;    Bronson   v.    Green,    2     Duv.     234; 
Estham  v.  Curd,  15  B.  Mon.  102;  Rob- 
ertson v.  Sebastian,  30  Ky.  L.  Rep.  883, 
99    S.    W.    933;    Andricus    v.    Pineville 
Coal  Co.,  28  Kv.  L.  Rep.  704,  90  S.  W. 
233;   Western   Union  Tel.  Co.  v.  Corso, 
28    Ky.    L.    Rep.    290,    89    S.     W.     212. 
Mich.— Faeev   V.    Otis,     11     Mich.     213. 
Miss. — Ratliff   V.    Thompson,     61     Miss. 
71.     Mo. — Brooks  v.   Boswell,    34    Mo. 
4  74;    Littleton    V.   Christy,    11    Mo.    390. 
Neb. — Essex  v.  Ksensky,  90  Neb.  437, 
133   N.   W.   868;   Yearsley  v.   Blake,  85 
Neb.   736,   124  N.  W.   161;   Woodard  v. 
Cutter,   2   Neb.    (TTnof.)    84,   96   N.   W. 
54.       N.    C.— Willeford   v.   Bailey,    132 
N.    C.    402,    43    S.    E.    928;    Brittain   V. 
Hitchcock,  127  N.  C.  400,  37  S.  E.  474; 
Carroll  v.  Hodges,  98  N.  C.  418,  4  S.  E. 
199;  Woodley  v.  Hassell,  94  N.  C.  157. 
Ohio.— Cowen  V.  Ladd,  2  Ohio  St.  322. 
Ore.— De   Bow  v.   Wollenberg,   52    Ore. 
104,    96    Pac.    536,    97    Pac.    717.      Pa. 
Marsh    r.    Nordyke    &   Marmon   Co.,   15 
Atl.    875.      Tex.— W.    T.    Wilson    Grain 
Co.    v.    Central    Nat.    Bank    (Tex.    Civ. 
App.),   139   S.   W.   996;   Beatty   v.   Yell 
(Tex.  Civ.  App.),  133  S.  W.  911;  Hous- 
ton &  T.  C.  R.  Co.  v.  Haberlin   (Tex.), 
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some  require  them  to  be  noted  of  record,2  and  some  require  them  to 
be  indorsed  on  the  depositions.3 
In  some  states  notice  of  the  objections  must  be  given.4 


133  S.  W.  873,  affirming,  125  S.  W.  107; 
Henderson  v.  L.  &  T.  Lumb.  Co.  (Tex.), 
128  S.  W.  671;  Ellis  v.  Lewis  (Tex.), 
100  S.  W.  189;  Missouri  Pac.  R.  Co.  v. 
Smith,  84  Tex.  348,  19  S.  W.  509; 
Wright's  Heirs  v.  Wren  (Tex.),  16  S. 
W.  996;  Parker  v.  Chancellor.  78  Tex. 
524,  15  S.  W.  157;  Brown  v.  Mitchell, 
75  Tex.  9,  12  S.  W.  606;  Wade  v.  Love, 
69  Tex.  522,  7  S.  W.  225;  Jones  v. 
Ford,  60  Tex.  127;  Lee  v.  Stowe,  57 
Tex.  444;  Pauska  v.  Daus,  31  Tex.  68; 
Garner's  Admr.  v.  Cutler's  Admr., 
28  Tex.  175;  Sheegog  v.  James, 
26  Tex.  501;  Kottwitz  v.  Bagby, 
16  Tex.  656;  Bracken  v.  Neill,  15 
Tex.  109;  Scott  v.  Delk,  14  Tex. 
341;  Hagerty  v.  Scott,  10  Tex.  525; 
Croft  v.  Eains.  10  Tex.  520;  Blake  v. 
State,  38  Tex.  Crim.  377,  43  S.  W.  107; 
Kirby  v.  Blake,  53  Tex.  Civ.  App.  173, 
115  S.  W.  674;  Borden  v.  Le  Tulle  Merc. 
Co.  (Tex.  Civ.  App.),  99  S.  W.  128; 
Hugo  &  Schmeltzer  Co.  v.  Hirsch  (Tex. 
Civ.  App.),  63  S.  W.  163;  Taylor,  B. 
&  H.  R.  Co.  v.  Warner  (Tex.  Civ.  App.), 
60  S.  W.  442;  McMahan  v.  Veasey 
(Tex.  Civ.  App.),  60  S.  W.  333;  Inter- 
national &  G.  N.  B.  Co.  v.  Kuehn,  2 
Tex.  Civ.  App.  210,  21  S.  W.  58;  Gulf, 
C.  &  S.  F.  R,  Co.  V.  Shearer,  1  Tex. 
Civ.  App.  343,  21  S.  W.  133;  Lienpo  v. 
State,  28  Tex.  App.  179,  12  S.  W.  588; 
Miller  v.  Schneider.  2  Wills.  Civ.  Cas. 
§369;  Snow  v.  Price,  1  White  &  Wills. 
Civ.  Cas.  §1342. 

And  see  Walters  v.  Bock,  18  N.  D. 
45,  115  N.  W.  511.  See  also  Chapman 
P.  Greene  (S.  D.),  130  N.  W.  30. 

In  Kentucky  though  the  statute 
(Civil  Code,  §586)  requires  that  the  ob- 
jection must  be  in  writing,  this  does 
not  apply  to  a  stipulation  containing 
a  statement  as  to  what  the  witness 
would  testify  had  his  deposition  been 
*aken,  and  an  oral  objection  is  suffi- 
fient.  New  Bell  Jpllico  Coal  Co.  v. 
Braznell's  Admr.  (Ky.).  149  S.  W.  888. 

In  Texas,  under  Sayle's  Civ.  St., 
art.  2289,  it  is  required  that  objec- 
tions that  the  answer  of  the  witness 
is  not  responsive  to  the  question  and 
pertinent  to  the  interrogatory  be  in 
writing.  Ohio  Pottery  &  Glass  Co.  v. 
k  (Tex.  Civ.  App.),  149  S.  W.  735; 
Lee  v.  Stowe,  57  Tex.  444;  International 


&  G.  N.  R.  Co.  v.  Kuehn,  2  Tex.  Civ. 
App.   210,   21   S.   W.   58. 

Oral  Objections. — Where  a  deposi- 
tion was  rejected  upon  a  first  trial, 
the  court  sustained  an  oral  objection 
to  it  upon  the  same  ground  on  the 
second  trial.  Cecil  V.  Gazan,  71  Ga. 
631. 

An  objection  may  be  made  orally  at 
the  trial  though  the  statute  provides 
for  written  notice.  Houston  &  T.  C. 
R.  Co.  v.  Burke,  55  Tex.  323,  40  Am. 
Rep.  808. 

Must  be  presented  in  writing  and 
filed  with  the  papers  before  trial. 
Rockford  Ins.  Co.  v.  Farmers'  State 
Bank,  50  Kan.  427,  31  Pac.  1063;  Kan- 
sas Pac.  R.  Co.  v.  Pointer,  9  Kan.  620. 

When  Unnecessary. — When  there  has 
been  entire  lack  of  notice  of  taking, 
objections  to  the  deposition  need  not 
be  in  writing.  Lumpkin  v.  Minor 
(Tex.  Civ.  App.),  46  S.  W.  66.  See 
also  Stockett  v.  Jones,  10  Gill  &  J. 
(Md.)    276. 

2.  Frazier  &  Foster  v.  Danner,  146 
Ky.  76,  142  S.  W.  216;  Moore's  Admr. 
v.  Smith,  88  Ky.  151,  10  S.  W.  380; 
Andricus  v.  Pineville  Coal  Co.,  28  Ky. 
L.  Rep.  704,  90  S.  W.  233;  Western 
Union  Tel.  Co.  V.  Corso,  28  Ky.  L. 
Rep.  290,  S9  S.  W.  212;  Louisville  & 
N.  R.  Co.  r.  Shaw's  Admr.,  21  Kv.  L. 
Rep.  1041,  53  S.  W.  1048;  Bronson  V. 
Green,  2  Duv.  (Ky.)  234;  Estham  V. 
Curd,  15  B.  Mon.  (Kv.)  102.  See  also 
Erk  v.  Simpson,  137  Ga.  60S,  73  S.  E. 
1065;  New  Bill  Jellico  Coal  Co.  v. 
Braznell's  Admr.  (Kv.),  149  S.  W. 
888. 

3.  Brooks  v.  Jenkins,  1  Fish.  Pat. 
Rep.  41,  3  McLean  432,  4  Fed.  Cas. 
No.  1,953;  M'Candlish  v.  Edloe,  3 
Gratt.    (Va.)    315. 

4.  Cal. — Myers  v.  Casey,  14  Cal. 
54  2.  Ga.— White  V.  Southern  R.  Co., 
123  Ga.  353.  51  S.  E.  411;  Treadaway 
V.  Richards,  92  Ga.  264,  IS  S.  E.  25; 
Bakei  v.  Thompson,  89  Ga.  486,  15  S. 
E.  644;  Central  R.  &  Bkg.  Co.  r.  Gam- 
ble.   77   Ga.   584,   3   S.    E.   28V;    V 

r.  Truett,  7S  Ga.  386;  Galceran   v 
ble,    GO    Ga.    367.      Ky.— Louisvilli 
N.  R.  Co.  v.  Shaw's  Admr.,  21    Kv.  L. 
Rep.    1041,    53    S.    W.    104S.      Mich.— 
Facey   v.   Otis,   11    Mich.   213.     Ohio.— 
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3.  Form  of  Objections.  —  a.  Particularity  and  Definiteness.  — 
General  objections  to  the  introduction  of  an  entire  deposition  are 
untenable,  if  any  part  of  it  is  admissible,5  and  it  is  also  held  that 
if  a  party  attends  and  takes  part  in  the  examination  of  the  witness 
he  cannot  thereafter  object  to  the  admissibility  of  the  deposition 
as  a  whole.6 

The  particular  ground  for  objecting  to  a  deposition  should  be 
stated  definitely;  and  if  the  objection  does  not  apply  to  the  whole 
deposition,  the  parts  to  which  it  does  apply  should  be  specifically 
designated.7    A  single  objection,  or  set  of  objections,  to  several  depo- 


Cowan  v.  Ladd,  2  Ohio  St.  322.  Tex.— 
Wilson  Grain  Co.  V.  Central  IN  at.  Bank, 
139  S.  W.  996;  Beaty  v.  Yell,  133  S.  W. 
911;  Heirs  of  Wright  v.  Wren,  16  S. 
W.  996;  Parker  v.  Chancellor,  78  Tex. 
524,  15  S.  W.  157;  Brown  v.  Mitchell, 
75  Tex.  9,  12  S.  W.  606;  Wade  V.  Love, 
69  Tex.  522,  7  S.  W.  225;  Jones  v.  Ford, 
60  Tex.  127;  Lee  v.  Stowe,  57  Tex. 
444;  Pauska  v.  Daus,  31  Tex.  68;  Gar- 
ner's ASmr.  v.  Cutler's  Admr.,  28 
Tex.  175;  Kottwitz  v.  Bagby,  16 
Tex.  656;  Bracken  v.  Neill,  15  Tex. 
109;  Scott  v.  Delk,  14  Tex.  341; 
Hagerty  r.  Scott,  10  Tex.  52o; 
Croft  v.  Eains,  10  Tex.  520;  Blake  v. 
State,  38  Tex.  Crim.  377,  43  S.  W. 
107;  Tavlor,  etc.  Co.  v.  Warner  (Tex. 
Civ.  App.),  60  S.  W.  442;  MeMahan  V. 
Veaset  (Tex.  Civ.  App.),  60  S.  W. 
333;  International,  etc.  Co.  v.  Kuehn, 
2  Tex.  Civ.  App.  210,  21  S.  W.  58; 
Gulf,  etc.  B.  Co.  V.  Shearer,  1  Tex.  Civ. 
App.  343,  21  S.  W.  133;  Lieupo  V. 
State,  28  Tex.  App.  179,  12  S.  W.  588; 
Miller  v.  Schneider,  2  Wills.  Civ.  Cas., 
§369;  Snow  v.  Price,  1  White  &  W. 
Cas.,  §1,342. 

See  also  Pershine  v.  Shepperson,  17 
Gratt.  (Va.)  472,  94  Am.  Dec.  468. 

Notice  "by  Clerk. — Where  the  notice 
should  be  given  by  the  clerk,  it  will 
be  presumed  that  he  gave  it.  Syphers 
V.  Meighen,  22  Pa.  125. 

In  Texas  article  2289,  Sayles'  Ann. 
Civ.  St.  1897,  reads:  "When  a  deposi- 
tion shall  have  been  filed  in  the  court 
at  least  one  entire  day  before  the  day 
on  which  the  case  is  called  for  trial, 
no  objection  to  the  form  thereof  or  to 
the  manner  of  taking  the  same  shall 
be  heard  unless  such  objections  are  in 
writing  and  notice  thereof  is  given  to 
the  opposite  counsel  before  the  trial 
commences;  provided,  however,  that 
such  objection  shall  be  made  and  de- 
termined at  the  first  term  of  the  court 
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after  the  deposition  has  been  filed,  and 
not  thereafter."  Beaty  V.  Yell  (Tex. 
Civ.  -App.),  133  S.  W.  911.  See  also 
Henderson  r.  Louisiana  &  T.  L.  Co. 
(Tex.),  128  S.  W.  671. 

5.  Kitterbusch  v.  Atchison,  etc.  B. 
Co.,  198  Fed.  46;  Bronston's  Admr.  v. 
Bronston's  Heirs,  141  Ky.  639,  133  S. 
W.  584;  Louisville  &  N.  E.  E.  Co.  v. 
Graves,  78  Ky.  74;  Eichardson  r.  Met- 
ropolitan E.  Co.  (Mo.),  147  S.  W.  1126. 
General  Objection  When  Part  Admis- 
sible.— An  objection  which  goes  to  the 
deposition  as  a  whole  is  properly  over- 
ruled if  part  of  the  deposition  is  ad- 
missible. Bronston's  Admr.  v.  Brons- 
ton's Heirs,  141  Ky.  639,  133  S.  W. 
584;  Winter  v.  Johnston  (S.  D.),  131 
N.  W.  1020. 

See  also  Freeman  v.  Cleary  (Tex.  Civ. 
App.),  136  S.  W.  521. 

6.  Goodman  V.  Saperstein,  115  Md. 
678,  81  Atl.  695;  Jackson  v.  Jackson,  SO 
Md.  176,  30  Atl.  752. 

7.  U.  S. — Stebbins  v.  Duncan,  108 
U.  S.  32,  2  Sup.  Ct.  315,  27  L.  ed. 
641;  Burton  V.  Driggs,  20  Wall.  125, 
8  L.  ed.  302;  West  Pub.  Co.  v.  Edw. 
Thompson  Co.,  152  Fed.  1019;  Per- 
sons v.  Beling,  116  Fed.  877.  Ark. 
Blunt  v.  Williams,  27  Ark.  374; 
Blackburn  v.  Morton,  IS  Ark.  384; 
Sexton  v.  Brock,  15  Ark.  345. 
Cal.— Short  v.  Frink,  151  Cal.  83,  90 
Pac.  200.  111. — Thomas  v.  Dunaway, 
30  111.  373;  Corgan  v.  Anderson,  30 
111.  95.  Ind. — Maggert  v.  Freeman,  27 
Ind.  531;  Manning  v.  Gasharie,  27  Ind. 
399;  Hunt  v.  Bailey,  4  Ind.  630.  la. 
Frey  V.  Staugl,  IIS  Iowa  522,  125  N. 
W.  868.  Kan. — State  v.  Simmons,  74 
Kan.  799,  88  Pac.  57.  Ky.— Louisville 
&  C.  P.  Co.  V.  Bottorff,  25  Ky.  L.  Eep. 
1324,  77  S.  W.  920.  N.  J.— Moran  v. 
Green,  21  N.  J.  L.  562.  N.  D.— Hille- 
boe  v.  Warner,  17  N.  D.  594,  118  N. 
W.    1047;    Ueland   v.   Dealy,    11    N.   D. 


DEPOSITIOXS 


445 


sitions  should  be  overruled  if  it  is  not  good  against  all  of  them.8 

b.  Formal  Objections.  —  An  objection  to  the  proceedings  prelim- 
inary to  the  issuance  of  a  commission,9  or  the  commission  itself,10 
or  notice  of  taking  the  deposition,11  or  the  time  or  manner  of  taking 
it,12  or  the  return,13  or  the  opening  of  the  deposition,14  or  to  the 


529,  89  N.  W.  325.  Tenn. — Garvin 
V.  Luttrell,  10  Humph.  16;  Mt.  Olivet 
Cemetery  Co.  v.  Shubert,  2  Head  116. 
Tex.— Ward  v.  Cameron,  97  Tex.  466, 
80  S.  W.  69;  Evansich  v.  Gulf,  etc.  E. 
Co.,  61  Tex.  24. 

But  see  Young  v.  Mackall,  4  Md.  362. 

"In  order  to  pass  upon  the  introduc- 
tion of  testimony  there  must  be  specific 
objection  to  the  identical  testimony, 
and  not  an  objection  made  prior  to  its 
introduction  which  is  aimed  at  a  whole 
deposition,  which  consists  of  many  an- 
swers to  many  questions."  Freeman 
P.  Cleary  (Tex.  Civ.  App.),  136  S.  W. 
521. 

An  objection  to  the  form  must  be 
specific,  and  cannot  be  presented  under 
a  general  objection.  Thomas  v.  Duna- 
way,  30  111.  373.  386.  See  also  Kansas, 
etc.  B.  Co.  v.  Pointer,  9  Kan.  620. 

A  motion  to  strike  upon  the  ground 
that  practically  all  of  the  testimony  of 
the  witness  appeared  on  cross-examina- 
tion to  be  barred  on  hearsay,  is  too 
indefinite.  Lucy  V.  Davis  (Cal.),  126 
Pac.  490. 

8.  Bartee  v.  James,  33  Ala.  34; 
Thomas  v.  De  Graffenreid,  27  Ala.  651; 
Carpenter   v.  Dane,   10  Ind.   125. 

It  seems  that  a  court  may,  as  a 
matter  of  favor,  suppress  the  illegal 
depositions.  Pape  V.  Wright,  116  Ind. 
502,  19  N.  E.  459. 

9.  King  v.  Green,  7  Cal.  App.  473, 
94  Pac.  777;  Whiteley  v.  Davis,  1 
Swan   (Tenn.)   333. 

10.  Hodges  v.  Nance,  1  Swan 
(Tenn.)   57. 

11.  Ala.— Wallis  v.  Ehea,  10  Ala. 
451.  Conn. — Lee  v.  Stiles,  21  Conn. 
500.  Ky. — Graham  v.  Hackwith,  1  A. 
K.  Marsh.  423.  N.  Y.— Brooks  V. 
Schultz,  3  Abb.  Pr.  (N.  S.)  124. 

12.  Mo.— Bank  of  State  V.  Mer- 
chants' Bank,  10  Mo.  123.  Ore.— Oliver 
v.  Oregon  Sugar  Co.,  45  Ort.  77,  76 
Pac.  1086.  S.  C. — Bulwinkle  v.  Cramer, 
30  S.  C.  153.  8  S.  E.  689.  Tenn. 
Oliver  r.  Bank  of  Tennessee,  32  Tenn. 
59.  Wis. — Southwick  v.  Berry,  1  Pinn. 
559. 

Improper     Adjournment. — An    objec- 


tion on  the  ground  of  an  improper 
adjournment  of  the  taking  must  be 
specific.  Brandon  v.  Mullenix,  11 
Heisk.  (Tenn.)   446. 

An  exception  that  "the  depositions 
were  not  taken  in  proper  time"  did 
not  sufficiently  specify  an  objection 
that  the  taking  was  improperly  ad- 
journed over  one  whole  day.  Celand 
v.  Dealy,  11  X.  D.  529,  89  N.  W.  325. 

13.  Ala. — Saltmarsh  v.  Bower,  34  Ala. 
613;  Walker  v.  Walker's  Exrs.,  34  Ala. 
469;  Wallis  v.  Ehea,  10  Ala.  451;  Dozier 
v.  Jovee,  8  Port.  303.  Ark.— Blackburn 
V.  Morton,  18  Ark.  384.  Ind.— Fitz- 
patrick  v.  Papa,  89  Ind.  17;  Murray 
V.  Phillips,  59  Ind.  56.  Ky.— Louisville 
&  X.  R.  Co.  r.  Graves,  78  Ky.  74.  La, 
Morrison  v.  White.  16  La.  Ann.  100. 
N.  H—  Adams  V.  Adams,  64  1ST.  H.  224, 
9  Atl.  100;  Bellows  v.  Copp,  20  N.  H. 
492.  N.  Y.— Sheldon  v.  Wood,  2  Bosw. 
267.  S.  C. — Bulwinkle  V.  Cramer,  30 
S.  C.  153,  8  S.  E.  689.  Vt  —  Hurlburt 
V.  Hurlburt,  63  Vt.  667,  22  Atl.  850. 

14.  An  exception  that  a  deposition 
was  not  sealed  up  by  the  officer  taking 
it  did  not  sufficiently  indicate  an  ob- 
jection on  the  ground  that  he  had  not 
endorsed  his  name  on  the  envelope  con- 
taining it.  Xeosho  Valley  Investment 
Co.  v.  Hannum,  63  Kan.  621,  66  Pac. 
631. 

An  entry  was  made  on  the  back  of 
a  set  of  interrogatories  in  these  words: 
"The  defendant  [naming  him]  objects 
to  the  opening  of  these  interrogatories 
in  case  of  [stating  case],  if  they  were 
intended  to  be  used  in  said  case,  be- 
cause the  law  has  not  been  complied 
with,  to  allow  them  to  be  opened  in 
said  case."  This  was  not  a  sufficient 
entry  of  any  specific  objection  to  the 
execution  of  the  interrogatories  to  cause 
them  to  be  excluded  on  various  special 
grounds  urged  at  the  trial,  such  as 
that  the  envelope  did  not  indicate  that 
it  contained  interrogatories;  that  it  was 
addressed  to  the  clerk  of  the  court 
wrhere  the  case  was  pending,  but  a  new 
county  had  been  created  during  the 
pendency  of  sucli  case,  to  which  it  was 
transferred,     and     the     interrogatories 
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absence  of  proper  grounds  for  its  use,1'"1  must  point  out  definitely  the 
alleged  defect. 

c.  Interrogatories  <in<J  Answer*.  —  Objections  that  interrogatories 
are  leading  or  otherwise  improper  in  form,1"  or  that  interrogatories 
have  not  been  properly  answered,17  or  that  answers  are  not  respon- 
sive,18 or  that  evidence  is  secondary,10  or  otherwise  incompetent  or 
irrelevant,20  must  state  the  grounds  of  objection  and  designate  the 


were  not  properly  sent;  and  that  it  did 
not  appear  that  they  had  properly 
reached  the  court  where  the  trial  took 
place.  Tillman  v.  Bomar,  13-1  Ga.  660, 
6S  S.  E.  504. 

15.  La. — State  v.  Jackson,  111  La. 
343,  35  So.  593.  Mo. — Dickerson  v. 
Chrisman,  28  Mo.  134;  Chapman  v. 
Spicer,  10  Mo.  689;  Bank  of  State  V. 
Merchants'  Bank,  10  Mo.  123.  N.  Y. 
Sheldon  v.  Wood,  2  Bosw.  267.  Ohio. 
Murdock  V.  McNeely,  1  Ohio  C.  C.  16. 
Tenn. — Hodges  r.  Nance,  1  Swan  57. 

See  also  People  v.  Lyon,  83  Hun  303, 
31  N.  Y.  Supp.  942.  But  see  Crary  v. 
Barlow,  5  Ark.  210. 

16.  Ark. — Clark  v.  Moss,  11  Ark. 
736.  Ga.— Powell  v.  Augusta  &  S.  B. 
Co.,  77  Ga.  192,  3  S.  E.  757.  La. 
Follain  v.  Dupre,  11  Bob.  454.  Me. 
Parsons  v.  Huff,  38  Me.  137.  Mass. 
Allen  V.  Babcock.  15  Pick.  56.  N.  H. 
Whipple  v.  Stevens,  22  N".  H.  219. 
N.  Y. — Weber  V.  Kingsland,  8  Bosw. 
415.  Va. — Harriman  v.  Brown,  8  Leigh 
697.  Wis. — University  of  Notre  Dame 
du  Lac.  v.  Shanks,  40"Wis.  352. 

An  objection  "to  each  interrogatory 
as  leading"  is  too  general.  Jordan  V. 
Jordan,  17  Ala.  466. 

17.  Ala.— Howard  V.  Coleman,  36 
Ala.  721.  Cal. — Gassen  V.  Hendrick, 
74  Cal.  444,  16  Pac.  242.  N.  Y— Mc- 
Carthy v.  Edwards,  24  How.  Pr.  236; 
Zellweger  v.  Caffe,  5  Duer  87. 

Failure  To  Answer. — An  objection 
that  the  witness  did  not  answer  ma- 
terial portions  of  certain  numbered  in- 
terrogatories was  held  too  indefinite. 
Howard  V.  Coleman,  36  Ala.  721. 

An  objection  that  the  witness  did 
not  fully  answer  two  cross-interroga- 
tories was  overruled  where  each  of 
them  embraced  a  number  of  questions, 
and  the  objection  did  not  point  out 
which  of  these  had  not  been  answered. 
Valton  v.  National  Loan  Fund  Life 
Assurance  Soc,  22  Barb.  (N.  Y.)  9,  af- 
firmed, 20  N.  Y.  32. 

An  objection  that  papers  called  for 
have  not  been  attached  must  be  speci- 
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fie.     Waters  r.  Gilbert,  2  Cush.  (Mass.) 
27. 

18.  Ala. — Fountain  v.  Ware,  56  Ala. 
558.  N.  Y. — Commercial  Bank  v.  Union 
Bank,  11  N.  Y.  203;  Fuchs  v.  Morris, 
81  Hun  536,  30  N.  Y.  Supp.  1017.  Tax. 
Ector  v.  Wiggins,  30  Tex.  55;  Ford  t'. 
Clements,  13  Tex.  592. 

See  also  American  Nat.  Ins.  Co.  V. 
Collins,    149    S.   W.    (Tex.)    554. 

19.  111.— Louisville,  N.  A.  &  C.  R. 
Co.  v.  Shires,  108  111.  617.  Md.— Poto- 
mac B.  Wks.  v.  Barber,  103  Md.  509, 
63  Atl.  1068.  Term.— Mt.  Olivet  Cem- 
etery Co.  r.  Shubert,  2  Head  116. 

Secondary  Evidence. — A  general  ex- 
ception to  copies  of  way  bills  does  not 
sufficiently  specify  objections  to  them 
as  secondary  evidence.  George  Adams 
&  Frederick  Co.  v.  South  Omaha  Nat. 
Bank,   123    Fed.    641,    60   C.   C.   A.   579. 

20.  U.  S.— Burton  v.  Driggs,  20 
Wall.  125,  8  L.  ed.  302;  Texas  R.  Co. 
r.  Coutourie,  135  Fed.  465,  68  C.  C. 
A.  177;  Geo.  Adams  &  Frederick  Co.  V. 
South  Omaha  Nat.  Bank,  123  Fed. 
641,  60  C.  C.  A.  579;  First  Nat. 
Bank  v.  Rush,  85  Fed.  539,  29 
C.  C.  A.  333,  56  U.  S.  App.  556; 
Drexel  v.  True,  74  Fed.  12,  20  C.  C. 
A.  265,  36  U.  S.  App.  611.  Ala.— Salt- 
marsh  v.  Bower,  34  Ala.  613;  Walker 
v.  Forbes,  31  Ala.  9;  Chamberlain  v. 
Masterson,  29  Ala.  299;  Hudson  v. 
Crow,  26  Ala.  515;  Melton  v.  Troutman, 
15  Ala.  535;  Halchett  v.  Gibson,  13 
Ala.  587;  Donnell  v.  Jones,  13  Ala.  490; 
Milton  v.  Rowland,  11  Ala.  732;  Bor- 
land r.  Walker,  7  Ala.  269;  Litchfield 
V.  Folconer,  2  Ala.  280.  Ark.— Hemp- 
stead v.  Johnston,  18  Ark.  123,  65  Am. 
Dec.  458;  Hemphill  r.  Miller,  16  Ark. 
271;  Clarke  V.  Moss,  11  Ark.  73G.  Cal. 
Higgins  v.  Wortell,  18  Cal.  330.  Colo. 
Good  v.  Martin,  1  Colo.  406.  Conn. 
Atwater  V.  Morning  News  Co.,  67  Conn. 
504,  34  Atl.  865;  Merriam  V.  Hartford 
&  N.  H.  R.  Co.,  20  Conn.  354,  52  Am. 
Dec.  344.  la.— Whitaker  v.  Sigler,  44 
Iowa  419.  Kan. — Gano  V.  Wells,  36 
Kan.  688,  14  Pac.  251.     Ky.— Wickliff" 
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particular  questions  and  answers  complained  of.  A  general  objection 
for  incompetency  and  irrelevancy  is  sufficient  where  the  deposition 
contains  nothing  but  illegal  evidence.21 


v.  Ensor,  9  B.  Mon.  253;  Finlay  v. 
Humble,  2  A.  K.  Marsh.  569;  Walker 
v.  Goodloe,  6  Ky.  L.  Eep.  588;  Priest  v. 
Taylor,  6  Ky.  L.  Rep.  216;  Hedger  v. 
Reed,  5  Ky.  L.  Rep.  513;  McMahan  v. 
Gibbons,  4  Ky.  L.  Rep.  266.  La. 
Moore  v.  Nicholls,  5  La.  488.  Md. 
Pettigrew  v.  Barmim,  11  Md.  434,  69 
Am.  Dec.  212;  Hatton  v.  McClish,  6 
Md.  407;  Parker  v.  Sedwick,  4  Gill  318. 
Minn. — Day  v.  Raguet,  14  Minn.  273. 
Mo.— Tremain  v.  Dyott,  142  S.  W.  760; 
Livermore  v.  Eddv,  33  Mo.  547;  Duval 
v.  Ellis,  13  Mo.  20*3;  Dickey  v.  Malechi, 

6  Mo.  177,  34  Am.  Dec.  130;  First 
State  Bank  V.  Boel,  94  Mo.  App.  498, 
6S    S.   W.    235.     Neb.— State    v.    Jones, 

7  Neb.  40S.  N.  J.— Ludlam  v.  Broder- 
iek,  15  N.  J.  L.  269.  N.  M.— Rosenthal 
r.  Chisum,  1  N.  M.  633;  Huntington  V. 
Moore,  1  N.  M.  489.  N.  Y.— Sheldon  V. 
Wood,  2  Bosw.  267.  N.  C— Smith  v. 
McGregor,  96  N.  C.  101,  1  S.  E.  695. 
Pa. — Peters  v.  Horbach,  4  Pa.  134; 
Wojciechowski  v.  Johnkowski,  16  Pa. 
Super.  444;  Tussey  V.  Behmer,  9  Lane. 
Bar.  45;  Pettibone  V.  Everhardt,  4 
Kulp.  353;  Hamaker  v.  Whitecar,  1 
Walk.  120,  36  Leg.  Int.  125.  Tenn. 
East  Tennessee,  V.  &  G.  R.  Co.  v. 
Aiken,  89  Tenn.  245,  14  S.  W.  1082; 
Johnson  V.  Patterson,  13  Lea  626;  Mt. 
Olivet  Cemetery  Co.  v.  Shubert,  2  Head 
116;  Whiteley  v.  Davis,  1  Swan  333. 
Tex.— Neyland  v.  Bendy,  69  Tex.  711, 
7  S.  W.  497;  Evansich  v.  Galveston, 
O.  &  S.  F.  R.  Co.,  61  Tex.  24.  Vt. 
Webb  V.  Richardson,  42  Vt.  465.  Va. 
Charlton  V.  Unis,  4  Gratt.  58;  Harri- 
man  V.  Brown,  8  Leigh  697.  Wis. 
ilartstein  v.  Hartstein,  74  Wis.  1,  41 
N.  W.  721. 

See  also:  Conn. — Thompson  v.  Stew- 
art, 3  Conn.  171,  8  Am.  Dec.  214.  111. 
Thomas  v.  Dunaway,  30  111.  373.  la. 
Jones  v.  Smith,  6  Iowa  229. 

But  see  Blackburn  v.  Morton,  18  Ark. 
384;  Fuchs  v.  Morris,  81  Hun  536,  30 
N.  Y.   Supp.   1017. 

General  Objections. — An  exception 
"to  each  answer  and  to  each  sentence 
of  each  answer"  is  too  general.  Mil- 
ton r.  Rowland,  11  Ala.  732.  See  also 
Taylor   v.   Strickland,   37    Ala.   642. 

An  obiei  Mon  "to  each  of  the  several 
interrogatories  propounded   to   the   wit- 


nesses as  the  same  were  severally  read, 
as  well  as  to  the  several  answers  to 
each  of  said  interrogatories"  is  too 
general.  University  of  Notre  Dame  du 
Lac  V.  Shanks,  40  Wis.  352. 

An  objection  "to  each  and  every 
part  thereof"  as  "incompetent  and 
irrelevant"  is  too  general.  Gano  V. 
Wells,  36  Kan.  688,  14  Pac.  251.  An 
objection  "to  all  and  every  interroga- 
tory inquiring  of  special  damages  or 
loss  sustained  by  plaintiffs,  and  to  all 
answers  on  that  subject,  and  to  all 
opinions  of  the  witnesses ' '  is  too  general. 
Donnell  v.  Jones,  13  Ala.  490.  It  is 
sufficient  to  refer  to  the  questions  and 
answers  by  their  numbers.  Pence  v. 
Waugh,  135  Ind.  143,  34  N.  E.  860.  An 
objection  to  a  deposition  as  "incom- 
petent evidence"  was  held  too  general 
to  raise  the  point  that  it  had  not  been 
shown  that  the  deposition  was  taken 
in  a  case  authorized  by  statute.  State 
v.  Jones,  7  Nev.  408.  An  objection 
to  a  deposition  as  improper  rebuttal 
is  too  general,  where  part  of  the  depo- 
sition is  proper  matter  in  rebuttal. 
Drexal  v.  True,  74  Fed.  12,  20  C.  C.  A. 
265,  36  IJ.  S.  App.  611. 

If  a  distinct  part  of  an  answer  is  le- 
gal evidence,  an  objection  to  the  whole 
answer  should  be  overruled.  Ala. — 
Ward  v.  Reynolds,  32  Ala.  384;  Webb 
V.  Kelly,  31  Ala.  333.  111.— Steel  v. 
Shafer,  39  111.  App.  1S5.  Ind.— Lee  v. 
Hills,  66  Ind.  474.  la.— Adae  v.  Zangs, 
41  Iowa  536.  Md. — Parker  v.  Sedwick, 
4  Gill  318.  Minn.— Day  v.  Raguet,  14 
Minn.  273. 

An  objection  to  "so  much  of  the 
answer  to  the  fifth  interrogatory  as 
was  matter  of  opinion"  was  deemed 
too  general.  Donnell  r.  Jones,  13  Ala. 
490.  An  answer  which  contained  both 
competent  and  incompetent  matter  was 
stricken  out  on  an  objection  to  the 
whole  interrosratorv.  First  Nat.  Bank 
V.  Rush,  85  Fed.  539,  29  C.  C.  A.  333, 
56  U.  S.  App.  556;  Brinckle  v.  Stitts, 
53  Neb.  10,  73  N.  W.  223. 

21.  An  objection  to  an  entire  depo- 
sition as  being  hearsay  is  sufficient, 
where  the  deposition  contains  only 
hearsay  and  immaterial  testimony. 
>'  'I;  Fargo  &  Co. 's  PLxpress  r.  Waites 
(Tex.  Civ.  App.),  60  S.  W.  582. 

Vol.  VII 


448 


DEPOSITIONS 


d.  Competency  of  Witness.  —  Some  courts  hold  that  a  general 
objection  is  sufficient  to  raise  the  question  of  the  competency  of  the 
deponent,22  but  other  courts  hold  that  the  objection  for  incompetency 
must  be  specific.23 

e.  On  Appeal.  —  Objections  in  order  to  be  considered  on  appeal 
must  be  specific.24 

4.  Joint  Objections. —  Objections  made  by  several  parties  jointly 
should  be  overruled,  if  they  are  not  good  in  behalf  of  all  of  them.25 

5.  Ruling  on  Objections.  —  a.  Objections  Made  Before  Trial. 
Objections  offered  and  noted  at  the  taking  of  a  deposition,20  or  made 


An  objection  to  the  deposition  as  a 
whole  and  also  to  the  separate  ques- 
tions on  the  ground  of  incompetency 
is  sufficient  though  the  objections  were 
not  set  out  each  time,  where  it  appears 
on  the  face  of  the  deposition  that  the 
testimony  related  to  transactions  with 
a  deceased  person,  and  that  the  wit- 
ness was  prevented  by  the  statute  from 
testifying  thereto.  Chapman  v.  Greene 
(S.  D.),  130  N.  W.  30. 

22.  U.  S.  — Walker  r.  Parker,  5 
Cranch  C.  C.  639,  29  Fed.  Cas.  No. 
17,082.  Ark.— Blackburn  r.  Morton,  18 
Ark.  384.  Term. — Taylor  v.  Mavhew, 
11  Heisk.  596;  Whiteley  v.  Davis,  1 
Swan  333. 

See  Louisville  C.  P.  Co.  v.  Bottorff, 
25  Ky.  L.  Rep.  1324,  77  S.  W.  920. 

See  also  Eslava  v.  Mazange,  1  Woods 
623,  8  Fed.  Cas.  No.  4,527;  Chapman  V. 
Greene  (S.  D.),  130  N.  W.  30. 

An  objection  "to  the  reading  of  a 
deposition"  has  been  held  sufficient 
to  raise  the  question  of  the  compe- 
tencv  of  the  deponent.  Barton  v.  Trent, 
3  Head  (Tenn.)  167. 

In  Tennessee  by  the  uniform  course 
of  decision  "an  objection  to  the  com- 
petency of  a  witness  is  available  upon 
a  general  exception  to  his  deposition, 
.  .  .  and  the  omission  to  except  to 
the  competency  of  the  witness,  at  the 
time  of  taking  the  deposition,  does  not 
preclude  the  party  from  doing  so  at 
the  trial."  Barton  v.  Trent,  3  Head 
(Tenn.)  167. 

23.  Ala.— Preslar  v.  Stallworth,  37 
Ala.  402;  Hair  v.  Little,  28  Ala.  236; 
Hudson  v.  Crow,  26  Ala.  515;  Gray  v. 
Brown,  22  Ala.  262.  Ky.— Priest  V. 
Taylor's  Admr.,  6  Ky.  L.  Rep.  216. 
N.  J. — Ludlam  v.  Broderick,  15  N.  J.  L. 
269.  Tenn. — Gunn  v.  Mason,  2  Sneed 
637. 

See  also  Fitzpatrick  v.  Baker,  31  Ala. 
563. 
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A  general  objection  to  the  compe- 
tency of  the  deponent  should  be  over- 
ruled where  his  testimonj'  is  competent 
upon  some  matters.  Priest  v.  Taylor's 
Admr.,  6  Ky.  L.  Rep.  216. 

24.  U.  is. — Camden  v.  Doremus,  3 
How.  515,  4  L.  ed.  448.  Ala.— Wallis 
v.  Rhea,  10  Ala.  451.  Fla. — Hammond 
v.  Vetsburg,  56  Fla.  369,  48  So.  419. 
Ind. — Scott  v.  Indianapolis  Wagon 
Wks.,  48  Ind.  75.  Ky.— Graham  V. 
Hackwith,  1  A.  K.  Marsh.  423.  Miss. 
Wesling  v.  Noonan,  31  Miss.  599.  Mo. 
State  Bank  v.  Merchants'  Bank,  10  Mo. 
123. 

See  also  Walker  v.  Smith,  28  Ala. 
569.  But  see  Crary  v.  Barlow,  5  Ark. 
210. 

An  objection  that  a  deposition  was 
"not  taken  in  due  form  of  law"  is 
too  general  to  raise  any  question  on 
appeal.  Manning  v.  Gasharie,  27  Ind. 
399.  See  also  Graham  v.  Hackwith, 
1    A.   K.   Marsh.    (Ky.)    423. 

A  bill  of  exceptions  that  objections 
to  the  reading  of  such  parts  of  the 
testimony  as  are  excepted  to  and  noted 
in  the  deposition  were  overruled,  is 
not  sufficiently  definite.  East  Ten- 
nessee, V.  &  G.  R.  Co.  v.  Aiken,  89 
Tenn.  245,  14  S.  W.  10S2. 

25.  Allen   v.   Russell,   78   Ky.   105. 

26.  Ala. — Bonner  v.  Young,  68  Ala. 
35.  Cal.— Parrott  V.  Byers,  40  Cal. 
614.  111.— First  Nat.  Bank  v.  Pierce, 
99  111.  272.  la.— Neimeyer  v.  Cass  Co. 
Bank,  42  Iowa  124.  Mo. — Webster  V. 
Canmann,  40  Mo.  156.  N.  H. — Adams 
v.  Adams,  64  N.  H.  224,  9  Atl.  100; 
Lisbon  v.  Bath,  23  N.  H.  1.  N.  Y. 
Martin  v.  Silliman,  53  N.  Y.  615;  Greg- 
ory v.  Dodge,  14  Wend.  593.  Va. 
Thomas  v.  Boyd,  108  Va.  584,  62  S. 
E.  346:  Summers  v.  Darne,  '61  Gratt. 
7P1.  W.  Va.— Cassidav  Fork  B.  &  L. 
Co.  v.  Terry,  69  W.  Va.  572,  73  S.  E. 
278. 
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and  filed  after  the  taking  of  such  deposition  and  before  the  trial,27 
must  be  called  up  and  passed  upon  before  or  at  the  trial,  as  may 
be  proper,  or  they  will  be  deemed  to  have  been  waived. 

In  some  jurisdictions  objections  which  must  be  taken  before  trial 
must  be  passed  upon  before  it  commences.28     In  other  jurisdictions 


Objections  to  the  following  were 
waived  because  not  presented  to  the 
trial  court  for  its  ruling: 

The  commission  or  officer  (Starring 
v.  Mason,  4  Neb.  367);  the  notice 
(Scott  v.  Cook,  4  T.  B.  Mon.  [Ky.] 
280) ;  irregularities  in  the  examination 
(Scott  v.  Cook,  4  T.  B.  Mon.  [Ky.] 
280;  Dawson  v.  Dawson,  26  Neb.  716, 
42  N.  W.  744) ;  the  competency  of  the 
deponent  (Neimeyer  v.  Cass  Co.  Bank, 
42  Iowa  124);  the  competency  and 
irrelevancy  of  evidence  (Cal. — Parrott 
v.  Byers, '40  Cal.  614.  Mass.— Valen- 
tine V.  Middlesex  E.  Co..  137  Mass. 
28.  Mich. — Parsons  v.  Dickinson,  23 
Mich.  56.  Wis. — Kasson  v.  Noltner,  43 
Wis.  646). 

On  Issue  To  Jury. — Objections  noted 
at  the  taking  of  depositions  in  an 
equity  case  must  be  renewed  before 
the  allowance  of  an  order  to  read  the 
depositions  on  an  issue  to  a  jury. 
Black  ».  LamL.  12  N.  J.  Eq.  108. 

Waiver. — Where  a  party,  instead  of 
requiring  the  court  to  rule  upon  objec- 
tions made  at  the  time  of  taking  the 
deposition,  submits  his  case,  he  is  bound 
by  the  evidence  as  it  stands.  Cassi- 
day,  etc.  Co.  v.  Terry,  69  W.  Va.  572, 
73  S.  E.  278. 

27.  Ky.— Harris  v.  Turner,  11  Ky. 
L.  Rep.  309;  Armstrong  r.  Mudd,  10 
B.  Mon.  144,  50  Am.  Dec.  545;  Scott 
v.  Cook,  4  T.  B.  Mon.  280.  Tenn. 
Looper  v.  Bell,  1  Head  373.  Va.— Fant 
v.  Miller,  17  Gratt.  187.  Wis.— Hill  v. 
Sherwood,  3  Wis.  343. 

See  also  Hoxie  v.  Home  Ins.  Co., 
32  Conn.  21,  85  Am.  Dec.  240.  Contra, 
Middleton's  Exrs.  v.  White,  5  W.  Va. 
572. 

Failure  To  Object. — A  deposition  read 
without  objection  cannot  afterwards  be 
rejected  because  the  court  subsequently 
refuses  to  allow  the  reading  of  a  depo- 
sition on  account  of  an  exception  which 
would  have  been  good,  if  properly 
made,  against  the  former  deposition. 
Evans  v.  Hettick,  3  Wash.  C.  C.  408, 
1  Rob.  Pat.  Cas.  166,  8  Fed.  C-ts.  No. 
1,562,  affirmed,  7  Wheat.  (U.  S.)  453, 
-    L    ed.   141.     If  no  objection  is  made 


to  the  reading  of  a  deposition,  none 
can  be  made  afterwards  during  the 
trial.  Walsh  v.  Pierce,  12  Vt.  130. 
Where  objections  in  writing  have  not 
been  filed  because  of  the  failure  to 
file  the  depositions  in  time,  formal  ob- 
jections to  them  must  be  made  when 
the  depositions  are  offered  in  evidence. 
Texas  &  P.  E.  Co.  v.  Edins  (Tex.  Civ. 
App.),  35  S.  W.  953.  It  has  been  held 
that  an  objection  to  the  competency  of 
a  deponent  may  be  passed  upon  by 
an  appellate  court,  though  it  was  not 
passed  upon  by  the  trial  court.  Stat- 
ham   v.  Ferguson,   25   Gratt.    (Va.)    28. 

28.  Colo.— Florence  Oil  &  Eefg.  Co. 
r.  Reeves,  13  Colo.  App.  95,  56  Pac. 
674.  Ga.— Gholston  v.  Gholston.  31  Ga. 
625;  Richardson  v.  Eoberts,  23  Ga.  215; 
Feagin  v.  Beasley,  23  Ga.  17.  111. 
Swift  v.  Castle,  23  111.  132.  Ind. 
Graydon  v.  Gaddis,  20  Ind.  515; 
Fruchey  v.  Eagleson,  15  Ind.  App.  88, 
43  N.  E.  146.  Ky.— Dean  v.  Phillips, 
22  Ky.  L.  Eep.  1621,  61  S.  W.  10; 
Paul  v.  Sogers'  Admr.,  5  T.  B.  Mon. 
164.  N.  C. — Ivey  v.  Bessemer  Cotton 
Mills,  143  N.  C.  189,  55  S.  E.  613; 
Willeford  V.  Bailey,  132  N.  C.  402,  43 
S.  E.  928.  Tex.— Texas,  etc.  E.  Co.  v. 
Burnes,  2  Posey  Unrep.  Cas.  239.  Va. 
M'Candlish  v.  Edloe,  3  Gratt.  315. 

See  also  Partridge  V.  Stocker,  36  Vt. 
108,  84  Am.  Dec.  664. 

Where  the  objections  are  filed  in 
proper  time  they  may  be  called  up 
on  the  day  of  the  trial  before  the 
trial  has  commenced.  Adams  Express 
Co.  V.  McConnell,  27  Kan.  238.  It  is 
the  duty  of  a  party  filing  objections 
a  few  moments  before  a  case  is  called 
for  trial  to  notify  the  adverse  party 
of  the  objections  and  to  have  them 
disposed  of  before  the  trial  commences. 
Herndon  r.  Bryant,  39  Miss.  335.  Under 
some  statutes  objections  for  irregulari- 
ties must  be  passed  on  by  the  clerk 
and  any  appeal  from  his  decision  dis- 
posed of  before  the  trial.  Campbell 
v.  Baird,  95  Tenn.  345,  32  S.  W.  194; 
Brandon  v.  Mulleuix,  11  Heisk.  (Tenn.) 
446;  Darnell  V.  Bullock,  7  Heisk. 
(Tenn.)   365.     Under  the  Texas  statute 
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they  may  be  passed  upon  at  the  trial,  if  properly  taken  before.29 

b.  Objections  at  Trial.  —  Objections  which  may  be  taken  at  the 
trial  should  be  made  when  a  deposition  is  offered  in  evidence.80 

The  court  should  rule  upon  the  objections,  ordinarily,  before  ad- 
mitting the  deposition,31  and  unless  a  party  requires  the  court  to  rule 
upon  his  objections  or  saves  an  exception  for  refusal  to  rule,  the 
objection  will  not  avail  him  on  appeal.32 

c.  Necessity  for  Renewing  Objections.  —  Some  courts  hold  that 
objections  for  irregularities  which  have  been  made  and  overruled 
before  the  trial  must  be  renewed  when  the  deposition  is  offered  in 
evidence,33  but  other  courts  hold  this  to  be  unnecessary.34 


a  motion  to  suppress  must  be  disposed 
of  before  either  party  has  announced 
himself  ready  for  trial.  Texas  &  Pac. 
E.  Co.  v.  Burnes,  2  Posey  Unrep.  Cas. 
(Tex.)   239. 

29.  Ala— Fitzpatrick  r.  Baker,  81 
Ala.  563.  Del. — Eandel  v.  Chesapeake 
Co.,  1  Har.  233.  HI.— Scholes  v.  Acker- 
land,  13  111.  650.  La. — Ferriber  r.  Lat- 
ting,  9  La.  Ann.  169.  Neb. — Union 
Pac.  K.  Co.  v.  Vincent,  58  Web.  171, 
78  N.  W.  457.  Tex. — Allen  v.  Hoxey, 
37  Tex.  320;  Kean  v.  Zundelowitz,  9 
Tex.  Civ.  App.  350,  29  S.  W.  930.  Va. 
Statham  v.  Ferguson,  25  Gratt.  28. 

See  also  Bonnella  v.  Maduel,  26  La. 
Ann.  112. 

"Where  an  objection  to  the  compe- 
tency of  the  witness  was  made  before 
crossing  the  interrogatories,  it  was  held 
that  it  might  be  renewed  on  tlie  trial. 
Fitzpatrick 's  Admr.  x>.  Baker,  31  Ala. 
563.  An  objection  to  the  coinpetency 
of  the  deponent  endorsed  upon  the 
deposition  at  the  time  of  taking  was 
held  not  to  have  been  waived  be- 
cause not  insisted  upon  at  the  trial 
below.  Middleton's  Exrs.  v.  White, 
5  W.  Va.  572.  Where  objections 
were  filed  under  a  rule  to  show 
cause  why  a  deposition  should  not  be 
read,  but  were  not  disposed  of,  they 
were  permitted  to  be  urged  at  the  trial. 
Hall  v.  Acklen,  9  La.  Ann.  219;  Ferri- 
ber v.  Latting,  9  La.  Ann.  169. 

Withdrawing  Objections. — Exceptions 
not  passed  upon  before  the  trial  may 
be  withdrawn  by  the  party  making 
them,  although  the  other  party  simul- 
taneously submits  them.  Crick  v.  Mc- 
Clintic,  4  Greene  (Iowa)   290. 

30.  Cal.— Hobbs  v.  Duff,  43  Cal. 
485.  D.  C— Mever  v.  Eothe,  13  App. 
Cas.  97.  Kan.— Hilt  V.  Griffin,  77  Kan. 
783,  90  Pac.  80S.  Ky.— Hampton  v. 
Meek,    12   Ky.    L.    Eep.    790,    15    S.   W. 
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521.  N.  H.— Lisbon  v.  Bath,  23  N.  H. 
1.  Tex.— Texas  &  P.  E.  Co.  v.  Edins 
(Tex.  Civ.  App.),  35  S.  W.  953.  Vt. 
Walsh  v.  Pierce,  12  Vt.  130.  Va.— Sum- 
mers v.  Darne,  31  Gratt.  791. 

31.  State  v.  Hencken,  174  Fed.  624, 
98  C.  C.  A.  378;  Verret  V.  Bonvillian, 
32  La.  Ann.  29.  See  Norman  P.  S. 
Co.  v.  Ford,  77  Conn.  461,  59  Atl.  499. 

Numerous  Objections. — It  is  the  duty 
of  the  judge  to  listen  to  a  great  num- 
ber of  objections  and  pass  thereon. 
Williams  v.  Eldridge,  1  Hill  (N.  Y.) 
249. 

32.  Fremain  v.  Dvott  (Mo.)  142 
S.  W.  760. 

33.  U.  S.— Northern  Pac.  E.  Co.  v. 
Urlin,  158  U.  S.  271,  15  Sup.  Ct.  840, 
39  L.  ed.  977;  Eay  v.  Smith,  17  Wall. 
411,  8  L.  ed.  67;  Brown  v.  Tarking- 
ton,  3  Wall.  377,  6  L.  ed.  523;  Union 
Pac.  E.  Co.  v.  Eeese,  56  Fed.  288,  5 
C.  C.  A.  510,  15  U.  S.  App.  92.  Ala. 
Saltmarsh  v.  Bower,  34  Ala.  613. 
111.— Shedd  v.  Dalzell,  30  111.  App. 
356.  Ind.— Terre  Haute  &  I.  E.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434. 
Mo. — Williamson  p.  Brown,  195  Mo. 
313,  93  S.  Wr.  791.  Neb.— Dawson  V. 
Dawson,  26  Neb.  716,  42  N.  W.  744; 
Starring  v.  Mason,  4  Neb.  367.  Wyo. 
Hellman  V.  Wright,  1  Wyo.  190.  See 
also  Hays  v.  Hynds,  28  Ind.  531. 

Renewing  Objections  Made  Before 
Officer. — Exceptions  to  depositions  re- 
corded by  the  officer  taking  the  same 
will,  as  a  general  rule,  be  waived,  un- 
less brought  to  the  attention  of  the 
court  at  the  hearing  and  the  ruling  of 
the  court  obtained  thereon.  Armstrong 
v.  Maryland  Coal  Co.,  67  W.  Va.  589, 
69   S.   E.   195. 

34.  Rooker  v.  Eooker,  S3  Ind.  226; 
Cross  v.  Barnett,  61  Wis.  650,  21  N. 
W.    832. 
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6.  Consideration  of  Objections.  —  a.  On  Motion  for  New  Trial. 
Objections  to  depositions  not  taken  in  proper  time  before  or  at  the 
trial  should  not  be  considered  on  a  motion  for  a  new  trial.35 

b.  On  New  Trial.  —  Where  no  objection  upon  a  ground  then 
existing  and  known  to  the  parties  is  offered  to  the  use  of  a  deposi- 
tion upon  a  first  trial,  no  such  objection  except  for  incompetency  or 
irrelevancy  of  evidence  may  be  offered  upon  a  later  trial  of  the 
same  cause.5"5 

c.  On  Appeal.  —  Formal  objections  to  depositions  used  on  a  trial37 


35.  Clark    v.    Gridley,    35    Cal.    398. 
After    Master's    Report. — After    the 

confirmation  of  a  master's  report,  it 
is  too  late  to  object  that  depositions 
on  which  it  is  founded  were  taken  by 
only  one  of  two  commissioners  to  whom 
the  commission  was  directed.  Bank  of 
State  v.  Rose,  2  Strob.  Eq.   (S.  C.)  90. 

36.  U.  S.— Edmondson  v.  Barrell,  2 
Cranch  C.  C.  22S,  8  Fed.  Cas.  No. 
4,284.  Ga. — Thomas  v.  Kinsey,  8  Ga. 
421.  111.— Brackett  V.  Nikirk,  20 
111.  525.  la. — McMillan  v.  Burlington 
R.  Co.,  56  Iowa  421,  9  N.  W.  347.  Mass. 
Coffin  v.  Jones,  13  Pick.  441.  N.  C— 
Carver  v.  Mallett.  4  N.  C.  562. 
N.  D. — Anderson  v.  First  Nat.  Bank,  6 
N.  D.  497,  72  N.  W.  916.  Okla.— 
Eldridge  v.  Compton,  30  Okla.  170,  119 
Pac.  1120.  Va.— Reed  17.  Gold,  102  Va. 
37.  45  S.  E.  368;  Poshine  v.  Shepper- 
son.  17  Gratt.  472,  94  Am.  Dec.  468; 
Perkins  v.  Hawkins,  9  Gratt.  649.  See 
also  Myers  v.  Casey,  14  Cal.  542;  Hoy- 
berg  f.  Henske,  153  Mo.  63,  55  S.  W. 
83. 

Compare,  Nicholson  v.  Tarpey,  S9  Cal. 
617,  23  Pac.  1101. 

On  New  Trial. — Objections  for  the 
following    were    overruled: 

Incompetency  of  commissioner  (Ran- 
dolph v.  Woodstock,  35  Vt.  291);  in- 
competency of  the  witness  (McMillan 
v.  Burlington  &  M.  R.  R.  Co.,  56  Iowa 
421,  9  N.  W.  347;  Chapman  v.  Greene 
[8.  I).],  130  X.  W.);  notice  defective 
or  lacking  (Hill  v.  Myers,  43  Pa.  170; 
.Snyder  v.  Wilt,  15  Pa.  59;  Pollard's 
Heirs  v.  Lively,  2  Gratt.  [Va.]  216);  ir- 
regularities in  the  taking.  Ga. — Thomas 
f.  Kinsey,  8  Ga.  421.  Mo. — Hoyberg 
r.  Henske,  153  Mo.  63,  55  S.  W.  83. 
Vt.— Randolph  V.  Woodstock,  35  Vt. 
291.  See  also  Syphers  V.  Meighen,  22 
Pa.  125);  failure  to  answei  fully 
(Thomas  v.  Kinsey,  8  Ga.  421);  de- 
fective certificate  (U.  S. — Edmondson 
P.   Harrell,   2  Cranch   C.  C.   228,   8   Fed. 


Cas.  No.  4,284.  Mo.— Hoyberg  v. 
Henske,  153  Mo.  63,  55  S.  W.  83.  N. 
H.— Wendell  r.  Abbott,  45  N.  H.  349; 
Bartlett  v.  Hovt,  33  N.  H.  151;  Spence 
v.  Smith,  18  N.  H.  587.  N.  J.— Stewart 
v.  Bowne,  3  N.  J.  L.  515.  Wis.— Hobby 
v.  Wisconsin  Bank,  17  Wis.  167.  See 
also  Eldridge  r.  Compton,  30  Okla. 
170,    119   Pac.    1120). 

Certificate  of  Opening. — Where  a 
deposition  was  used  on  one  trial,  the 
court  overruled  an  objection  on  a  sec- 
ond trial  that  there  was  no  certificate 
of  its  having  been  opened  in  court. 
Pettibone  v.  Rose,  Brayt.   (Vt.)   77. 

Answer  Too  General. — It  seems  to 
have  been  held  that  a  failure  to  ob- 
ject to  an  interrogatory  and  answer  at 
the  first  trial  as  too  general,  is  a  waiver 
of  the  right  to  make  the  objection  upon 
a  second  trial.  Burrell  v.  Gates,  112 
Mich.  307,  70   N.  W.   574. 

Reading  by  the  Other  Party. — Where 
depositions  have  been  read  by  the  ad- 
verse party  upon  one  trial,  they  may 
be  read  by  the  party  taking  them  upon 
another  trial  without  proof  of  notice. 
Collier  v.  Jeffries,  3  N.  C.  400. 

Surprise. — The  rejection  of  a  depo- 
sition on  a  second  trial  for  an  objec- 
tion not  made  when  it  was  offered  on 
the  first  trial,  and  of  which  no  notice 
has  been  given,  is  cause  for  a  new 
trial  on  the  ground  of  surprise.  Kin- 
caid  V.  Kincaid,  1  J.  J.  Marsh.  (Ky.) 
100. 

A  consent  to  the  use  of  a  deposition 
upon  another  trial  of  the  same  cause 
is  not  a  waiver  of  the  right  to  object 
to  incompetent  evidence  therein.  Ap- 
peal of  Bridgham,  82  Me.  323,  19  Atl. 
824. 

37.  Where  depositions  were  filed  but 
not  used  in  the  county  court,  it  was 
held  that  exceptions  to  them  might 
be  filed  at  any  time  before  the  trial,  on 
appeal  to  the  district  court.  Collier 
v.    Gavin,    1    Neb.    (Unof.)    712,   95    N. 
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that  were  not  regularly  made  and  presented  to  the  court  below  cannot 
be  raised  on  the  hearing  of  a  case  on  appeal.38     But  objections  to 


W.  842.  It  was  held  that  an  exception 
to  the  competency  of  the  witness  made 
when  the  deposition  was  taken,  but 
not  presented  to  the  court  below,  might 
be  urged  where  the  case  was  tried  de 
novo  on  appeal.  Billingslea  v.  Ward, 
33  Md.  48. 

38.  XT.  S.— Brown  r.  Tarkington,  3 
Wall.  377,  6  L.  ed.  523.  Cal.— Par- 
rott  v.  Byers,  40  Cal.  614.  Ida. — 
Darby  r.  Heagerty,  2  Idaho  282,  13 
Pac.  85.  111.— First  Nat,  Bank  v. 
Pierce,  99  Til.  272;  Shedd  v.  Dalzell, 
30  111.  App.  356.  Ind.— Husak  v.  Clif- 
ford, 100  N.  E.  466.  la.— Byington  v. 
Moore,  62  Iowa  470,  17  N.  W.  644; 
Neimeyer  v.  Cass  Co.  Bank,  42  Iowa 
124;  Alberson  V.  Bell,  13  Iowa  30S.  Ky. 
Sealy  r.  Williston,  117  S.  W.  959;  Fra- 
zier  p.  Malcolm,  22  Ky.  L.  Eep.  1876, 
62  S.  W.  13;  Crabb  r.  Larkin,  9  Bush 
154;  Armstrong  r.  Mudd,  10  B.  Mon. 
144,  50  Am.  Dec.  545;  Chiles  v.  Boon, 
3  B.  Mon.  82;  Paul  v.  Rogers's  Admr.,  5 
T.  B.  Mon.  164;  Seott  v.  Cook,  4  T.  B. 
Mon.  280;  Johnson  r.  Rankin,  3  Bibb. 
86.  Miss. — Coopwood  v.  Foster,  12 
Smed.  &  M.  718.  Mo.— Dutro  v.  Wal- 
ter, 31  Mo.  516;  Elliott  r.  Rosenberg, 
17  Mo.  App.  667.  N.  J. — Moran  V. 
Green,  21  N.  J.  L.  562.  N.  Y.— Clark 
v.  Dibble,  16  Wend.  601.  Term.— 
Looper  v.  Bell,  1  Head  373.  Va.— Thom- 
as V.  Boyd,  108  Va.  5S4,  62  S.  E.  346; 
Summers  v.  Darne,  31  Gratt,  791.  Wis. 
Lamb  v.  Anderson,  1  Chand.  224,  2 
Pinn.  251.  Can. — Rex  v.  Brooks,  11 
Ont.  L.  R.  525.  But  see  Kisskadden 
V.  Grant,   1   Kan.   328. 

Objections  to  the  following,  first 
raised  on  appeal,  were  overruled:  (no 
ground  for  taking  or  using.  Kan. — 
Missouri  Pac.  R.  Co.  v.  Neiswanger,  41 
Kan.  621,  21  Pac.  582,  13  Am.  St. 
Rep.  304.  Mass. — Cobb  v.  Rice,  130 
Mass.  231.  Miss. — Neeley  v.  Planters' 
Bank,  4  Smed.  &  M.  113.  Mo.— Bell 
v.  Jamison,  102  Mo.  71,  14  S.  W.  714. 
Neb. — Converse  v.  Mever,  14  Neb.  190, 
15  N.  W.  340.  Nev.—  Lockhart  v. 
Mackie,  2  Nev.  294.  N.  J.— Burley 
r.  Kitchell,  20  N.  J.  L.  305);  order  or 
commission  (Ala. — Eldridge  v.  Turner, 
11  Ala.  1049.  Ky. — Cardwell  V.  Sprigg, 
1  B.  Mon.  369;  Roberts  v.  Jones,  2 
Litt.  88;  Brand  r.  Webb's  Heirs,  2  A. 
K.  Marsh.  574.   Miss.— Coopwood  v.  Fos- 
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tor,  12  Smed.  &  M.  718.  Va.— Dick- 
enson v.  Davis,  2  Leigh  401);  compe- 
tency or  qualifications  of  the  officer  or 
commissioner.  Ky. — Johnson  v.  Kan- 
kin,  3  Bibb.  S6.  Md.— Fitzhugh  v.  Mc- 
pherson, 9  Gill  &  J.  51  S.  C— Nobles 
v.  Hogg,  36  S.  C.  322,  15  S.  E.  359). 

Notice  of  taking  or  interrogatories 
(Ala. — Rhea  V.  Tucker,  56  Ala.  450; 
Dill  v.  Camp,  22  Ala.  249.  111.— Mc- 
Coy v.  People,  71  111.  111.  Tex.— 
Unknown  Heirs  of  Wright  v.  Wren 
[Tex.],  16  S.  W.  996.  Va.— Steptoe 
v.  Read,  19  Gratt.  1.  W.  Va.— Lin- 
sey  v.  McCannon,  9  W.  Va.  154.  Wis. 
Cameron  v.  Cameron,  15  Wis.  1,  82 
Am.  Dec.  652.  See  also  Boxheimer  v. 
Gunn,  24  Mich.  372;  Brown  v.  Brown 
TVa.l  24  S.  E.  238);  form  of  inter- 
rogatories (Ala. — Jordan  v.  Jordan,  17 
Ala.  466.  HI.— Merchants'  Dispatch 
Transportation  Co.  v.  Leysor,  89  111. 
43.  Vt.— Van  Namee  v.  Groot,  40  Vt. 
74);  irregularities  in  the  taking  (Ark. 
Pelham  v.  Floyd,  9  Ark.  530.  Ky.— 
Brand  v.  Webb,  2  A.  K.  Marsh.  574; 
Johnson  v.  Rankin,  3  Bibb  86.  Md. 
Fitzhugh  v.  McPherson,  9  Gill  &  J. 
51.  Mo. — Lepper  v.  Chilton,  7  Mo.  221. 
N.  Y.— Clark  v.  Dibble,  16  Wend. 
601.  Va. — Dickenson  v.  Davis,  2  Leigh 
401.  W.  Va. — Hunter  v.  Robinson,  5 
W.  Va.  272);  failure  of  the  deponent 
to  sign  (Winton  v.  Little,  94  Pa.  64); 
certificate  and  return  (Idaho. — Darby  v. 
Heagerty,  2  Idaho  282,  13  Pac.  85.  111. 
Morgan  v.  Corlies,  81  111.  72;  Lock- 
wood  v.  Mills,  39  111.  602.  Ky.— Card- 
well  v.  Sprigg 's  Heirs,  1  B.  Mon.  309. 
Pa.— Newlin  v.  Newlin,  8  Serg.  &  R.  41. 
Va. — Dickenson  v.  Davis,  2  Leigh 
401.  Wis. — Cameron  v.  Cameron,  15 
Wis.  1,  82  Am.  Dec.  652:  see  also 
Dawson  v.  Callaway,  18  Ga.  573);  seal- 
ing and  endorsing  of  the  deposition 
(Spear  v.  Coon,  32  Conn.  292);  filing 
and  entering  the  deposition  (Byington 
v.  Moore,  62  Iowa  470,  17  N.  W.  644); 
competency  of  the  deponent.  (Ark. 
Allen  v.  Hightower,  21  Ark.  316;  Mc- 
Carron  v.  Cassidy,  18  Ark.  34.  111. 
Warren  v.  Warren,  105  111.  568;  Walk- 
er i'.  Dement,  42  111.  272;  Moshier  v. 
Knox  College,  32  111.  155.  Ky.— Alex- 
ander v.  Bank  of  Commonwealth,  7 
J.  J.  Marsh.  580;  James  v.  Chappell,  5 
T.  B.  Mon.  422;  Respass  v.  Morton, 
Hard.   226.     Miss.— Hartford   Fire   Ins. 
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the  competency  or  relevancy  of  evidence  may  be  first  taken  on  appeal 
where  the  trial  is  de  novo.39 

Questions  relative  to  the  action  of  the  court  below  in  passing  upon 
the  admissibility  of  depositions  in  evidence  will  not  be  considered  on 
appeal,  unless  the  deposition  together  with  the  certificate  and  return 
are  incorporated  in  the  record  on  appeal.303- 

B.  Waivers.  —  1.  Of  Objections  to  Preliminary  Proceedings  and 
Commission.  —  Irregularities  in  the  issuance  of  a  commission  and  de- 
fects in  the  commission  itself  are  waived,  ordinarily,  by  filing  cross-in- 
terrogatories or  cross-examining  witnesses  thereunder  without  objec- 
tion.40   But  it  has  been  held  that  the  right  to  object  to  the  lack  of  a 


Co.  v.  Green,  52  Miss.  332.  Tenn.— 
Birdsong  r.  Birdsong,  2  Head  289;  Gunn 
V.  Mason,  2  Smed.  637;  Pillow  v.  Shan- 
non, 3  Yerg.  508.  Va. — Baxter  v. 
Moore,  5  Leigh  219.  Wis. — Whiting 
v.  Gould,  1  Wis.  195.  But  see  Beverley 
V.  Brooke,  2  Leigh  (Va.)  425.  Contra. 
Eose  &  Co.  V.  Brown,  11  W.  Va.  122); 
competency  or  relevancy  of  evidence 
(U.  S—  Goodwin  v.  Fox,  129  U.  S. 
601,  9  Sup  Ct.  367,  32  L.  ed.  805. 
Ky. — Hampton  v.  Bailey,  9  Ky.  L. 
Eep.  423,  5  S.  W.  3S3;  Gibbs  v. 
Cook,  4  Bibb  535.  N.  Y.— Sheldon 
v.  Wood,  2  Bosw.  267;  see  also  Box- 
heimer  v.  Gunn,  24  Mich.  372). 

Time  of  Taking. — An  objection  that 
the  court  below  considered  depositions 
taken  after  a  master's  report  had  been 
filed,  was  held  to  have  been  improperly 
made  for  the  first  time  on  appeal. 
Hunter   v.   Eobinson,    5    W.    Va.    272. 

Bead  Before  Auditor. — After  a  depo- 
sition has  been  read  before  an  auditor 
without  objection,  a  formal  exception 
to  it  cannot  be  taken  in  a  superior 
court.  Tolson  v.  Tolson,  4  Md.  Ch. 
119;  Gould  v.  Hawkes,  1  Allen  (Mass.) 
170. 

Taken  in  Another  Action  — Where  a 
deposition  taken  in  one  action  is  used 
in  another,  it  cannot  lie  objected  for 
the  first  time  on  appeal  that  the  iden- 
tity of  the  issues  in  the  two  actions 
was  not  shown.  Stewart  v.  Begister, 
IDS  X.  C.  588,  13  S.   E.   234. 

Changing  Objections  on  Appeal. — Ob- 
jections below  may  not  be  changed  or 
added  to  on  appeal.  Cal. — Hobbs  v. 
Duff,  43  Cal.  485.  Fla.— Tuton  v.  Gazan, 
18  I'la.  751.  111.— McCoy  v.  People, 
71  111.  111.  Ind.— Hoggs  v.  State,  8 
[nd.  •463.  la.  — Hvington  V.  Moore,  62 
Iowa  470,  17  N.  W.  644.  N.  Y.— 
Claris  v.  Dibble,  16  Wend.  601.  S.  C. 
Hall    r.    Hall,    45    S.    C.    166,    22    S.    E. 


818.  Tenn.— Monteeth  v.  Caldwell,  7 
Humph.  13.  Va. — Steptoe  v.  Bead, 
19  Gratt.  1.  W.  Va. — Vanscoy  v. 
Stinchcomb,  29  W.  Va.  263,  11  S.  E. 
927. 

Nor  can  a  general  objection  be  made 
specific  on  appeal.  Ala. — Donnell  V. 
Thompson,  13  Ala.  440.  Ark— Worth- 
ington  v.  Curd,  15  Ark.  491.  Conn. 
Lyon  v.  Ely,  24  Conn.  507.  111.— King 
V.  Chicago,  D.  &  V.  E.  Co.,  98  111.  376. 
Mass. — Waters  v.  Gilbert,  2  Cush.  27. 
N.  J. — Moran  v.  Green,  21  N.  J.  L. 
562.  N.  M—  Eosenthal  v.  Chisum,  1 
N.  M.  633.  N.  Y.—In  re  Bull,  111  N. 
Y.  624,  19  N.  E.  503;  Sheldon  v.  Wood, 
2  Bosw.  267.  Tenn.— Oliver  t.  Bank 
of  Tennessee,  2  Swan  59;  Whiteley  V. 
Davis,  1  Swan  333;  Hodges  v.  Nance, 
1  Swan  57. 

39.  Eandolph  v.  Woodstock,  35  Vt. 
291. 

39a.  Klages  v.  Mueller  (Mo.),  149 
S.  W.  327.  See  also  Houser  v.  Kime, 
42  Pa.  Super.  Ct.  483;  Wyatt  v.  Szy- 
manski,  38  id.  525;  Crumley  v.  Crescent 
Coal  Co.,  13  id.  231;  Kennedy  Drug  Co. 
V.  Keyes  Drug  Co.,  58  Wash.  499,  109 
Pac.  56. 

If  any  part  of  the  deposition  is 
brought  up,  the  entire  deposition  must 
be  brought  up  if  any  part  is  to  be  con- 
sidered, it  being  insufficient  to  include 
simply  one  question  and  answer  of  a 
deposition.  Dockins  v.  Dukes  (Ky.), 
151   S.  W.   679. 

When  the  deposition  is  omitted  from 
the  record  by  mistake  of  the  clerk,  a 
supplemental  record  containing  the 
deposition  may  be  filed.  Day  V.  Asher, 
111  Ky  468,  132  S.  W.  1035;  Bush  v. 
Lisle,  86   Ky.  505,  6  S.  W.  330. 

40.  U.  S—  Howard  V.  Stillwell  & 
Pierce  Mfg.  Co.,  139  U.  S.  199,  11 
Sup.  Ct.  500,  35  L.  ed.  147;  Shutte  r. 
Thompson,  15   Wall.  151,  21  L.  ed.  123; 
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commission  is  not   waived  by    merely    cross-examining    a    witness.41 

2.     Of  Objections  to  Commissioner  or  Officer.  —  A  lack  of  official 

authority  in  the  person  taking  a  deposition,  or  his  disqualification 


Rich  v.  Lambert,  12  How.  347,  13 
L.  ed.  1017.  Del. — Anderson  V.  Thor- 
oughgood,  5  Har.  199.  Fla. — Stewart 
v.  Beggs,  56  Fla.  565,  47  So.  932.  111. 
Bishop  v.  Halliard,  227  111.  382,  81  N. 
E.  403.  la. — Sheibley  v.  Ashton,  130 
Iowa  195,  106  N.  W.  618.  La.— Frier- 
son  v.  Irwin,  4  La.  Ann.  277.  Md. 
Scott  r.  Scott,  17  Md.  78;  Cherry  v. 
Baker,  17  Md.  75.  Mass. — Richardson 
v.  Forepaugh,  7  Gray  546.  N.  M. — 
Palatine  Ins.  Co.  V.  Santa  Fe  Mer- 
cantile Co..  13  N.  M.  241,  82  Pac. 
363.  N.  C— Womack  r.  Gross,  135  N. 
C.  378,  47  S.  E.  464;  Willeford  v. 
Bailey,  132  N.  C.  402,  43  S.  E.  928; 
Davison  v.  West  Oxford  Land  Co.,  118 
N.  C.  368,  24  S.  E.  14.  Term.— Foster 
V.    Montgomery,   6   Humph.    231. 

See  also  Com.  V.  Stone,  Thach.  Crim. 
Cas.  (Mass.)  604.  But  see  McWilliams 
v.  McWilliams,  68  Ga.  459;  Sehorn  V. 
Williams,    51    N.    C.    575. 

Appearing  and  cross-examining  the 
deponent  was  held  a  waiver  of  the  fact 
that  the  commission  was  not  signed  and 
sealed.  Davison  V.  West  Oxford  Land 
Co.,  118  N.  C.  368,  24  S.  E.  14. 

Under  a  commission  to  take  the  depo- 
sition of  "J.  S.  and  other  members 
of  the  bar  in  P."  issuing  without  ob- 
jection, the  depositions  of  J.  S.  and 
other  members  were  held  to  have  been 
properly  taken.  Richardson  V.  Fore- 
paugh, 7  Gray  (Mass.)   546. 

Express  Objections  Not  Waived. — 
Crossing  interrogatories  does  not  waive 
an  express  objection  that  the  witnesses 
are  not  named.  Bonella  v.  Maduel,  26 
La.  Ann.  112. 

Filing  cross-interrogatories,  though 
protesting,  was  held  to  be  a  waiver  of 
irregularities  in  the  issuance  of  a  com- 
mission.    Dudley   v.   Beck,   3   Wis.   274. 

Defective  Bill. — After  parties  have 
joined  without  objection  in  taking  dep- 
ositions in  a  proceeding  to  perpetuate 
testimony,  they  cannot  object  to  the 
want  of  proper  parties  to  the  bill  when 
the  depositions  are  offered  in  evidence. 
Couch  v.  Sutton,  1  Grant  Cas.  (Pa.) 
114. 

Affidavit. — The  want  of  an  affidavit 
is  waived  by  crossing  the  interroga- 
tories without  objection.  Birmingham 
Union    R.    Co.    v.    Alexander,    93    Ala. 
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133,  9  So.  525;  Folse  r.  Kittridge,  15 
La.  Ann.  222;  Bradford  t\  Cooper,  1 
La.  Ann.  325.  So  are  defects  in  the 
affidavit.  Denton  v.  Murdock,  5  Rob. 
(La.)  127;  Quadras  &  Co.  v.  Steamship 
Daniel  Webster,  11  La.  Ann.  203;  Com. 
V.  Stone,  Thach.  Crim.  Cas.  (Mass.)  604. 

Order. — Joining  in  a  commission  and 
filing  interrogatories  and  cross-interrog- 
atories, was  held  to  be  a  waiver  of  the 
want  of  an  order  or  rule  for  the  com- 
mision.  Dawson  v.  Tibbs,  4  Yeates 
(Pa.)    349. 

See,  however,  cases  in  next  succeed- 
ing note. 

An  error  of  the  court  in  granting  a 
commission  to  examine  a  witness  after 
the  commencement  of  the  trial,  in  vio- 
lation of  its  own  rules,  was  held  not 
to  have  been  waived  by  the  objecting 
party's  joining  in  the  commission  and 
filing  cross-interrogatories.  Ogden  v. 
Robertson,  15  N.  J.  L.  124.  The  fail- 
ure to  name  the  place  of  taking  the 
deposition  in  the  order  has  been  held 
a  mere  irregularity  that  is  waived  by 
cross-examining  the  witness.  Howkins 
V.  Baldwin,  16  Q.  B.  375,  71  E.  C.  L. 
374,  2  L.  M.  &  P.  250,  20  L.  J.  Q. 
B.  198.  15  Jur.  749. 

Express  Waiver.— A  stipulation  that 
"the  caption  and  all  formalities  are 
expressly  waived"  was  held  &  waiver 
of  an  improper  signing  of  the  deposi- 
tion by  the  witness.  Chipley  v.  Green, 
7   Colo.   App.   25,   42   Pac.   493. 

An  objection  that  a  will  did  not  ac- 
company a  commission  to  take  testi- 
mony to  prove  it  was  waived  by  a 
stipulation  of  counsel  that  the  will  did 
accompany  the  commission  and  that  the 
witnesses  testified  with  the  will  be- 
fore them,  hi  re  Glass'  Estate,  14  Colo. 
App.  377,  60  Pac.  186. 

Where  by  stipulation  the  case  is  sub- 
mitted upon  the  deposition  and  other 
evidence,  such  stipulation  is  a  waiver 
of  any  objection  to  the  manner  and 
method  of  obtaining  the  deposition. 
Steele  v.  Crabtree  (Iowa),  120  N.  W. 
720. 

41.  Ala.— Reese  v.  Beck,  24  Ala.  651. 
Miss. — Ragan  v.  Cargill,  24  Miss. 
540.  Mo. — Seymour  v.  Farrell,  51 
Mo.  95.  N.  C. — Sehorn  V.  Williams, 
51   N.  C.  575. 


DEPOSITIONS 


455 


from  interest  or  otherwise,  is  waived  by  cross-examining  the  witness, 
or  filing  cross-interrogatories  without  objection  and  with  knowledge 
of  the  incompetency.42  It  is  generally  held  that  an  objection  to  the 
competency  of  the  commissioner  or  officer  is  in  time  if  made  before 
trial,43  and  in  some  states  it  may  be  offered  at  the  trial.44 


42.  Ala. — New  v.  Young,  144  Ala. 
420.  39  So.  201;  Colgin  v.  Redman,  20 
Ala.  650.  Me. — Savage  v.  Balch,  8  Me. 
27.  Mo. — Redmond  v.  Quince,  etc.  R. 
Co.,  225  Mo.  721,  126  S.  W.  159.  N.  H. 
Edmunds  v.  Griffin,  41  N.  H.  529; 
Whicher  v.  Whicher,  11  N.  H.  348.  Pa. 
Waugh  v.  Shunk,  20  Pa.  130;  Phillippi 
v.  Bowen,  2  Pa.  20.  See  also  Crowther 
V.  Rowlandson,  27  Cal.  376.  Contra. 
Ind. — Knickerbocker  Ice  Co.  v.  Gray, 
165  Ind.  140,  72  N.  E.  869.  Mich. 
Thompson  v.  Clay,  60  Mich.  627,  27 
N.  W.  699.  Term.— Wilson  V.  Smith,  5 
Yerg.  379.  Compare  also,  Bledsoe  V. 
Jones,  145  Ala.  675,  40  So.  111. 

It  is  sufficient  that  an  objection  to 
the  commissioner  is  known  by  a  party, 
though  it  is  not  known  by  his  attor- 
ney. Edmunds  v.  Griffin,  4i  N.  H. 
529. 

An  objection  to  the  competency  of 
the  commissioner  may  be  made  after 
publication,  but  before  the  hearing, 
where  the  objecting  party  did  not  cross- 
examine  the  witness.  Colgin  v.  Red- 
man, 20  Ala.  650. 

Part  of  Commissioners  Acting. — Ap- 
pearing and  cross-examining  a  witness 
without  objection  is  a  waiver  of  the 
taking  of  the  deposition  by  part  only 
of  the  commissioners.  Douge  v.  Pearce, 
13  Ala.  1^7;  Gilbert  v.  Campbell,  12 
New  Bruns.   (Can.)  474. 

43.  U.  S.— Shutte  v.  Thompson,  15 
Wall.  151,  21  L.  ed.  123.  Ala.— Bled- 
soe v.  Jones,  145  Ala.  685,  40  So.  Ill; 
Colgin  v.  Redman,  20  Ala.  650;  Jor- 
dan v.  Jordan,  17  Ala.  466;  Potior  r. 
Barclay,  15  Ala.  439;  Scott  v.  Baber, 
13  Ala.  182.  Ga.—  Treadawav  V.  Rich- 
ards, 92  Ga.  264,  18  S.  E.  25.  111.— 
Kassing  r.  Mortimer,  80  111.  6U2. 
Ind.— Huntington  C.  L.  Co.  v.  Powhatan 
Coal    Co.    (Ind    App.),    86    N.    E.    857; 

ille,  etc.  Co.  v.  Leaf,  40  Ind.  App. 
214,  79  N.  E.  1066.  Md.— Clogg  v. 
tcDaniel,  89  Md.  416,  43  Atl.  795. 
N  II.— Whicher  v.  Whicher,  11  N.  H. 
348.  Ore.— Foster  r.  Hendprson,  29 
Ore.  210,  45  Pac.  899.  Pa.— Frank 
'  Calhoun,  59  Pa.  381.  Tex.— Blake 
V.   State,   38   Tex.   Crim.    377,    13    S.    W. 


107;  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Long,  26  Tex.  Civ.  App.  601,  65  S. 
W.  882;  McMahan  v.  Veasey  (Tex.  Civ. 
App.),  60  S.  W.  333;  McGrew  v.  Wil- 
son (Tex.  Civ.  App.),  57  S.  W.  63; 
Lienpo  v.  State,  28  Tex.  App.  179,  12 
S.  W.  588;  Adams  v.  State,  19  Tex. 
App.  250.  Va—  Unis  v.  Charlton,  12 
Gratt.  484. 

One  Commissioner  Acting. — An  ob- 
jection that  the  testimony  was  taken 
before  only  one  commissioner  must  be 
made  before  the  trial.  Sewell  v.  Gard- 
ner,  48   Md.   178. 

Incompetency  Not  Known. — But  an 
objection  to  the  authority  of  the  com- 
missioner may  be  made  on  the  trial 
where  the  lack  of  authority  was  not 
known  until  the  day  before.  Mason 
&  Hamlin  Organ  Co.  v.  Pugsley,  19 
Hun  (N.  Y.)  282. 

After  a  rule  to  show  cause  why  a 
j  deposition  should  not  be  read  has  been 
!  made  absolute,  an  objection  to  the  com- 
missioner's competency  cannot  be  made 
at  the  trial.  Holmes  &  Co.  v.  Lacroix, 
10  La.  Ann.  105. 

Proof  of  Objection. — An  objection  to 
a  commissioner  will  not  be  received  on 
mere  suggestion,  but  must  be  supported 
bv  affidavit.  Biays  v.  Merrihew,  3 
Johns.    (N.    Y.)    251. 

Appointment  of  Commissioner. — It  is 
too  late  to  object  at  the  trial  that  the 
commissioner  was  named  by  the  clerk 
instead  of  by  the  judge,  under  a  stat- 
ute directing  the  clerk  to  pass  on  all 
depositions  taken  on  commission  and 
returned  to  him.  Sparrow  v.  Blount,  90 
N.  C.  514;  Kerchner  v.  Reilly,  72  N. 
C.    171. 

Execution  of  Commission  by  Wrong 
Person. — An  objection  that  the  person 
executing  a  commission  was  not  the  per- 
son intended  to  be  designated  in  the 
commission  is  made  too  late  at  the  trial. 
Newton  v.  Porter,  69  N.  Y.  133,  25  Am. 
Rep.  152;  Bracken  v.  Neill,  15  Tex. 
109.  See  also  Alabama  G.  S.  R.  Co.  v. 
Bailey,  112  Ala.  167,  20  So.  313;  Rush- 
more  v.  Hall,  12  Abb.  Pr.  (N.  Y.)  420. 

44.  Brvr.nt  v.  Ingraham,  16  Ala.  116; 
iKcrr  r.  Gibson,  8  Bush  (Ky.)  129.    See 
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3.  Of  Want  of  or  Defective  Notice.  —  Filing  cross-interrogatories 
without  objection,45  or  cross-examining  the  witness  before  the  com- 
missioner,40 is  ordinarily  a  waiver  of  notice,  and  therefore  of  defects 


also   Fitzhugh   v.   McPherson,   9    Gill    & 
J.    (Md.)    51. 

45.  Ala.— Potts  r.  Coleman,  86  Ala. 
94,  5  So.  780;  Aicardi  v.  Strang,  38 
Ala.  326.  Ind.— Connersville  v.  Wad- 
leigh,  7  Blackf.  102.  Pa.— American 
Ins.  Co.  v.  Francia,  9  Pa.  390.  Wis. 
Benham  V.  Purdy,  48  Wis.  99,  4  N. 
W.   133. 

46.  Ala. — Rogers  v.  Wilson,  Minor 
407,  12  Am.  Dec.  61.  Ark.— Caldwell's 
Exrs.  v.  McVicar,  9  Ark.  418.  Cal. 
Kelly  v.  Ning  Yung  Benev.  Assn.,  2  Cal. 
App.  460.  84  Pac.  321.  Colo.— Ryan  v. 
People,  21  Colo.  119,  40  Pac.  775.  111. 
Greene  Co.  v.  Bledsoe,  12  111.  267. 
Ind. — Long  v.  Straus,  124  Ind.  84,  24 
N.  E.  664;  Doe  V.  Brown,  8  Blackf. 
443;  Connersville  V.  Wadleigh,  7  Blackf. 
102.  la. — Mumma  v.  McKee,  10  Iowa 
107;  Nevan  V.  Roup,  8  Iowa  207.  Ky. 
Brooks  v.  Clav,  2  Bibb  499;  Talbott 
V.  Bradford,  2 'Bibb  316.  Me.— George 
v.  Nichols,  32  Me.  179;  Crooker  v.  Ap- 
pleton,  25  Me.  131.  Md.— Real  Estate 
Co.  v.  Union  Trust  Co.,  102  Md.  41, 
61  Atl.  228;  Waters  v.  Waters,  85  Md. 
531.  Minn.— Waldron  V.  St.  Paul.  33 
Minn.  87,  22  N.  W.  4.  Miss.— Hunt 
f.  Crane,  33  Miss.  669,  69  Am.  Dec. 
3S1;  Ragan  V.  Cargill,  24  Miss.  540. 
Mo.— Seymour  v.  Farrell,  51  Mo.  95; 
Tayon  v.  Ladew,  33  Mo.  205;  Cawthorn 
r.  Haynes,  24  Mo.  236;  Crenshaw  v. 
Pacific  Mut.  Life  Ins.  Co.,  71  Mo.  App. 
42.  N.  J.— Newell  v.  Bassett,  33  N.  J. 
L.  26.  N.  Y.— Wait  v.  Whitney,  7  Cow. 
69;  Jackson  V.  Kent,  7  Cow.  59;  Jack- 
son v.  Perkins,  2  Wend.  308;  Char- 
ruaud  V.  Charruaud,  3  Edw.  Ch.  273. 
N.  C. — Ivev  v.  Bessemer  City  Cotton 
Mills,  143 'N.  C.  189,  55  S.  E.  613; 
Willeford  r.  Bailey,  132  N.  C.  402,  43 
S.  E.  928;  Erwin  v.  Bailey,  123  N.  C. 
628,  31  S.  E.  844;  Sparrow  V.  Blount,  90 
N.  C.  514;  Kea  v.  Robeson,  39  N.  C. 
427;  Beasley  v.  Downey,  32  N.  C.  284. 
Ohio. — Brown  v.  Raft  of  Timber,  1 
Handy  13.  Pa. — McCormick  v.  Irwin. 
35  Pa.  Ill;  Carmalt  V.  Post,  8  Watts 
406;  Selin  v.  Snyder,  7  Serg.  &  R.  166; 
Porter  v.  Johnston,  2  Yeates  92.  R.  I. 
Kelton  &  Co.  V.  Montaut,  2  R.  I.  151.  S. 
C— Sloan  v.  Hunter,  56  S.  C.  385,  34  S. 
E.  658.  S.  D—  Babcock  v.  Ormsby,  18 
S.    D.    358,    100    N.    W.    759;    Bern    V. 
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Bern,  4  S.  D.  138,  55  N.  W.  1102.  Tenn. 
Robertson  v.  Campbell,  1  Overt.  172; 
Wilson  v.  Smith,  5  Yerg.  379;  Bedford  v. 
Ingram,  5  Hayw.  155.  Vt. — Davis  v. 
Davis,  48  Vt.  502.  Wis.— Cayouette 
t\  Raddant  Brew.  Co.,  136  Wis.  634. 
118  N.  W.  204;  Cameron  v.  Cameron, 
15  Wis.  I,  82  Am.  D«e.  652;  Miller  v. 
McDonald,    13     Wis.    673.  See    also 

U.  S. — Mutual  Benefit  Life  Ins.  Co.  V. 
Robison,  58  Fed.  723,  7  C.  C.  A.  444, 
19  U.  S.  App.  '266,  22  L.  R.  A.  325. 
Minn. — Thompson  v.  St.  Paul  City  R. 
Co.,  45  Minn.  13,  47  N.  W.  259.  N.  Y. 
Elverson  v.  Vanderpoel,  9  Jones  &  S. 
257.  But  see  Vincent  v.  Huff,  4  Serg. 
&  R.  (Pa.)  298,  an  I  contra,  Hall  v. 
Houghton,  37  Ale.  411. 

Waiver  of  Notice. — The  rule  applies 
to  a  notice  which  improperly  names  the 
witn'ess.  Waldron  v.  St.  Paul,  33  Minn. 
87,  22  N.  W.  4.  Where  a  party  noti- 
fied of  taking  of  depositions  at  two 
places  at  the  same  time  was  represent- 
ed at  each  place  by  counsel,  the  ir- 
regularity was  waived.  Latham  v. 
Latham,  30   Gratt.    (Va.)    307. 

The  appearance  of  the  attorney  and 
the  cross-examination  of  the  witness  by 
him  is  a  waiver  of  notice  required  to 
be  given  to  the  party  personally.  Hunt 
v.  Crane,  33  Miss.  669,  69  Am.  Dec. 
381.  The  appearance  and  cross-exam- 
ination of  a  witness  by  the  attorney 
of  the  defendant  in  a  criminal  action 
is  a  waiver  of  any  defects  in  the  no- 
tice, though  the  accused  himself  is  not 
present  at  the  examination.  Ryan  V. 
People,  21  Colo.  119,  40  Pac.  775.  Where 
the  officer  before  whom  a  deposition 
is  taken  puts  questions  to  the  witness 
at  the  request  of  an  absent  party,  the 
latter  cannot  afterwards  object  for 
want  of  notice.  Barnet  V.  School  Di- 
rectors, 6  Watts  &  S.  (Pa.)  46.  Where 
the  purpose  of  the  notice  was  to  permit 
the  party  notified  to  name  commission- 
ers, it  was  held  that  the  want  of  no- 
tice was  not  waived  by  the  attendance 
of  the  party  at  the  taking  of  the  depo- 
sition. Blincoe  v.  Berkeley,  1  Call 
(Va.)   405. 

An  objection  to  a  question  or  to  the 
competency  of  a  witness  is  equivalent 
to   a  cross-examination   of   him.     Cald- 
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in  such  notice.  Some  courts  have  held  that  a  party  who  appears 
and  cross-examines  a  deponent  cannot  preserve  an  exception  to  the 
shortness  or  other  insufficiency  of  the  notice.47  Other  courts  have 
held  that  he  may  appear  specially  for  the  purpose  of  objecting  to 
the  notice;48  and  still  others  have  held  that,  having  duly  objected 
to  the  shortness  of  the  notice,  he  may  cross-examine  the  witness  with- 
out waiving  the  objection.49 

4.  Of  Objections  to  Time  and  Place  of  Taking.  —  Attendance  at 
the  taking  of  a  deposition  is  ordinarily  a  waiver  of  any  objection  to 
the  time  and  place.60 


well  v.  McVicar,  9  Ark.  418;  Miller 
r.   McDonald,   13   Wis.   673. 

Appearing  and  consenting  to  continu- 
ance of  the  taking  of  depositions  is  a 
waiver  of  any  irregularity  in  the  no- 
tice. In  re  Turner,  71  Vt.  382,  45  Atl. 
754. 

Accepting  Service  of  Notice.— Ac- 
cepting service  of  a  defective  notice, 
without  objection,  was  held  to  be  a 
waiver  of  the  defect.  Pape  V.  Wright, 
116  Ind.  502,  19   N.   E.  459. 

Parties  may  expressly  agree  to  waive 
notice  of  the  taking  of  depositions. 
U.  S.— -Buddicum  v.  Kirk,  3  Cranch  293, 
2  L.  ed.  444.  Ind. — Murray  v.  Phil- 
lips, 59  Ind.  56.  Mo. — Schmitz  v.  St. 
Louis,  I.  M.  &  S.  E.  Co.,  46  Mo.  App. 
B80.  Tex.— Ballard  v.  Perry,  28  Tex. 
347. 

47.  Cal. — Jones  v.  Love,  9  Cal.  68. 
La. — Beal  v.  Brandt,  7  La.  583.  Ohio. 
Brown  v.  Raft  of  Timber,  1  Handy  13. 
See  also  Vinal  v.  Burrill,  16  Pick. 
(Mass.)  401;  Bern  V.  Bern,  4  S.  D.  138, 
55  N.  W.  1102. 

48.  U.  S.— Uhle  V.  Burnham,  44  Fed. 
729.  Conn. — Sharp  v.  Lockwood,  12 
Conn.  155.  N.  Y. — Sanford  v.  Burrell, 
Anth.  N.  P.  250.  Vt.— Marcy  v.  Mer- 
rifield,  52  Vt.  606;  Stephens  v.  Thomp- 
son,   28    Vt.    77. 

49.  U.  S.— Uhle  v.  Burnham,  44  Fed. 
729.  Me. — Porter  v.  Pillsbury,  36  Me. 
278.  Mass. — Hunt  V.  Lowell  Gaslight 
Co.,  1  Allen  343.  Vt.— Marcy  v.  Mer- 
rifield,  52   Vt.  606. 

Special  Appearance. — Where  the 
statute  required  three  days'  notice  of 
the  taking  of  a  deposition  and  but  two 
days'  notice  was  given  and  the  party 
notified  appeared  and  objected  to  the 
taking  of  the  deposition  on  account  of 
the  shortness  of  the  notice  and  declined 
to  cross-examine  the  witness,  the  depo- 
sition was  rejected.  Beasley  v.  Dow- 
ney,  32   N.   C.   284. 


50.  U.  S—  Buddicum  v.  Kirk,  3 
Cranch  293,  2  L.  ed.  444;  Gartside 
Coal  Co.  v.  Maxwell,  20  Fed.  187.  D.  C. 
Claxton  v.  Adams,  1  MacArthur  496. 
Ind. — Lingenfelser  v.  Simon,  -19  Ind.  82; 
Prather  v.  Pritchard,  26  Ind.  65;  Ray- 
mond v.  Williams,  21  Ind.  241.  Kan. 
Southern  Kansas  R.  Co.  v.  Robbins,  43 
Kan.  145,  23  Pac.  113.  Md.— Williams 
V.  Banks,  5  Md.  198.  Pa.— Frye  v. 
Coleman,  1  Grant  Cas.  445.  Tex. — 
Missouri,  etc.  R.  Co.  v.  Williams,  43 
Tex.  Civ.  App.  549,  96  S.  W.  1087. 
Va. — Radford  V.  Fowlkes,  85  Va.  820, 
8  S.  E.  817;  Marshall  v.  Fnsbie,  1 
Munf.  247. 

Taken  at  Improper  Time. — An  objec- 
tion that  the  deposition  was  taken 
while  the  suit  was  abated  should  be 
made  before  the  trial.  So  should  an 
objection  that  the  deposition  was  not 
taken  until  after  the  return  day  of 
the  commission.  Beattie  V.  Abercrom- 
bie,  18  Ala.  9. 

An  objection  to  a  deposition  on  the 
ground  that  it  was  taken  after  publi- 
cation was  held  to  have  been  waived 
by  the  failure  of  the  objecting  party 
to  urge  it  when  the  other  party  agreed 
to  strike  out  certain  interrogatories. 
Patten  V.  Darling,  1  Cliff.  254,  18  Fed. 
Cas.    No.    10,812. 

Term  Time.— An  objection  that  the 
deposition  was  taken  in  term  time  is 
waived  by  participating  in  the  taking 
of  the  depositions  and  cross-examining 
the  witnesses.  Sheilbley  v.  Ashton,  130 
Iowa  195,  106   N.  W.   618. 

Postponement. — Where  proper  notice 
of  the  time  of  taking  the  deposition  is 
given,  but  the  notary  did  not  at  such 
time  take  the  deposition,  but  adjourned 
the  taking  of  the  deposition  until  a 
later  day  is  no  ground  for  quashing  the 
deposition  when  the  party  making  the 
objection  had  a  representative  present 
on  the  adjourned  day  and  made  no  ob 
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5.  Of  Objections  to  Competency  of  Witness.  —  An  objection  to 
the  competency  of  a  deponent  on  the  ground  of  interest  is  waived  by 
examining  him,B1  or  by  cross-examining  him,  either  orally7'2  or  by 
written  cross-interrogatories,53  without  objection,  and  with  knowledge 
of  his  incompetency.  But  cross-examining  him  is  not  a  waiver  of  an 
exception  to  his  competency  first  duly  taken.54 


jection  to  the  postponement.  Missouri, 
etc.  R.  Co.  v.  Williams,  43  Tex.  Civ. 
App.   549,   96   S.   W.   1087. 

When  Cross-Examination  no  Waiver. 
When  counsel  appear  at  the  taking  of 
the  deposition  and  specifically  object 
that  the  notice  given  was  unreasonable, 
such  objection  is  not  waived  by  coun- 
sel's cross-examining  the  witness  after 
the  objection  was  overruled.  Uhle  V. 
Burnham,   44  Fed.  729. 

51.  The  parties  may  agree  to  waive 
the  incompetencv  of  a  deponent.  Steb- 
bins  v.  Sutton,  2  Stew.  (Ala.)  249.  See 
also  Beverley  v.  Brooke,  2  Leigh  (Va.) 
425. 

An  agreement  to  take  the  testimony 
of  parties  under  a  commission  reserving 
the  right  to  object  to  their  testimony 
"in  like  manner  and  with  the  same 
effect  only,  as  if  the  same  were  de- 
livered orally  in  court  upon  the  trial," 
is  a  waiver  of  any  objection  to  the  com- 
petency of  the  witness.  Tyson  v.  Kane, 
3  Minn.  287. 

Consent  to  take  the  deposition  of  a 
person  is  not  a  waiver  of  the  right  to 
object  to  testimony  of  transactions  with 
a  deceased  person.  Middleton  v.  White, 
5  W.  Va.  572. 

Where  the  incompetency  of  the  wit- 
ness is  waived  when  the  deposition  is 
taken,  it  cannot  be  urged  when  he  is 
called  on  to  give  a  second  deposition. 
Choteau  V.  Thompson,  3  Ohio  St.  424. 

52.  Ala.— Brice  r.  Lide,  30  Ala.  647, 
68  Am.  Dec.  148;  Lyde  v.  Taylor,  17 
Ala.  270.  Cal. — Jones  v.  Love,  9  Cal. 
68.  111.— Lockwood  v.  Mills,  39  111.  602; 
Goodrich  V.  Hanson,  33  111.  498.  la.— 
Burton  v.  Baldwin,  61  Iowa  283,  16 
N.  W.  110.  La. — Succession  of  Segond, 
2  La.  Ann.  138.  N.  Y.— Roosevelt  v. 
Ellithorp,  10  Paige  415;  Town  v.  Need- 
ham,  3  Paige  545,  24  Am.  Dec.  246; 
Mohawk  Bank  V.  Atwater,  2  Paige  54; 
Barrow  r.  Rhinelander,  1  Johns.  Ch. 
550.  Tenn. — Bailev  v.  Cooper,  5  Humph. 
400.  Va.— Smith  v.  Profitt,  82  Va.  832; 
Nielson  V.  Bowman,  29  Gratt.  732.  W. 
Va.— Detwiler  v.  Green,  1  W.  Va.  109. 
,  See   also  United   States   v.  One  Case 
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of  Hair  Pencils,  1  Paine  400,  27  Fed. 
Cas.  No.  15,924.  But  see  Mifflin  v. 
Bingham,  1  Dall.  (U.  S.)  272,  1  L. 
ed.   133. 

Reserving  Right  to  Except.  —  A 
reservation  of  the  right  to  except  to 
the  competency  of  the  witness  there- 
after was  held  unavailing.  Gregory 
v.  Dodge,  4  Paige  (N.  Y.)  557.  But 
see  Mcllvaine  v.  Franklin,  2  La.  Ann. 
622.  Though  one  defendant  has  cross- 
examined  a  witness  without  objection 
to  his  interest,  the  deposition  cannot 
be  used  against  a  co-defendant  who  has 
taken  objection  in  season.  Bogart  v. 
Bogart,    2    Edw.    Ch.    (N.    Y.)    399. 

53.  Gass  v.  Stinson,  2  Sumn.  605,  10 
Fed.  Cas.  No.  5,261;  Hair  ;;.  Little, 
28  Ala.  236;  Hudson  v.  Crow,  26  Ala. 
515;  Colgin  v.  Redman,  20  Ala.  650. 

Effect  of  Stipulations. — An  express 
waiver  of  an  order  of  court  and  a  com- 
mission for  the  examination  of  a  co- 
defendant  were  held  not  to  waive  the 
right  to  object  to  the  competency  of  the 
witness.  Chambers  v.  Chalmers,  4  Gill 
&  J.  (Md.)  420,  23  Am.  Dec.  572.  A 
stipulation  that  a  party  accepting  serv- 
ice of  interrogatories  thereby  waived 
"no  objection  to  their  legality,  per- 
tinency, relevancy,  or  competency" 
was  held  not  to  waive  an  exception  to 
the  competency  of  the  deponent.  Hud- 
son   v.  Crow,  26  Ala.  515. 

An  objection  to  the  proposed  time 
and  manner  of  taking  depositions,  upon 
receiving  notice  thereof,  is  not  a  waiver 
of  the  incompetency  of  the  witness. 
Walls  v.  Endel,  17  Fla.  478. 

54.  la. — Leathers  r.  Ross,  74  Iowa 
630,  38  N.  W.  516.  Neb.— Bentley  v. 
Bentley,  72  Neb.  803,  101  N.  W.  976. 
N.  Y.— Rogers  v.  Dibble,  3  Paige  238. 
Va.— Neilson  V.  Bowman,  29  Gratt.  732. 

Cross-examination. — Where  the  inter- 
est of  the  witness  is  first  disclosed  upon 
his  cross-examination,  the  continuance 
of  the  cross-examination  is  not  a  waiv- 
er of  his  incompetency.  Walker  v. 
Parker,  5  Cranch  C.  C.  639,  29  Fed. 
Cas.    No.    17.082. 

If    the    adverse    party   cross-examines 
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6.  Error  in  Name  of  Witness.  —  An  objection  that  the  person 
whose  deposition  is  offered  is  not  the  person  named  in  the  notice  of 
taking  is  waived  where  the  objecting  party  attended  the  taking  of 
the  deposition  and  cross-examined  the  witness,  and  it  furthermore 
appearing  that  the  error  is  merely  a  misnomer.55 

7.  Of  Objections  to  Certificate  and  Method  of  Transmission.  —  De- 
fects and  irregularities  in  the  certificate  and  return  are  not  waived  by 
attendance  at  the  examination.56  But  a  request  for,  or  consent  to, 
the  opening  of  a  deposition  is  a  waiver  of  apparent  irregularities 
in  the  sealing  or  transmission  thereof.57  A  waiver  of  the  usual  formal- 
ities of  return  and  execution  does  not  operate  to  waive  the  prescribed 
formalities  as  to  transmission.58 

8.  Of  Objections  to  Secondary  Evidence.  —  In  some  states  an  ob- 
jection to  secondary  evidence  of  the  contents  of  books,  papers  and 
records  is  waived  if  not  taken  at  the  examination,  if  the  parties  are 
present,59  but  in  other  states  a  contrary  rule  obtains.60 

9.  Of  Grounds  Other  Than  Stated.  —  The  making  of  certain  objec- 
tions is  generally  considered  a  waiver  of  other  objections  which  might 
be  made  at  the  time.61 


the  witness  as  to  his  interests  and  he 
testifies  that  he  has  none,  this  is  an 
election  of  the  mode  of  proof  and  the 
party  will  not  be  permitted  to  show 
his  interest  by  other  evidence  at  the 
trial.  Succession  of  Segond,  2  La.  Ann. 
138.  If  the  objection  is  made  at  the 
proper  time  the  proof  in  support  of  it 
may  be  produced  at  any  time  while  the 
examination  is  going  on  before  the  ex- 
aminer. Gregory  v.  Dodge,  4  Paige  (X. 
Y.)  557. 

55.  Abramson  v.  Horner,  115  Md. 
232,  80  Atl.  907,  Henry  C.  Fox  was 
named  in  notice  and  the  name  of  the 
party  was  Harry  C.  Fox. 

56.  Upon  the  ground  that  certify- 
ing and  returning  the  deposition  are 
subsequent  acts.  In  re  Thomas,  35  Fed. 
822;  Bacon  v.  Rogers,  8  Allen  (Mass.) 
146. 

57.  U.  S. — Stewart  v.  Townsend,  41 
Fed.  121.  Ga.  — Killian  v.  Augusta  & 
K.  R.  Co.,  78  Ga.  749,  3  S.  E.  621.  111. 
Eobinson  v.  Savage,  124  111.  266,  15 
X.  E.  850;  Estate  of  Noble,  22  111.  App. 
535. 

58.  Findlay  v.  Mineralized  Rubber 
Co.,  98  Ga.  275,  25  S.  E.  456;  John- 
stone v.  Etowah  Mill  Co.,  8  Ga.  App. 
807,  70  S.  E.  180. 

59.  Ala.— Boykin  v.  Collins,  20  Ala. 
230.  El.— Louisville,  N.  A.  &  C.  R.  Co. 
V.  Shires,  108  111.  617.  Me. — Currier 
v.  Brack ett,  18  Me.  59.     N.  Y.— Ward 


v.   Whitney,    8    N.   Y.    442,    affirming   3 
Sandf.  399. 

Copies  of  Papers.— An  objection  to 
the  introduction  in  evidence  and  at- 
taching of  copies  in  place  of  the  orig- 
inal papers  should  be  made  at  the  time 
of  taking  the  deposition  when  the  par- 
ties are  present.  Eobinson  v.  Davies, 
49  L.  J.,  Q.  B.  (Eng.)  218,  L.  R.  5  Q.  B 
D.  26,  2S  W.  R.  255. 

Public  Documents.— An  objection  to 
parol  evidence  of  the  contents  of  a  city 
ordinance  or  order  of  a  public  board 
should  be  taken  at  the  examination. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Shires, 
108  111.  617;  Dunbar  v.  Gregg,  44  111. 
App.  527.  An  agreement  to  take  a 
deposition  upon  interrogatories  at- 
tached, one  of  which  called  for  a  copy 
of  a  writing,  was  held  to  be  a  waiver 
of  the  objection  that  such  copy  was 
secondary  evidence.  Nash  v.  Manistee 
Lumb.  Co.,  75  Mich.  346,  42  N.  W. 
840. 

60.  Ind.— Nichol  v.  McCalister,  52 
Ind.  586.  la. — Horseman  v.  Todhunter, 
12  Iowa  230.  Kan. — Johnson  v.  Math- 
ews, 5  Kan.  118.  W.  Va.— Dickinson 
v.   Clarke,  5   W.   Va.   280. 

See  also  Angell  v.  Rosenbury,  12 
Mich.  241;  Purnell  v.  Gandy,  46  Tex. 
190;  Woosley  v.  McMahan,  46  Tex.  62. 

61.  Ala.— Potts  v.  Coleman,  86  Ala. 
94,  5  So.  780;  Saltmarsh  v.  Bower,  34 
Ala.  613;  Bartee  v.  James,  33  Ala.  34; 

Vgee   v.   Williams.   30   Ala.   636;   Harris 
v.     Miller,    30     Ala.    221;     Donnell     p. 
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10.  By  Introduction  of  Deposition.  —  Where  a  party  offers  in 
evidence  a  deposition  taken  by  his  adversary,  he  by  such  act  makes 
it  his  own  and  thereby  waives  all  objection  to  the  testimony.62 

XXI.  COSTS  AND  FEES. —  A.  Right  to  Costs  Statutory. 
The  awarding  of  costs  for  taking  depositions  is  not  a  matter  of  right, 
but  is  given  by  statute.63 


Thompson,  13  Ala.  440.  Cal.— People  v. 
Mullalev.  16  Cal.  App.  44,  116  Pac. 
88.  Conn.— Lyon  V.  Ely,  24  Conn.  507. 
HI. — Corgan  V.  Anderson,  30  111.  95; 
Brackett  v.  Nikirk,  20  111.  App.  525. 
La.— Beal  r.  Brandt,  7  La.  583.  Miss. 
Love  v.  Stone,  56  Miss.  449.  Mo. — 
Dickerson  r.  Chrisman,  28  Mo.  134. 
N.  C— Farrel  v.  Stephens,  17  N.  C.  250. 
Ohio. — Ryan  v.  O 'Conner,  41  Ohio  St. 
368.  S.  C— Hall  v.  Hall,  45  S.  C.  166, 
22  S.  E.  818.  See  also  Frazier  &  Pos- 
ter V.  Danner,  146  Ky.  76,  142  S.  W. 
216;  Bullitt  v.  Musgrave,  3  Gill  (Md.) 
31. 

Additional  Objections.  —  It  has  been 
held  that  after  certain  objections  have 
been  overruled,  the  party  may  make  ad- 
ditional objections.  Williams  V.  Eld- 
ridge,   1  Hill   (N.  Y.)   249. 

Contra. — Carr  v.  Wright,  1  Wyo.  157 
Where,  at  the  taking,  a  party  ob- 
jected to  the  notice  on  one  ground,  it 
was  held  that  at  the  trial  he  could  not 
object  to  it  on  another  ground.  City 
Bank  v.  Young,  43  N.  H.  457.  But  see 
Walker  v.  Parker,  5  Cranch  C.  C.  639, 
29   Fed.   Cas.   No.   17,082. 

Where  the  deposition  on  its  face 
disclosed  the  grounds  on  which  objec- 
tions had  been  made,  other  objections 
made  at  the  trial  are  too  late.  Week 
V.  Bawie  (Ind.),  96  N.  E.  206;  Newman 
r.  Manning,  89  Ind.  422;  Fruchey  v. 
Eagleson,  15  Ind.  App.  88,  43  N.  E. 
146. 

It  was  held  that  where  a  party  ob- 
jected generally  to  an  interrogatory  at 
the  taking  of  a  deposition,  he  could  not 
afterwards  object  to  it  as  leading.  Par- 
sons v.  Huff,  38  Me.  137.  But  objections 
to  the  incompetency  of  written  inter- 
rogatories upon  certain  grounds  is  not 
a  waiver  of  other  objections  to  their 
competency  upon  the  trial.  Palmer  p. 
Crook,  7  Gray  (Mass.)  418. 

Agreements  for  Taking. — Where  dep- 
ositions are  taken  under  an  agreement 
reserving  certain  exceptions,  all  other 
exceptions  are  deemed  to  have  been 
waived.  Black  v.  Bowman,  9  Ark.  501; 
Morse  v.  Cloyes,  11  Barb.  (N.  Y.)  100. 
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But  see  Burke  t.  Young,  2  Serg.  &  R. 
(Pa.)    383. 

Where  counsel  stipulated  to  waive  all 
objections  except  to  the  competency, 
relevancjr  and  materiality  of  the  testi- 
mony, and  cross-examined  the  witness, 
and  took  certain  exceptions  to  his  tes- 
timony, it  was  held  that  he  could  not 
take  other  exceptions  to  other  parts 
of  the  testimony  on  the  trial.  Pioneer 
Savings  &  L.  Co.  v.  St.  Paul  Fire  &  M. 
Ins.  Co.,  68  Minn.  170,  70  N.  W.  979. 
62.  Freeman  v.  Grashel  (Tex.  Civ. 
App.),   145   S.  W.   695. 

A  party  who  offers  a  deposition  taken 
by  his  adversary,  or  part  of  such  depo- 
sition, cannot  object  to  any  part  there- 
of and  may  by  offering  the  deposition 
make  competent  what  would  have  been 
incompetent  had  it  been  offered  by  his 
adversary.  Worthing  V.  Hall,  153  111. 
App.    587. 

Objections  to  the  improper  withdraw- 
al of  the  deposition  from  the  flies,  an* 
its  improper  custody  pending  its  intro- 
duction in  evidence,  are  waived  by 
the  acquiescence  of  the  objector  to  the 
introduction  of  the  deposition  in  evi- 
dence. McClure  v.  Great  Western  Ace. 
Assn.,  141  Iowa  350,  118  N.  W.  269. 

63.  Henry  V.  United  States,  15  Ct. 
CI.  (U.  S.)  162;  Williams  V.  Jones,  2 
Hill  L.  (S.  C.)  431.  But  see  Kirkley 
V.  Nolley,  1  Hill  L.  (S.  C.)  39S,  that 
the  actual  expenses  necessarily  incurred 
are  taxable  independently  of  statute. 
See  also  the  title  "Costs,"  Vol.  5, 
II,  A,  2. 

The  United  States  never  pays  costs. 
United  States  v.  Barker,  2  Wheat.  (U. 
S.)  395,  4  L.  ed.  271;  Henry  V.  United 
States,  15  Ct.  CI.  (U.  S.)  162. 

Controlling  Statute  in  Federal  Courts. 
"If  acts  of  congress  make  specific  pro- 
vision for  costs,  they  control.  If  they 
make  no  provision  for  certain  kinds  of 
costs,  the  provisions,  if  any,  of  the 
state  statutes  may  be  followed  (Scatch- 
erd  v.  Love,  166  Fed.  53,  91  C.  C.  A. 
639,  and  cases  cited),  at  least  if  they 
do  not  result  in  injustice  in  a  par- 
ticular   case    (Primrose    v.    Fenno,    113 
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When  the  statute  fixes  the  amount  to  be  allowed,  the  court  will 
construe  such  statute  strictly,64  and  only  the  statutory  allowances 
will  be  taxed.65 


Fed.  375).  Such  seems  to  be  the  pre- 
valing  doctrine  at  this  time."  Michi- 
gan Aluminum  Fdry.  Co.  I*.  Aluminum 
Co.,  190  Fed.  903. 

In  Georgia  under  the  statute  (Code 
of  1882,  §3893;  Civil  Code,  §5315)  it 
is  provided  that  in  certain  cases  a  party 
litigant  may  take  depositions  of  wit- 
nesses upon  notice  and  without  any 
order  or  commission  for  so  doing.  It 
is  also  provided  (Code  of  1882,  §3899; 
Civil  Code,  §5321)  that  the  fees  of  the 
commissioner  should  be  paid  by  the 
party  seeking  the  testimony  of  the  wit- 
nesses examined  before  him.  There  is, 
however,  no  provision  in  the  statute 
which  permits  those  costs  to  be  charged 
against  the  losing  party  as  a  part  of 
the  costs  in  the  case.  Almand  v.  At- 
lantic Coast  Line  E.  Co.,  118  Ga.  468, 
45  S.  E.   302. 

In  New  Jersey,  §53  of  the  Evidence 
Act  (P.  L.,  p.  378)  and  the  act  amend- 
atory thereof  (P.  L.,  p.  277)  as  to  the 
allowance  of  costs  for  taking  deposi- 
tions applies  as  well  to  testimony  taken 
by  consent  as  a  deposition  taken  under 
order  of  the  court.  Hite  v.  Dell,  78 
N.  J.  L.  239,  73  Atl.  72. 

Under  the  Washington  statute  (Rem. 
&  Ball.  Code,  §482)  the  prevailing  party 
in  order  to  have  his  costs  for  taking 
depositions  allowed  must  prove  by  af- 
fidavit that  such  expense  was  incurred, 
but  there  is  no  requirement  that  such 
fees  must  be  indorsed  on  the  deposition 
by  the  officer  taking  it,  and  when  the 
deposition  is  taken  by  consent  such 
expense  may  be  taxed  as  disbursements. 
Bowman  V.  Harrison,  59  Wash.  56,  109 
Pac.   192. 

Expenses  of  Adverse  Party. — When 
a  party  desires  to  depart  from  the  rule 
that  the  commission  issue  upon  writ- 
ten interrogatories,  and  deems  the  per- 
sonal attendance  of  the  opposing  party 
desirable  or  proper,  "then  that  oppos- 
ing party  should  be  paid  sufficient  for 
the  costs  and  expenses  which  will  be 
incurred  in  order  to  protect  his 
rights."  Reed  r.  Fenn,  122  N.  Y. 
Bupp.   IiTiS,  citing  numerous  local   cases. 

Costs  in  Equity. — Costs  in  equity 
were  formerly  entirely  in  the  discre- 
tion of  the  court.  Powers  v.  Hale,  25 
N.    H.    145;    Jones   v.    Coxeter,    2    Atk. 


400,  26  Eng.  Reprint  642.  This  rule 
is  now  somewhat  modified  in  its  appli- 
cation by  the  rule  that  the  prevailing 
party  is  entitled  to  costs>.  Powers  v. 
Hale,  supra.  See  also  the  title  "Costs," 
Vol.  5,  II,  B,  1,  d,   (TV). 

64.  O'Brien  V.  Commercial  Fire  Ins. 
Co.,  6  Jones  &  S.  (N.  Y.)  4.  See  also 
the  title  "Costs,"   Vol.  5,  II,  A,  2,  b. 

Statutes  fixing  fees  do  not  apply  by 
mere  implication  to  the  taking  of  depo- 
sitions to  be  used  in  other  jurisdictions. 
HI. — Fairchild  v.  Michigan  Cent.  R. 
Co.,  8  111.  App.  591.  Mass. — Lyman 
V.  Hayden,  118  Mass.  422.  Pa. — Kins- 
man V.  Tucker,  2  Miles  426;  Cull'en's 
Estate,  18  W.  N.  C.  199. 

65.  U.  S.— Edison  Elec.  Light  Co. 
l?.  Mather  Elec.  Co.,  63  Fed.  559.  N.  H. 
George  v.  Starrett,  40  N.  H.  135.  N.  Y. 
O'Brien   v.    Commercial    Fire    Ins.    Co., 

6  Jones   &   S.   4;    Corlies   v.   Cummings, 

7  Cow.  154;  Dunham  v.  Sherman,  19 
How.  Pr.  572;  Perry  v.  Griffin,  7  How. 
Pr.  263;  Newman  v.  Greiff,  3  Civ.  Proc. 
362;  Johnson  r.  Chappell,  7  Daly  43. 
S.  0.— Williams  V.  Jones,  2  Hill  L.  431. 
Vt.— Lockwood  v.   Cobb,  5  Vt.  422. 

The  charges  for  taking  depositions 
should  be  itemized.  Vaughn  v.  John- 
son, 20  Idaho  669,  119  Pac.  879. 

When  an  amount  is  fixed  as  costs 
for  drawing  interrogatories  it  means 
the  entire  number  of  interrogatories 
to  be  annexed  and  not  for  each  set  of 
interrogatories,  though  there  are  a 
number  of  witnesses  and  separate  in- 
terrogatories are  drawn  for  each. 
O'Brien  v.  Commercial  Fire  Ins.  Co., 
6  Jones  &  S.  (N.  Y.)  4;  Johnson  v. 
Chappell,  7  Daly  (N.  Y.)  43;  Vickers 
r.  La  Bruce 's  Admr.,  2  Hill  (S.  C.) 
366.  See  also  Burns  v.  Delaware,  L.  & 
W.  R.  Co.,  135  N.  Y.  268,  31  N.  E.  10S0. 

But  where  it  is  necessary  for  separ- 
ate commissions  to  issue  1o  examine 
witnesses  residing  in  different  locali- 
ties, the  successful  parly  is  entitled  to 
tax  the  statutory  allowance  for  draw- 
ing interrogatories  attached  to  each 
commission.  Rose  v.  Swarthout,  73 
Misc.   583,   133   N.   Y.   Supp.   557. 

In  New  York  the  term  "disburse- 
ments" includes  the  necessary  expenses 
in  executing  a  commission  in  a  foreign 
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state.     Finch  v.   Calvert,    13    How.    Pr. 
(N.  Y.)   13. 

Where  no  commission  is  issued  and 
the  depositions  are  taken  by  consent 
by  a  notary  employed  in  the  office  of 
defendant's  attorneys  who  adminis- 
tered the  oath  but  did  nothing  else, 
and  the  testimony  was  taken  by  stenog- 
raphers representing  each  of  the  attor- 
neys, and  the  depositions  were  not 
signed,  there  is  no  case  presented  for 
the  allowance  of  commissioner's  nor 
of  stenographer's  fees.  Valk  r.  Erie 
R.  Co.,  128  App.  Div.  470,  112  N.  Y. 
Supp.  792. 

Witnesses'  Fees  Fixed  by  Foreign 
Statute. — In  Dunham  V.  Sherman,  19 
How.  Pr.  (N.  Y.)  572,  the  court  was 
of  the  opinion  that  "if  the  fees  of 
witnesses  are  regulated  by  the  law  of 
the  country  in  which  a  commission  is 
executed  and  the  attendance  cannot 
be  procured  without  payment  of  such 
fees,  that  should  form  the  rule  of  al- 
lowance." That  question,  however, 
was  not  directly  before  the  court. 

In  New  York  the  municipal  court  act 
(Laws  1902,  ch.  580,  p.  1584)  specially 
authorizes  a  party  to  recover  fees  paid 
to  commissioners  for  taking  depositions, 
but  makes  no  provision  for  awarding 
costs  to  a  party  for  drawing  interroga- 
tories, and  none  can  be  allowed.  Kali- 
ski  V.   Kaufman,   114  N.  Y.   Supp.   811. 

The  federal  statute  (Rev.  St.,  §824, 
U.  S.  Comp.  St.,  1901,  p.  632)  allowing 
costs  for  each  deposition  "taken  and 
admitted  in  the  cause,"  means  upon  "a 
trial  or  final  hearing  and  not  an  inter- 
locutory hearing."  Michigan  Alumi- 
num Fdry.  Co.  v.  Aluminum  Co.,  190 
Fed.  903.  See  also  Spill  V.  Celluloid 
Mfg.  Co.,  28  Fed.  870;  Nail  Factory  v. 
Corning,  7  Blatchf.  16,  24  Fed.  Cas. 
No.  14,197;  Stimpson  V.  Brooks,  3 
Blatchf.   456,   23   Fed.   Cas.   No.   13,454. 

Time  of  Taking  as  Affecting  Costs. 
That  no  issue  of  fact  had  been  raised 
before  the  deposition  was  taken  is  im- 
material so  far  as  the  right  to  tax 
the  costs  of  taking  a  deposition  is  con- 
cerned under  a  statute  which  permits 
the  taking  of  depositions  at  any  time 
after  the  service  of  the  summons  or 
the  appearance  of  the  defendant.  Cali- 
fornia F.  &  F.  Co.  v.  Schiappa-Pietra, 
151   Cal.   732,  91   Pac.  593. 

Expense  of  Exposing  Fraud  in  Ob- 
taining Deposition. — Where  plaintiffs 
in  error  presented  fraudulent  deposi- 
tions and  the  defendant  in  error  had 
been    put    to    considerable    expense    to 
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expose  such  fraud  to  the  court,  only 
the  costs  under  the  ordinary  rule  may 
be  taxed  and  the  defendant  in  error 
left  to  his  remedy  by  action  to  recover 
the  excess.  Barker  V.  Wilford,  Kirbv 
(Conn.)   232. 

Use  of  Deposition  at  Several  Trials. 
Costs  of  taking  a  deposition  can  be 
taxed  but  once,  though  the  deposition 
be  used  at  several  trials.  Bank  of 
Mobile  v.  Phoenix  Ins.  Co.,  8  Civ.  Proc. 
(X.  Y.)  212;  Ramsay  V.  Marsh,  Harper 
(S.   C.)    472. 

Omission  in  Order  for  Commission. 
Where  the  court  ordering  the  commis- 
sion had  powTer  to  direct  that  the  fees 
of  the  commissioner  be  included  in  the 
costs  to  be  taxed  and  no  such  order 
was  made,  the  witness  examined  there- 
under being  the  party  at  whose  instance 
the  commission  was  issued,  such  fees 
cannot  be  taxed.  Delcomyn  v.  Cham- 
berlain, 7  Jones  &  S.   (N.  Y.)   359. 

Deposition  Executed  in  Another 
State. — The  reasonable  value  of  the 
notary  services  "at  the  time  and  place 
of  rendering  them"  are  properly  tax- 
able, and  it  is  not  required  to  compute 
them  in  accordance  with  the  statutes 
of  the  state  from  which  the  commis- 
sion issues.  Isman  v.  Altenbrand,  42 
Mont.  188,  111  Pac.  849. 

Deposition  of  Party. — "The  cost  of 
taking  a  party's  deposition  in  his  own 
behalf  is,  however,  not  properly  tax- 
able against  his  adversarv. "  Isman 
V.  Altenbrand,  42  Mont.  188,  111  Pac. 
849.  See  also:  N.  H. — George  v.  Star- 
rett,  40  N.  H.  135.  N.  Y—  Delcomyn 
v.  Chamberlain,  7  Jones  &  S.  359.  Pa. 
Edwards  v.  Adams,  2  Pa.  Co.  Ct.  563. 

Matters  Not  Affected  by  Statute. 
Where  a  commissioner  appointed  by 
one  party  was  requested  by  the  ad- 
verse party  to  find  another  commis- 
sioner to  execute  their  interrogatories, 
he  may  take  up  the  business  thus  en- 
trusted to  him  and  may  recover  the 
reasonable  value  of  his  services,  re- 
gardless of  what  amount  may  be  fixed 
by  statute  for  compensation  to  be  paid 
commissioners.  People's  Bank  V.  Mc- 
Lendon,  57  Ga.  384. 

Recovery  by  Action. — Under  some 
statutes  it  is  provided  that  the  costs 
are  to  be  recovered  by  action.  Grapes 
r.  Grapes,  106  Iowa  316,  76  N.  W.  796. 
This  was  formerly  the  rule  in  New 
Hampshire.  Voght  &  Co.  v.  Ticknor, 
47  N.  H.  543;  Powers  v.  Hale,  25  N.  H. 
145.  But  a  party  is  not  now  required 
to     bring    a     separate    action,    and   the 
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B.  Inquiry  as  to  Necessity  for  Commission,  Etc.  —  When  the 
statutory  allowance  follows  the  right  to  costs,  neither  the  taxing 
officer  nor  the  court  can  institute  an  inquiry  as  to  the  necessity  of 
the  commission,  or  the  value  of  the  service  performed.60 

C.  Limitations  on  Allowance  op  Costs.  —  1.  When  Witness 
Not  Examined.  —  Costs  will  not  be  allowed  though  an  order  to  take 
depositions  was  granted  if  the  witness  was  not  in  fact  examined.67 

2.  Unnecessary  Expenses.  —  Expenses  unnecessarily  incurred  will 
not  be  allowed.68 

3.  Deposition  Used  in  More  Than  One  Case.  —  Where  a  deposition 
is  originally  taken  and  entitled  in  more  than  one  case,  with  a  stipula- 
tion that  it  shall  be  used  in  all  cases,  a  separate  fee  may  be 
taxed;  but  where  it  is  originally  taken  in  one  case  only,  and  subse- 
quently by  stipulation  is  used  in  another  case,  separate  fees  cannot 
be  taxed.69 

4.  Failure  To  Use  Deposition.  —  Costs  for  taking  a  deposition  will 
under  some  circumstances  be  allowed  when  the  deposition  is  properly 


costs  may  be  allowed  and  judgment 
given  therefor  in  the  action  in  which 
the  deposition  is  taken.  Ott  v.  Hentall, 
70  N.  H.  231,  47  Atl.  80,  51  L.  R.  A. 
226. 

Where  by  statute  a  remedy  by  action 
is  given  to  recover  costs  they  will 
not  be  included  in  the  general  costs  of 
the  cause.  Powers  v.  Hale,  25  N.  H. 
145. 

66.  Burns  v.  Delaware,  L.  &  W.  E. 
Co.,   135   N.  Y.   268,  31   N.  E.   1080. 

67.  Jewell  v.  Jewell,  8  Cow.  (N.  Y.) 
109. 

68.  Grapes  v.  Grapes,  106  Iowa  316, 
76  N.  W.  796. 

When  a  deposition  is  rejected  no 
costs  will  be  allowed.  George  V.  Star- 
rett,  40  N.  H.  135.  See  also  Phillips 
P.  Post,  55  Vt.  568. 

Two  Depositions  of  Same  Witness. 
Unless  it  appears  to  have  been  neces- 
sary, costs  for  two  depositions  of  the 
same  witness  will  not  be  allowed. 
Wentworth  v.  Griggs,  24  Minn.  450. 

Where  a  party  failed  to  appear  at 
the  time  and  place  designated  in  a  no- 
tice for  taking  depositions  and  cross- 
examine  the  witness,  and  thereafter 
duly  and  regularly  served  notice  of  the 
taking  of  the  deposition  of  the  same 
witness,  and  in  pursuance  thereof  took 
the  deposition  of  such  witness,  which 
consisted  of  a  cross-examination  of  the 


witness  on  the  deposition  previously 
given,  the  costs  and  expenses  of  taking 
such  subsequent  deposition  should  not 
be  allowed  as  a  part  of  the  costs  of 
the  same.  Vaughn  v.  Johnson,  20 
Idaho    669.    119   Pac.   879. 

Where  there  is  unnecessary  prolixity, 
the  guilty  party  will  be  charged  with 
the  costs  incurred  by  reason  thereof. 
Borland  v.  Walker,  7  Ala.  269;  Sand- 
born  v.  Braley,  47  Vt.  170.  See  also 
Estate  of  Howell,  14  Phila.  (Pa.)  329, 
38  Leg.  Int.  478;  Long  v.  Drummond, 
22  W.   N.   C.    (Pa.)    11. 

A  party  will  not  be  allowed  the  ex- 
pense of  taking,  transcribing  and  print- 
ing a  deposition  when  its  length  is  due 
to  "vituperative  personalities"  and  to 
argument  of  the  witness.  Malignani 
r.  Jasper  Marsh  Consol.  E.  L.  Co.,  180 
Fed.   442,  455. 

Where  a  party  conducts  a  frivolous 
and  protracted  cross-examination  he 
will  be  required  to  pay  costs.  Long  v. 
Drummond,  22  W.  N.  C.   (Pa.)   11. 

Immaterial  Evidence. — A  party  tak- 
ing immaterial  evidence  should  pay  the 
cost  thereof.  Estate  of  Howell,  14 
Phila.  (Pa.)  329;  Teague  V.  South  Caro- 
lina R.  Co.,  8  Rich.  L.   (S.  C.)  154. 

69.  British  &  S.  A.  M.  Co.  v.  Dela- 
ware, L.  &  W.  R.  Co.,  195  Fed.  894. 
See  also  Waterman  Co.  v.  Lockwood, 
128  Fed.  174;   Cary  i\  Lovell  Mfg.  Co., 
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issued,  though  it  he  not  used  in  evidence.70    There  is,  however,  author- 
ity to  the  contrary.71 

D.  Allowance  in  Absence  of  Statute.  —  When  not  fixed  hy 
statute,  the  court  to  which  the  deposition  is  returned  has  authority 
to  allow  a  reasonable  compensation  to  the  officer  taking  the  deposi- 
tion,72 and  the  amount  so  allowed  is  properly  taxed  as  costs  in  the 


39  Fed.  163;  Archer  v.  Hartford  Fire 
Ins.  Co.,  31  Fed.  660;  Winegar  v.  Calm, 
29  Fed.  676;  American  Diamond  Eock, 
etc.  Co.  v.  Sheldon,  28  Fed.  217;  Woos- 
ter  v.  Handv,  23  Fed.  49,  57;  Simon  v. 
Neumann.   20  Fed.  196. 

70.  Nead  r.  Millersburg  Home 
Water  Co.,  79  Fed.  129;  Sloss  I.  &  S. 
Co.  v.  South  Carolina  &  G.  E.  Co.,  75 
Fed.  106;  Nail  Factory  v.  Corning,  7 
Blatchf.  16,  24  Fed.  Cas.  No.  14,197. 

"It  is  frequently  proper  and  neces- 
sary for  a  party  to  have  depositions 
taken,  although  afterwards  the  case 
may  take  such  course  as  to  make  it 
unnecessary  to  use  them,"  and  the 
costs  of  taking  are  proper  disburse- 
ments to  put  in  a  cost  bill,  "unless  it 
be  shown  that  they  were  unnecessary, 
or  that  for  some  special  reason  they 
should  not  be  allowed."  Lundy  v.  Me- 
Chesney,  141  Cal.  351,  74  Pac.  1034. 
See  also  Lomita  L.  &  W.  Co.  v.  Bobin- 
son,  154  Cal.  36,  97  Pac.  10,  18  L.  E. 
A.   (N.  S.)   1106. 

Where  depositions  of  witnesses  whose 
testimony  was  material  were  rendered 
unnecessary  by  evidence  introduced  in 
anticipation  by  the  opposite  party, 
costs  were  allowed.  Furman  v.  Peay, 
2  Bailey  (S.  C.)   612. 

If  the  deposition  be  used  at  any 
stage  of  the  proceeding,  the  cost  of 
taking  may  be  taxed.  Lamb  V.  Stone, 
11  Pick.  (Mass.)  527;  Barber  v.  Eobin- 
son,   82   Minn.   112,   84   N.   W.   732. 

71.  Lamb  v.  Stone,  11  Pick.  (Mass.) 
527. 

Where  a  party  takes  a  deposition 
and  cannot  at  the  time  of  trial  use 
same  (as,  for  instance,  by  reason  of 
the  presence  of  the  witness),  or  its  ne- 
cessity has  been  superseded  by  the 
issues  subsequently  framed,  he  cannot 
tax  costs  for  the  taking  thereof.  Doyle 
V.  Wiley,  15  111.  576;  Meader  v.  Eoot, 
11  Ohio  C.  C.  81,  1  Ohio  Cir.  Dec.  61. 
And  see  Long  v.  Straus,  124  Ind.  84, 
24  N.  E.  664.  See,  however,  Gulf,  C.  & 
S.   F.   E.   Co.   v.   Evansich,   61   Tex.   3. 

72.  111.— Faircliild  r.  Michigan  Cent. 
E.  Co.,  8  111.  A'pp.  591.     Mass. — Lyman 
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v.  Hayden,  118  Mass.  422.  Minn. — 
Wentworth  v.  Griggs,  24  Minn.  450. 
Mo. — Paxson  v.  Macdonald,  97  Mo. 
App.  165,  70  S.  W.  1101.  Pa.— Peters 
v.  Eand,  108  Pa.  255;  Melvin  v.  Hand- 
ley,    Wilcox   235. 

See  also  People's  Bank  v.  McLendon, 
57  Ga.  384. 

The  practice  is  sometimes  to  allow 
to  an  officer  the  fees  allowed  by  stat- 
ute to  justices  of  the  peace  rendering 
similar  services.  Hair  v.  Logan,  10 
Ala.  431. 

But  see  Manning  v.  Standard  The- 
atre, 83  Mo.  App.  627;  Watkins  v.  Mc- 
Donald, 70  Mo.  App.  357,  holding  that 
the  compensation  was  not  to  be  limited 
by  the  fees  fixed  for  like  services  ren- 
dered by  a  notary  public  or  justice  of 
the  peace. 

Arbitrary  and  Extravagant  Charges. 
Though  parties  may  by  agreement  con- 
sent that  charges  for  taking  the  depo- 
sition in  shorthand  and  for  transcrib- 
ing may  be  allowed,  the  court  will  not 
tax  arbitrary  or  extravagant  charges 
for  such  work.  Collins  v.  Eosenham, 
19  Ky.  L.  Eep.  1445,  43  S.  W.  726. 
See  also  Valk  v.  Erie  E.  Co.,  128  App. 
Div.    470,    112    N.   Y.    Supp.    792. 

Allowance  for  Stenographer.  —  No 
allowance  other  than  the  regular  al- 
lowance for  writing  out  a  deposition 
will  be  allowed,  and  a  stenographer  em- 
ployed by  the  officer  must  look  to  him 
for  his  pay.  Manning  v.  Standard 
Theatre,  83  Mo.  App.  627.  See  also 
Edison  Elec.  Light  Co.  V.  Mather  Elec. 
Co.,  63  Fed.  559. 

Lien  of  "Examiner." — "Each  party 
is  in  the  first  instance  liable  to  the 
examiner  to  the  extent  that  his  serv- 
ices have  been  engaged  in  taking  the 
testimony  of  the  witnesses  of  such 
party,  and  the  court  may  properly  order 
payment  to  be  made  to  the  examiner 
by  each  accordingly.  But  there  is 
nothing  to  warrant  him  in  withholding 
the  depositions  upon  either  side  be- 
cause his  fees  have  not  been  paid." 
Melvin  v.  Handley,  Wilcox  (Pa.)  235. 
But    courts    have    refused    to    consider 
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case.73    The  various  items  of  fees  and  costs  should  be  certified  by  the 
officer  taking  the  deposition.74 

E.  Liability  of  Moving  Party.  —  1.  Generally.  —  Though  fees 
are  taxed  as  costs  against  the  unsuccessful  party,  should  they  prove 
uncollectible  the  moving  party  is  nevertheless  liable  therefor  to  the 
officer.75 

2.  On  Failure  To  Take  Depositions.  —  In  some  jurisdictions  when 
the  party  who  gives  notice  to  take  depositions  fails  to  attend,  he  is 
liable  for  the  expenses  of  his  adversary.70 

3.  Initial  Expense.  — The  party  at  whose  request  a  commission 
is  issued  must  in  the  first  instance  pay  the  expenses  of  executing  the 
commission,   though  his  adversary    file    cross-interrogatories.77      But 


depositions  where  the  fees  of  the  magis- 
trate were  not  paid  as  required  by  him 
as  a  condition  for  opening  the  deposi- 
tions. Hazard  v.  Priday,  21  E.  I.  515, 
45  Atl.  94. 

In  England  commissioners  have  a 
lien  on  depositions  for  their  fees,  and 
may  withhold  them  until  payment. 
Peters  v.  Beer,  14  Beav.  101,  51  Eng. 
Eeprint  224,  20  L.  J.  Ch.  424,  15  Jur. 
1024.  See  also  Lucan  v.  O'Malley,  8 
Ir.   Eq.   586. 

See  also  XVI,  E,  1,  a,  supra. 

Barrister's  Lien. — A  barrister  has  a 
lien  for  fees  on  a  commission.  Smith 
v.  Hallen,   2  F.   &  F.    (Eng.)    678. 

73.  Melvin  v.  Handler,  Wilcox 
(Pa.)  235. 

The  amount  of  fees  must  be  settled 
by  taxation,  and  the  court  will  not 
allow  an  action  to  be  brought  for  the 
amount  claimed  to  be  due  when  there 
is  any  dispute  as  to  the  amount  to  be 
allowed.  Ambrose  v.  Dunmow  Union, 
8  Beav.  43,  50  Eng.  Eeprint  17;  Biun- 
dell  v.  Gladstone,  9  Sim.  455,  59  Eng. 
Eeprint  434,.  8  L.  J.  Ch.  109,  3  Jur. 
413;  Parsons  V.  Benn,  19  L.  J.  Ch. 
(Eng.)    264. 

74.  Eussell  v.  Ashley,  Hempst.  546, 
21  Fed.  Cas.  No.  12,150. 

75.  Paxson  v.  MacDonald,  97  Mo. 
App.   165,   70   S.   W.   1101. 

Where  parties  join  in  a  commission 
to  take  testimony  of  a  witness,  they 
should  bear  the  expense  equally  and 
each  is  liable  equally.  Kinsman  v. 
Tucker,  2  Miles  (Pa.)  426;  Melvin  V. 
Handley,  Wilcox   (Pa.)   235. 

In  chancery  each  party  was  liable  for 
the  costs  of  examining  his  witnesses  in 
chief  and  of  cross-examining  those  of 
his  adversary.  Sawyer  v.  Sawyer,  Walk 
Ch.   (Mich.)   48. 

76.  111.— Wm.    Skinner    Mfg.    Co.    v. 

30 


Sinsheimer,  37  111.  App.  467.  Ky.— 
Kentucky  Seminary  v.  Wallace,  15  B 
Mon.  35.  N.  H.— Ott  v.  Hentall,  70  N 
H.  231,  47  Atl.  80,  51  L.  E.  A.  226 
Farr  v.  Smith,  64  N.  H.  605, 
Voght  &  Co.  v.  Ticknor,  47  N.  H. 
543;  Powers  v.  Hale,  25  N.  H.  145; 
Gould  v.  Kelley,  16  N.  H.  551;  Wilson 
v.  Knox,  12  N.  H.  347. 

"The  provision  was  designed  to  af- 
ford the  party  compensation  for  ex- 
penditures resulting  in  no  benefit  to 
himself,  because  of  the  neglect  or  re- 
fusal of  the  adverse  party  to  take 
depositions  agreeably  to  notice.  Wil- 
son v.  Knox,  12  N.  H.  347.  In  con- 
struing the  earlier  statutes  it  was  held 
that  the  party  giving  the  notice  was 
liable,  although  he  used  diligence  in  at- 
tempting to  procure  the  attendance  of 
the  witness  but  without  success.  Voght 
v.  Ticknor,  47  N.  H.  543;  Eobertson  v. 
Northern  E,  Co.,  63  N.  H.  544,  3  Atl. 
621."  But  where  the  examination  is 
begun  but  not  completed  because  of  the 
refusal  to  go  on  with  the  testimony,  one 
party  is  as  much  at  fault  as  the  other 
for  not  having  it  completed,  and  costs 
will  not  in  such  case  be  charged  against 
the  party  giving  the  notice.  Ott  v 
Hentall,  70  N.  H.  231,  47  Atl.  80,  51 
L.  E.  A.  226. 

Where  a  party  filed  interrogatories, 
and  cross-interrogatories  thereto  were 
filed  and  failed  thereafter  to  take  the 
deposition,  costs  of  the  proceedings  are 
properly  charged  against  him.  Griffith 
v.  Missouri,  K.  &  T.  E.  Co.  (Tex  Civ 
App.),  10S  S.  W.  756. 

Party  in  Interest  Liable.— A  party 
in  interest  who  assumes  the  defense 
though  not  a  party  to  the  record  has 
been  held  liable  for  failure  to  take 
depositions  after  notice  given.  Gould 
v.   Kelley,  16  N.  H.  551. 

77.     In  re  Cullen's  Estate,  18  W.  N. 
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when  such  adversary  joins  in  the  commission  and  also  examines  wit- 
ness, the  expense  should  be  borne  equally  by  each  party.7" 

C.    (Pa.)    199;    Kinsman    v.    Tucker,    2  1     78.     Kinsman  v.  Tucker,  2  Miles  (Pa.) 
Miles   (Pa.)    426.  I  426. 


DESCENT  AND   DISTRIBUTION.  —  See   Decedents'   Estates; 
Executors  and  Administrators. 
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Scop»  of  Treatment.  —  This  article  distinguishes  the  common  law  ac- 
tion of  detinue,  as  it  exists  in  a  modified  form  in  certain  of  the  states, 
from  the  other  common  law  actions,  and  statutory  substitutes  therefor, 
for  the  recovery  of  personal  property  or  damages  for  its  conversion 
or  unlawful  detention.  The  procedure  in  the  modified  statutory  action 
of  detinue  is  treated  except  that  part  which  relates  to  or  grows  out  of 
the  giving  of  bonds  to  obtain  possession  of  property  pending  the  de- 
cision as  to  title  thereto,1  and  matters  common  to  all  other  forms  of 
action,2  or  more  properly  referrable  to  some  other  particular  title.3 

I.  NATURE  AND  DEFINITION.  —  A.  Definition.  —  Detinue  is 
an  action  for  the  recovery  of  personal  property  in  specie,  or  its  value 
if  the  return  cannot  be  made,  with  damages  for  its  detention.* 

B.  Nature  of  Remedy.  —  Originally,  at  common  law,  detinue  was 
the  action  to  recover  possession  of  chattels  unlawfully  detained,  where 
defendant's  possession  was  lawful  in  its  inception,5  but  its  scope  was 
soon  widened  to  include  those  cases  in  which  defendant  came  into 
possession  unlawfully.6  It  follows  that  while  originally  considered  as 
an  action  ex  contractu  it  came  to  be  recognized  as  an  action  neither 
purely  ex  contractu  nor  ex  delicto,  but  partaking  of  both.7    Therefore 


1.  See  the  title  "Replevin." 

2.  See  the  titles  "Appeals;" 
"Trial." 

3.  See  particular  cross-references  in 
body  of  title. 

4.  Ala. — Robinson  v.  Kichards,  45 
Ala.  354.  la. — J.  J.  Smith  Lumb.  Co. 
v.  Scott  Count}'  Garbage  Reducing  Fuel 
Co.,  149  Iowa  272,  128  N.  W.  389.  Ky. 
Penny  v.  Davis,  3  B.  Mon.  313,  citing 
Caldwell  v.  Fenwick,  2  Dana  333;  Free- 
man v.  Luckett,  2  J.  J.  Marsh.  390. 
N.  Y.— Sinnott  v.  Feiock,  165  N.  Y. 
444,  59  N".  E.  265.  W.  Va.— McFadden 
v.  Crawford,  36  W.  Va.  671,  15  S.  E. 
408,  32  Am.  St.  Rep.  894. 

Detinue  is  a  personal  action  in 
which  compensation  or  amends  is 
sought  to  be  recovered  although  the 
goods  or  their  value  are  also  sought. 
Crossfield  v.  Such,  8  Ex.  159,  22  L.  J. 
Ex.   65,   1   W.   R.   82. 

5.  Ark. — Danley  v.  Edwards,  1  Ark. 
437,  citing  Kettle  v.  Bromsall,  Willes 
(Eng.)  118.  Miss.— Whitfield  v.  Whit- 
field, 44  Miss.  254.  S.  D.— Willis  V.  De 
Witt,  3  S.  D.  281,  52  N.  W.  1090. 

"In  Fitzherbert 's  Natura  Brevium, 
138,  it  is  laid  down  that  'a  writ  of 
detinue^  lieth  in  case  where  a  man  de- 
livereth  goods  or  chattels  unto  another 
to  keep,  and  afterwards  will  not  de- 
liver them  back  again;  then  he  shall 
have    cm    action    of    detinue    of    those 


goods  and  chattels.'  "  Wiard  v.  Sem- 
ken,  2  App.  Cas.  (D.  C.)  424. 

"That  the  action  cannot  be  main- 
tained where  the  goods  were  originally 
acquired  by  a  trespass  .  .  .  seems  at 
one  time  to  have  been  regarded  as 
law  in  England."  Schulenberg  v. 
Campbell,  14  Mo.  491. 

The  gist  of  the  action  is  the  de- 
tainer. Gledstone  v.  Hewitt,  1  C.  &  J. 
565,  1  Tyr.  445,  9  L.  J.  Ex.  (O.  S.) 
145.     See    also  infra,   I,    C. 

6.  Danley  v.  Edwards,  1  Ark.  437 
citing  Kettle  v.  Bromsall,  Willes  (Eng.) 
118;  Whitfield  v.  Whitfield,  44  Miss. 
254.  See  also  Schulenberg  v.  Camp- 
bell, 14  Mo.  491. 

7.  U.  S. — Elgee  v.  Lovell,  1  Woolw. 
102,  8  Fed.  Cas.  No.  4,343,  cited  and 
approved  in  Shippen  v.  Tankersley,  13 
Fed.  537.  Ala.— Pruett  V.  Gunn,  158 
Ala.  123,  48  So.  492;  Salter  v.  Pearce, 
4  Ala.  669.  Miss.— Whitfield  V.  Whit- 
field, 44  Miss.  254.  Va.— Catlett's  Exr. 
v.   Russell,   6  Leigh  344. 

"The  law  is,  and  so  are  the  books, 
that  detinue  is  both  ways,  either  ex 
contractu  or  ex  delicto,  according  to 
the  nature  of  the  case,  to  which  the 
party  using  it  will  make  its  form  con- 
formable." Jones  r.  Littlefield,  3  Yerg. 
(Tenn.)  133.  But  see  Brown  v.  Ravens- 
craft,   88   Md.   216,   44   Atl.   170. 
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if  the  detention  be  of  several  chattels  plaintiff  may  at  his  election  split 
up  his  cause  of  action.8 

C.  Distinction  Between  Detinue  and  Replevin.  —  The  early  com- 
mon law  distinction  between  detinue  and  replevin  lay  in  the  different 
method  of  the  taking.  In  replevin  the  gist  of  the  action  was  the  un- 
lawful taking;  in  detinue  it  was  the  unlawful  detaining.0  But  the 
gist  of  both  actions  is  now  recognized  as  being  the  unlawful  detainer 
without  regard  to  the  method  of  taking.10 

The  practice  in  replevin  always  included  a  method  of  transferring 
possession  to  plaintiff  at  the  institution  of  proceedings,  while  at  com- 
mon law  in  detinue  the  plaintiff  did  not  seek  to  get  possession  until 
judgment.11  This  distinction  between  detinue  and  replevin  is  still  pre- 
served by  statute  in  Tennessee.12 

D.  Of  the  Statutory  Remedy  To  Recover  Personal  Property. 
1.  Nature  and  Scope  of  the  Remedy.  —  Today,  in  practically  all  of 
the  states,  there  exists  a  statutory  remedy  combining  the  two  common 
law  remedies  of  detinue  and  replevin,13  but  some  confusion  has  arisen 


8.  In  this  it  differs  from  trover  or 
trespass,  wherein,  the  action  being 
founded  on  tort,  the  cause  of  action 
is  indivisible.  Wittick  v.  Traun,  27 
Ala.   562. 

9.  Coit  v.  Waples,  1  Minn.  134.  And 
see  Jesse  French  Piano,  etc.  Co.  v. 
Bradley,  138  Ala.  177,  35  So.  44;  Robb 
V.  Cherry,  98  Tenn.  72,  38  S.  W.  412; 
and  the  title   "Replevin." 

"It  would  seem  that  the  original 
distinction  between  replevin  and  det- 
inue was  very  similar  to  that  between 
trespass  and  trover."  Dame  v.  Dame, 
43  N.  H.  37. 

10.  Mich.  —  Gildas  v.  Crosby,  61 
Mich.  413,  28  N.  W.  153.  Miss.— Whit- 
field V.  Whitfield,  44  Miss.  254.  S.  D. 
Willis  v.  DeWitt,  3  S.  D.  281,  52  N.  W. 
1090. 

"The  difference  resulting  from  the 
form  of  the  allegation  is  this:  that, 
where  the  declaration  is  in  the  det- 
inv.it,  the  plaintiff  if  he  recovers,  has 
adjudged  to  him  the  right  of  pos- 
session of  the  goods  and  chattels  and 
damages  for  their  detention  only;  but 
where  the  goods  and  chattels  have  been 
eloigned,  or  otherwise  withheld  from 
the  execution  of  the  writ  by  the  act  of 
the  defendant  and  the  declaration  is 
in  the  detinet,  the  plaintiff,  if  he  be 
entitled  to  recover,  is  entitled  to  have 
awarded  him  as  well  the  value  of  the 
goods  as  damages  for  their  detention." 
Beneach  v.  Weil,  69  Md.  276,  14  Atl. 
666,  quoted  with  approval  in  Brown 
V.  Ravenscraft,  88  Md.  216,  44  Atl. 
170. 


When    Detinue    More    Appropriate. 

Detinue  is  for  the  most  part  prefer- 
able to  replevin  where  the  plaintiff  is 
indifferent  as  to  whether  he  recover  the 
goods  or  their  value.  Brown  v.  Ravens- 
craft,  88  Md.  216,  44  Atl.  170. 

11.  See  Cobby  on  Replevin,  §2; 
Robinson  v.  Peterson,  40  111.  App.  132. 

12.  "Where  the  action  is  to  re- 
cover specific  personal  property,  if  the 
party  seeks  to  obtain  possession  at  the 
institution  of  the  suit,  he  may  sue  in 
replevin.  If  he  seeks  to  recover  the 
possession  only  at  the  end  of  the  suit, 
he  may  bring  detinue."  Shannon's 
Code   (Tenn.)    §4440. 

13.  The  statutory  action  under  Ala. 
Code  §2717  et  seq.  "combines  the  qual- 
ities of  detinue  and  replevin  as  those 
remedies  were  understood  at  the  com- 
mon law.  But  one  form  and  method 
of  procedure  are  prescribed  for  any 
recovery  of  a  chattel,  whether  the 
grievance  be  the  mere  wrongful  deten- 
tion resulting  from  a  possession  origi- 
nating in  contract,  or  an  unlawful  talc 
ing  and  detention;  and  to  this  proced 
ure  is  adapted  the  machinery  of  the 
action  of  replevin  for  seizing  the  prop 
erty,  at  the  institution  of  the  suit,  and 
its  custody,  under  bonds,  to  abide  judg- 
ment upon  the  right  of  the  parties." 
Rich  v.  Lowenthal,  99  Ala.  487,  13  So. 
220.  See  also  White  v.  Sheffield  &  T. 
R.  Co.,  90  Ala.  253,  7  So.  910;  John- 
son v.  McLeod,  80  Ala.  433. 

The  statutory  action  differs  from  the 
common  law  action  only  in  the  super- 
addition    of    certain     statutory    provis- 
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through  the  use  of  different  nomenclature  to  denote  the  same  form  of 
proceeding.14 

2.  Present  Status  of  the  Common  Law  Remedies.  —  The  common 
law  action  of  detinue  is  still  recognized  in  some  states  which  have 
adopted  a  statutory  remedy,16  while  other  states  consider  the  statutory 
remedy  a  substitute  for  detinue.18    Both  forms  of  action  are  still  found 


ions  and  powers.  Jones  v.  Anderson,  76 
Ala.  427. 

The  provisions  of  the  code  of  civil 
procedure  governing  the  action  for  the 
recovery  of  specific  personal  property 
unlawfully  detained  "do  not  recog- 
nize any  distinction  between  an  action 
for  the  wrongful  taking  and  unlawful 
detention,  simply.  The  evident  de- 
sign of  the  lawmakers  was  that  this 
action  should  take  the  place  of  and  be 
substituted  for  the  old  actions  of  re- 
plevin and  detinue."  Willis  v.  De- 
Witt,  3   S.  D.  281. 

"The  usefulness  and  remedial  scope 
of  the  action  of  detinue  has  been  still 
further  extended  by  giving  the 
plaintiff  the  immediate  possession  by 
means  of  a  statutory  replevin  bond." 
Eobinson  v.  Woodford,  37  W.  Va.  377, 
16  S.  E.  602;  Code,  1906  (W.  Va.) 
§3477  et  seq;  Pollard's  Code  (Va.) 
§2907   et  seq. 

14.  Called  detinue  in:  Ala. — Code, 
1886,  §2717  et  seq;  Va.— Pollard 's 
Code,  §2907  et  seq;  W.  Va.— Code, 
1906,  §3477  et  seq. 

Called  "replevin"  in  the  following 
states:  Ark. — Kirby's  Dig.  Ark.  Sts., 
ch.  exxxvi.  Colo. — Anno.  Code,  §85 
et  seq.  Conn.— Gen.  St.  §1054.  D.  C. 
Ford's  Anno.  Code,  1549  et  seq.  Fla. 
Gen.  St.  (1906),  §2175  et  seq.  Hawaii. 
Eev.  Laws  (1905),  §2101  et  seq.  111. 
Hurd's  Eev.  St.  (1909),  ch.  119.  Ind. 
Burns'  Eev.  St.  (1908),  §1330  et  seq. 
Ind.  Ter.— St.  1899,  §3542  et  seq.  la. 
Code  1897,  §4164  et  seq.  Kan. — Dass- 
ler's  Gen.  St.,  1909,  §5769  et  seq.  Me. 
Eev.  St.,  1903,  ch.  98.  Mass.— Eev. 
Laws,  1902,  ch.  190.  Mich.— Comp. 
Laws,  1906,  §10648  et  seq.  Minn.— Eev. 
Laws,  1905,  §4204  et  seq.  Miss.— Code, 
1906,  §4214  et  seq.  Mo.— Eev.  St.  ch. 
56.  Neb.— Cobbey's  Ann.  St.,  1903, 
§1152  et  seq.  N.  H—  Pub.  St.,  1901,  ch. 
241.  N.  M.— Comp.  Laws,  1895,  §2738 
et  seq.  N.  Y. — Bliss  Ann.  Code,  1905. 
p.  2651  et  seq.  Ohio.— Bates'  Ann.  St., 
§5814  et  seq.  Okla. — Snyder's  Comp. 
Laws,  1909,  §5687  et  seq.  Pa.  — Pudon's 
Dig.,  p.  4125  et  seq.   It.  I. — Gen.  Laws, 
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1909,  ch.  336.  Vt.— Pub.  St.,  1906,  ch. 
91.  Wis.— Wis.  St.,  ch.  123.  Wyo. 
Comp.   St.,   1910,   ch.   318. 

Called  "claim  and  delivery"  in  the 
following  states:  Cal. — Code  Civ.  Proc, 
§510  et  seq.  Idaho. — Eev.  Code,  §4272 
et  seq.  Ky—  Carroll 's  Code,  1900,  ch. 
2.  Mont.— Eev.  Code,  1907,  §6622  et 
seq.  Nev. — Bailey  V.  Hammonds,  Gen. 
St.,  1885,  §3121  et  seq.  N.  C  — Code, 
§370  et  seq.  N.  D—  Eev.  Code,  1905, 
§6917  et  seq.  Ore.— Lord's  Oregon 
Laws,  §283  et  seq.  S.  C— Code,  1902, 
§227  et  seq.  S.  D.— Code  Civ.  Proc. 
(Comp.  Laws  1910)  §184  et  seq.  Utah. 
Comp.  Laws,  1907,  ch.  20.  Wash.— Code 
of  Proc,   §255  et  seq. 

15.  In  Hlinois  the  action  of  det- 
inue has  not  been  rendered  obsolete  by 
the  statutory  remedy  of  replevin.  Eob- 
inson  v.  Peterson,  40   111  App.   132. 

Iowa.  —  The  action  of  detinue  has 
nearly  fallen  into  disuse  and  has  given 
place  to  the  more  usual  actions  of  re- 
plevin and  trover.  Still  it  is  not  for- 
bidden by  statute  nor  is  it  altogether 
obsolete,  and  may,  therefore,  be  main- 
tained. Wright  v.  Boss,  2  Greene 
(Iowa)  266.  And  see,  J.  J.  Smith  Lumb. 
Co.  v.  Scott  County  Garbage  Eeducing 
&  F.  Co.,  149  Iowa  292,  128  N.  W.  389. 

New  Hampshire. — It  is  only  when 
replevin  is  carried  beyond  the  common 
law  limit  by  the  court  or  by  the  stat- 
ute that  it  can  be  said  at  all  to  super- 
sede the  necessity  of  detinue  as  a  rem- 
edy where  the  original  taking  was  law- 
ful and  it  is  desired  to  recover  the 
thing  detained  in  specie.  Dame  v. 
Dame,  43  N.  H.  37. 

16.  "The  action  of  detinue  has  so 
seldom  been  resorted  to  in  England  that 
but  very  few  cases  are  to  be  found  in 
the  books  in  which  this  form  of  ac- 
tion was  used.  In  this  country  it  has 
been  abolished  by  statute  in  some  of 
the  states,  and  in  others  its  use  is  con- 
fined almost  exclusively  to  cases  where 
slaves,  or  some  chattels  possessing  a 
peculiar  value  are  sought  to  be  re- 
covered." Schulenberg  v.  Campbell,  14 
Mo.   491. 
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in  the  statutes  of  some  states,17  and  in  some  states  replevin  has  been 
expressly  abolished  by  statute,  leaving  detinue  the  only  remedy,18 
while  in  at  least  one  state  detinue  has  been  abolished  by  statute.19 

E.  Distinction  Between  Detinue  and  Trover.  —  Trover  differs 
from  detinue  in  that  it  is  the  action  for  damages  arising  from  the  un- 
lawful taking  of  chattels,  while  in  detinue  the  action  is  for  their 
recovery  in  specie.20 

In  Georgia  the  action  of  trover  has  been  enlarged  in  scope  to  include 
the  common  law  action  of  detinue.21 


Michigan. —  Eeplevin  is  the  only  rem- 
edy by  which  personal  property  may  be 
specifically  recovered.  Corbitt  v.  Brong, 
44  Mich.  150. 

17.  In  Delaware  the  Revised  Code 
as  amended  in  1893,  p.  888,  reeognizes 
both  replevin  and  detinue. 

In  Maryland,  detinue  is  recognized  as 
a  remedy  (see  Pub.  Gen.  Laws,  pp. 
1650,  1651);  but  that  replevin  is  the 
more  usual  remedy,  see  Cromwell  V.  Ow- 
ings,  7  Har.  &  J.  55.  See  also,  Brown 
V.  Eavenseraft,  88  Md.  216,  44  Atl.  170. 

In  Rhode  Island,  by  Gen.  Laws,  1909, 
ch.  325,  §4,  the  existence  of  detinue 
seems  to  be  recognized. 

In  Tennessee,  Shannon's  Code,  §4440, 
expresslv  provides  for  both  remedies. 

18.  Pollard's  Code  (Va.),  §2899; 
Code  (W.  Va.),  §3487. 

19.  Rev.  Laws  (Mass.),  1902,  eh. 
173,  §1. 

Texas.  —  "The  suit  was  brought  for 
the  wood,  and  the  doctrine  of  the  ac- 
tion of  detinue  must  govern  it.  Al- 
though we  do  not  acknowledge  the  com- 
mon law  forms  of  action,  yet,  when 
property  is  sued  for,  the  principles  of 
law  defining  and  governing  that  action 
must  be  resorted  to,  we  having  adopted 
the  common  law,  without  its  forms  of 
action."  O'Shea  v.  Twohig,  9  Tex. 
336.  But  see,  Pridgin  v.  Strickland,  8 
Tex.  427;  Bobbins  v.  Walters,  2  Tex. 
130.  See  also,  Stirling  v.  Garritee,  18 
Md.   468. 

20.  "Trover  is  to  recover  damages 
for  the  unlawful  conversion  of  chattels. 
Detinue  is  to  recover  the  specific  arti- 
cles and  also  damages  for  their  unlaw- 
ful detention."  Glisson  V.  Herring,  13 
N.  C.  156. 

The   gist  of  the  action   in   detinue   is 

the  detaining— in   trover   it    is  the  con- 

'•'•r-ion.      Harris    r.     Eillman,    26    Ala. 

See    also,    Wittick    v.    Teaun,    27 

Ala.   562. 

In  trover  plaintiff  seeks  money  in  lieu 
of  property,  in  detinue  it  is  possession 


of  specific  personal  property  and  not 
money  which  is  the  object  of  the  ac- 
tion. Leeper,  Graves  &  Co.  V.  First 
Nat.  Bank,  26  Okla.  707,  110  Pac.  655, 
29   L.  R.   A.    (N.   S.)    747. 

"A  party  claiming  the  right  of  own- 
ership in  and  of  immediate  possession 
to  personal  property,  and  seeking  to 
enforce  such  right,  may  bring  replevin 
or  detinue,  or,  if  he  elects,  he  may 
abandon  the  property  to  his  adversary 
and  sue  in  trover.  In  trover,  however, 
it  is  not  the  property  or  its  possession 
which  he  seeks,  but  damages  sufficient 
to  cover  its  value;  while  in  replevin 
or  detinue  it  is  primarily  the  property 
which  he  is  pursuing,  and  he  takes  a 
judgment  for  its  value  only  in  the  ab- 
sence of  ability  to  secure  the  specific 
articles  claimed.  Hence,  the  distinctive 
difference  between  the  two  proceedings 
helpful  in  determining  the  rule  in 
either  is  that  in  the  one  it  is  money 
in  lieu  of  property  which  is  sought, 
and  in  the  other  it  is  possession  of 
specific  personal  property,  and  not 
money  which  is  the  object  of  the  ac- 
tion." Leeper,  Graves  &  Co.  V.  First 
Nat.  Bank,  26  Okla.  707,  110  Pac.  655, 
29  L.  R.  A.   (N.   S.)    747,   757. 

In  Kelly  v.  McKibbeu,  54  Cal.  195, 
it  is  said:  "The  distinction  between 
this  action  (to  recover  possession,  or 
the  value  in  case  a  delivery  cannot  be 
had)  and  one  to  recover  damages  for 
the  wrongful  conversion  of  personal 
property  is  just  as  broad  as  that  be- 
tween the  common  law  actions  of  det- 
inue and  trover.  One  lies  for  the  re- 
covery of  the  property  itself,  with  dam- 
ages for  the  wrongful  detention  of  it; 
the  other  for  the  recovery  of  damages 
for  the  wrongful  conversion  of  it." 
Richards  v.  Morev,  133  Cal.  437,  65  Pac. 
886. 

21.  See  Georgia  Code,  1895,  §3887, 
et  seq. 

!n  McBain  V.  Smith,  13  Ga.  315,  it 
was    said    that    trover    was    a    "substi- 
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F.  Detinue  or  Assumpsit  as  Proper  Remedy.  —  Detinue  is  an 
appropriate  remedy  to  enforce  the  return  of  a  note,  and  plaintiff  is 
not  compelled  to  sue  in  assumpsit.22 

G.  Detinue  or  Mandamus  as  Proper  Remedy.  —  Mandamus  and 
not  detinue  is  the  proper  remedy  to  compel  one  to  turn  over  the  official 
books,  seal  and  papers  to  his  successor  in  office,23  as  it  is  to  obtain 
a  commission  to  the  office.24 

II.     RIGHT   OF    ACTION    AND    PROPERTY    SUBJECT.  — A. 

Property  Subject  Generally.  —  Detinue  lies  only  for  personal  prop- 
erty,25 but  lies  for  personal  property  of  every  nature,  as  promissory 
notes,26  title  papers  and  deeds,27  insurance  policies,28  and  chattels 
severed  from  realty.29  All  apparent  exceptions  are  found  to  rest  upon 
some  defect  in  plaintiff's  title30  or  possession;31  or  the  incapability  of 
identification  of,32  or  lack  of  value  in,  the  property  itself.33 

B.  Title  or  Property  Necessary  in  Plaintiff.  —  1.  Plaintiff 
Must  Eave  Property.  —  To  maintain  detinue  it  is  essential  that  plaint- 
iff have  property  in  the  thing  sought  to  be  recovered,34  but,  as  we 


tute"  for  the  common  law  action  of 
detinue.  But  in  commenting  on  this  the 
court  savs  in  Mitchell  v.  Georgia  & 
Ala.  B,  Co.,  Ill  Ga.  760,  36  S.  E.  971: 
"It  is  perhaps  more  accurate  to  say 
that  our  action  of  trover  may  be  em- 
ployed in  any  case  in  which  replevin, 
detinue  or  trover  could  be  used  at 
common  law."  See  also,  McElhanon 
p.  Farmers'  Alliance  Co.,  95  Ga.  670, 
22   S.   E.   686. 

22.  Defendant  had  obtained  posses- 
sion of  a  note,  executed  by  himself,  on 
a  promise  to  return  same  if  another 
certain  note  with  sureties  were  not  de- 
livered in  lieu  thereof.  Lewis  v.  Hoover, 
1   J.  J.   Marsh.    (Ky.)    500. 

Promissory  note  as  article  of  value, 
see  infra,  II,  C. 

But  see,  Allen  V.  Bank  of  New  Bruns- 
wick. 17  N.  Bruns.  446,  as  to  whether 
there  was  a  misjoinder  of  counts  in  det- 
inue   and    assumpsit. 

23.  Sinclair  v.  Young,  100  Va.  284, 
41)  S.   E.  907. 

24.  "It  was  at  first  doubted  whether 
the  action  of  detinue  was  not  a  specific 
legal  remedy  for  the  commission  which 
has  been  withheld  ...  in  which 
case  a  mandamus  would  be  improper. 
But,  this  doubt  has  yielded  to  the  con- 
sideration that  the  judgment  in  det- 
inue is  for  the  thing  itself,  or  its 
value.  The  value  of  a  public  office  not 
to  be  sold  is  incapable  of  being  ascer- 
tained; and  the  applicant  has  a  right 
to  the  office  itself,  or  to  nothing.  He 
will   obtain  the  office  by  obtaining  the  ' 
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commission,  or  a  copy  of  it  from  the 
record.  This  then  is  a  plain  case  for  a 
mandamus."  Marbury  v.  Madison,  1 
Cranch   (U.  S.)   137,  2  L.  ed.  60. 

25.  Where  machines  have  become  so 
affixed  to  the  realty  as  to  become  part 
of  it,  the  action  will  not  lie.  McFadden 
v.  Crawford,  36  W.  Va.  671,  15  S.  E. 
408,  32   Am.  St.  Bep.  894. 

26.  Lewis  v.  Hoover,  1  J.  J.  Marsh. 
(Ky.)  500.  See  also,  Allen  v.  Bank 
of  New  Brunswick,  17  N.  Bruns.  446. 

"The  authorities  universally  hold 
that  the  action  of  detinue  will  lie  to 
recover  the  possession  of  a  promissory 
note."  Hefner  v.  Fidler,  58  W.  Va. 
159,  52  S.  E.  513,  3  L.  B.  A.  (N.  S.) 
138,  where,  however,  possession  was  de- 
nied because  the  note  was  of  no 
value,  a  full  defense  existing  if  the 
holder  should  bring  action  upon  it. 
The  court  relied  upon  Todd  v.  Crook- 
shanks,  3  Johns.  (N.  Y.)  432,  where 
the  note  had  been  paid  and  a  full  re- 
ceipt  given. 

27.  Stokes  v.  Yerby,  11  Ala.  322; 
Cummings  V.  Tindall,  4  Stew.  &  P. 
(Ala.)  357;  Towle  v.  Lovet,  6  Mass. 
394. 

28.  Terry  V.  The  Mutual  Life  Ins. 
Co.,  116  Ala.  242,  22  So.  532;  Eobinson 
v.   Peterson,   40   111.   App.   132. 

29.  Cooper   v.   Watson,   73   Ala.   252. 

30.  See  infra,  II,  B. 

31.  See  infra,  II,  C. 

32.  See  infra,  II,  D. 

33.  See  infra,  II,   E. 

34.  Ala.  —  Foster  v.  Chamberlain,  41 
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shall  presently  see,  one  whose  title  is  defective,  if  entitled  to  possession, 
may  bring  detinue  against  a  stranger.35 

2.  Nature  of  Title  or  Interest.  —  a.  General  or  Special.  —  Plaintiff 
may  have  either  a  general  or  a  special  property.36 

b.  Equitable  Title.  —  A  mere  equitable  title,  as  parol  agreements 
amounting  to  equitable  mortgages  or  liens,  is  not  sufficient,37  nor  can 
the  action  be  maintained  by  one  whose  only  claim  is  as  sole  heir  or 
distributee,38  nor  can  the  action  be  founded  upon  a  mere  agreement 
of  mortgagees  to  proceed  against  the  mortgagor  jointly.39 

c.  Entire  Interest.  —  Plaintiff  must  have  an  entire  legal  interest,47' 
exclusive  in  himself,41  but  that  another  has  an  equitable  interest  in 
the  thing  sued  for  does  not  prevent  the  holder  of  the  legal  title  from 
maintaining  the  action.42 


Ala.  158.  Mo.  —  Melton  V.  McDonald, 
2  Mo.  45.  Va. — Kent  v.  Armistead,  4 
Munf.  72.  W.  Va.  — Hefner  v.  Fidler, 
58   W.   Va.   159,   52   S.   E.   513. 

Where  a  life  insurance  company 
through  mistake  of  its  clerk  sends  a 
policy  of  paid  up  insurance  to  the  in- 
sured instead  of  to  his  assignee,  it  may 
recover  same  in  detinue.  Terry  v.  The 
Mutual  Life  Ins.  Co.,  116  Ala.  242,  22 
So.   532. 

Detinue  will  not  lie  to  recover  the 
value  of  slave  property  sued  for  and 
subsequently  emancipated  pendente  lite 
since  the  plaintiff  can  no  longer  have 
any  title.  Whitfield  V.  Whitfield,  44 
Miss.   254. 

And  so  it  has  been  held  that  the 
owner  of  land  suing  for  chattels  which 
have  been  severed  must  have  been  in 
possession  at  time  of  severance,  other- 
wise, he  cannot  show  title  to  such 
chattels.  Cooper  v.  Watson,  73  Ala. 
252.  See  also,  Adler  V.  Prestwood,  122 
Ala.  367,   24  So.  999. 

35.  See  infra,  II,  C,  2. 

36.  Southern  Hdw.  &  Sup.  Co.  V. 
Lester,  166  Ala.  86,  52  So.  328;  Robb  V. 
Cherry,  98  Tenn.  72,  38  S.  W.  412. 
See  also,  Schulenberg  v.  Campbell,  14 
Mo.  491. 

37.  Johnson  v.  New  Enterprise  Co., 
163  Ala.  463,  50  So.  911;  Alabama  State 
Bank  v.  Barnes,  82  Ala.  607,  2  So.  349; 
Jackson  v.  Rutherford,  73  Ala.  155. 

Unless  coupled  with  actual  posses- 
sion, see  infra,  II,  C,  2. 

Plaintiff  sold  chattels  and  the  con- 
tract was  signed  by  the  two  buyers 
who  were  not  partners.  There  was  a 
clause  in  the  contract  of  sale  reserving 
a  lien  but  not  in  language  giving  a 
legal  mortgage.  One  of  the  buyers 
gave    up    the    possession    to    the    seller 


on  demand,  but  the  chattels  were  after- 
wards found  in  possession  of  the  other 
buyer  against  whom  suit  was  brought. 
Jones  v.  Anderson,   76   Ala.   427. 

A  mere  agreement  to  turn  property 
over  as  security  for  a  debt,  under  which 
no  possession  is  taken  or  other  act 
done,  is  not  sufficient  on  which  the 
promisee  may  maintain  detinue.  Berry 
v.  Berry,  31  Ind.  415. 

38.  One  whose  only  right  is  as  sole 
heir  at  law  and  distributee  of  an  estate 
of  which  he  has  never  had  possession 
cannot  maintain  detinue.  Reese  V. 
Harris,  27  Ala.  301. 

39.  An  agreement  between  several 
mortgagees  to  work  together  to  secure 
by  suit  or  otherwise  all  or  as  much  of 
their  several  debts  as  practicable,  di- 
viding the  proceeds  and  sharing  the 
expenses  ratably,  does  not  give  them 
an  interest  in  the  property  on  which 
they  may  maintain  detinue  jointly. 
Freer  v.  Cowles,   44   Ala.   314. 

40.  Bolton  v.  Cuthbert,  132  Ala.  403, 
31  So.  358;  Thomason  V.  Silvery,  123 
Ala.  694,  26  So.  644;  Frierson  v.  Frier- 
son,  21  Ala.  549;  Price  v.  Talley's 
Admrs.,  18  Ala.  21;  Miller  v.  Eastman, 
11  Ala.  609;  Bell  V.  Hogan,  1  Stew. 
536. 

41.  Parsons  v.  Boyd,  20  Ala.  112; 
Luke  v.  Marshall,  5  J.  J.  Marsh.  (Ky.) 
.",5:'.. 

One  Partner.  —  An  individual  mem- 
ber of  a  partnership  cannot  maintain 
detinue  where  the  only  title  on  which 
he  bases  his  right  is  a  mortgage  exe- 
cuted to  the  firm.  Vinson  v.  Ardis,  81 
Ala.  271,  2  So.  879. 

42.  Outstanding  title  as  a  defense, 
see  infra,  VI,  B,  5. 

Right  of  fiduciaries  to  sue  generally, 
see  infra,  Y,   A,  B,  C  and  D. 
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C.  Right  of  Possession  Necessary  in  Plaintiff.  —  1.  Generally. 
Plaintiff  must  have  a  present  right  of  possession,43  and  this  right  mus^ 
extend  to  the  time  of  trial,  as  well  as  be  existing  at  the  time  of  bringing 
the  action44  but,  having  shown  absolute  title  it  is  not  essential  that 
plaintiff  show  he  has  ever  actually  been  in  possession.45  A  partner 
who  has  a  contract  with  his  co-partner  giving  him  exclusive  right  to 
control  and  sell  chattels  belonging  to  the  partnership  has  a  sufficient 
right  of  possession.46 

2.  Possession  Under  Defective  Title.  —  One  who  has  been  in  ac- 
tual possession  but  under  a  defective  title  may  maintain  the  action 
against  one  who  has  wrongfully  disturbed  that  possession,47  except  as 
against  the  true  owner.48 

3.  Possession  of  Vendor  or  Purchaser.  —  A  vendor  who  retains 
title  has  a  sufficient  right  to  possession  on  which  to  maintain  the 
action,49  as  has  a  purchaser  who  has  fully  performed  his  agreement.60 


Where  owner  allows  chattels  to  go 
into  the  possession  of  another  under 
an  executory  contract  of  sale,  he  may 
maintain  detinue.  Love  v.  Crook,  27 
Ala.  624. 

Trustees  who  have  surrendered  pos- 
session of  a  deed  to  property  which 
they  hold  in  trust  may  sue  in  detinue 
to  recover  back  the  deed.  Stokes  v. 
Yerby,  11  Ala.  322.  See  also,  Baker  v. 
Washington,   5   Stew.   &  P.    (Ala.)    142. 

An  executor  may  maintain  detinue 
for  title  papers  notwithstanding  that 
he  may  be  liable  over  to  the  heir. 
Cummings  V.  Tindall,  4  Stew.  &  P. 
(Ala.)  357;  Towle  v.  Lovet,  6  Mass. 
394. 

Joint  Owner. — One  entitled  to  pos- 
session of  a  horse  which  he  owns  jointly 
with  another,  and  as  to  which  other 
he  is  either  bailee  or  trustee  to  the 
extent  of  such  others  interest,  may 
maintain  detinue  against  a  stranger. 
Kirk  v.  Kirk,  3  Dana   (Ky.)    53. 

43.  Ala.  —  Southern  Hdw.  &  Sup. 
Co.  V.  Lester,  166  Ala.  86,  52  So.  328. 
Tenn.  — Eobb  V.  Cherry,  98  Tenn.  72, 
38  S.  W.  412.  W.  Va. —  Hefner  V. 
Fidler,  58  W.  Va.  159,  52  S.  E.  513. 

44.  Shepard's  Admrs.  V.  Edwards,  3 
N.   C.   387. 

45.  Haynes  V.  Crutehfield,  7  Ala. 
189;  Tunstall  V.  M'Clelland,  1  Bibb 
(Ky.)  186. 

Actual  or  constructive  possession  of 
land  as  giving  title  to  severed  chattels, 
see  supra,  note  34. 

46.  He  is  in  effect  armed  with  the 
right  and  power  of  a  mortgagee.  Pierce 
r.  Jackson,  56  Ala.  599. 

47.  Huddleston  v.  Huey,  73  Ala.  215. 
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When  a  lien  holder  under  a  verbal 
lien  has  obtained  possession  under  the 
terms  of  the  agreement,  if  his  possession 
be  then  disturbed  he  may  maintain  det- 
inue against  any  one  into  whose  pos- 
session the  chattels  pass.  Gafford  v. 
Stearns,   51   Ala.   434. 

Plaintiff's  possession  was  under  an 
illegal  administrator's  sale.  Traylor  V. 
Marshall,  11  Ala.  45S. 

48.  "A  prior  rightful  possession  of 
personal  property,  violated  and  broken 
up,  will  maintain  detinue  against  all 
comers  except  a  better  owner."  Jones 
V.   Anderson,   76   Ala.   427. 

One  entering  upon  land,  without  right 
or  color  of  title,  and  cultivating  same 
cannot  maintain  detinue  against  the 
true  owner  who  gathers  the  crop.  Stew- 
art V.  Tucker,  106  Ala.  319,  17  So.  385. 

One  having  neither  title  nor  posses- 
sion cannot  maintain  the  action  solely 
on  the  ground  that  the  true  owner  has 
committed  a  trespass  in  depriving  him 
of  possession.  Neely  V.  Lyon,  10  Yerg. 
(Tenn.)   473. 

49.  Notes  given  for  purchase  price 
read:  "The  title  to  vest  in  (vendor) 
until  said  sum  of  money  is  paid." 
Jones  v.  Pullen,  66  Ala.  306. 

50.  Where  by  a  bill  of  sale  and  an 
agreement  executed  at  the  same  time 
and  having  reference  to  each  other  it 
is  clear  that  the  parties  agreed  that 
the  chattels  should  pass  to  plaintiff 
upon  his  performing  certain  stipula- 
tions and  upon  the  decease  of  one  of 
the  parties,  he  may  maintain  detinue 
thereon  against  a  third  party  into 
whose  hands  the  chattels  have  come;  he 
having    performed    his    agreement    and 
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4.  Possession  Parted  With  in  Ignorance  of  Rights.  —  One  having 
title  may  sue  in  detinue  though  he  has,  in  ignorance  of  his  rights^ 
delivered  possession  to  defendant.51 

D.  Article  Sued  for  Must  Be  Capable  of  Identification.52 The 

article,  or  goods,  possession  of  which  is  sought  to  be  recovered,  must 
be  of  such  a  nature  as  to  be  capable  of  identification,53  it  being  suffi- 
cient if  this  appears  from  reading    all    the    papers    in    the    case.54 

E.  Article  Sued  for  Must  Be  of  Some  Value.  —  It  is  essential 
that  the  property  sought  to  be  recovered  be  of  some  value.55 

F.  Necessity  That  Defendant  Be  in  Possession.  —  1.  Time  of 
Possession.  —  By  the  ancient  common  law  it  was  essential  to  prove 
that  defendant  was  in  possession  of  the  property  sued  for  at  the 
institution  of  the  suit,56  and,  though  it  has  been  held  sufficient  to  prove 
that  the  property  has  been  in  defendant's  possession  at  any  time  before 
suit  brought  and  within  the  period  prescribed  by  the  statute  of  limi- 
tations,57 it  seems  to  be  at  least  necessary  to  prove  that  defendant 
transferred  with  intent  to  evade  the  action,58  or  that  the  transfer  itself 
was  in  violation  of  a  duty  defendant  owed  to  plaintiff,09  and  that  the 
action  cannot  be  maintained  against  one  who  has,  in  good  faith,  parted 
with  the  possession.60 


the  death  having  taken  place.    M'Dow- 
ell  v.  Hall,  2  Bibb  (Ky.)   610. 

51.  A  horse  having  been  received  by 
a  thief  in  exchange  for  stolen  property 
was  in  good  faith  purchased  by  plaint- 
iff. Subsequently,  plaintiff  delivered 
the  horse  to  defendant  from  whom  the 
owner  of  the  stolen  property  had  re- 
covered his  goods.  Goff  v.  Gott,  5 
Sneed   (Tenn.)    562. 

52.  Sufficiency  of  the  description  in 
the  pleadings,  see  infra,  VI,  A,  4. 

53.  Felt  v.  Williams,  2  111.  206;  Hef- 
ner v.  Fidler,  58  W.  Va.  159,  52  S. 
E.   513. 

An  article  so  rare  as  a  revolving  pis- 
tol comes  within  the  rule.  Wright  v. 
Ross,    2    Greene    (Iowa)    266. 

A  description  of  property  as  a  cer- 
tain negro  "Doll  and  her  infant  child" 
would  be  sufficiently  specific.  Hence, 
the  court  refused  to  grant  a  bill  of  dis- 
covery to  find  out  the  child's  name. 
Bass  v.  Bass,  4  Hen.  &  M.   (Va.)   478. 

54.  A  description  of  articles  in  the 
writ  merely  as  "a  set  of  tinner's 
tools"  would  not  be  sufficient,  but  the 
additional  description  in  the  declara- 
tion as  "being  the  same  formerly 
owned  by  one  Burkett"  makes  the 
property  sought  capable  of  being  iden- 
tified.    March  v.  Leckie,  35  N.  C.  172. 

55.  A  note  having  been  paid  in  full 
and  a  receipt  given  therefor  by  one  of 
the   payees  the  other  payee  cannot  be 


sued  in  detinue  by  the  maker  as  he 
has  nothing  of  value  in  the  note.  Todd 
v.  Crookshanks,  3  Johns.  (N.  Y.)  432. 
The  maker  of  a  promissory  note 
given  as  part  consideration  for  goods 
bought  cannot,  on  rescinding  the  sale 
for  alleged  fraud,  maintain  detinue  for 
the  note  since  he  has  been  deprived  of 
nothing  of  value.  Hefner  v.  Fidler,  58 
W.  Va.  159,  52  S.  E.   513. 

56.  Whitfield  v.  Whitfield,  44  Miss. 
254. 

57.  Whitfield  v.  Whitfield,  44  Miss. 
254;  O'Shea  V.  Twohig,  9  Tex.  336. 

Proof  of  possession  prior  to  the  suit 
is  sufficient  unless  the  defendant  shows 
himself  to  have  been  legally  evicted. 
Lynch  v.  Thomas,  3  Leigh  (Va.)  682; 
Burnley  v.  Lambert,  1  Wash.  (Va.)  80S. 

58.  Lightfoot  V.  Jordan,  63  Ala.  224 
(citing  Lindsay  v.  Perry,  1  Ala.  203); 
Mathers  v.  Lynch,  28  U.  C.  Q.  B.   354. 

59.  As  in  the  case  of  a  bailment, 
otherwise  one  might  take  advantage  of 
his  own  wrong.  Faulkner  v.  First  Nat. 
Bank,    130    Cal.    258,    62   Pae.   463. 

60.  Ala.  —  Wright  V.  Bush,  165  Ala. 
320,  51  So.  635;  Berlin  Mach.  Wks.  V. 
Alabama  City  Co.,  112  Ala.  488,  20  So. 
418;  Harris  v.  Hillman,  26  Ala.  380. 
N.  C.  —  Charles  v.  Elliott,  20  N.  C. 
468.  S.  D.  —  Willis  v.  DeWitt,  3  S. 
D.  281.  Tenn.  —  Haley  v.  Rowan,  5 
Yerg.  301.  W.  Va.  — Burns  v.  Morri- 
son, 36  W.  Va.  423,  15  S.  E.  62. 
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2.  Nature  and  Sufficiency  of  Possession.  —  It  has  been  said  gen- 
erally that  a  constructive  possession  is  sufficient,01  but  clearly  the  action 
cannot  be  brought  against  one  who  neither  has  the  property  in  his 
possession  nor  the  right  to  demand  such  possession.02 

An  administrator  having  possession  of  goods  wrongfully  detained 
by  his  testator  is  himself  liable  in  detinue  but  not  on  the  mere  con- 
structive possession.03  The  possession  of  a  deputy  sheriff  under  the 
sheriff's  order  and  direction,  is  sufficient    to    charge    the    sheriff.04 

Mere  possession  by  a  landlord  of  a  boarder's  goods  is  not  sufficient 
on  which  to  base  an  action  of  detinue  against  him.05 

Where  property  had  been  ordered  by  the  court  to  be  turned  over 
to  defendant,  his  control  was  held  sufficient  though  he  had  not  actual 
manual  possession.66 

III.  DEMAND  AND  TENDER.  — A.  Demand.  — 1.  Generally. 
Originally,  a  praecipe  was  issued  commanding  a  return  of  the  property, 
and  this,  of  itself,  did  away  with  the  necessity  for  a  demand,67  but 
since  this  has  been  dispensed  with,  the  summons  is  considered  a  suffi- 
cient demand,08  even  where  the  tort  is  waived,69  except  for  the  purpose 


After  goods  have  been  disposed  of 
neither  replevin  nor  detinue  will  lie. 
They  are  both  actions  for  the  recovery 
of  goods  in  specie.  J.  J.  Smith  Lumb. 
Co.  v.  Scott  County  Garbage  R.  &  F. 
Co.,  149  Iowa  272,  128  N.  W.  389. 

One  in  possession  of  personal  property 
pur  autre  vie,  and  who  hires  same  out 
in  good  faith,  cannot  be  proceeded 
against  in  detinue,  when  the  life  es- 
tate terminates  during  the  term  of  the 
hiring.     "Walker  v.  Fenner,  20  Ala.  192. 

The  tortious  conversion  of  property 
having  been  expressly  waived,  it  is 
difficult  to  perceive  how  the  action  can 
be  maintained  against  a  party  who  has 
parted  with  possession.  Eobb  V. 
Cherry,  98  Tenn.  72,  38  S.  W.  412. 

61.  Willis  v.  De  Witt,  3  S.  D.  281. 

62.  Promissory  notes  were  in  the 
hands  of  trustees.  One  of  the  joint 
makers  notified  the  trustees  not  to  part 
with  them.  The  other  joint  maker 
brought  detinue  against  him.  Latter 
V.   White,  41   L.   J.   Q.   B.   342. 

63.  Ala. — Easly  v.  Boyd,  12  Ala. 
684;  Brewer  v.  Strong's  Exr.,  10  Ala. 
961.  Ky. —  See  also,  Gentry's  Admr. 
V.  McKenan,  5  Dana  34;  Mansell  's 
Admr.  r.  Israel,  3  Bibb  510.  Va. 
Greenlee's  Admr.  V.  Bailey,  9  Leigh 
526;  Allen's  Exr.  v.  Harlan's  Admr.,  6 
Leigh  42. 

64.  Easly  v.  Dye,  14  Ala.  158. 

65.  "We  hold  the  law  to  be  that 
when  a  boarder  carries  property  with 
him  to  a  bearding  house  and  it  is  rec- 
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ognized  wholly  to  be  the  property  of 
the  boarder,  and  subject  to  his  con- 
trol only,  and  no  claim  of  right  or  pos- 
session is  set  up  to  it  by  the  proprietor 
of  the  dwelling,  such  a  possession  by 
him  is  not  that  possession  which  will 
sustain  a  suit  against  him  in  detinue." 
Plaintiff  took  goods  to  his  father-in- 
law's  house  where  they  were  recog- 
nized as  being  entirely  under  the  con- 
trol of  plaintiff  and  his  wife.  Plaint- 
iff separated  from  his  wife,  who  re- 
mained with  her  father,  and  then 
brought  detinue  against  his  father-in- 
law  to  get  possession  of  the  goods.  Behr 
c.   Gerson,  95   Ala.   438,   11   So.   115. 

66.  Where  property  has  been  ordered 
restored  to  defendant  after  seizure  on 
a  search  warrant  and  discharge  thereof, 
it  is  sufficiently  under  his  legal  con- 
trol so  that  detinue  may  be  maintained 
against  him  though  he  has  not  yet  re- 
ceived the  property  into  his  actual  pos- 
session. Henderson  V.  Felts,  58  Ala. 
590. 

67.  Marr  v.  Kubel,  4  Mackey  (D. 
C.)  577;  Tunstall  v.  M'Clelland,  1  Bibb 
(Ky.)    186. 

68.  Ala.  —  Gardner  v.  Boothe,  31 
Ala.  186;  Lawson  v.  Lay,  24  Ala.  184; 
Dunn  v.  Davis,  12  Ala.  135.  D.  O. 
Marr  v.  Kubel,  4  Mackey  577.  Ky. 
Gentry's  Admr.  v.  McKellen,  5  Dana 
34;  Tunstall  v.  M'Clelland,  1  Bibb  186. 
N.  C.  —  Shepard  's  Admr.  v.  Edwards,  3 
N.  C.  387;   Anonymous,  3  N.   C.  306. 

69.  O'Niell    v.    Henderson,    15    Ark. 
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of  fixing  the  damages  for  the  detention  of  the  property    in    suit.70 
2.     Possession  by  Consent.  —  Where  possession  is  by    consent    of 
plaintiff  a  special  demand  is  usually  necessary  to  show  that  the  consent 
is  withdrawn,  or  the  contract  of  holding  terminated.71 

B.  Tender.  —  Where  plaintiff  has  been  induced  to  part  with  his 
possession  through  fraud,  he  may  be  required  to  tender  a  return  of 
property  or  money  received  by  him,  this  being  governed  by  the  rules 
adopted  in  other  cases  involving  the  rescission  of  contracts.72 

IV.  VENUE.  —  The  action  may  be  brought  either  in  the  county 
where  the  property  is  situated,  or  in  the  county  of  defendant's  resi- 
dence,73 and  this  rule  applies  where  a  corporation  is  defendant  as  well 
as  an  individual.74 

V.  PARTIES.75  —  A.  Receivers.  —  A  receiver  may  maintain 
detinue  to  recover  possession  of  chattels  belonging  to  the  estate  and  of 
which  he  has  been  deprived,76  but  the  action  cannot  be  maintained 
against  him,  since  this  would  lead  to  a  multiplicity  of  suits  and  to 
conflicts  of  jurisdiction.77 


235;    Schulenberg   v.   Campbell,   14   Mo. 
491. 

70.  Ala. — Hall  v.  Chapman's  Admr., 
35  Ala.  553.  Ky.  —  Cole  v.  Cole's 
Admr.,  4  Bibb  340.  Tex.  —  Dunn  v. 
Choate,  4  Tex.  14. 

71.  When  hiring  is  until  demand,  a 
special  demand  is  necessary,  unless  de- 
fendant has  set  up  an  adverse  right  to 
the  property  disclaiming,  or  inconsis- 
tent with,  the  hiring.  Grice  v.  Jones, 
1  Stew.  (Ala.)  254. 

Where  defendant  gets  possession  of 
goods  by  any  other  mode  than  privity 
of  consent  no  demand  is  necessary  to 
maintain  detinue.  Irwin  v.  Wells,  1 
Mo.   9. 

One  to  whom  property  has  been 
bailed  by  the  apparent  owner  cannot 
be  sued  in  detinue  until  after  a  de- 
mand. Hunter  v.  Sevier,  7  Yerg. 
(Tenn.)   127. 

Where  a  deposit  is  made  by  joint 
owners  detinue  cannot  be  maintained 
without  a  demand  by  all,  or  by  one  on 
behalf  of  all.  A  demand  by  one  of 
the  depositors  in  his  own  name  is  not 
sufficient.  Atwood  v.  Ernest,  13  C. 
B.  881,  76  E.  C.  L.  881,  17  Jur.  603, 
22  L.  J.  C.  P.  225. 

Where  a  wife  who  had  left  her  hus- 
band came  to  his  residence  and  de- 
manded the  delivery  of  her  property 
and  he  stated  in  effect,  that  while  he 
did  not  wish  her  to  take  her  property 
away    but    desired    her    to    return    and 


live  with  him,  she  was  at  liberty  to 
take  the  property  if  she  chose,  and  she 
thereupon  left  without  taking  the  prop- 
erty; there  was  no  such  demand  and 
refusal  as  would  support  the  action. 
Lintner  v.  Lintner,  6  Ont.  L.  E.  643,  2 
Ont.   W.  E.   1117. 

72.  Wilcox  V.  San  Jose  Fruit  Pack- 
ing Co.,  113  Ala.  519,  21  So.  376. 

So  a  carrier  was  required  to  tender 
freight  charges  received  (Walker  v. 
Louisville  &  N.  E.  Co.,  Ill  Ala.  233, 
20  So.  358);  but  on  its  subsequently 
appearing  that  defendant  had  sold  part 
of  the  goods,  realizing  thereon  more 
than  the  amount  so  paid,  the  court  held 
the  freight  need  not  be  repaid.  Louis- 
ville &  N.  R.  Co.  v.  Walker,  128  Ala. 
368,  30  So.  738. 

73.  Rand  V.  Gibson,  109  Ala.  266, 
19  So.  533. 

74.  Montgomery  Iron  Wks.  v.  Eu- 
faula  Oil  &  F.  Co.,  110  Ala.  395,  20 
So.   300. 

75.  See  supra,  II,  B  and  C,  as  to 
affecting    want    of    title   or   possession. 

76.  He  is  himself  a  bailee  liable  to 
the  court,  or  to  the  owner,  and  by  rea- 
son of  this  liability  he  might  maintain 
detinue  to  enable  him  to  comply  with 
his  own  obligations.  Boyle  V.  Townes, 
9  Leigh   (Va.)   158. 

77.  Turrentine  V.  Blackwood,  125 
Ala.  436,  28  So.  95;  Southern  Granite 
Co.  v.  Wadsworth,  115  Ala.  570,  22  So. 
157. 
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B.  Trustees.  —  A  trustee  may  maintain  detinue  to  obtain  posses- 
sion of  personal  properly  subject  to  the  trust.78 

C.  Executors  or  Administrators  and  Heirs.  —  An  administrator 
or  executor  may  sue  in  detinue  for  chattels  belonging  to  the  estate, 
cither  in  his  own  right,  or  in  his  representative  capacity,79  and  an  heir 
or  devisee  may  maintain  detinue  for  chattels  severed  from  the  free- 
hold, though  his  right  is  subordinate  to  that  of  the  administrator.80 
The  action  may  be  revived  against  administrators  or  executors  on 
death  of  defendant.81 

D.  Officers.  —  A  sheriff,  or  other  officer,  who  has  levied  on  per- 
sonal property  may  be  sued  in  detinue.82 

E.  Misjoinder  of  Parties.  —  Joining  as  a  party  plaintiff  one  who 
lias  no  interest  in  the  property  will  defeat  the  action,83  but  failure  to 
join  a  co-tenant  will  not,  as  defendant  might  have  surrendered  the 
property  to  the  other  tenant  and  so  avoided  suit.84 

VI.     PLEADING. —  A.       The    Declaration.  —  1.      At    Common 

Law.  —  At  common  law  the  declaration  was  based  upon  fictions  which 
are  now  of  little  importance,85  but  where  plaintiff  attempts  to  use  the 
common  law  forms,  he  should  follow  them  consistently.86 


78.  If  not  inhibited  by  the  nature 
of  the  trust  or  the  instrument  under 
which  he  acts,  he  should  not  seek  a 
decree  for  the  sale  of  the  personalty 
when  he  might  reduce  it  into  possession 
and  then  sell  under  the  authority  of 
the  trust.  Chambers  v.  Mauldin,  4  Ala. 
477. 

79.  Sims  v.  Boynton,  32  Ala.  353; 
Walker  v.  Lauderdale,  17  Ala.  359. 

80.  Leatherwood  v.  Sullivan,  81  Ala. 
458,  1  So.  718. 

81.  On  death  of  defendant  in  de- 
tinue the  action  may  be  revived  against 
his  administrator  by  scire  facias  sug- 
gesting that  the  specific  thing  came  in- 
to the  possession  of  the  administrator 
after  defendant's  death.  Greenlee's 
Admr.  v.  Bailey,  9  Leigh  (Va.)  526; 
Catlett's  Exr.  v.  Russell,  6  Leigh  (Va.) 
344;  Allen's  Exr.  v.  Harlan's  Admr.,  6 
Leigh  (Va.)  42.  But  see  Jones  v.  Lit- 
tlefield,   3    Yerg.    (Tenn.)    133. 

82.  Governor  v.  Gibson,  14  Ala.  326. 

There  is  nothing  in  the  official  char- 
acter of  the  sheriff,  or  in  the  manner 
in  which  his  possession  was  acquired, 
that  can  exempt  him  from  liability  in 
detinue.     Easly  v.  Dye,  14  Ala.  158. 

In  Bissell  v.  Lindsay,  9  Ala.  162,  the 
court  refused  to  grant  an  injunction 
against  a  levy,  on  the  ground  that  the 
ar-tion  of  detinue  afforded  an  adequate 
N  liiedy. 
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83.  Walker  v.  Fenner,  28  Ala.   367. 

84.  Broadbent  v.  Ledward,  11  Ad.  & 
El.   209,  39  E.  C.  L.  48. 

85.  There  are  two  forms  of  declar- 
ing; one  special  on  the  contract  to  de- 
liver, or  on  the  contract  of  bailment; 
the  other  general  on  the  fiction  of  the 
plaintiff  having  lost,  and  defendant 
having  found,  the  goods.  If  the  for- 
mer mode  be  adopted  the  contract 
should  be  correctly  stated,  and,  when 
necessary,  by  special  averment  the 
property  should  be  followed  into  the 
possession  of  defendant,  or  averments 
made  that  the  goods  were  to  be  re- 
stored on  request,  etc.  But  in  the  lat- 
ter form  no  such  averments  are  neces- 
sary and  it  may  be  adopted  in  all  cases. 
Gentry's  Admr.  v.  McKehen,  5  Dana 
(Ky.)  34.  See  also,  Shippen  i:  Tank- 
ersley,  13  Fed.  537,  which  quotes  with 
approval  Elgee  v.  Lovell,  1  Woolw.  102, 
8  Fed.  Cas.  No.  4,343. 

86.  "Plaintiff's  misfortune  was  in 
attempting  to  commingle  the  fictions  of 
the  common  law  system  of  pleading 
with  the  actual  facts  as  they  should 
be  averred  under  our  system.  It  would 
have  been  better  to  pursue  the  one  or 
the  other — either  state  the  facts  as 
they  existed  or  were  susceptible  of 
proof,  or  state  the  whole  transaction 
fictitiously."  Young  v.  Epperson,  14 
Tex.  618. 
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2.  Plaintiff's  Title.  —  The  particular  facts  as  to  the  acquirement  of 
plaintiff's  title  need  not  be  pleaded.87 

3.  Value  of  the  Property.  —  The  value  of  the  thing  sought  to  be 
recovered  should  be  stated,88  but  it  is  not  necessary  to  state  the  value 
of  each  article  separately.88 

4.  Description  of  the  Property.  —  Since  specific  property  is  sued 
for,  the  rule  as  to  description  is  somewhat  more  strict  than  in  trespass, 
or  trover,  where  damages  only  are  sought.90 

A  sufficient  description  must  be  given  by  which  the  articles  can  be 
distinguished  from  others  of  the  same  kind  or  species,91  but,  when 
this  has  been  done,  a  description  of  size  or  quality  is  not  necessary.92 

The  actual  number  of  bonds  sought  to  be  recovered  should  be  stated 
and  not  merely  the  aggregate  sum  thereof.93  But  in  suing  for  certain 
carpenter's  tools  customarily  used  in  sets,  it  is  not  necessary  to  more 
particularly  describe  each  tool.94 


87.  In  an  action  brought  by  a  mar- 
ried woman,  a  general  averment  thai 
the  property  sued  for  is  her  statutory, 
separate  estate,  is  sufficient.  Daniel  v. 
Hardwick,   88   Ala.   557,   7  So.  188. 

88.  Ind.  —  Hawkins  v.  Johnson,  3 
Blackf .  46.  Va.  —  Pierpont  v.  Henry, 
2  Wash.  192.  W.  Va.  —  Robinson  V. 
Woodford,  37  W.  Va.  377,  16  S.  E. 
602. 

Such  value  is  sufficiently  alleged 
where  the  declaration  demands  216  saw- 
logs  of  the  average  value  of  $5.25  and 
a  total  value  of  $1,131.  Justice  v. 
Moore    (W.   Va.),   71   S.   E.   204. 

89.  Hayner  v.  Crutchfield,  7  Ala. 
189;  Pawly  V.  Holly,  2  W.  Bl.  853,  96 
Eng.   Reprint  504. 

90.  David  V.  David's  Admr.,  66  Ala. 
139. 

91.  Description  of  property  in  com- 
plaint as  "a  six  barreled  pistol,  called 
a  six  shooter  or  revolver,"  has  been 
held  sufficiently  specific  though  the 
court  says  the  description  "is  rather 
general,"  but  is  as  specific  as  ordinari- 
ly required  either  in  detinue  or  trover. 
"Besides  the  case  was  commenced  be- 
fore a  justice  of  the  peace."  Wright 
V.  Ross,  2  Greene   (Iowa)   266. 

A  declaration  in  detinue  for  a  horse 
is  fatally  defective  which  fails  to  desig- 
nate it  by  name,  color,  size,  gait,  figure 
or  some  other  characteristic  mark, 
either  natural  or  artificial,  by  which  it 
can  be  distinguished  from  other  ani- 
mals of  the  same  species.  Boggs  V. 
Newton,    2    Bibb    (Ky.)    221. 

Lumber  was  described  by  giving  the 
number  of  piles  thereof,  and  as  to  each 
pile   the   number  of   feet,   value,   kind, 


manner  of  stacking  and  location  with 
reference  to  each  other  and  to  a  rail- 
road. Held  sufficient.  West  Virginia 
Timber  Co.  V.  Ferrell,  76  W.  Va.  14, 
67   S.   E.   69. 

Merely  describing  the  property  as 
"a  large  quantity  of  stock  in  trade 
of  the  plaintiff"  is  not  sufficiently  spe- 
cific. Friedel  v.  Castlereagh,  11  Ir.  C. 
L.  93. 

92.  A  declaration  stating  the  names 
of  slaves,  the  number  of  beds,  bed- 
steads, etc.,  sought  to  be  recovered 
without  a  description  of  size,  quality, 
etc.,  is  sufficient.  Haynes  v.  Crutch- 
field,  7  Ala.  189. 

93.  Davis  v.  David 's  Admr.,  66  Ala. 
139,  where  it  was  held  too  indefinite  to 
claim  merely  "bonds  to  the  amount 
of  $2,100,  issued  by  the  County  of  Wil- 
son, in  the  State  of  Tennessee,  and 
known  as  'Wilson  county  bonds,'  "  etc. 
The  requisite  particularity  is,  however, 
observed  in  a  specification,  "two  bonds 
of  one  thousand  dollars  each  issued  by 
the  State  of  Tennessee."  It  is  not 
necessary  to  give  marks  of  identifica- 
tion showing  class,  dates  and  numbers 
of  the  bonds. 

94.  Description  of  property  sought 
to  be  recovered  as,  "one  chest  or  box 
of  tools,  containing  one  complete  set 
of  carpenter's  tools,  embracing  all  tools 
used  in  the  carpenter's  trade;  one  com- 
plete set  of  carving  tools,  embracing 
all  tools  used  for  scroll  work  or  carv- 
ing; two  complete  sets  of  drawing  tools, 
used  for  drawing  plans  of  buildings  by 
architects;  also  one  set  of  turning  tools, 
used  by  carpenters  in  turning  lathes," 
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5.  Charging  Detention.  —  Allegations  of  facts  showing  defendant's 
possession  and  a  failure  to  deliver  on  request,  sufficiently  charge  a 
detention.9,a 

6.  Pleading  Demand.  —  Assuming  the  necessity  of  pleading  de- 
mand, a  mere  statement  that  goods  have  not  been  returned,  ' '  although 
often  requested,"  is  sufficient  without  a  special    plea    of    demand.98 

7.  Misjoinder  of  Counts.  —  There  is  no  misjoinder  in  claiming 
possession  first  on  the  ground  of  the  right  of  property,  and  second  on 
the  ground  of  mere  right  of  possession,1'0  nor  is  there  in  declaring  on 
the  fiction  of  bailment  and  on  the  fiction  of  loss  and  finding.07 

8.  Amendment.  —  By  amendment  plaintiff  cannot  change  his  action 
into  trover.98 

B.  The  Plea.  —  1.  Non  Detinet.  —  "Non  detinet"  is  equivalent 
to  a  plea  of  the  general  issue,"  putting  in  issue  the  detainer,1  plaint- 
iff's title,2  or  delivery  of  the  property  to  a  third  person  with  plaintiff's 
consent.3  And,  where  several  chattels  are  sued  for,  puts  in  issue  the 
title  and  detention  as  to  each.4  The  statute  of  limitations  may  be 
raised  under  the  plea  of  non  detinet.0  Matter  justifying  the  detention 
must  be  specially  pleaded,6  as  must  matter  constituting  an  estoppel 


etc.,  is  sufficient.    Thompson  v.  Pearce's 
Admr.,  49  Ala.  210. 

94a.  Allegations  that  chattels  came 
into  the  possession  of  defendant  "and 
that  he  was  and  still  is  possessed  there- 
of." followed  by  a  charge  that  defend- 
ant refused  to  deliver  them  upon  re- 
quest, sufficiently  charges  a  detention. 
Tunstall  v.  McClelland,  1  Bibb  (Ky.) 
186. 

The  word  "detain"  in  a  declaration 
construed  to  mean  that  defendant 
"withholds  the  goods  and  prevents  the 
plaintiff  from  having  the  possession  of 
them."  Clements  v.  Flight,  16  M.  & 
W.  42,  4  D.  &  L.  261,  16  L.  J.  Ex.  11. 

95.     Boggess     V.     Boggess,     6     Munf. 
(Va.)    486;    Mortimore   v.   Brumfield,   3 
(Va.)   122. 
Boyle  v.  Townes,  9  Leigh  (Va.) 


Munf 
96. 

158. 
97. 


Robinson  v.  Woodford,  37  W.  Va. 
377,  16  S.  E.  602. 

98.  Harris  V.  Hillman,   26   Ala.   380. 
See  the  title  "Amendments  and  Jeo- 
fails." 

99.  Berlin  Mach.  Wks.  v.  Alabama 
City  Furniture  Co.,  112  Ala.  488,  20 
So.  418. 

The  general  issue  so-called  (though 
perhaps  improperly)  is  "non  detinet." 
Robinson  v.  Peterson,  40  111.  App.  132; 
Coit  v.  Waples,  1  Minn.  134.  And  see, 
Carlisle  v.  People's  Bank,  122  Ala.  446, 
26   So.    115. 

1.     Where    the    declaration    contains 


two  counts,' one  upon  bailment  and  the 
other  upon  possession  and  a  supposed 
conversion,  the  plea  of  non  detinet  goes 
to  the  whole  cause  of  action  and  puts 
in  issue  the  detainer  of  the  property. 
Danley  v.  Edwards,  1  Ark.  437.  See 
also,  Clements  v.  Flight,  16  M.  &  W. 
42,  4   D.   &   L.   261,   16   L.   J.   Ex.   11. 

2.  Proof  of  payment  of  a  mortgage 
under  which  plaintiff  claims  title 
amounts  to  a  denial  of  plaintiff's  cause 
of  action  and  may  be  shown  under  the 
general  issue.  Pinckard  v.  Bramlett, 
165   Ala.   327,   51   So.   557. 

That  the  plaintiff  did  not  have  the 
entire  interest  may  be  set  up  on  gen- 
eral issue.  Bolton  v.  Cuthbert,  132  Ala. 
403,   31   So.   358. 

3.  Anderson  v.  Smith,  29  L.  J.  Exch. 
460. 

4.  Wittick  v.  Traver,  27  Ala.  562. 

5.  Traun  v.  Keiffer,  31  Ala.  144; 
Lay's  Exrs.  v.  Lawson's  Admr.,  23  Ala. 
377;  Duckett  v.  Crider,  11  B.  Mon. 
(Ky.)   188. 

6.  Richards  V.  Frankum,  6  M.  &  W. 
420,  8   D.  P.   C.  346,  4  Jur.   682. 

As  that  defendant  acted  under  legal 
process.  Daniel  v.  Hardwick,  88  Ala. 
557,  7  So.  188;  Cromwell  V.  Clay,  1 
Dana  (Ky.)  579. 

Plaintiff's  right  of  action  was  based 
on  defendants  default  to  pay  a  cer- 
tain debt.  Assuming  that  full  payment 
after  the  institution  of  the  action 
would  constitute  a  defense  it  could  not 
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in  pais,7  or  showing  a  common  interest  with  plaintiff.3 

2.  Not   Guilty.  — " Not    guilty"    is    not    an    appropriate    plea.0 

3.  Puis  Darrein  Continuance.  —  "Puis  darrein  continuance"  is 
the  proper  plea  where  defendant  wishes  to  set  up  title  acquired  since 
the  commencement  of  the  suit,10  as  it  is  where  defendant  seeks  to  take 
advantage  of  the  death,  or  destruction  of  the  property  pending  the 
suit.11 

4.  Counterclaim.  —  It  seems  a  counterclaim  cannot  be  set  up.12 

5.  Outstanding  or  Superior  Title.  —  It  is  no  defense  that  there  is 
an  outstanding  title  in  a  stranger,13  nor  can  defendant  set  up  that 
plaintiff  acquired  his  title  fraudulently,14  but  defendant  may  show  a 
superior  title  and  connect  his  possession  therewith,15  nor  is  there  any 
inconsistency  in  setting  up  a  superior  title  in  himself,  and  the  further 
defense  that  he  has  never  obtained  possession.10  An  equitable  lien, 
resting  on  a  wrongful  possession,  does  not  constitute  a  defense,17  nor 
can  defendant  set  up  that  he  has  seized  the  property,  without  any 
process  of  law,  for  the  purpose  of  enforcing  a  debt  owed  him  by 
plaintiff.18 

6.  Cessation  of  Plaintiff's  Title  Pending  Trial. —  That  plaintiff's 
title  has  ceased,  pending  the  trial,  may  be  pleaded  as  a  bar  of  any 


be  proved  under  the  general  issue  but 
only  by  plea  to  the  further  maintenance 
of  the  suit  or  puis  darrein  continuance. 
Nichols  v.  Campbell,  10  Gratt.  (Va.) 
560. 

7.  Blair  v.  Williams,  159  Ala.  655, 
49  So.   71. 

8.  As  that  they  were  co-tenants. 
Mason  v.  Farwell,  12  M.  &  W.  674, 
1  D.  &  L.  576,  13  L.  J.  Exch.  142. 

9.  Berlin  Mach.  Wks.  v.  Alabama 
City  Furniture  Co.,  112  Ala.  488,  20 
So.  418;  Robinson  v.  Peterson,  40  111. 
App.   132. 

10.  Setting  up  a  joint  title  with 
plaintiff,  which  title  has  come  to  de- 
fendant since  the  commencement  of  the 
suit,  must  be  by  plea  puis  darrein  con- 
tinuance, not  by  plea  non  detinet. 
Brown  V.  Brown,  13  Ala.  208. 

11.  A  horse  sued  for  died.  Arthur 
V.  Ingels,  3-4  W.  Va.  639,  12  S.  E.  872. 
This  question  was  several  times  passed 
on  where  slaves  died  pending  action  for 
their  recovery  (see  Auston's  Exr.  v. 
Jones,  1  Gilm.  (Va.)  341)  and  again  on 
the  emancipation  (  Ala.  —  Feagin  v. 
Pearson,  42  Ala.  332.  Miss.  —  Whit- 
field v.  Whitfield,  44  Miss.  254.  N.  C. 
Bethea  v.  McLennon,  23  N.  C.  523). 

12.  Defendant  in  replevin  cannot  in- 
terpose a  counterclaim,  and  doubtless 
the  same  rule  would  apply  in  detinue. 


J.  J.  Smith  Lumb.  Co.  v.  Scott  County 
Garbage  R.  &  F.  Co.,  149  Iowa  272,  128 
N.   W.  389. 

13.  Gafford  v.  Stearns,  51  Ala.  434; 
Hill  v.  Chapman,  35  Ala.  553;  Sims  v. 
Brayton,  32  Ala.  353;  Dozier  v.  Joyce, 
8    Port.    (Ala.)    303. 

See  supra,  as  to  necessity  that  plaint- 
iff have  title  to  maintain  suit. 

That  a  third  party  owned  the  tires 
on  a  bicycle  sued  for  would  not  prevent 
its  recovery  by  plaintiff,  it  appearing 
that  defendant  had  no  title  thereto. 
Morningstar  v.  Stratton,  121  Ala.  437, 
25  So.  573. 

14.  Daniel  v.  Hardwick,  88  Ala.  557, 
7  So.  188;  Dunklin  v.  Wilkins,  5  Ala. 
199. 

15.  Ala.  —  Hardison  v.  Plummer,  152 
Ala.  619,  44  So.  591;  Behr  v.  Gerson,  95 
Ala.  438,  11  So.  115;  Jones  v.  Ander- 
son, 76  Ala.  427;  Foster  v.  Chamberlain, 
41  Ala.  158.  Ky.  —  Tanner  v.  Allison, 
3  Dana  423.  W.  Va.— Justice  v.  Moore, 
71   S.   E.  204. 

16.  Burns  v.  Morrison,  36  W.  Va. 
423,   15  S.  E.   62. 

17.  Alabama  State  Bank  v.  Barnes, 
82  Ala.  607,  2  So.  349. 

18.  Traylor  v.  Marshall,  11  Ala.  458. 
See  also,  Dirks  v.  Richards,  1  C.  &  M. 
626,  41  E.  C.  L.  340,  4  M.  &  G.  574, 
43    E.    C.    L.    208,    6   Jur.    562. 
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recovery    except    damages   for   detention   to   the    time    plaintiff    lost 
title." 

7.  Death  or  Destruction  of  Property.  —  The  death  or  destruction 
of  the  thing  sued  for,  pending  the  action,  does  not  prevent  a  recovery.20 

8.  Return  of  Property  by  Defendant.  —  The  return  of  the  prop- 
erty to  plaintiff  by  defendant,  pending  the  suit,  bars  a  recovery,21  and 
on  delivery  of  part  no  judgment  can  be  entered  for  that  delivered, 
though  plaintiff  may  have  damages  for  its  detention.22 

C.  The  Replication.  —  The  replication  must,  as  in  other  actions, 
set  up  the  facts  and  not  plead  mere  conclusions  of  law,23  and  must  not 
set  up  a  new  cause  of  action.24 

VII.  BURDEN  OF  PROOF,  VARIANCE  AND  INSTRUCTIONS. 
A.  Presumptions  and  Burden  of  Proof.  —  The  general  presumption 
that  possession  once  shown  will  be  presumed  to  have  continued  pre- 
vails.-" 

The  burden  of  proof  is  upon  plaintiff  to  show  that  the  action  occurred 
within  the  statutory  time,26  and  upon  defendant  to  show  that  the  chat- 
tels have  become  realty  by  being  affixed  thereto.27 


19.  Cole    v.    Connolly,    16    Ala.    271. 

20.  Horse  sued  for  died.  Arthur  V. 
Ingels,  34  W.  Va.  639,  12  S.  E.   872. 

This  principle  is  supported  by  the 
weight  of  authority  in  cases  of  slaves 
who  died.  See  Ala.  —  White  V.  Eoss, 
5  Stew.  &  P.  123.  Ky.  — Caldwell  v. 
Penwick,  2  Dana  332;  Carrol  v.  Early, 
4  Bibb  270.  Mo.  — Halle  v.  Hill,  13 
Mo.  612.  N.  C.  —  Bethea  v.  M'Lennon, 
23  N.  C.  523;  Skipper  v.  Hargrove,  3 
N.  C.  74.  Va.  —  Austin 's  Exrs.  v. 
Jones,  1  Gilm.  341.  But  see  May  v. 
Jameson,  11   Ark.  368. 

So  held  where  a  slave  ran  away. 
Barksdale  v.  Appleberry,  23  Mo.  389. 

A  similar  rule  was  enunciated  on  the 
emancipation  of  the  slaves.  Feagin  v. 
Pearson,  42  Ala.  332;  Eose  V.  Pearson, 
41  Ala.  687;  Whitfield  v.  Whitfield,  44 
Miss.  254.    See  infra,  VIII,  E,  3. 

21.  Morgan  v.  Cone,  18  N.  C.  234, 
overruling  Merritt's  Exr.  v.  Merritt,  3 
N.  C.  1. 

22.  Crossfield  v.  Such,  8  Exch.  159, 
22  L.  J.  Exch.  65. 

"In  detinue  for  goods  if  all  or  any 
are  delivered  up  after  suit,  the  plaintiff 
can  have  no  judgment  to  recover  them 
or  their  value,  for  that  would  be  actum 
agere;  but  he  may  have  judgment  to 
recover  damages  for  their  detention." 
Crossfield  v.  Such.  8  Ex.  159,  22  L.  J. 
Ex.  65,  1  W.  R.  82. 

23.  A  replication  to  "  non  detinet" 
that  "defendant  was  in  possession  of 
the   property   sued   for  in   this   suit,   a 
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short  time  before  the  bringing  of  the 
same  and  that  the  said  property  was 
claimed  and  demanded  of  him  by  this 
plaintiff  as  her  property  and  that  after 
said  notice  and  demand  he  wrongfully 
parted  with  the  possession  before  the 
bringing  of  the  suit,"  is  bad  on  de- 
murrer as  not  making  a  case  of  trans- 
ferring with  intent  to  evade  suit — the 
allegation  that  it  was  "wrongfully 
done ' '  being  a  mere  conclusion  of  law. 
Lightfoot  V.  Jordan,  63  Ala.  224. 

24.  While  the  replication  must  not 
set  up  a  new  cause  of  action,  plaintiff 
may,  in  a  replication  to  a  special  plea, 
assign  anew  his  cause  of  action  restat- 
ing it  in  a  more  minute  and  circumstan- 
tial manner.  Louisville  &  N.  R.  Co.  v. 
Walker,  128  Ala.  368,  30  So.  738. 

Departure.  —  See  Wiard  v.  Semken,  2 
App.  Cas.  (D.  C.)  424.  And  see  the 
title  "Departure." 

25.  Possession  shown  three  days  be- 
fore institution  of  suit  is  presumed  to 
have  continued  to  day  of  institution, 
there  being  no  evidence  to  the  contrary. 
Downs  v.  Bailey,  135  Ala.  329,  33  So. 
151. 

26.  When  defendant  pleads  statute 
of  limitations  and  plaintiff  tenders  is- 
sue thereon,  the  burden  is  on  plaintiff 
to  prove  that  the  action  did  occur 
within  the  statutory  time.  Lawrence  V. 
Bridleman,    3    Yerg.    (Tenn.)    496. 

27.  It  is  incumbent  on  defendant  to 
show  that  the  chattels  were  so  affixed 
to  the  realty  as  to  become  part  of  it, 
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B.  Variance.  —  Under  the  old  fictitious  forms  of  pleading  any 
facts  authorizing  a  recovery  could  be  proved  without  special  aver- 
ments,28 and  the  pleader  was  never  held  to  a  strict  following  of  the 
facts  fictitiously  pleaded.20  So  the  pleader  was  not  held  to  a  strict 
construction  of  his  pleadings,  where  he  had  commingled  the  common 
law  fictions  with  the  more  modern  practice.30 

Similarly  a  complaint  following  the  code  will  be  understood  to  claim 
such  an  interest  as  may  be  recovered  in  this  form  of  action,31  and  it 
being  usual  to  allege  possession  to  be  in  defendant  proof  of  such  pos- 
session will  not  be  confined  to  the  time  of  bringing  suit.32  But  the 
proof  must  conform  to  the  allegations  sufficiently  to  leave  no  doubt 
of  identity  of  the  property.33 

C.  Instructions.  —  As  in  other  proceedings  the  court  must  not 
in  its  instructions  assume  facts  as  proven,34  or  give  undue  prominence 
to  part  of  the  testimony.35 

VIII  VERDICT,  FINDINGS  AND  DAMAGES.  — A.  Verdict 
Generally.  —  Generally  speaking  the  court  will  look  to  the  substance 
of  the  finding  to  support  the  verdict,  rather  than  to  mere  matters  of 


and,  hence,  not  recoverable  in  detinue. 
It  is  not  upon  the  plaintiff  to  negative 
the  fact.  Calhoun  County  V.  Art  Metal 
Const.  Co.,  152  Ala.  607,  44  So.  876. 

28.  Assuming  that  it  is  necessary  to 
prove  any  right  in  plaintiff  to  recover 
deeds,  other  than  his  being  the  execu- 
tor of  the  person  who  was  entitled  to 
them,  as  that  real  estate  was  vested  in 
him  by  the  will,  etc.,  such  proof  could 
be  made  without  any  special  averment 
in  the  declaration  since  the  form  of 
the  declaration  is  a  fiction  and  any  facts 
authorizing  a  recovery  can  be  proved 
without  making  special  averments  of 
them.  Cummings  V.  Tindall,  4  Stew.  & 
P.    (Ala.)    357. 

29.  It  being  shown  that  the  suit  is, 
in  fact,  founded  on  a  tortious  seizure, 
the  plaintiff  will  not  be  held  to  have 
sued  on  a  contract,  because  by  the 
forms  of  pleading  he  has  been  com- 
pelled to  use  a  fictitious  form.  Shippen 
V.  Tankersley,  13  Fed.  537,  quoting  with 
approval  Elgee  V.  Lovell,  1  Woolw.  102, 
8   Fed.    Cas.    No.   4,343. 

30.  A  fictitious  demand  had  been  al- 
leged in  the  complaint,  which  would 
have  barred  plaintiff's  right  of  action, 
since  if  a  demand  had  actually  been 
made  on  that  day  as  alleged  the  stat- 
ute of  limitations  would  have  run. 
Young   r.    Epperson,    14    Tex.    618. 

31.  Gluck  v.  Cox,  90  Ala.  331,  8  So. 
161;  Pickens  v.  Oliver,  29  Ala.  528. 

32.  O'Shea  ?\  Twohig,  9  Tex.  336. 

33.  In  detinue  to  recover  a  certain 


policy  of  fire  insurance  which  plaintiff 
had  never  had  in  his  possession,  the 
declaration  alleged  that  it  "covered" 
certain  buildings  located  upon  certain 
lots  described  by  numbers  and  by  metes 
and  bounds.  The  description  of  the 
lots_  in  the  evidence  was  not  so  full, 
but  as  far  as  it  went  was  in  accord 
with  the  declaration.  There  was  no 
variance  as  the  proof  was  sufficient 
to  identify  the  property  testified  of, 
with  that  claimed  to  have  been  covered. 
Kobinson  v.  Peterson,  40  111.  App.  132. 

Description  in  the  declaration  as  "a 
large  red  cow  with  a  white  face"  is 
not  supported  by  proof  offered  by 
plaintiff's  witness  that  the  cow  "was 
not  a  red  cow,  nor  was  she  of  such  a 
color  which  he  had  ever  heard  anybody 
call  red,"  coupled  with  the  statement 
that  "the  cow  was  a  yellow  or  sorrel 
cow."     Felt  v.  Williams,  2  111.  206. 

Where  the  plaintiff  has  given  a  de- 
scription of  land,  upon  which  corn 
claimed  had  been  grown,  with  greater 
particularity  than  was  necessary  in  an 
action  of  detinue  to  recover  the  corn,  it 
is  incumbent  on  him  to  prove  the  case 
as  laid.  Stewart  v.  Tucker,  106  Ala. 
319,  17  So.  385. 

34.  The  court  assumed  that  defend- 
ant obtained  possession  of  the  chattel  at 
the  time  of  purchasing  same,  but  there 
was  no  evidence  to  that  effect.  Gard- 
ner v.  Boothe,  31  Ala.  186. 

35.  Kern  v.  Cox,  167  Ala.  639,  52  So. 
401. 
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form.3"  So  the  court,  in  aid  of  the  verdict,  may  look  to  the  description 
in  the  declaration,'*7  and  a  mere  misnomer  in  describing  the  property 
will  not  affect  the  verdict.38 

B.  Finding  for  Part  of  Property  Only.  —  The  jury  may  find 
for  plaintiff  as  to  part  only  of  the  property  sued  for,39  but  where  a 
special  verdict  is  returned  which  fails  to  find  as  to  facts  on  which 
plaintiff's  title  is  based  as  to  part  of  the  goods,  the  verdict  is  insuffi- 
cient.40 

Failure  to  find  for  plaintiff  as  to  part  of  the  property  sued  for  is 
equivalent  to  a  finding  for  defendant  as  to  the  property  not  men- 
tioned.41 

C.  Finding  Against  One  Defendant  Only.  —  Where  the  taking 
is  tortious,  the  verdict  may  be  against  one  defendant  and  in  favor  of 
another.42 

D.  Assessment  of  Value.  —  1.  As  Determined  by  Amount  Asked. 
The  object  of  the  suit  being  to  get  the  thing  sued  for,  the  jury  may 
assess  the  value  at  more  than  the  amount  asked  in  the  complaint.43 

2.  As  Affected  by  Nature  of  Plaintiff's  Estate.  —  Where  plaintiff's 
estate  in  the  property  is  limited,  the  value  should  be  fixed  by  the  value 
of  that  estate,  and  not  of  the  property  itself.44 

3.  As  Affected  by  Loss  or  Destruction  of  the  Property.  —  Al- 
though it  has  been  held  that  the  liability  of  defendant  for  the  value  of 
the  property  lost  or  destroyed  pending  the  suit,  depends  upon  defend- 
ant's neglect  thereof,45  the  better  rule  is  that,  if  he  has  taken  or  de- 
tained the  property  unlawfully,  he  is  liable  for  the  value  notwithstand- 
ing such  destruction  or  loss  was  entirely  without  his  fault.40 

4.  Valuation  To  Be  as  of  What  Time.  —  The  highest  value  of  the 
chattel  may  be  assessed  as  of  any  time  between  the  date  of  the  tort 


36.  A  verdict  finding  the  defendant 
not  guilty  and  assessing  the  damages 
and  the  separate  value  of  the  chattels 
is  sufficient  to  support  a  judgment  in 
his  favor,  for  the  fair  and  necessary 
construction  is  that  the  defendant  did 
not  do  what  the  plaintiff  alleged  against 
him  and  that  the  jury  negative  the 
right  of  recovery  asserted  by  plaint- 
iff.    Eowan  V.  Hutchisson,  27  Ala.  328. 

37.  The  verdict  did  not  vary  from 
the  declaration  but  the  description  was 
not  as  complete.  West  Virginia  Tim- 
ber Co.  v.  Ferrell,  67  W.  Va.  14,  67 
S.  E.  69. 

38.  A  verdict  which  simply  called  a 
elave  "Molly,"  instead  of  "Nelly," 
is  good  notwithstanding  the  misnomer, 
the  declaration  being  expressly  referred 
,to  and  it  being  obviously  intended  to 
render  a  verdict  for  he  property  de- 
clared on.  Boatright  v.  Meggs,  4  Munf. 
(Va.)    145. 

39.  Wittick    v.    Traun,   27   Ala.    562. 
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40.  Kobinson's  Admr.  v.  Brock,  1 
Hen.  &  M.  (Va.)  213. 

41.  Louisville  &  N.  R.  Co.  v.  Walker, 
128  Ala.  368,  30  So.  738;  Talbot  v.  Tal- 
bot, 2  J.  J.  Marsh.  (Ky.)  3;  Thomas 
if.  Tanner,  6  T.  B.  Mon.  (Ky.)  52.  But 
see  Butler  if.  Parks,  1  Wash.   (Va.)   76. 

42.  The  action  is  then  ex  delicto. 
Salter   v.    Pearce,   4    Ala.    669. 

43.  Goodman  if.  Floyd,  2  Humph. 
(Tenn.)  59;  Bigger  v.  Alderson,  1  Hen. 
&  M.   (Va.)   54. 

44.  One  having  only  a  life  estate 
could  only  recover  the  value  thereof. 
Glascock  v.  Hays,  4  Dana   (Ky.)   58. 

45.  Bethea  V.  McLennon,  23  N.  C. 
523. 

46.  Ala. —  White  if.  Ross,  5  Stew.  & 
P.  123.  Ky.  — Carrel  v.  Early,  4  Bibb 
270.  Mo.  —  Barksdale  v.  Appleberry,  23 
Mo.  389.  Va.  — Austin's  Exrs.  V. 
Jones,  .1   Gilm.   341. 

But  see  Feagin  v.  Pearson,  42  Ala. 
332. 
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and  the  time  of  trial,47  but  there  is  authority  for  the  proposition  that 
the  true  value  at  the  time  of  the  verdict  should  be  assessed." 

5.  Must  Be  Separate  if  Several  Articles.  —  Where  several  articles 
of  property  are  sued  for,  their  value  must  be  assessed  separately/9 
but  this  rule  is  subject  to  an  exception  when  the  nature  of  the  property 
is  such  that,  though  comprised  of  several  articles,  it  is  considered  as 
one  entire  property.50 

E.  Damage  for  Detention.  —  1.  As  Determined  by  Amount 
Asked.  —  The  jury  cannot  give  an  amount  in  excess  of  the  amount 
claimed  in  the  complaint.51 

2.  As  Affected  by  Demand  or  Nature  of  Possession.52  —  Where  the 
possession  was  unlawful  in  its  inception,  the  damages  are  computed 
from  the  time  defendant  took  possession,53  but  where    a    demand    is 


47.  Wortham  v.  Gurley,  75  Ala.  356. 
The  jury  is  not  bound  to  assess  the 

value  of  goods  as  second-hand,  but  may 
assess  the  value  at  any  time  between 
the  tortious  taking  and  the  trial.  Cal- 
houn County  v.  Art  Metal  Const.  Co., 
152  Ala.  607,  44  So.  876. 

The  jury  may  assess  the  highest  value 
between  demand  and  trial.  Freer  V. 
Cowles,  44  Ala.  314;  Johnson  v.  Mar- 
shall, 34  Ala.  522;   Archer  v.  Williams, 

2  C.  &  K.  26,  61  E.  C.  L.  26,  5  C.  B. 
318,   57   E.  C.  L.  318. 

The  jury  may  assess  the  highest  value 
of  the  property  at  any  time  between  the 
commencement  of  suit  and  the  trial. 
Holly  v.  Flournoy,  54  Ala.  99,  citing, 
Johnson  v.  Marchall,  supra. 

48.  "In  detinue,  the  plaintiff,  if  he 
obtain  a  judgment,  will  be  entitled  to 
the  specific  thing  sued  for  if  it  can 
be  had;  and,  therefore,  if  he  cannot 
get  it,  he  should  have  its  value  at  the 
time  when  it  is  decided  that  the  thing 
is  his.  If  it  shall  have  increased  in 
value  from  the  first  caption  or  deten- 
tion of  it  until  the  trial,  as  it  is  his, 
the  accession  of  value  is  his  also.  If 
it  shall  have  decreased  in  value,  with- 
out the  fault  of  the  defendant,  for  the 
same  reason,  the  plaintiff  if  he  elect 
to  sue  for  it  specifically,  should  be 
content  with  its  diminished  value." 
Freeman  v.  Luckett,  2  J.  J.  Marsh. 
(Ky.)   390.     See  also,  Penny  v.  Davis, 

3  B.  Mon.   (Kv.)   313. 

49.  Ala Henry  v.  Powell,  90  Ala. 

440,  9  So.  817;  Jones  V.  Anderson,  82 
Ala.  302,  2  So.  911;  8.  c.;  76  Ala.  427; 
Bell  v.  Pharr,  7  Ala.  807.  Ky.  —  Buck- 
ner  v.  Haggin,  3  T.  B.  Mon.  60.  Tenn. 
Baker   V.   Beasley,  4  Yerg.   570. 

Where  title  papers  are  the  subject  of 


the  action  the  jury  should  assess  the 
value  of  each  separately,  especially 
since  the  papers  related  to  the  title  of 
different  lands.  Cummings  V.  Tindall, 
4  Stew.  &  P.  (Ala.)  357. 

50.  Assessing  value  of  oxen  by  yoke 
where  complaint  claimed  in  yokes,  and 
value  whs  proven  in  yokes,  is  not  error. 
Boswell  V.  Thompson,  160  Ala.  306,  49 
So.  73;  Hammond  Bros.  &  Co.  V.  Lusk, 
150  Ala.  4S7,  43  So.  573. 

Where  the  action  was  for  a  great 
number  of  various  utensils,  implements, 
tools  and  instruments,  belonging  tothe 
business  of  a  photographist,  the  jury 
were  warranted  in  returning  a  verdict 
stating  "not  finding  it  practicable  to 
assess  the  value  of  each  article  sued 
for  separately,  we  assess  the  value  of 
the  whole  at  two  thousand  dollars." 
Wilson  v.  Barnes,  49  Ala.  134. 

Objections  to  a  verdict  that  it  finds 
an  aggregate  sum  as  the  value  of  a 
cow  and  calf,  and  that  fourteen  hogs 
are  of  the  value  of  four  dollars,  without 
discriminating  how  much  each  is  worth 
is  not  fatal  to  the  verdict.  Haynes 
V.  Crutchfield,  7  Ala.  189. 

Merely  describing  the  property  as 
"one  lot  of  staves  and  saw  logs,"  will 
not  bring  it  within  such  exception. 
There  are  manifestly  two  lots,  one  of 
staves  and  one  of  logs,  and  the  value 
of  the  staves  and  of  the  logs  should 
have  been  assessed  separately.  John- 
son v.  McLeod,  SO  Ala.  433. 

5L  The  amount  claimed  for  deten- 
tion is  in  the  nature  of  unliquidated 
damages.  Goodman  V.  Floyd,  2  Humph. 
(Tenn.)   59. 

52.  Necessity  of  demand,  see  supra, 
TIT. 

53.  Hall    v.   Chapman, 's     Admr.,    35 

vol.  vn 
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necessary  to  terminate  a  possession  theretofore  lawful,  the  damages 
can  only  be  computed  from  the  date  of  such  demand.54 

3.  As  Affected  by  Loss  or  Destruction  of  the  Property.  —  Even 
where  it  has  been  held  that  the  value  of  the  property  cannot  be  assessed 
because  of  its  destruction  or  loss  defendant  should  be  assessed  damages 
for  detention  up  to  the  date  of  such  loss.55 

4.  Use  and  Deterioration  as  Elements  of  Damages.  —  The  meas- 
ure of  damages  is  the  detriment  to  the  plaintiff,  and  not  the  benefit 
derived  by  the  defendant  from  the  use  of  the  property.56  Generally 
speaking,  it  is  compensation,  as  the  hire  of  the  thing  detained,57  but 
damages  for  deterioration  by  use  may  be  added  thereto.58  And  the 
deterioration  itself  furnishes  the  measure  of  damages  where  the  goods 
are  perishable.59 

5.  Damages  Against  Executors  and  Administrators.  —  Damages 
for  the  detention  should  be  computed  for  the  time  the  property  was 
detained  by  the  testator,  together  with  the  time  the  property  was 
detained  by  the  administrator.60 

IX.  JUDGMENT  AND  ENFORCEMENT  THEREOF.61  —  A.  On 

Default.  —  Final  judgment  should  not  be  entered  on  default  but  the 
value  of  the  property,  and  damages  for  the  detention,  must  be  deter- 
mined by  a  jury.62 

B.  Judgment  Must  Be  in  the  Alternative.  —  The  judgment  must 
be  in  the  alternative,63  and  this  rule  applies  as  well  when  the  judgment 


Ala.  553;  Whitfield  v.  Whitfield,  44  Miss. 
254.  See  also,  Whitfield  V.  Whitfield, 
.40  Miss.   352. 

54.  Hall  v.  Chapman's  Admr.,  35 
Ala.    553. 

55.  The  emancipation  of  the  slaves 
barred  recovery  for  the  value  of  slaves 
sued  for,  but  did  not  affect  the  right 
of  recovery  for  the  detention  up  to  the 
time  the  ordinance  abolishing  slavery 
was  adopted.  Feagin  v.  Pearson,  42 
Ala.  332;  Barksdale  v.  Appleberry,  23 
Mo.  389. 

56.  The  damages  will  not  be  re- 
mitted or  decreased  simply  because  de- 
fendant has  not  been  able  to  make  any 
use  of  the  propertv.  Pruitt  V.  Gunn, 
151  Ala.   651,  44  So.  569. 

57.  The  damages  for  detention  is 
such  a  sum  as  will  compensate  the 
plaintiff.  So  where  horses  were  unlaw- 
fully detained  it  would  be  their  hire 
from  the  time  defendants  refused  to 
deliver,  as  they  were  bound  to  do  under 
their  contract  of  holding,  till  the  trial. 
McGinnis  V.  Savage,  29  W.  Va.  362,  1 
S.  E.  746.  See  also,  Hardway  v.  Jones, 
100  Va.  481,  41  S.  E.  957;  Nichols  v. 
Campbell,  10  Gratt.    (Va.)   560. 
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58.  Freer  v.  Combs,  44  Ala.  314. 

59.  Merchants'  Nat.  Bank  v.  Bales, 
148  Ala.  279,  41  So.  516;  Wortham  v. 
Gurley,  75  Ala.  356. 

60.  English's  Exrs.  V.  McNair's 
Admr.,  34  Ala.  40;  Brewer  V.  Strong, 
10  Ala.  961;  Catlett's  Admr.  v.  Rus- 
sell, 6  Leigh  (Va.)  344. 

61.  Effect  of  judgment  as  a  former 
adjudication,  see  the  title  "Former 
Adjudication." 

Actions  on  judgment,  see  the  titles 
"Debt;"    "Judgment." 

62.  Chandler  v.  Jones,  56  Ala.  595; 
Stoddert  v.  Hassell,  6  Humph.  (Tenn.) 
137. 

63.  In  practice,  this  has  been  the 
rule  from  the  time  of  Coke.  Wilson  V. 
Barnes,  49  Ala.  134.  See  also,  Ala. 
Kirkland  v.  Pilcher,  57  So.  47;  Green 
v.  Lewis,  85  Ala.  221,  4  So.  740;  Brown 
V.  Brown,  5  Ala.  508.  Ark.  —  Lenox  v. 
Pike,  2  Ark.  23;  Chandler  V.  Byrd,  1 
Ark.  152,  161.  Md.  —  Stirling  v.  Gar- 
ritee,  18  Md.  468.  Tenn.  —  Waite  v. 
Dolby,  8  Humph.  406. 

The  judgment  must  be  for  the  spe- 
cific property  of  a  specified  value  so 
that  if  the  property  cannot  be  had  its 
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is  in  favor  of  the  defendant.64  However,  the  judgment  must  be  ab- 
solute for  the  return  of  the  property,  if  the  same  can  be  found ;  it  is 
not  to  be  left  optional  with  the  defendant  as  to  whether  he  shall  deliver 
up  the  property.65 

C.  Against  Administrator  of  Executor.  —  Where  an  action  has 
been  revived  against  an  administrator  or  executor,  the  judgment  should 
be  against  him  personally  for  the  return  of  the  chattel,  and  against 
the  estate  for  the  damages  for  detention  and  costs.66 

D.  Adjusting  Lienor's  Rights.  —  The  court  may  adjust  the  rights 
of  the  parties  as  in  an  action  for  the  foreclosure  of  liens.67 

E.  Enforcement  of  Judgment.68  —  It  has  been  held  that  dis- 
tringas must  issue  and  return  be  made,  showing  that  the  property 
cannot  be  found,  before  execution  will  issue  for  the  money  value.'19 
But  the  more  modern  practice  is  to  issue  a  writ  commanding  the  sheriff 
to  seize  the  property  if  it  can  be  found  and,  if  it  cannot  be  found, 
to  make  the  alternative  value  out  of  the  defendant's  property.70  Such 
a  writ  having  issued,  the  plaintiff  must  apply  for  an  alias  writ,  if  he 
be  unwilling  to  accept  the  alternative  value.71 

X.  REVIEW.  —  A.  Harmless  Error.  —  The  defendant  cannot 
complain  of  the  failure  of  the  verdict  against  him  to  assess  damages 
for  the  detention,72  nor  to  assess  value  where  the  property  has  been 
restored  to  plaintiff,73  or  cannot  be  restored  because  destroyed  by 
vis  major.74'  Nor  is  the  plaintiff  injured  by  an  adverse  verdict  which 
fails  to  assess  the  value,  or  fix  damages  for  detention.75 


value    may    be    recovered.     Hefner    v. 
Fidler,  58. W.  Va.  159,  52  S.  E.  513. 

64.  Wittick's  Admr.  v.  Keiffer,  31 
Ala.  199. 

65.  The  revised  code  does  not 
change  the  common  law  in  this  respect. 
Eobinson  V.  Eichards,  45  Ala.  354. 

But  the  omission  of  the  words  "if 
to  be  had"  is  a  mere  informality,  the 
judgment  being  otherwise  correctly 
stated  in  the  alternative.  Berry  v. 
Hale,  1  How.   (Miss.)   315. 

66.  Hunt's  Admr.  V.  Martin  's  Admr., 
8  Gratt.  (Va.)  578;  Greenlee's  Admr. 
V.  Bailey,  9  Leigh  (Va.)  526;  Catlett's 
Admr.  v.  Bussell,  6  Leigh  (Va.)  344; 
Allen's  Exr.  v.  Harlan's  Admr.,  6 
Leigh    (Va.)    42. 

67.  Where  the  action  is  in  the  na- 
ture of  the  old  action  of  detinue,  the 
court  may  treat  it  as  for  the  foreclos- 
ure of  a  lien,  and  adjust  the  rights  of 
the  parties  either  upon  the  evidence  or 
by  a  reference  to  state  an  account. 
Sessoms  v.  Tayloe,  148  N.  C.  369,  62 
S.  E.  424,  {citing,  Cotten  V.  Willoughbv, 
83  N.  C.  75,  35  Am.  St.  Rep.  564); 
Parker   v.   Brown,    136   N.   C.    280,   48 


S.  E.  657.  See  as  to  adjusting  rights  on 
foreclosure  of  chattel  mortgages,  the 
title   "Chattel  Mortgages." 

68.  Action  against  sheriff  or  other 
officer  for  failure  to  properly  execute 
writ,  see  the  title  "Sheriffs.''' 

69.  Waite  v.  Dolby,  8  Humph. 
(Tenn.)    406. 

70.  Alabama  Code  (1907),  §3785, 
provides  a  combined  "writ  of  attach- 
ment, distringas  and  fieri  facias." 

71.  It  is  not  proper  to  mandamus 
the  sheriff  to  execute  the  remaining 
part  of  the  writ,  for  his  return  makes 
the  whole  writ  functus  officio  and  he  is 
entitled  to  a  fresh  writ.  In  re  \raughn, 
168   Ala.   187,   53   So.   270. 

72.  Daniel  v.  Prather,  1  Bibb.  (Ky.) 
484. 

73.  Dykes  v.  Clarke,  98  Ala.  657, 
13  So.  690;  Jones  v.  Pullen,  66  Ala. 
306. 

74.  Slaves  were  the  subject  of  the 
suit  and  they  had  been  emancipated 
pending  the  action.  Rose  v.  Pearson,  41 
Ala.    687. 

75.  Shepard   v.   Story,   62   Ala.    336; 
I  Lucas  v.  Daniels,  34  Ala.  188. 

Vol.  VII 


490 


DETINUE 


B.  Damages  Pending  Review.  —  Plaintiff,  having  elected  to  take 
the  value  of  the  property,  is  not  entitled  to  any  damages  for  detention 
subsequent  to  the  judgment.78 

C.  Judgment  or  Order  of  Reviewing  Court.  —  When  the  assess- 
ment of  value  has  not  been  properly  made  the  court  may  send  the 
case  back  to  have  this  done  under  a  new  inquiry,  and  without  ordering 
a  new  trial.77 


76.  Fidelity  &  Dep.  Co.  V.  Art  Metal 
Const.  Co.,  162  Ala.  323,  50  So.  186; 
Ellis  v.  Gosnay's  Heirs,  7  J.  J.  Marsh. 
(Ky.)    110. 


77.  Ky.  —  Buckner  v.  Haggin,  3  T. 
B.  Mon.  60.  N.  C.  —  McAllister  r.  Mc- 
Allister, 34  N.  C.  184.  Va.  —  Cornwell 
V.  Truss,  2  Munf.  195. 


DILATORY  PLEAS.  — See  Abatement,  Pleas  of. 


DIRECTION  OF  VERDICT.  — See  Verdict. 


DISABILITY,  PLEAS  TO.  — See  Abatement,   Pleas  of. 


DISBARMENT.  —  See  Attorneys. 


Vol.  VII 


DISCLAIMER 

By  H.   W.  WESTER, 
Of  the  Idaho  Bar. 


I.  DEFINITION,  NATURE  AND  PURPOSE,  491 

II.  REQUISITES  AND  OBJECTIONS,  492 

III.  EFFECT  OF  PLEA  AND  JUDGMENT  THEREON,  493 

IV.  COSTS,  495 

V.  NEW  TRIALS  AND  REVIEW,  496 

CROSS-REFERENCES: 

Bills  and  Answers ;  Estoppel ; 

Ejectment;  Landlord  and  Tenant; 

Equity  Jurisdiction  Patents, 

and  Procedure; 


I.     DEFINITION,    NATURE    AND    PURPOSE.  —  Owing   to    the 

fact  that  the  courts  are  not  in  accord  in  the  use  of  the  term  "dis- 
claimer," or  in  applying  the  same  name  to  this  ancient  pleading,1 
it  is  difficult  to  give  a  definition  which  will  be  applicable  in  all  juris- 
dictions. It  may  be  generally  said,  however,  that  a  plea  of  disclaimer 
is  a  form  of  answer  where  the  bill  charges  that  defendant  claims  an 
interest  in  certain  property.  If  the  defendant  denies  that  he  has 
or  claims  any  right  to  the  thing  demanded  by  the  complainant's  bill, 
he  may  disclaim  or  renounce  all  claim  thereto.2 

In  some  jurisdictions  the  use  of  the  term  has  been  limited  to  par- 
ticular actions.3  It  has  been  said  to  resemble  a  plea  of  tender  of 
the  whole  sum  demanded  in  an  action  of  debt  or  assumpsit,  in  which 


1.  "While  most  of  the  eases  refer  to 
the  plea  as  a  disclaimer  of  title  or  pos- 
session in  the  defendant,  some  use  the 
term  in  a  directly  opposite  sense,  ap- 
plying the  term  to  pleadings  whereby 
the  defendant  denies  any  title  to  exist 
in  the  plaintiff.  Others  use  the  term 
merely  in  the  sense  of  a  release  or  in- 
formal denial  out  of  court  as  to  any 
interest  in  the  matter  in  dispute. 

2.  Moores  v.  Clackamas  County,  40 
Ore.  536,  541,  67  Pac.  662. 

A    disclaimer    is    a    renunciation    of 


title  and  right  of  possession.  Oakham 
V.  Hall,  112  Mass.  535,  540. 

A  disclaimer  is  a  solemn  declaration 
in  court  that  the  declarant  has  not  title 
to  either  the  whole  or  to  a  portion  of 
the  property  in  litigation.  Scanlan  v. 
Hitchler,  19  Tex.  Civ.  App.  689,  690, 
48  S.  W.  762. 

3.  Thus  in  Indiana  it  is  allowed 
only  in  actions  for  partition  and  to 
quiet  title.  Ragan  V.  Haynes,  10  Ind. 
348;  McAdams  v.  Lotton,  118  Ind.  2, 
20  N.  E.  523. 
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case  the  defendant  admits  the  plaintiff's  right  to  the  thing  in  con- 
troversy but  shows  that  he  had  no  right  of  action  for  it.4 

At  common  law  a  disclaimer  was  never  considered  a  bar  to  the 
action.  So  far  from  showing  that  the  defendant  had  no  right  to  the 
demanded  premises,  it  was  an  acknowledgment  of  his  title.  It  resembled 
so  far  a  release  or  conveyance  of  the  land,  that,  in  general,  no  person 
could  discla iin  who  was  incapable  of  conveying  the  land.5 

II.  REQUISITES  AND  OBJECTIONS.  —  A  disclaimer  should  be 
in  all  respects  full  and  explicit  and  accompanied  by  an  answer  deny- 
ing such  facts  as  it  may  be  necessary  to  deny  in  order  to  make  it 
effectual.''"  It  must  renounce  all  claim  to  the  subject  matter  de- 
manded by  the  bill.7 

It  is  not  necessary  that  the  plea  of  disclaimer  be  entered  alone.  A 
party  may  interpose  an  answer  and  a  disclaimer  in  the  same  suit, 
but  each  must  refer  to  a  separate  and  distinct  part  of  the  complaint 
and  may  not  be  directed  to  the  same  matter  as  they  would  be  incon- 
sistent and  the  disclaimer  would  then  be  paramount.8 

As  a  general  rule  it  may  be  stated  that  to  render  a  plea  of  dis- 
claimer effective  it  must  be  made  by  a  person  capable  of  conveying 
the  land.9 

As  a  disclaimer  is  essentially  a  confession,  a  demurrer  will  not  lie 
thereto,10  nor  can  an  exception  be  had  to  a  simple  disclaimer,11  but 
where  the  complainant  is  entitled  to  an  answer  and  the  defendant 
puts  in  a  simple  disclaimer,  the  proper  remedy  is  to  move  to  take 
the  disclaimer  off  the  files.12 


4.  Prescott  v.  Hutchinson,  13  Mass. 
439. 

5.  See  infra,  II. 

But  in  Prescott  v.  Hutchinson,  13 
Mass.  439,  the  court  in  referring  to 
the  Massachusetts  practice  in  regard  to 
this  plea  remarked,  "A  disclaimer  in 
real  actions  has,  in  our  courts  gener- 
ally been  pleaded  in  bar,  whether  it 
extended  to  the  whole  or  to  a  part 
only  of  the  land  demanded.  The  pro- 
priety of  this  form  of  pleading  has 
never,  as  we  believe,  been  brought 
directly  under  the  consideration  of  the 
court." 

This  was  not  strictly  speaking,  a  plea 
in  abatement.  It  did  not  give  the  de- 
mandant a  better  writ.  It  contained 
no  prayer  for  judgment  of  any  kind. 
It  was  not  concluded  with  a  verifica- 
tion because  it  contained  no  travers- 
able fact.  Prescott  v.  Hutchinson,  13 
Mass.    439. 

6.  Worthington  v.  Lee,  2  Bland 
(Md.)    642. 

7.  It  will  not  be  sufficient  to  merely 
deny  all  claim  in  a  particular  repre- 
sentative   capacity   or   character,   or   to 
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the  full  extent  to  which  it  has  been 
charged,  whilst  the  right  to  claim  in 
a  different  character  or  to  a  more  lim- 
ited extent  is  in  no  wise  abandoned. 
Bently  v.  Cowman,  6  Gill  &  J.  (Md.) 
152. 

A  disclaimer  containing  the  denial 
"except  as  hereinafter  stated"  was 
held  to  depart  from  the  rule  that  the 
plea  must  be  an  absolute  disclaimer. 
Moores  v.  Clackamas  County,  40  Ore. 
536,   541,   67  Pac.   662. 

8.  Moores  v.  Clackamas  County,  40 
Ore.   536,   541,   67  Pac.   662. 

9.  It  has  been  held  that  a  dis- 
claimer by  an  infant  lacks  the  essen- 
tial requisite  of  a  property  party; 
and  the  same  rule  has  been  applied  to 
a  plea  by  a  husband  who  held  only 
under  the  right  of  his  wife.  Prescott 
v.  Hutchinson,  13  Mass.  439. 

10.  McAdams  v.  Lotton,  118  Ind.  1, 
20  N.  E.  523;  Miller  v.  Curry,  124  Ind. 
48,  24  N.  E,  219,  374. 

11.  Ellsworth  v.  Curtis,  10  Paige 
(N.  Y.)    105. 

12.  Isham  v.  Miller,  44  N.  J.  Eq.  61, 
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III.  EFFECT  OF  PLEA  AND  JUDGMENT  THEREON.  —  While 
it  may  be  stated  generally  that  a  disclaimer  at  once  puts  an  end  to 
the  case,  without  asking  for  the  judgment  of  the  court,13  yet  it  is  no 
bar  to  a  judgment,14  the  general  rule,  on  the  contrary,  being  that 
a  judgment  should  be  rendered  in  favor  of  the  plaintiff  for  the  sub- 
ject-matter and  in  favor  of  the  disclaimant  for  costs.15 

A  disclaimer  may  be  sufficient  to  take  away  complainant's  right 
to  further  answer,  and  yet  not  entitle  the  party  disclaiming  to  an 
immediate  discharge  from  the  suit.16  Thus,  if  the  defendant  attempt 
to  disclaim  in  a  case  where  his  disclaimer  does  not  entitle  him  to  a 
dismissal,  he  must,  notwithstanding  his  disclaimer,  still  be  retained 
as  a  party  defendant  in  order  that  the  relief  which  the  facts  alleged 
in  the  bill  show  the  complainant  entitled  to  may  be  decreed  to  him, 
the  pleading  being  useless  to  the  defendant  and  without  effect  in  the 
cause,  except  as  an  obstruction,  will  be  ordered  to  be  taken  from 
the  files.17 


62;    Ellsworth  V.   Curtis,  10   Paige    (N. 
Y.)   105. 

13.  Cal. — Dixon  V.  Schermeier,  110 
Cal.  582,  42  Pac.  1091.  Ind.— New 
American  Oil,  etc.  Co.  v.  Trover,  166 
Ind.  402,  76  N.  E.  253,  77  N.  E.  739. 
Md. — Worthington  V.  Lee,  2  Bland  642. 

A  party  who  disclaims  and  shows 
that  he  has  parted  with  his  interest 
and  points  out  to  whom  he  has  dis- 
posed of  it  need  not  answer  further. 
Spofford  v.  Manning,  2  Edwards  Ch. 
(N.  Y.)    358. 

"Under  the  feudal  law,  it  is  true,  a 
disclaimer  by  a  tenant,  at  the  suit  of 
his  lord,  worked  a  forfeiture  of  his  es- 
tate which  was  immediately  there- 
upon revested  in  the  lord.  .  .  ._ 
So,  at  common  law,  a  disclaimer  in 
a  writ  of  entry  operates  to  ex- 
tinguish whatever  estate,  adverse  to 
the  demandant,  the  tenant  may  have 
had  in  fact  at  the  time  of  pleading 
the  disclaimer."  Oakham  v.  Hall,  112 
Mass.   535,  540. 

Where  the  only  ground  for  making 
one  a  party  defendant  to  a  cross-bill, 
who  was  not  a  party  to  the  original 
bill,  was,  that  he  claimed  an  interest 
in  the  property  to  be  affected  by  the 
decree  sought  and  he  in  his  answer 
disclaimed  all  claim  of  title  or  inter- 
est. Held  that  the  cross-bill  should 
have  been  dismissed  as  to  him.  Ken- 
nedy v.  Kennedy,   66   111.   190. 

The  pleading  has  the  effect  of  an 
estoppel,  and  between  parties  and 
privies  is  an  absolute  bar  to  any  fur- 
ther assertion   of  the   right   renounced. 


New  American  Oil,  etc.  Co.  v.  Troyer, 
166  Ind.  402,  408,  76  N.  E.  253,  77 
N.  E.   739. 

14.  McAdams  v.  Lotton,  118  Ind.  1, 
20   N.   E.  523. 

15.  Johnson  r.  Schumacher,  72  Tex. 
334,   339,   12   S.   W.   207. 

Even  though  the  plea  be  falsified  the 
defendant  is  nevertheless  bound  by  his 
disclaimer,  and  the  demandant  may 
have  judgment  against  him.  Oakham 
v.  Hall,   112   Mass.   535,  540. 

A  disclaimer  will  not  bar  the  action 
or  defeat  the  right  to  damages  in 
ejectment.  McAdams  v.  Lotton,  118 
Ind.  1,  20  N.  E.  523. 

16.  Spofford  v.  Manning,  2  Edwards 
Ch.   (N.  Y.)   358. 

17.  Graham  v.  Coape,  3  Myl.  &  Cr. 
638,  40  Eng.  Eeprint  1073;  Glassington 
v.  Thwaites,  2  Euss.  458,  38  Eng.  Ee- 
print 408. 

Isham  c.  Miller,  44  N.  J.  Eq.  61, 
63,  was  a  case  in  which  the  thing  that 
the  complainant  wanted  was  a  judicial 
declaration  that  the  deed  which  he  had 
made  to  the  defendant  was  not  what 
on  its  face  it  purported  to  be,  but  a 
mortgage.  Van  Vleet,  V.  C,  in  de- 
livering the  opinion  of  the  court  on 
this  point,  said:  "If  the  facts  stated 
in  his  bill  are  true,  the  complainant 
is  unquestionably  entitled  to  such  a 
declaration.  .  .  .  Without  her  be- 
fore the  court  as  a  party  defendant, 
the  suit  for  all  practical  purposes  will 
be  abated,  and  no  decree  can  be  made, 
for  she  is  the  only  person  against  whom 
relief  of  the  kind  sought,  can  be  given. 
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It  does  not  give  title  but  it  is  conclusive  between  tbe  parties  and 
privies.18 

The  plea  of  disclaimer  cannot  be  employed  to  shield  a  party  from 
a  liability  charged  in  the  bill,10  nor  to  shelter  him  from  answering 
by  disclaiming  any  interest  in  the  matter  of  suit.20 

A  disclaimer  of  all  interest  in  the  subject  matter  of  the  contro- 
versy by  a  defendant,  renders  any  statements  not  responsive  to  the 
bill  irrelevant  and  impertinent,21  and  any  issues  raised  by  his  denials 
as  to  other  matters  immaterial.22  It  is  in  effect  an  admission  that 
the  adverse  party  has  a  right  to  the  property.23 

The  rule  at  common  law  has  been  that  if  two  tenants  were  jointly 
sued  a  disclaimer  by  one  of  them  generally  vested  the  whole  in  the 
other  cotenant.24     So,  if  one  only  were  sued  and  disclaimed,  what- 


This  statement  of  the  issue  tendered 
bv  the  bill  shows,  as  I  think  con- 
clusively, that  any  pleading  on  the 
part  of  "the  defendant  which  does  not  in 
substance  either  deny  or  admit  that  the 
deed  is  a  mortgage,  does  not  in  any 
manner  meet  the  complainant's  case. 
A  disclaimer  in  view  of  the  case  made 
by  the  complainant's  bill  is  obviously 
without  either  object  or  effect." 

18  Tappan  v.  Boston  Water  Power 
Co.,  157  Mass.  24,  32,  31  N.  E.  703. 

In  Oakham  v.  Hall,  112  Mass.  535, 
540,  the  court  remarked:  "It  is  some- 
times said  to  enure  as  a  conveyance 
to  the  demandant  of  whatever  title  or 
right  the  party  disclaiming  had  in  the 
land.  Jackson  on  Real  Actions,  98. 
Prescott  v.  Hutchinson,  13  Mass.  439. 
This  must  be  intended,  we  think,  only 
as  between  the  parties  and  their 
privies.  A  judgment  for  the  demand- 
ant can  hardly  operate  to  establish  any 
issue  or  proposition  inconsistent  with 
the  allegations  of  the  declaration.  .  ._  . 
A  disclaimer  purports  only  the  dis- 
avowal of  title  or  right  in  the  sup- 
posed tenant."  And  see  also  Webster 
I?.  Pierce,  108  Wis.  407,  83  N.  W.  561, 
83  N.   W.  938. 

19.  Bromberg  Bros.  v.  Heyer  Bros., 
69  Ala.  22;  Worthington  v.  Lee,  2 
Bland    (Md.)    642. 

20.  A  defendant  cannot  by  a  dis- 
claimer, deprive  the  complainant  of  the 
right  of  requiring  a  full  answer  from 
him,  unless  it  is  evident  that  the  de- 
fendant ought  not,  after  such  disclaim- 
er, to  be  continued  a  party  to  the 
suit.  Ellsworth  V.  Curtis,  10  Paige 
(N.  Y.)   105. 

21.  Saltmarsh  v.  Hockett,  1  Lea 
(Tenn.)   215. 
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22.  "The  disclaimer  of  a  defendant 
entitles  the  plaintiff  to  judgment  de- 
termining that  such  defendant  has  no 
estate  or  interest  in  the  premises  to 
which  the  action  relates,  notwithstand- 
ing euch  defendant  in  his  answer,  in 
addition  to  his  disclaimer,  puts  in  issue 
other  allegations  of  the  complaint.  So 
far  as  he  is  concerned  the  disclaimer 
is  an  end  of  the  controversy.  If  he 
has  no  interest  in  the  subject  of  the 
litigation,  any  issues  raised  by  his  de- 
nials are  immaterial.  If  he  makes  no 
claim  to  the  premises,  he  has  no  right 
to  contest  the  validity  of  the  plaintiff's 
claim  of  title."  Donohue  r.  Ladd,  31 
Minn.  244,  248;  Perkins  V.  Morse,  30 
Minn.   11,   13. 

Where  in  an  action  for  the  recovery 
of  real  estate,  the  defendant  appears 
and  answers,  disclaiming  all  interest 
in  or  title  to  the  premises  in  contro- 
versy, and  alleging  the  possession  there- 
of to  be  in  a  third  person,  not  a  party 
to  the  action,  such  answer  amounts 
to  a  disclaimer.  McCarnan  v.  Cochran, 
57  Ind.  166. 

23.  Scanlan  v.  Hitchler,  19  Tex. 
Civ.  App.  689,  690,  48  S.  W.  762. 

"A  disclaimer  is  essentially  a  con- 
fession." Thompson  v.  Kreisher,  148 
Ind  573,  47  N.  E.  1059;  McAdams  V. 
Lotton,   118  Ind.   1,   20   N.   E.   523. 

24.  Prescott  V.  Hutchinson,  13  Mass. 
439. 

"The  reason,  doubtless,  is,  that 
strictly  the  action  will  lie  against  two, 
only  on  the  ground  that  they  are  either 
joint  tenants  or  co-parceners.  If  they 
are  so  in  fact,  a  renunciation  of  title 
by  one,  and  its  consequent  extinguish- 
ment would  of  itself  clothe  the  other 
I  with   the  whole   title,  leaving  him   sole 
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ever  estate  he  had  was  at  once  passed  to  and  vested  in  the  demand- 
ant. He  might  immediately  enter  and  would  become  seized  accord- 
ing to  the  title  set  forth  in  his  writ  and  the  tenant  would  afterwards 
be  estopped  from  disputing  that 'title.25  But  in  a  suit  in  chancery, 
brought  by  heirs,  a  disclaimer  by  one  or  more  of  the  heirs  to  any 
interest  in  the  premises  in  controversy  does  not  vest  the  interest  so 
disclaimed  in  the  remaining  heirs.26 

A  formal  disclaimer  by  one  made  a  party  defendant  to  a  proceed- 
ing in  rem,  of  any  interest  in  the  subject  of  the  action  is  not  a  special 
appearance  for  the  purpose  of  challenging  the  jurisdiction  of  the 
court  over  his  person;  but  is,  in  substance,  a  defense  requiring  the 
judgment  of  the  court  and  amounts  to  a  general  appearance.27 

Retraction  or  Alteration.  —  A  disclaimer,  when  once  made  cannot 
be  retracted,  altered  or  withdrawn,  except  upon  permission  of  the 
court.28 

Raises  No  Issue. —  The  plea  does  not  raise  an  issue,  but  merely  asks 
to  be  relieved  of  costs,29  but  in  some  jurisdictions  it  is  provided  that 
the  plaintiff  may  take  issue  on  the  statements  made  in  the  disclaimer.30 

IV.  COSTS.  —  The  general  rule  is  that  judgment  should  be  en- 
tered allowing  costs  to  the  party  disclaiming.31     This  provision  as  to 


tenant  of  the  whole  land  so  held.  If 
they  are  joint  disseisors,  they  are  joint 
tenants  by  disseisin  and  the  same  result 
would  follow  a  disclaimer  by  one,  so 
far  as  their  estate  by  disseisin  is  con- 
cerned. ...  If  either  of  them 
has  any  estate  or  title,  in  sole  tenancy 
or  several  tenancy,  by  right,  the  re- 
nunciation of  such  title  by  disclaimer 
would  simply  extinguish  it."  Oakham 
f.  Hall,  112  Mass.  535,  540. 

25.  Prescott  v.  Hutchinson,  13  Mass. 
439. 

26.  Kane  County  v.  Herrington,  50 
111.  232. 

27.  Fowler  v.  Brown,  51  Neb.  414, 
71   N.  W.  54. 

28.  Scanlan  v.  Hitchler,  19  Tex. 
Civ.  App.  689,  690,  48  S.  W.  762. 

Thus  where  the  defendant  in  an  ac- 
tion to  recover  the  possession  of  land 
answers  admitting  the  possession,  but 
denying  plaintiff's  title,  he  cannot  af- 
terwards disclaim  title  and  possession 
and  put  the  plaintiff  to  proof  of  the 
adverse  possession  without  an  amend- 
ment of  the  pleadings.  Graybeal  v. 
Powers,   83   N.   C.   561. 

29.  McAdams  r.  Lotton,  118  Ind.  1, 
20  N.  E.  523;  Kansas  Pac.  R.  Co.  v. 
McBratney,  12  Kan.  17. 

30.  Alabama  Code,  §3843,  and  see 
Hpotford  v.  Manning,  2  Edwards  Ch. 
(N.   Y.)    358. 


31.  Cal. — Bulwer  Con.  Min.  Co.  v. 
Standard  Con.  Min.  Co.',  83  Cal.  589, 
23  Pac.  1102.  111.— Meade  v.  Einley,  47 
111.  406.  Ind.— Code  §1118;  New  Amer- 
ican Oil,  etc.  Co.  V.  Troyer,  166  Ind. 
402,  76  N.  E.  253,  77  N.  E.  739;  Mc- 
Carnan  V.  Cochran,  57  Ind.  '166.  Kan. 
Code  §6206;  Douglass  v.  Galend,  69 
Kan.  846,  76  Pac.  395  (unless  for  spe- 
cial reasons  the  court  decides  other- 
wise). Mass. — Prescott  V.  Hutchison, 
13  Mass.  439.  Neb.— Code  §618;  Fow- 
ler v.  Brown,  51  Neb.  414,  71  N.  W. 
54.  Tex. — League  v.  State,  93  Tex. 
553,  57  S.  W.  34,  affirmed,  184  U.  S. 
156,  22  Sup.  Ct.  475,  46  L.  ed.  478; 
Tate  V.  Wyatt,  77  Tex.  492,  14  S.  W. 
25;  Johnson  V.  Schumacher,  72  Tex. 
334,  339,  12  S.  W.  207;  Hamilton  v. 
Saunders,  37  Tex.  Civ.  App.  141,  84 
S.  W.  253. 

The  rule  has  been  held  applicable  in 
actions  to  quiet  title.  See  Ala.  Code 
§5448,  though  the  court  in  Bailey  V. 
Selden,  124  Ala.  403,  26  So.  909,  has 
this  to  say  relative  to  disclaimer  as 
referred  to  in  the  code:  "Such  a  plea 
is  not  the  disclaimer  of  interest  known 
in  pleading  at  common  law,  the  effect 
of  which  was  to  give  the  plaintiff  th- 
interest  he  demanded  and  to  put  an 
immediate  end  to  the  suit.  Such  a  dis- 
claimer was  to  the  interest  rather  than 
to   the  possession." 
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costs  will  not  apply,  however,  where  the  defendant  remains  in  pos- 
session,"- or  where  he  insists  on  pleading  and  annoying  the  plaintiff 
when  he  could  have  disclaimed,33  or  where  he  has  actually  set  up 
claim  to  title  which  renders  it  proper  to  make  him  a  party,  that 
he  may  he  forever  silenced.34 

Where  a  defendant  disclaims,  the  complainant  may  bring  the  suit 
to  a  hearing  and  if  there  is  probable  cause  for  making  such  defend- 
ant a  party,  the  complainant  may  have  a  decree  against  him  with- 
out costs  on  either  side.35 

The  party  disclaiming  will  be  liable  for  costs  up  until  the  time 
of  filing  the  plea.30 

A  party  who  files  a  disclaimer  of  interest  in  the  action  and  moves 
for  a  dismissal,  which  is  refused,  cannot,  after  a  trial  upon  the  merits 
and  judgment,  escape  liability  for  costs  upon  the  ground  that  he 
is  not  a  proper  party.37 

Where  a  defendant  has  answered  by  mistake  and  upon  discover- 
ing the  mistake  enters  a  disclaimer,  the  case  should  be  dismissed  as 
to  him,  allowing  him  his  costs.38 

V.  NEW  TRIALS  AND  REVIEW.  — A  new  trial  will  not  lie 
as  of  right  after  the  filing  of  a  disclaimer.39 

Since  a  party  disclaiming  loses  all  interest  in  the  controversy,  he 
cannot  prosecute  a  writ  of  error.40 

Although  the  proper  practice  in  a  particular  case  might  have  been 


See  also  Iowa  Code,  §4225.  And  in 
Deacon  v.  Central  Iowa  Inv.  Co.,  95 
Iowa  180,  63  N.  W.  673,  it  was  held 
that  this  applies  although  the  action 
also   seeks   a   decree   to  remove   clouds. 

32.  Willburn  v.  Tow  (Tex.  Civ. 
App.),  23  S.  W.  853. 

"There  is  good  reason  for  such  con- 
struction, for  if  a  defendant  in  pos- 
session should  be  'permitted  to'  disclaim 
or  suffer  a  default  and  thereby  escape 
costs,  his  conduct  out  of  court  would 
be  at  variance  with  his  conduct  in  the 
court,  and  the  plaintiff  to  secure  his 
full  relief  might  be  compelled  to  re- 
sort to  the  process  of  the  court  to 
obtain  the  possession."  Scobey  v. 
Thompson,  10  Ind.  App.  12,  37  N.  E. 
277. 

If  the  defendant  should,  in  defiance 
of  the  judgment  and  in  opposition  to 
the  disclaimer,  refuse  to  yield  posses- 
sion and  thus  compel  the  plaintiff  to 
take  out  a  writ  of  ouster,  he  would 
undoubtedly  burden  himself  with  all 
costs.  McAdams  v.  Lotton,  118  Ind. 
1,  20  N.   E.  523. 

Costs  held  not  properly  allowed  in 
actions    of    ejectment.      Bailey    v.    Sel- 
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den,  124  Ala.  403,  26  S.  909;  Eeynolds 
v.  Cook,  83  Va.  817,  3  S.  E.  710,  7  Am. 
St.    Rep.   317. 

33.  Glos  v.  Shedd,  218  111.  209,  75 
N.   E.   887. 

34.  Finch  r.  Martin,  19  111.  105. 

35.  Spofford  v.  Manning,  2  Edwards 
Ch.    (N.   Y.)    358. 

36.  Barnes  r.  Lightfoot,  26  Tex. 
Civ.  App.  113,  62  S.  W.  564. 

He  must  disclaim  on  entering  ap- 
pearance. If  not  costs  will  be  taxed 
during  the  interim.  Kitts  v.  Willson, 
130    Ind.   492,   504,   29    N.    E.    401. 

37.  Wilcox  v.  Goldsmith,  44  Iowa 
573. 

38.  Lupo  v,  True,  16  S.  C.  579. 
Such  a  case  may  arise  where  a  party 

finds  upon  having  a  survey  made  of 
the  premises  in  controversy  that  he  is 
not  in  possession  thereof,  he  having 
first  answered  under  the  belief  that 
the  premises  were  within  his  lands. 
Albertson  V.  Heirs  of  Reding,  2  N.  C. 
283. 

39.  Thompson  v.  Kreisher,  148  Ind. 
573,  47  N.  E.  1059. 

40.  Brigham  City  v.  Toltec  Ranch 
Co.,  101  Fed.  85,  41  C.  C.  A.  222. 
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to  have  retained  the  disclaimant  as  a  party  defendant,  the  error 
in  dismissing  such  party  will  not  be  reversible  where  no  objection 
was  made  to  the  action  of  the  lower  court.41 

Though  a  formal  judgment  should  be  rendered  in  the  lower  court 
on  the  disclaimer  of  a  party  defendant,  as  to  such  defendant,  yet 
if  the  cause  proceeds  to  trial  and  judgment  without  further  notice 
of  the  defendant  who  disclaims,  the  appellate  court  will  regard  the 
action  as  having  been  dismissed  notwithstanding  the  failure  of  the 
record  to  show  the  fact.42 

41.  Sawyer  v  Campbell,  130  111.  I  42.  Gullett  v.  O'Connor,  54  Tex. 
186,  22  N.  E.  458.  |  408,  415. 


DISCONTINUANCE.  —  See  Dismissal  and  Non-Suit. 
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SCOPE  OF  ARTICLE.  —  This  article  treats  of  the  equitable  "bill 
of  discovery"  and  of  the  statutory  procedures  for  obtaining  disclos- 
ures from  the  adverse  party  prior  to  the  trial  of  the  action ;  but  is 
limited  strictly  to  the  disclosure  of  matters  to  be  used  as  evidence  either 
in  pending  or  contemplated  proceedings  as  distinguished  from  the 
disclosure  of  property  or  assets  in  defendant's  possession  and  to  which 
some  adverse  claim  is  asserted. 

I.  DEFINITION  AND  DEVELOPMENT.  —  A.  Definition.— 
Discovery  in  its  original  and  technical  sense  is  the  power  of  the  equity 
court  to  compel  a  defendant  to  disclose  on  oath  matters  material  to 
plaintiff's  case.1 

B.  Growth  op  Doctrine.  —  Starting  thus  with  a  doctrine  applica- 
ble to  suits  in  equity  alone,  there  soon  sprang  up  the  practice  of 
permitting  bills  for  discovery  in  aid  of  proceedings  at  law,2  and  later 
the  power  was  given  to  courts  of  law  to  enforce  discovery,  and  the 
whole  procedure,  both  in  equity  and  at  law,  has  been  extended  and 
simplified  by  statutory  enactment.3 

II.  THE  EQUITABLE  BILL  OF  DISCOVERY.  —  A.  Classifi- 
cation of  Bills.  —  Every  bill  for  relief  exhibited  in  a  court  of  equity 
is,  in  effect,  a  bill  for  discovery,4  and  discovery  is  implied  in  every 
answer.5 


1.  "The  jurisdiction  of  the  courts  of 
equity  for  the  enforcement  of  civil 
rights,  as  distinguished  from  the  juris- 
diction of  the  courts  of  common  law, 
derives  much  of  its  utility  from  the 
power  of  the  Great  Seal  to  compel  the 
defendant  in  a  suit  to  discover  and  set 
forth  upon  oath  every  fact  and  circum- 
stance within  his  knowledge,  informa- 
tion, or  belief,  material  to  the  plaint- 
iff's case.  This  right  to  enforce  dis- 
covery as  it  is  called,  does  not  exist  in 
the  courts  of  law."  Adams'  Doctrine 
of  Equity,  Book  1,  p.  1. 

2.  At  the  common  law  litigants 
were  generally  allowed  to  conceal  from 
each  other  up  to  the  time  of  trial  the 
evidence  on  which  they  meant  to  rely, 
and  neither  could  be  compelled  to  sup- 
ply the  other  with  any  evidence,  parol 
or  otherwise,  to  assist  him  in  the  con- 
duct of  his  case.  But  a  different  rule 
grew  up  in  equity  where  defendant  was 
obliged  to  answer  under  oath  the  alle- 
gations of  the  bill  and  was  compelled  to 
produce  for  inspection  by  the  plaintiff 
documents  material  to  the  issues  in- 
volved. The  discovery  was,  in  such 
cases,  incidental  to  the  equ Stable  relief 
sought,  but  was  not  limited  to  issues, 
arising  in  suits  in  equity.  In  many 
cases  at  law  redress  could  not  be  ob- 
tained because  defendant  concealed  mat- 


ters which  plaintiff  could  not  prove  ex- 
cept by  defendant's  testimony.  Hence, 
arose  the  equitable  remedy  of  bills  for 
discovery  in  aid  of  actions  at  law.  The 
same  principles  govern  in  the  prac- 
tice as  to  discovery  whether  it  be  in- 
voked in  aid  of  other  issues  involved  in 
the  suit  in  equity  or  be  invoked  inde- 
pendently in  aid  of  an  action  at  law. 
Slow-Sheffield  Steel  &  Iron  Co.  v. 
Maryland  Casualty  Co.,  167  Ala.  557, 
52  So.  751.  See  also:  U.  S.  — Kelley  v. 
Boettcher,  85  Fed.  55,  29  C.  C.  A.  14. 
Cal.— Wright  v.  Superior  Court,  139  Cal. 
469,  73  Pac.  145.  N.  H.— Reynolds  v. 
Burgess  S.  Fibre  Co.,  71  N.  H.  332,  51 
Atl.  1075.  Ohio. — Chapman  v.  Lee,  45 
Ohio  St.  356,  13  N.  E.  736.  E.  I.— 
D'Wolf  v.  D'Wolf,  4  R.  I.  450.  Utah. 
Larson  v.  Salt  Lake  City,  34  Utah  318, 
97  Pac.  483. 

3.  See  infra,  II,  B;   III;   IV. 

4.  U.  S  —  Kelley  v.  Boettcher,  85 
Fed.  55,  29  C.  C.  A.  14.  N.  J.— Little 
v.  Cooper,  10  N.  J.  Eq.  273;  Brown  v. 
Edsall,  9  N.  J.  Eq.  256.  R.  I.— D'Wolf 
v.  D'Wolf,  4  R.  I.  450.  Va.— Fant  v. 
Miller,  17  Gratt.  187. 

5.  "Even  if  only  by  way  of  admis- 
sions of  the  allegations  of  the  bill." 
ManW  v.  Mickle,  55  N.  J.  Eq.  563 
37  Atl.  738. 

"An    answer    in    chancery    originally 
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A  "pure  bill  of  discovery"  is  one  in  which  discovery  only  is  asked 
for,  to  be  used  in  another  action,  while  a  bill  for  "discovery  and 
relief"  asks  for  discovery  and  for  judgment  against  defendant.6 

The  distinction  between  bills  for  discovery  and  to  perpetuate  testimony  or 

to  take  depositions  de  bene  esse  lies  in  the  fact  that  the  one  is  the  method 
of  obtaining  admissions  from  a  party,  while  the  others  are  to  produce 
and  perpetuate  the  testimony  of  witnesses.7 

B.  Statutory  Remedies  as  Affecting  Bill  of  Discovery.8  —  In 
many  states  discovery  has  been  expressly  abolished  by  statute,"  while 


had  a  dual  capacity.  It  was  a  mere 
pleading  to  aid  in  defining  the  issues  to 
be  tried  and  also  a  means  of  obtaining 
evidence  not  otherwise  procurable." 
Daab  V.  New  York  Cent.,  etc.  E.  Co., 
70  N.  J.   Eq.  489,  62  Atl.  449. 

6.  Field  v.  Pope,  5  Ark.  66;  Larkey 
V.  Gardner,  105  Va.  718,  54  S.  E.  886. 

The  only  difference  is  in  the  prayer 
for  relief.  Saltmarsh  v.  Bower  &  Co., 
22   Ala.   221. 

Where  an  injunction  is  prayed  for  of 
the  action  at  law  pending  the  obtaining 
of  discovery,  such  prayer  is  merely  in- 
cidental and  does  not  change  the  nature 
of  the  bill.  Eussell  v.  Dickeschied,  24 
W.  Va.  61. 

"The  distinction  is  familiar  between 
bills  technically  denominated  bills  of 
discovery  in  which  the  discovery  is 
auxiliary  to  a  suit  in  a  court  of  law 
and  bills  of  discovery  and  relief  in 
which  the  case  is  terminated  in  chan- 
cery." Middletown  Bank  v.  Buss,  3 
Conn.  135. 

Various  Kinds  of  Bills. — "The  word 
discovery  i9  used  in  the  books  in  con- 
nection with  bills  of  different  classes 
or  kinds.  It  is  used  in  connection  with 
bills  containing  no  averments  to  dis- 
tinguish them  as  being  bills  of  discov- 
ery. With  reference  to  bills  of  this  de- 
scription Story  says  "every  original 
bill  in  equity  may  in  truth  be  properly 
deemed  a  bill  of  discovery;  for  it  seeks 
a  disclosure  of  circumstances  relative 
to  the  plaintiff's  case."  The  word  is 
also  used  with  reference  to  bills  tech- 
nically called  bills  of  discovery  which 
do  not  pray  for  any  relief,  and  seek  a 
discovery  only  in  aid  of  an  action  at 
law.  .  .  .  The  word  is  also  used 
with  reference  to  bills  properly  denom- 
inated bills  for  discovery  and  relief. 
This  class  of  bills  is  distinguished  from 
that  first  alluded  to  by  containing  cer- 
tain statements,  averments  and  pray- 
pi-s.  "  Wjoodman  v.  Freeman,  25  Me. 
531. 
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7.     Winter  v.  Elmore, 
So.   250. 


Ala.  555,  7 


New  York. — "Discovery  had  a  defi- 
nite meaning  under  the  Revised  Stat- 
utes. Chancery  could  compel  it,  and 
the  Supreme  Court  also  could  in  cer- 
tain cases.  It  never  was  applied  to  the 
perpetuation  of  testimony."  Lang  v. 
Brown,  6  Hun   (N.  Y.)  256. 

8.  How  far  the  statutory  remedy  is 
affected  by  the  rules  formerly  laid 
down  for  the  equitable  remedy,  see 
infra,  III,  A,  2;  IV,  A,  2. 

9.  "No  action  to  obtain  a  discovery 
under  oath,  in  aid  of  the  prosecution  or 
defense  of  another  action  or  proceed- 
ing, shall  be  allowed."  Nevada  Comp. 
Laws,  1900,  §3698,  Code  Civ.  Proc, 
§603.  And  see  New  York  Code  Civ. 
Proc,  §1914;  North  Carolina,  Rev.  of 
1905,  §864;  North  Dakota,  Rev.  Code, 
§7244;  South  Carolina  Code  Civ.  Proc, 
(1902),  §390;  South  Dakota  Code  Civ. 
Proc.  (1910),  §478;  Wisconsin  St. 
(1898),  §4096,  as  amended  by  Laws 
1901,  ch.  244. 

Judicial  Comment. — New  York. — ' '  A 
bill  of  discovery  as  an  incidental  rem- 
edy has  been  abolished  (Code  Civ. 
Proc,  1914),  and  no  such  action  can 
now  be  maintained."  C.  &.  C.  Elec 
Co.  v.  Walker  Co.,  35  App.  Div.  426, 
54  N.  Y.  Supp.  810. 

The  code  provision  applies  only  to 
another  action.  "That  limitation  in 
no  way  affects  the  power  or  duty  of 
the  court  to  enforce  such  discovery  as 
may  be  required  to  determine  the  mer- 
its of  the  action  in  which  the  discov- 
ery is  sought."  Montrose  v.  Wanna- 
maker,  21  Abb.  N.  C.   (N.  Y.)  478. 

It  does  not  affect  the  right  to  a  full 
examination  in  supplemental  proceed- 
ings. "The  witness  is  properly  exam- 
ined concerning  matters  pertinent  to 
such  inquiry,  and  the  fact  that  what  he 
says  may  be  useful  in  another  litigation 
does  not  deprive  the  judge  of  jurisdic- 
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in  others  the  statutes  expressly  retain  the  jurisdiction  of  equity10  or 


tion    to     examine     him. ' '      Dawson    V. 
Sickle,  5  N.  Y.  Supp.  703. 

An  equity  action  cannot  be  main- 
tained for  the  sole  purpose  of  a  discov- 
ery. "The  Code  provides  the  method 
for  procuring  an  inspection  of  books 
and  those  methods  and  provisions  are 
intended  to  be  exclusive."  Kice  v. 
Peters,  58  Misc.  381,  111  N.  Y.  Supp. 
5,  128  App.  Div.  776,  113  N.  Y.  Supp. 
40.  See  also,  Consolidated  Rubber  Tire 
Co.  v.  Firestone  Tire  &  R.  Co.,  120  N. 
Y.  Supp.  128;  Baylis  v.  Bullock  Elec. 
Mfg.  Co.,  59  App!  Div.  576,  69  N.  Y. 
Supp.  693;  C.  &  C.  Elec.  Co.  V.  Walker 
Co.,   54   N.   Y.   Supp.   810. 

North  Carolina. — "The  chapter  in 
which  these  sections  are  found  abol- 
ishes separate  and  independent  proceed- 
ings for  the  discovery  of  evidence  un- 
der the  usages  obtaining  in  the  former 
courts  of  equity  and  substitutes  a  more 
direct  and  summary  method  of  pro- 
cedure." Strudwick  v.  Brodnax,  83  N. 
C.  401. 

South  Carolina. — "The  remedy  pro- 
vided by  the  Code  for  taking  testimony 
before  trial  of  the  parties  to  the  ac- 
tion in  behalf  of  the  adverse  party  is 
exclusive  and  supersedes  all  remedies 
existing  at  the  time  of  its  adoption." 
Easier  v.  Southern  R.  Co.,  60  S.  C.  117, 
38  S,  E.  258. 

South  Dakota. — "This  section  in  sub- 
stance is  found  in  the  statutes  of  nearly 
all  of  the  states  and  is  intended  to  take 
the  place  of  the  equitable  action  for 
discovery  formerly  resorted  to,  to  dis- 
cover the  contents  of  books  and  papers 
in  the  hands  of  adverse  parties."  Mc- 
Geary  v.  Brown,  23  S.  D.  573,  122  N. 
W.  605  (the  inspection  referred  to  is 
the  one  regarding  inspection  of  docu- 
ments). 

10.  Georgia. — Discovery  may  be  had 
from  the  opposite  party,  either  nominal 
or  real,  in  any  case  pending  in  any 
court  in  this  state.     Code,  §3953. 

The  superior  court  in  equitable  pro- 
ceedings may  compel  either  party  to 
discover  facts  within  his  knowledge 
beneficial  to  the  other  party,  and  mate- 
rial to  his  case;  and  this  either  up- 
on petition  for  discovery,  and  re- 
lief or  for  discovery  alone,  ancillary  to 
some  other  court  proceedings.  But  the 
party  seeking  relief  may  waive  discov- 
ery and  in  such  case  the   defendant's 


answer  is  not  evidence.     Georgia  Code, 
§3946. 

The  effect  of  these  statutes  is  to  ex- 
pressly retain  the  jurisdiction  of  equity. 
Cade   v.   Hatcher,   72   Ga.   365. 

Hawaii. — "If  a  discovery  is  sought  it 
may  be  by  such  bill  or  petition  or  by 
being  made  part  of  such  declaration,  or 
by  interrogatories.  Answers  thereto 
shall  be  made  without  unnecessary  de- 
lay and  questions  arising  thereon  be 
determined  by  the  rules  applicable  to 
bills  of  discovery."  Rev.  Laws  (1905), 
§1836.     See  also,   §1834. 

Maine. — "If  discovery  is  sought,  it 
may  be  by  bill,  with  or  without  inter- 
rogatories annexed  thereto,  for  the  pur- 
pose of  such  discovery."  Rev.  St., 
1903,  ch.  79,  §15.  See  also,  ch.  79, 
sec.  6X. 

Massachusetts. — "Discovery  may  be 
sought  by  inserting  a  prayer  therefor 
in  the  bill,  petition  or  declaration,  or 
by  interrogatories."  Rev.  St.,  1902,  ch. 
159,  §12.  See,  infra,  Post  &  Co.  v.  To- 
ledo, etc.  R.  Co.,  144  Mass.  341,  11  N. 
E.  540. 

Mississippi. — "The  bill  may  contain 
special  interrogatories  to  the  defend- 
ant." Code,  ch.  19,  §578.  Defendant 
"may  make  his  answer  a  cross-bill 
.  .  .  and  in  the  same  manner  may 
require  of  the  complainant  or  any  of 
the  defendants  a  discovery  of  any  mat- 
ter material  to   his  defense."      §587. 

New  Hampshire.— -Pub.  St.  (1901),  ch. 
205,  §1,  expressly  gives  the  supreme 
court  the  powers  of  a  court  of  equity  in 
discovery. 

Pennsylvania. — '"The  several  courts 
of  common  pleas  shall  have  the  juris- 
diction and  powers  of  a  court  of  chan- 
cery so  far  as  relates  to  .  .  .  the 
discovery  of  facts  material  to  a  just 
determination  of  issues."  Purdon's 
Dig.,   pp.   1405-7. 

Virginia. — "The  two  preceding  sec- 
tions shall  not  preclude  a  person  who 
does  not  file  such  interrogatories  or  affi- 
davit from  exhibiting  his  bill  in  chan- 
cery for  a  discovery  as  he  might  have 
done  if  the  said  sections  had  not  been 
enacted.  But  a  person  filing  such  in- 
terrogatories or  affidavit  shall  not  aft- 
erwards exhibit  a  bill  in  equity  against 
the  same  party  for  the  discovery  or 
production  of  the  same  matters."  Code 
§3372. 
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declare  that  the  remedy  provided  by  the  statute  is  cumulative.11     In 
a  few  states  discovery  is  retained  but  for  a  limited  purpose.12 

In  most  jurisdictions  where  the  matter  has  not  been  expressly  leg- 
islated upon,  the  adequacy  or  inadequacy  of  the  statutory  substitute 
is  recognized   as  controlling   the  question.13      But    many    courts    go 


11.  Kansas.— Gen.  St.  (1909),  §5933, 
providing  for  the  taking  of  deposition 
of  adverse  party  before  trial,  provides: 
"The  provisions  of  this  act  shall  be 
cumulative  of  all  the  laws  of  this  state 
and  shall  not  be  construed  as  repealing 
any  other  law  relating  to  the  taking  of 
testimony  or  evidence  and  shall  be 
construed  as  providing  an  additional 
means  of  securing  evidence." 

"A  suit  for  discovery  and  relief  is 
a  well  recognized  equity  practice.  The 
petition  in  this  case  is  very  meager  in 
its  statement  of  facts,  but  as  against  a 
demurrer  we  think  it  sufficient.  With- 
out the  aid  of  a  discovery  the  plaintiff 
would  be  remediless."  Bowdish  V. 
Metzger,  71  Kan.  753,  81  Pac.  484. 

12.  Ark.— Kirby's  Dig.,  §§5987-5989. 
la.— Code,    §3441.      Ky.— Code,    §685. 

These  statutes  expressly  provide  that 
no  action  for  discovery  shall  be  main- 
tained except  for  the  purpose  of  dis- 
covering the  names  and  residences  of 
persons  jointly  liable  with  defendant. 
See    infra,  III,  B. 

13.  Federal  Courts. — "Even  if  for- 
merly the  complainant  might  have  been 
entitled  to  a  discovery  now  that  the 
parties  can  be  examined  in  the  same 
case  as  other  witnesses  at  the  instance 
of  the  adverse  party  there  is  no  neces- 
ity  for  such  relief. ' '  Drexel  v.  Ber- 
ney,  14  Fed.  268.  To  the  same  effect, 
Southern  Pac.  R.  Co.  v.  United  States, 
200  U.  S.  341,  26  Sup.  Ct.  296,  50  L. 
ed.  507;  Ex  parte  Boyd,  105  U.  S.  647, 
26  L.  ed.  1200;  Brown  v.  Swann,  10  Pet. 
(U.  S.)  497,  9  L.  ed.  50S;  Safford  v. 
Ensign  Mfg.  Co.,  120  Fed.  480,  56  C. 
C.  A.  630;  Field  r.  Hastings,  65  Fed. 
279;  Paton  v.  Majors,  46  Fed.  210; 
Rindskopf  v.  Platto,  29  Fed.  130;  Mar- 
key  V.  Mutual  Ben.  Life  Ins.  Co.,  16 
Fed.  Cas.  No.  9,091;  Heath  v.  Erie  R. 
Co.,  9  Blatchf.  316,  11  Fed.  Cas.  No. 
6,307. 

In  Indianapolis  Gas  Co.  r.  Indianapo- 
lis, 90  Fed.  196  (following  Continental 
Bank  v.  Heilman.  66  Fed.  1S4),  the  court 
makes-  a  distinction  based  on  the  differ- 
ence between  a  corporation  and  a  nat- 
ural person  in  that  the  former  cannot 
be  examined  on  oath.     "It  is  apparent 
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that  in  many  cases  a  discovery  by  a 
corporation  may  be  more  beneficial  and 
important  to  the  attainment  of  the 
ends  of  justice  than  would  be  a  reli- 
ance exclusively  upon  the  examination 
of  its  officers  and  employes."  One  is 
not  "the  exact  equivalent"  of  the 
other. 

The  federal  statutes  (Rev.  St.,  §724, 
U.  S.  Comp.  St.,  1901,  p.  583),  empow- 
ering United  States  courts  in  actions 
at  law  to  require  the  parties  to  pro- 
duce books  and  papers,  and  §858  (p. 
659),  which  makes  parties  to  a  suit  at 
law  competent  witnesses,  "have  re- 
moved the  necessity  of  resorting  to 
bills  of  discovery  in  ordinary  cases," 
but  have  not  altogether  abolished  the 
equitable  remedy.  Brown  v.  M 'Don- 
ald, 133  Fed.  897,  67  C.  C.  A.  59,  re- 
versing   130   Fed.   964. 

"It  is  true  that  the  federal  and  state 
statutes  now  in  force  which  enable  the 
complainant  to  obtain  such  an  examin- 
ation have  greatly  diminished  the  need 
of  these  discoveries;  but  it  is  none  the 
less  true  that  these  statutes  have 
neither  abrogated  the  right  nor  cur- 
tailed the  power  of  courts  of  equity  to 
enforce  them."  Kelley  v.  Boettcher,  85 
Fed.  55,  29  C.  C.  A.  14,  quoted  with 
approval  in  M 'Mullen  Lumb.  Co.  v. 
Strother,  136  Fed.  295,  69  C.  C.  A. 
433.  See  also,  Griesa  v.  Mutual  Life 
Ins.  Co.,  169  Fed.  509,  94  C.  C.  A.  635, 
156  Fed.  398;  Ryder  v.  Bateman,  93 
Fed.   31. 

Federal  Equity  Rules,  1912. — By  rule 
58  of  the  rules  promulgated  Nov.  4,  1912, 
a  complete  procedure  for  interrogating 
the  opposite  party  and  inspection  of 
documents  is  provided.  See  infra  III, 
D;  and  IV.  This  procedure  is,  how- 
ever, after  filing  of  bill.  Compare  infra 
notes  14,  15,  16. 

Alabama. — "Bills  purely  for  discov- 
ery having  originated  in  the  theory  of 
assisting  a  court  of  law,  it  would  seem 
logical  that  when  this  aid  was  no  long- 
er needed  the  ground  of  equitable  juris- 
diction would  fail.  If  the  case  was 
one  of  first  impression  the  writer  of 
this  opinion  would  be  inclined  to  adopt 
the    views    advanced    in    argument     of 
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counsel."     Gulf  Compress  Co.  v.  Jones 
Cotton  Co.,  157  Ala.  32,  47  So.   251. 

California. — In     Wright     V.     Superior 
Court,   139   Cal.   469,   73   Pac.    145,   Mr. 
Justice  Van  Dyke,  writing  the  majority 
opinion,    stated,    "although    the    sepa- 
rate   proceeding    by    bill    of    discovery 
has  not  been  expressly  abolished  in  our 
state    as   it    has   been    in    most    of    the 
others,  under  our  system  of  courts  and 
judicial  procedure  it  could  not  well  ex- 
ist in  this  state,"  basing  his  conclusion 
upon  the  theory  that  the  Code  of  Civil 
Procedure,  through  its   sections  permit- 
ting  and   compelling  parties   to   actions 
to    testify,    has    done    away    with    all 
necessity    for    the    bill.      One    justice, 
however,  dissented  and  two  others,  while 
concurring  on  other  grounds,  held  that 
it    was   unnecessary   to    pass    upon    the 
question  "whether  under  our  law  a  bill 
of    discovery   can     under     any     circum- 
stances be  maintained."    In  Union  Col- 
lection Co.  v.  Superior"  Court,   149   Cal. 
790,   87   Pac.    1035,   the   question   being 
squarely  raised,   the   court   held  the   al- 
legations   insufficient    to    show    a    right 
to  maintain  the  bill  "under  any  system 
of  procedure,"  and  said:    "The  alleged 
power  is  sought  to  be  derived  from  the 
constitutional    grant     to     the     superior 
court    of   jurisdiction    'in    all    cases   in 
equity'    (Const.,    art.    VI,    sec.    5),    in- 
cluding,   as    is    claimed,    the    power    to 
entertain  proceedings  in  the  nature   of 
bills  of  discovery.     It  is  not  necessary 
here  to  decide  the  question  adverted  to, 
but        not     definitely     determined,     in 
Wright  v.  Superior  Court,  139  Cal.  469, 
whether  a  bill  of  discovery  can  under 
any  circumstances  be  maintained  in  this 
state.     Whatever  may  be  the  ultimate 
conclusion,  on  this  mere  matter  of  pro- 
cedure, we  have  no  doubt  that  the  supe- 
rior court,  under  the  constitutional  pro- 
vision   cited,    has    the    power,   by   some 
Bort   of  process   to   compel   a   discovery 
in  all  cases  in  which,  under  the  estab- 
lished rules  of  chancery  practice  exist- 
ing at  the  time  of  the  adoption  of  the 
constitution,   a  party  would   have  been 
entitled  to  this  relief."    See  also  Bowen 
v.  Aubrey,  22  Cal.  566;  Easterby  v.  Bas- 
signano,   20  Cal.   489. 

Colorado. — "It  is  very  doubtful  if 
under  our  present  mode  of  procedure,  a 
separate  and  distinct  proceeding  by  bill 
in  equity  in  aid  of  an  action  at  law 
could  be  maintained."  But,  "upon  a 
proper  prayer  equitable  relief  may  be 
grunted   upon    the   facts   stated   in   the 


complaint  at  law."  So  the  court  held 
a  discovery  should  have  been  compelled 
where  there  had  been  a  confusion  of 
financial  affairs  of  a  county,  the  suit 
being  one  to  collect  warrants  and  pray- 
ing for  a  discovery  as  to  the  diversion 
of  funds  properly  applicable  to  pay- 
ment of  the  warrants.  Hockaday  v. 
County  Comrs.,  1  Colo.  App.  362,  29 
Pac.  287. 

Connecticut. — "As  to  the  discovery 
sought  it  is  very  doubtful  whether  the 
plaintiff  could  not  have  obtained  under 
the  provisions  of  chapter  22  of  the 
Public  Acts  of  1889  (Genl.  Stats.,  Re- 
vision of  1902,  §732),  all  that  she  seeks 
bv  way  of  discovery."  Welles  v. 
Rhodes,  59  Conn.  498,  22  Atl.  286. 

"With  the  existing  statutory  provis- 
ions in  regard  to  discovery  (Acts  of 
1889,  ch.  22),  and  with  the  power  of 
parties  to  compel  the  attendance  of 
witnesses  and  adverse  parties  for  ex- 
amination and  to  call  them  wtien  as  in 
this  case,  present,  the  exercise  of  the 
extraordinary  power  invoked  is  best 
entrusted  to  the  sound  discretion  of  the 
trial  court."  Richmond's  Appeal  from 
Probate,  59   Conn.   226,  22  Atl.  82. 

District  of  Columbia. — In  Curriden  v. 
Middleton,  37  App.  Cas.  (D.  C.)  568,  the 
court  quoting  the  judge  in  the  lower 
court,  says:  "Courts  of  equity  are  not 
inclined  to  maintain  a  bill  merely  for 
purposes  of  discovery  at  the  present 
day,  where  the  statutes  have  afforded 
ample  means  of  procuring  the  evidence 
in  an  action  at  law;  and  this  seems 
to  be  the  sound  view  of  the  matter." 

Florida. — The  statutory  remedy  for 
inspection  of  property  "is  not  exclu- 
sive of  the  remedy  afforded  by  a  court 
of  equity,  and  from  the  allegations  of 
the  bill  it  may  well  be  that  the  rem- 
edy at  law  is  inadequate  which  is  suf- 
ficient warrant  for  appropriate  relief 
in  equity."  Phiel  v.  Williams  (Fla.), 
59  So.  897,  following  Thresler  v.  Drig, 
18   Fla.   809. 

Illinois. — The  bill  of  discovery  is  not 
abrogated  on  the  theory  that  an  ade- 
quate remedy  at  law  is  provided,  since 
the  statute  does  not  provide  for  the 
examination  of  books  and  papers  out  of 
court,  or  for  the  purpose  of  preparing 
the  case  for  trial  or  for  taking  copies 
of  entries  in  the  books  before  trial. 
Garden  City  Sand  Co.  v.  People,  118 
111.  App.  372. 

The  purpose  of  the  statute  relating  to 
the  production  of  books  and  papers  was 
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"to  obviate  the  necessity  for"  a  bill 
of  discovery  but  did  not  do  away  with 
it.  Swedish-American  Tel.  Co.  V.  Fidel- 
ity Casualty  Co.,  208  111.  562,  70  N. 
E.  768;  Lester  r.  People,  150  111.  408, 
23   N.   E.  387,  37  N.  E.   1004. 

Indiana. — "The  plaintiff  may,  in  all 
cases,  obtain  a  discovery  by  interroga- 
tories filed  with  the  complaint  and  upon 
the  filing  of  answers  to  them  he  may, 
on  leave  which  should  always  be  given, 
so  amend  his  complaint  as  to  meet  the 
facts.  Or  he  may  take  defendant's 
deposition.  These  provisions,  we  think, 
take  the  place  of  the  former  bill  of  dis- 
covery and  supersede  it,  in  a  case  of 
this  sort,  at  least,  and  possibly  in  every 
case."  The  case  at  bar  was  in  the  na- 
ture of  a  creditor's  bill.  Mason  v.  Wes- 
ton, 29  Ind.  561.  See  also  Barnard  v. 
Flinn,  8  Ind.  204,  where  the  court  says 
the  "proceeding  for  the  examination  of 
parties  takes  the  place  of  a  bill  of  dis- 
covery." The  point  involved,  however, 
was  the  giving  of  a  bond  to  stay  pro- 
ceedings. 

Iowa. — If  it  be  shown  that  the  prac- 
tice of  the  law  courts  and  the  rules  of 
evidence  prevailing  there  are  such  that 
the  party  can  obtain  no  relief,  we  think 
for  that  reason  he  may  go  into  chan- 
cery." But  the  court  held  in  the  par- 
ticular case  that  the  only  thing  required 
to  be  ascertained  was  the  amount  of 
damage  which  could  be  done  by  requir- 
ing the  production  of  books  and  papers 
in  the  law  court  under  the  statute. 
Richmond  v.  Dubuque  &  Sioux  City  E. 
Co.,  33  Iowa  422.  See  also  Searcy  v. 
Miller,  57  Iowa  613,  10  N.  W.  912. 
And  see  Iowa  Code,  §3441. 

Massachusetts. — "The  statutory  pro- 
visions whereby  parties  are  made  com- 
petent witnesses  and  are  permitted  in 
suits  at  law  or  in  equity  to  obtain  from 
each  other  the  discovery  of  facts  and 
documents  by  filing  interrogatories, 
have  not  taken  away  the  jurisdiction 
of  the  court  to  entertain  bills  of 
discovery,  although  they  may  ef- 
fect the  exercise  of  this  jurisdiction 
in  reference  to  suits  brought  in  our  own 
court."  These  provisions  are  not  in- 
consistent with  the  statutes  relating  to 
bills  of  discovery  nor  with  the  general 
equity  jurisdiction  of  the  court  over 
such  bills.  Post  &  Co.  v.  Toledo,  etc. 
R.  Co.,  144  Mass.  341,  11  N.  E.  540. 

Michigan. — "Since  the  statutes  have 
allowed  parties  to  become  general  wit- 
nesses, there  seems  to  be  no  further  of- 
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fice  for  a  bill  of  discovery.  It  was 
never  as  desirable  a  means  of  obtaining 
the  testimony  of  a  party  as  the  present 
method.  But  it  was  the  only  means  for- 
merly existing  whereby  any  disclosure 
could  be  enforced  in  aid  of  legal  pro- 
ceedings. It  was  always  an  exceptional 
process,  confined  to  the  nr-essity  of  the 
case,  and  when  the  necessity  does  not 
exist  there  is  no  room  for  the  practice." 
Biopelle  v.  Doellner,  26  Mich.  102.  To 
same  effect,  see  Mulhern  v.  Grove,  111 
Mich.  528,  70  N.  W.  15;  Shelden  r.  Wal- 
bridge,  44  Mich.  251,  6  N.  W.  681. 

"Technically,  a  bill  of  discovery  is 
one  brought  in  aid  of  a  suit  at  law  and 
such  was  the  bill  held  to  have  become 
obsolete  in  Riopelle  v.  Doellner,  26 
Mich.  102."  The  right  of  discovery 
still  exists  in  creditors'  suits.  Mc- 
Creery  v.  Cobb,  93  Mich.  463,  53  N. 
W.  613  {following  Hubbard  v.  McNaugh- 
ton,  43  Mich.  220,  5  N.  W.  293);  Turn- 
bull  v.  Prentiss  Lumb.  Co.,  55  Mich.  387, 
21  N.  W.  375.  See  also  the  title 
"Creditors'   Suits." 

Missouri. — "It  was  long  ago  decided 
that,  since  the  adoption  of  our  code 
the  bill  of  discovery,  as  known  to  the 
ancient  chancery  practice,  no  longer 
prevailed  in  this  state;  our  courts  hold- 
ing that  the  statutory  provisions  for 
taking  depositions  have  done  away  with 
the  necessity  of  the  old  bill  of  discov- 
ery, and  that  while  the  deposition  was 
not  a  substitute  for  the  bill  of  discov- 
ery, all  that  could  now  be  accomplished 
by  means  of  a  bill  of  discovery  could 
now  be  accomplished  by  means  of  depo- 
sitions."  Vogelsong  v.  St.  Louis  Wood 
Fibre  Co.,  147  Mo.  App.  578,  126  S. 
W.  804.  See  also  Tyson  v.  Farm  & 
Home  Sav.  &  L.  Assn.,  156  Mo.  588,  57 
S.  W.  740;  Larimore  v.  Bobb,  114  Mo. 
446,  21  S.  W.  922;  Eek  v.  Hatcher,  58 
Mo.  235;  Bond  v.  Worley,  26  Mo.  253; 
State  V.  Donnell  Mfg.  Co.,  129  Mo.  App. 
206,  107  S.  W.  1112;  Strode  v.  From- 
meyer,  115  Mo.  App.  220,  91  S.  W.  167; 
Glavea  v.  Wood,  87  Mo.  App.  92; 
Blanke  v.  St.  Louis-Sonora  G.  &  S.  Min. 
Co.,   35   Mo.   App.   186. 

Minnesota.  —  The  code  of  civil  pro- 
cedure and  the  statutes  providing  for 
the  examination  of  parties  as  witnesses 
and  the  production  of  books  and  papers, 
have  abolished  bills  of  discovery.  "This 
was  practieallv  so  decided  in  Leuthold 
u.  Fairchild,  35  Minn.  99,  27  N.  W. 
503  and  28  N.  W.  218,  in  which  it  was 
held  that  the  courts  of  this  state  had 
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no  authority  to  order  a  party  to  make 
answer  to  written  interrogatories  pre- 
pared by  his  adversary  (a  bill  of  dis- 
covery in  legal  effect),  because  the  stat- 
ute provides  the  only  means  to  com- 
pel disclosures."  Turnbull  v.  Crick,  63 
Minn.  91,  65  N.  W.  135. 

New  Hampshire. — The  statutes  do 
not  deprive  equity  of  jurisdiction  on  the 
ground  that  a  full,  complete  and  ade- 
quate remedy  at  law  exists  where 
plaintiff  seeks  to  obtain  inspection  of 
machinery  before  trial,  since  such  in- 
spection could  not  under  the  statutes  be 
obtained  before  trial.  Eeynolds  v.  Bur- 
gess S.  Fibre  Co.,  71  N.  H.  332,  51  Atl. 
1075. 

New  Jersey. — "It  is  settled  in  this 
state  that  the  statutes  conferring  juris- 
diction for  discovery  upon  the  law 
courts  have  not  had  the  effect  of  divest- 
ing the  courts  of  equity  of  their  an- 
cient and  original  jurisdiction  for  dis- 
covery." Miller  v.  United  States  Casual- 
ty Co.,  61  N.  J.  Eq.  110,  47  Atl.  509. 

"The  power  given  to  courts  of  law  is 
not  so  complete  and  ample."  Shotwell's 
Admx.  v.  Smith,  20  N.  J.  Eq.  79;  Howell 
v.  Ashmore,  9  N.  J.  Eq.  82. 

That  statute  has  not  affected  defend- 
ant's right  to  discovery  by  cross-bill, 
see  Ames  v.  New  Jersey,  Franklinite 
Co.,   12   N.  J.   Eq.   66. 

New  York. — "It  is  true  the  statute 
has  not  taken  away  the  jurisdiction  of 
this  court  to  compel  discovery  by  vest- 
ing a  court  of  law  with  similar  power; 
but  it  is  a  rule  here  not  to  entertain 
a  bill  of  discovery  where  there  is  not 
a  clear  necessity  for  it."  Fitzhugh  v. 
Everingham,  2  Edw.  Ch.  605.  The  code 
has  since  abolished  the  bill.  See  supra, 
note  9. 

Ohio. — "All  the  aid  which  was  for- 
merly given  for  discovery  in  equity  is 
now  given  in  actions  at  law  and  the  bill 
of  discovery  is  practically  obsolete." 
Chapman  v.  Lee,  45  Ohio  St.  356,  13  N. 
E.  736.  See  also  Coughlin  v.  City  of 
Toledo,  12  Ohio  C.  C.  680. 

Pennsylvania. — "If  plaintiff  should 
find  that  it  needs  discovery  in  aid  of 
itB  action  at  law,  a  court  of  equity  will 
lend  its  assistance  for  the  purpose." 
New  York  Trust  Co.  v.  Langcliffe  Coal 
Co.,  227  Pa.  611,  76  Atl.  729.  See  also 
Taylor  &  McCoy  Coal  &  Coke  Co.  v. 
Hartman,  222  Pa.  172,  70  Atl.  1001. 

"The  Act  of  1798  it  has  been  said 
was  intended  to  supply  the  want  of  a 
bill  of  discovery  before  our  courts  were 


invested  with  powers  of  a  court  of 
equity  and  it  ought  to  be  enforced  free- 
ly and  decidedly  in  its  true  spirit;  al- 
though the  bill  of  discovery  is  in  some 
respects  the  better  remedy."  Pennsj'l- 
vania  Co.  for  Ins.  v.  Philadelphia,  etc. 
B.  Co.,  20  Phila.  (Pa.)  332.  See  also 
Cottrell   v.  Warren,  18  Pa.  487. 

Demurrer  to  bill  of  discovery  will  be 
sustained  where  the  end  sought  can  be 
accomplished  by  proceeding  under  the 
statute.  Eice  v.  West,  7  Pa.  Dtst.  764. 
Bhode  Island. — The  remedy  under 
Gen.  Laws,  ch.  244,  §47,  for  the  pro- 
duction of  documents  in  the  possession 
of  the  adverse  party  is  available  only 
to  parties  to  a  suit  or  proceeding  al- 
ready begun.  Without  deciding  wheth- 
er the  statutory  procedure  is  a  complete 
substitute  for  a  bill  of  discovery  in  aid 
of  a  pending  suit:  "The  familiar  of- 
fice of  a  bill  of  discovery  to  enable  a 
party  who  has  a  good  cause  of  action 
to  bring  his  suit  properly  is  still  as 
necessary  as  ever."  Clark  v,  Pihode 
Island  Locomotive  Wks.,  24  E.  I.  307, 
53  Atl.  47.  See  also  Hemenwav  r. 
Hemenway,  28  R.  I.  85,  65  Atl.  608; 
Arnold  v.  Pautuxet  Val.  Water  Co.,  JS 
E.  I.   189,  26  Atl.  55. 

The  provisions  of  the  statute  giving 
the  probate  court  power  to  compel  dis- 
closure as  to  property  of  estate  (Gen. 
Laws.  ch.  209,  §15;"  Eevision,  1909, 
ch.  307,  §10),  is  not  exclusive  of  the 
right  to  a  discovery  in  equity.  Stark- 
weather v.  Williams,  21  E.  I.  55,  41  Atl. 
1003.  See  Tillinghast  v.  Westcott. 
Slade  &  Balcom  Co.,  30  E.  I.  334,  7.3 
Atl.  306,  where  bill  of  discovery  was 
considered  though  question  of  statute 
not   raised. 

South  Carolina. — "The  right  to  ex- 
amine the  parties  to  an  action  as  wit- 
nesses conferred  by  the  statute  affords 
an  adequate  remedy  at  law  for  that 
class  of  cases  in  which  the  remedy  was 
formerly  allowed  in  equity  on  the 
ground  of  the  necessity  of  a  discov- 
ery." Hall  v.  Joiner,  1  S.  C.  186, 
quoted  with  approval  in  Easier  v.  South- 
ern E.  Co.,  60  S.  C.  117,  38  S.  E.  258. 
Tennessee. — "It  is  true  that  under  the 
statute  this  discovery  might  have  been 
had  in  the  court  of  law  in  which  the 
suit  is  pending.  But  this  does  not  affect 
the  jurisdiction  of  a  court  of  equity. 
And  for  obvious  reasons  it  may  have 
been  thought  preferable  to  resort  to  the 
latter  tribunal."  Elliston  v.  Hughes, 
1    Head   (Tenn.)    225. 
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further  and  base  the  retention  of  equitable  jurisdiction  on  the  doctrine 
that  a  court  of  equity  will  not  be  considered  ousted  of  its  jurisdiction 
of  any  recognized  equitable  remedy  except  upon  the  clearly  expressed 
intention  of  the  statute.14 


Since  either  party  may  have  the  bene- 
fit of  his  adversary's  testimony  as  a 
witness  it  is  not  necessary  to  resort  to 
a  bill  of  discovery.     Weckley  V.  Miller, 

I  Tenn.   Ch.  523. 

The  bill  of  discovery  in  equity  can- 
not be  maintained  where  there  is  no 
necessity  for  complainant  to  go  into 
a  court  of  equity,  but  his  remedy  is 
"ample  and  untrammeled"  in  the  law 
court.  Bucktown  Sulphur,  Copper  & 
Iron  Co.  17.  Fain,  109  Tenn.  56,  70  S. 
W.  813. 

Texas. — A  bill  for  discovery  alone 
does  not  lie  in  this  state,  but  as  an 
auxiliary  remedy  it  is  practically  given 
by  the  statute.  Hamner  v.  Garrett 
(Tex.  Civ.  App.),  133  S.  W.  1058;  Car- 
gill  v.  Kountze  Bros.,  86  Tex.  386,  22  S. 
W.  1015,  25  S.  W.  13;  Love  v.  Keowne, 
58  Tex.  191;  Cronkin  V.  Gay,  20  Tex. 
460. 

Washington. — "Bills  of  discovery  in 
aid  of  legal  actions  are  practically  ob- 
solete in  this  country,  for  the  reason 
that  judicial  procedure  is  so  regulated 
by  statute  that  there  is  no  longer  any 
necessity  for  filing  a  separate  bill  to 
obtain  a  discovery  of  facts  or  docu- 
ments material  to  the  support  or  defense 
of  an  action  at  law.  Our  statute 
(Code  Proc,  §§1660,  et  seq.)  provides 
fi  the  discovery  of  facts  by  the  plaint- 
iff in  an  action  by  means  of  interroga- 
tories addressed  to  the  defendant;  and, 
hence,  it  is  argued  that  that  method  of 
obtaining  a  discovery  is  exclusive  and 
no  other  can  be  recognized  or  employed. 
While  we  concede  that  a  technical  bill 
of  discovery  as  defined  by  appellant's 
counsel  would  not  be  proper  under  our 
procedure,  it  does  not  follow  that  de- 
fendants may  not  by  means  of  the 
pleadings  be  compelled  to  make  a  dis- 
covery of  facts  in  an  action  brought 
for  proper  relief."     Le  May  v.  Baxter, 

II  Wash.  649,  40  Pac.  122. 

"It  is  highly  probable  that  §§6009 
and  6047,  Bal.  Code,  were  intended  to 
supersede  the  old  practice  which  author- 
ized a  bill  of  discovery."  Cully  V.  Nor- 
thern Pac.  R.  Co.,  35  Wash.  241,  77  Pac. 
202. 

West  Virginia. — Under  the  equitable 
remedy  the  party  may  "sift  the   con- 

Vol.  VII 


science"  of  his  adversary  and  find  out 
"whether  he  can  safely  examine  him 
ms  a  witness.  .  .  .  We  are,  there- 
fore, of  opinion  that  the  statute  author- 
izing parties  to  suits  to  be  examined 
as  witnesses  has  not  deprived  any  party 
in  a  proper  case  of  his  right  to  resort 
to  his  bill  of  discovery."  Russell  v. 
Dickeschied,  24  W.  Va.  61. 

Wisconsin. — The  statutory  provision 
for  examination  of  the  party  before 
trial  (St.,  1898,  §4096)  is  a  substitute 
for  the  bill  of  discovery  under  the  old 
practice.  Cleveland  v.  Burnham,  60 
Wis.   16,   17   N.  W.   126,  18  N.    W.   190. 

The  effect  of  the  statute  is  to  abolish 
the  bill  of  discovery.  Kelley  v.  The 
Chicago  &  N.  W.  R.  Co.,  60  Wis.  480, 
19  N.  W.  521.  See  also  Whereat  v.  Ellis, 
65  Wis.  639,  27  N.  W.  630,  28  N.  W. 
333.  But  see  Meyer  v.  Garthwaite,  92 
Wis.  571,  66  N.  W.  704,  where  the  court 
intimates  that  a  discovery  might  still 
be  had  if  the  remedy  at  law  was  not 
adequate.  And  see  also  Hughes  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.,  122  Wis. 
258,  99  N.  W.  897. 

English. — One's  right  to  examine  his 
opponent  at  law  has  not  taken  away 
his  right  to  a  discovery  in  equity. 
Lowell  v.  Galloway,  17  Beav.  1,  51  Eng. 
Reprint  931. 

The  power  of  the  law  courts  under 
the  statute  to  call  for  production  of 
books  and  papers  is  not  commensurate 
with  that  which  the  courts  of  equity 
extend.  British  Empire  Shipping  Co. 
v.  Somes,  3  K.  &  J.  433,  69  Eng.  Re- 
print 1179.  See  also  In  re  Mysore 
West  Gold  Min.  Co.,  L.  R.  42  Ch.  Div. 
535. 

14.  Hurricane  Tel.  Co.  v.  Mohler,  51 
W.  Va.  1,  41  S.  E.  421;  Thompson  v. 
Whitaker  Iron  Co.,  41  W.  Va.  574,  23 
S.  E.  795,  following  Russell  v.  Dicke- 
schied,  24   W.   Va.   61. 

Federal  Cases.  —  ' '  Manifestly  such 
statutes  are  remedial  and  enlarging  in 
their  nature.  They  apply  to  courts  of 
law  and  are  not  intended  to  affect 
courts  of  equity  or  shear  them  of  their 
powers.  The  decision  of  Brown  v.  Mc- 
Donald made  possible  the  enforcement 
of  just  liabilities,  was  supported  by 
precedent  and  will  not  be  disturbed  by 
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this  court."     Kurtz  v.  Brown,  152  Fed. 
372,  81  C.  C.  A.  498. 

"The  court  knows  of  no  statute  en- 
acted by  congress,  nor  of  any  rule  pro- 
mulgated by  the  supreme  court,  which 
abridges  or  denies  the  original  juris- 
diction of  equity  to  entertain  bills  of 
discovery. "  Indianapolis  Gas  Co.  v. 
City  of  Indianapolis,   90   Fed.   196. 

The  power  of  the  courts  of  equity  to 
compel  the  production  of  documents  is 
not  at  all  affected  by  the  Judiciary 
Act  of  1789  (1  St.  82,  ch.  20,  §15, 
Rev.  St.  §724)  requiring  such  produc- 
tion, since  that  act  applies  only  to 
courts  of  law.  Kyder  v.  Bateman,  93 
Fed.  31. 

"It  does  not  follow  because  courts 
of  law  now  have  power  to  extend  such 
relief  that  a  court  of  equity  should  fore- 
go the  exercise  of  an  ancient  and  well 
settled  jurisdiction.  No  principle  is 
more  vigorously  asserted  by  courts  of 
equity  than  that  they  will  not  yield 
a  jurisdiction  once  legitimately  exer- 
cised because  an  enlargement  of  the 
ordinary  powers  of  courts  of  law  has 
rendered  a  resort  to  equity  no  longer 
necessary."  Colgate  v.  Compagnie 
Francaise  Du   Telegraphie,   23   Fed.   82. 

Alabama. — The  jurisdiction  of  chan- 
cery for  discovery  is  not  affected  by 
the  statutory  discovery  by  interrog- 
atories to  the  adverse  party;  that 
remedy  is  only  cumulative  (Sloss-Shef- 
field  Steel  &  Iron  Co.  v.  Marvland  Cas- 
ualty Co.,  167  Ala.  557,  52  So."  751;  Hor- 
ton  V.  Moseley,  17  Ala.  794;  Mallory 
V.  Matlock,  10  Ala.  595),  nor  by  the 
provisions  relating  to  the  production  of 
books  and  papers  (Nixon  V.  Clear  Creek 
Lumb.  Co.,  150  Ala.  602,  43  So.  805). 

The  statutory  changes  in  the  com- 
mon law  rule  respecting  the  examina- 
tion of  parties  as  witnesses  has  not 
ousted  the  chancery  court  of  its  well 
established  jurisdiction  in  matters  of 
discovery.  Coleman  v.  Elliott,  147  Ala. 
689,  40  So.  666;  Wood  v.  Hudson,  96 
Ala.  469,  11  So.  530;  Virginia  &  Ala. 
Min.  &  Mfg.  Co.  v.  Hale,  93  Ala.  542, 
9  So.  256;  Handley  V.  Heflin,  84  Ala. 
600,  4  So.  725;  Shackelford  v.  Bank- 
head,  72  Ala.  476;  Cannon  v.  McNab, 
48   Ala.   99. 

Illinois.  —  "Contemporaneously  with 
the  adoption  of  section  9,  chapter  51, 
Hurd's  Revised  Statutes,  providing  for 
the  production  of  books  and  writings 
containing  evidence  pertinent  to  the  is- 
i  any  action  at  law,  the  legislature 


adopted  sections  1  and  20  of  the  Chan- 
cery Act  (sees.  1  and  20,  chapter  22, 
Hurd's  Revised  Statutes)  governing 
proceedings  in  equity.  It  does  not  ap- 
pear from  these  provisions  of  the  stat- 
utes or  any  other  provisions  to  which 
our  attention1  has  been  directed  that 
the  legislature  has  abolished  or  even 
limited  the  inherent  jurisdiction  of 
equity  courts  to  grant  relief  by  way 
of  bills  of  discovery.  Unless  there  is 
some  legislation  to  be  found,  and  we 
know  of  none,  expressly  or  by  neces- 
sary implication  abolishing  bills  of  dis- 
covery, the  well  recognized  jurisdiction 
of  equity  courts  to  grant  such  relief 
must  be  held  as  concurrent  with  the 
jurisdiction  of  courts  of  law."  Gar- 
den City  Sand  Co.  v.  People,  118  111. 
App.  372.  To  the  same  effect,  Ken- 
rlallville  Refrigerator  Co.  v.  Davis,  40 
111.  App.  616;  Grimes  v.  Hilliary,  38  111. 
App.  246.  And  see  Swedish-American 
Tel.  Co.  v.  Fidelity  Casualty  Co.,  208 
111.  562,  70  N.  E.  768;  Lester  v.  People, 
150  111.  408,  23  N.  E.  387,  37  N.  E 
1004. 

Kentucky.— The  statutes  giving  the 
parties  power  in  proceedings  at  law  be- 
fore justices  of  the  peace  to  require 
each  other  to  answer  on  oath  in  rela- 
tion to  the  truth  of  matters  relied  on 
does  not  oust  the  chancery  court  of 
jurisdiction.  They  might  not  afford  an 
adequate  remedy  where  a  party  is  a 
non-resident,  but  assuming  the  justice 
of  the  peace  has  authority  by  virtue 
of  these  statutes  to  compel  discovery 
by  a  non-resident  such  jurisdiction  is 
not  exclusive  but  concurrent.  Semple 
v.  Murphy,  8  B.  Mon,  (Ky.)  271. 

Maryland.— By  Code  of  1888,  art.  75, 
§94  (Pub.  Gen.  Laws,  art.  75,  §99)  "it 
is  provided  in  substance  that  in  pro- 
ceedings at  law  the  court  shall  have 
power  to  require  the  justice  to  answer 
any  bill  of  discovery  only  which  may 
be  filed  in  cases  and  under  circum- 
stances where  they  might  be  compelled 
to  produce  original  books  or  writings, 
or  answer  such  bill  of  discovery  by 
the  ordinary  rules  of  proceeding  in 
chancery.  This  provision  has  been  the 
law  of  Maryland  since  1796,  having 
been  enacted  in  that  year.  We  are 
not  aware  that  it  has  ever  before  been 
supposed  or  suggested  that  this  statute 
ousted,  the  jurisdiction  undoubtedly 
possessed  by  a  court  of  equity  over 
this  subject  from  very  early  times." 
Union   Passenger  R.   Co.  v.  Mayor,   etc. 
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It  is  clear  that  the  effect  of  the  statutes  has  been  to  make  the  remedy 
much  less  frequently  resorted  to  than  formerly,"  and  it  is  said  that 
bills  of  discovery  will  be  allowed  only  in  exceptional  cases.10 

C.  Of  the  Equitable  Jurisdiction.  —  1.  Power  Inherent  in 
Equity.  —  The  power  to  enforce  discovery  is  one  of  the  original  and 
inherent  powers  of  a  court  of  equity,17  and  it  is  a  power  which  is 
freely  used  in  proper  cases;18  but  no  such  power  is  found  in  the  law 


of  Baltimore,  71   Md.   238,   17  Atl.  933. 

Mississippi. — The  statute  under  which 
lefendant  could  have  taken  the  testi- 
mony of  the  complainants  does  not 
oust  the  court  of  chancery  of  its  orig- 
inal jurisdiction  of  cross-bills  when  filed 
for  discovery  only.  It  only  furnishes 
a  cumulative  mode  of  obtaining  the 
testimony.  Millsaps  v.  Pfeiffer,  44  Miss. 
805,  approved  ami  followed  in  Key- 
stone Lumber  Yard  V.  Yazoo  &  M.  V. 
R.  Co..  96  Miss.  116,  50  So.  445,  which 
bases  its  conclusion  that  the  chancery 
court  has  jurisdiction  to  entertain  a 
bill  for  discovery  although  the  plaintiff 
may  have  a  legal  means  of.  obtaining 
proof,  on  Millsaps  v.  Pfeiffer  and  on 
Woods  V.  Riley,  72  Miss.  73,  18  So. 
384,  where  it  is  held  that  the  constitu- 
tion has  extended  the  powers  of  the 
chancery  court  as  to- affording  auxiliary 
relief. 

New  Hampshire. — Even  where  the 
testimony  can  be  obtained  under  the 
statutes  it  is  doubtful  if  they  deprive 
the  court  of  jurisdiction.  Reynolds  v. 
Burgess  S.  Fibre  Co.,  71  N.  H.  332,  51 
Atl.  1075;  citing  Wheeler  v.  Wadleigh, 
37  N.  H.  55. 

England. — The  jurisdiction  is  concur- 
rent. British  Empire  Shipping  Co.  V. 
Somes,  3  K.  &  J.  433,  69  Eng.  Reprint 
1179.  See  also  In  re  Mysore  West 
Gold  Min.  Co.,  L.  R.  42  Ch.  Div.  535. 

15.  "Bills  of  discovery  t*re  rarely 
of  late  resorted  to.  They  have  fallen 
into  a  condition  of  'innocuous  desue- 
tude.' "  Preston  v.  Smith,  26  Fed. 
884.  See  also  Southern  Pac.  R.  Co.  V. 
United  States,  200  U.  S.  341,  26  Sup. 
Ct.  296,  50  L.  ed.  507;  Miller  V.  Moise, 
168  Fed.  940;  Indianapolis  Gas  Co.  V. 
Indianapolis,  90  Fed.  196;  United  States 
V.  McLaughlin,  24  Fed.  823. 

"Bills  merely  for  discovery  are  of 
much  less  frequent  and  extensive  use 
now  than  formerly  because  of  the  stat- 
utory provisions  for  examination  of  par- 
ties to  action  at  law  as  witnesses." 
Hurricane  Tel.  Co.  r.  Mohler,  51  W. 
Va.    1,   41    S.    E.    421 
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16.  Brown  V.  McDonald,  130  Fed. 
964,  judgment  reversed  in  133  Fed.  897, 
67  C.  C.  A.  59.  See  also  Miller  v. 
Moise,  16S  Fed.  940;  Field  v.  Hastings, 
65  Fed.  279. 

17.  Kelley  v.  Boetteher,  85  Fed.  55, 
29  C.  C.  A.  14. 

"The  right  to  call  upon  the  oppos- 
ing party  for  knowledge  within  his  pos- 
session has  always  been  sustained  by 
courts  of  equity.  The  exercise  of  that 
right  is  found  so  beneficial  that  the 
power  to  enforce  discovery  has  been 
almost  universally  granted  to  courts  of 
law  and  is  exercised  summarily,  on 
motion,  as  justice  may  require."  Mont- 
rose v.  Wannamaker,  21  Abb.  N.  C. 
(N.  Y.)   478. 

"That  bills  for  discovery  and  relief 
inhered  in  the  ancient  jurisdiction  of 
courts  of  chancery  in  England  at  the 
time  of  the  adoption  of  the  federal 
judiciary  act  is  beyond  question.  This 
being  so,  the  like  jurisdiction  inheres 
in  the  federal  courts,  unless  abolished 
by  statutes,  changed  or  modified  by 
some  rule  adopted  by  the  supreme 
court.  No  such  statute  has  been  passed 
and,  so  far  from  the  supreme  court 
having  interdicted  the  practice,  the 
rules  in  equity  40,  41,  and  44,  express- 
ly recognize  the  existence  of  bills  for 
discovery."  McMullen  Lumb.  Co.  V. 
Strother,  136  Fed.  295,  69  C.  C.  A.  433. 
See  Reynolds  v.  Burgess  S.  Fibre  Co., 
71  N.  H.  332,  51  Atl.  1075,  where  the 
jurisdiction  is  based  on  statute  con- 
ferring equity  powers  specifically  men- 
tioning discovery  (Pub.  St.  ch.  205, 
§1). 

18.  In  Montrose  v.  Wannamaker,  21 
Abb.  N.  C.  (N.  Y.)  478,  it  was  said 
that  defendants  were  "  in  error  in  sup- 
posing that  the  power  to  enforce  dis- 
covery is  resorted  to  with  reluctance. 
On  the  contrary,  wherever  confidential 
relations  exist,  courts  are  swift  to  en- 
force frank  and  full  disclosure  of  all 
facts  in  which  the  parties  have  a  com- 
mon interest." 
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courts  except  in  so  far  as  it  has  been  granted  to  them  by  statute.19 
2.  Discovery  as  an  Independent  Source  of  Equitable  Jurisdiction. 
The  jurisdiction  is  auxiliary  and  limited  to  the  function  of  furnishing 
evidence  in  aid  of  pending  or  anticipated  action.20  It  is  an  elemental 
principle  that  the  bill  must  not  only  be  needed  to  properly  prosecute 
or  defend,  but  that  it  is  to  be  used  for  that  purpose.21 

The  source  of  equitable  jurisdiction  in  matters  of  legal  cognizance 
arises  from  the  inadequacy  of  the  legal  remedies.22     It  is,  moreover, 


19.  Larson  v.  Salt  Lake  City,  34 
Utah   318,   97   Pac.   483. 

"As  the  Orphan's  Court  has  not  the 
general  powers  of  a  court  of  equity  it 
cannot  entertain  a  bill  of  discovery." 
Brinker  v.  Brinker,  7  Pa.  53. 

"This  court  cannot  entertain  bills 
for  discovery  which  do  not  pray  for  re- 
lief and  seek  a  discovery  only  in  aid 
of  an  action  at  law  .  .  .  for  the 
reason  that  by  the  statute  its  jurisdic- 
tion is  limited  to  cases  in  which  it  can 
give  relief;  and  to  other  cases  in  which 
the  power  to  require  a  discovery  is 
specially  given."  Warren  v.  Baker,  43 
Me.   570. 

20.  Terrell  V.  Southern  R.  Co.,  164 
Ala.  423,  51  So.  254;  Virginia  &  Ala. 
Min.  &  Mfg.  Co.  v.  Hale,  93  Ala.  542, 
9  So.  256. 

"Discovery  is  prayed  for  in  the  bill. 
But  apart  from  the  fact  that  the  proofs 
disclose  no  call  for  such  relief,  it  is 
to  be  noted  that  ordinarily  discovery 
is  not  an  independent  ground  of  relief 
but  is  incidental  to  and  dependent  on 
other  grounds."  Erskine  V.  Forest  Oil 
Co.,  80  Fed.  583,  citing  Hare,  Disc, 
§§6-8,   and   Story   Eq.   PI.    §331. 

"I  do  not  understand  that  a  bill 
can  be  sustained  solely  for  the  sake  of 
discovery.  At  least  that  is  the  gen- 
eral rule."  Preston  V.  Smith,  26  Fed. 
884. 

The  court  in  D'Wolf  v.  D'Wolf,  4 
R.  I.  450,  said:  "If  this  bill  be  what 
the  counsel  claims  that  it  is,  a  bill 
asking  for  information  merely  and  with 
no  view  to  ulterior  proceeding  or  to 
relief  of  any  kind,  the  plaintiff,  in  that 
case,  can  have  no  standing  in  a  court 
of  equity,  and  his  bill  must  be  dis- 
missed. " 

Where  no  action  has  been  brought 
or  where  an  action  has  been  brought 
and  afterwards  abandoned,  and  no  other 
action  is  intended  to  be  brought,  dis- 
covery will  not  be  granted.  Wilmot  v. 
Maccabe,  4  Sim.  263,  58  Eng.  Reprint 
99. 


A  bill  cannot  be  sustained  as  a  bill 
for  discovery  alone  which  "does  not 
allege  that  discovery  is  sought  in  aid 
of  a  proceeding  in  any  other  court,  but 
on  the  contrary  seeks  to  enjoin  a  pend- 
ing proceeding  so  as  to  give  the  court 
of  chancery  sole  power  to  grant  relief 
for  the  grievance  set  forth."  Streeter 
r.  Braman,  76  N.  J.  Eq.  371,  74  Atl. 
659. 

21.  United  New  Jersey  R.,  etc.  Co. 
v.  Hoppock,  28  N.  J.  Eq.  261;  Cardale 
r.  Watkins,  5  Madd.  18,  56  Eng.  Re- 
print 801. 

Therefore  the  remedy  of  a  stock- 
holder who  wishes  to  see  the  corpora- 
tion books  is  mandamus  and  not  bill 
of  discovery.  Fuller  v.  Hollander  &  Co., 
61  N.  J.  Eq.  648,  47  Atl.  646;  Trimble 
v.  American  Sugar  Ref.  Co.,  61  N.  J. 
Eq.  340,  48  Atl.  912.  See  also  Hub 
Construction  Co.  V.  New  England  Breed- 
er's Club,  74  N.  H.  282,  67  Atl.  574; 
Williamsport  v.  Citizens'  Water  &  Gas 
Co.,  232  Pa.  232,  81  Atl.  316. 

An  option  to  mine  coal  provided  that 
defendant,  the  owner,  should  notify 
plaintiff,  the  holder  of  the  option,  of 
terms  offered  by  any  other  person 
whereupon  it  became  plaintiff's  duty  to 
either  start  mining  the  coal  on  the  same 
terms'  or  surrender  all  right  under  the 
option.  Defendant  notified  plaintiff  of 
such  an  offer  but  refused  to  give  the 
name  of  the  person  who  had  made  same 
on  the  ground  that  when  a  previous 
offer  had  been  communicated  to  plaintiff 
with  the  name  of  the  party  plaintiff 
had  prevented  the  consummation  of  the 
deal  by  notifying  such  other  party  of 
its  option.  The  court  refused  plaintiff's 
bill  for  a  disclosure  of  the  name  of 
such  person.  Taylor  &  McCoy  Coal  & 
Coke  Co.  v.  Hartman,  222  Pa.  172,  70 
Atl.   1001. 

22.  Sloss-Sheffield  Steel  &  Iron  Co. 
V.  Maryland  Casualty  Co.,  167  Ala.  557, 
52  So.  751;  Terrell  v.  Southern  R,  Co., 
164  Ala.  423,  5]  So.  254;  Virginia  & 
Ala.  Min.  &  Mfg.  Co.   v.  Hale,  93  Ala. 
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clear  that  the  mere  asking  for  discovery  does  not  of  itself  confer  any 
jurisdiction  in  equity.-3  The  equitable  right  to  discovery  has  been 
said  to  be  a  ground  for  jurisdiction  where  uncertainty  has  been 
brought  about  through  joint  action  of  defendants.24 


542,  9  So.  256;  Handley  V.  ITeflin,  84 
Ala.  600,  4  So.  725;  Shackleford  v. 
Bankhead,  72  Ala.  476;  Continental 
Life  Ins.  Co.   V.  Webb,  54  Ala.   6S8. 

The  Act  of  Congress  (Rev.  St.  §724; 
U.  S.  Comp.  St.,  p.  5S3)  furnishes  a 
complete  remedy  at  law  and  so  the 
court  cannot  take  equitable  jurisdiction 
as  on  an  accounting  where  only  a  single 
fact  need  be  made  out  on  which  com- 
plainant's case  must  stand  or  fall,  and 
that  fact  can  be  readily  ascertained 
from  defendant's  books.  London  Guar- 
antee &  Ace.  Co.  r.  Doyle,  130  Fed.  719. 
See  also  Safford  v.  Ensign  Mfg.  Co., 
120  Fed.  480,  56  C.  C.  A.  630. 

In  Miller  r.  Moise,  168  Fed.  940,  the 
court  pointed  out  that  all  the  informa- 
tion that  the  complainant  required  could 
"be  obtained  either  by  taking  the 
deposition  of  certain  persons  named  in 
these  bills  as  respondents,  or  by  the 
cross-examination  of  the*  plaintiff  .  .  . 
or  by  inquiry  in  the  public  record  of- 
fice of  the  appropriate  county  ...  or 
by  the  usual  notice  to  plaintiff's  coun- 
sel to  produce  certain  papers."  So  dis- 
covery was  not   allowed. 

In  United  States  t\  Bitter  Root 
Devel.  Co.,  200  U.  S.  451,  26  Sup.  Ct. 
318,  50  L.  ed.  550,  "no  discovery  was 
alleged  to  be  necessary  in  aid  of  any 
action  at  law,  although  the  bill  showed 
that  several  such  actions  had  in  fact 
been  commenced.  The  facts  averred 
did  not  show  jurisdiction  for  the  gen- 
eral  purpose  of   discovery." 

"The  jurisdiction  of  a  court  of 
equity  in  this  regard  rests  upon  the 
inability  of  the  courts  of  common  law 
to  obtain  or  to  compel  such  testimony 
to  be  given.  It  has  no  other  founda- 
tion. .  .  .  The  courts  of  common  law 
having  full  power  to  compel  the  attend- 
ance of  witnesses,  it  follows  that  the 
aid  of  equity  can  alone  be  wanted  for 
a  discovery  in  those  cases  where  there 
is  no  witness,  to  prove  what  is  sought 
from  the  conscience  of  an  interested 
party. ' '  Brown  v.  Swann,  10  Pet.  (U. 
S.)   497,  9  L.  ed.  508. 

Where  the  court  determines  that  the 
action  is  properly  at  law  and  not  in 
equity  it  will  not  retain  jurisdiction 
for   the   purposes  of   discovery  if   such 
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discovery  can  as  well  be  made  in  the 
action  at  law.  Sugar  Beets  Product 
Co.  v.  Lyons  Beet  Sugar  Ref.  Co.,  161 
Fed.  215*. 

Equity  has  no  jurisdiction  to  grant 
a  prayer  for  discovery  in  aid  of  relief 
sought  as  to  which  the  legal  remedy  is 
perfect.  De  Bevoise  V,  Hand  &  W.  Co., 
67   N.   J.   Eq.   472,   58   Atl.   91. 

23.  Where  no  suit  is  pending  and 
the  bill  as  to  the  other  relief  asked 
is  without  equity,  jurisdiction  will  not 
be  retained  because  discovery  is  sought. 
Plaintiff  filed  a  bill  to  enforce  his  sup- 
posed rights  in  land  in  the  nature  of 
a  suit  to  quiet  title,  but  the  appropri- 
ate remedy,  if  he  had  any,  was  at 
law — either  ejectment  or  unlawful  de- 
tainer. Discovery  was  sought  as  to  the 
extent  of  a  claimant's  possession.  Say- 
ers  v.  Tallassee  Falls  Mfg.  Co.,  167 
Ala.  553,  52  So.  892. 

Where  there  is  no  independent  ground 
of  equitable  jurisdiction  and  it  does 
not  appear  that  a  discovery  would  dis- 
close such  grounds,  the  court  of  equity 
will  not  retain  such  jurisdiction  merely 
because  a  discoverv  is  asked  for. 
Welles  v.  Rhodes,  59  *Conn.  498,  22  Atl. 
286;  Middletown  Bank  v.  Russ,  3  Conn. 
135. 

All  the  discovery  asked  in  Nesbit  v. 
St.  Patrick's  Church,  9  N.  J.  Eq.  76, 
was  of  two  or  three  receipts  and  vouch- 
ers of  payments,  knowledge  of  which 
was  not  needed  by  complainant  for  any 
specific  purpose. 

Discovery  asked  in  aid  of  proceed- 
ings which  should  have  been  brought 
in  a  state  probate  court  was  not  al- 
lowed in  Johnson  v.  Ford,  109  Fed.  501. 

The  necessity  for  attaching  interrog- 
atories to  a  pleading  would  not  make 
the  action  necessarily  equitable  in  its 
nature.  Coughlin  v.  City  of  Toledo, 
12  Ohio  C.  C.  680. 

24.  A  carrier  and  a  compress  com- 
pany acting  under  a  joint  traffic  ar- 
rangement had  commingled  different 
shipments  of  cotton,  had  changed  the 
marks  thereon,  and  by  other  similar 
acts  had  created  such  uncertainty  and 
confusion  that  the  holders  of  bills  of 
lading    could    not    tell     whom     to     sue. 
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3.  Failure  of  Relief  as  Affecting  Right  to  Discovery.  —  Upon  a 
bill  praying  for  relief  and  discovery,  the  discovery  cannot  be  granted 
if  the  complainant  is  not  entitled  to  the  relief,25  and  this  rule  extends 
to  those  cases  in  which  the  court  cannot  extend  the  relief  because  it 
has  no  jurisdiction  of  the  subject-matter  thereof.28 

While  there  is  a  conflict  as  to  whether  the  rule  extends  to  pure 
bills  of  discovery,27  it  seems  to  be  settled  that  a  plea  in  bar  to  the 
action  at  law  will  be  a  bar  to  the  discovery,  if  the  plea  goes  to  the 
whole  cause  or  right  of  action.28 


Mississippi   Compress  &  Warehouse   Co. 
v.  Levy,  83  Miss.  774,  36  So.  281. 

See  also  Enochs  v.  Mississippi  Bank 
&  Tr.  Co.,  87  Miss.  325,  39  So.  529. 

25.  U.  S. — Atkinson  v.  Adams,  163 
Fed.  671.  Conn.— Welles  v.  Rhodes,  59 
Conn.  498,  22  Atl.  286;  Middleton  Bank 
V.  Russ,  3  Conn.  135'.  Ga.— Veile  v. 
Ivin,  133  Ga.  794,  66  S.  E.  1087.  Md. 
Redciington  V.  Lanahan,  59  Md.  429. 
Mass. — Brown  v.  Corey,  191  Mass.  189, 
77  N.  E.  838;  Emery  v.  Bidwell,  140 
Mass.  271,  3  N.  E.  24;  Walker  v.  Brooks, 
125  Mass,  241;  Ahrend  v.  Odiorne,  118 
Mass.  261;  Pool  v.  Lloyd,  5  Met.  525. 
N.  J. — Courter  v.  Crescent  Sew.  Mach. 
Co.,  60  N.  J.  Eq.  413,  45  Atl.  609; 
Jewett  V.  Bowman,  29  N.  J.  Eq.  174. 
Eng  —  Angell  t\  Angell,  1  Sim.  &  S.  83, 
57  Eng.  Reprint  33;  Sutton  v.  Scar- 
borough, 9  Ves.  Jr.  71,  32  Eng.  Reprint 
528;  Collis  v.  Swayne,  4  Bro.  C.  C.  480, 
29  Eng.  Reprint  999;  Price  v.  James, 
2  Bro.  C.  C.  319,  29  Eng.  Reprint  175. 

"If  the  plaintiff  does  not  show  a 
title  to  sue,  he  shows  no  title  to  dis- 
covery." Reiner  v.  Marquis  of  Salis- 
bury,  (1875)   L.  R.  2  Ch.  Div.  378. 

Where  plaintiff  sues  to  quiet  title 
and  defendant  demurs  and  prays  dis- 
covery as  to  plaintiff's  title,  since  the 
demurrer  admits  the  facts  alleged  in 
plaintiff's  bill,  and  under  these  allega- 
tions defendant  has  no  title,  the  dis- 
covery will  not  be  granted.  Stevens  v. 
Goodenough,    83    Vt.    303,    75    Atl.    398. 

26.  State  v.  Denton,  229  Mo.  187, 
129  S.  W.  709;  Collins  v.  Sutton,  94 
Va.  127,  26  S.  E.  415. 

Where  a  bill  for  an  accounting  and 
for  discovery  fails  to  make  out  a  case 
for  equitable  relief  under  eithrr  of  the 
heads  contended  for,  equity  cannot  take 
jurisdiction  by  adding  together  the 
several  insufficient  grounds  and  so 
forming  the  basis  for  equitable  relief. 
Terrell  v.  Southern  R.  Co.,  164  Ala. 
423,  51  So.  254. 


"Having  once  conceded  that  the 
fraud  complained  of  constitutes  no 
ground  for  equitable  relief,  we  ought 
not  to  bring  it  forward  as  a  'circum- 
stance' which  when  combined  with  dis- 
covery will  draw  the  entire  controversy 
into  equitv. "  Griesa  v.  Mutual  Life 
Ins.  Co.,  169  Fed.  509,  94  C.  C.  A.  635, 
reversing   156   Fed.   398. 

27.  "The  court  in  Miller  v.  Ford, 
1  N.  J.  Eq.  365,  adopted  the  modern 
English  rule,  that  when  a  plaintiff  on 
a  bill  praying  relief  is  not  entitled  to 
relief  he  is  not  entitled  to  discovery. 
.  .  .  The  expression  in  Miller  v.  Ford, 
'that  when  a  party  is  not  entitled  to 
relief  he  is  not  entitled  to  a  discovery,' 
is  strictly  correct  when  applied  as  it 
was  in  that  case,  to  a  bill  for  relief; 
but  not  correct  when  applied  to  a  bill 
for  discovery  only,  when  not  praying 
relief."  Metier 's  Admr.  v.  Metier,  18 
N.  J.  Eq.  270,  affirmed,  19  N.  J.  Eq. 
457. 

"It  is  now  well  settled  that  a  plea, 
when  good  to  the  relief  is  good  also 
to  the  discovery,  especially  if  the  bill 
is  for  relief  as  well  as  discovery,  which 
was  the  ancient  doctrine;  and  at  the 
present  time  the  same  principle  applies 
to  a  bill  for  discovery  merely. ' ' 
Cliapin  v.  Coleman,  11  Pick.  (Mass.) 
331. 

See  also  Hindman  r.  Taylor,  2  Bro. 
C.  C.  7,  29  Eng.  Reprint  44,  2  Dick. 
661,  21  Eng.  Reprint  425;  Robertson 
V,  Lubbock,  4  Sim.  161,  58  Eng.  Re- 
print 61. 

28.  Discovery  will  not  lie  where  if 
the  facts  sought  to  be  discovered  were 
disclosed  they  could  not  be  so  used  as 
to  support  or  sustain  any  title  or  in- 
terest  of  the  complainant  or  enable  him 
to  sustain  any  action  for  any  vested 
interest.  Fiske  v.  Slack,  21  Pick. 
(Mass.)  361.  See  also  Miller  v.  United 
States  Cas.  Co..  61  N.  J.  Eq.  110,  47 
Atl.   500,   which   holds   that    the    validitj 
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4.  Retaining-  Bill  To  Grant  Further  Relief .  —  Whether  equity 
having  taken  jurisdiction  for  the  purpose  of  a  discovery  will  retain 
it  and  determine  the  whole  controversy,  though  matters  otherwise 
cognizable  in  lav:  are  involved  therein,  is  a  question  on  which  there 
is  considerable  conflict,29  some  courts  holding  that  the  jurisdiction 
will  be  retained,30  others  that  it  will  not  be,31  and  still  others  basing 
their  decision  upon  the  adequacy  of  the  relief  which  can  be  obtained 
in    the    law    courts,32    or    the    desire    to   put    an   end  to  the  litiga- 


of  a  plea  in  bar  to  a  legal  action  can- 
not be  extended  beyond  the  rule  laid 
down  in  Kobertson  r.  Lubbock,  4  Sim. 
161,  58  Eng.  Reprint  61,  that  the  plea 
to  be  a  good  plea  to  the  discovery  must 
extend  to  the  whole  right  of  action  or 
to  all  the  circumstances  which  together 
constitute  the  cause  of  action. 

29.  The  rule  has  been  "often  stated 
in  the  books,  but  as  to  the  proper 
limits  of  which  the  authorities  are  con- 
flicting." Buzard  V.  Houston,  119  U. 
S.  347,  7  Sup.  Ct.  249,  30  L.  ed.  451. 

Federal  Equity  Rules,  1912.— Rule  23 
promulgated  Nov.  4,  1912,  reads  as  fol- 
lows: "If  in  a  suit  in  equity  a  matter 
ordinarily  determinable  at  law  arises, 
such  matter  shall  be  determined  in  that 
suit  according  to  the  principles  ap- 
plicable, without  sending  the  case  or 
question  to  the  law  side  of  the  court." 

30.  "It  is  true  that  if  certain  facts 
essential  to  the  merits  of  a  claim  purely 
legal  be  exclusively  within  the  knowl- 
edge of  the  party  against  whom  that 
claim  is  asserted,  he  may  be  required 
in  a  court  of  chancery  to  disclose  those 
facts,  and  the  court  being  thus  rightly 
in  possession  of  the  cause,  will  proceed 
to  determine  the  whole  matter  in  con- 
troversy." Russell  v.  Clark,  7  Cranch 
(U.   S.)    69,   3   L.   ed.   271. 

The  court  will  "retain  and  make  an 
end  of  it  and  not  turn  the  parties 
over  to  another  forum  so  as  to  produce 
circuity  of  action."  Smith  v.  Smith's 
Admr.,  92  Va.  696,  24  S.  E.  280.  To 
the  same  effect,  see  Larkev  v.  Gardner, 
105  Va.  718,  54  S.  E.  8*86;  Roanoke 
St.  R.  Co.  v.  Hicks,  96  Va.  510,  32  S. 
E.  295;  Lyons  v.  Miller,  6  Gratt  ^Va.) 
427;  Chichester's  Exrx.  v.  Vass'  Admr., 
1   Mimf.   (Va.)   98. 

Where  "discovery  is  had  showing 
facts  that  warrant  relief  in  equity  or 
at  law  the  court  having  obtained  jur- 
isdiction of  the  cause  may  award  such 
relief  as  proper  for  courts  of  equity 
to  grant  if  relief  as  well  as  discovery 
be  prayed  for  in  the  bill.  ...     If  the 
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discovery  shows  the  proper  relief  to 
be  an  award  of  damages  that  ought  to 
be  ascertained  by  a  jury,  an  issue  can 
be  framed  and  tried  in  the  same  suit 
without  sending  the  parties  to  an  ac- 
tion at  law.  Lar.cy  v.  Randlctt,  80 
Me.  169,  13  Atl.  6S6. 

31.  When  chancery  has  taken  juris- 
diction for  purposes  of  discovery  of  a 
matter  properly  determinable  in  a 
court  of  law,  the  rule  in  this  state  is 
that  the  end  having  been  attained  the 
party  seeks  his  redress  in  the  proper 
tribunal  at  law.  Little  V.  Cooper,  10 
N.  J.  Eq.  273;  Brown  v.  Edsall,  9  N.  J. 
Eq.  256.  See  also  Hoppocks'  Exrs. 
v.  United  New  Jersey  R.  &  C.  Co.,  27 
N.  J.  Eq.  286. 

The  court  will  not  retain  jurisdic- 
tion because  of  a  discovery  asked  on 
an  accounting  when  accounting  in 
equity  not  maintainable.  Plaintiff's 
remedy  was  at.  law.  New  York  Trust 
Co.  v.  Langcliffe  Coal  Co.,  227  Pa.  611, 
76  Atl.  729;  Elk  Brew.  Co.  v.  Neubert, 
213  Pa.  171,  62  Atl.  782;  Holland  v. 
Hallahan,  211  Pa.  223,  60  Atl.  735. 
But  see  Kane  v.  Eire  Ins.  Co.,   infra. 

32.  Under  the  old  equity  practice  it 
was  common  for  a  court  of  equity  hav- 
ing taken  cognizance  of  a  case  for  the 
purpose  of  obtaining  a  discovery  to  re- 
tain jurisdiction  for  the  purpose  of 
giving  relief  asked  for,  but  where  a 
court  of  law  had  ample  power  to  award 
full  relief,  a  court  of  equity  ordinarily 
refured  to  take  cognizance  of  the  case. 
Chapman  r.  Lee,  45  Ohio  St.  356,  13 
N.  E.  736.  See  also  Hawkins'  Exrs. 
V.  Sumpter,  4  Desaus.    (S.  C.)    102. 

"It  is  a  very  unfounded  conception  , 
that  every  resort  to  chancery  for  the 
ascertainment  of  a  fact  transfers  the 
jurisdiction  over  the  cause  from  law  to 
equity  when  manj%  and  perhaps  most, 
of  the  facts  are  disputed,  and  many 
questions  of  law  remain  open  for  deci- 
sion." Middletown  Bank  v.  Russ,  3 
Conn.  135. 

"Although  relief  may  be  and  usually 
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tion.33  The  question  has  been  further  complicated  by  having  drawn 
into  it  constitutional  provisions  regarding  the  court's  powers.3'1 

However,  the  decisions  are  uniform  that  the  discovery  cannot  be 
invoked  as  a  mere  pretext  to  bring  into  equity  cases  properly  triable 
at  law.33  Therefore,  as  soon  as  it  appears  that  the  party  is  not  en- 
titled to  a  discovery,  the  bill  will  be  dismissed.36 

Where  actions  are  pending  in  both  courts  it  seems  that  the  better 


is  given  consequent  upon  discovery, 
it  has  been  held,  and  such  is  the  set- 
tled doctrine,  under  the  limited  juris- 
diction of  this<  court  in  equity,  that 
such  relief  ought  not  to  be  given  when 
to  obtain  the  verdict  of  a  jury  is  the 
most  appropriate  proceeding  to  ascer- 
tain the  extent  of  the  relief."  Warren 
f.  Baker,  43  Me.  570.  See  also  Wood- 
man r.  Freeman,  25  Me.  531;  Coombs 
V.  Warren,  17  Me.  404. 

In  Alabama  the  court  retains  juris- 
diction, but  it  must  clearly  appear  that 
the  discovery  is  necessary  and  the  re- 
lief inadequate  without  it.  Sloss-Shef- 
field  Steel  &  Iron  Co.  V.  Maryland  Cas- 
ualty Co.,  167  Ala.  557,  52  So.  751; 
Wood  V.  Hudson,  96  Ala.  469,  11  So. 
530;  Virginia  &  Ala.  Min.  &  Mfg.  Co. 
v.  Hale  &  Co.,  93  Ala.  542,  9  So.  256. 

33.  Where  a  discovery  was  asked 
for  and  it  appeared  that  the  matter 
had  been  referred  and  several  hundred 
pages  of  testimony  taken  before  the 
point  was  raised  of  want  of  jurisdic- 
tion because  no  discovery  was  asked 
except  of  matters  within  complainant's 
knowledge,  and  because  he  had  a  cause 
of  action  pursuable  at  law,  the  court 
refused  to  dismiss  the  bill,  but  retained 
it  to  "endeavor  to  reach  an  end  of  the 
controversy."  Kane  V.  Schuylkill  Fire 
Ins.  Co.,  199  Pa.  198,  48  Atl.  989. 

34.  Having  taken  jurisdiction  for 
the  purpose  of  discovery,  the  court 
should  retain  such  and  give  lull  relief 
even  to  the  extent  of  enforcing  a  re- 
ciprocal demurrage  charge  as  a  penalty'. 
For  assuming  such  to  be  a  penalty  it 
is  one  imposed  by  authority  of  law, 
and  not  a  penalty  arising  out  of  con- 
tract. Keystone  Lumb.  Yard  V.  Yazoo 
&  M.  V.  R.  Co.,  96  Miss.  116,  50  So. 
445,  following  Woods  v.  Riley,  72  Miss. 
73,  18  So.  384,  that  the  jurisdiction 
of  the  equity  courts  as  to  auxiliary 
relief  has  been  extended  by  the  consti- 
tution. 

The  rule  that  equity  having  assumed 
jurisdiction  will  retain  it  to  grant  re- 
lief  is   in  the   federal  courts  offset  by 


the  rule  that  under  the  constitution 
preserving  jury  trial  in  actions  at  com- 
mon law  where  the  amount  in  contro- 
versy is  over  $20,  there  can  be  no 
blending  with  a  claim  properly  cogniz- 
able at  law  of  a  demand  for  equitable 
relief  in  aid  of  the  legal  action.  Saf- 
ford  v.  Ensign  Mfg.  Co.,  120  Fed.  480, 
56  C.  C.  A.  630.  See  also  Coombs  v. 
Warren,  17  Me.  404. 

35.  U.  S.— Russell  v.  Clark,  7  Cranch 
69,  3  L.  ed.  271.  Ala.— Sloss-Sheffield 
Steel  &  Iron  Co.  v.  Maryland  Casualty 
Co.,  167  Ala.  557,  52  So.  751;  Virginia 
&  Ala.  Min.  &  Mfg.  Co.  r.  Hale  &  Co., 
93  Ala.  542,  9  So.  256.  Va.— Larkey  v. 
Gardner,  105  Va.  718,  54  S.  E.  886. 
W.  Va*. — Prewett  v.  Citizens'  Nat. 
Bank,  66  W.  Va.  184,  66  S.  E.  231. 

36.  Sloss-Sheffield  Steel  &  Iron  Co. 
v.  Maryland  Casualty  Co.,  167  Ala.  557, 
52  So.  751;  Wood  v.  Hudson,  96  Ala. 
469,  11  So.  530;  Virginia  &  Ala.  Min. 
&  Mfg.  Co.  v.  Hale  &  Co.,  93  Ala.  542, 
9    So.    256. 

"Under  no  theory  can  the  jurisdic- 
tion of  this  court  to  decree  an  account- 
ing be  sustained  on  the  ground  that 
the  complainant  has  a  right  to  invoke 
the  aid  of  the  court  for  discovery  when 
the  complainant  waives  an  answer  un- 
der oath  and  submits  no  interrogatory 
to  be  answered  under  oath,  but  aban- 
dons altogether  the  use  of  the  answer 
as  a  means  of  putting  the  defendant 
under  oath  in  the  cause  in  advance  of 
the  trial  and  thereby  elects  to  have 
the  answer  stand  as  a  mere  pleading." 
Daab  v.  New  York  Cent.,  etc.  R.  Co., 
70  N".  J.  Eq.  489,  62  Atl.  449.  To  same 
effect,  De  Bevoise  v.  Hand  &  W.  Co., 
67  N.  J.  Eq.  472,  58  Atl.  91. 

"Where  the  jurisdiction  of  the  chan- 
cellor is  maintaintable  on  no  other 
ground  than  that  of  the  discovery 
sought,  it  has  been  repeatedly  held 
that  after  a  denial  of  the  facts  charged 
in  the  bill  by  the  answer  no  extraneous 
evidence  will  authorize  relief  to  be 
decreed. "  Nourse  v.  Gregory,  3  Litt. 
(Ky.)    378. 
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practice  on  granting  the  discovery  is  to  send  the  parties  to  the  law 
court.37 

5.  Effect  of  Obtaining  Discovery  at  Law.  —  Where  discovery  has 
been  obtained  at  law,  the  jurisdiction  of  equity  to  entertain  the  bill 
ceases.3S 

D.  In  Aid  op  What  Tribunals  or  Actions  Discovery  Will  Be 
Granted.  —  1.  In  Aid  of  What  Tribunals. —  Generally  speaking,  the 
bill  lies  in  aid  of  any  tribunal  which  cannot  itself  compel  the  dis- 
closure.30 And  the  modern  American  policy  is  to  permit  discovery 
in  aid  of  foreign  tribunals,40  and  in  aid  of  inferior  courts,  as,  for 
example,  justices  of  the  peace.41  Statutory  tribunals  of  arbitration 
may  be  aided,42  though  it  seems  that  the  rule  is  otherwise  as  to  pri- 
vately constituted  boards.43 

2.  Nature  of  Action  as  Determining  Right  to  Discovery.44  —  Dis- 
covery lies  in  actions  of  tort  where  such  are  not  based  on  matters 


37.  "Where  one  party  brought  a  bill 
in  equity  to  cancel  a  contract  and  the 
other  an  action  at  law  to  enforce  the 
contract,  motions  asking  for  certain 
disclosures  being  made  in  both  courts 
and  the  motions,  bill  and  complaint 
were  all  before  the  court,  "they  em- 
bodied all  the  elements  essential  to  a 
pure  bill  of  discovery."  Hence,  though 
the  relief  granted  differed  from  that 
usually  granted  by  bills  of  discovery, 
it  was  the  duty  of  complainant  on  be- 
ing granted  the  desired  discovery  to 
take  it  as  evidence  into  the  action  at 
law  instead  of  drawing  the  action  at 
law  into  the  suit  in  equity.  Griesa 
v.  Mutual  Life  Ins.  Co.,  169  Fed.  509, 
94  C.  C.  A.  635,  reversing  156  Ted.  39S. 
See  also  Roanoke  St.  R.  Co.  v.  Hicks, 
96  Va.  510,  32  S.  E.  295,  following 
Lyons  v.   Miller,   6  Gratt.    (Va.)    427. 

38.  "The  matter  has  become  res 
judicata  by  the  proceedings  at  law." 
Bumpass  v.  Eeams,  1  Sneed  (Tenn.) 
595. 

39.  "Under  the  old  practice  a  suit 
in  equity  for  discovery  could  be  main- 
tained in  aid  of  proceedings  in  any 
common-law  court  of  general  jurisdic- 
tion or  other  public  tribunal  of  the 
same  country  which  is  or  was  by  its 
original  modes  of  procedure  unable  to 
compel  the  needed  disclosures."  Fraw- 
ley  v.  Cosgrove,  83  Wis.  441,  53  N.  W. 
689. 

40.  "In  modern  times  it  is  the  pol- 
icy of  states  to  afford  aid  to  foreign 
tribunals  in  the  taking  of  testimony 
to  be  used  in  suits  pending  there.  .  .  . 
The  jurisdiction  which  courts  of  equity 
exercise   as  ancillary  to   that   of  other 
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courts  is  not,  either  on  principle  or  au- 
thority, confined  to  courts  of  the  same 
state."  Post  &  Co.  v.  Toledo,  etc.  R. 
Co.,   144   Mass.   341,   11    N.   E.   540. 

"This  court  has  jurisdiction  and  will 
entertain  a  bill  of  discovery  in  aid  of 
the  prosecution  of  a  civil  suit,  in  a 
sister  state,  or  in  a  foreign  tribunal, 
or  in  a  court  of  the  United  States." 
Burgess  v.  Smith,  2  Barb.  Ch.  (N.  Y.) 
276.  To  same  effect,  Mitchell  v.  Smith, 
1   Paige  Ch.   (N.  Y.)   287. 

In  England  discovery  is  not  per- 
mitted in  aid  of  a  foreign  tribunal. 
Bent  v.  Young,  9  Sim.  180,  59  Eng. 
Reprint  327  (explaining  Crone  v.  Del 
Rio,  decided  in  1769  [unreported]); 
Dreyfus  v.  Peruvian  Guano  Co.,  (1889) 
jL.  R.  41  Ch.  Div.  151;  Reiner  v.  Mar- 
Iquis  of  Salisbury,  (1875)  L.  R.  2  Ch. 
Div.  378. 

41.  The  chancery  court  can  compel 
a  discovery  to  be  used  in  the  justice's 
court.  Semple  p.  Murphv,  8  B.  Mon. 
(Ky.)  271. 

42.  Courts  of  equity  may  compel 
discover}'  in  aid  of  compulsory  arbi- 
tration before  a  statutory  tribunal. 
British  Empire   Shipping  Co.   v.   Somes, 

3  K.  &  J.  433,  69  Eng.  Reprint  1179; 
In  re  Mysore  West  Gold  Min.  Co.,  42 
Ch.   Div/ 535. 

43.  In  Wellington  v.  Mackintosh,  2 
Atk.  569,  26  Eng.  Reprint  741,  it  is 
said  a  discovery  to  aid  arbitrators  "is 
not  proper  for  the  dignity  of  the 
court."      See    also    Michel]    v.    Harris, 

4  Bro.  C.  C.  311,  29  Eng.  Reprint  908. 

44.  Necessity  that  party  have  a 
good  cause  of  action  or  defense,  see 
infra,  II,  G. 
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which  would  incriminate  defendant  or  which  involve  moral  turpitude.45 
Discovery  is  not  allowed  in  aid  of  prosecution  or  defense  of  an 
indictment.46 

3.  In  Aid  of  Contemplated  Proceedings.  —  It  is  not  necessary 
that  an  action  shall  have  actually  been  commenced;  it  may  be  in  aid 
of  an  action  which  plaintiff  contemplates  beginning,47  or  to  aid  one  in 
the  defense  of  a  suit  with  which  he  is  threatened.48  A  bill  of  dis- 
covery will  lie  to  ascertain  the  proper  persons  to  make  defendants 
in  a  proposed  suit  at  law.49 


45.  Allowed  in  action  for  death  by 
wrongful  act  through  the  failure  to 
furnish  proper  machinery.  Beynolds  v. 
Burgess  S.  Fibre  Co.,  71  N.  H.  332,  51 
Atl.  1075,  criticising  Robinson  v.  Craig, 
16  Ala.  50,  which  holds  that  there  is 
no  precedent  for  allowing  discovery  in 
actions  of  tort.  The  case  was,  however, 
for  debauching  plaintiff's  wife. 

In  Macaulay  v.  Shackell,  1  Bli.  N.  S. 
96.  4  Eng.  Reprint  809,  a  bill  for  dis- 
covery was  allowed  in  aid  of  a  defense 
based  on  the  truth  of  a  publication 
claimed  to  be  libelous,  though  the  de- 
fendant might  have  been  indicted 
therefor.  This  case  is  distinguished  in 
Hill  v.  Campbell,  (1875)  L.  R.  10  C.  F. 
222,  as  not  going  to  the  extent  of  hold- 
ing that  a  defendant  in  a  suit  for  libel 
which  is  also  indictable  can  be  com- 
pelled to  disclose.  And  see  Thorpe  v, 
Macauley,  5  Madd.  218,  56  Eng.  Reprint 
877,  where  the  court  clearly  lays  down 
the  rule  that  discovery  lies  in  actions 
ex  delicto,  though  denying  it  in  the 
case  at  bar  on  the  ground  that  a  crim- 
inal libel  being  involved  defendant 
could  not  be  called  upon  to  answer. 
See  also  Marsh  v.  Davison,  9  Faige  Ch. 
(N.  Y.)  580;  Wilmot  v.  Maccabe,  4 
Sims.  263,  58  Eng.  Reprint  99. 

46.  Montague  V.  Dudman,  2  Ves. 
398.   28   Eng.  Reprint  253. 

47.  Post  &  Co.  v.  Toledo,  etc.  R. 
Co.,  144  Mass.  341,  11  N.  E.  540;  Mood- 
aly  V.  Moreton,  Dick.  651,  21  Eng.  Re- 
print 425. 

"The  whole  current  of  authorities 
from  Wolf  v.  Wolf,  2  H.  &  G.  382,  to 
Union  Passenger  Railway  Co.  v.  Mayor, 
etc.  of  Balto.,  71  Md.  l^o,  is  to  the 
effect  that  a  discovery  may  be  had  not 
ocly  to  support  an  action  but  as  auxil- 
iary to  the  maintenance  of  a  suit  then 
contemplated  to  be  brought."  Heinz 
v.  German  Bldg.  Assn.,  95  Md.  160,  51 
Atl.  951.  See  also  Parrott  v.  Chester- 
town  Nat.  Bank,  88  Md.  515,  41  Atl. 
1067. 


48.  Discovery  may  be  had  by  one 
threatened  with  a  suit  in  order  that  he 
may  properly  defend.  In  this  case  the 
bill  alleged  that  defendant  was  threat- 
ening plaintiff  with  a  suit  and  defend- 
ant's answer  admitted  such  suit  had 
actually  been  instituted.  Parrott  v. 
Chestertown  Bank,  88  Md.  515,  41  Atl. 
1067,  following  Wolf  v.  Wolf,  2  Har. 
&  G.   (Md.)   382. 

49.  "As  has  been  shown,  the  bill  is 
not  one  to  find  out  whom  to  sue.  But 
if  it  were  there  are  many  instances  in 
which  such  a  bill  has  been  sustained." 
Hurricane  Tel.  Co.  v.  Mohler,  51  W. 
Va.   1,  41   S.   E.   421. 

In  Brown  v.  M 'Donald,  133  Fed.  897, 
67  C.  C.  A.  59,  reversing  130  Fed.  964, 
the  specific  purpose  of  the  bill  was 
to  discover  who  were  the  real  owners 
of  corporate  stock  alleged  to  be  reg- 
istered in  the  name  of  a  nominal 
holder.  The  defendants  were  not  mere 
witnesses,  but,  it  was  claimed,  had 
bought  the  stock  for  the  account  of 
unknown  purchasers  and  placed  it  in 
the  name  of  a  nominal  holder  that  the 
real  purchasers  might  avoid  liability  to 
complainant  receiver,  who  was  endeav- 
oring to  collect  the  balance  of  an  un- 
paid assessment. 

See  also  Huey  v.  Brown,  171  Fed. 
641,  96  C.  C.  A.*443,  affirming  166  Fed. 
483;  Brown  v.  Palmer,  157  Fed.  797; 
Kurtz  v.  Brown,  152  Fed.  372,  81  C.  C. 
A.  498;  Brown  r.  Magee,  146  Fed.  765. 

The  code  prohibits  a  bill  to  discover 
a  sole  defendant.  Mowery  v.  Webb, 
6  Ky.  L.  Rep.  368. 

Complainant  claimed  rights  from  a 
certain  canal  company  and  a  certain 
railroad  company,  both  of  which  had 
ceased  to  exist.  A  third  company  had 
succeeded  to  the  rights  of  and  assumed 
the  liabilities  of  both  companies,  and 
had  subsequently  leased  the  premises 
involved  in  the  suit  to  a  fourth  com- 
pany. A  bill  lies  to  discover  whom  to 
sue  at  law.     Hoppock  's  Exrs.  v.  United 
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E.  Against  Whom  Discovery  Lies.  —  1.  Sovereign  Power. 
When  the  sovereign  of  a  foreign  state  comes  into  equity  he  may  be 
compelled  to  make  discovery  as  any  individual.50 

2.  Parties  Not  Interested.51  —  Discovery  cannot  he  had  against 
one  who  is  a  mere  witness  and  has  no  interest  in  the  suit.52     Thus, 


New  Jersey   R.  &  Canal  Co.,  27  N.  J. 
Eq.   286. 

Bill  lies  by  creditor  of  an  estate 
which  had  not  been  probated  to  find 
out  who  were  the  parties  to  a  note 
payable  to  the  intestate  and  the  pro- 
ceeds of  which  it  was  claimed  had  been 
distributed  by  the  heirs.  Dudley  v. 
Niswander  &  Co.,  65  W.  Va.  461,  64 
S.    E.   745. 

Bill  lies  to  discover  the  owner  of  a 
wharf  and  lighter  so  plaintiff  may  sue 
for  damages  to  his  goods  through  light- 
erman's1 negligence.  Heathcote  v. 
Fleete,  2  Vern.  442,  23  Eng.  Eeprint 
883. 

Bill  lies  to  discover  the  owners  of  a 
ship  in  order  that  action  may  be 
brought  against  them  for  damages  to 
freight  by  master  and  crew's  negli- 
gence. Morse  V.  Buckworth,  2  Vern. 
443,  23  Eng.  Reprint  883. 

Bill  lies  to  ascertain  who  to  sue  at 
law  for  wrongful  ouster  from  leased 
premises.  Moodaly  v.  Moreton,  Dick. 
651,  21   Eng.  Reprint  425. 

Bill  lies  against  ship  owners  to  dis- 
cover consignors  of  goods  bearing  a 
counterfeit  trade-mark,  so  that  com- 
plainant, as  owner  of  the  trade-mark, 
may  bring  an  action  at  law  against 
the  persons  who  have  invaded  his 
rights.  Orr  v.  Diaper,  L.  R.  4  Ch.  Div. 
(Eng.)   92. 

In  slavery  days  the  bill  was  used  to 
ascertain  the  name,  sexes  and  residence 
of  slaves  so  as  to  pursue  legal  remedies. 
See  Rankin  v.  Bradford,  1  Leigh  (Va.) 
163. 

50.  So  held  as  to  the  United  States: 
"There  may  be  difficulties  in  this  case 
in  selecting  the  person  who  is  to  make 
the  answer;  but  there  is  no  sound 
ground  for  contending  that  the  plain- 
tiff in  the  cross-suit  is  not  entitled 
to  have  full  and  adequate  discovery, 
and  upon  oath,  if  necessary,  from  some 
one  or  other."  Prioleau  v.  United 
States,  L.   R.   2   Eq.   659,  665. 

Though  the  East  India  Company  had, 
to  a  certain  extent,  sovereign  power, 
when  they  contracted  in  their  civil  ca- 
pacity,   discovery    could    be    had    as   to 
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matters  connected  therewith.  Moodaly 
r.  Moreton-,  Dick.  651,  21  Eng.  Reprint 
425. 

Having  sued  in  equity  one  must  con- 
form to  the  practices  of  equity.  The 
fact  that  the  king  of  a  foreign  stale 
would  be  embarrassed  by  being  obliged 
to  make  oath  to  the  answer  would  riot 
relieve  him.  King  of  Spain  v.  Hullet, 
1   CI.  &  F.  333,  6  Eng.  Reprint  941. 

51.  Joining  as  parties  to  bill  in 
equity,  persons  not  real  parties  in  in- 
terest for  purpose  of  discovery  and 
costs,  see  the  titles  '  '  Costs''; 
"Equity  Jurisdiction  and  Procedure." 

52.  Kelly  v.  Morrison,  176  Mass. 
531,   57  N.   E.   1018. 

This  "is  established  by  a  great  va- 
riety of  authorities."  Fenton  V. 
Hughes,  7  Ves.  287,  32  Eng.  Reprint 
117.  See  also  Queen  of  Portugal  r. 
Glyn,  7  CI.  &  Fin.  466,  7  Eng.  Reprint 
1147. 

Thus  discovery  will  not  lie  against 
a  debtor  to  find  out  the  names  and 
addresses  of  persons  owing  him,  in  or- 
der that  such  persons  might  be  pro- 
ceeded against  to  subject  such  debts 
to  the  payment  of  complainant's  claim. 
Detroit  Copper  and  Brass  Rolling  Mills 
v.  Matthew  Ledwidge,  162  111.  305,  44 
N.  E.  751. 

"All  the  authorities  hold  that  a  bill 
of  discovery  will  not  lie  against  a  mere 
witness.  Nobody  can  be  compelled  to 
answer  such  a  bill,  except  a  person 
interested."  Hurricane  Tel.  Co.  V. 
Mohler,  51  W.  Va.  1,  8,  41  S.  E.  421. 
See  also  Yates  v.  Monroe,  13  111.  212; 
Moreley  v.  Green,  11  Paige  Ch.  (N.  Y.) 
240. 

Where  a  bill  is  filed  for  relief,  no 
person  can  be  made  a  party  to  it  who 
is  unaffected  by  the  relief,  notwith- 
standing he  might  give  important  dis- 
covery because,  as  against  himself,  dis- 
covery is  needless,  and  as  against  the 
other  parties  it  would  be  unavailing, 
for  the  discovery  so  obtained  is  only 
available  against  the  answering  defend- 
ant; his  answer  cannot  be  used  as  evi- 
dence against  any  other  person,  not  even 
against  another  defendant  to  the  same 
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where  the  bill  is  solely  in  aid  of  an  action  at  law  it  must  appear 
that  defendant  is  a  party  of  record  in  the  law  action.53  But  in  bills 
for  relief,  persons  other  than  the  principal  defendants,  who  are  con- 
nected with  the  subject  of  the  suit  or  are  in  possession  of  documents 
which  concern  the  litigation,  may  be  made  parties  for  the  purpose 
of  obtaining  a  discovery.54 

3.     Corporations,  Their  Officers    ana   Members.  —  The    usual   rule 
of  practice  is  to  join  the  clerk  or  other  principal  officers,55  but  the 


bill.  Reddington  v.  Lanahan,  59  Md. 
429,  citing  Adams'  Eq.  20,  Story's  Eq. 
PI.,   §570. 

One  cannot  have  discovery  as  against 
a  mere  witness  on  the  ground  that  he 
has  so  acted  in  the  cause  as  to  subject 
himself  to  a  decree  at  least  for  costs. 
In  such  cases  equity  proceeds  against 
the  party  only  on  a  bill  for  relief,  and 
discovery  is  decreed  against  him  not  as 
a  witness  but  as  a  party.  Swells  v. 
Costen,  1  Parsons  Sel.  Cas.  (Pa.)  373. 

53.  Post  v.  Toledo,  etc.  R.  Co.,  144 
Mass.  341,  11  N.  E.  540;  Queen  of 
Portugal  v.  Glyn,  7  CI.  &  Pin.  (Eng.) 
466;  Kerr  v.  Ren,  (1840)  5  Myl.  &  Cr. 
(Eng.)   163. 

"A  bill  of  discovery  solely  in  aid 
of  a  defense  to  an  action  at  law  will 
not  be  against  one  who  is  not  a  party 
to  the  record  at  law."  Terrell  v. 
Southern  R.  Co.,  164  Ala.  423,  51  So. 
254. 

54.  Post  v.  Toledo,  etc.  R.  Co.,  144 
Mass.  341,  11  N.  E.  540. 

Thus,  assuming  that  such  a  bill  for 
discovery  would  lie,  the  widow  of  in- 
sured was  a  proper  party  defeudant 
to  a  bill  brought  by  an  insurer  seeking 
an  order  to  exhume  insured's  body 
for  the  purpose  of  making  a  post  mor- 
tem examination  as  to  the  cause  of  his 
death.  Griesa  v.  Mutual  Life  Ins.  Co., 
169  Fed.  509,  94  C.  C.  A.  635,  reversing 
judgment,  156  Fed.  398. 

A  bill  for  discovery  and  relief  is 
maintainable  by  a  principal  against  his 
agent  whom  he  accuses  of  fraudulent 
dealings.  The  agent  will  be  compelled 
to  disclose  his  transactions.  "No  court 
of  law  can  give  the  complainant  the 
discovery  which  precedes  and  is  inci- 
dental to  the  relief."  Davis  v.  Wilson 
(N.  J.  Eq.),  56  Atl.  704. 

55.  Many  v.  Beekman  Iron  Co.,  9 
Paige  Ch.  (N.  Y.)  188  (distinguishing 
How  v.  Best,  5  Madd.  19,  56  Eng.  Re- 
print 801,  as  being  a  case  in  which 
the  corporation  itself  was  not  a  proper 
person    from    whom    to    seek    discovery 


because  not  interested  in  the  proceed- 
ings); Baltimore  &  Ohio  R.  Co.  v. 
Gallahue's  Admrs.,  12  Gratt.  (Va.)  655. 
This  rule  "is  extremely  questiona- 
ble, if  it  were  now  to  be  considered 
for  the  first  time,  but  it  has  so  long 
and  universally  prevailed  without  ob- 
jection, that  it  must  be  considered  es- 
tablished. ' '  Continental  Nat.  Bank  v. 
Ileilman,  66  Fed.  184. 

In  addition  to  a  possible  failure  of 
justice  if  such  discovery  were  not  al- 
lowed, "no  manner  of  inconvenience 
can  ensue-  from  obliging  such  officers 
of  a  company  to  answer. ' '  Wych  v. 
Meal,  3  P.  Wms.  310,  24  Eng.  Reprint 
1078.  See  also  Anonymous  case,  1 
Vern.   117,  23   Eng.   Reprint   355. 

"In  suits  against  a  corporation,  as 
it  answered  under  its  common  seal  and 
not  under  oath,  the  practice  was  early 
established  of  making  one  or  more  of 
its  officers  or  members  co-defendants 
and  of  compelling  them  to  make  dis- 
closure of  such  facts  within  their 
knowledge  as  the  corporation,  if  a 
natural  person,  could  have  been  com- 
pelled to  disclose,  although  their  an- 
swer could  not  be  used  as  evidence 
against  the  corporation.  Their  answers 
enabled  the  plaintiff  to  ascertain  in 
advance  of  a  trial  what  the  facts  w:ih- 
in  their  knowledge  were,  and  to  pro- 
pound proper  interrogatories  to  them 
or  to  other  persons  as  witnesses." 
Post  &  Co.  v.  Toledo,  etc.  R.  Co.,  144 
Mass.  341,  11  N.  E.  540. 

It  is  proper  to  give  some  officer  of 
the  corporation  as  defendant.  Com- 
plainant is  entitled  to  have  an  answer 
from  any  officer  of  the  corporation  who 
is  acquainted  with  its  business.  Gulf 
Compress  Co.  v.  Jones  Cotton  Co.,  157 
Ala.  32,  47  So.  251;  Nixon  v.  Clear 
Creek  Lumber  Co.,  150  Ala.  602,  43 
So.  805.     See  also  Virginia  &  Ala.  Min. 

6  Mfg.  Co.  v.  Hale  &  Co.,  93  Ala.  542, 
9  So.  256. 

Leading  Case. — In  Fenton  v.  Hughes, 

7  Ves.  278,  32   Eng.  Reprint    117,  ciied 
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inquiry  must  be  only  as  to  matters  which  have  come  to  defendant's 
knowledge  as  such  officer.™  It  is  proper  to  bring  the  bill  against 
resident  officers  who  have  the  books  of  the  corporation  in  their  con- 
trol." 

The  rule  has  been  extended  to  individual  stockholders.58 
There  is  a  conflict  as  to  whether  it  is  necessary  to  join  such  officers 
or  members.59 


as  leading  authority  in  Continental 
Nat.  Bank  r.  Heilinan,  supra,  Lord 
Chancellor  Eldon  states  that  this  is  an 
apparent  exception  to  the  rule  that  a 
mere  witness  cannot  be  called  upon  to 
make  discovery.  "The  cases  of  secre- 
taries and  bookkeepers  to  corporations 
proceed  upon  another  ground,  now  sanc- 
tioned bv  practice,  so  that  it  is  impos- 
sible to  unsettle  it.  But  the  principle 
is  very  singular.  It  originated  with 
Lord  Talbot  (Wych  V.  Meal,  3  P.  Wins. 
310),  who  reasoned  thus  upon  it:  that 
you  cannot  have  a  satisfactory  answer 
from  a  corporation,  therefore,  you 
make  a  secretary  a  party;  and  get  from 
him  the  discovery  you  cannot  be  sure 
of  having  from  them." 

56.  "No  case  has  gone  so  far  as 
to  join  an  officer  of  a  corporation  for 
the  purpose  of  a  discovery  of  matters 
which  were  not  within  his  knowledge 
as  such  officer,  or  learned  by  him  while 
in  the  service,  or  as  a  member  of  the 
corporation,  nor  as  in  this  case  matters 
which  took  place  before  the  corporation 
was  formed  or  in  which  it  had  no  part, 
though  it  appears  that  by  and  through 
other  sources  of  information  the  of- 
ficer happens  to  have  obtained  such 
knowledge."  McComb  V.  The  Chicago, 
St.  Louis  &  N.  R.  Co.,  19  Blatchf.  69, 
7  Fed.  426. 

57.  A  bill  will  lie  for  the  discovery 
of  the  names  and  residences  of  stock- 
holders of  a  foreign  corporation  against 
the  officers  of  such  corporation  who 
are  resident  in  this  state  and  have  the 
books  of  the  corporation  in  their  pos- 
session or  under  their  control.  Post  & 
Co.  v.  Toledo,  etc.  R.  Co.,  144  Mass. 
341,  11  N.  E.  540. 

58.  McComb  V.  Chicago,  St.  Louis 
&  N.  O.  R.  Co.,  19  Blatchf.  69,  7  Fed. 
426. 

The  rule  requiring  officers  to  answer 
is  based  upon  sound  reason.  But  it 
does  not  apply  to  officers  only  but  to 
individual  members  as  well.  "The  in- 
dividuals who  are  not  officers  may  be 
those   only  who   know  the  facts   sought 
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to  be  discovered."  Wright  v.  Dame, 
1  Met.   (Mass.)   237. 

"The  reason  for  making  the  clerk 
or  officer  a  party  is  that  generally  he 
is  the  person  who  can  give  the  infor- 
mation." But  the  bill  lies  also  against 
the  individuals  in  a  case  where  their 
individual  action  is  the  cause  of  in- 
quiry. Dummer  v.  Corporation  of 
Chippenham,  14  Ves.  245,  33  Eng.  Re- 
print 515.  See  also  Glasscott  v.  Cop- 
per Mines  Co.,  11  Sim.  305,  59  Eng. 
Reprint  892. 

59.  "While  it  is  the  usual  practice 
to  join  the  clerk  or  other  principal  of- 
ficer of  a  corporation  as  a  party  to 
the  suit  in  a  bill  for  discovery,  such 
joinder  is  not  necessary."  Indianap- 
olis Gas  Co.  V.  City  of  Indianapolis, 
90  Fed.  196;  Continental  Nat.  Bank  v. 
Heilman,   66  Fed.   184. 

If  plaintiff  desires  to  have  a  sworn 
answer  "he  should  make  some  officers 
members  or  agents  of  the  corporation 
within  whose  knowledge  the  facts  are 
supposed  to  be,  co-defendants  in  his 
bill,  and  require  a  discovery  under 
oath."  Teter  v.  West  Virginia  Cent. 
&  P.  R.  Co.,  35  W.  Va.  433,  14  S.  E. 
146. 

"When  discovery  from  a  corporation 
is  asked  it  is  indispensable  to  make 
some  proper  officer  of  it  a  defendant 
as  a  corporation  cannot  answer  under 
oath."  Munson  v.  German-Am.  Ins. 
Co.,  55  W.  Va.  423,  47  S.  E.  160.  To 
same  effect  Roanoke  St.  R.  Co.  v.  Hicks, 
96  Va.  510,  32  S.  E.  295;  Baltimore  & 
O.  R.  Co.  v.  City  of  Wheeling,  13  Gratt. 
(Va.)   40. 

Illinois  Rev.  St.,  1909,  ch.  22,  §22, 
provides  that  it  shall  not  be  necessary 
to  make  the  officer  or  agent  a  party  to 
the  bill,  but  the  corporation  is  made  a 
party  as  in  any  other  bill  and  it  then 
becomes  its  duty  to  answer  "under  the 
oath  of  such  officer  or  agent  the  same 
as  if  he  had  been  made  defendant.  Pro- 
vided no  corporation  shall  be  required 
to  procure  such  answer  under  oath  of 
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F.  For  What  Discovery  Lies.  —  1.  Anything  Material.— 
Mixed  bills  for  discovery  and  relief,  the  discovery  being  only  inci- 
dental to  the  relief  sought,  are  subject  to  many  limitations  the  dis- 
cussion of  which  is  outside  the  scope  of  this  article.60  The  general 
rule  is,  however,  that,  subject  to  exceptions  we  shall  presently  dis- 
cuss, the  bill  lies  to  discover  anything  which  may  be  in  any  way  ma- 
terial to  complainant's  suit.01 

2.  Discovery  of  Documents.  —  Bills  of  discovery  have  been  com- 
monly allowed  for  the  purpose  of  inspecting  documents,02  this  right 
extending  to  memoranda  of  contracts  not  yet  completed.03  The  use  of 
the  bill  where  documents  have  been  lost  is  said  to  be  "as  old  as  equity 
itself."64 


any  person  not  under  its  control  at  the 
time  the  bill  is  filed." 

60.  See  elsewhere  in  this  publication 
the  particular  titles  dealing  with  the  re- 
lief desired  as  "Account  and  Account- 
ing;"   "Injunctions;"    "New    Trial." 

In  Bay  State  Iron  Co.  v.  Goodall,  39 
N.  H.  223,  the  court  says:  "It  was 
formerly  held  to  be  within  the  juris- 
diction of  the  court  of  chancery  in 
England  to  entertain  a  bill  of  discov- 
ery in  aid  of  an  execution  at  law.  The 
authorities  which  support  this  position 
are  found  collected  in  Bayard  v.  Hoff- 
man, 4  Johns.  Ch.  543;  Brinkerhoff  v. 
Brown,  4  Johns.  Ch.  677;  Hadden  V. 
Spador,  20  Johns.  562.  Since  these  de- 
cisions the  law  has  been  considered  set- 
tled in  this  country  in  favor  of  this 
equitable  jurisdiction,  though  the  cur- 
rent of  authority  in  England  since  1790 
is  said  to  be  adverse  to  this  proceed- 
ing. Gordon  v.  Lowell,  21  Me.  251; 
Bigelow  V.  Society,  11  Vt.  283;  Water- 
man v.  Cocham,  12  Vt.  699."  See  the 
title   "Execution." 

"Defendants  contend  that  as  the 
plaintiff  sues  as  administratrix  and  the 
suit  concerns  personal  property,  she 
should  first  have  cited  the  defendants 
into  the  Probate  Court  for  execution 
under  K.  S.  ch.  66,  sec.  70.  The  bills 
in  these  cases,  however,  are  not  for  dis- 
covery. They  are  simply  suits  'of 
equitable  replevin'  suits  to  get  back 
certain  specified  articles  of  personal 
property  which  are  so  withheld  they 
cannot  be  replevied  by  an  action  at 
law."  Farnsworth  v.  Whiting,  104  Me. 
488,  72  Atl.  314.  See  further  the  title 
"Executors  and  Administrators." 

61.  "The  decided  weight  of  author- 
ity seems  to  be  that  if  the  discovery 
may    be    in    any    way   material    to    the 


complainant  for  the  purpose  of  his  suit, 
the  respondents  may  be  compelled  to 
make  it."  Gorman  v.  Banigan,  22  E.  I. 
22,  46  Atl.  38. 

In  an  action  brought  for  services 
against  a  corporation  and  one  whom 
plaintiff  claimed  had  as  agent  con- 
tracted for  such  services,  the  plaintiff 
is  entitled  to  a  discovery  as  to  what 
documents  are  or  have  been  in  the  pos- 
session of  defendants  relating  to  any 
matter  in  question.  Wood  v.  Dominion 
Lumb.  Co.,  37  Nova  Scotia  250. 

62.  It  is  one  of  the  inherent  powers 
of  the  court  of  equity  to  order  docu- 
ments and  other  written  evidence  to  be 
produced.  Lawless  v.  Fleming,  56  N. 
J.   Eq.   815,  40  Atl.  638. 

"A  person  preparatory  to  suing  his 
adversary  on  documents  in  his  adver- 
sary's possession  in  which  he  has  an 
exclusive  interest  or  an  interest  in  com- 
mon with  his  adversary,  may  maintain 
an  action  in  the  nature  of  a  bill  of  dis- 
covery against  him,  in  order  to  com- 
pel him  to  produce'  them  in  court,  to 
be  delivered  up  to  him  if  his  right 
to  them  is  exclusive,  or  to  obtain  a 
copy  of  them  if  his  right  to  them  is  in 
common  with  his  adversary."  Marion 
Nat.  Bank  v.  Abell's  Admr.,  88  Ky. 
428,    11    S.    W.    300. 

63.  Bill  for  discovery  allowed  as  to 
a  memorandum  of  agreement  not  yet 
executed.  Elliston  v.  Hughes,  1  Head 
(Tenn.)   225. 

Bill  upheld  which  sought  disclosure 
as  to  issuance  of  an  insurance  policy 
where  risk  had  been  accepted  but  prop- 
erty destroyed  before  policy  was  deliv- 
ered. Niagara  Ins.  Co.  v.  Warren-Gee 
Lumb.  Co.,  94  Miss.  159,  47  So.  551. 

64.  "Equity  jurisdiction  for  discov- 
ery and  relief  in  proper  cases  touching 
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3.  Inspection  of  Persons  and  Property.  —  Discovery  has  also  been 
used  to  compel  inspection  of  machinery  to  sec  if  patents  arc  being 
infringed ;eB  and  of  mines  to  ascertain  their  condition  as  affecting  the 
rights  of  claimants  not  in  possession  ;00  or  to  inspect  or  survey  real 
properly  the  subject  of  dispute  or  the  condition  of  which  is  involved 
in  the  cause  of  action.07 

The  aid  of  a  bill  of  discovery  may  be  invoked  to  compel  the  inspec- 
tion of  personal  property,  the  condition  of  which  is  material  to  plaint- 
iff's case.68 

The  right  to  physical  examination  has  been  upheld  as  being  analo- 
gous to  a  bill  of  discovery.09 

G.     Complainant  Must  Have  a  Good  Cause  of  Action  or  De- 


lost  written  instruments  is  as  old  as 
equity  itself."  Lancy  v.  Randlett,  80 
Me.  169,  13  Atl.  686,  6  Am.  St.  Rep. 
169.  See  also  Campbell  v.  Sheldon,  13 
Pick.  (Mass.)  8;  Whitfield  v.  Fausset,  1 
Ves.  Sen.  387,  27  Eng.  Reprint  1097; 
Walmsley  v.  Child,  1  Ves.  Sen.  341,  27 
Eng.  Reprint  1070.  See  further  the 
title  "Lost  Instruments,"  in  the  En- 
cyclopedia of  Evidence. 

65.  See  the  title  "Patents." 

66.  Attorney-General  v.  Chambers, 
12  Beav.  159,  50  Eng.  Reprint  1020; 
Lewis  v.  Marsh,  8  Hare  97,  68  Eng. 
Reprint  288;  Walker  v.  Fletcher,  3  Eli. 
172,  4  Eng.  Reprint  568;  Earl  of  Lons- 
dale v.  Curwen,  3  Bli.  168,  4  Eng.  Re- 
print 566. 

In  the  absence  of  statute  and  when 
no  suit  is  pending  courts  of  equity  have 
no  inherent  power  to  order  an  inspec- 
tion of  mining  property.  State  ex  rel. 
Anaconda  Copper  Min.  Co.  v.  District 
Court,  26  Mont.  396,  68  Pac.  570,  69 
Pac.  103.  See  the  title  "Mines  and 
Minerals. ' ' 

67.  Inspection  of  a  warehouse.  East 
India  Co.  V.  Kynaston,  3  Bli.  153,  4 
Eng.  Reprint  561,  3  Swanst.  248,  36 
Eng.  Reprint  850. 

That  discovery  may  be  had  to  protect 
a  legal  title.  Philhower  v.  Todd,  11 
N.  J.   Eq.  54. 

"Without  entering  into  any  extended 
discussion  of  the  power  of  a  court  to 
grant  an  order  of  inspection,  it  may 
be  stated  that  it  has  become  common 
in  the  last  few  years  for  courts  to  grant 
orders  for  the  inspection  of  property 
where  it  is  shown  to  be  necessary  for 
a  proper  exercise  of  judicial  functions, 
and  the  attainment  of  justice,  whether 
excused  by  virtue  of  an  express  statute 
to  that  effect,  or  by  virtue  of  that  pow- 
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er  ancillary  to  the  exercise  of  the 
duties  of  a  court  of  equity. "  Byrd 
Irrigation  Co.  V.  Smythe  (Tex.),  146 
S.  W.  1064. 

Inspection  of  premises  where  injury 
occurred.     See  the  title  "Negligence." 

68.  Inspection  granted  of  clothing 
which  plaintiff  thought  had  been  pawned 
to  defendant  by  a  third  party  to 
whom  plaintiff  had  entrusted  them. 
Marsden  r.  Panshall,  1  Vern.  407,  23 
Eng.  Reprint  548.  See  also  Earl  of 
Macclesfield  v.  Davis,  3  Ves.  &  B.  16, 
35   Eng.  Reprint  385. 

The  action  was  for  negligence  and 
plaintiff  was  allowed  to  inspect  the 
fragments  of  a  certain  strap  the  break- 
ing of  which  it  was  claimed  had  caused 
the  injury.  It  is  no  objection  that  such 
inspection  would  cause  an  unwarranted 
interference  with  defendant's  property 
rights.  Reynold  v.  Burgess  S.  Fibre 
Co.,  71  N.  H.  332,  51  Atl.  1075. 

69.  Walsh  v.  Sayre,  52  How.  Pr. 
(N.  Y.)  334,  holds  that  the  practice 
is  analogous,  but  Roberts  v.  Ogdens- 
burgh  &  L.  C.  R.  Co.,  29  Hun  (N.  Y.) 
154,  says:  "We  see  no  analogy  what- 
ever." See  also  May  V.  Northern  Pac. 
R.  Co.,  32  Mont.  522,  81  Pac.  328; 
Larson  v.  Salt  Lake  City,  34  Utah  318, 
97  Pac.  483. 

In  Mutual  Life  Ins.  Co.  v.  Griesa, 
156  Fed.  398,  the  court  granted  an  or- 
der to  exhume  the  body  of  insured  on 
a  bill  brought  by  the  insurer  to  cancel 
the  policy  on  the  ground  that  insured 
had  committed  suicide.  The  circuit 
court  of  appeals  in  Griesa  v.  Mutual 
Life  Ins.  Co..  169  Fed.  509,  94  C.  C. 
A.  635,  dismissed  the  bill  for  want  of 
equity  as  to  the  relief  sought  but  ex- 
pressly refused  to  pass  upon  the  valid- 
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fense.  —  It  is  necessary  that  complainant  show  he  has  a  good  cause 
of  action  or  defense.70  So,  where  asked  in  aid  of  a  contract,  the 
contract  must  he  one  that  can  be  and  ought  to  be  enforced.71  The 
rule  does  not  require  that  the  case  be  proven  absolutely.72 

H.  Nature  of  Evidence  Sought  To  Be  Elicited.  —  1.  Matter 
Must  Be  Material.  —  It  must  clearly  appear  that  the  matters  of  which 
discovery  is  sought  are  material  to  complainant's  case,73  this  rule  ap- 
plying equally  to  pure  bills  and  to  those  which  seek  discovery  and  re- 
lief.74 

2.  Matter  Need  Not  Be  Indispensable.  —  The  weight  of  authority 
is  that  in  a  pure  bill  of  discovery  it  is  sufficient  to  show  that  the  dis- 
covery is  material  without  showing  that  it  is  indispensable.75     And 


ity  of  the  order  on  the  ground  that 
such  had  been  executed.  See  also  the 
title   "Physical  Examination." 

70.  D.  C— McCartney  v.  Fletcher,  10 
App.  Cas.  572.  111. — Primer  v.  Patten 
&  Co..  32  111.  528.  R.  I.— Tillinghast 
v.  Westcott,  Slade  &  Balcom  Co.,  30  E. 
I.  334,  75  Atl.  306.  W.  Va  —  Hurricane 
Tel.  Co.  v.  Mohler,  51  W.  Va.  1,  41 
S.  E.  421, 

"It  is  plainly  necessary  that  a  bill 
show  a  recoverable  case  to  call  for  dis- 
covery." Munson  v.  German-Am.  Ins. 
Co.,  5*5  W.  Va.  423,  47  S.  E.  160. 

A  bill  in  equity  against  a  judgment 
at  law  cannot  be  sustained  as  a  bill 
of  discovery  for  the  judgment  at  law 
conclusively  settles  that  orator  has  no 
title  or  interest  in  the  matter  respect- 
ing which  discovery  is  sought.  Camp 
V.   Ward,   69   Vt.   286,   37   Atl.   747. 

When  bill  and  exhibits  show  the 
party  is  entitled  to  no  right  himself 
he  cannot  have  a  discovery.  Harr  v. 
Shaffer,  45  W.  Va.  709,  31  S.  E.  905. 

71.  So  where  the  bill  shows  no  con- 
sideration discovery  will  not  be  granted. 
American  Ore  Mach.  Co.  V.  Atlas  Ce 
ment  Co.,  110  Fed.  53. 

The  bill  was  refused  on  the  ground 
that  the  contract  was  not  one  such 
as  ought  to  be  enforced  where  dis- 
covery was  sought  in  aid  of  an  action 
for  moneys  expended  for  entertainments 
in  furtherance  of  a  marriage  brokerage 
scheme.  King  v.  Burr,  3  Mer.  693,  36 
Eng.  Reprint  266. 

72.  It  is  sufficient  if  plaintiffs  make 
out  such  a  case  as  affords  a  reasonable 
ground  for  argument  in  a  court  of  law. 
Thomas  V.  Tyler,  8  L.  J.  Ex.  Eq.  4,  3 
Younge  &   C.   255. 

73.  U.  S.— Markev  r.  Mutual  P.nn. 
Life    Ins.    Co.,   16   Fed.   Cas.    No.   9,091. 


Ala.— Pollak  v.  H.  B.  Claflin  Co.,  138 
Ala.  644,  35  So.  645;  Dargin  v.  Hew- 
litt,  115  Ala.  510,  22  So.  128;  Guice 
v.  Parker,  46  Ala.  616;  Dickinsonn  v. 
Lewis,  34  Ala.  638.  Colo. — Hockaday 
V.  County  Comrs.,  1  Colo.  App.  362,  29 
Pac.  287.  D.  C— McCartney  v.  Fletch- 
er, 10  App.  Cas.  572.  N.  J. — Howell  V. 
Ashmore,  9  N.  J.  Eq.  82.  N.  Y.— Leg- 
gett  V.  Postley,  2  Paige  599;  Seymour 
v.  Seymour,  4  Johns.  Ch.  409.  Ohio. 
Ex  parte  Schoepf,  74  Ohio  St.  1,  77 
X.  E.  276.  Pa.— Campbell  v.  Knowles, 
13  Phila.  163.  E.  I.— Gorman  v.  Bani- 
gan,  22  R.  I.  22,  46  Atl.  38.  Va.— Col- 
lins v.  Sutton,  94  Va.  127,  26  S.  E. 
415.  W.  Va. — Dudlev  v.  Niswander,  65 
W.  Va.  461,  64  S.  'E.  745.  See  also 
Union  Mut.  Life  Ins.  Co.  v.  Gilbert,  25 
N.  Bruns.  221. 

The  right  to  compel  discovery  of  the 
names  of  stockholders  does  not  extend 
to  a  discovery  of  the  whereabouts  of 
defendant  stockholders  who  have  been 
made  parties,  this  not  being  material  to 
an  action  already  commenced.  Union 
Collection  Co.  r.  Superior  Court,  149 
Cal.   790,  87  Pac.  1035. 

74.  Union  Collection  Co.  v.  Superior 
Court,  149  Cal.  790,  87  Pac.  1035. 

75.  Ind.  —  Williams  v.  Wann,  8 
Blackf.  477.  Mass.— Peck  v.  Ashley,  12 
Met.  478.  N.  Y—  Marsh  v.  Davison,  9 
Paige  Ch.  580.  Va.— Larkey  v.  Gard- 
ner, 105  Va.  718,  54  S.  E.  886.  W.  Va. 
Prewett  V.  Citizens'  Nat.  Bank,  66  W. 
Va.  184,  66  S.  E.  231;  Dudley  V.  Nis- 
wander &  Co.,  65  W.  Va.  461,  64  S.  E. 
745;  Thompson  0.  Whitaker  Iron  Co.,  41 
W.  Va.  574,  23  S.  E.  795;  Russell  t. 
Dickeschied,   24   W.   Va.   61. 

It  is  not  necessary  to  show  that  the 
evidence  rests  exclusively  with  defend- 
ant.    Robson  v.  Doyle,  191  111.  566,  61 
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the  same  rule  applies  where  a  bill  asks  also  for  relief  which  is  equita- 
ble in  its  nature;70  but  a  bill  seeking  relief  as  to  matters  otherwise 


N.  E.  435.  reversing  judgment,  94  111. 
App.  281.  ' 

In  a  pure  bill  of  discovery  it  may 
not  bo  necessary  to  show  that  the  facts 
sought  to  be  disclosed  are  incapable  of 
proof  otherwise.  Continental  Life  Ins. 
Co.  v.  Webb,  54  Ala.  688;  Crothers  v. 
Lee,  29  Ala.  337;  Perrine  v.  Carlisle, 
19  Ala.  686;  Horton  v.  Mosely,  17  Ala. 
794. 

"To  warrant  discovery  it  is  not 
necessary  that  there  should  be  abso- 
lutely no  means  of  proving  the  plaint- 
iff's case  without  it."  Reynolds  v. 
Burgess  S.  Fibre  Co.,  71  N.  H.  332,  51 
Atl.  1075.  citing  2  Story  Eq.  Jur.  §1483; 
Mer.  Eq.  §§853,  854. 

Though  the  discovery  of  the  facts 
might  be  obtained  in  an  action  at  law 
by  the  disclosure  of  a  trustee  in  the 
process  of  foreign  attachment  such 
would  not  be  a  bar  to  a  bill  of  dis- 
covery against  the  person  named  as 
such  trustee  in  such  action  at  law. 
Wheeler  v.  Wadleigh,  37  N.  H.  55. 

Assuming  that  by  bill  of  discovery 
an  attorney  might  be  compelled  by  a 
person  not  his  client  to  disclose  as  to 
a  paper  containing  testimony  taken 
down  by  his  stenographer  at  the  hear- 
ing on  the  proving  of  a  will,  such  will 
not  be  done  where  the  witnesses  are 
readily  available,  not  hostile,  and  no 
reason  appeared  why  the  complainant 
could  not  get  from  them  all  the  neces- 
sary information  respecting  the  matter 
in  dispute.  Petition  of  Snow,  75  N.  H. 
7,   70  Atl.   120. 

Lcggett  r.  Postley,  2  Paige  (N.  Y.) 
599,  is  criticised  in  Indianapolis  Gas 
Co.  v.  Indianapolis,  90  Fed.,  196,  in  so 
far  as  it  holds  that  complainant  must 
show  that  his  defense  at  law  could  not 
be  established  by  the  testimony  of  wit- 
nesses without  the  aid  of  the  discovery 
sought.  "The  proposition  is  unsound," 
citing  Williams  v.  Wann,  8  Blackf.  477, 
and  ca?es  there  cited. 

"The  plea  that  other  means  of  knowl- 
edge exist  has  never  been  allowed  to 
prevail."  The  parties  are  before  the 
court  and  each  has  a  right  to  search 
the  conscience  of  the  other.  It  is  not 
the  policy  of  the  law  to  vex  strangers. 
Montrose  v.  Wannamaker,  21  Abb.  N. 
C.    (N.  Y.)    478. 
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Contra. — In  Brown  v.  Swan,  10  Pet. 
(U.  S.)  497,  9  L.  ed.  508,  the  bill  was 
held  "deficient  in  the  material  aver- 
ment essential  to  all  such  bills  of  dis- 
covery as  this  is;  that  the  complainants 
are  unable  to  prove  the  facts  sought 
from  the  conscience  of  the  defendant 
by  other  testimony,  but  on  the  con- 
trary, facts  are  stated  in  it  from  which 
a  different  presumption  may  be  fairly 
raised. ' ' 

"Discovery  is  here  sought  because  of 
uncertainty  in  the  proof.  The  purpose 
is  ulterior,  and  is  not  therefore  a 
ground  for  equity  jurisdiction.  The 
American  courts  have  laid  down  the 
principle  that  a  party  coming  into 
equity  for  discovery  alone  must  allege 
in  his  bill  and  verify  the  allegations 
by  affidavit,  that  he  has  no  other  means 
of  proving  his  case."  Curriden  v.  Mid- 
dleton,  37  App.  Cas.  (D.  C.)  568. 

"It  is  only  where  no  one  but  the 
defendant  can  be  found  who  has  knowl- 
edge on  the  subject,  that  a  discovery 
can  be  claimed  of  such  defendant  in 
aid  of  legal  proceedings."  Eiopelle  v. 
Doellner,  26  Mich.  102,  following  Mc- 
Bride  v.  Cicotte,  4  Mich.  478. 

"When  a  bill  seeks  discovery  in  aid 
of  a  court  of  law  it  must  appear  that 
the  aid  is  necessary,  and  the  discovery 
material  to  the  defense  and  that  it  is 
not  in  the  power  of  the  party  to  prove 
them  by  witnesses."  Little  v.  Cooper, 
10  N.  J.  Eq.  273;  Brown  v.  Edsall,  9 
N.  J.  Eq.  256. 

76.  Lancy  v.  Eandlett,  80  Me.  169, 
13  Atl.  686;  Larkey  v.  Gardner,  105 
Va.  718,  54  S.  E.  886. 

Averment  in  mixed  bill  that  evidence 
is  indispensable  applies'  only  when  the 
demand  is  one  cognizable  at  law,  not 
where  the  demand  itself  is  of  a  nature 
entitling  plaintiff  to  go  into  equity. 
Thompson  v.  Whitaker  Iron  Co.,  41  W. 
Va.   574,  23   S.   E.   795. 

When  a  complainant  is  entitled  to  re- 
lief he  is  also  entitled  to  a  discovery  of 
the  facts  upon  which  his  right  to  re- 
lief is  based.  Therefore  in  a  mixed 
bill  it  is  not  necessary  to  allege  that 
the  facts  are  within  the  exclusive 
knowledge  of  defendant.  Metier  v. 
Metier 's  Admr.,  19  N.  J.  Eq.  457,  af- 
firming 18  N.  J.  Eq.  270. 
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cognizable  at  law  must  clearly  show  that  the  matter  sought  to  be 
discovered  is  indispensable  to  complainant's  case  or  defense.77 

3.  Matter  Must  Not  Be  Within  Complainant's  Own  Knowledge. 
Where  it  appears  that  complainant  has  the  information,  he  will  nut 
be  granted  discovery.78  So  one  will  not  be  granted  discovery  as  to 
a  matter  which  clearly  ought  to  have  been  within  his  own  knowl- 
edge.79 

4.  Matter  Must  Not  Be  Merely  in  Support  of  Opponent's  Case. 
The  bill  must  not  be  a  mere  fishing  bill.80  Therefore,  the  general 
rule  is  that  neither  party  will  be  allowed  to  inquire  into  the  other 
party's  title  or  claim.*1  But  the  rule  does  not  prevent  inquiry  as  to 
matter  needed  to  support  claimant's  claim,  though  incidentally  de- 
fendant's claim  or  title  is  involved  therein,82  nor  does  it  confine  the 


77.  Ala,— Hulsey  v.  Walker  Co.,  147 
Ala.  501,  40  So.  311;  Pollak  v.  H.  B. 
Claflin  Co.,  138  Ala.  644,  35  So.  645; 
Dargin  v.  Hewlitt,  115  Ala.  510,  22 
So.  128;  Continental  Life  Ins.  Co.  r. 
Webb.  54  Ala.  688;  Guice  v.  Parker,  46 
Ala.  616;  Crothers  v.  Lee,  29  Ala.  337; 
Perrine  V.  Carlisle,  19  Ala.  686;  Hor- 
ton  v.  Moseley,  17  Ala.  794.  Conn. 
Norwich  &  Worcester  E.  Co.  V.  Storey, 
17  Conn.  364.  111.— Eobson  V.  Dovle, 
191  111.  566,  61  N.  E.  435,  reversing 
judgment,  94  111.  App.  281.  Ind.— Wil- 
liams v.  WTann,  8  Blaekf.  477.  Me. 
Lancy  r.  Eandlett,  80  Me.  169,  13  Atl. 
6S6;  Woodman  v.  Freeman,  25  Me.  531. 
N.  Y.— Marsh  v.  Davison,  9  Paige  Ch. 
580.  Va. — Larkev  v.  Gardner,  105  Va. 
718,  54  S.  E.  886'  W.  Va.— Prewett  r. 
Citizens'  Nat.  Bank,  66  W.  Ya.  184,  66 
S.  E.  231 ;  Dudley  r.  Niswander  &  Co., 
65  W.  Va.  461,  64  S.  E.  745;  Thompson 
V.   Whitaker  Iron   Co.,   41    W.   Va.   574, 

23  S.    E.    795;    Eussell   v.    Dickeschied, 

24  W.  Va.  61. 

78.  Harr  v.  Shaffer,  45  W.  Va.  709, 
31    S.    E.    905. 

79.  Mere  ignorance  of  the  territorial 
extent  of  a  claimant's  possession  is 
not  sufficient  on  which  to  found  bill. 
Havers  v.  Tallassee  Falls  Mfg.  Co.,  167 
Ala.  553,  52  So.  892. 

80.  Post  &  Co.  v.  Toledo,  etc.  E. 
Co.,  144  Mass.  341,  11  N.  E.  540. 

In  Ivy  v.  Kekewiek,  2  Ves.  Jr.  679, 
30  Eng.  Eeprint  839,  said  in  Indianap- 
olis Gas  Co.  V.  Ciry  of  Indianapolis,  90 
Fed.  196,  to  fairly  disclose  what  is 
meant  by  a  fishing  bill,  the  plaintiff 
prayed  that  defendant  might  set  forth 
"in  what  manner  he  was  heir  ex  parte 
paterna  and  all  the  particulars  of  the 
pedigree,  and  the   times   and  places  or 


particulars  of  the  births,  baptisms,  mar- 
riages, deaths  or  burials,  of  all  the  per- 
sons who  shall  be  therein  named." 

In  an  action  for  negligent  killing  of 
plaintiff's  intestate  a  bill  of  discovery 
to  inspect  the  machinery  which  caused 
the  death  is  not  objectionable  as  be- 
ing a  fishing  bill.  Plaintiff  was  not 
endeavoring  to  ascertain  defendant's 
defense  but  only  facts  which  would  en- 
able her  to  prove  her  own  case.  Eey- 
nolds  v.  Burgess  S.  Fibre  Co.,  71  N.  H. 
332,    51    Atl.    1075. 

Interrogatories  which  "seek  a  dis- 
closure of  a  title  or  claim  of  a  de- 
fendant which  has  no  relation  to  the 
complainant's  title  or  cause  of  action, 
are  inquisitorial  and  unwarranted." 
Kelley  v.  Boettcher,  85  Fed.  55,  29 
C.  C.  A.  14. 

81.  U.  S.— Sunset  Tel.  &  Tel.  Co. 
v.  City  of  Eureka,  122  Fed.  960;  Evder 
r.  Bateman.  93  Fed.  31;  Young  v.  Colt, 
2  Blatchf.  373,  30  Fed.  Cas.  No.  IS, 155. 
Ala. — Sayers  v.  Tallassee  Falls  Mfg. 
Co.,  167  Ala.  553,  52  So.  S92.  D.  C. 
McCartney  v.  Fletcher,  10  App.  Cas. 
'.12.  N.  Y. — Leggett  v.  Postley,  2  Paige 
Ch.  599.  Ohio.— Ex  parte  Schoepf,  74 
Ohio  St.  1,  77  N.  E.  276.  Vt.— Ver- 
mont Farm  Mach.  Co.  v.  Balchelder, 
68  Vt.  430,  35  Atl.  378.  Eng.— Ivy  v. 
Kekewiek,  2  Ves.  Jr.  679,  30  Eng.  Ee- 
print 839. 

Not  allowed  as  against  a  telegraph 
company  seeking  to  condemn  land  to 
discover  as  to  its  incorporation  and 
proceedings  by  its  directorate  authoriz- 
ing the  condemnation.  Norfolk  &  W. 
E.  Co.  v.  Postal  Tel.  Co.,  88  Va.  932, 
14   S.   E.   689. 

82.  A  gas  company  sued  a  city  for 
an  injunction  against  an  ordinance  fix- 
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defendant's  hill  of  discovery  to  matters  of  affirmative  defense.88 
5.  Matter  Must  Not  Subject  Defendant  to  Criminal  Prosecution. 
Where  a  crime  is  charged  in  the  bill  it  is  the  privilege  of  the  re- 
spondent not  to  be  compelled  to  confess  either  the  offense  charged,  or 
any  fact  which  may  aid  in  the  prosecution  of  it.84  This  rule  does 
not  depend  upon  the  probability  that  criminal  proceedings  will  be 
instituted  but  solely  upon  the  possibility  that  they  might  be.85     How- 


ing  the  price,  of  gas,  claiming  such 
price  was  unreasonable  and  amounted 
to  taking  complainant's  property  with- 
out due  process.  The  city  filed  a  cross- 
dill  with  interrogatories  to  obtain  evi- 
dence that  the  price  was  not  unreason- 
able. The  evidence  to  assail  and  to 
support  the  ordinance  was  coincident. 
Complainant  in  its  original  bill  could 
have  propounded  interrogatories  to  ob- 
tain admissions  which  would  have  sup- 
ported its  bill  and  it  would  be  inequit- 
able not  to  allow  defendant  to  file  like 
interrogatories.  Indianapolis  Gas  Co. 
V.  City  of  Indianapolis,  90  Fed.   196. 

Where  complainant  alleges  that  de- 
fendant has  procured  a  title  that  ought 
not  to  prevail  against  his  which  he 
sets  out,  and  seeks  discovery  only  as 
to  whether  defendant  had  notice  of 
complainant's  title,  the  case  does  not 
fall  within  the  rule  that  one  cannot 
have  discovery  of  defendant's  title. 
Howell  V.  Ashmore,  9  N.  J.  Eq.  82. 

Where  the  dispute  turned  on  whether 
certain  land  belonged  to  plaintiff,  de- 
fendant, or  to  neither  of  them,  but  was 
in  fact  part  of  the  common,  defendant 
was  compelled  to  disclose  documents 
showing  that  the  land  was  not  part 
of  the  common.  Jenkins  V.  Bushby,  35 
L.  J.  Ch.    (Eng.)    400. 

83.  Bill  lies  on  behalf  of  defendant 
to  obtain  evidence  to  rebut  the  evidence 
in  favor  of  plaintiff's  cause  of  action 
as  well  as  to  sustain  his  defense.  Glass- 
eott  v.  Copper  Mines  Co.,  11  Sim.  305, 
59   Eng.  Reprint   892. 

84.  Ga.— Marshall  v.  Riley,  7  Ga. 
367.  N.  Y. — Marsh  v.  Davison,  9  Paige 
Ch.  580.  Eng.— Claridge  v.  Hoare,  14 
Ves.  Jr.  59,  33  Eng.  Reprint  443. 

So  where  the  charges  in  the  bill 
clearly  show  defendant  had  been  guilty 
of  engaging  in  an  indictable  conspir- 
acy, a  discovery  will  not  be  ordered. 
Leggett  v.  Postley,  2  Paige  Ch.  (N.  Y.) 
599. 

Under  this  rule  the  court  in  Noyes 
v.   Thorpe,   73   N.   H.   481,   62   Atl.   787, 
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held  that  a  publisher  of  a  newspaper 
could  not  be  compelled  to  disclose  the 
names  of  the  persons  who  instigated 
and  brought  about  the  libel.  At  com- 
mon law  the  libel  was  punishable  as  a 
misdemeanor  and  under  the  law  of  this 
state  the  defendant  is  equally  guilty 
with  the  parties  regarding  whom  the 
discovery  was  asked.  To  same  effect, 
see:  Ky. — Cole  v.  Wilson,  18  B.  Mon. 
212.  N.  Y.— Phoenix  v.  Dupuy,  2  Abb. 
N.  C.  146,  7  Daly  238,  53  How.  Pr. 
158.  Eng. — Thorpe  V.  Macauley,  5 
Madd.  218,  56  Eng.  Reprint  877;  Hill 
V.  Campbell  (1875),  L.  R.  10  C.  P. 
222. 

Qui  tarn  actions  under  the  statute 
giving  the  informer  part  of  the  penalty 
imposed  for  illegal  gaming  are  in  the 
nature  of  penal  actions  and  come  within 
the  rule  though  they  are  civil  actions 
in  form.  Robson  v.  Doyle,  191  111. 
566,  61  N.  E.  435,  reversing  94  111.  App. 
281. 

In  a  bill  for  execution  of  a  trust 
and  will  it  is  proper  to  ask  defendant 
if  he  has  a  son  lawfully  begotten. 
Discovery  of  that  is  necessary  so  that 
all  interested  in  the  estate  may  be  made 
parties.  But  a  discovery  as  to  whether 
defendant  is  married  to  a  woman  with 
whom  he  is  cohabiting  is  not  proper. 
Finch  V.  Finch,  2  Ves.  Sen.  491,  28 
Eng.   Reprint   315. 

The  rule  applies  to  punishments  and 
censures  by  the  ecclesiastical  court. 
Finch  v.  Finch,  2  Ves.  Sen.  491,  28 
Eng.  Reprint  315;  Brownsword  v.  Ed- 
wards, 2  Ves.  Sen.  243,  28  Eng.  Re- 
print  157. 

85.  U.  S.— United  States  v.  Nation- 
al Lead  Co.,  75  Fed.  94.  Ga. — Higdon 
v.  Heard,  14  Ga.  255;  Marshall  v.  Riley, 
7  Ga.  367.  Va.— Dulaney  v.  Smith,  97 
Va.  130,  33  S.  E.  533;'  Northwestern 
Bank  v.   Nelson,   1    Gratt.   108. 

A  defendant  has  a  right  to  insist 
that  he  is  not  to  be  compelled  to  an- 
swer, "not  only  the  broad  and  leading 
fact,  but  any  fact  the  answer  to  which 
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ever,  criminality  must  be  in  some  manner  implied.86  And  where  the 
discovery  itself  is  consistent  with  innocence  the  rule  cannot  be  in- 
voked to  avoid  surrendering  property.87 

It  has  been  said  that  the  privilege  cannot  be  waived.88  In  some 
jurisdictions  statutory  provisions  are  found  compelling  discovery  in 
actions  brought  to  recover  money  lost  at  gaming.89  And  while  such 
statutes  are  superior  to  the  rule  of  chancery  not  to  lend  its  aid  to 
criminal  proceedings,90  they  are  unconstitutional,  in  so  far  as  they 
would  compel  a  party  to  testify  against  himself.91 

6.  Matter  Must  Not  Subject  Defendant  to  Penalty  or  Forfeiture. 
Discovery  cannot  be  had  of  matter  that  would  expose  the  party  to  a 


may  form  a  step  in  the  prosecution." 
Claridge  V.  Hoare,  14  Ves.  Jr.  59,  33 
Eng.  Reprint  443. 

"The  defendant  is  not  to  be  called 
upon  to  discover  the  principal  fact  or 
any  one  of  a  long  series  or  chain  of 
facts  which  may  contribute  to  estab- 
lish a  criminal  charge  against  him." 
Lee  v.  Read,  5  Beav.  385,  49  Eng.  Re- 
print 625. 

Discovery  will  be  refused  where  it 
might  expose  the  party  to  criminal 
prosecution  for  embezzlement.  "We 
need  not  assert  that  it  would  do  Sjo. 
If  by  possibility  it  might  do  so,  that 
is  ground  for  refusing  discovery." 
Thompson  v.  Whitaker  Iron  Co.,  41  W. 
Va.  574,  23  S.  E.  795. 

86.  A  mere  statement  "that  no  per- 
son was  present  when  the  said  (defend- 
ant) took  possession  of  the  money 
aforesaid"  does  not  imply  any  crim- 
inalitv  to  defendant 's  conduct.  Wolf 
V.  Wolf,  2  Har.  &  G.   (Md.)   382. 

87.  In  Tolleson  v.  Greene,  83  Ga. 
499,  10  S.  E.  120,  the  defendant  sought 
to  prevent  surrender  of  certain  property 
on  the  ground  that  to  do  so  amounted 
to  disclosing  evidence  that  would  lay 
him  open  to  the  criminal  charge  of  hav- 
ing misappropriated  same.  The  court 
while  adhering  strongly  to  the  rule 
states  that  the  mere  surrender  is  rather 
an  indication  of  innocence  than  of 
guilt. 

88.  "The  defendant  cannot  waive 
the  provision  for  the  law  is,  in  this 
regard,  his  guardian."  Higdon  V. 
Heard,  14  Ga.  255;  Lea  V.  Read,  5 
Beav.  381,  49  Eng.  Reprint  625. 

89.  "Such  loser  may  file  a  bill  in 
equity  against  such  winner,  who  shall 
answer  the  same  and  upon  discovery 
and  repayment  of  the  money  or  prop- 
erty  so  won,  or  its  value,  such  winner 


shall  be  discharged  from  any  forfeiture 
or  punishment  which  he  may  have  in- 
curred for  winning  same."  West  Vir- 
ginia Code,  §3437;  Virginia  Code, 
§2S38. 

The  Illinois  statute  (Hurd's  Rev.  St., 
1899,  p.  592)  providing  for  discovery 
in  actions  brought  to  recover  money 
lest  in  gaming  and  providing  that  a 
person  discovering  and  repaying  shall 
not  be  subject  to  any  further  punish- 
ment, applies  only  to  an  action  brought 
by  the  informer.  Robson  v.  Doyle,  191 
111.  566,  61  N.  E.  435,  reversing  94  111. 
App.  281. 

90.  "An  exception  to  these  rules  in 
chancery  in  England  is  found  in  cases 
originating  under  the  Statute  of  Anne, 
against  gaming,  because  by  the  stat- 
ute the  defendant  is  required  to  an- 
swer. It,  therefore,  to  the  extent  of 
the  cases  contemplated  therein,  repeals 
the  settled  law  of  chancery.  Our  stat- 
ute of  1764  is  a  substantial  copy  of 
the  Statute  of  Anne  and  contains  a 
like  requirement."  Higdon  V.  Heard, 
14  Ga.  255. 

91.  The  statute  would  be  unconsti- 
tutional if  so  construed  as  to  compel  a 
party  to  answer  questions  which  might 
subject  him  to  a  criminal  prosecution. 
Robson  v.  Doyle,  191  111.  566,  61  N.  E. 
435,  reversing  94  111.  App.  281,  folloir- 
ing  Lamson  v.  Boyden,  160  111.  613,  43 
N.  E.  781. 

They  usually  contain  provisions  ex- 
empting from  prosecution  one  who  com- 
plies with  their  provisions.  See  West 
Virginia  Code,  §3477;  Virginia  Trip. 
§2838;  Hurd's  Rev.  St.  (1899),  p.  F92. 
But  in  Higdon  r.  Heard,  14  Ga.  255, 
the  court  says  defendants  get  their 
protection  because  the  court  on  a  crim- 
inal prosecution  could  not  allow  the 
answers  to  be  used  in   evidence. 
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penalty  or  forfeiture.92  An  exception  to  this  rule  is  where  the  dis- 
covery is  sought  as  to  the  happening  of  an  event  on  which  an  es- 
tate terminates.93 

7.  Privileged  Communications.  —  Privileged  communications  as 
those  between  husband  and  wife,94  or  attorney  and  client,95  cannot 
be  inquired  into  on  bill  of  discovery.96  But  this  rule  does  not  apply 
to  a  mere  confidential  business  letter  or  document.97 

I.  Demanding  Information  Before  Bringing  Bill.  —  It  has  been 
held  that  the  information  sought  by  the  bill  should  be  demanded  of 
the  defendant  before  the  bill  is  brought.955 

J.  Time  of  Granting  Discovery.  —  After  verdict  and  judgment 
the  general  proposition  is  that  a  discovery  cannot  be  had.99     This  is 


92.  Crandall  v.  Sorg,  99  111.  App. 
22,  judgment  reversed,  198  111.  48,  64 
N.  E.  769;  Poindexter  v.  Davis,  6  Gratt. 
(Va.)    481. 

93.  Hambrook  r.  Smith,  17  Sim.  209, 
60  Eng.  Eeprint  1109. 

"It  is  a  fixed  rule  that  no  bill  of 
discovery  will  be  allowed  where  the 
answers  may  have  the  effect  of  causing 
a  forfeiture  of  estate,  except  where  the 
estate  is  held  on  a  conditional  limita- 
tion, in  which  case  it  would  be  ex- 
tinguished on  non-performance  of  the 
condition."  Pye  v.  Butterfield,  5  B.  & 
S.  829,  122  Eng.  Eeprint  1038. 

94.  Discovery  will  not  be  required 
where  the  answer  would  involve  dis- 
closure as  to  confidential  communica- 
tions between  husband  and  wife.  Mc- 
Cartney r.  Fletcher,  10  App.  Cas. 
(D.  C.)    572. 

Where  husband  and  wife  are  joined 
in  the  bill  they  are  both  bound  to  an- 
swer. Therefore  it  is  no  objection  to  a 
discovery  that  thereby  one  may  be 
obliged  to  discover  evidence  to  be  used 
against  the  other.  The  question  is  not 
whether  the  answer  of  one  can  be  used 
as  evidence  against  the  other.  "If 
they  answer  jointly  it  may  be  that  the 
answer  will  stand  as  against  the  hus- 
band alone.  If  they  sever  and  answer 
separately  it  may  be  that  the  answer 
of  the  one  cannot  be  used  against  the 
other."  Metier  v.  Metier 's  Admr.,  19 
N.  J.  Eq.  457,  affirming  18  N.  J.  Eq. 
270. 

95.  National  Bank  of  West  Grove  v. 
Earle,  196  Pa.  217,  46  Atl.  268.  See 
also  Petition  of  Snow,  75  N.  H.  7,  70 
Atl.   120. 

96.  As  to  what  are  privileged  com- 
munications within  these  rules,  see  the 
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title     "  Privileged     Communications, ' ' 
Encyclopedia  of  Evidence. 

97.  "Assuming  the  letter  to  have 
been  confidential  as  between  the  par- 
ties if  the  evidence  in  the  suit  at  law 
shall  establish  the  fact  that  the  de- 
fendant was  a  party  to  the  contract 
sought  to  be  enforced,  then  any  facts 
known  by  him  or  any  acts  done  by  him 
in  reference  thereto  may  be  properly 
drawn  from  him  by  a  bill  of  discov- 
ery."  Peck  v.  Ashley,  12  Met.  (Mass.) 
478. 

Where  a  paper  is  not  a  privileged 
communication,  the  test  as  to  whether 
an  attorney  will  be  compelled  to  pro- 
duce same  is  whether  his  client  would 
be  so  compelled.  Petition  of  Snow, 
75  N.  H.   7,   70  Atl.   120. 

98.  Plaintiff  held  an  option  to  lease 
certain  mining  lands  of  defendant  up- 
on terms  as  favorable  as  those  offered 
defendant  by  any  other  person.  Upon 
being  notified  of  such  offer  plaintiff 
brought  a  bill  in  equity  for  further 
information  regarding  the  terms  of  the 
lease  without  first  asking  defendant 
for  such  information.  Taylor  &  Mc- 
Coy Coal,  etc.  Co.  v.  Hartman,  222  Pa. 
172,  70  Atl.  1001. 

99.  U.  S.— Brown  r.  Swann,  10  Pet. 
497,  9  L.  ed.  508.  Ala.— Mallory  v. 
Matlock,  10  Ala.  595.  Me. — Warren  v. 
Baker,  43  Me.  570.  N.  Y. — Duncan  V. 
Lyon,  3  Johns.  351.  Va. — Green  v. 
Massie,  21  Gratt.  356;  White  V.  Wash- 
ington's Exr.,  5  Gratt.  645.  Eng. — Bar- 
bone  V.  Brent,  1  Vern.  176,  23  Eng. 
Eeprint  397. 

As  to  the  use  of  the  bill  of  discov- 
ery for  purpose  of  granting  new  trial 
or  arrest  of  execution,  see  the  titles 
"Injunction;"  "New  Trial." 
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especially  true  after  the  action  at  law  has  been  terminated  by  pay- 
ment of  the  judgment.1 

K.  Form  and  Contents  of  Bill.  —  1.  Necessity  of  Seeking  Dis- 
covery in  Original  Bill.  —  The  plaintiff  may  seek  discovery  in  a  sup- 
plemental bill  where  the  filing  of  such  bill  is  otherwise  proper  under 
the  rules,2  or  it  may  be  had  by  means  of  an  interlocutory  petition.3 

2.  Cross-Bill  as  Proper  Remedy  for  Defendant.  —  The  proper 
method  for  defendant  is  by  the  filing  of  a  cross-bill.4 

3.  Bill  Must  Conform  to  General  Equity  Rules.  —  The  bill  must, 
of  course,  conform  to  the  rules  common  to  all  bills  in  equity.5  For 
instance,  the  bill  must  not  be  multifarious,6  nor  uncertain.7  In  pure 
bills  of  discovery  technical  nicety  is  not  required.8 

4.  Allegations  as  to  Materiality.  —  A  mere  allegation  that  the 
matter  is  material  is  not  sufficient.9     "Where  discovery  and  relief  are 


1.  Sherman  v.  Delaware  &  Atl.  Tel. 
&  Tel.  Co.,  36  Pa.   Super.  487. 

2.  Where  disccwery  sought  is  not  in 
aid  of  any  other  suit  in  law  or  equity, 
but  is  material  and  incidental  to  the 
relief  sought  and  the  facts  as  to  which 
discovery  is  sought  rest  in  the  knowl- 
edge of  defendants  it  may  be  sought 
in  a  sxipplemental  bill.  Napier  v.  Wes- 
terhoff,  153  Fed.  985. 

3.  It  is  not  necessary  to  amend  the 
original  bill.  Eschbach  v.  Lightner,  31 
Md.  528. 

4.  Oro  Water,  Light  &  P.  Co.  r.  City 
of  Oroville,  162'  Fed.  975;  Millsaps  v. 
Pfeiffer,  44  Miss.  805. 

See  generally  the  title  "Cross-Bill." 
Before  the  passage  of  the  act  per- 
mitting defendant  after  filing  his  an- 
swer to  exhibit  interrogatories  to  the 
complainant,  defendant  could  only  ob- 
tain discovery  by  a  cross-bill.  Such  is 
not  now  required  but  lie  still  may  file 
a  cross-bill  notwithstanding  the  statute 
if  he  so  desires.  The  practice  should 
not  be  encouraged  as  it  increases  the 
expense  of  litigation.  Amos  p.  New 
Jersey  Franklinite  Co.,  12  N.  J.  Eq. 
66. 

5.  See  the  titles  "Bills  and  An- 
swers;" "Equity  Jurisdiction  and  Pro- 
cedure. ' ' 

6.  McCartney  v.  Fletcher,  10  App. 
Cas.    (D.   C.)    572. 

A  bill  is  multifarious  which  joins 
a  hill  for  discovery  in  aid  of  a  suit 
at  law  and  a  bill  for  specific  perform- 
ance of  t.he  contract  of  which  dis- 
covery is  nought.  Markev  r.  Mutual 
Ben.  Life  Ins.  Co.,  16  Fod.  Cas.  No. 
9,091.     See   the   titles   "Bills   and  An- 


swers;" "Equity  Jurisdiction  and  Pro- 
cedure ; "   "  Multifariousness. ' ' 

7.  "There  must  be  reasonable  and 
convenient  certainty  both  as  to  the  ob- 
jects and  subjects  of  the  discovery 
sought. ' '  McCartnev  v.  Fletcher,  10 
App.   Cas.    (D.  C.)    572. 

A  mere  allegation  that  "there  are 
other  stockholders  within  the  jurisdic- 
tion whose  shares  have  never  been 
fully  paid  up, ' '  is  too  vague  to  sus- 
tain a  petition  as  being  in  the  nature 
of  a  bill  of  discovery  "under  any  sys- 
tem of  pleading  with  which  we  are 
familiar."  Blanke  v.  St.  Louis-Sonora 
G.  &  S.  Min.  Co.,  35  Mo.  App.  186. 

8.  "In  the  case  of  a  bill  for  mere 
discovery  if  it  appears  reasonable  that 
the  complainant  should  be  entitled  to 
the  disclosure  and  no  principles  of  law 
or  equity  are  violated   in   enforcing  it, 

the  court  will  not  be  so  nice 
in  the  application  of  technical  rules 
as  where  an  injunction  or  relief  is  asked 
for."  Howell  p.  Ashmore,  9  N.  J.  Eq. 
82.  See  also  Seymour  v.  Seymour,  4 
Johns.  Ch.  (N.  Y.)  409. 

9.  In  assumpsit  for  an  attorney 's 
wages  a  mere  allegation  that  it  was 
material  to  plaintiff's  case  to  show  the 
value  of  an  estate  involved  in  the  liti- 
gation was  not  sufficient.  While  ad- 
mitting that  such  value  is  an  import- 
ant element  in  fixing  the  amount  of 
plaintiff's  compensation  it  did  not  ap- 
pear how  it  was  necessary  for  plaintiff 
to  have  a  disclosure  thereof  prior  to 
the  trial.  Gorman  v.  Banigan,  22  B.  J. 
22,  46  Atl.  38. 

A  statement  that  plaintiffs  "were 
apprehensive   that   they   should   not  be 
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sought  the  eases  are  conflicting  as  to  the  necessity  of  a  direct  aver- 
ment of  materiality,  it  sufficiently  appearing  from  the  bill  that  the 
matter  is  material;10  but  in  a  pure  bill  of  discovery  such  an  aver- 
ment is  not  needed.11 

5.  Allegations  as  to  Indispensability.  —  Whore  allegations  of  in- 
dispensability  are  required  they  must  be  affirmative  allegations,  and 
free  from  ambiguity.12  The  bill  must  state  that  the  defendant  has 
the  information,13  that  complainant  expects  to  prove  the  facts  from 
the  defendant,14  and  that  the  court  of  law  cannot  compel  the  discov- 
ery.16 

Where  discovery  is  sought  against  one  of  several  persons  having 
the  same  general  information,  there  need  not  be  specific  allegations 
that  he  has  information  which  is  not  common  to  the  others.18 

6.  Allegations  as  to  Cause  of  Action.  —  The  bill  must  show  on 
its  face  that  the  complainant  has  a  good  cause  of  action,17  and  should 
sufficiently  set   out   facts  and   circumstances   material   to   his   case.18 


able  to  make  full  proof  of  the  mate- 
rial facts,"  is  not  sufficient.  Seymour 
v.  Seymour,  4  Johns.  Ch.  (N.  Y.)  409. 

10.  If  the  bill  seeks  relief  which  is 
■wholly  legal,  it  must  allege  that  the 
matter  sought  to  be  discovered  is  mate- 
rial to  complainant's  case.  Collins  v. 
Sutton,  94  Va.  127,  26  S.  E.  415. 

But  if  facts  are  averred  which  show 
the  materiality  and  indispensability  of 
a  discovery,  it  is  not  necessary  to  al- 
lege materiality  in  terms.  Dudley  v. 
Niswander  &  Co.,  65  W.  Va.  461,  64 
S.  E.  745. 

11.  In  Howell  v.  Ashmore,  9  N.  J. 
Eq.  82,  the  court  while  holding  that 
the  bill  did  sufficiently  show  the  mate- 
riality of  the  facts  suggested  that  as 
the  bill  was  a  pure  bill  of  discovery 
it  need  not  make  a  direct  averment 
that  the  disclosure  was  material. 

12.  An  averment  that  the  complain- 
ants have  no  other  "means  of  knowing 
them"  is  insufficient  as  an  allegation 
that  the  facts  cannot  be  proved  in  any 
other  manner  than  by  defendant's  an- 
swer. Shackleford  v.  Bankhead,  72 
Ala.    476. 

An  allegation  in  a  bill  for  discovery 
and  relief  does  not  sufficiently  show 
that  the  discovery  is  indispensable  to 
recovery  which  only  recites  that  "ap- 
pellee does  not  exactly  remember  the 
aggregate  of  said  bonds,  but  believes 
it  to  be  $720."  Larkey  v.  Gardner, 
105  Va.   718,  54  S.  E.  886. 

13.  It  must  appear  from  the  bill 
that    defendant    has  knowledge    of   the 
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matters  in  reference  to  which  the  dis- 
covery is  asked.  Horton  v.  Moseley, 
17  Ala.  794. 

14.  A  bill  is  defective  which  merely 
states  that  complainant  has  no  witness 
by  whom  he  can  prove  the  facts  set 
up  in  his  pleas  except  the  parties  of 
whom  he  asks  the  discovery.  There 
must  also  be  an  allegation  that  he  ex- 
pects to  prove  the  facts  by  the  parties 
mentioned.  Primmer  v.  Patten  &  Co., 
32  111.  528. 

15.  Markey  V.  Mutual  Ben.  Life  Ins. 
Co.,  16  Fed.  Cas.  No.  9,091. 

16.  In  Wright  p.  Dame,  1  Met. 
(Mass.)  237,  discovery  was  allowed 
against  one  as  a  member  of  a  corpora- 
tion, without  any  allegation  that  he 
possessed  information  which  was  not 
common  to  other  individual  members 
of  the  corporation. 

17.  The  bill  on  its  face  must  show 
that  complainant  has  a  right  to  the 
thing  demanded2  or  such  an  interest 
in  the  subject-matter  as  gives  a  right 
to  institute  an  action  concerning  it. 
McCartney  v.  Fletcher,  10  App.  Cas. 
(D.  C.)  572. 

18.  If  the  main  action  at  law  is  for 
a  taking  of  property  which  amounted 
to  trover  or  conversion,  the  complain- 
ant must  have  had  information  of  facts 
and  circumstances,  as  details  of  a 
fraudulent  scheme  by  which  possession 
was  obtained.  Such  facts  and  circum- 
stances should  be  alleged.  Tillinghast 
v.  Westcott,  Slade  &  Balcom  Co.,  30 
R.  I.  334,  75  Atl.  306. 
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Defendant  must  allege  that  the  material  averments  of  his  pleas  are 
true,19  and  his  bill  must  show  that  he  has  an  interest  in  the  pro- 
ceedings.20 

7.  Prayer  of  Bill.  —  The  complainant  is  only  bound  to  ask  for 
such  evidence  as  he  may  choose.21 

8.  Verification  of  Bill.  —  A  pure  bill  of  discovery  must  be  veri- 
fied.22 Verification  is  sufficient  on  information  and  belief  as  to  the 
facts  expected  to  be  proved.23 

9.  Amendment.  —  Amendment  of  the  bill  has  been  allowed  as  to 
the  cause  of  action  alleged,24  and  as  to  the  indispensability  of  the  tes- 
timony sought.25 

L.  Waiver  of  Answer  Under  Oath.  —  A  pure  bill  of  discovery 
must  require  an  answer  under  oath,26  but  a  different  rule  prevails 


19.  The  bill  must  allege  that  the 
averments  in  the  pleas,  or  such  of  them 
as  show  a  defense,  or  other  sufficient 
facts,  are  true.  Primmer  v.  Patten  & 
Co.,   32   111.   528. 

20.  A  bill  sufficiently  states  the  in- 
terest of  the  defendants  where  it  shows 
that  an  action  has  been  commenced 
against  them,  and  they  have  tendered 
an  issue  as  to  whether  they  are  the 
parties  who  contracted  with  plaintiff 
and  are  liable  for  the  breach  of  the 
contract.     Hurricane  Tel.  Co.  v.  Mohler, 

51  W.   Va.   1,   41   S.   E.   421. 

21.  "Upon  reason  it  would  seem 
that  the  plaintiff  may  restrict  his 
prayer  for  discovery  to  any  matter  or 
part  of  the  evidence  to  support  his 
action  that  he  may  choose.  It  would 
be  absurd  to  suppose  that,  if  he  files 
a  bill  for  discovery,  he  must  call  upon 
the  defendant  for  all  the  evidence  nec- 
essary to  support  the  plaintiff's  action 
at  law.  It  is  reasonable  and  consistent 
to  say  that  he  may  call  upon  the  de- 
fendant for  evidence  as  to  such  facts 
only  as  he  may  choose  or  as  may  seem 
to  him  necessar3r,  such  facts  and  evi- 
dence being  material."  Hurricane  Tel. 
Co.  v.  Mohler,  51  W.  Va.  1,  41  S.  E. 
421. 

22.  Sloss-Sheffield  Steel  &  Iron  Co. 
V.  Maryland  Casualty  Co.,  167  Ala.  557, 

52  So.  751;  Bromberg  v.  Bates,  98  Ala. 
621,  13  So.  557. 

Whether  verification  must  be  by 
party  personally  or  may  be  by  attor- 
ney, see  the  titles  "Attorneys"; 
"Equity  Jurisdiction  and  Procedure"; 
"Verification." 

23.  A  bill  is  sufficient  which  sets 
forth   the   existence   of  facts   and    that 


complainant  expects  to  prove  same  by 
defendant  and  swears  to  them  on  in- 
!  formation  and  belief.  Eobson  v.  Doyle, 
191  111.  566,  61  N.  E.  435,  reversing 
judgment,   94   111.   App.    281. 

24.  Where  a  bill  in  aid  of  an  action 
at  law  for  libel  stated  the  nature  of 
the  action,  the  names  of  the  parties 
to  it,  the  term  of  court  at  which  it 
was  entered,  and  where  it  was  pend- 
ing, the  court  said:  "If  this  is  not  a 
sufficient  reference  to  the  action  and 
the  declaration  contained  therein  so 
as  to  incorporate  into  the  bill  the  al- 
leged defamatory  words,  the  objection 
may  be  obviated  by  an  amendment." 
Noyes  v.  Thorpe,  73  N.  H.  481,  62  Atl. 
787. 

25.  Orators  were  allowed  to  amend 
a  bill  which  asked  for  discovery  and 
relief  but  was  demurrable  because  it 
did  not  contain  necessary  averments 
as  to  the  indispensability  of  the  evi- 
dence sought,  nor  averments  which 
would  have  given  the  court  equitable 
jurisdiction  of  the  subject-matter. 
Lancy  v.  Eandlett,  80  Me.  169,  13  Atl. 
686. 

26.  Torrent  V.  Rodgers.  39  Mich. 
85;  Streeter  v.  Braman,  76  N.  J.  Eq. 
371,  74  Atl.  659;  Daab  v.  New  York 
Cent.,  etc.  R.  Co.,  70  N.  J.  Eq.  489, 
62   Atl.   449. 

Bill  is  demurrable  which  waives  oath 
to  answers.  Starkweather  v.  Williams, 
22  R,  I.  55,  41  Atl.  1003.  But  see 
Payne   V.    Berry,    3    Term.    Ch.    154. 

By  waiving  oath  to  defendant's  an- 
swer plaintiff  waives  his  right  to  a 
discovery.  Stettauer  v.  Dwight,  54  111. 
App.    194. 

Defendants    may   properly   decline   to 
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where  the  bill  also  asks  for  relief.27     It  has  been  said  that  it  is  im- 
proper to  ask  a  corporation  to  answer  under  oath.28 

M.  Stay  of  Proceedings.  —  The  proceedings  will  be  restrained 
until  the  discovery  is  had,29  and  this  power  extends  to  the  staying  by 
the  state  court  of  proceedings  in  the  federal  courts.30  It  has  been 
held  that  a  bond  must  be  given.31  Stay  will  not  be  granted  unless 
asked   for.32 


answer  the  interrogatories  seeking  dis- 
covery attached  to  eomplainanl  's  bill 
where  the  complainant  waives  an  an- 
swer under  oath.  Victor  G.  Bloedc  Co. 
r.  Carter,  Its  Fed.  127;  McFarland  v. 
State  Sav.  Bank.  132  Fed.  399;  Tilling- 
hast  r.  Chace,  121  Fed.  435. 

That  the  answer  is  waived  in  a  bill 
shows  that  it  is  not  a  bill  of  discovery. 
U.  S—  Huntington  v.  Saunder,  120  U. 
S.  78,  7  Sup.  Ct.  3.16.  30  L.  ed.  580. 
Mass. — Badger  v.  McNamara,  123  Mass. 
117;  Ward  v.  Peck,  114  Mass.  121. 
B.  I.— McCulla  v.  Beadleston,  17  K.  I. 
20,  20  Atl.  11;  Harrington  v.  Harring- 
ton, 15  E.  I.  341,  5  Atl.  502. 

27.  Streeter  v.  Braman,  76  N.  J.  Eq. 
371,  74  Atl.  659;  Daab  V.  New  York 
Cent.,  etc.  E,  Co.,  70  N.  J.  Eq.  489, 
62  Atl.  449;  Manley  V.  Nickle,  55  N.  J. 
Eq.  563,  37  Atl.  738. 

In  Illinois  Hurd's  St.  (1909),  ch.  22, 
§20,  provides  that  oath  may  be  waived 
as  to  any  bill  "other  than  for  dis- 
covery only."  Under  this  statute  it  is 
held  that  the  oath  may  be  waived 
where  the  bill  asks  for  other  relief. 
See  Millard  v.  Millard,  123  111.  App. 
264.  221    111.   86,  77  N.  E.  595. 

"The  bill  not  being  one  solely  for 
discovery  was  not  subject  to  demurrer 
for  waiving  answer  under  oath."  Gulf 
Compress  Co.  v.  Jones  Cotton  Co.,  157 
Ala.  32,  47  So.  251. 

The  rule  that  waiver  of  answer  under 
oath  takes  away  the  right  of  discov- 
ery does  not  apply  where  the  bill  asks 
for  discovery  only  as  incidental  to 
relief  asked  for.  Patek  v.  Patek,  166 
Mich.  446,  131  N.  W.  1101. 

Where  the  bill  makes  a  ease  for  re- 
lief on  some  other  ground,  it  does  not 
follow  that  the  parts  which  seek  dis- 
covery must  be  stricken  out  because 
of  waiver  of  oath.  For  though  defend- 
ant may  refuse  he  may  on  the  other 
hand  think  it  to  his  advantage  to  make 
the  discovery  in  his  own  manner,  with 
such  explanations  and  qualifications  as 
belong  to  it.  Congdon  v.  Aylsworth, 
16  R.  I.   281,   18   Atl.   247. 
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28.  Continental   Nat.   Bank   v.   Heil 
man,   66   Fed.   184,   on   the  ground   that 
a  corporation  answers  under  seal.     But 
compare    matter   infra,  II,  P,   2. 

29.  Lovell  r.  Galloway,  17  Beav.  1, 
51  Eng.  Reprint  931;  Magnay  v.  Mines, 

1  Jur.    (N.  S.)    153. 

To  make  the  discovery  of  use  at  the 
trial,  courts  of  equity  will  restrain  the 
suit  until  the  discovery  is  had.  Shot- 
well's  Admx.  v.  Smith,  20  N.  J.  Eq.  79. 

It  is  error  for  the  court  to  dissolve 
such  injunction  before  defendant's  an- 
swer under  the  rule  that  a  party  who 
has  obtained  an  injunction  must  be 
always  ready  to  maintain  it.  From 
the  very  nature  of  the  bill  he  is  not 
required  to  take  proof  in  support  there- 
of and  cannot  be  in  default  for  not 
doing  so.  Russell  V.  Dickeschied,  24 
W.  Va.  61. 

If  a  discovery  from  the  parties  in 
the  orphan's  court  for  the  final  settle- 
interest  is  necessary  in  order  to  estab- 
lish one's  defense  to  a  proceeding  in 
ment  of  an  estate,  the  court  of  equity 
will  enjoin  such  proceedings  pending 
the  discovery.  Horton  v.  Moseley,  17 
Ala.   794. 

Proceedings  stayed  till  the  United 
States,  who  was  plaintiff  in  the  main 
proceeding,  should  answer  the  cross- 
bill of  defendant  praying  discovery. 
Prioleau  v.  United  States,  (1886)  L.  R. 

2  Eq.  667. 

30.  The  right  of  the  equity  court 
to  enforce  discovery  extends  to  re- 
straining a  party  from  proceeding  in 
the  federal  courts  will  until  he  has  made 
discovery  where  the  situation  is  such 
that  discovery  could  not  be  enforced 
in  the  federal  court  and  no  federal 
question  is  involved.  Shaw  v.  Frey, 
69  N.  J.  Eq.  321,  59  Atl.  811. 

31.  The  stay  will  not  be  granted 
except  on  the  giving  of  a  bond.  Lemon 
v.  Morehead,  8  Blackf.  (Ind.)  561.  See 
also    Barnard   v.   Flinn,    8   Ind.    204. 

32;     "The    bill    is    defective    in    its 

frame,    as    it    contains    no    prayer    for 

I  an    injunction.      It    has    a    prayer    for 
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N.  Proper  Method  of  Objecting.  —  Demurrer  lies  where  the  bill 
on  its  face  shows  that  the  discovery  cannot  be  granted.33  But  a  bill 
asking  both  discovery  and  relief  is  not  demurrable  where  the  com- 
plainant is  entitled  to  the  relief;34  nor  is  such  bill  demurrable  if  sus- 
tainable for  discovery  though  no  relief  can  be  granted  against  him.35 
So,  where  matters  sought  to  be  disclosed  are  such  as  warrant  defend- 
ant's refusal  to  answer,  he  may  take  advantage  thereof  by  either  an- 
swer or  demurrer  if  the  bill  shows  the  objection  on  its  face,38  but 


discovery  and  for  a  summons  to  the 
next  term  of  court,  but  it  does  not 
ask  that  the  suit  at  law  may  be  stayed 
until  the  coming  in  of  the  answer.  On 
this  bill,  as  it  was  framed,  the  court 
below  would  have  erred  in  granting 
an  injunction."  Primmer  v.  Patten  & 
Co.,  32  111.  528. 

33.  As  where  it  showed  that  the 
facts  were  not  indispensable  and  that 
adequate  relief  at  law  could  be  had. 
Thompson  ;:.  Whitaker  Iron  Co.,  41  W. 
Va.  574,  23  S.  E.  795.  See  also  Cad- 
wallader  v.  Granville  Alexandrian  Soc, 
11   Ohio   292. 

"Where  the  transactions  inquired  of 
cover  a  great  lapse  of  time,  the  bill 
presents  upon  its  face  objections  that 
may  be  reached  by  general  demurrer. 
McCartney  v.  Fletcher,  1.0  App.  Cas. 
(D.  C.)   572. 

Bill  failing  to  show  interest  or  right 
of  complainant  is  demurrable.  Mc- 
Cartney v.  Fletcher,  10  App.  Cas.  (D. 
C.)   572. 

Where  the  prayer  for  discovery  is 
merely  colorable  the  bill  will  be  dis- 
missed on  demurrer.  Larkev  v.  Gard- 
ner, 105  Va.  718,  54  S.  E.  886. 

"If  discovery  is  sought  merely  to 
support  an  action  at  law,  and  the  case 
stated  will  not  support  the  action,  the 
defendant  mav  demur."  Chapin  V. 
Coleman,    11    Pick.    (Mass.)    331. 

Where  necessary  averments  are  want- 
ing in  the  bill  to  show  ground  for 
equitable  relief  or  for  a  discovery,  the 
bill  is  properlv  demurrable.  Lancy  V. 
Eandlett.   80  Me.  169,  13   Atl.  686. 

Demurrer  to  a  bill  on  the  ground 
that  the  facts  sought  to  be  discovered 
are  within  the  plaintiff's  knowledge 
will  not  be  sustained  where  the  bill 
does  not  show  such.  Bliss  V.  Parks, 
175  Mass.   539,  56  N.  E.  566. 

34.  "Demurrer  does  not  lie  to  the 
discovery  which  is  merely  incidental 
to  the  relief  sought."  Pavnr  v.  Berry, 
3   Tenn.   Ch.   154. 


A  demurrer  to  a  bill  for  discovery 
and  relief  cannot  be  sustained  if  the 
complainant  is  entitled  to  the  relief 
sought,  though  not  to  the  discovery. 
Metier  v.  Metier 's  Admr.,  19  N.  J.  Eq. 
457,  affirming  18  N.  J.  Eq.  270.  See 
also  Miller  v.  Ford,  1  N.  J.  Eq.  358, 
365. 

Where  a  bill  is  sustainable  for  relief, 
demurrer  to  the  whole  bill  will  not  lie 
though  the  complainant  may  not  be 
entitled  to  a  discovery.  Parker  v. 
Simpson,   180  Mass.  334,  62   N.   E.  401. 

35.  Where  one  should  discover, 
though  no  relief  can  be  granted  against 
him,  his  demurrer  to  the  whole  bill 
will  be  overruled.  Wright  v.  Dame,  1 
Met.  (Mass.)   237. 

When  relief  as  well  as  discovery  is 
asked  against  officers  of  a  corporation 
and  no  relief  is  proper  as  against  them, 
they  cannot  demur  to  the  whole  bill, 
but  may  answer  as  to  the  discovery 
sought  and  demur  as  to  the  part  asking 
relief,  or  may  answer  as  to  the  whole 
bill  and  insist  upon  their  objection  at 
the  hearing.  Many  v.  Beekman  Iron 
Co.,  9  Paige  (N.  Y.)   188. 

36.  An  objection  that  disclosure 
will  involve  privileged  communications 
may  be  taken  either  byv  demurrer  or 
answer.  McCartney  V.  Fletcher,  10 
App.  Cas.  (D.  C.)  572,  citing  Colburn 
v.  Simms,  2  Hare  543,  556,  67  Eng. 
Reprint  224;  Woods  v.  Woods,  4  Hare 
83.   67   Eng.   Reprint   570. 

Where  the  bill  on  its  face  shows  rea- 
sons sufficient  to  excuse  defendant 
from  answering,  he  mav  demur  thereto; 
it  is  not  necessary  that  he  make  oath 
that  he  refuses  to  answer.  So  held 
where  the  bill  on  its  face  showed  that 
an  answer  would  tend  to  incriminate 
defendant.  Daisley  v.  Dun,  98  Fed. 
497. 

"Defendant  may  protect  himself  by 

demurrer,  plea  or  answer  or  in  any  way 

I  in  which  he  can  bring  the  matter  fairly 

under  the  consideration  of  the  court." 
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not  if  it  docs  not  so  appear,37  nor  where  the  hill  seeks  both  discovery 
and  relief.38 

0.  Determination.  —  1.  Dismissal  of  Bill.  —  A  hill  for  discovery 
which  is  merely  colorable  may  be  dismissed  without  objection  being 
raised  by  demurrer  or  plea,30  and  may  be  dismissed  on  motion  where 
the  action  of  which  it  was  in  aid  has  been  discontinued.40 

2.  Order  for  Disclosure.  —  Whether  the  disclosure  shall  be  by  in- 
terrogatories, by  oral  examination,  or  by  requiring  copies  of  docu- 
ments is  a  matter  of  detail  within  the  discretion  of  the  court.41  The 
order  to  answer  is  a  final  order  and  so  is  appealable.42 

P.  Answer.  —  1.  Time  To  Answer.  —  After  the  overruling  of  his 
demurrer  defendant  may  file  an  answer.43     Plaintiff  is  not  obliged 


Lee    v.    Read,    5    Beav.    381,    49    Eng. 
Reprint    625. 

Where  the  bill  does  not  state  dis- 
tinctly the  fact  constituting  the  crime 
and  the  plea  introduces  a  technical 
clear  statement  of  it,  such  plea  need 
not  be  supported  by  an  answer.  Clar- 
idge  v.  Hoare,  14  Ves.  Jr.  59,  33  Eng. 
Reprint  443. 

37.  If  the  facts  which  give  defend- 
ant the  right  to  refuse  to  answer  do 
not  appear  by  the  bill,  he  must  claim 
his  protection  by  answer  or  plea,  the 
averments  of  which,  if  traversed,  must 
be  established  by  sufficient  evidence. 
Northwestern  Bank  v.  Nelson,  1  Gratt. 
(Va.)  108.  See  also  Bay  State  Iron 
Wks.   v.   Goodall,  39   N.  H.   223. 

38.  Where  the  bill  seeks  both  dis- 
covery and  relief  it  is  not  demurrable 
because  it  may  tend  to  incriminate, 
but  defendant  should  be  required  to 
answer  so  much  as  can  be  answered 
without  exposing  himself  to  the  prose- 
cution. The  plaintiff  can  then  except 
as  not  sufficient,  and  it  is  then  for  the 
court  to  say  whether  defendant  is  ex- 
onerated from  answering  a  particular 
interrogatory.  Dulaney  v.  Smith,  97 
Va.  130,  33  S.  E.  533. 

The  rule  seems  to  be  that  they  should 
answer  as  to  the  part  not  incriminating 
and  as  to  the  other  part,  may  either 
answer  or  demur.  See  Dummer  v.  Cor- 
poration of  Chippenham,  14  Ves.  Jr. 
245,  33   Eng.  Reprint   515. 

"Where  defendant  cannot  make  a 
discovery  of  facts  upon  which  relief 
is  asked  without  subjecting  himself  to 
a  criminal  prosecution  or  forfeiture, 
he  may  in  his  answer  insist  that  he 
is  not  bound  to  make  any  discovery 
that  may  subject  him  to  forfeiture; 
this  being  an  exception  to  the  general 
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rule  that  the  defendant  cannot  by  an- 
swer object  to  answer  as  to  any  par- 
ticular matter  of  which  a  discovery  is 
sought  in  the  bill."  Bay  State  Iron 
Co.   v.   Goodall,  39   N.  H.  223. 

39.  Where  it  is  clear  that  the  de- 
mand for  discovery  is  colorable  only, 
the  proper  practice  is  to  dismiss  the 
bill.  It  is  not  necessary  in  such  case 
that  the  objection  be  raised  by  de- 
murrer or  plea.  Jones  v.  Bradshaw,  16 
Gratt.    (Va.)   355. 

40.  Application  to  dismiss  bill 
granted  on  its  appearing  that  the  ac- 
tion in  aid  of  which  the  bill  was 
brought  had  been  dismissed  but  appli- 
cant obliged  to  give  undertaking  not 
to  bring  another  action  on  the  same 
cause.  Wilmot  r.  Maceabe,  4  Sim.  263, 
58   Eng.   Reprint   99. 

41.  Whether  the  court  will  grant 
discovery  "in  answer  to  interroga- 
tories filed,  as  was  the  ancient  custom, 
or  upon  an  oral  examination  of  the 
party  at  or  before  trial,  or  by  requir- 
ing copies  of  documents,  is  a  matter 
of  detail  within  the  discretion  of  the 
court."  Montrose  v.  Wannamaker,  21 
Abb.  N.  C.   (N.  Y.)   478. 

42.  Where  discovery  by  answer  is 
the  only  relief  sought,  a  rule  to  answer 
is  a  final  order  and  so  appealable. 
Grimes   v.   Hilliary,   38   111.   App.   246. 

It  seems  the  order  would  be  appeal- 
able as  a  final  order.  See  Hurricane 
Tel.  Co.  v.  Mohler,  51  W.  Va.  1,  41 
S.  E.  421. 

43.  Demurrer  on  the  ground  that 
to  disclose  would  subject  defendant 
to  criminal  prosecution  had  been  over- 
ruled because  such  did  not  appear  on 
the  face  of  the  bill.  Northwestern 
Bank   v.  Nelson,  1   Gratt.    (Va.)    108. 


DISCOVERY 


541 


to   answer  the   cross-bill   seeking  discovery   until   defendant   has   an- 
swered the  original  bill.44 

2.  Answer  Under  Oath.  —  The  general  rule  is  that  all  answers 
must  be  under  oath,  the  only  apparent  exception  being  that  of  a 
corporation  defendant  which  answers  under  its  seal.45 

Advice  of  Counsel  Before  Answer.  —  Defendant  may  be  given  a  copy 
of  the  interrogatories  and  allowed  advice  of  counsel  before  being  com- 
pelled to  answer.46 

3.  Extent  of  Answer.  —  Defendants  who  undertake  to  answer 
must  put  in  a  full,  true  and  complete  answer,47  which  must  be  to  the 
extent  of  their  ability.48  To  that  end  all  means  of  knowledge  within 
defendant's  reach  must  be  diligently  resorted  to.49  The  answer  must 
state  as  to  defendant's  knowledge  or  information  respecting  the  mat- 
ter inquired  about.50 

4.  Failure  To  Answer.  —  On  failure  to  answer  fully  the  party  may 


44.  "Where  a  defendant  in  equity 
files  a  cross-bill  for  discovery  only 
against  the  plaintiff  in  the  original  bill, 
the  defendant  to  the  original  bill  shall 
first  answer  thereto  before  the  original 
plaintiff  shall  be  compelled  to  answer 
the  cross-bill."     Equity  Eule  72. 

The  reason  for  this  rule  is  that  he 
mu9t  answer  on  his  own  knowledge  and 
information  before  requiring  the  dis- 
covery of  evidence  from  plaintiff. 
After  he  has  answered  he  may  procure 
the  evidence  and  may  amend  his  an- 
swer and  take  advantage  of  the  dis- 
covery.    Ryder  v.  Bateman,  93  Fed.  31. 

Federal  Equity  Rules  1912. — By  rules 
30,  58,  and  81  promulgated  Nov.  4,  1912, 
it  is  clear  rule  72  above  referred  to  is 
abolished.  (The  reason  for  such  a  rule 
would  remain  the  same  wherever  de- 
fendant can  file  a  cross-bill  in  the  na- 
ture of  a  bill  of  discovery.  It  is  not 
entirely  clear  from  the  new  rules  that 
such   cannot   still   be   done.) 

45.  "A  corporation  aggregate  is 
bound  to  answer  a  bill  of  discovery  the 
same  as  a  natural  person,  except  that 
it  puts  in  its  answer  under  its  cor- 
porate seal,  while  a  natural  person 
makes  answer  under  oath."  Indian- 
apolis Gas  Co.  v.  City  of  Indiap- 
olis,  90  Fed.  196;  Continental  Nat. 
Bank  v.  Heilman,  66  Fed.  184. 

46.  Hawtry  r.  Trollop,  Nelson  119, 
21    Eng.  Eeprint  805. 

47.  Indianapolis  Gas  Co.  v.  City  of 
Indianapolis,  90  Fed.  196;  Continental 
Nat.   Bank   v.   Heilman,   66   Fed.   184. 

The  rule  that  he  who  discovers  at 
all  must  discover  fully  is  subject  to 
the   exception   that    the   discovery   need 


be  only  of  such  matters  as  are  material 
for  the  purpose  of  enabling  the  plain- 
tiff to  establish  his  case  at  the  hearing 
or  for  the  subsequent  purposes  of  his 
suit  if  he  succeeds.  Matters  prejudi- 
cial as  trade  secrets  need  not  be  dis- 
closed when  such  are  not  necessary  to 
plaintiff's  case.  Carver  v,  Pinto  Leite, 
L.  R.  7  Ch.  App.  90. 

48.  "The  answer  must  be  to  the 
extent  of  the  party's  ability;  and  the 
knowledge  of  an  agent  is  regarded  as 
the  knowledge  of  the  principal."  Mon- 
trose V.  Wannamaker,  21  Abb.  N.  C. 
(N.  Y.)  478. 

49.  Montrose  v.  Wannamaker,  21 
Abb.   N.   C.    (N.   Y.)    478. 

"Where  a  corporation  is  the  sole 
party  defendant  it  must  cause  diligent 
examination  to  be  made  of  all  deeds, 
papers,  writings  and  muniments  in  its 
possession  before  answering."  Indian- 
apolis Gas  Co.  v.  City  of  Indianapolis, 
90  Fed.  196;  Continental  Nat.  Bank  v. 
Heilman,  66  Fed.  184;  Attorney-General 
r.  Burgesses  of  Eetford,  2  Myl.  &  K. 
35,   39   Eng.  Eeprint  857. 

50.  When  defendants  undertake  to 
answer  they  must  state  whether  they 
have  knowledge  or  information  respect- 
ing the  matter  alleged  in  the  bill.  If 
they  have  not  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  they 
need  not  state  their  belief.  An  answer 
"that  they  do  not  know  and  cannot 
set  forth  as  to  their  belief  or  other- 
wise whether,"  etc..  denies  knowledge, 
does  not  deny  information  and  scarcely 
denies  belief.  Victor  G.  Bloede  Co.  v. 
Carter,  148  Fed.  127. 
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be  required  on  motion  to  make  his  answer  more  definite  and  cer- 
tain.81 On  failure  to  answer  the  matter  inquired  of  is  taken -as  con- 
fessed or  the  party  may  be  non-suited/'2 

5.  Effect  of  Answer. "  —  The  effect  of  the  answer  to  a  pure  bill 
of  discovery  is  to  terminate  the  proceedings  in  chancery/'4 

Q.  Costs.  —  It  seems  to  be  the  practice  to  award  costs  to  the  de- 
fendant on  his  making  answer,68  but  where  such  defendant  was  re- 
sponsible for  the  whole  litigation  and  had  abandoned  that,  he  was 
compelled  to  pay  costs  on  dismissal  of  the  bill.r,<i 

III.  THE  STATUTORY  PROCEEDINGS.  —  A.  Generally.— 
1.  The  Procedures  Classified.  —  Practically  every  jurisdiction  now  has 
a  statutory  procedure  for  discovery.  While  these  procedures  are 
closely  related  and  have  many  common  features  they  divide  into 
four  distinct  groups :  first,  a  direct  action  for  a  discovery  ;r'7  second, 
a  procedure  analogous  to  the  taking  of  a  deposition  in  which  the 
party  is  examined  on  written  or  oral  interrogatories;58  third,  a  pro- 
ceeding by  motion  to  settle  interrogatories  which  are  then  answered 
or  demurred  to  and  filed  in  the  case  without  any  formal  examination 
of  the  party  having  been  had  ;59  fourth,  an  ex  parte  filing  or  annexing 
to  the  pleadings  of  written  interrogatories  which  the  party  is  called 
upon  to  answer  or  demur  to  under  oath.,i0 


51.  Where  the  interrogated  party 
gave  as  one  reason  he  could  not  give 
further  answers,  that  he  did  not  know 
and  could  not  answer  unless  he  was 
first  given  an  inspection  of  certain 
books  and  documents  in  t.he  interrogat- 
ing party's  possession,  the  court  refused 
a  motion  to  make  the  answers  more 
definite  and  certain,  since  the  inter- 
rogating party  opposed  giving  the  in- 
spection. The  Washtenaw,  163  Fed. 
372. 

52.  The  general  traverse  applicable 
to  non-residents  does  not  apply,  and  if 
no  answer  is  put  in  the  allegations 
of  the  bill  are  taken  as  confessed. 
Semple  V.  Murphy,  8  B.  Mon.  (Ky.) 
271. 

Judgment  as  by  non-suit  for  failure 
to  answer  a  bill  of  discovery  will  not 
be  granted  where  the  bill  was  not  filed 
in  time,  no  order  had  been  asked  for 
or  passed  on  by  the  court,  and  the 
answer  filed  in  the  suit  was  in  all  re- 
spects a  full  reply  to  the  interrogatories 
filed.  Bich  v.  Boyce,  39  Md.  314.  See 
also  Maryland  St.,  p.  422,  art.  16,  §141. 

53.  How  far  answer  is  receivable 
as  evidence,  see  the  title  "Answers," 
in  2  Encyclopedia  of  Evidence. 

54.  U.  S.— Brown  v.  Swann,  10  Pet. 
497,    9    L.    ed.    508.      S.    0.— Hawkins' 
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Exrs.  v.  Sumpter,  4  Desaus.  102.  Va. 
Fant    V.    Miller,    17    Gratt.    187. 

"All  the  authorities  hold  that  where 
the  bill  seeks  no  relief  and  is  merely 
a  bill  of  discovery  the  object  of  the 
suit  is  accomplished  and  the  suit  itself 
is  ended  as  soon  as  the  defendant  puts 
in  his  answer."  Hurricane  Tel.  Co. 
v.  Mohier,  51  W.  Va.  1,  41  S.  E.  421. 

Upon  the  coming  in  of  the  answers 
the  proceedings  are  at  an  end.  They 
should  not  be  continued  to  permit  the 
filing  of  supplemental  and  amended 
bills  for  discovery.  Yates  v.  Monroe, 
13  111.  212. 

55.  The  practice  seems  to  have  been 
to  award  costs  to  defendant  on  his 
discovery.  The  court  speaks  of  that 
as  a  reason  for  believing  no  hardship 
will  arise  out  of  making  members  of 
corporations  who  are  not  officers  parties 
to  the  bill.  Wright  V.  Dame,  1  Mete, 
(Mass.)   237. 

56.  Defendant  in  the  bill  was  plain- 
tiff in  the  action  and  asked  that  the 
bill  be  dismissed  because  he  had  dis- 
continued his  action  and  did  not  intend 
to  renew  it.  Wihnot  v.  Maccabe,  4 
Sim.   263,   58   Eng.  Eeprint   99. 

57.  See    infra,    III,    B. 

58.  See  infra,  III,  C. 

59.  See  infra,  III,  D. 

60.  See  infra,  III,  E. 
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In  some  jurisdictions  more  than  one  method  is  provided.01 

2.     Statutory  Proceedings  and  Bill  of  Discovery  Compared.  —  The 

statutes  in  terms  sometimes  declare  that  the  procedure  shall  be  as 

on  a  bill  of  discovery  ;02  and  the  weight  of  authority  is  that  the  rules 

applicable  to  the  bill  are  to  be  followed  as  a  guide.63    Clearly  the  in- 


61.  In  Indiana  there  is  both  a  stat- 
utory method  of  filing  interrogatories 
(Code  Civ.  Proc,  1908,  §365)  and  a 
method  of  examination  before  trial 
(§534). 

In  New  Jersey  the  statutes  provide 
for  a  procedure  in  actions  at  law  by 
service  of  interrogatories  (Comp.  St., 
1911,  p.  4097,  §140),  and  also  for  ex- 
amination of  parties  before  trial  (p. 
4098,  §§144,  148).  Interrogatories  may 
also  be  annexed  to  the  bill  or  exhibited 
in  suits  in  chancery.  See  p.  417,  §19, 
and  p.  422,  §32. 

"In  England  the  machinery  provided 
to  obtain  discovery  of  facts  within  the 
knowledge  of  the  adversary  is  by  way 
of  interrogatories  only;  in  Ontario  by 
way  of  viva  voce  examination  in  the 
cause;  while  in  British  Columbia  both 
methods  are  provided."  Hopper  v. 
Dunsmuir,  10  Brit.  Col.  23.  See  also 
infra,  III,  E. 

62.  Interrogatories  must  be  "such 
as  the  person  to  whom  they  are  pro- 
pounded would  be  bound  to  answer 
upon  a  bill  for  discovery."  Pollard's 
Code  of  Virginia  (1904),  §3370. 

Parties  are  entitled  to  discovery  "in 
all  cases  where  the  same  party  would 
by  rules  of  equity  be  entitled  to  a  dis- 
covery in  aid  of  such  suits."  Shan- 
non's Code  (Tenn.),  §5684.  See  also 
Ducktown  Sulphur,  C.  &  I.  Co.  v.  Fain, 
109  Tenn.  56,  70  S.  W.  813;  Weakley 
r.  Miller,  1  Tenn.  Ch.  523;  Bumpass 
v.  Reams,  1  Sneed  (Tenn.)   595. 

63.  The  federal  statute  (Rev.  St. 
724)  applies  only  to  actions  at  law, 
but  follows  the  old  equitable  practice. 
Oro  Water  Light  &  P.  Co.  v.  City  of 
Oroville,  162  Fed.  975. 

Alabama. — Interrogatories  taken  un- 
der the  statute  are  governed  by  the 
same  rules  as  bills  of  discovery  in 
chancery  so  far  as  respects  the  nature 
of  discovery  and  the  effect  of  answers. 
Prestwood  V.  Carlton,  162  Ala.  327,  50 
So.  254;  Cain  Lumb.  Co.  r.  Standard 
Co.,  108  Ala.  346,  18  So.  882;  Crymes 
V.  White,  37  Ala.  549;  Saltmarsh  v. 
Bower  &  Co.,  22  Ala.  221. 


Though  originating  in  a  court  of  law, 
we  must  apply  to  questions  arising 
under  the  statute  the  same  rules  which 
are  applicable  to  answers  to  bills  of 
discovery  in  chancery.  Saltmarsh  r. 
Bower  &  Co.,  22  Ala.  221,  following 
Wilson  v.   Maria,  21  Ala.  359. 

The  mode  of  procedure  is  assimilated 
to  that  pursued  in  equity.  The  inter- 
rogatories read  in  connection  with  the 
issues  formed  disclose  the  materiality 
and  pertinency  of  the  testimony  sought 
to  be  elicited  and  are  equivalent  to 
the  necessary  allegations  of  a  bill  of 
discovery.  The  requisitions  as  to  an- 
swer and  proceedings  by  which  the 
court  may  compel  answer  indicate  that 
the  practice  and  procedure  is  analogous 
to  that  of  courts  of  equity.  Cain  Lumb. 
Co.  v.  Standard  Dry  Kiln  Co.,  108  Ala. 
346,  18  So.  882.  See  also  Alston  v. 
Graves,  6  Ala.  174. 

Ohio. — Though  the  bill  of  discovery 
is  practically  obsolete,  the  doctrine  and 
rules  established  by  courts  of  equity 
"are  believed  to  be  still  in  force  and 
to  control  the  same  matters  in  the  new 
procedure."  Chapman  v.  Lee,  45  Ohio 
St.  356,  13  X.  E.  436. 

New  York. — "The  examination  of  an 
adverse  party  before  trial  provided  for 
by  section  391  of  the  code  is  a  substi- 
tute for  the  former  remedy  by  bill 
of  discovery  which  was  abolished  by 
this  chapter  of  the  code,  and  this  sub- 
stituted remedy  may  be  had  where  a 
bill  of  discovery  would  previously  have 
been  sustained."  Phoenix  v.  Dupuy, 
2  Abb.  N.  C.  (N.  Y.)  146,  7  Daly  238, 
53  How.  Pr.  158.  See  also  Greer  v. 
Allen,  15  Hun  (N.  Y.)  432;  Brandon 
Mfg.  Co.  v.  Bridgman,  14  Hun  (N.  Y.) 
122;  Wiggin  r.  Gans,  4  Sandf.  (N.  Y.) 
647. 

But  many  of  the  earlier  New  York 
cases  gave  the  statutory  remedy  a 
broader  scope.  See  Cook  v.  Bidwell, 
29  How.  Pr.  (N.  Y.)  483;  Green  v. 
Wood,  15  How.  Pr.  (N.  Y.)  338;  Tag- 
gard  v.  Gardner.  2  Sandf.  (N.  Y.)  669. 
Washington. — "Without  undertaking 
to    point    out    the    distinction,    we    do 
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tent  of  the  legislature  was  to  give  a  simplified  method  of  procedure.64 
It  has  been  said  that  the  scope  of  the  statutory  remedy  is  not  to 
be  extended  beyond  the  recognized  limits  of  such  bills,"5  some  de- 
cisions indicating  thai  the  scope  is  not  quite  as  wide.00  On  the  other 
hand,  some  courts  hold  that  the  statutory  remedy  is  the  broader.'17 


not  think  the  practices  arc  analogous 
or  that  the  rules  governing  the  proced- 
ure in  the  nature  of  a  bill  of  discovery 
are  applicable  to  the  procedure  under 
the  statute."  Allend  v.  Spokane  Falls 
&  X.  R,  Co.,  21  Wash.  324,  58  Pac. 
244. 

England.— In  Pye  V.  Butterfield,  5  B. 
&  S.  829,  122  Eng.  Reprint  1038,  while 
not  entirely  in  accord  as  to  how  far 
the  court"  was  absolutely  bound  by 
the  rules  governing  the  practice  under 
bills  of  discovery,  the  judges  were 
agreed  that  the  equity  rules  were  to  be 
followed  as  a  guide. 

64.  "The  design  was  to  supersede 
the  necessity  of  resorting  to  chancery 
to  obtain  a  discovery  of  facts  resting 
in  the  knowledge  of  the  court."  Young 
v.  Lemore,  3  Ala.  295.  See  also  Cain 
Lumb.  Co.  V.  Standard  Dry  Kiln  Co., 
108  Ala.  346,  18  So.  882;  Allen  v. 
Lathrop-Hatton  Lumb.  Co.,  90  Ala.  490, 
8  So.  129,  which  say  the  act  of  1837, 
construed  in  Young  r.  Lemore,  supra, 
is  substantially  the  present  act. 

"The  object  of  the  legislature  seems 
clear.  They  meant  to  give  to  either 
party  in  a  suit  at  law  the  benefit  of  a 
discovery  from  the  other  without  the 
expense  and  delay  of  a  regular  suit  in 
chancerv. "  M'Farland  V.  Hunter,  8 
Leigh  (Va.)  489. 

"The  object  of  the  statute  was  to 
afford  a  litigant  a  simple  and  speedy 
method  of  obtaining  evidence  in  pos- 
session of  the  adverse  party  material 
to  the  support  or  defense  of  his  ac 
tion."  Allend  v.  Spokane  Falls  &  N. 
R.  Co.,  21  Wash.  324,  58  Pac.  244. 

"The  substitute  is  simple  and  com- 
plete and  provides  adequately  for  all 
cases  where  the  needed  evidence  is  at- 
tainable without  the  delays  and  embar- 
rassing incidents  attaching  to  a  bill 
of  discovery  in  aid  of  an  action  at 
law.  The  new  system  discarding  the 
cumbrous  forms  of  the  old  seeks  to 
secure  the  same  object  by  a  more  plain, 
direct  and  equallv  efficacious  proceed- 
ing." Strudwiek'r.  Brodnax,  83  N.  C. 
401.      Compare    San    Francisco    Gas    & 
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Elec.    Co.    v.    Superior   Court,    155    Cal. 
30,  99  Pac.  359. 

65.  "The  statute  was  not  designed 
to  enlarge  the  scope  of  an  equitable 
principle,  but  simply  to  enable  a  court 
of  law,  in  administering  legal  remedies, 
to  exercise  a  clearly  defined  power  of 
a  court  of  equity."  Downie  v.  Nettle- 
ton,  61  Conn.  593,  24  Atl.  977. 

"A  statute  permitting  interrogatories 
to  be  served  on  the  adverse  party 
should  be  confined  to  the  scope  of  an 
oidinary  bill  for  discovery."  Wolters 
r.  Fidelity  Trust  Co.,  65  N.  J.  L.  130, 
4G  Atl.  627,  following  Whateley  V. 
Crowther,  5  El.  &  Bl.  709,  119  Eng. 
Reprint  645. 

.  In  view  of  the  fact  that  this  court 
has  held  bills  of  discovery  obsolete,  it 
is  natural  to  assume  the  legislature 
substituted  a  simplified  procedure. 
Proceedings  thereunder  should  be  lim- 
ited "by  the  rules  uniformly  recog- 
nized as  applying  to  discovery,  a  term 
having  a  well  defined  meaning. ' '  Mul- 
hern  v.  Grove,  111  Mich.  528,  70  N.  W. 
15. 

66.  The  statute  imparts,  "in  theory 
at  least,  to  the  remedy  at  law  almost, 
if  not  quite,  the  efficacy  of  a  bill  of 
discovery  in  equity."  Brown  V.  Corey, 
191  Mass.  189,  77  N.  E.  838.  See  also 
Gunn  v.  New  York,  N.  H.  &  N.  H.  R. 
Co.,  171  Mass.  417,  50  N.  E.  1031;  Wil- 
son v.  Webber,  2  Gray   (Mass.)   558. 

"The  legislature  can  perhaps  have 
hardly  intended  to  give  a  person  com- 
plaining of  a  libel  a  right  to  file  a 
bill  of  discovery  for  the  purpose  in 
question  in  courts  having  no  practice 
and  no  machinery  applicable  to  such 
bills.  Still  to  read  into  the  expression 
'bill  of  discovery'  as  importing  into 
the  clause  the  special  rules  of  the  court 
of  chancery  would  seem  a  little  unrea- 
sonable when  the  bill  may  be  filed  in 
any  court. ' '  Dixon  r.  Enoch,  L.  R. 
13   Eq.   394. 

67.  The  statutory  proceeding  is  not 
a  mere  substitute  for  the  old  bill  of 
discovery,  and  the  examination  need 
not  be  confined  to  such  matters  as  could 
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3.  Liberal  Construction  of  Statutes.  —  The  statutes  should  be 
liberally  construed;68  but,  of  course,  this  does  not  authorize  chang- 
ing the  terms  thereof.69 

4.  Exclusive  Remedy.  —  The  examination  provided  for  is  by  stat- 
ute made  exclusive  in  some  states.70 

5.  Right  To  Enlarge  Law  Court's  Powers. —  The  legislative  right 
to  enlarge  the  powers  of  the  law  courts  by  giving  these  remedies 
cannot  be  questioned.71 

6.  Effect  of  Statute  on  Pending  Actions.  —  The  statutes  apply  to 
actions  pending  when  the  statute  goes  into  effect.72 


be  obtained  from  an  adverse  party  un- 
der such  bill.  Whereatt  v.  Ellis,  65 
Wis.  639,  27  N.  W.  630,  28  N.  W.  333; 
Kelly  v.  Chicago  &  N.  W.  R.  Co.,  60 
Wis.  480,  19  N.  W.  521,  correcting 
Cleveland  v.  Burnham,  60  Wis.  16,  17 
N.  W.  126,  18  N.  W.  190,  so  far  as  the 
language  of  the  opinion  states  that  the 
statute  "merely  regulates  a  former 
remedy." 

"The  examination  of  the  defendant 
under  the  statute  is  not  limited  to 
cases  in  which  a  discovery  may  be  had 
in  equity."  Richards  t.  Allis,  82  Wis. 
509,  52  N.  W.  593.  See  also  Hughes 
v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  122 
Wis.  258,  99  N".  W.  897. 

68.  Thompson  v.  Mapp,  6  Ga.  260. 
"This  court  has  frequently  held  that 
the  examination  thus  authorized  was 
intended  as  a  substitute  for  a  bill  of 
discovery  under  the  old  practice,  and 
being  remedial  should  be  liberally  con- 
strued." Ellinger  v.  Equitable  Life 
Assur.  Soc,  125  Wis.  643,  104  N.  W. 
811;  Frawley  v.  Cosgrove,  83  Wis.  441, 
53  N.  W.  689.  See  also  Heckendorn 
v.  Romadka,  138  Wis.  416,  120  N.  W. 
257;  Schmidt  V.  Menasha  Wooden  Ware 
Co.,  92  Wis.  529,  66  N.  W.  695;  State 
v.  Baetz,  86  Wis.  29,  56  N.  W.  329. 

69.  "The  statute  grants  a  favor  and 
if  the  party  moving  desires  that  favor 
he  must  comply  with  the  conditions 
prescribed."  Loewy  v.  Gordon,  129 
App.  Div.  459,  114  N.  Y.  Supp.  211. 

"While  this  court  is  committed  to 
the  doctrine  that  the  provisions  of  law 
respecting  the  examination  of  parties 
before  trial  should  be  applied  with  lib- 
erality in  the  interest  of  justice,  we 
are  not  disposed  to  permit  the  proced- 
ure in  this  regard  to  be  used  for  pur- 
poses not  warranted  by  the  code." 
Shumaker  v.  Doubleday,  Page  &  Co., 
101   N.  Y.  Supp.  587. 


"While  there  should  be  a  liberal  con- 
struction to  allow  the  purpose  of  the 
act,  we  cannot  enlarge  its  terms."  Ap- 
person  v.  Mutual  Ben.  Life  Ins.  Co., 
38  N.  J.  L.  272. 

70.  N.  Y.— Code  Civ.  Proc,  §1914. 
N.  C— Revisal  of  1905,  §864.  N.  D. 
Revised  Code,  1905,  §7244.  S.  C— Code 
Civ.  Proc,  1902,  §390.  S.  D  —  Code  Civ. 
Proc,  1910,  §478.  Wis.— Stat.,  1898, 
§4096,  as  amended  by  laws,  1901,  ch. 
244. 

Without  deciding  whether  the  court 
had  the  power  in  the  absence  of  a  stat- 
ute expressly  conferring  such,  to  order 
a  physical  examination,  it  would  be 
necessary  for  the  proceedings  to  con- 
form to  the  provisions  of  the  code,  and 
where  the  papers  show  on  their  face 
that  the  motion  was  made  independent- 
ly the  motion  will  be  denied.  Easier 
V.  Southern  R.  Co.,  60  S.  C.  117,  38 
S.  E.  258. 

"The  court  possesses  no  inherent 
power  to  order  the  examination  of  a 
party  before  trial  at  the  instance  of 
an  adverse  party.  The  jurisdiction  is 
purely  statutory  and  depends  solely  up- 
on the  provisions  of  the  code." 
Witcher  v.  Tribune  Assn.,  38  N.  Y.  St., 
364,  14  N.  Y.  Supp.  290.  See  also  Rob 
erts  v.  Ogdensburgh  &  L.  C.  R.  Co., 
29   Hun    (N.  Y.)    154. 

How  far  the  bill  of  discovery  has 
been  superseded  by  these  statutes.  See 
supra,  II,  B. 

71.  Conceding  that  the  statutes  "do 
not  deprive  courts  of  equity  of  juris- 
diction theretofore  exercised,  no  one 
has  ever  supposed  that  they  were  ille- 
gitimate intrusions  upon  the  exclusive 
domain  of  equity."  Ex  parte  Boyd, 
105  U.  S.  647,  26  L.   ed.  1200. 

72.  Robbins  v.  Holman,  11  Cush 
(Mass.)  26. 

Of   course,    where    there    has   been    a 
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7.  State  Procedure  Not  Applicable  to  Federal  Courts.  —  The  only 
procedure  available  to  litigants  in  the  federal  courts  is  that  provided 
by  congress;  the  remedy  of  the  state  courts  within  the  same  jurisdic- 
tion docs  cot  apply.73  The  mere  fact  that  the  case  was  commenced 
in  the  state  court  and  transferred  does  not  alter  the  rule.74 

B.  Statutory  Action  for  Discovery.  —  1.  Nature  of  Proceed- 
ings. —  In  some  states  there  is  a  statutory  action  for  discovery, 
brought  in  the  same  manner  as  any  other  action.70 

2.  For  What  Action  Lies.  —  Under  some  statutes  the  action  is 
broad  enough  to  include  the  discovery  of  any  matter  necessary  to 
enable  one  to  commence  an  action  or  prepare  a  defense;76  but  under 
others  it  is  limited  to  a  proceeding  to  discover  the  names  and  resi- 
dences of  parties,  other  than  the  defendant  named,  and  who  may  be 
jointly  liable  with  him.77 

3.  Who  May  Bring.  —  An  executor  or  administrator  may  bring 
the  action.7s 

4.  Petition.  —  The  statutes  provide  in  terms  what  the  petition 
shall  contain.79 


change  in  the  statute  the  case  is  gov- 
erned by  the  statute  in  effect  at  the 
time  the  matter  comes  up  for  decision. 
See  Grebenstein  v.  Stone  &  Webster 
Eng.  Co.,  205  Mass.  431,  91  N.  E.  411. 
73.  An  examination  of  a  party  be- 
fore trial  under  the  New  York  Code 
of  Procedure  cannot  be  had  in  a  fed- 
eral court  sitting  in  New  York.  The 
only  mode  of  procedure  provided  by 
congress  is  "by  oral  testimony  and 
examination  of  witnesses  in  open 
court"  with  certain  exceptions  regard- 
ing depositions  which  do  not  apply  in 
this  case.  Ex  parte  Fisk,  113  U.  S.  713, 
5  Sup.  Ct.  724,  28  L.  ed.  1117,  followed 
and  approved  in  Hank's  Dental  Assn. 
v.  Tooth  Crown  Co.,  194  U.  S.  303,  24 
Sup.  Ct.  700,  48  L.  ed.  989,  wherein  it 
was  determined  that  the  rule  has  not 
been  affected  by  Act  March  9,  1892 
(27  St.  7).  ch.  14,  which  provides: 
''That  in  addition  to  the  mode  of  tak- 
ing the  depositions  of  witnesses  in 
causes  pending  at  law  or  equity  in  the 
district  and  circuit  courts  of  the  United 
States,  it  shall  be  lawful  to  take  the 
depositions  or  testimony  of  witnesses 
in  the  mode  prescribed  by  the  laws  of 
the  state  in  which  the  courts  are  held." 
"Mode"  has  reference  to  the  taking 
of  depositions  and  evidence  mentioned 
in  the  act  and  has  not  a  broader  sig- 
nificance which  would  include  the  ex- 
amination of  a  party  before  trial.  See 
also  Despeaux  t    Pennsylvania  R.   Co., 

Vol.  VII 


81  Fed.  897,  where  a  similar  Pennsyl- 
vania statute  was  involved  and  Smith 
r.  International  Merc.  Co.,  154  Fed. 
786,  where  the  rule  was  applied  to  in- 
terrogatories filed  under  a  New  Jersey 
statute,  and  National  Cash  Register 
Co.  v.  Leland,  94  Fed.  502,  37  C.  C. 
A.  372,  where  interrogatories  under  a 
Massachusetts  statute  were  in  question. 
See  also  Barnes  v.  Trees,  194  Fed. 
230. 

74.  Ex  parte  Fisk,  113  U.  S.  713,  5 
Sup.  Ct.  724,  28  L.  ed.   117. 

75.  Ark— Kirby's  Dig.,  §§5988-5989. 
la.— Code,  §3441.  Ky.— Code,  §685. 
Ohio.— Gen.  Code  (1910),  §11555.  Wyo. 
Comp.  St.   (1910),  §4590. 

76.  Ohio  Gen.  Code  (1910),  §11555; 
Wyoming  Comp.  St.   (1910),   §4590. 

77.  "Where  any  person  or  corpora- 
tion is  liable  either  jointly  or  severally 
with  others  by  the  same  contract,  an 
action  may  be  brought  against  any  of 
the  parties  who  are  liable,  to  obtain 
discovery  of  the  names  and  residences 
of  the  others  who  are  also  liable." 
Kirby's  Dig.  (Arkansas),  §5988.  To 
same  effect,  see  Iowa  Code,  §3441; 
Kentucky   Code.    §685. 

This  provision  forbids  bringing  a 
bill  to  discover  a  sole  defendant.  Mow- 
ery  v.  Webb,  6  Ky.  L.  Rep.  368. 

78.  Roberts  v.  Briscoe,  44  Ohio  St. 
596,   10   N.   E.   61. 

79.  "Setting  forth  in  his  petition 
the    grounds    thereof    with    such    inter- 
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5.  Answer.  —  Interrogatories  in  such  petition  must  be  demurred 
to  or  directly  answered  under  oath.80 

6.  Costs.  —  Costs  of  such  action  are  awarded  therein.81 

C.  Examination  Before  Trial.8-  —  1.  Nature  of  the  Remedy. 
Many  states  provide  for  an  examination  of  the  adverse  party  before 
trial  which  is  in  the  nature  of  a  deposition.83  In  some  states  the  stat- 
utes simply  name  as  one  of  the  grounds  for  taking  a  deposition  that 
the  witness  is  a  party.84  In  still  others  the  procedure  is  either  called 
a  deposition  or  is  closely  allied  with  the  statutory  proceedings  for 
taking  depositions  of  ordinary  witnesses.85     It  follows  that  many  of 


rogatories  relating  to  the  subject-mat- 
ter of  the  discovery  as  are  necessary  to 
procure  the  discovery  sought."  Ohio 
Gen.  Code  (1910),  §11555;  Wyoming 
Comp.    St.    (1910),    §4590. 

"In  such  action  the  plaintiff  shall 
state  in  his  complaint,  in  effect,  that  he 
has  used  due  diligence,  without  suc- 
cess, to  obtain  the  information  asked 
to  be  discovered  and  that  he  does  not 
believe  the  parties  to  the  contract  who 
are  known  to  him  have  property  suffi- 
cient to  satisfy  his  claims.  The  com- 
plaint shall  be  verified."  Kirby's  Dig. 
(Arkansas),  §5898.  To  same  effect, 
Iowa  Code,  §3441;  Kentucky  Code,  §685. 

80.  Ohio  Gen.  Code  (1910),  §11555; 
Wyoming  Comp.  St.   (1910),  §4590. 

81.  "The  cost  of  such  action  shall 
be  paid  by  the  plaintiff  unless  the  dis- 
covery be  resisted."  Kirby's  Dig. 
(Arkansas),  §5987.  See  also  Iowa  Code, 
§3441;    Kentucky   Code,    §685. 

"Upon  the  final  disposition  of  the  ac- 
tion the  costs  shall  be  taxed  in  such 
manner  as  the  court  deems  equitable." 
Ohio  Gen.  Code  (1910),  §11555;  Wy- 
oming Comp.  St.   (1910),   §4590. 

82.  Taking  deposition  of  party  at 
his  own  request,  see  the  titles  "Depo- 
sitions;" "Perpetuation  of  Testi- 
mony. ' ' 

83.  Ariz.— Rev.  St.  (1901),  §§2527- 
2532.  Ind.— Code  Civ.  Proc.  (1908), 
§533.  N.  J.— Comp.  St.  p.  4098,  §144. 
N.  C— Revisal  of  1905,  §§867-871.  N.  D. 
Revised  Code  (1905),  §§7246-7251. 
S.  C— Code  Civ.  Proc.  (1902),  §§392- 
397.  S.  D.— Code  Civ.  Proc.  (1910), 
§§480-485. 

84.  "The  testimony  of  a  witness  in 
this  state  may  be  taken  by  deposition 
in  an  action  at  any  time  after  the  serv- 
ice of  the  summons  or  the  appearance 
of  the  defendant,  and  in  a  special  pro- 
ceeding  after    a    question    of    fact    has 


arisen  therein,  in  the  following  cases: 
1.  When  the  witness  is  a  party  to  the 
action  or  proceeding  or  an  officer  or 
member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a 
person  for  whose  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or 
defended."  California  Code  Civ.  Proc, 
§2021.  Similar  provisions  are  found 
in  Colorado  Code  Civ.  Proc,  §375;  Mon- 
tana Rev.  Code  (1907),  §8001;  Nevada 
Code  PTac,  §407;  Oregon  (Lord's 
Laws,  1910),  §837;  Utah  Comp.  Laws 
(1907),  §3455. 

85.  Kan.— Gen.  St.  (1908),  §5933. 
N.  Y—  Code  Civ.  Proc,  §§870,  872-877. 
Tex.— Rev.  St.  (1895),  Arts.,  §§2293- 
2298.  Wis.— St.  (1898),  §4096,  as 
amended  by  ch.  29  (1899),  ch.  244 
(1901). 

Kentucky  Code  of  Prac,  §"606,  sub- 
section 8,  is  as  follows:  "A  party  may 
be  examined  as  if  under  cross-examina- 
tion at  the  instance  of  the  adverse 
party,  either  orally  or  by  deposition  as 
any  other  witness."  The  party  sought 
to  be  examined  wras  admittedly  one 
who  might  be  examined  as  a  witness  on 
deposition  (being  a  physician  and  re- 
siding more  than  20  miles  from  the 
place  of  trial).  It  was  urged  that  the 
only  purpose  of  606  is  to  enable  one 
party  to  get  the  benefit  of  the  testi- 
mony of  the  adverse  party  at  the  trial 
and  that  if  such  adverse  party  appears 
and  testifies  at  the  trial  the  other  party 
cannot  complain  of  his  refusal  to  give 
his  deposition  prior  thereto.  The  court 
says:  "While  this  view  appears  plausi- 
ble the  code  itself  does  not  place  any 
such  restriction  upon  the  rights  to  take 
the  deposition  of  the  adverse  party.  It 
gives  to  one  party  the  absolute  right 
to  take  the  deposition  of  the  adverse 
party  as  that  of  any  other  witness. 
.     .     .     It     is    earnestly    insisted    that 
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the  rules  of  procedure  governing  such  examinations  are  common  to 
all  depositions  and  are  treated  elsewhere  in  this  publication.80 

2.  Right  as  Affected  by  Related  Provisions.  —  The  statutory  pro- 
cedure of  compelling  inspection  by  motion  and  allowing  parties  to 
be  examined  as  witnesses  does  not  take  away  the  right  to  this  examin- 
ation.87 

3.  Jurisdiction.  —  The  statutes  generally  do  not  limit  the  juris- 
diction to  any  particular  court.8** 


the  right  given  by  subsection  8  of  sec- 
tion 606,  if  interpreted  according  to 
the  contention  of  appellant  is  liable  to 
great  abuse;  that  it  will  enable  the 
party  to  find  out  his  opponent's  evi- 
dence in  advance  of  the  trial.  As,  how- 
ever, the  right  is  given  to  each  party 
they  will  both  be  on  terms  of  equal- 
ity; and  as  it  is  to  be  presumed  that 
neither  will  offer  any  evidence  other 
than  the  exact  facts  and  truth  of  the 
case,  we  do  not  see  how  either  could 
be  prejudiced."  So  the  trial  court, 
having  failed  to  continue  the  case,  to 
compel  plaintiff  to  give  his  deposition, 
the  judgment  was  reversed,  appellant 
having  shown  it  was  surprised  by  cer- 
tain testimony  on  the  trial.  Western 
Union  Tel.  Co.  v.  Williams,  129  Ky. 
515,  112  S.  W.  651. 

"The  party  seeking  such  discovery 
.  .  .  may  file  interrogatories  and  sue 
out  a  commission  as  in  cases  provided 
for  other  witnesses."  Georgia  Code 
(1895),   §3954. 

Where  party  interrogated  resides  out- 
side the  state  "his  answer  will  be 
taken  by  commission."  Louisiana 
Code   of  Prac,  art.  352. 

In  Missouri,  the  section  of  the  stat- 
utes giving  the  right  to  compel  one's 
adversary  "to  testify  as  a  witness  in 
his  behalf  in  the  same  manner  and 
subject  to  the  same  rules  as  other 
witnesses"  has  been  construed  to  give 
the  right  to  take  the  deposition  of  a 
party  before  trial.  In  Tyson  v.  Farm, 
etc.  Savings  &  Loan  Assn.,  156  Mo. 
588,  57  S.  W.  740,  construing  8920  of 
the  Eev.  St.  (1889)  (Eev.  St.,  1909, 
6356),  the  court  says:  "This  is  a  very 
wise  provision  of  the  code  of  proced- 
ure taking  the  place  of  the  old  bill  of 
discovery  and  affording  a  much  more 
speedy  and  efficient  remedy  than  was 
given  in  that  mode.  Since  a  party 
is  liable  to  be  called  before  a  notary 
or  other  such  officer  not  in  the  pres- 
ence   and   under   t he   protection   of   the 
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court,  the  power  conferred  by  the  stat- 
ute is  liable  to  be  and  sometimes  is 
abused,  but  on  the  whole  its  results 
are  good  and  experience  has  approved 
it."  To  same  effect,  see  State  v.  The- 
isen  (Mo.),  142  S.  W.  108S;  Devoy  v. 
St.  Louis  Transit  Co.,  192  Mo.  197, 
91  S.  W.  140;  Eck  v.  Hatcher,  58  Mo. 
235.  But  see  Matthews  r.  Missouri  Pac. 
E.   Co.,    142   Mo.    645,   44   S.   W.   802. 

In  Ohio,  it  has  been  held  that  under 
the  general  power  to  take  depositions 
the  deposition  of  a  party  may  be  taken 
before  trial.  The  court  says:  "Wheth- 
er or  not  the  provisions  of  the  statute 
afford  opportunity  for  obtaining  undue 
advantage  over  and  of  oppressing  an 
adverse  party  is  a  legislative  and  not 
a  judicial  question."  See  also  Ex  parte 
Schoepf,  74  Ohio  St.  1,  77  N.  E.  276. 
Ohio  has,  however,  statutory  action  for 
discovery  (see  supra,  III,  D),  and  a 
procedure  by  the  filing  of  interroga- 
tories (see  infra,  III,  E). 

86.  See  the  title   "Depositions." 

87.  "The  statutory  provision  allow- 
ing parties  to  be  examined  as  witnesses 
either  on  their  own  behalf  or  by  the 
adverse  party,  and  of  compelling  by 
motion,  the  inspection  of  books  and 
papers,  have  to  a  great  degree  dispensed 
with  the  necessity  of  this  discovery  of 
evidence  before  trial,  although  the 
right  to  it  remains  the  same  as  be- 
fore." Phoenix  v.  Dupuy,  2  Abb.  N". 
C.  (N.  Y.)  146,  7  Daly  238,  53  How. 
Pr.   158. 

Distinction  between  the  procedures, 
see   infra,   IV. 

88.  Georgia. — "In  any  case  pend- 
ing in  any  court  in  this  state."  Geor- 
gia Code    (1895),   §3953. 

In  New  York,  the  examination  maj 
be  in  any  court  of  record  except  in 
certain  specified  city  courts.  Code  Civ. 
Proc,    §870. 

Wisconsin. — "There  is  nothing  in 
the  section  that  limits  its  provisions  to 
the  circuit  court  nor  to  any  particula' 
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4.  In  What  Actions  or  Proceedings  Permitted.  —  The  examina- 
tion may  be  had  in  tort  actions,80  and  the  provision  applies  to  "spe- 
cial proceedings,"  as  well  as  to  actions.90 

Where  the  main  proceeding  is  unauthorized  the  examination  will  not 
be  ordered.91 

Accounting.  —  The  examination  will  not  be  ordered  as  to  the  ac- 
count in  an  equitable  action  for  an  accounting.92 

5.  Who  May  Be  Examined.  —  a.  Parties  and  Persons  in  Interest. 
The  statutes  usually  apply  the  remedy  to  any  "party  to  the  action,"93 
and  it  is  clear  that  by  these  words  the  right  is  limited  to  parties  of 
record,94  and  does  not  apply  to  mere  officers  or  employes,95  unless 
expressly  so  provided  by  the  statute.96 


court."  Frawley  v.  Cosgrove,  83  Wis. 
441,   53   S.   W.   689. 

British  Columbia. — County  court 
judge  has  no  jurisdiction  except  after 
failure  to  answer  interrogatories.  Eob- 
erts  v.  Eraser,  9  Brit.  Col.  29b. 

Ontario. — Where  a  reference  is  be- 
fore trial  and  for  the  purpose  of  trial, 
the  referee  has  power  to  direct  an  ex- 
amination for  discovery.  Garland  v. 
Clarkson,  9  Ont.  L.  E.  281. 

89.  Shaw  v.  Van  Eensselaer,  60  How. 
Pr.    (N.   Y.)    143. 

90.  The  word  "plead"  as  used  in 
the  statute  is  not  limited  to  a  com- 
plaint, answer  or  reply,  but  extends  to 
any  claim  urged  in  defense  of  a  pro- 
ceeding instituted  by  either  party  and 
which  may  be  put  in  issue  and  tried. 
So,  where  plaintiff  prior  to  the  filing 
of  his  complaint  sought  an  inspection  of 
defendant's  books,  such  inspection  was 
itself  a  "special  proceeding"  under 
the  statutes  dividing  remedies  into  "ac- 
tions" and  "special  proceedings,"  and 
defendant  was  entitled  to  an  examina- 
tion of  plaintiff  under  the  statute  be- 
fore complying  with  the  order  for  in- 
spection. Ellinger  v.  Equitable  Life 
Assur.  Soc,  125  Wis.  643,  104  N.  W. 
811. 

91.  The  attorney  general  sought  to 
restrain  a  public  service  corporation 
from  exercising  rights  under  a  fran- 
chise alleged  to  have  been  granted 
through  bribery.  The  court  held  there 
was  no  general  or  special  statute  au- 
thorizing him  to  bring  such  a  suit. 
State  v.  Milwaukee,  E.  E.  &  L.  Co., 
136   Wis.   179,   116   N.   W.   900. 

92.  The  cause  of  action  being  in 
equity  for  an  accounting  an  examina- 
tion of  the  party  is  unnecessary  as  to 
the   condition   of  the   account,  since   if 


plaintiff  be  found  entitled  to  an  ac- 
counting the  court  can  direct  same  by 
interlocutory  judgment.  Louda  V.  Be- 
villon,  99  App.  Div.  431,  91  N.  Y. 
Supp.  194.  To  same  effect,  see  Weiden- 
feld  v.  Holiins,  41  Misc.  439,  84  N. 
Y.   Supp.   1084. 

93.  New  Jersey  Comp.  St.  (1910), 
p.  4098,  §144. 

"A  party  to  an  action  pending"  or 
"a  person  who  expects  to  be  a  party 
to  an  action  about  to  be  brought." 
New   York   Code   Civ.   Proc,    §870. 

The  examination  of  a  party  against 
whom  an  action  is  about  to  be  com- 
menced is  authorized  by  the  code.  Mer- 
chants' Nat.  Bank  v.  Sheehan,  101  N. 
Y.  176,  4  N.  E.  333.  See  also  infra, 
III,  C,  6,  b. 

94.  Seeley  v.  Clark,  78  N.  Y.  220. 
See  also  Wilkens  v.  American  Bank  of 
Torreon,  118  N.  Y.  Supp.   210. 

95.  "The  term  party  to  an  action 
means  a  party  to  the  record.  Where 
a  corporation  is  a  party  to  the  record 
neither  the  president,  the  secretary, 
the  individual  directors,  nor  stockhold- 
ers are  parties  to  the  action."  So  the 
court  refused  an  order  to  examine  the 
president  and  secretary.  Apperson  v. 
Mutual  Ben.  Life  Ins.  Co.,  38  N.  J. 
L.  272. 

"The  word  'party'  as  used  in  this 
and  previous  similar  statutes  has  an 
unmistakable  meaning.  It  means  a 
plaintiff  or  defendant  and  cannot  be  ex- 
tended to  the  officers,  servants,  agents 
and  employes  of  the  parties,  whether 
such  parties  be  corporations  or  natural 
persons."  People  p.  Mutual  Gas  Light 
Co.,  74  N.  Y.  434.  See  also  Boorman 
V.  Atlantic  &  Pac.  E.  Co.,  78  N.  Y. 
599. 

96.  "The  party,  his  or  its  assignor. 
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Persons  not  in  any  way  connected  with  the  action  cannot  be  ex- 
amined,97 nor  are  persons  who  are  only  incidentally  connected  there- 
with as  special  receivers98  and  next  friends,90  "parties  to  the  action." 

There  is  a  conflict  as  to  whether  one  who  is  a  party  to  the  record 
can  be  examined  if  he  is  not  also  a  party  in  interest.1  Sureties  who 
are  parties  to  the  action  may  be  examined,2  and  judgment  debtors 
in  garnishment  proceedings.3  In  some  jurisdictions  there  may  be 
an  examination  of  parties  only  beneficially  interested.4 


agent  or  employe."  Wisconsin  St. 
(1908),  §4096,  as  amended  by  Laws 
(1899),  ch.  29,  and  Laws  (1901),  eh. 
244. 

97.  In  an  action  for  infringement 
of  a  patent  right  plaintiff  cannot  ex- 
amine the  party  from  whom  in  their 
statement  of  defense  defendants  claim 
to  have  obtained  the  right  to  use.  They 
were  not  in  any  way  connected  with 
the  action.  Moffat  V.  Leonard,  8  Ont. 
L.   K.   519. 

98.  In  divorce  proceedings  one  ap- 
pointed receiver  of  the  defendant  hus- 
band's property  to  apply  same  to  pay- 
ment of  alimony  and  counsel  fees  is 
not  a  party  to  the  action  or  one  who 
expects  to  be  a  party  and  cannot  have 
an  examination  of  the  husband.  Brad- 
ley  v.  Bradley,  122   N.  Y.  Supp.   626.  _ 

99.  The  next  friend  of  an  infant  is 
not  examinable.  He  is  not  "a  party 
to  the  action"  or  a  person  for  whose 
benefit  it  is  prosecuted.  Vano  V.  Can- 
adian Cotton  Mills  Co.,  13  Ont.  L.  R. 
421,  following  Dyke  v.  Stephens 
(1885),    L.    R.    30   Ch.   Div.    189. 

1.  One  sued  as  treasurer  of  a  joint 
stock  association  under  a  special  stat- 
ute giving  the  right  to  bring  such  ac- 
tion against  such  officer,  but  not  mak- 
ing him  in  any  manner  personally  lia- 
ble on  any  judgment  rendered  in  such 
suit  is  not  technically  a  "party." 
Duncan    v.   Jones,   32   Hun    (N.   Y.)    12. 

By  party  to  the  action  is  meant  a 
person  who  may  sue  as  plaintiff  or  be 
sued  as  defendant.  That  the  party 
has  no  interest  is  immaterial.  Woods 
v.  De  Figaniere,  1  Robt.  (N.  Y.)  607. 
See  also  McGuffin  v.  Dinsmore,  4  Abb. 
N.  C.  241. 

Trustees  who  are  parties  may  be  ex- 
amined though  the  cestuis  que  trustent 
have  not  been  made  parties  to  the 
action.  Beaven  v.  Fell,  4-  Brit.  Col. 
334. 

2.  Sureties  who  are  parties  to  the 
action    are    clearly    subject    to    the    ex- 
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amination.     State  r.  Baetz,  86  Wis.  29, 
56   N.   W.   329. 

3.  In  a  proper  case,  the  judgment 
debtor  in  garnishment  proceedings  may 
be  examined.  Mygatt  V.  Burton,  74 
Wis.  352,  43  N.  W.  100. 

4.  "A  person  for  whose  immediate 
benefit  the  action  is  prosecuted  or  de- 
fended, though  not  a  party  to  the  ac- 
tion may  be  examined  as  a  witness  in 
the  same  manner  and  subject  to  the 
same  rules  of  examination  as  if  he 
were  named  as  a  party."  N.  C. — Re- 
visal  of  1905,  §871.  N.  D.— Revised 
Code  (1905),  §7251.  S.  C— Code  Civ. 
Proc.  (1902),  §397.  S.  D.— Code  Civ. 
Proc.    (1910),   §485. 

"Discovery  may  be  had  from  the  op- 
posite partv  either  nominal  or  real." 
Georgia  Code  (1895),  §3953. 

The  assignor  of  the  claim  sued  on 
is  a  person  "for  whose  immediate  ben- 
efit an  action  is  brought"  within  the 
rule.  Tollemache  v.  Hobson,  5  Brit. 
Col.  214,  following  MacDonald  v.  Nor- 
wich Union  Ins.  Co.,  10  Can.  P.  R. 
462.  See  also  Minkler  v.  McMillan, 
10   Can.   P.   R.   506. 

One  who  has  made  an  assignment  for 
the  benefit  of  his  creditors  is  a  per- 
son for  whose  immediate  benefit  the 
action  is  brought  and  is  subject  to 
examination  in  an  action  against  him 
to  establish  plaintiff's  right  to  rank 
upon  the  insolvent  estate.  Garland  r. 
Clarkson,   9   Ont.   L.   R.   281. 

The  existence  of  unsettled  accounts 
between  a  witness  and  defendant  does 
not  bring  the  witness  within  the  stat- 
ute. Strudwick  v.  Brodnax,  83  N.  C. 
401. 

"A  residuary  legatee  certainly  could 
not  be  called  to  the  stand  under  this 
section.  He  has  a  clear  interest  in 
the  question  and  in  the  event  of  the 
suit,  but  it  is  remote  and  future;  with 
more  propriety  it  may  be  said  that  his 
interest  is  rather  in  the  ultimate  ef- 
fects  of   the    judgment    in    the    action, 
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b.  Party  in  Default.  —  One  in  default  may  be  examined.5 

c.  Persons  Under  Disability.  —  Insane  persons  cannot  be  exam- 
ined.6    Infants  may  be  examined  if  otherwise  competent.7 

In  New  York  there  is  a  special  statutory  proceeding  to  examine 
persons  in  jail.8 

d.  Non-Residents.  —  In  the  absence  of  a  direct  statutory  provis- 
ion0 there  is  considerable  conflict  as  to  the  right  to  examine  non-resi- 
dent parties,  but  the  true  rule  seems  to  be  that  such  an  examination 
will  be  permitted  where  the  party  can  be  served  with  process,  or 
made  to  conform  to  the  court's  orders.10 


than  in  the  action  itself.''  Weston  v. 
Hatch,  6  How.  Pr.  (N.  Y.)  443.  See  gen- 
erally as  to  who  is  contemplated  by 
the  words  "persons  for  whose  immedi- 
ate benefit."  Davies  v.  Cram,  4  Sandf. 
(N.   Y.)    355. 

5.  New  York,  L.  E.  &  W.  R.  Co.  v. 
Carhart,  36  Hun  (N.  Y.)  288,  disap- 
proving Sharp  v.  Hutchinson,  16  Jones 
&  S.   (N.  Y.)    101. 

6.  The  party  "should  be  examined 
on  the  trial  that  the  court  may  judge 
of  that  sanity."  Mason  v.  Libbey, 
2  Abb.  N.  C.    (N.  Y.)   137. 

7.  An  infant  plaintiff  may  be  ex- 
amined if  of  capacity  to  give  testi- 
mony. Vano  V.  Canadian  Colored  Cot- 
ton Co.,  13  Ont.  L.  R.  421;  Flett  v. 
Coulter,  4  Ont.  L.  R.  714;  Arnold  v. 
Playter,   14   P.   R.   399. 

Practice  on  Question  of  Incompe- 
tency.— The  question  of  capacity  or 
competency  of  any  person  should  not 
be  by  the  order  left  to  the  determina- 
tion of  the  examiner.  The  proper  prac- 
tice where  incompetency  appears  is  a 
motion  to  set  aside  the  appointment,  or 
if  not  time  for  that  then  raise  the 
question  upon  the  motion  to  commit  for 
non-attendance.  It  should  always  be 
left  a  question  for  the  court.  Flett  v. 
Coulter,    4    Ont.    L.    R.    714. 

8.  New  York  Code  Civ.  Proc,  §877. 
The  fact  must  be  stated  in  the  affi- 
davit and  granting  the  order  is  al- 
ways  discretionary   with   the   judge. 

9.  Kansas  Gen.  St.  (1909),  §5933, 
by  its  terms  applies  only  to  the  ad- 
verse party  who  "is  without  the  juris- 
diction of  the  court  or  cannot  be 
readied  by  the  process  of  the  trial 
court." 

10.  See   also   infra,  ITT,   C,    16. 
Discovery     may    be     had     against    a 

plaintiff  who  is  a  non-resident  of  the 
county  in  which  the  suit  is  pending.    In 


fact,  since  a  non-resident  cannot  be 
subpoenaed  it  is  only  by  riling  inter- 
rogatories under  the  statute  that  dis- 
covery can  be  had.  Brown  v.  Mer- 
cier,  82  Ga.  550,  9  S.  E.  471. 

Where  the  party  is  a  non-resident 
the  court  may  require  proof  of  ability 
to  serve  the  order  as  otherwise  it  would 
be  doing  a  useless  thing.  Witcher  v. 
Tribune  Assn.,  38  N.  Y.  St.  364,  14 
N.  Y.  Supp.  290.  See  also  Wallace  v. 
Reinhart,  11  Misc.  519,  32  N.  Y.  Supp. 
740. 

But  see  Campbell  v.  Bauland  Co., 
41  App.  Div.  474,  58  N.  Y.  Supp.  984, 
where  the  court  refused  to  vacate  an 
order  for  physical  examination  of 
plaintiff  on  the  ground  that  it  was 
plaintiff's  duty  to  submit  to  the  court's 
jurisdiction. 

Non-resident  defendant  cannot  be  ex- 
amined, but  non-resident  plaintiff  can. 
Lefurgey  v.  Great  West  Land  Co.,  11 
Out.  L.  R.   617. 

Plaintiff  residing  abroad  may  be  ex- 
amined. Lick  v.  Rivers,  1  Ont.  L.  R. 
57. 

Non-residents  may  be  examined.  Mil- 
ler  v.   Henry,  3   Manitoba  425. 

Where  a  defendant  is  a  foreign  cor- 
poration brought  into  the  jurisdiction 
against  its  will  it  will  not  be  compelled 
to  make  discovery  because  there  are 
no  persons  within  the  jurisdiction  who 
can  be  compelled  to  discover.  The  for- 
eign officers  cannot  be  so  compelled  nor 
can  the  local  officers  who  have  not  the 
information  be  compelled  to  inform 
themselves.  McDonald  r.  C.  P.  R.  Co., 
7  Manitoba  423. 

Non-resident  officers  of  litigating 
corporations  cannot  be  examined.  The 
omission  to  provide  for  such  in  the 
"code  of  procedure"  may  be  acciden- 
tal or  designed.  The  inability  to  en- 
force the  order  of  the  court   is  reason 
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c.  Corporations  and  Their  Officers.  —  In  the  absence  of  statutory 
permission  the  procedure  does  not  extend  to  corporations,11  and  in 
one  state  it  is  expressly  prohibited  as  to  corporations.12  Other  states, 
however,  have  a  procedure  for  examining  a  corporation  through  its 
officers,  directors  or  agents,13  which  has  been  held  to  extend  to  miner's 
unions.14 

Who  Included.  —  Provisions  reading  "officers  and  directors"  do  not 
extend  to  servants,  agents  and  employes.15    Nor  can  an  alderman  of  a 


for  belief  that  the  omission  was  delib- 
erate. Pen-ins  Ltd.  r.  Algoma  Tube 
Wks.,  8  Ont.  L.  K.  634. 

11.  Hatcher  &  Co.  r>.  First  Nat. 
Bank,  79  Ga.  538,  5  S.  E.  127. 

Corporations  are  from  their  nature 
exempt  from  examination  under  a  stat- 
ute not  specifically  making  their  offi- 
cers liable  thereto.  People  v.  Mutual 
Gas   Light   Co.,   74  N.   Y.   434. 

Officers  and  employes  as  not  being 
parties  to  the  action,  see  supra,  III, 
v^,  O]  a. 

12.  "Where  either  party  to  any  suit 
is  a  corporation  neither  party  thereto 
shall  be  permitted  to  take  Ex  parte 
depositions."  Sayles  Rev.  Civ.  St. 
(Tex.),  art.  2293a;  Laws  (1S97),  p.  117. 

This  is  not  unconstitutional  as  af- 
fecting equal  protection  of  law  to  all 
persons.  Houston  &  T.  C.  K.  Co.  V. 
Stewart  (Tex.),  50  S.  W.  333;  revers- 
ing -judgment  (Tex.  Civ.  App.),  48  S. 
W.   799. 

13.  "If  the  party  sought  to  be  ex- 
amined is  a  corporation  the  affidavit 
shall  state  the  names  of  the  officers  or 
directors  thereof  or  any  of  them  whose 
testimony  is  necessary  and  material,  or 
rlic  books  and  papers  as  to  the  con- 
tents of  which  an  examination  or  in- 
spection is  desired,  and  the  order  to 
be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and 
the  production  of  such  books  and  pa- 
pers." New  York  Code  Civ.  Proc, 
§872. 

"In  ease  a  private  corporation  be  a 
party  in  addition  to  the  foregoing,  the 
examination  of  the  president,  secretary 
or  other  principal  officer  of  such  cor- 
poration, or  of  the  person  who  was 
such  president,  secretary,  officer,  agent 
or  employe  at  the  time  of  the  occur- 
rence of  the  facts  made  the  subject  of 
the  examination."  Wisconsin  St. 
(1898).  §4096,  as  amended  by  Laws 
(1899),    ch.    29,    and   Laws    (1901),    ch. 
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244.     By   subsequent    clauses   the   rem- 
edy  extends   to   foreign   corporations. 

The  provision  of  the  statute  for  the . 
examination  of  a  "former  employe" 
refers  solely  to  former  employes  of  a 
corporation  and  not  of  an  individual, 
and  is  unconstitutional  as  depriving 
parties  of  equal  rights.  Phipps  V.  Wis- 
consin Cent.  R.  Co.,  133  Wis.  153,  113 
N.  W.  456. 

Fairly  construed  the  meaning  of  the 
statute  as  amended  is  that  the  presi- 
dent, secretary,  or  other  principal  offi- 
cer of  a  corporation  becomes  in  effect 
a  party  so  that  his  examination  be- 
comes independent  evidence.  "The  ap- 
parent effort  was  to  give  the  right  to 
obtain  discovery  in  cases  to  which  a 
corporation  is  a  party  as-  fully  as  in 
cases  where  an  individual  is  a  party." 
Johnson  V.  St.  Paul  &  Western  Coal 
Co.,  126  Wis.  492,  105  N.  W.  1048. 
See  also  J.  H.  Clark  Co.  v.  Rice,  127 
Wis.  451,  106  N.  W.  231. 

In  case  a  corporation  is  a  party 
either  "may  take  the  deposition  of 
the  president,  secretary,  or  other 
principal  officer  or  general  managing 
agent  of  such  corporation."  Arizona 
Rev.  St.   (1901),   §2528. 

14.  A  miner's  union  having  appeared 
specially  and  plead  that  they  could 
not  be  sued,  not  being  a  legal  entity, 
was  held  to  be  subject  to  discovery 
the  purpose  of  which  is  to  establish  this 
issue  in  plaintiff's  favor.  Centre  Star 
Min.  Co.  V.  Rossland  Miners'  Union,  9 
Brit.  Col.  190. 

15.  Therefore,  would  not  extend  to 
a  station  inspector.  Reichmann  V.  Man- 
hattan Co.,  26  Hun   (N.  Y.)  433. 

In  New  York,  so  far  as  discovery 
from  employes  is  concerned  it  is  con- 
sidered as  a  right  to  examine  witnesses 
rather  than  parties,  and  will  not  be 
granted  merely  on  the  ground  that  the 
magnitude  of  plaintiff's  business  is 
such  that  only  its  employes  have  knowl- 
edge   of   the    particular    matters   in   is- 
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municipal    corporation   be   examined   as   an  " officer   or  servant."16 
The  words  "general  managing  agent"  apply  to  an  agent  having 
general  supervision  over  the  affairs  of  the  corporation.17 


sue, — there  must  be  such  special  cir- 
cumstances as  to  justify  a  well  ground- 
ed apprehension  that  the  witness  can- 
not be  had  upon  the  trial  as  well  as 
before  trial.  Hill  v.  Bloomingdale,  121 
N.   Y.   Supp.   370. 

There  are  two  distinct  examinations 
provided  for  under  the  code:  one,  of 
the  corporation  as  a  party  in  which 
the  officers  thereof  are  examined  as 
such;  and  of  the  officers  as  witnesses 
who  are  not  parties  to  the  action.  See 
Searle  v.  Halstead  &  Co.,  123  N.  Y. 
Supp.  984;  Chartered  Bank  v.  North 
River   Ins.    Co.,    121    N.    Y.    Supp.    399. 

In  Canada,  the  rule  seems  to  be  to 
examine  the  person  immediately  in 
charge  or  who  is  most  likely  to  know 
about  the  matter  in  controversy.  So, 
in  Dixon  V.  Winnipeg  Elec.  St.  R. 
Co.,  10  Manitoba  660,  an  electrician  act- 
ing as  foreman  of  the  power  house 
where  it  was  claimed  an  electric  cur- 
rent had  been  negligently  turned  on 
was  properly  examinable  as  an  "offi- 
cer" of  the  corporation.  The  court 
states  that  the  cases  on  who  is  such 
an  officer  "do  not  seem  uniform  or 
easy  to  reconcile,"  but  after  review- 
ing same  followed  Canadian  Atlantic 
R.  Co.  v.  Moxley,  15  Can.  Sup.  145, 
which  held  that  an  engine  driver  in 
charge  of  an  engine,  that  was  claimed 
to  have  been  the  cause  of  damage,  was 
such  "officer."  The  court  in  the  Dixon 
case  also  quotes  with  approval  from 
Ramsay  v.  Midland  R.  Co.,  10  Can.  P. 
R.  48,  which  held  a  station  agent  ex- 
aminable and  wherein  it  was  said  that 
the  rule  should  receive  a  liberal  con- 
struction and  that  the  knowledge  of 
the  business  and  affairs  of  the  com- 
pany can  only  be  in  the  hands  of  those 
who  transact  it,  and  from  Leitch  v. 
Grand  Trunk  R.  Co.,  13  Can.  P.  R. 
369,  wherein  Osier,  J.  A.,  said  if  the 
words  were  cut  down  to  mean  general 
manager,  director,  or  other  principal 
officer  it  left  matters  to  those  who  in 
negligence  cases  "usually  know  noth- 
ing useful  of  the  matters  in  question." 
See  also  Davies  v.  Sovereign  Bank.  12 
Ont.  L.  R.  557,  where  it  is  said  that 
the  trend  of  the  decisions  bring  in 
favor  of  the  rule  as  above  quoted  the 
rule    was   changed    to    read    "any    offi- 


cers or  servant."  And  see  Morrison 
v.  Grand  Trunk  R.  W.  Co.,  5  Ont.  L. 
R.  38. 

"Where  a  corporation  or  other  com- 
pany is  a  party  to  an  action  it  would 
seem  reasonable  and  convenient  that 
the  company  should  suggest  for  exam- 
ination the  officer  or  servant  best  qual- 
ified to  give  all  information  to  which 
the  opposite  party  is  entitled.  Such 
officer  should  prepare  himself  by  ob- 
taining full  knowledge  of  all  relevant 
facts  so  that  the  examining  party  may 
be  in  as  good  a  position  as  if  contend- 
ing with  an  individual."  Clarkson  v. 
Bank  of  Hamilton,  9  Ont.  L.  R.  317. 

A  chief  officer  may  be  examined 
though  he  is  under  an  advisory  board. 
He  is  such  a  party  as  could  have  been 
made  party  to  a  cross-bill  under  the 
old  bill  of  discovery.  Real  Estate  Loan 
Co.  v.  Molsworth,  2  Manitoba  93. 

An  agent  of  a  syndicate  or  associa- 
tion made  up  of  various  corporations 
and  partnerships  is  not  such  an  offi- 
cer. Ahrens  v.  Tanners'  Assn.,  6  Ont. 
L.   R.   63. 

In  a  benevolent  society  having  a 
"head  camp"  and  "subordinate 
camps"  chartered  and  governed  by  it, 
the  clerk  and  banker  of  such  subor- 
dinate camp  who  have  charge  of  the 
collection  and  transmission  of  the  mem- 
bers' dues  are  "officers"  of  the  head 
camp  within  the  meaning  of  the  stat- 
utes and  rules.  Readhead  v.  Canadian 
Order   of   Woodmen,   9   Ont.   L.   R.   321. 

16.  Under  a  court  rule  that  the  ex- 
amination may  be  of  any  "officer  or 
servant"  of  a  corporation,  aldermen 
as  members  of  the  common  'council  of 
a  municipal  corporation  cannot  be  ex- 
amined, not  being  under  the  control  of 
of  or  in  the  employ  of  the  municipality, 
but  only  being  legislative  officers  hav- 
ing power  to  act  for  the  corporation 
only  in  conjunction  with  other  persons 
constituting  a  quorum.  Davies  v.  Sov- 
ereign  Bank,   12  Ont.   L.   R.  557. 

17.  Under  a  statute  making  the 
"general  managing  agent"  of  a  cor- 
poration one  who  ought  to  be  exam- 
ined, the  local  manager  of  a  mill  who 
had  charge  of  hiring,  discharging  and 
paying  help;  buying  supplies,  looking 
after    outside    matters,    correspondence, 
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The  directors  are  proper  but  not  necessary  parties.13 

Past  Officers  and  Transactions.  —  The  remedy  is  not  available  against 
one  who  has  ceased  to  be  an  officer,10  nor  can  there  be  an  examina- 
tion concerning  transactions  which  took  place  when  the  party  was 
not  connected  with  the  company.20 

The  proper  practice  is  to  order  the  examination  of  the  corporation 
and  elicit  the  information  from  the  officers.21 

6.  Right  To  Apply  as  Affected  by  State  of  Issues.  —  a.  Before 
Issue  Joined.  —  The  statutes  sometimes  recite  that  the  examination 
can  be  had  only  after  issue  joined.22  Where  the  statutes  do  not  spe- 
cifically provide  as  to  the  time  of  the  examination  with  reference  to 
the  issues,  there  has  been  some  doubt  as  to  whether  there  could  be  an 
examination  before  issue  joined.23 


etc.,  but  not  being  the  manager  of 
the  corporation  which  owned  the  mill, 
cannot  be  examined  as  the  section  re- 
fers only  to  an  agent  "having  a  gen- 
eral supervision  over  the  affairs  of  the 
corporation."  Kreider  v.  Wisconsin 
River  Paper  &  Pulp  Co.,  110  Wis.  645, 
86  N.  W.  662. 

As  to  who  is  a  "general  manager" 
within  statutes  making  such  officers 
competent  witnesses  generally,  see  the 
title  "Witnesses"  in  the  Encyclo- 
pedia of  Evidence. 

18.  Wells  v.  Green  Bay  &  M.  Canal 
Co.,  90  Wis.  442,  64  N.  W.  69. 

19.  The  examination  of  a  corpora- 
tion as  a  party  cannot  be  had  through 
the  examination  of  a  person  who  has 
ceased  to  hold  any  official  position  with 
the  companv.  Chartered  Bank  v.  North 
River  Ins.  Co.,  121   N.  Y.  Supp.   399. 

In  so  far  as  the  statute  provides  for 
the  examination  of  a  former  employe  of 
a  corporation  and  not  for  that  of  a 
former  employe  of  an  individual  it 
is  void  as  denying  an  equal  remedy  and 
equal  protection  of  the  law  under  the 
state  and  federal  constitutions.  "There 
is  no  ground  for  classification  in  this 
regard."  Phipps  v.  Wisconsin  Cent. 
E.   Co..   133    Wis.    153,   113    N.   W.    456. 

A  former  officer  or  servant  cannot 
be  examined.  Cantin  r.  News  Pub. 
Co.,  8  Ont.  L.  R,  531;  Bank  of  Montreal 
v.  Scott,  7  Ont.  W.  R.  496. 

Contra. — A  past  officer  of  a  corpora- 
tion can  be  examined  under  the  rules. 
British  Columbia  Elec.  R.  Co.  v.  Manu- 
facturers', etc.  Ins.  Co.,  7  Brit.  Col. 
•j]2.  following  Union  Bank  t.  Starrs,  13 
P.  R.  108,  which  decides  that  an  offi- 
cer is  included   in  the  expression  "the 
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opposite  party."  See  also  Walkley  v. 
City  of  Victoria,  7  Brit.  Col.  481; 
Kirchoffer  v.  Imperial  Loan  &  Inv.  Co.. 
7   Ont.  L.  R.   295. 

20.  Order  will  not  be  granted  to  ex- 
amine one  concerning  transactions 
which  took  place  when  he  was  not  con- 
nected with  the  company.  In  re  Thomp- 
son, 89  N.  Y.  Supp.  4;'  Hart  r.  Amer- 
ican Cotton   Co.,   84   N.  Y.   Supp.   1065. 

21.  Herrman  r.  J.  F.  Tapley  Co.,  118 
N.  Y.  Supp.  803,  following  Jacobs  v. 
Mexican  Sugar  Ref.  Co.,  112  App.  Div. 
657.  98  N.  Y.  Supp.  542.  See  also 
Shumacker  v.  Donbleday,  Page  &  Co.. 
101   N.   Y.   Supp.  587. 

In  proceedings  under  this  section  the 
officers  should  not  be  obliged  to  bring 
in  all  the  general  books,  records  and 
documents  of  the  corporation.  Wood 
r.  J.  L.  Mott  Iron  Wks.,  99  N.  Y.  Supp. 
677. 

22.  "After  issue  joined  and  before 
trial."  New  Jersey  Comp.  St.  (1910), 
p.   4098,   §144. 

23.  Some  of  the  earlier  New  York 
cases  (for  example,  see  Chichester  v. 
Livingston,  3  Sandf.  71 S;  Norton  v. 
Abbott,  28  How.  Pr.  3SS)  held  that, 
the  examination  could  not  be  had  till 
the  issue  joined,  but  in  Phoenix  r. 
Dupuy,  2  Abb.  N.  C.  146;  7  Daly  238; 
53  How.  Pr.  15S,  the  court  says:  "In 
later  cases  this  construction,  for  which 
there  never  was  any  foundation,  was 
not   adhered   to." 

New  York  Code  Civ.  Proc,  §872, 
expressly  gives  the  right  of  discovery 
where  the  action  is  not  pending,  "but 
is  expected  to  be  brought."  The  old 
code     §391     contained      no      equivalent 
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b.  To  Frame  Complaint.  —  The  statutes  sometimes  specifically  in- 
dicate whether  the  examination  may  be  had  to  enable  one  to  frame  a 
complaint.2*  Where  the  matter  has  not  been  so  specified  tnere  has 
been  considerable  conflict  as  to  the  right.25 

There  is  also  a  conflict  as  to  whether  it  must  absolutely  appear  that 
plaintiff  cannot  frame  his  complaint  without  the  examination.28  But 
it  seems  clear  that  the  mere  fact  plaintiff  could  frame  some  sort  of 
a  general  complaint  will  not  deprive  him  of  the  right  ;27  while  on  the 


of  that  language.  Drake  v.  Weinman 
&  Co.,  12  Misc.  65,  33  N.  Y.  Supp.  177. 
Even  after  the  adoption  of  the  Code 
of  Civil  Procedure  some  doubt  re- 
mained, but  in  Mithertz  v.  Goldschmidt 
Bros.  Co..  118  N.  Y.  Supp.  610,  the 
court  says:  "In  Goldmack  v.  U.  S. 
Electro  Galvanizing  Co.,  Ill  App.  Div. 
526,  97  X.  Y.  Supp.  1078,  Ingraham, 
J.,  says,  commenting  on  section  870  of 
the  Code  of  Civil  Procedure,  that  it 
gave  to  a  party  to  an  action  pending 
in  a  court  of  record  the  right  to  take 
the  deposition  of  any  party  to  the  ac- 
tion 'at  any  time  before  the  trial.' 
By  chapter  696,  p.  1693,  of  the  Laws 
of  1904,  this  section  of  the  code  was 
amended  by  giving  a  party  the  right 
to  take  such  a  deposition  during,  as 
well  as  before  the  trial,  so  that  as 
the  provision  now  stands  any  party  to 
the  record  has  a  right  to  take  the  dep- 
osition of  a  party  at  any  time  before  or 
during  trial." 

24.  The  inquiry  under  the  Indiana 
statute  must  be  as  to  some  matter 
"stated  in  the  pleading."  Chaffin  v. 
Brownfield,  88  Ind.  305,  approved  in 
Bish  v.  Beatty,  111  Ind.  403,  12  N. 
E.   523. 

Wisconsin  Rev.  St.,  §4096,  specifi- 
cally gives  the  right  before  issue 
joined  "to  enable  the  party  to  plead." 

"If  a  party  does  not  know  whether 
another  owes  him  or  has  collected  any 
money  belonging  to  him  and,  there- 
fore, cannot  make  such  an  averment 
in  his  complaint  he  may  bring  his  ac- 
tion by  service  of  summons  and  then 
proceed  to  examine  the  opposite  party 
under  sec.  4096.  R.  S.,  and  obtain  such 
discovery  thereof  as  will  enable  him 
to  plead"."  Richards  v.  Allis,  82  Wis. 
509,   52    X.    W.    593. 

25.  In  New  York,  at  least  one  com- 
paratively late  case  holds  it  cannot 
be  done.  See  Matter  of  Schlotterer, 
105  App.  Div.  115,  93  N.  Y.  Supp.  895. 
See    also    Ellett    v.    Young,    88    N.    Y. 


661;  Matter  of  Schoeller,  74  App. 
Div.  347,  77  N.  Y.  Supp.  614.  But 
the  court  of  appeals  in  Glenney 
v.  Stedwell,  64  N.  Y.  120  and  Mer- 
chants Nat.  Bank  r.  Sheehan.  101  N. 
Y.  176,  4  N.  E.  333,  clearly  state  the 
contrary.  See  also  to  same  effect, 
In  re  Besch,  121  N.  Y.  Supp.  769;  Mat- 
ter of  Darling,  31  Misc.  543,  64  N. 
Y.  Supp.   793. 

But  in  Oppenheimer  v.  Van  Raalte, 
136  N.  Y.  Supp.  197,  it  was  held  that 
the  mere  fact  that  the  plaintiff's  at- 
torney in  a  statement  supplementing 
plaintiff's  affidavit  states  their  inten- 
tion is  "to  read  this  testimony  in  evi- 
dence at  the  trial  of  this  action  unless 
it  is  of  a  character  very  different  from 
what  we  anticipate,"  would  not  affect 
the  granting  of  the  order. 

26.  "The  rule  still  obtains  that  an 
examination  may  not  be  had  before  is- 
sue  joined  unless  it  be  satisfactorily 
shown  that  it  is  necessary  to  enable 
the  plaintiff  to  frame  his  complaint." 
Hutchinson  v.  Simpson,  73  App.  Div. 
520,  77  N.  Y.  Supp.  197. 

The  examination  cannot  be  denied 
simply  because  the  plaintiff  shows  by 
affidavit  that  he  has  sufficient  knowl- 
edge on  which  to  frame  a  complaint. 
The  object  of  the  affidavit  is  to  limit 
the  inquiry  to  relevant  facts.  The 
plaintiff  has  the  right  by  the  examina- 
tion to  find  out  facts  so  that  the  real 
merits  of  the  case  may  be  presented. 
Schmidt  v.  Menasha  Wooden  Ware  Co., 
92  Wis.  529,  66  N.  W.  695. 

27.  Complaint  would  have  becu  in- 
definite as  to  amounts  claimed  and 
would  have  had  to  be  framed  in  the 
most  general  way.  State  v.  Baetz,  86 
Wis.   29,  56   N.   W.   329. 

It  is  not  necessary  that  plaintiff 
should  first  frame  his  complaint  in 
fraud,  or  in  conversion,  or  on  eon- 
tract,  or  for  an  accounting;  nor  is  it 
a  reason  for  denying  the  examination 
that   plaintiff   had    been    able    to    frame 

Vol.  VIT 


55b" 


DISCOVERY 


other  hand,  if  he  has  all  the  necessary  information  the  order  should 
not  be  granted.28 

Where  a  fiduciary  relationship  exists  between  the  parties  the  right 
is  more  liberally  extended.2" 

c.  Before  or  After  Bill  of  Particulars.  —  Where  the  practice  calls 
for  a  bill  of  particulars,  the  better  practice  seems  to  be  that  the  party 
from  whom  such  particulars  have  been  properly  demanded  cannot 
have  discovery  until  he  has  furnished  the  same;30  but  the  rule  is  not 
absolute.31 

d.  To  Prepare  for  Trial.  —  The  examination  is  not  allowed  merely 
for  the  purpose  of  preparing  for  trial,32  for  it  must  clearly  appear 
that  the  moving  party's  intention  is  to  use  the  testimony  on  the 
trial.33     But  the  mere  fact  that  the  party  might  also  incidentally  use 


a  complaint  for  an  accounting  in  an- 
other jurisdiction  which  proceedings 
have  been  futile  and  terminated.  Hill 
r.  NTcKane,  101  N.  Y.  Supp.  411. 

Wisconsin. — "Section  4096,  Stats. 
(1S9S),  provides  that  the  affidavit  shall 
state  the  general  nature  and  object 
of  the  action  only  it  does  not  require 
that  facts  sufficient  to  constitute  a 
cause  of  action  shall  be  set  forth  there- 
in. ..  .  It  is  not  even  necessary 
that  the  plaintiff  should  know  a  cause 
of  action  exists.  The  examination  may 
be  had  even  though  the  affidavit  shows 
affirmatively  that  plaintiff  does  not 
know."  Gratz  v.  Parker,  137  Wis. 
104,  118  N.  W.  637,  quoted  with  ap- 
proval in  Heckendorn  v.  Eomadka,  138 
Wis.   416,   120  N.  W.   257. 

28.  Thompson  v.  Haigh,  119  N.  Y. 
Supp.  331;  White  v.  Improved  Prop- 
ertv  Holding  Co.,  118  N.  Y.  Supp.  1057; 
In  re  Greave,  116  N.  Y.  Supp.  465. 

29.  Drake  V.  Weinman,  12  Misc.  65, 
33  N.  Y.  Supp.  177. 

30.  A  defendant  in  libel  who  has 
pleaded  justification  generally  must 
give  particulars  of  his  justification, 
stating  therein  the  facts  on  which  he 
relies  before  he  can  have  a  discovery. 
Bullen  v.  Templeman,  5  Brit.  Col.  43, 
following  Zierenberg  v.  Labouchere 
(1893),  L.  R.  2  Q.  B.  183. 

Where  party  is  not  in  a  position  to 
furnish  particulars  until  discovery  is 
granted  it  is  proper  to  compel  discov- 
ery first.  Beauchamp  v.  Muirhead,  6 
Brit.  Col.  418.  See  also  Townsend  v. 
Northern  Crown  Bank,  19  Ont.  L.  R. 
489. 

31.  "There  is  no  hard  and  fast  rule 
as  to  the  class  of  cases  in  which  partic- 
ulars should   precede   discovery  or  dis- 
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covery  be  ordered  before  particulars, 
but  the  judo;e  must  exercise  a  reason- 
able discretion."  Wavnes  Merthyr  Co. 
v.  Radford  &  Co.  (1896),  L.  R.  1  Ch. 
29,  quoted  with  approval  in  Townsend 
v.  Northern  Crown  Bank,  19  Ont.  L. 
R.  489.  See  also  Millar  v.  Harper, 
(1888),  38  Ch.  Div.  110;  Sachs  v.  Spoil- 
man  (1887),  L.  R,  37  Ch.  Div.  295; 
Waynes  Merthve  Co.  v.  D.  Radford  & 
Co.   (1896),  1  Ch.  29. 

32.  The  cases  are  many  and  uni- 
form in  holding  this  doctrine.  Merrill 
v.  Woolworth,  53  Misc.  253,  103  N. 
Y.    Supp.    57. 

The  application  will  neither  be  al- 
lowed "to  prepare  for  trial"  nor  "to 
prepare  and  obtain  other  evidence  to 
meet  the  defense  herein."  Bock  v. 
Bock,  114  N.  Y.  Supp.  473. 

In  North  Carolina  it  appears  it  may 
be  done.  See  Fields  v.  Coleman  (N.  C), 
75  S.  E.  1005;  Bailey  v.  Matthews,  156 
N.   C.   78,   72   S.  E.   92. 

33.  Hagerty  v.  Pinelawn  Cem.,  122 
N.  Y.  Supp.  843;  Whitney  v.  Rudd,  91 
N.   Y.   Supp.   429. 

Plaintiff  cannot  examine  one  defend- 
ant, "not  for  use  upon  the  trial,  nor 
to  prove  any  allegation  of  the  com- 
plaint," but  merely  "to  find  out  upon 
whom  he  can  serve  a  summons  in  or- 
der to  bring  another  defendant  into 
jurisdiction."  Grant  V.  Greene  Consol. 
Copper   Co.,   103   N.   Y.   Supp.   676. 

"A  party  in  the  exercise  of  the  right 
to  search  the  conscience  of  his  adver- 
sary should  be  given  as  large  liberty  as 
the  right  and  justice  of  the  occasion 
demands,  yet  it  should  be  kept  in  mind 
that  the  only  legitimate  purpose  of 
taking  the  deposition  is  to  use  it  as 
evidence    in    the    trial    of    the    case." 
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the  examination  in  preparation  for  trial  will  not  prevent  his  obtain- 
ing the  order.3* 

e.     After  Mistrial.  —  Examination  may  be  had  after  a  mistrial.35 

7.  Moving  Party  Must  Have  Good  Cause  of  Action.  —  Where 
movant  has  no  cause  of  action  he  cannot  have  a  discovery  under  the 
statute.36 

Where  there  are  two  defendants  named  and  a  cause  of  action  stated 
against  one  only,  the  order  will  be  allowed  against  the  one  and  dis- 
allowed as  to  the  other.37 

8.  Discretion  of  Court  as  to  Granting.  —  a.  When  Power  Is  Dis- 
cretionary. —  By  statute  the  issuance  of  the  order  is  sometimes  made 
discretionary  with  the  judge,38  and  it  seems  clear  such  order  is  dis- 
cretionary where  asked  for  before  issue  joined.39  And  though  the 
later  cases  seem  to  establish  that  in  the  absence  of  bad  faith  the  right 
is  absolute  on  proper  application,40  there  is  ample  authority  for  the 


Tyson  v.  Farm,  etc.  Savings  &  L.  Assn., 
156  Mo.  588,  57  S.  W.  740. 

34.  "While  it  is  true  that  an  ex- 
amination before  trial  is  not  allowed 
for  the  purpose  of  enabling  a  party  to 
prepare  for  trial,  the  fact  that  such 
deposition  is  to  be  used  for  that  pur- 
pose would  not  defeat  the  application 
where  it  appeared  that  the  object  of 
the  examination  was  in  good  faith  to 
procure  evidence  to  be  used  upon  the 
trial."  Plant  V.  Harrison,  52  App. 
Div.   628,   65   N.  Y.  Supp.   236. 

35.  A  trial  which  has  proved  abor- 
tive by  the  disagreement  of  the  jury 
or  by  the  granting  of  a  new  trial  is 
not  a  trial  within  the  meaning  of  the 
rule.  Clarke  V.  Eutherford,  1  Ont.  L. 
E.  275.  See  also  Leitch  V.  Grand 
Trunk  E.  W.  Co.,  12  Can.  P.  E.  541, 
671,  13  P.  E.  369. 

36.  Boyd  v.  McGuire,  122  N.  Y. 
Supp.  263";  Eogers  v.  Adler,  121  N.  Y. 
Supp.  941. 

"The  statute  providing  discovery  in 
proceedings  as  instituted  by  plaintiff 
is  framed  upon  the  idea  that  a  plaint- 
iff requires  the  aid  of  this  remedy 
to  enable  him  to  frame  his  complaint 
for  the  cause  of  action  arising  out  of 
the  transactions  concerning  which  he 
seeks  discovery. ' '  Schultz  v.  Strauss, 
127  Wis.  325,  106  N.  W.  1066. 

In  Gratz  v.  Parker,  137  Wis.  104, 
118  N.  W.  637,  it  is  pointed  out  that 
the  distinction  between  this  line  of 
cases  which  holds  that  there  must  be 
a  cause  of  action  and  those  which  hold 
that  the  affidavit  need  not  show  a  cause 
of    action    where    applicant     seeks     to 


frame  his  complaint  is  that  where  the 
affidavit  affirmatively  shows  that  no 
cause  of  action  does  or  can  exist  the 
examination  will  not  be  permitted. 

37.  In  re  Sands,  90  N.  Y.  Supp.  749. 

38.  "The  granting  of  said  order 
shall  be  discretionary."  New  Jersey 
Comp.   St.   (1910),  p.  4098,   §144. 

39.  The  granting  of  the  order  be- 
fore suit  brought  is  within  the  discre- 
tion of  the  court.  "It  can  rarely  hap- 
pen that  justice  will  be  promoted  by 
granting  an  order  on  the  application 
of  a  proposed  plaintiff  before  the  com- 
mencement of  an  action,  and  the  prac- 
tice unless  carefully  guarded  may  lead 
to  great  abuses."  Merchants  Nat. 
Bank  v.  Sheehan,  101  N.  Y.  176,  4  N. 
E.    333. 

40.  In  Tirpak  v.  Hoe,  103  N.  Y. 
Supp.  795,  the  court  citing  Hill  V.  Mc- 
Kane,  115  App.  Div.  537,  101  N.  Y. 
Supp.  411;  McKeand  v.  Locke,  115  App. 
Div.  174,  100  N.  Y.  Supp.  704;  Gold- 
mark  v.  U.  S.  Electro  G.  Co.,  Ill  App. 
Div.  526,  97  N.  Y.  Supp.  1078;  Dudley 
v.  New  York  Filter  Mfg.  Co.,  80  App. 
Div.  164,  80  N.  Y.  Supp.  529,  says: 
"These  cases  have  established  a  more 
liberal  practice  in  reference  to  deposi- 
tions before  trial  than  has  hereto- 
fore prevailed,  and  briefly  stated  hold 
that  bad  faith  alone  can  defeat  the 
right  to  an  examination  of  a  party  be- 
fore trial  provided  the  requirements  of 
the  Code  of  Civil  Procedure  and  the 
general  rules  of  practice  have  been 
complied    with." 

That  the  right  of  the  party  present- 
ing a  proper  affidavit  is  absolute,  see 
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proposition  that  the  matter  is  always  one  of  discretion  for  the  court.41 
Some  statutes  give  the  court  discretion  to  limit  the  scope  of  the  ex- 
amination.4- 

b.  Application  of  Rules. —  Where  the  granting  of  the  order  is  a 
matter  calling  for  the  exercise  of  the  court's  discretion  it  follows  that 
no  absolute  rule  can  be  laid  down  as  to  when  the  examination  will 
be  ordered.43 

The  question  is  largely  one  of  good  faith  on  the  part  of  the  moving 
party.44 


Loewy  r.  Gordon,  129  App.  Div.  459, 
114  N.  Y.  Supp.  211;  Shonts  v.  Thom- 
as,  102   N.   Y.   Supp.   324. 

41.  The  granting  of  the  order  is  not 
of  course,  despite  the  use  of  the  word 
"must"  in  the  code.  It  is  a  matter  of 
discretion  and  where  the  judge  can 
see  that  the  examination  is  sought 
merely  for  annoyance  or  delay  and  no 
necessity  exists  for  an  examination  be- 
fore trial  one  should  not  be  ordered. 
Jenkins  i\  Putnam,  106  N.  Y.  272,  12 
N.  E.  613.  See  also  Finlay  v.  Chap- 
man, 119  N.  Y.  404,  23  N.  E.  740;  Ben- 
der v.  Bork,  52  Misc.  295,  102  N.  Y. 
Supp.   152. 

"The  order  to  examine  a  party  in  an 
action  at  the  instance  of  his  adversary 
is  discretionary  and  not  a  matter  of 
right.  .  .  .  The  necessity  for  such 
examination  must  necessarily  be  deter- 
mined in  each  case  upon  its  own  pe- 
culiar circumstances."  Wagner  v. 
Haight  &  Freese  Co.,  89  N.  Y.  Supp. 
323. 

Allowing  examination  is  a  matter  of 
discretion.  Empire  Mfg.  Co.  V.  Levy 
&  Co.,  12  Brit.  Col.  387. 

42.  Examination  before  issue  joined 
"shall  be  limited  to  the  discovery  of 
the  facts  relevant  to  such  points" 
(named  in  the  affidavit  as  those  upon 
which  discovery  is  sought)  "unless  the 
court  or  the  presiding  judge  thereof  on 
motion  and  one  day's  notice  shall  be- 
fore the  examination  is  begun,  by  or- 
der further  limit  the  subjects  to  which 
it  shall  extend."  Wisconsin  St. 
(1898),  §4096,  as  amended  by  Laws 
(1899),    ch.   29;    Laws    (1901),   ch.   244. 

The  judge  to  whom  such  an  affidavit 
is  presented  must  grant  an  order  for 
the  examination  if  au  action  is  pend- 
ing; if  no  action  is  pending  he  must 
grant  it  if  there  be  reasonable  ground 
to  believe  that  an  action  will  be 
brought,  as  stated  in  the  affidavit,  and 
that    the    application    is    made    in    good 
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faith  to  preserve  the  expected  testi- 
mony; otherwise  he  must  dismiss  the 
application.  Where  the  person  to  be 
examined  is  a  party  to  a  pending  action 
or  is  expected  to  be  a  party  to  an 
action  to  be  brought,  the  order  may 
in  the  discretion  of  the  judge  designate 
and  limit  the  particular  matters  as  to 
which  he  shall  be  examined.  The  order 
must  require  the  party  or  persons  to  be 
examined  to  appear  before  the  judge  or 
before  a  referee  named  in  the  order 
for  the  purpose  of  taking  the  examina- 
tion at  a  time  and  place  therein  spe- 
cified. The  order  must  also  direct  the 
time  of  service  of  a  copy  thereof,  which 
must  be  made  within  the  state,  not 
more  than  twenty  nor  less  than  five 
days  before  the  time  fixed  for  the  ex- 
amination, unless  special  circumstances 
making  a  different  time  of  service  nec- 
essary are  shown  in  the  affidavit  and 
that  fact  is  recited  in  the  order.  N. 
Y.   Code   Civ.   Proc,   §873. 

Order  refusing  to  limit  scope  of  ex- 
amination is  not  appealable  being  a 
matter  of  discretion.  State  ex  rel. 
Carpenter  V.  Mathys,  115  Wis.  31,  91 
N.  W.  114.  See  also  Knowles  r.  Eog- 
ers,  99  Wis.  231,  74  N.  W.  813. 

43.  The  rule  being  one  of  discre- 
tion is  "flexible  and  must  be  adapted 
to  and  controlled  by  the  facts  and  cir- 
cumstances of  each  case,  considered 
with  reference  to  the  relations  exist- 
ing between  the  parties."  Wahle  v. 
McMillen,  20  N.  Y.  Supp.  372.  See  also 
Wagner  v.  Haight  &  Freese  Co.,  S9 
N.  Y.  Supp.  323. 

44.  "It  is  quite  useless  to  attempt 
to  reconcile  the  opinions  in  the  vari- 
ous cases  which  have  discussed  this 
question.  There  are  expressions  in 
many  of  the  opinions  which  are  incon- 
sistent with  this  conclusion;  but  we 
think  the  plain  provision  of  the  code 
authorizes  a  party  to  an  action  to  ob- 
tain  the   evidence    of   his   opponent    as 
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Matter  Peculiarly  Within  Other  Party's  Knowledge.  —  More  latitude  will 
be  allowed  where  the  information  is  from  its  nature  peculiarly  within 
the  knowledge  of  the  party  sought  to  be  examined.45 


to  facts  which  are  within  his  oppon- 
ent's knowledge,  leaving  those  ques- 
tions to  be  disposed  of  as  to  which 
there  is  a  dispute.  The  right  given  by 
these  sections  of  the  code  is  subject 
to  abuse,  and  it  is  the  duty  of  the 
court  to  prevent  the  abuse  of  its  proc- 
esses; but  where  there  is  no  doubt 
of  the  good  faith  of  a  party  to  a  liti- 
gation seeking  to  establish  a  fact  es- 
sential to  his  cause  of  action  by  the 
testimony  of  his  opponent,  1  can  see  no 
reason  why  a  party  is  not  entitled  to 
have  the  knowledge  of  his  opponent  as 
to  the  fact  which  he  wishes  to  estab- 
lish put  upon  record,  so  that  the  evi- 
dence of  that  fact  would  be  available 
to  either  party  to  the  action  when  the 
trial  takes  place."  Goldmark  V.  Unit- 
ed States  Electro  Galvanizing  Co.,  97 
N.  Y.  Supp.  1078.  See  also  Rogers 
17.  Adler,  121  N.  Y.  Supp.  941;  Stovall 
v.  Parrish-Stafford  Co.,  116  N.  Y.  Supp. 
520;  Ehrich  v.  "Winter  &  Co.,  52  Misc. 
641,  103  N.  Y.  Supp.  1023. 

"The  authorities  which  emphasized 
the  importance  of  technical  rules  have 
been  superseded  by  recent  decisions, 
facilitating,  instead  of  obstructing,  the 
examination  of  one's  adversary  before 
trial."  Turck  v.  Chisholm,  53  Misc. 
110,  103  N.  Y.  Supp.  1095,  approving 
and  quoting  Goldmark  V.  U.  S.  Electro 
Galvanizing  Co.,  supra. 

45.  In  an  action  for  breach  of  con- 
tract to  place  insurance  with  plaintiff, 
an  insurance  broker,  defendants  were 
required  to  disclose  the  amount  of 
stock  carried  by  them  during  the  term 
of  the  contract.  Tanenbaum  V.  Lipp- 
mann,  89  App.  Div.  17,  85  N.  Y.  Supp. 
122. 

In  Oppenheimer  V.  Van  Raalte,  136 
N.  Y.  Supp.  197,  the  complaint  setting 
out  a  cause  of  action  arising  on  a  con- 
tract giving  plaintiff  a  percentage  of 
the  net  profits  of  defendant's  business 
as  a  salary,  the  court  says:  "The  mere 
statement  of  this  cause  of  action  is 
sufficient  to  establish  that  the  only 
method  the  plaintiff  has  of  proving  his 
cause  of  action  is  to  examine  the  de- 
fendants before  trial." 

Examination  was  allowed  where 
plaintiff  in  an  action  for  specific  per- 
formance   sought     information     regard- 


ing certain  transfers  of  the  property 
which  he  claimed  were  the  result  of  a 
conspiracy  and  had  encumbered  the  rec- 
ord making  it  difficult  for  him  to  ascer- 
tain the  true  state  of  facts.  McKenna 
v.  Tully,  109  App.  Div.  598,  96  N.  Y. 
Supp.   561. 

The  defendant  was  allowed  to  ex- 
amine plaintiff  as  to  transactions  had 
with  defendant's  deceased  partner.  Al- 
den   v.   O'Brien,    122   N.   Y.    Supp.   910. 

Examination  of  defendant's  officers 
allowed  in  action  against  a  beneficial 
life  association  to  learn  the  conditions 
of  the  fund  from  which  the  certificate 
was  made  payable.  Chaffey  v.  Equit- 
able Reserve  Fund  Life  Assn.,  56  N.  Y. 
Super.  267,  2  N.  Y.  Supp.  481. 

Examination  was  ordered  in  an  ac- 
tion for  deceit  in  making  false  rep- 
resentations as  to  the  condition  of  a 
corporation  of  which  defendant  was 
president,  thereby  inducing  plaintiff 
not  to  sell  his  stock  therein,  the  mat- 
ters in  issue  about  which  examination 
was  desired  being  as  to  whether  cer- 
tain dividends  were  earned  or  were 
paid  out  of  the  capital,  and  as  to  de- 
fendant's knowledge  thereof.  McDon- 
ald V.  Morse,  96  App.  Div.  406,  89  N.  Y. 
Supp.  176. 

So  where  defendant's  relation  to  the 
transaction  is  such  as  to  justify  the 
presumption  that  they  had  knowledge 
as  to  the  payment  and  disposition  of 
the  consideration  they  may  be  ex- 
amined on  plaintiff's  motion.  Ander- 
son v.  Lisman,   114  N.  Y.  Supp.  348. 

In  an  action  by  a  department  store 
for  balance  due'  of  rent  for  space 
leased  therein  defendant  was  permitted 
to  examine  plaintiff  as  to  facts  con- 
cerning plaintiff's  business,  charge  ac- 
counts and  advertising,  the  defense  be- 
ing that  the  lease  had  been  entered  into 
through  plaintiff's  representations  as  to 
such  matters.  Ehrich  v.  Winter  &  Co., 
52    Misc.    641,    103    N.   Y.    Supp.    1023. 

So  where  several  railroad  corpora- 
tions operated  over  the  same  track, 
one  of  them,  made  defendant  in  an  ac- 
tion for  negligent  killing  of  plaintiff's 
intestate,  and  having  denied  all  lia- 
bility may  be  examined  as  to  whether 
it  was  its  train  or  that  of  some  other 
railroad    by    which    intestate    was    in- 
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Fiduciary  Relations.  —  The  order  is  more  readily  granted  where  the 
parties  have  maintained  fiduciary  relations  toward  each  other,"5  or 
where  the  party  sought  to  be  examined  owes  some  particular  duty  to 
the  moving  party.47 

9.  Nature  of  Testimony  Sought  To  Be  Elicited.  —  a.  Materiality. 
The  statutes  and  decisions  uniformly  require  that  the  testimony  sought 
to  be  elicited  shall  be  material  or  relevant  to  the  case  of  the  party  seek- 
ing the  information.48    It  must  be  pertinent  to  the  issues  as  they  are  at 


iu red.  Muldoon  v.  New  York  Cent.  & 
H.  B.  Co..  98  App.  Div.  169,  91  N.  Y. 
Supp.   65. 

Where  defendants  deny  that  they  are 
the  owners  of  the  apparatus  that 
caused  tke  injury,  they  can  be  exam- 
ined as  to  who  is.  Watt  V.  Feltman, 
97  N.  Y.  Supp.   737. 

Defendant  attacking  the  bona  fides 
of  plaintiff's  ownership  of  the  note 
sued  on  may  examine  as  to  his  title. 
Koppel  v.  Hatch,  98  N.  Y.  Supp.  619, 
folloiving  Kramer  v.  Kramer,  74  N.  Y. 
Supp.  1049,  where  the  court  says:  "The 
facts  as  to  how  the  plaintiff  became 
possessed  of  the  note  and  the  consid- 
eration, if  any,  that  was  paid  are  pe- 
culiarly within  the  knowledge  of  the 
plaintiff." 

So  defendant  who  was  stated  to  be 
the  organizer  and  director  of  a  num- 
ber of  companies,  it  being  necessary 
to  prove  a  long  course  of  dealing  be- 
tween the  said  companies,  may  prop- 
erly be  examined  by  plaintiff.  Grant 
r.  Greene,  103  N.  Y.  Supp.  674. 

Plaintiff  suing  to  recover  commis- 
sions under  a  contract  with  a  partner- 
ship may  examine  the  surviving  part- 
ner where  plaintiff  did  not  keep  any 
records  of  his  own  sales  and  his  claim 
covered  sales  made  by  the  firm  in  cer- 
tain territory  though  not  made  direct- 
ly by  plaintiff.  Gee  v.  Alvarez,  87 
App.   Div.   157,   84   N.   Y.   Supp.   32. 

46.  As  where  plaintiff's  affidavit 
shows  defendant  was  plaintiff's  guar- 
dian and  claims  misappropriation  of 
the  estate.  Carter  v.  Good,  57  Hun 
116,  10  N.  Y.  Supp.  647.  See  also  Skin- 
ner v.  Steele,  S8  Hun  307,  34  N.  Y. 
Supp.   748. 

Plaintiff  suing  for  an  accounting 
with  one  who  had  been  attorney  for, 
and  confidential  adviser  of  plaintiff's 
assignor,  may  have  an  order  for  the 
examination  of  defendant  concerning 
the  facts  relating  to  a  certain  settle- 
ment   he    claimed    to    have    made    with 


such  assignor  before  the  assignment  to 
plaintiff.  Griffen  r.  Davis,  99  App. 
Div.  65,  90  N.  Y.  Supp.  491. 

So  stock  brokers  were  required  to 
disclose  the  prices  at  which  stocks 
were  bought  and  sold  and  who  were 
the  buyers  or  sellers,  the  action  being 
to  recover  moneys  deposited  as  mar- 
gins. Wagner  v.  Haight  &  Freese  Co., 
89  N.  Y.  Supp.  323. 

So  an  agent  was  obliged  to  disclose 
the  manner  in  which  his  principal's 
goods  were  shipped  and  as  to  com- 
panies by  whom  insurance  moneys 
were  paid  the  action  being  for  such 
moneys.  F.  Garcia  Bros.  &  Co.  V.  Salo- 
mon, 84  N.  Y.  Supp.  508. 

47.  So  where  officers  of  a  company 
owed  a  duty  to  plaintiff  as  a  creditor 
thereof  not  to  fraudulently  acquire  as- 
sets of  the  company  for  their  own 
benefit  they  were  required  to  disclose 
as  to  the  disposition  of  such  assets  by 
the  company  and  their  own  acquisi- 
tion of  the  same.  Thompson  v.  Haigh, 
119  N.  Y.  Supp.  331. 

So  an  examination  was  allowed  of 
parties  who  were  jointly  interested  in 
a  syndicate  with  the  moving  party  who 
claimed  they  had  so  dealt  with  the 
property  owned  by  the  syndicate  as  to 
get  some  advantage  therefrom  in  which 
he  had  not  been  allowed  to  participate. 
Weidenfeld  v.  Hollins,  41  Misc.  439,  84 
N.  Y.  Supp.  1084. 

In  Frear  v.  Duryea,  136  N.  Y.  Supp. 
264,  an  application  was  held  to  show 
sufficient  grounds  where  plaintiff  had 
been  induced  to  accept  a  note  and  dis- 
continue another  action  but  the  exact 
conditions  surrounding  certain  transac- 
tions and  the  existence  of  an  outstand- 
ing judgment  against  the  maker  of  the 
note  had  been  concealed  from  plaintiff. 
48.  New  York  Code  Civ.  Proc.  §872; 
Wisconsin  St.  (1898),  §4096,  as  amend- 
ed by  Laws  (1899),  ch.  29,  Laws 
(1901),  ch.  244. 
The  examination  will  not  be  ordered 
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the  time  when  the  question  is  propounded.49  Where  two  issues  are  dis- 
tinctly made  the  examination  may  be  as  to  one  without  first  establishing 
the  other  though  the  one  issue  depends  upon  the  other.50 

b.  Necessity.  —  The  statutory  prescription  that  the  testimony  be 
"material  and  necessary"  has  proved  one  very  hard  for  the  courts 
to  define.51  It  has  been  broadly  stated  to  include  all  cases  in  which 
the  party  can  testify  to  facts  material  to  the  issue.52  It  is  not  neces- 
sary to  show  that  the  moving  party  cannot  prove  his  case  except  by 
the  testimony  of  the  adverse  party;53  but  that  the  adverse  party  has 
the  knowledge  must  be  shown.54 


where  the  testimony  sought  to  be 
elicited  would  have  been  inadmissible. 
Oakes  v.  Star  Co.,  104  N.  Y.  Supp.  244. 

In  Fields  v.  Coleman  (N.  C),  75  S.  E. 
1005,  it  was  held  an  examination  could 
not  be  had  by  plaintiff  to  disclose  the 
existence  of  certain  letters  claimed  to 
be  evidence  of  the  motive  inducing  the 
conspiracy  to  defame  which  was  the 
basis  of  plaintiff's  intended  action. 
Following  Bailey  V.  Mathews,  156  N.  C. 
78,  72  S.  E.  92. 

The  testimony  must  be  "material  and 
proper  to  use  on  the  trial."  Gavin  v. 
New  York  Contracting  Co.,  107  N.  Y. 
Supp.  272. 

Where  the  issue  itself  is  immaterial 
there  can  be  no  examination  thereon. 
Plaintiffs  sued  for  specific  performance 
and  alleged  tender.  Defendant  denied 
the  contract.  No  examination  allowed 
tc  defendants  as  to  matters  going  to 
prove  the  likelihood  of  there  having 
been  a  tender  since  the  issue  of  tender 
was  then  not  material.  Bentley  V. 
Murphy,  2  Ont.  L.  R.  665. 

A  discovery  as  to  the  secret  ingredi- 
ents of  a  medicinal  compound  was  re- 
fused where  it  could  only  injure  de- 
fendant and  would  not  be  material  to 
plaintiff's  case.  Star  Kidney  Pad  Co. 
v.  Greenwood,  3  Ont.  280. 

49.  "It  is  contended  that  if  the 
question  is  not  relevant  now,  it  may 
become  so  by  the  time  of  the  trial, 
because  by  that  time  the  issues  may 
be  so  changed  that  it  may  be  vital. 
The  witness  has  had  no  opportunity  to 
judge  of  the  relevancy  of  the  question 
to  such  potential  issues  and  he  has  not 
refused  to  answer  it  under  any  issue 
except  as  now  made  in  the  case."  So 
the  court  refused  to  punish  for  con- 
tempt for  failure  to  answer.  Ex  parte 
Schoepf,  74  Ohio  St.  1,  77  N.  E.  276. 

50.  The  existence  and  performance 
of    an    agreement    were   both    in    issue. 


Examination  may  be  had  respecting 
matters  material  to  the  performance 
without  first  proving  the  existence. 
Sheppard  Pub.  Co.  v.  Press  Pub.  Co., 
10  Ont.  L.  R.  243. 

51.  "That  the  testimony  of  such 
person  is  material  and  necessary  for  the 
party  making  such  application  or  the 
prosecution  or  defense  of  such  action." 
New  York  Code  Civ.  Proc,  §872. 

"Although  the  rules  of  construction 
at  one  time  applied  have  been  some- 
what relaxed,  the  provisions  of  the 
code  and  of  the  rule  have  not  been 
changed."  Segschneider  v.  Waring 
Hat  Mfg.  Co.,  118  N.  Y.  Supp.  1000. 
To  same  effect,  Oakes  v.  Star  Co.,  104 
N.   Y.    Supp.   244. 

52.  "The  testimony  of  a  person 
is  held  to  be  material  and  necessary 
where  it  appears  that  such  person  can 
testify  to  facts  material  to  the  issue." 
Hart  v.  American  Cotton  Co.,  41  Misc. 
436,  84  N.  Y.  Supp.  1065. 

53.  "This  court  has  held  many 
times  that,  if  facts  are  material  and 
necessary,  a  party  is  entitled  to  prove 
them  by  his  adversary;  if  he  so  de- 
sires, even  though  other  witnesses  are 
available."  Niehoff  v.  Star  Co.,  134 
App.  Div.  473,  119  N.  Y.  Supp.  247. 
See  also  Mithertz  v.  Goldschmidt  Bros. 
Co.,  118  N.  Y.  Supp.  610;  Turck  v. 
Chisholm,  53  Misc.  110,  103  N  Y.  Supp. 
1095. 

"The  circumstances  of  this  case  are 
peculiar  and  it  is  not  easy  to  see  how 
plaintiff  can  maintain  his  cause  of  ac- 
tion, if  it  be  meritorious,  without  the 
evidence  he  seeks  to  extract  from  his 
adversary.  That  he  might  obtain  it 
from  some  other  witness  is  not  an  an- 
swer to  his  application  to  examine  the 
defendant."  Sufrin  v.  Rhine  Realty  & 
Improvement  Co.,  138  N.  Y.  Supp.  382. 

54.  "It  is  still  necessary  to  show 
that  the  party  sought  to  be  examined 
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That  the  adverse  party  expects  to  appear  and  testify  on  the  trial 
is  no  reason  for  refusing  the  order,65  nor  is  the  fact  that  the  moving 
party  himself  has  the  information.69  On  the  other  hand,  the  order 
has  been  denied  where  the  facts  might  have  been  learned  through  a 
bill  of  particulars.57  And  it  has  been  suggested  that  the  moving 
party  should  show  that  he  has  exhausted  all  the  ordinary  means  of 
obtaining  the  information.58  The  adverse  party  cannot  be  called  upon 
to  furnish  evidence  of  the  moving  party's  case  which  could  readily 
have  been  obtained  by  movant  from  other  sources.59 

e.  Mailer  Concerning  Adverse  Party's  Case.  —  While  the  party 
will  not  be  confined  strictly  to  matter  of  affirmative  cause  of  action 
or  defense,60  the  order  will  never  be  granted  where  it  appears  that  the 
sole  purpose  of  the  examination  is  to  obtain  the  opponent's  case.01     In 


has  knowledge  of  the  material  issues 
involved."  Segschneider  r.  Waring 
Hat  Mfg.  Co.,  118  N.  Y.  Supp.  1000. 

55.  "The  cases  are  quite  uniform 
in  holding  that  the  fact  that  a  witness 
or  party  will  attend  the  trial  of  the 
action"  is  no  reason  for  denying  the 
application.  Bender  v.  Bork,  52  Misc. 
295,  102  N.  Y.  Supp.  152. 

Even  where  the  party  stipulates  he 
will  appear  and  testify  the  order  should 
not  be  denied.  The  moving  party  is 
entitled  to  the  advantage  of  knowing 
what  his  adversary  will  testify  to  be- 
fore the  date  of  the  trial.  Mithertz 
r.  Goldschmidt  Bros.  Co.,  118  N.  Y. 
Supp.   610. 

That  a  party  might  be  called  to  tes- 
tify on  the  trial  would  not  be  con- 
clusive on  the  question  of  allowing  the 
order.  Skinner  v.  Steele,  88  Hun  307, 
34  N.  Y.  Supp.  748. 

56.  The  fact  that  plaintiff  had  per- 
sonal knowledge  of  the  facts  alleged 
in  the  complaint  is  no  reason  why  he 
should  not  take  defendant's  deposition 
to  procure  evidence  thereof  which  he 
could  use  at  the  trial.  Istok  v.  Sender- 
lin,  103  N.  Y.  Supp.   13. 

57.  Wood  v.  Flagg,  121  App.  Div. 
636,   106   N.  Y.  Supp.  308. 

58.  Tanenbaum  v.  Lippman,  89  App. 
Div.  17.  85  N.  Y.  Supp.  122. 

59.  Plaintiff  cannot  examine  defend- 
ant as  to  its  authority  to  operate  a 
railroad  on  a  certain  street,  such  being 
evidence  which  can  be  gotten  from  pub- 
lic records.  Defendant  is  not  obliged 
to  supply  evidence  for  plaintiff.  Mul- 
doon  v.  New  York  Cent.  &  H.  R.  Co., 
98  App.  Div.  169,  91   N.  Y.  Supp.  65. 

60.  "A  party  litigant  may,  in  the 
discretion  of  the  judge  to  whom  appli- 
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cation  is  made  under  the  provisions  of 
sections  870,  872,  873  of  the  Code  of 
Civil  Procedure,  have  a  general  exam- 
ination of  his  adversary  as  a  witness 
iu  the  cause  as  well  before  as  at  the 
trial,  and  it  is  not,  as  of  course,  to  be 
limited  to  an  affirmative  cause  of  ac- 
tion, or  an  affirmative  defense  set  forth 
in  favor  of  the  party  desiring  that 
examination."  Herbage  v.  City  of 
Utica,  109  N.  Y.  81,  16  N.  E.  62.  See 
also  Strodl  v.  Farish,  Stafford  Co.,  63 
Misc.  54,  116  N.  Y.  Supp.  570. 

61.  In  Alden  v.  O'Brien,  122  N.  Y. 
Supp.  910,  the  court  says:  "As  a  gen- 
eral rule  we  have  declined,  in  the  exer- 
cise of  discretion,  to  use  the  power, 
when  it  was  evident  that  the.  sole  pur- 
pose of  the  examination  was  to  obtain 
the  opponent's  case." 

The  order  will  not  be  granted  when 
obviously  the  only  purpose  is  to  obtain 
the  plaintiff's  story  in  advance.  Smyth 
r.  Lichtenstein,  13*7  App.  Div.  310,  122 
N.   Y.   Supp.   73. 

"It  is  undoubtedly  the  rule  that  a 
plaintiff  is  not  at  liberty  to  examine 
the  defendant  before  trial  for  the  mere 
purpose  of  ascertaining  matters  which 
belong  exclusively  to  the  defense." 
People  v.  Natural  Carbonic  Gas  Co., 
125  N.  Y.  Supp.  610. 

"It  is  rarely  that  a  litigant  can 
truthfully  state  that  the  testimony  of 
the  opposing  party  in  regard  to  that 
party's  affirmative  cause  of  action  or 
defense  is  material  and  necessary  to 
the  applicant."  Schweinburg  v.  Alt- 
man,  116  N.  Y.  Supp.  318. 

The  order  will  not  be  granted  where 
the  effect  would  be  to  allow  defendant 
to  cross-examine  plaintiff  before  trial 
about    his     own     ease.       The     evidence 
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other  words,  the  party  may  be  made  to  disclose  his  own  knowledge, 
but  not  the  names  of  his  witnesses,  or  the  evidence  on  which  he  will 
rely  to  establish  his  own  case.62     As  the  rule  is  sometimes  stated,  the 


sought  "are  the  very  matters  that  the 
plaintiff  must  prove  to  make  out  his 
prima  facie  case.  .  .  .  Defendant 
is  not  attempting  to  obtain  testimony 
to  establish  his  defense."  Seide  v. 
Xewkirk,  133  N.  Y.  Supp.  623.  See 
also  Sehulte  r.  Petuizzi,  137  N.  Y. 
Hupp.  1103. 

62.  The  party  may  be  compelled  to 
disclose  all  his  own  knowledge,  but  not 
"the  names  of  his  witnesses,  and  to 
state  by  whom  he  expects  to  prove  this 
fact  or  the  others  by.  It  was  not  the 
purpose  of  the  statute  to  make  a  party 
disclose  his  evidence  by  which  he  in- 
tends to  make  his  case  any  further 
than  his  own  knowledge  of  the  facts 
stated  in  the  pleadings  goes."  Wabash 
&  W.  E.  Co.  v.  Morgan,  132  Ind.  430, 
31   N.  E.  661,  32  N.  E.  85. 

An  order  for  an  examination  is  for 
the  eliciting  of  testimony  and  not  to 
gain  information  as  to  who  might  be 
called  as  witnesses.  Gavin  v.  New 
York  Contracting  Co.,  107  N.  Y.  Supp. 
272;  Knight  V.  Morganroth,  87  N.  Y. 
Supp.  693. 

"The  statute  provided  for  the  taking 
of  the  deposition  of  a  party  to  an  ac- 
tion by  the  adverse  party  (B.  &  C. 
Comp.,  §826)  was  intended  to  allow  his 
examination  only  when  the  evidence 
sought  is  pertinent  to  the  issue,  and 
probably  only  when  material  and  neces- 
sary to  make  out  the  case  of  the 
party  calling  him.  It  cannot  be  used 
to  compel  the  disclosure  by  an  adver- 
sary of  the  names  of  his  witnesses,  the 
manner  in  which  he  expects  to  estab- 
lish his  case,  or  confidential  reports  or 
communications  of  his  agents  in  rela- 
tion to  the  matter  in  controversy." 
Armstrong  v.  Portland  R.  Co.,  52  Ore. 
•137,   97   Pac.   715. 

In  Ex  parte  Jennings,  60  Ohio  St. 
319,  54  N.  E.  262,  the  court  in  discuss- 
ing the  duty  of  any  witness  to  testify 
on  deposition  lays  down  the  rule  that 
the  deposition  cannot  be  used  "to 
gather  food  for  idle  gossip."  In  Ex 
parte  Schoepf,  74  Ohio  St.  1,  77  N.  E. 
276,  after  quoting  this  with  approval, 
the  court  says:  "In  the  present  case 
thi<  is  all  that  such  a  fruitless  extor- 
tion of  testimony  would  result  in,  unless 
it  would  be   to  disclose  to  the  plaintiff 


the  names  of  witnesses  for  or  against 
her  adversary;  and  it  is  elementary  that 
a  party  cannot  be  required  to  aid  his 
opponent  in  that  way."  Plaintiff  was 
suing  a  street  railway  company  for  per- 
sonal injuries  and  was  attempting 
through  the  examination  of  its  officers 
to  obtain  a  report  of  the  accident  filed 
with  such  officers  by  its  employes.  See 
also  McKergow  r.  Comstock,  11  Ont. 
L.  E.  637. 

In  an  action  for  maliciously  swearing 
out  a  search  warrant,  the  defendant 
need  not  disclose  the  names  of  the  per- 
sons upon  whose  information  he  pro- 
ceeded. Jones  v.  Pemberton,  6  Brit. 
Col.  69. 

In  action  for  malicious  prosecution 
defendant  is  not  bound  to  give  the 
names  of  the  persons  from  wnom  he 
obtained  the  information  on  which  the 
prosecution  was  instituted.  Humphrey 
v.  Archibald,  20  Ont.  App.  267,  follow- 
ing Marks  v.  Beyfus,  L.  E.  25  Q.  B. 
Div.  494,  where  a  public  prosecutor  was 
upheld  in  not  giving  such  information 
on  the  ground  of  public  policy. 

In  an  action  for  infringement  of  a 
patent  right  defendant  may  have  full 
discovery  as  to  facts  which  may  show 
that  the  patent  is  not  good  or  that 
it  has  been  forfeited.  Parramore  v. 
Boston   Mfg.   Co.,  4  Ont.  L.   E.   627. 

But  a  plaintiff  is  not  entitled  to  dis- 
covery of  names  of  persons  dealt  with 
to_  find  out  if  defendant's  defense  of 
prior  use  is  maintainable.  Daw  v.  Eley, 
(1865)  2  H.  &  M.  725,  71  Eng.  Eeprint 
645. 

Distinction  Drawn  Between  Wit- 
nesses and  Evidence. — In  State  ex  rel. 
Bressman  v.  Theisen  (Mo.),  142  S.  W. 
1088,  the  court  after  stating  the  rule 
as  laid  down  in  Matthews  v.  Missouri 
Pac.  E.,  142  Mo.  645,  44  S.  W.  808, 
and  Tyson  v.  Savings  &  Loan  Assn., 
156  Mo.  588,  57  S.  W.  740.  to  be  that 
the  deposition  could  not  be  used  for 
the  purpose  of  forcing  a  party  to  dis- 
close evidence  on  which  he  relies  and 
the  testimony  he  will  give  on  the  trial, 
says:  "But  it  is  held  in  a  later  case 
that  under  the  statute  a  party  to  a  suit 
may  force  his  adversary  to  give  his 
deposition  and  compel  him  to  disclose 
the    names    of   the    witnesses   on    which 
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plaintiff  may  inquire  only  as  to  matters  alleged  in  the  complaint  and 
denied  in  the  answer,  or  as  to  new  matter  contained  in  the  reply.63 
So  the  order  will  be  granted  where  sought,  not  for  the  purpose  of 
disclosing  a  defense,  but  to  meet  and  avoid  a  defense  set  up,01  but 


he  relies.  It  is  said  by  the  court:  'The 
deposition  of  respondent  could  have 
been  taken  timely,  and  lie  could  have 
been  compelled  to  uncover  his  wit- 
nesses.' Devoy  ''.  St.  Louis  Transit 
Co.,  192  Mo.  lor.  cit.  220,  !»1  S.  W.  146. 
The  court  seems  to  make  a  distinction 
between  the  right  of  one  party  to  a 
suit  to  compel  his  adversary  to  disclose 
his  evidence  and  the  right  to  compel 
him  to  disclose  the  names  of  his  wit- 
nesses." 

English  and  Canadian  Rule  as  to 
Qualified  Privilege  in  Libel. — ' '  What- 
ever differences  of  opinion  there  may 
at  one  time  have  been  as  to  the  right 
of  a  plaintiff  in  an  action  of  libel 
where  the  defense  of  qualified  privil- 
ege is  set  up  to  discovery  of  the  source 
of  the  information  on  which  the  de- 
fendant alleges  that  he  relied  in  mak- 
ing the  statement  for  which  he  is 
sought  to  be  made  liable,  it  is  now 
settled  that  the  plaintiff  has  the  right." 
Massey-Harris  Co.  v.  De  Laval  Separ- 
ator Co.,  11  Ont.  L.  R.  591;  Elliot  v. 
Garrett,  L.  R.  (1902)  1  K.  B.  870; 
White  &  Co.  v.  Credit,  etc.  Assn.,  L.  R. 
(1905)    1  K.  B.  653. 

In  Plymouth  Mut.,  etc.  Soc.  V.  Trad- 
ers' Pub.  Assn.,  94  L.  T.  258,  22  Times 
L.  R.  266,  the  rule  is  laid  down  that 
an  interrogatory  asking  what  informa- 
tion the  defendant  had  is  proper  but 
that  as  to  newspapers  at  least  the 
names  of  informants  could  not  be  or- 
dered disclosed  except  under  special 
circumstances.  See  also  Hennessy  v. 
Wright,  L.  R.  24  Q.  B.  Div.  445;  Par- 
nell  v.  Walter,  L.  R.  24  Q.  B.  Div.  441. 

In  an  action  for  libel  where  defend- 
ants set  up  qualified  privilege,  plaintiff 
is  entitled  to  a  discovery  of  the  per- 
sons to  whom  the  alleged  libelous 
pamphlet  was  circulated.  Massey,  Har- 
ris Co.  v.  De  Laval  Separator  Co.,  11 
Ont.  L.  R.  591,  following  Parnell  v. 
Walter,  L.  R.  24  Q.  B.  Div.  441,  and 
distinguishing  Whittaker  v.  The  Scar- 
borough Post,  (1896)  12  L.  T.  488,  as 
being  applicable  only  to  newspapers. 
For  in  the  case  of  pamphlets  the  publi- 
cation may  have  been  to  persons  to 
whom    defendant    was   not   justified    in 
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communicating    the    alleged    libel.      See 
also  the  title  "Libel  and  Slander." 

63.  Northern  Ins.  Co.  of  New  York 
r.    Wood,    118   N.    V.   Supp.    1043. 

64.  Segschneider  v.  Waring  Hat 
Mfg.  Co.,  118  N.  Y.  Supp.  1000. 

To  avoid  a  defense  that  the  contract 
sued  on  had  been  canceled.  Schwe>in- 
burg  v.  Altman,  116  N.  Y.  Supp.  318. 

Whe^-e  defendants  admit  the  exist- 
ence of  the  contract  forming  the  basis 
of  the  action  but  deny  that  it  is  cor- 
rectly set  forth,  plaintiff  is  entitled  to 
examine  defendants  to  find  out  what 
the  actual  contract  was.  Anderson  v. 
Lisman,  114  N.  Y.  Supp.  348.  But  the 
contrary  is  held  in  Merrill  v.  Wool- 
worth,  103  N.  Y.  Supp.  57,  on  the  the- 
ory that  the  plaintiff  must  recover,  if 
at  all,  on  the  contract  which  he  has 
set  up,  and  so  cannot  claim  any  right 
to  examination  on  the  ground  of  sur- 
prise. 

"Where  the  court  can  see  that  a 
party  actually  desires  the  testimony  of 
an  adverse  party  upon  the  issues  which 
he  must  prove,  he  should  be  allowed  to 
obtain  an  examination  before  trial,  and 
should  not  be  placed  in  the  position  of 
being  obliged  to  await  the  trial  to  find 
out  whether  the  adverse  party  will  give 
the  testimony  which  he  desires  to 
elicit."  Kornbluth  v.  Isaacs,  133  N.  Y. 
Supp.   737. 

Plaintiff,  a  resident  of  a  foreign  coun- 
try, brought  partition  claiming  to  be 
heir-at-law  of  one  who  had  died  intes- 
tate and  from  whose  supposed  sole  heirs 
defendant  had  purchased.  Plaintiff  was 
entitled  to  examine  defendant  as  to 
the  ownership  of  the  property  by  intes- 
tate, her  death,  who  were  parties  alive 
in  America  entitled  to  share  in  her 
estate,  what  that  estate  was,  whether 
she  left  a  will,  and  all  other  matters 
and.  circumstances  bearing  thereon. 
These  are  matters  necessary  to  plaint- 
iff's case,  defendant  having  denied 
plaintiff  was  an  heir-at-law.  McCormack 
v.  Coddington,  98  App.  Div.  13,  90 
N.  Y.   Supp.   218. 

Plaintiff  may  examine  defendants  as 
to  the  facts  where  the  complaint  al- 
leges that  defendants  were  doing  busi- 
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refused  where  the  sole  purpose  is  to  obtain  information  as  to  items 
of  plaintiff's  alleged  damages  or  claims.65 

d.  Matter  Against  Adverse  Party's  Interest.  —  That  it  might  be 
against  the  party's  interest  to  give  the  testimony  will  not  relieve  him 
from  the  examination.66 

e.  Matter  Exposing  Adverse  Party  to  Criminal  Prosecution  or  For- 
feiture. —  No  examination  can  be  had  where  the  effect  would  be  to 
subject  the  party  to  a  criminal  prosecution;67  but  the  order  will  be 
granted  and  the  party  left  to  assert  his  privilege  on  the  trial,  where 


ness  under  a  certain  firm  name  and 
style,  which  allegation  is  denied  by  the 
answer.  Istok  v.  Senderling,  103  N.  Y. 
Supp.   13. 

65.  Higgins  v.  New  York  Dock  Co., 
122  N.  Y.  Supp.  465;  Sperry  &  Hutchin- 
son Co.  V.  O'Neill,  Adams  Co.,  120  N. 
Y.  Supp.  362;  Hartog,  etc.  Candy  Co. 
r.  Richmond  Cedar  Wks.,  109  N.  Y. 
Supp.  113. 

Defendant  not  permitted  to  examine 
plaintiff  as  to  whether  certain  agree- 
ments in  respect  to  interest  were  oral 
or  written,  the  action  being  one  for 
forclosure  of  a  mortgage.  Reusens  v. 
Aikenburgh,   121    N.   Y.   Supp.   353. 

In  Canada  the  rule  seems  to  be  that 
discovery  as  to  damages  is  proper.  See 
Playfair  v.   Turner,   7  Ont.   W.  R.   332. 

"It  may  in  some  cases  be  proper  to 
give  the  plaintiff  the  right  at  once  to 
go  into  the  question  of  the  quantum 
of  damages  or  what  is  called  conse- 
quential discovery."  It  is,  however, 
discretionary,  and  should  not  be  al- 
lowed where  it  would  be  oppressive 
and  compel  disclosures  as  to  dealings 
with  other  parties  which  might  be  in- 
jurious to  the  defendants.  Evans  r. 
Jaffray,  3  Ont.  L.  R.  327.  See  also 
Parry  Sound  Lumb.  Co.  v.  Flauner,  9 
Ont.  W.  R.  708;  Bedell  V.  Ryckman, 
5  Ont.  L.  R.  670. 

66.  The  party  may  be  compelled  to 
disclose  as  to  any  material  fact.  That 
it  is  against  his  interest  to  do  so  does 
not  relieve  him.  But  he  has  all  the 
ordinary  privileges  of  a  witness,  as 
against  incriminating  himself.  Tillman 
v.  People  (Tex.  Civ.  App.),  67  S.  W. 
201. 

That  the  court  may  take  such  in- 
jurious effect  into  account  in  determin- 
ing materiality,  see  Star  Kidney  Pad 
Co.  r.  Greenwood.  3  Out.  280.  And  see 
also  Evans  v.  Jaffray,  3  Ont.  L.  R.  327. 

Where    plaintiff,   a.    medicine    vendor, 


brought  an  action  of  libel  for  publish- 
ing that  his  medicines  were  without 
merit,  his  complaint  was  dismissed  on 
his  failure  to  answer  disclosing  the  in. 
gredients  of  the  compound.  Richards  v. 
Judd,   15   Abb.   Pr.   N.   S.    (N.   Y.)    184. 

67.  This  rule  is  sometimes  stated 
in  the  provisions  of  the  statutes  relat- 
ing specifically  to  discovery,  but  it 
is  more  often  based  on  the  constitu- 
tional and  statutory  provisions  against 
incriminating  oneself.  As  an  example 
of  the  former,  see  Georgia  Code  (1895), 
§3957,  which  declares:  "No  party 
shall  be  required  to  testify  as  to  any 
matter  which  may  criminate  or  tend 
to  criminate  himself,  or  which  shall 
tend  to  work  a  forfeiture  of  his  estate, 
or  which  shall  tend  to  bring  infamy 
or  disgrace  or  public  contempt  upon 
himself  or  any  member  of  his  family." 

No  right  to  examination  as  to 
whether  party  had  published  libelous 
matter  which  would  have  subjected  him 
to  a  criminal  prosecution.  Phoenix  r. 
Dupuv,  2  Abb.  N.  C.  (N.  Y.)  146,  7 
Daly  238,  53  How.  Pr.  158;  Brandon 
Mfg.  Co.  V.  Bridgman,  14  Hun  (N.  Y.) 
122. 

President  of  a  club  not  required  to 
produce  the  membership  roll,  the  action 
being  to  forfeit  the  charter  of  the  club 
for  maintaining  a  common  betting 
house,  and  also  because  it  might  lead 
to  a  criminal  prosecution  against  him. 
Attorney-General  v.  Toronto  Junction, 
etc.  Club,  7  Ont.  L.  R.  248. 

Discovery  will  not  be  required  in 
divorce  proceedings  when  sought  for 
no  other  purpose  than  to  prove  adul- 
tery.    Levy  v.   Levy,   12   Brit.   Col.    60, 

Maintenance  being   punishable    crim 
inally   both  at   common   law  and   in,  I 
the    statutes,    no    examination    will     be 
allowed    in    an    action    therefor.      Eop- 
kins   r.   Smith,    1    Ont.   L.    R.   659. 
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it   does   not   clearly  appear  that  only   incriminating  testimony  could 
be  elicited  on  the  examination.68 

10.  Joinder  of  Parties.  —  If  one  of  two  joint  defendants  is  pos- 
sessed of  the  information  it  is  not  necessary  to  apply  for  the  exam- 
ination of  both.69 

11.  Time  To  Apply.70 —  Application  need  not  be  at  earliest  possi- 
ble moment.71 

12.  Affidavit.  —  a.  Necessity.  —  Even  where  the  statute  does  not 
in  terms  so  provide  an  affidavit  has  been  held  necessary  on  applica- 
tion before  issue  joined.72     The  statutes,  however,  in  many  instances 


68.  "The  rule  is  that  if  it  appears 
that  the  only  material  evidence  that 
can  be  given  by  the  party  sought  to 
be  examined  will  tend  to  show  that  he 
is  guilty  of  a  crime,  or  subject  him 
to  a  penalty  or  forfeiture,  the  order 
should  not  be  granted;  but,  if  it  ap- 
pears that  any  testimony  material  to 
the  case  may  be  given  not  necessarily 
having  that  tendency,  the  examination 
may  be  had,  and  the  party  left  to  assert 
his  privilege  upon  the  examination." 
Skinner  v.  Steele,  88  Hun  307,  34  N.  Y. 
Supp.   748. 

That  testimony  might  incriminate  is 
not  ground  for  denying  the  motion. 
The  order  should  be  made  and  the 
party  left  to  assert  his  privilege  when 
called  upon  to  answer.  Niehoff  v.  Star 
Co.,  134  App.  Div.  473,  119  N.  Y.  Supp. 
247.  See  also  McGuffin  v.  Dinsmore, 
4  Abb.  N.  C.   (jST.  Y.)  241. 

A  party  ordered  to  bring  in  books 
as  incidental  to  his  examination  cannot 
refuse  to  produce  them  on  the  ground 
that  they  would  incriminate  him.  He 
should  produce  the  books  as  ordered. 
Pray  v.  Todd,  88  N.  Y.  Supp.  650. 

69.  Tanenbaum  v.  Lippman,  89  App. 
Div.  17,  85  N.  Y.  Supp.  122. 

70.  As  affected  by  state  of  the 
issues,  see  supra,  III,  C,  6. 

71.  The  mere  fact  that  the  party 
does  not  apply  for  the  order  as  soon 
as  possible  is  no  ground  for  refusing 
to  grant  it  if  the  necessity  exists  at 
the  time  the  application  is  made.  Skin- 
ner v.  Steele,  88  Hun  307,  34  N.  Y. 
Supp.   748. 

72.  In  New  York  under  the  old  code 
the  practice  was  to  require  an  affidavit 
because  otherwise  "the  judge  hail 
nothing  before  him  to  indicate  what 
the  examination  was  to  be  about  and 
was  left  wholly  without  guide  as  to  its 
extent,    range    or    purpose."      Phoenix 
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V.    Dupuy,    2   Abb.    N.    C.    (N.    Y)    146, 
7  Daly  238,  53  How.  Pr.  158. 

In  Bailey  r.  Matthews,  156  N.  C.  78, 
72  S.  E.  93,  it  is  held  that  an  affidavit 
is  necessary,  the  decision  being  based 
on  the  general  rule  that  a  motion  for 
an  order  should  be  based  on  an  affi- 
davit. See  also  Fields  v.  Coleman  (N. 
C),  75  S.  E.  1005. 

Contents  of  Affidavit  Where  no  Stat- 
utory Requirement. — The  affidavit  must 
show  the  nature  of  the  action  and 
the  plaintiff's  demand,  or,  if  by  de- 
fendant, the  nature  of  his  defense;  and 
in  either  case  the  name  and  residence 
of  the  party  to  be  examined.  Greene 
V.   Herder,   7   Eobt.    (N.  Y.)    455. 

The  affidavit  must  set  forth  the  facts 
and  circumstances  out  of  which  he 
deems  the  cause  of  action  has  arisen, 
the  relief  he  desires  to  obtain  and 
the  subjects  on  which  he  desires  to 
interrogate  defendant.  Ordinarily  he 
should  state  the  grounds  on  which  de- 
fendant resists  his  claim,  or  he  may 
state  his  want  of  that  knowledge  and 
allege  that  he  wishes  to  interrogate 
him  as  to  what  defense  he  claims. 
Duffy  v.  Lynch,  36  How.  Pr.  (N.  Y.) 
509. 

"The  application  for  an  order  of  ex- 
amination of  this  kind  should  be  under 
oath  stating  facts  which  will  show  the 
nature  of  the  cause  of  action;  so  the 
relevancy  of  the  testimony  may  be  seen 
and  the  court  may  otherwise  act  in- 
telligently in  the  matter,  and  it  should 
appear  in  some  way,  or  upon  the  facts 
alleged,  that  it  is  material  and  neces- 
sary that  the  examination  should  be 
had  and  that  the  information  desired 
is  not  already  accessible  to  the  appli- 
cant. It  should  also  appear  that  the 
motion  is  made  honestly  and  in  good 
faith  and  not  maliciously."  Bailey  V. 
Matthews,   156   N.  C.   78,  72   S.   E.'  92, 
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require  such  affidavit  and  prescribe  its  general  requirements.73 
Filing  the  statutory  affidavit  is  jurisdictional.74 

b.  Formal  Requisites.  —  The  affidavit  may  be  upon  information  and 
belief  and  need  not  give  the  source  of  the  information.75 

Failure  to  state  that  there  has  been  no  previous  application,  though 
such  a  statement  is  required  by  rule  of  court,  is  at  most  an  irregu- 
larity.76 

An  affidavit  filed  before  issue  joined  should  be  entitled  "in  re"  and 
not  in  the  action.77 

c.  By  Whom  Made.  —  The  affidavit  should  be  made  by  the  party 
himself  whenever  practicable.78  Mere  absence  from  the  state  is  not 
sufficient  excuse  for  presenting  an  affidavit  of  the  attorney  instead 
of  the  party.79 

d.  Allegations  as  to  Cause  of  Action.  —  The  cause  of  action  should 


quoted  with  approval  in  Fields  v.  Cole- 
man  (N.  C),  75  S.  E.  1005. 

73.  Wisconsin. — "If  such  examina- 
tion shall  be  taken  before  issue  joined, 
the  notice  of  taking  the  same  shall 
be  accompanied  by  an  affidavit  of  the 
party,  his  agent  or  attorney,  stating 
the  general  nature  and  object  of  the 
action,  that  discovery  is  sought  to  en- 
able the  party  to  plead  and  the  points 
upon  which  such  discovery  is  desired." 
Wisconsin  St.  (1898),  §4096,  as  amend- 
ed bv  Laws  (1899),  ch.  29;  Laws 
(190l'),  ch.  244. 

In  New  York  under  Code  Civ.  Proc.; 
§872,  the  affidavit  in  addition  to  show- 
ing formal  jurisdictional  facts  as  to 
names,  residence,  age,  etc.,  of  the  par- 
ties or  persons  to  be  examined,  together 
with  names  and  residences  of  attorneys 
where  there  has  been  an  appearance  by 
such,  must  state:  "If  an  action  is 
ponding,  the  nature  of  the  action,  and 
the  substance  of  the  judgment  demand- 
ed, and  if  the  application  is  made  by 
the  defendant  before  answer,  or  by 
either  party  after  answer,  the  nature 
of  the  defense.  If  no  action  is  pending, 
the  nature  of  the  controversy  which  is 
expected    to   be    the    subject    thereof." 

74.  The  notice  of  motion  stated  that 
the  application  was  upon  affidavit  of 
the  plaintiff  annexed  "  and  upon  all 
the  pleadings  and  proceedings  had 
herein,"  and  as  the  necessary  facts 
might  all  be  gathered  from  the  p 
in:.'-  it  was  urged  the  motion  should  be 
granted  though  no  affidavit  was  in  fact 
fiWl,  as  prescribed  by  the  statute. 
Loewy  r.  Gordon,  129  A.pp.  Div,  159, 
114   X.    V.  Supp.   211. 


75.  Nor  need  the  grounds  of  belief 
be  stated.  Drake  v.  Weinman  &  Co., 
12  Misc.  65,  33  N.  Y.  Supp.  177,  follow- 
ing Talbot  v.  Doran,  9  N.  Y.  Supp.  478. 

76.  And  for  this  the  court  is  not 
bound  to  either  refuse  the  order  or 
vacate  one  made.  Skinner  r.  Steele, 
88  Hun  307,  34  N.  Y.  Supp.  748. 

77.  Matter  of  Bryan,  3  Abb.  N.  C. 
(N.  Y.)   289. 

78.  "This  undoubtedly  is  the  gen- 
eral rule  to  be  observed.  It  is  not 
without  its  exceptions,  however.  The 
code  provision  does  not  require,  as  an 
absolute  rule,  that  the  affidavit  shall 
be  made  by  the  party."  Treadwell  V. 
Greene,  84  N.  Y.  Supp.  557. 

Where  no  reason  appeared  why  the 
party  did  not  make  the  affidavit  and 
there  was  nothing  in  the  affidavit  to 
show  any  peculiar  knowledge  on  the 
part  of  the  adversary,  the  order  was 
vacated.  Simmons  v.  Hazard,  11  N.  Y. 
Supp.  511. 

79.  The  affidavit  stated  that  the 
attorney  had  personal  knowledge  of  the 
transactions  but  showed  on  its  face 
that  he  could  not  have  had.  Orne  V. 
Greene,  74  App.  Div.  404,  77  N.  Y. 
Supp.   475. 

But  where  the  party  was  in  a  foreign 
country  and  the  attorney's  affidavit 
showed  he  had  actual  knowledge  of  the 
facts  of  which  lie  made  positive  aver- 
ment,  and  as  to  facts  given  on  informa- 
tion and  belief  he  gave  the  sources 
of  his  information  and  grounds  of  his 
belief,  the  application  was  granted. 
Treadwell  v.  Greene,  84  N.  Y.  Supp. 
557. 
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be  stated,"'1  but  may  be  set  out  by  a  mere  reference  to  the  complaint.51 
One  of  several  defendants  will  not  be  relieved  from  an  examination 
on  the  ground  that  the  affidavit  is  an  election  to  pursue  a  particular 
remedy  to  which  he  would  not  be  a  proper  party,  where  it  appears 
that  he  would  be  a  proper  party  to  other  remedies  which  plaintiff 
might  elect  to  pursue  after  the  examination  is  had.82 

e.     Allegations  as  to  Materiality  and  Necessity.  —  Under  a  statute 

requiring  an  affidavit  that  the  information  sought  is  "material  and 

necessary,"  a  mere  allegation  in  the  words  thereof  is  not  sufficient.83 

It  is  not  sufficient  to  state  a  mere  conclusion  or  hypothesis  ;s4  but 


80.  Boyd  v.  McGuire,  122  N.  Y. 
Supp.  263;  Greer  v.  Allen,  15  Hun 
(N.  Y.)   432. 

81.  A  reference  to  the  complaint 
in  the  affidavit  "is  equivalent  to  a 
statement  in  the  affidavit  of  the  cause 
of  action  and  the  claims  which  the 
plaintiffs  assert."  Grant  v.  Greene, 
103  N.  Y.  Supp.  674. 

82.  It  was  contended  by  respondent 
joined  as  an  officer  of  defendant  that 
tbe  plaintiff's  statement  in  his  affi- 
davit "that  the  general  nature  and 
object  of  the  action  is  for  the  rescission 
and  cancellation  of  the  subscription 
and  purchase  by  the  plaintiff  of  five 
(5)  shares  of  capital  stock  of  the  de- 
fendant company  .  .  .  issued  by  such 
company  to  the  plaintiff  on  the  30th 
day  of  November,  1906,  and  for  the 
recovery  of  the  money  paid  therefor 
by  the  plaintiff"  was  "an  election  that 
his  cause  of  action  shall  be  for  a  re- 
scission and  cancellation  and  that  since 
under  the  facts  and  circumstances 
stated  no  cause  of  action  does  or  can 
exist"  against  the  respondent,  "be- 
cause it  appears  he  was  not  in  posses- 
sion of  any  of  the  proceeds,"  he  could 
not  be  examined.  The  court,  after  de- 
termining that  plaintiff  might  pursue 
any  one  of  several  courses,  says: 
"True,  plaintiff  states  the  general  na- 
ture and  object  of  his  action  to  be 
for  the  rescission  of  the  subscription 
contract  and  for  the  recovery  of  the 
money  paid  thereon.  This,  however, 
cannot  be  held  to  be  an  election  of 
remedies,  so  as  to  limit  him  in  framing 
his  complaint  to  an  action  upon  implied 
assumpsit  as  for  money  had  and  re- 
ceived, after  he  shall  learn  the  details 
of  the  transactions  from  respondent's 
examination.  It  may  well  transpire 
that    facts    will    be    elicited    according 
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with  the  purpose  so  declared  and  upon 
which  an  action  in  equity,  either  for 
a  rescission  of  the  contract  and  the 
recovery  of  the  money,  or,  without  a 
restoration  of  the  stock,  an  action  to 
charge  defendants  as  trustees  for  the 
profits  fraudulently  retained  by  them 
and  for  an  accounting,  may  be  framed 
as  affording  the  most  complete  and 
efficient  remedv. "  Heckendorn  r.  Eo- 
madka,  138  Wis.  416,  120  N.  W.  257. 

83.  New  York  Code  Civ.  Proc, 
§872,  requires  a  showing  by  affidavit 
that  the  testimony  sought  "is  material 
and  necessary  for  the  party  making 
such  application  or  the  prosecution  or 
defense  of  such  action." 

There  must  be  some  showing  there- 
of. Matter  of  Brvan,  3  Abb.  N.  C. 
(N.  Y.)  289;  Higgins.  v.  New  York 
Dock  Co.,  122  N.  Y.  Supp.  465;  Rogers 
v.  Adler,  121  N.  Y.  Supp.  941;  Rey- 
nolds v.  Callan,  119  N.  Y.  Supp.  135; 
Greer  v.  Allen,  15  Hun   (N.  Y.)   432. 

"The  rule  that  the  affidavit  must 
state  the  facts  and  circumstances  (rule 
82  of  the  general  rules  of  practice) 
.  .  .  is  intended  to  prevent  an  abuse 
of  the  permission  to  examine  an  ad- 
verse party,  so  that  a  party  to  an  action 
will  not  be  allowed  to  examine  his 
opponents  for  an  ulterior  or  improper 
purpose."  Mithertz  v.  Goldschmidt 
Bros.  Co.,  118  N.  Y.  Supp.  610. 

84.  As  that  the  testimony  cannot 
be  otherwise  obtained,  or  that  the  wit- 
nesses may  die  or  may  absent  them- 
selves. Segschneider  r.  Waring  Hat 
Mfg.  Co.,  118  N.  Y.  Supp.  1000. 

"The  moving  party  must  specify 
facts  or  circumstances  from  which  the 
court  can  draw  the  necessary  conclu- 
sions." Irving  v.  Higgins,  115  N.  Y. 
Supp.   254. 
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this  rule  does  not  require  that  the  affidavit  shall  state  the  evidence 
to  prove  the  facts.85 

In  the  absence  of  statutory  requirement  the  affidavit  need  not  show 
that  the  testimony  is  necessary.86  Such  showing  of  necessity  is  not 
conclusive  on  the  court.87 

f.  Allegations  as  to  Intended  Use.  —  The  affidavit  need  not  state  in 
terms  that  the  party  intends  to  use  the  testimony  on  the  trial,  pro- 
vided it  fairly  appears  that  such  is  the  intention.88  On  the  other 
hand,  a  direct  allegation  of  intention  to  so  use  is  not  conclusive.*9 

13.  Order  for  Examination.  —  No  order  is  required  where  the  stat- 
utes do  not  specifically  so  provide  ;90  but  there  is  authority  to  the  con- 
trary.91   And  many  of  the  statutes  require  such  order.92 

A  single  order  should  not  direct  the  examination  of  a  party  and  of 
a  person  not  a  party.93 

14.  Before  Whom  Examined.  —  The  statutes  provide  before  whom 
the  examination  shall  be  had.94     The  power  of  the  legislature  to  per- 


85.  Grant  r.  Greene,  103  N.  Y. 
Supp.   674. 

86.  While  it  is  customary  to  state 
in  the  affidavit  "that  the  facts  upon 
which  discovery  is  sought  are  not  with- 
in the  knowledge  of  the  plaintiff,"  the 
statute  does  not  so  require.  Gratz  v. 
Parker,  137  Wis.  104,  118  N.  W.  637. 

87.  "Obviously  under  the  statute  a 
defendant  cannot  by  mere  affidavit  con- 
clude the  court  as  to  what  is  necessary 
to  enable  him  to  answer,  but  that  must 
be  determined  from  the  averments  of 
the  complaint  together  with  the  explan- 
ations or  new  matter  set  forth  in  the 
affidavit."  Badger  Bros.  Mfg.  Co.  v. 
Daly,  137  Wis.  601,  119  N.  W.  328. 

88.  Ehrich  v.  Winter  &  Co.,  52  Misc. 
641,  103  N.  Y.  Supp.  1023. 

Where  the  affidavit  states  that  the 
examination  "is  desired  for  the  pur- 
pose of  using  the  testimony  upon  the 
said  trial,"  it  is  reasonable  "to  con- 
elude  that  the  object  of  the  examina- 
tion is  to  produce  evidence"  for  use 
jn  supporting  plaintiff's  claim  as 
averred  in  the  complaint,  though  tech- 
nically the  papers  do  not  show  plain- 
tiff's intention  to  use  the  testimony 
at  the  trial.  McCormack  v.  Codding- 
ton,  98  App.  Div.  13,  90  N.  Y.  Supp. 
218. 

89.  An  affidavit  is  not  sufficient 
which  alleges  "deponent  intends  to 
preserve  and  use  such  testimony" 
where  it  also  alleges  the  purpose  to  be 
"to  properly  prepare  for  trial"  and 
"to  prepare  and  obtain  other  evidence 
to  meet  the  defense  herein."  Bock  V. 
Bock,  114  N.  Y.  Supp.  473. 


90.  Strudwick  v.  Broadnax,  83  N. 
C.  401. 

91.  In  New  York  under  the  old 
code,  which  is  substantially  the  same 
as  the  North  Carolina  statute,  the 
weight  of  authority  seems  to  have  been 
that  the  examination  was  not  a  matter 
of  absolute  right.  See  Phoenix  v.  Du- 
puy,  2  Abb.  N.  C.  146,  7  Daly  238, 
53  How.  Pr.  158.  See  also  Greer  v. 
Allen,  15  Hun  432;  Brandon  Mfg.  Co. 
v.  Bridgman,  14  Hun  122.  That  it  was 
an  absolute  right,  see  Cook  v.  Bidwell, 
29  How.  Pr.  483;  Green  v.  Wood,  15 
How.  Pr.  338,  6  Abb.  Pr.  277;  Taggerd 
v.  Gardner,  2  Sandf.  667. 

92.  New  Jersey  Comp.  St.  (1910), 
p.  4098,  §144;  Wisconsin  St.  (1898), 
§4096,  as  amended  by  Laws  (1S99), 
ch.   29;   Laws   (1901),   ch.   244. 

"The  judge  to  whom  such  an  affi- 
davit is  presented  must  grant  an  order 
for  the  examination  if  no  action  is 
pending."  New  York  Code  Civ.  Proc, 
§873. 

Under  New  York  Code  Civ.  Proc, 
§879,  the  deposition  may  be  taken  by 
stipulation. 

93.  Such  a  provision  "is  irregular, 
if  not  actually  improper."  Chartered 
Bank  v.  North  Kiver  Ins.  Co.,  121  N. 
Y.  Supp.  399. 

94.  Indiana. — "Before  any  officer 
authorized  to  take  depositions."  Indi- 
ana   Code    Civ.    Proc.    (190S),    §534. 

New  Jersey.  —  "Such  examination 
may  be  before  the  court  or  a  judge, 
or    a    supreme    court    commissioner    or 
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mit  such  examinations  to  be  taken  before  officers  specially  appointed 
for  that  purpose  cannot  be  doubted.05  The  officer  need  not  neces- 
sarily be  one  having  judicial  power.90 

The  examination  need  not  necessarily  be  before  a  judge  or  com- 
missioner of  the  same  court  in  which  the  action  is  pending,07  though 
there  is  authority  to  the  contrary.88 

15.  Notice  and  Service  Thereof.  —  a.  Necessity.  —  Notice  in 
some  form  is  always  given.09  That  the  parties  are  in  attendance  has 
been  held  not  to  dispense  with  the  statutory  notice.1    But  one  who  has 


examiner."  New  Jersey  Comp.  St. 
(1910),  p.  409S,  §144. 

New  York.— "Before  the  judge  or 
before  a  referee  named  in  the  order.'' 
New  York  Code  Civ.  Proc,  §873. 

North  Carolina. — "Before  a  judge, 
commissioner  duly  appointed  to  take 
depositions,  or  clerk  of  the  court." 
North  Carolina  (Kevisal  of  1905),  §867. 

North  and  South  Dakota,  South  Caro- 
lina.— "Before  a  judge  of  the  court." 
North  Dakota  Bev.  Code  (1905),  §7246; 
South  Carolina  Code  Civ.  Proc.  (1902), 
§392;  South  Dakota  Code  Civ.  Proc. 
(1910),   §480. 

Texas. — "By  any  authorized  officer 
as  in  other  cases."  Texas  Bev.  St. 
(1895),   art.   2294. 

Wisconsin.  —  ' '  Before  a  judge  at 
ehambers  or  a  court  commissioner." 
Wisconsin  St.  (1898),  §4096,  as  amend- 
ed by  Laws  (1899),  ch.  29;  Laws 
(1901),  ch.  244. 

95.  In  Matter  of  Davies,  168  N.  Y. 
89,  61  N.  E.  118,  the  court  in  discussing 
a  special  statute  relative  to  taking  tes- 
timony in  proceedings  to  suppress  mo- 
nopolies cites  the  provisions  of  the  code 
relating  to  examination  of  parties,  and 
says:  "Divers  statutes  for  many  years 
have  empowered  a  judge  at  chambers 
to  appoint  a  referee  to  take  testimony 
for  various  purposes,  and  the  right  to 
do  so  has  not  hitherto  been  seriously 
challenged.  It  is  a  matter  of  conve- 
nience in  procedure  designed  to  expe- 
dite business  and  save  the  time  of  high 
judicial  officers  for  more  important  pur- 
poses." 

96.  Whereatt  r.  Ellis,  65  Wis.  639, 
27  N.  W.  630,  28  X.  W.  333. 

97.  Where  the  proceeding  is  broughl 
in    the    county    court    the    examim 
may  be   before   a   commissioner   of   the 
circuit   court.     Frawley  V.  Cosgrove,   83 
Wis.  441,  53  N.  V.\  689. 

98.  In  New  York  the  practice  seems 
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to  have  been  to  examine  before  the 
judge  where  the  action  was  pending. 
See  Palmer  v.  Adams,  22  How.  Pr.  (N. 
Y.)  375. 

99.  "On  a  previous  notice  to  the 
party  to  be  examined  and  any  other 
adverse  party  of  at  least  five  days,  un- 
less for  good  cause  shown  the  judge 
order  otherwise."  Indiana  Code  Civ. 
Proc.  (1908),  §534;  North  Carolina 
(Bevisal  of  1905),  §866;  North  Dakota 
Rev.  Code  (1905),  §7246;  South  Caro- 
lina Code  Civ.  Proc.  (1902),  §392;  South 
Dakota  Code  Civ.  Proc.  (1902),  §480. 

This  means  that  the  time  may  be 
abridged  on  good  cause  shown.  Leeds 
v.  Brown,  5  Abb.  Pr.   (N.   Y.)   418. 

"On  a  previous  notice  to  such  party 
and  any  other  adverse  party  or  their 
respective  attorneys  of  at  least  five 
days."  Wisconsin  St.  (1898),  §4096, 
as  amended  bv  Laws  (1899),  ch.  29; 
Laws  (1901),  ch.  244. 

Notice  of  filing  must  be  given.  Geor- 
gia Code  (1S95),  §3955;  Hatcher  &  Co. 
v.  First  Nat.  Bank,  79  Ga.  538,  5  S. 
E.  127. 

"The  service  of  the  order  shall  be 
sufficient  summons  and  notice  to  the 
party  named  therein  to  attend  before 
the  court,  judge,  or  officer  therein 
named."  New  Jersey  Comp.  St. 
(1910),  p.  4098,  §144. 

"It  shall  not  be  necessary  to  give 
notice  of  the  filing  of  interrogatories 
or  to  serve  a  copy  thereof  on  the  ad- 
verse party  before  a  commission  shall 
issue  to  take  the  answer  thereto." 
Texas  Rev.  St.    (1895),   §2294. 

1.  The  defendants  had  actual  notice 
given  by  summons  of  the  court  under 
a  former  mode  of  procedure  and  were 
actually  in  attendance  before  the  court 
in  obedience  to  said  summons,  yet 
could  not  be  compelled  to  testify.  Pal- 
mer v,  Adams,  22  How.  Pr.  (N.  Y.)  375. 
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attended  voluntarily  and  has  been  sworn  cannot  refuse  to  be  examined 
because  he  has  not  been  subpoenaed.2 

Where  the  statute  calls  for  service  upon  the  other  adverse  parties 
none  can  be  examined  if  any  are  not  served.3 

b.     Sufficiency.  —  Service  should  be  the  same  as  of  other  notices.4 
Past  officers  of  a  corporation  must  be  served  personally.5 
Under  a  statute  providing  for  service  of  the  order  upon  the  party 
and  upon  his  attorney,6  the  service  must  be  upon  the  party  person- 
ally;7 and  the  attorney,  as  well  as  the  party  must  be  served."5 

A  party  of  whom  discovery  is  sought  in  a  dual  capacity  need  be 
served  with  but  one  subpoena.9 

Service  of  the  various  papers  may  be  all  on  the  same  day.10 
16.     Compelling  Attendance.  —  Generally  the  statutes  provide  for 
compelling  attendance  as  in  the  case  of  other  witnesses;11  but  attend- 
ance will  not  be  compelled  out  of  the  county  where  the  party  resides 
or  is  served.12 


2.  The  party  had  been  served  with 
an  appointment  for  examination,  but 
not  with  a  subpoena.  Cooke  v.  Wilson, 
3  Ont.  L.  R.  299. 

3.  Working  v.  Gann,  148  Ind.  546, 
47  X.  E.  951;  Smith's  Admrs.  t\  Smith, 
80  Ind.  267. 

4.  So  merely  pushing  the  notice  un- 
der a  locked  door  of  an  office  instead 
of  serving  personally  on  some  one  in 
charge  is  not  sufficient.  Unger  v.  Long, 
12  Manitoba  454. 

5.  As  to  present  officers  the  service 
on  the  defendant  corporation  is  suffi- 
cient. Hobbs  v.  E.  &  N.  R.  Co.,  5  Brit. 
Col.  161. 

6.  New  York  Code  Civ.  Proc, 
8§873,  875. 

7.  Tebo  r.  Baker,  77  N.  Y.  33,  af- 
firming 16  Hun  182;  Dudley  V.  Press 
Pub.  Co.,  53  Hun  347,  6  N.  Y.  Supp. 
3S8. 

"There  is  no  provision  of  the  stat- 
ute which  authorizes  substituted  serv- 
ice." In  this  case  the  moving  party 
had  diligently  sought  to  serve  the 
plaintiff  and  then  made  a  motion  that 
plaintiff's  attorney  be  compelled  to  ac- 
cept service  on  behalf  of  his  client. 
The  motion  was  refused.  Hall  v.  Red- 
din-ton.  87  App.  Div.  248,  84  N.  Y. 
Supp.  279. 

8.  With  a  copy  of  the  order  and  of 
the  affidavit.  Dudley  v.  Press  I'ub.  Co., 
53  Hun  347,  6  N.  v'.  Supp.  388;  Cowen 
V.  Ferguson,  7   N.   V.  St.  403. 

9.  So.  where  defendant  was  sued  as 
an  individual  and  as  secretary  of  a  de- 


fendant    miners'     union.      Centre    Star 
Min.   Co.  v.  Rossland,  9  Brit.  Col.   190. 

10.  Statement  of  defense,  appoint- 
ment and  service  of  notice  and  sub- 
poena may  all  be  on  the  same  day.  The 
law  does  not  notice  fractions  of  a  day 
and  it  is  doubtful  if  the  rule  requiring 
the  examination  to  be  after  statement 
of  defense  delivered  is  to  be  construed 
that  the  party  cannot  take  any  step 
toward  obtaining  the  appointment  prior 
thereto.  Stone  V.  Davies,  9  Ont.  W.  R. 
187. 

11.  Arizona  Rev.  St.  (1901),  §2528; 
Indiana  Code  Civ.  Proc.  (1908),  §535; 
New  Jersey  Comp.  St.  (1910),  p.  4098, 
§144;  New  York  Code  Civ.  Proc,  §874; 
North  Carolina  (Revisal  of  1905), 
§867;  North  Dakota  Rev.  Code  (1905), 
S7247;  South  Carolina  Code  Civ.  Proc. 
(1902),  §393;  South  Dakota  Code  Civ. 
Proc.  (1910),  §481;  Tex.  Rev.  St. 
(1895),  art.  2293;  Wisconsin  St.  (1898), 
§4096,  as  amended  by  Laws  (1899),  ch. 
29,  Laws    (1901),   ch.   244. 

It  is,  however,  premature  to  order 
a  subpoena  duces  tecum  before  it  ap- 
pears that  the  papers  sought  will  be 
necessary  to  enable  the  party  to  give 
the  testimony  to  which  his  opponent 
may  be  entitled.  Wilson  v.  Nevins, 
63   Misc.  380,  118  N.  Y.  Supp.  421. 

12.  "But  the  party  to  be  examined 
shall  not  be  compelled  to  attend  in  any 
other  county  than  that  of  his  residence 
or  where  he  may  be  served  with  a 
summons  for  his  attendance."  North 
Carolina  (Revisal  of  1905),  §866;  North 
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17.  Place  of  Holding  Examination.  —  The  party  cannot  be  com- 
pelled to  submit  to  examination  at  his  own  dwelling.13 

18.  Conducting  Examination.  —  The  statutes  usually  contemplate 
the  examination  of  the  party  before  the  officer  on  oral  interroga- 
tories.14 In  such  a  case  it  is  not  proper  to  direct  the  party  merely  to 
appear  and  answer  certain  specified  questions  in  writing.15 

Where  the  examination  is  oral,  cross-examination  is  allowed.16 
The  examiner  ought  not  to  put  the  parties  to  any  needless  incon- 
venience.17    When  the  examination  has  proceeded  at  such  lengths  as 
to  make  it  reasonable  that  he  should  do  so,  the  examiner  may  adjourn 
to  a  time  certain.18 

The  court  may  adjourn  the  hearing  to  enable  the  production  of 
books  and  documents,19  and  may  declare  closed  an  examination  which 


Dakota  Revised  Code  (1905),  §7246; 
South  Carolina  Code  Civ.  Proc.  (1902), 
§392;  South  Dakota  Code  Civ.  Proc. 
(1910),  §480.  See  also  Indiana  Code 
Civ.  Proc.    (1908),   §534. 

"Such  examination  shall  not  be  com- 
pelled in  any  other  county  than  that 
in  which  the  party  to  be  examined  re- 
sides, provided  that  whenever  plaintiff 
or  defendant  is  a  non-resident  of  this 
state  his  deposition  may  be  had  under 
the  provisions  of  this  section  in  the 
county  in  which  the  action  is  pending, 
if  he  can  be  personally  served  with  no- 
tice and  subpoena  in  such  county." 
Wisconsin  St.  (1898),  §4096,  as  amend- 
ed by  Laws  (1899),  ch.  29;  Laws 
(1901),  ch.  244.  To  same  effect,  New 
Jersey  Comp.  St.  (1910),  p.  4099,  §145; 
New  York  Code  Civ.  Proc,  §886. 

13.  To  hold  otherwise  is  violative 
of  the  maxim,  "every  man's  house  is 
his  castle."  He  is  not  bound  to  ob- 
ject when  the  notice  or  subpoena  is 
served  on  him,  but  may  disregard  same 
and  will  not  be  adjudged  in  contempt 
therefor.  McSwane  v.  Foreman,  167 
Ind.  171,  7S  N.  E.  630. 

14.  A  clause  that  the  examination 
of  an  adverse  party  "may  be  taken 
without  the  state  upon  commission  in 
the  manner  provided  for  taking  other 
depositions,"  must  be  read  with  the 
subsequent  clause,  "the  party  examin- 
ing shall  in  all  cases  be  allowed  to 
examine  upon  oral  interrogatories." 
Hence,  one  wishing  to  examine  a  non- 
resident defendant  as  to  whom  he 
claims  adversely  may  do  so  on  oral 
examination.  Neeves  v.  Gregory,  86 
Wis.  319,  56  N.  W.  909.  See  also  infra, 
ITT.    C,   25. 

15.  The  order  should  not  direct  the 
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witness  to  appear,  answer  certain  ques- 
tions in  writing,  "verify  the  same  be- 
fore a  notary  public  and  then  file  the 
answers  with  the  clerk  of  the  court, 
and  serve  a  copy  on  the  attorney  for 
the  applicant,"  but  should  require  the 
witness  to  appear  before  the  court  or 
a  referee  "at  a  time  and  place  speci- 
fied and  answer  the  questions  and  all 
other  questions  necessary  to  elicit  the 
facts  essential  to  enable  the  applicant 
to  frame  his  complaint."  In  re  Sands, 
98  N.  Y.  Supp.  459. 

16.  But  where  the  examination  is  on 
interrogatories  it  is  not.  Hopper  v. 
Dunsmuir,  10  Brit.  Col.  23.  See  also 
Bank  of  British  Columbia  V.  Trapp, 
7  Brit.  Col.  354. 

17.  But  a  party  is  not  justified  in 
leaving  the  place  of  examination  with- 
out the  examiner's  permission  merely 
because  he  has  been  kept  waiting  from 
10:30  a.  m.  to  2:30  p.  m.,  while  the 
examination  of  others  was  being  held. 
Campbell  v.  Scott,  5  Ont.  L.  R.  233, 
where  it  did  not  appear  that  he  even 
asked  the  examiner  to  excuse  him. 

18.  Where  an  examination  has  lasted 
so  long  into  the  night  that  the  exam- 
iner becomes  exhausted  and  is  not  able 
to  proceed  further,  the  proper  practice 
is  to  adjourn  to  a  time  and  place  cer- 
tain and  not  sine  die.  In  re  North 
York,  etc.  Election,  6  Ont.  L.  R.  714. 

19.  Since  in  proceedings  under  this 
section  the  officers  of  a  corporation  are 
not  required  to  bring  in  all  the  general 
books,  records  and  documents  of  the 
corporation,  when  on  the  examination 
it  appears  that  a  particular  book  or 
paper  is  needed,  the  court  may  adjourn 
the  hearing  and  order  the  document 
brought    in    at    the    adjourned    session. 


DISCOVERY 


573 


is  proceeded  with  at  to  great  length  or  has  become  oppressive.20 

19.  Exceptions  to  Questions.  —  The  statutes  sometimes  provide  that 
exceptions  may  be  reserved  until  the  trial;21  and  this  seems  to  be  the 
better  practice,22  though  it  is  said  that  the  party  may  refuse  and  risk 
the  consequences.23 

Where  the  exception  is  to  particular  questions  the  objection  thereto 
should  be  made  at  the  time  when  the  questions  are  propounded  and 
not  urged  as  a  ground  for  refusing  the  order.24 

20.  Vacation  of  Order.  —  Where  the  party  to  be  examined  objects  to 
the  scope  thereof  his  remedy  is  by  a  motion  to  limit  the  examination 
and  not  by  motion  to  vacate  the  order.25  One  waives  his  right  to  a 
vacation  of  the  order  by  requesting  adjournment  of  the  hearing,  and 
by  stipulating  for  a  hearing.26 

A  void  order  should  be  vacated  though  a  similar  examination  might 
have  been  had  on  other  grounds.27 


Wood   r.  J.  L.   Mott  Iron  Wits.,  99   N. 
Y.   Supp.   677. 

20.  In  re  North  York,  etc.  Election, 

6  Ont.  L.  E.  714. 

21.  "The  party  interrogated  may, 
upon  the  trial  of  the  case,  take  excep- 
tion to  the  interrogatories  on  the 
ground  that  they  are  not  pertinent,  and 
to  the  answers  that  they  are  not  com- 
petent evidence."  Arizona  Kev.  St. 
(1901),  §2532;  Texas  Eev.  St.  (1895), 
art.  2298. 

"Any  question  may  be  objected  to 
and  the  answer  taken  subject  to  the 
objection."  New  Jersey  Comp.  St. 
(1910),  p.  4099,  §146. 

22.  Under  the  various  statutes  pro- 
'tecting  from  criminal  prosecution  and 
actions  for  penalties,  all  persons  com- 
pelled to  testify  and  who  do  testify 
under  objection  that  such  testimony 
may  subject  to  such  prosecution  or 
penalty,  a  party  is  not  justified  in  re- 
fusing to  answer  questions  on  his  ex- 
amination before  trial,  but  must  answer 
under  objection.  Chambers  v.  Jaffray, 
12  Ont.  L.  E.  377. 

23.  Or  may  answer  under  protest 
as  to  the  legality  of  the  testimony  and 
object  at  the  trial.     Marshall  v.  Eiley, 

7  Ga.  367. 

24.  McGuffin  V.  Dinsmore,  4  Abb. 
N.  C.  (N.  Y.)  241;  Niehoff  *;.  Star  Co., 
134  App.  Div.  473,  119  N.  Y.  Supp. 
247;  Skinner  v.  Steele,  88  Hun  307,  34 
N.  Y.  Supp.  748;  Pray  v.  Todd,  88  N. 
Y.  Supp.  650. 

25.  Anderson  v.  Lisman,  114  N.  Y. 
Supp.  348. 

So   where   an   order   was   objected   to 


in  toto  because  two  officers  of  a  corpor- 
ation were  ordered  examined  where 
one  would  suffice  the  court  properly 
limited  the  order  to  one  officer  instead 
of  vacating  it.  Chapman  v.  Eead  & 
Co.,  133  N.  Y.  Supp.  625,  following 
Solar  Baking  Co.  v.  Eoyal  Baking  Co., 
128  App.  Div.  553,  11*2  N.  Y.  Supp. 
1013,  where  the  court  limited  the  scope 
of  the  inquiry  instead  of  vacating. 

In  Wisconsin  the  practice  seems  to 
be  to  move  that  the  party  be  prohibited 
from  proceeding  further  where  it  ap- 
pears from  the  affidavit  that  the  points 
for  which  discovery  is  asked  are '  not 
proper  matters  of  inquiry.  See  Oconto 
Land  Co.  v.  Mosling,  122  Wis.  440, 
100  N.  W.  824,  where  an  appeal  from 
an  order  so  prohibiting  was  dismissed 
because  the  party  subsequently  pleaded 
without  having  had  the  discovery. 

26.  "When  the  defendant  without 
any  intimation  of  intention  to  attach 
the  original  order  twice  requested  the 
favor  of  an  adjournment  and  twice  in 
writing  stipulated  'that  the  said  ex- 
amination shall  take  place'  on  a  desig- 
nated day,  he  waived  the  right  to  move 
to  vacate  and  should  not  be  allowed 
to  do  so."  Schweinburg  r.  Altman, 
116  N.  Y.  Supp.  318. 

27.  Where  an  order  for  examination 
under  the  statute  is  void  because  the 
parties  are  not  properly  subject  there- 
to, it  cannot  be  upheld  on  the  ground 
that  an  examination  might  have  been 
had  under  the  provisions  as  to  deposi- 
tions of  witnesses  generally.  Phipps 
v.  Wisconsin  Cent.  E.  Co.,  133  Wis. 
153,  113  N.  W.  456. 
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21.  Re-examination.  —  It  is  not  necessary  to  obtain  leave  of  court 
for  a  second  order  of  examination  where  the  first  order  was  vacated 
for  insufficiency  of  the  papers  on  which  the  application  was  made.-" 

lie-examination  will  not  be  allowed  where  it  could  serve  no  useful 
purpose,-0  but  will  be  permitted  where  new  matters  have  arisen  and 
upon  a  proper  showing;30  or  where  the  first  examination  was  incom- 
plete ;31  or  where  the  issues  have  been  changed  by  amendment/2  the 
re-examination  in  such  a  case  being  limited  to  matters  raised  by  the 
new  issues.83  The  statutes  sometimes  give  a  right  to  an  examination 
both  before  and  after  issue  joined.34 

22.  Costs.  —  Generally  the  costs  are  taxable  as  in  the  case  of  other 
depositions,33  but  some  statutes  contain  special  provisions  for  these 
proceedings.30     The  costs  may  be  taxed  where  the  deposition  is  taken 


23.  Skinner  r.  Steele,  88  Hun  307, 
3-1    N".  V.  Supp.  748. 

29.  Dambmann  V.  Butterfield,  15 
Hun  (X.  Y.)  495;  Gambell  v.  Heggie, 
3  Ont.   W.  R.  412. 

30.  Dambmann  v.  Butterfield,  15 
Hun  (N.  Y.)  495. 

"It  seems  quite  clear  that  the  stat- 
ute contemplates  primarily  but  one  ex- 
amination of  a  party  after  issue  joined. 
.  .  .  But  the  right  of  further  exam- 
ination in  a  proper  case,  on  account 
of  the  inadvertence,  surprise,  or  ex- 
cusable neglect,  doubtless  exists,  and 
should  be  allowed  upon  application  to 
the  trial  court  in  which  the  action  is 
pending,  upon  notice  and  proper  show- 
ing. This,  we  think,  is  a  reasonable 
construction  of  the  statute,  and  the 
one  best  calculated  to  carry  out  the 
obvious  intention  of  the  legislature." 
Phipps  v.  Wisconsin  Cent.  R.  Co.,  133 
Wis.  153,  113  N.  W.  456. 

31.  Dambmann  v.  Butterfield,  15 
Hun   (N.  Y.)  495. 

The  trial  court  may  order  a  re-ex- 
amination where  the  party  at  his  first 
examination  refused  to  answer  ques- 
tions as  not  being  proper,  and  such 
refusal  does  not  appear  to  have  been 
wilful.  Citizens'  Nat.  Bank  v.  Alex- 
ander, 34  Ind.  App.  596,  73   N.  E.  279. 

A  re-examination  was  ordered  where 
the  party  being  examined  was  not  en- 
tirely prepared  and  the  examination 
was  closed  with  the  understanding  that 
he  would  furnish  certain  details  which 
he  afterward  did  not  do.  Small  r. 
Shea's  Younge  St.  Theater  Co.,  3  Ont. 
W.   R.   420. 

32.  Bank  of  Montreal  v.  Major,  5 
Brit.    Col.    181. 
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33.  Standard  Trading  Co.  v.  Sev- 
hold,  7  Ont,  L.  R.  39. 

34.  Examination  before  issue  joined 
"shall  not  preclude  the  right  to  an- 
other examination  after  issue  joined 
upon  all  the  issues  in  the  cause." 
Wisconsin  St.  (1898),  §4096,  as  amend- 
ed by  Laws  (1899),  ch.  29;  Laws 
(1901),  eh.  244. 

35.  See  the  titles  "Costs;"  "Depo- 
sitions. ' ' 

The  officer's  charges  for  taking  an 
examination  under  the  statute  are 
properly  taxable  as  costs.  Arpin  V. 
Bowman,    83    Wis.    54,    53    N.    W.    151. 

Whether  costs  shall  be  taxed  is  a 
matter  of  discretion.  Cobbon  Mfg.  Co. 
v.  Lake  Simcoe  Hotel  Co.,  2  Ont,  W. 
R.   310. 

No  costs  allowed  of  an  examination 
because  it  was  "unnecessarily  long." 
Evans   v.   Jaffray,   3   Ont.   L.   R.   327. 

36.  Indiana. — The  statute  provides 
that  the  party  taking  the  examination 
shall  pay  the  costs  if  same  is  not  read 
on  the  trial.  Costs  of  both  examina- 
tions were  taxed  against  a  plaintiff 
who  objected  to  a  second  examination 
and  stood  on  his  right  to  have  defend- 
ant's pleading  stricken  for  failure  to 
answer  the  interrogatories.  Citizens' 
Nat.  Bank  r.  Alexander,  34  Ind.  App. 
596,  73   N.  E.   279. 

New  Jersey. — The  party  examining 
shall  in  the  first  instance  pay  the  wit- 
ness fees  and  all  the  costs  and  ex- 
penses of  the  examination,  unless  the 
court  or  a  judge  otherwise  order,  and 
shall  tax  therefor  in  his  bill  of  costs 
any  such  sum  as  the  court  or  a  judge 
shall  certify  to  be  reasonable  and 
proper.  New  Jersey  Comp.  St.  (1910), 
p.   4099,   §148. 
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by  stipulation,  the  same  as  if  the  taking  were  by  order,  on  motion.37 

23.  Appeal  From  Orders.  —  Whether  any  particular  order  in  these 
proceedings  is  appealable  depends  for  the  most  part  upon  whether 
such  an  order  is  considered  final.38 

24.  Control  of  the  Written  Examination  Pending  Trial. —  After 
the  return  of  the  written  document  evidencing  the  examination  the 
paper  is  in  custodia  legis  and  subject  to  the  examination  of  either  party 
before  trial,  within  such  reasonable  restrictions  as  the  court  may 
impose.39 

25.  Suing  Out  Commission  on  Written  Interrogatories.  —  a.  Na- 
ture of  Practice.  —  A  practice  prevails  in  some  states  cf  filing  inter- 
rogatories and  suing  out  a  commission  to  have  them  answered.40 

Such  interrogatories  may  be  leading.41  They  should  be  addressed 
to  the  party  and  not  be  left  blank.42 

b.  Execution  and  Return.  —  Under  the  Georgia  statute  making  the 
party  sought  to  be  examined  responsible  for  the  execution  and  re- 
turn,43 he  may  waive  irregularities  by  undertaking  to  have  them 
executed.44  On  the  other  hand,  if  the  moving  party  sues  out  the 
commission  himself  he  cannot  except  to  the  sufficiency  of  the  execu- 
tion without  giving  notice  thereof.45 


37.  Smith  V.  Servis,  59  Hun  552,  13 
N.  Y.  Supp.  941. 

38.  The  order  requiring  a  party  to 
answer  and  submit  to  the  examination 
and  the  order  refusing  to  stay  and  re- 
strain the  taking  of  the  examination 
are  appealable  orders.  Phipps  v.  Wis- 
consin Cent.  R.  Co.,  133  Wis.  153,  113 
N.  W.  456,  distinguishing  Phipps  v. 
Wisconsin  Cent.  R.  Co.,  130  Wis.  279, 
110  N.  W.  207,  which  holds  an  order 
not  appealable  because  merely  regu- 
lating the  manner  of  procedure  upon 
the  examination,  where  the  witness  was 
ordered  to  produce  books  and  papers 
thereat. 

See   the   title    "Appeals." 

39.  The  plaintiff's  examination  hav- 
ing been  taken  by  defendant,  attorney 
for  defendant  removed  the  papers 
from  the  files,  and  plaintiff's  motion 
that  same  be  returned  and  that  he 
be  permitted  to  inspect  same  was  over- 
ruled on  the  theory  that  since  it  lay 
with  defendant  to  determine  whether 
same  should  be  introduced  in  evidence 
he  had  a  superior  right  to  control  its 
disposition.  The  papers  were  admitted 
in  evidence  on  the  trial  without  ob- 
jection, but  the  court  held  this  did 
not  cure  the  error  in  overruling  plain- 
tiff's motion,  as  plaintiff  might  very 
well  hesitate  to  object  to  the  introduc- 
tion  of   his    own    testimony   before   the 


jury.  Neither  could  plaintiff  be  re- 
quired to  state  why  he  wishes  to  in- 
spect the  paper.  Grant  v.  Davis,  5 
Ind.  App.  116,  31  N.  E.  587. 

"This  cross-examination  .  .  .  was 
taken  by  virtue  of  an  order  of  this 
court  for  that  purpose  had  and  ob- 
tained, and  was,  in  my  judgment, 
equally  available  to  either  party,  and 
if  the  party  procuring  and  conducting 
the<  cross-examination  saw  fit  not  to 
use  it,  that  party  had  not  the  right  to 
withhold  it  from  the  files,  which  would 
be  to  suppress  it."  Campbell  r.  Hough, 
73  N.  J.  Eq.  601,  68  Atl.   759. 

40.  Arizona  Rev.  St.  (1901),  §2529; 
Georgia  Code  (1895),  §§3954,  3956; 
Texas  Rev.  St.   (1895),   §§2293,  2298. 

41.  Arizona  Rev.  St.  (1901),  §2528; 
Texas  Rev.  St.    (1895),   §2294. 

42.  Hatcher  v.  First  Nat.  Bank,  79 
Ga.  538,  5  S.  E.  127. 

43.  "When  interrogatories  are  filed 
in  office,  and  notice  given  thereof,  it 
shall  be  the  duty  of  the  party  sought 
to  be  examined  to  see  to  the  execu 
tion  and  return  of  the  same  before  the 
return  term  thereof."  Georgia  Code 
(1895),  §3955. 

44.  Hatcher  v.  First  Nat.  Bank,  79 
Ga.  538,  5  S.  E.  127. 

45.  Hatcher  v.  First  Nat.  Bank,  79 
Ga.   538,  5   S.  E.  127. 

Vol.  VII 


576 


DISCOVERY 


c.  Right  To  Consult  Counsel  Before  Examination.  —  It  has  been 
held  that  a  party  has  a  right  to  consult  his  attorney  before  submitting 
to  the  examination.48 

d.  Introducing  Pertinent  New  Matter  in  Answers.  —  Under  a  stat- 
ute permitting  the  answering  party  to  "state  any  matter  connected 
with  the  cause  and  pertinent  to  the  issues  to  be  tried,"47  it  is  not 
necessary  that  the  new  matter  be  responsive  to  the  int(  nogatories  if 
it  be  pertinent  to  the  issues.48  And  no  notice  of  intention  to  state  such 
matter  need  be  given.40 

D.  Motion  To  Answer  Interrogatories.  —  1.  Nature  of  the 
Remedy.  —  In  some  jurisdictions  the  procedure  is  by  motion,  or  peti- 
tion, and  order  to  answer  certain  interrogatories.50 

2.  Jurisdiction.  —  Such  motion  must  be  made  in  the  court  where 
the  case  is  pending.51 

3.  Nature  of  Action  or  Defense.  —  Interrogatories  will  not  be  al- 
lowed in  an  action  for  penalties.52  They  may  be  allowed  in  support 
of  a  plea  in  abatement.53 

4.  Who  May  Be  Interrogated.  —  The  statute  has  been  extended  to 
corporations  and  their  officers.54    Plaintiff  may  exhibit  interrogatories 


46.  Sparks  v.  Taylor,  99  Tex.  411, 
90  S.  W.  485.  See  also  Baldwin  v. 
Richardson  (Tex.  Civ.  App.),  87  S.  W. 
746. 

Consultation  with  counsel  is  neces- 
sary to  a  judicious  exercise  of  the  right 
to  state  pertinent  new  matter.  Wof- 
ford  v.  Farmer,  90  Tex.  651,  40  S.  W. 
788.  See  also  Eobertson  v.  Melasky, 
84  Tex.  559,  19  S.  W.  776. 

47.  Arizona  Eev.  St.  (1901),  §2530; 
Texas  Rev.  St.  (1895),  art.  2296. 

48.  Sparks  v.  Taylor,  99  Tex.  411, 
90  S.  W.  485,  reversing  (Tex.  Civ. 
App.).  87  S.  W.  740;  Heintz  v.  O'Don- 
nell   (Tex.  Civ.  App.),  42  S.  W.  797. 

49.  Sparks  V.  Taylor,  99  Tex.  411, 
90  S.  W.  485. 

50.  "In  any  civil  action  in  the 
superior  court,  court  of  common  pleas, 
district  court  of  Waterbury,  or  city 
court,  the  plaintiff  at  any  time  after 
entry  of  action,  and  the  defendant  at 
any  time  after  answer,  may  file  a  mo- 
tion praying  for  a  disclosure  of  facts 
or  production  of  papers,  books  or  docu- 
ments material  to  the  support  or  de- 
fense of  the  suit,  within  the  knowl- 
edge, possession  or  power  of  the  ad- 
verse party."  Connecticut  Gen.  St. 
(1902),  §732.  §733  provides  for  answer 
"if  interrogatories  are  filed  with  such 
motion." 

"To  obtain  such  discovery,  he  shall 
present    his    petition,    verified    by    affi- 
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davit,  to  the  court,  judge  or  justice, 
setting  forth  the  matter  upon  which 
his  claim  to  discovery  is  founded,  the 
facts  sought  to  be  discovered  and  such 
interrogatories  in  relation  thereto  as 
he  may  think  necessary  to  exhibit  in 
order  to  obtain  a  full  discovery." 
Shannon's  Code   (Tennessee),   §5685. 

As  to  construction  of  such  statutes, 
see  Thompson  v.  Mapp,   6  Ga.  260. 

51.  Tillinghast  V.  Nourse,  14  Ga. 
641. 

52.  The  equity  rule  as  to  bill  of  dis- 
covery applies.  Runnings  v.  William- 
son,  L.   R.    10    Q.   B.   Div.   459. 

53.  Palmer  v.  Hicks,  17  Ark.  505. 

54.  "If  a  corporation  is  a  party  to 
an  action,  the  opposite  party  may  ex- 
amine the  president,  treasurer,  secre- 
tary, clerk,  or  any  director  or  other 
officer  thereof,  in  the  same  manner  as 
if  he  were  a  party  to  the  suit."  Con- 
necticut Gen.  St. '(1902),  §734. 

Federal  Equity  Rules,  1912— "If 
any  party  to  the  cause  is  a  public  or 
private  corporation,  any  opposite  party 
may  apply  to  the  court  or  judge  for 
an  order  allowing  him  to  file  interroga- 
tories to  be  answered  by  any  officer 
of  t^he  corporation,  and  an  order  may 
be  made  accordingly  for  the  examina- 
tion of  such  officer  as  may  appear  to 
be  proper  upon  such  interrogatories  as 
the  court  or  judsre  shall  think  fit." 
Rule    58,    promulgated    Nov.    4,    1912. 
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against  one  whom  he  is  suing  jointly  with  the  executor  of  his  surviv- 
ing partner."0 

5.  Nature  of  Testimony  Sought  To  Be  Elicited.  —  a.  Materiality 
and  Indispensability.  —  The  matter  sought  to  be  inquired  about  must 
be  material.56  And  the  rule  is  that  it  must  be  exclusively  within  the 
knowledge  of  the  adverse  party,57  though  there  is  authority  to  the 
contrary.58 

b.  Matters  Concerning  Adverse  Party's  Case.  —  The  interrogatories 
cannot  be  used  merely  to  pry  into  the  other  party's  case.50  That  is  to 
say,  one  must  establish  his  own  case  on  his  own  testimony,'10  and 
cannot  compel  defendant  to  disclose  his  evidence  or  the  names  of  his 
witnesses.61     But  this  rule  does  not  forbid  interrogatories  as  to  mat- 


55.  The  controversy  was  over  the 
proper  mode  of  winding  up  the  partner- 
ship. The  executor  had  been  appointed 
to  defend  the  suit  on  behalf  of  the 
estate  and  the  other  surviving  partner. 
Interrogatories  were  allowed  against 
both,  and  the  executor  claimed  that 
they  should  have  been  allowed  against 
him  only.  Peek  v.  Ray  (1894),  3  Ch. 
282. 

56.  Hill  v.  Cawthon,  15  Ark.  29; 
Connecticut  Gen.  St.  (1902),  §§732, 
735. 

Libel  and  Slander. — In  libel  plaintiff 
cannot  interrogate  defendant  as  to 
whether  he  meant  as  plaintiff  states 
in  his  innuendo.  That  would  not  be 
material.  Heaton  v.  Goldney,  L.  R. 
(1910),  1  K.  B.  754,  79  L.  J..  K.  B.  541. 

Defendant  in  an  action  for  slander 
after  pleading  fair  comment  but  not 
justification,  may  interrogate  plaintiff 
to  obtain  admission  of  truth  of  the 
slander.  Walker  v.  Hodgson,  L.  R. 
(1909),  1  Q.  B.  239,  78  L.  J.,  K.  B.  193. 

57.  The  statute  permitting  disclos- 
ure only  applies  when  the  case  of  the 
party  invoking  its  aid  or  some  material 
part  of  it  is  within  the  exclusive  knowl- 
edge or  possession  of  the  adverse  party. 
Downie  v.  Nettleton,  61  Conn.  593,  24 
Atl.  977. 

58.  It  is  sufficient  to  show  that  the 
evidence  will  be  material.  It  is  not 
necessary  to  show  that  it  is  indispen- 
sable.     Marshal]    v.    Riley,    7    Ga.    367. 

Compare,  supra,   II,   H,   2. 

59.  The  equitable  rules  that  discov- 
ery could  only  be  had  of  matters  per- 
taining to  his  own  title  and  that  the 
bill  would  not  be  used  to  pry  into  the 
adverse  party's  title  or  case,  applies 
to  the  statutory  proceeding  for  a  dis- 
closure. Downie  v.  Nettleton,  Gl  Conn. 
593,  24  Atl.   977. 


60.  Under  the  statute  permitting 
disclosure  neither  party  can  call  upon 
the  other  to  disclose  facts  or  exhibit 
books  and  papers  to  enable  him  to  state 
his  case.  He  must  first  state  his  case 
and  afterwards  he  may  be  entitled  to 
a  disclosure.  Downie  v.  Nettleton,  61 
Conn.  593,  24  Atl.  977. 

61.  In  action  for  damages  from  bite 
of  defendant's  dog  defendant  cannot 
interrogate  plaintiff  as  to  the  names  of 
parties  stated  by  him  in  bill  of  par- 
ticulars to  have  been  previously  bitten 
since  that  would  be  compelling  plaint- 
iff to  disclose  names  of  his  witnesses. 
Knapp  v.  Harvey,  L.  R.  (1911),  2  K. 
B.  725,  80  L.  J.  K.  B.  1228. 

After  defendant  has  put  in  his  de- 
fense in  an  action  for  money  loaned 
that  plaintiff  is  an  unregistered  money 
lender,  he  may  interrogate  him  as  to 
loans  transacted  within  a  reasonable 
time,  rate  of  interest  charged,  etc.,  but 
may  not  require  disclosure  of  names  of 
borrowers.  Nash  v.  Lavton,  L.  R. 
(1911),  2  Ch.  Div.  71,  80  L.  J.  Ch. 
636. 

"The  law  with  regard  to  interrog- 
atories is  now  very  sweeping.  It  is 
not  permissible  to  ask  the  names  of 
persons  merely  as  being  witnesses  whom 
the  other  party  is  going  to  call,  and 
their  names  not  forming  any  substan- 
tial part  of  the  material  facts;  and  I 
think  we  may  go  so  far  as  to  say 
that  it  is  not  permissible  to  ask  what 
is  mere  evidence  of  the  facts  in  dis- 
pute, but  forms  no  part  of  the  facts 
themselves.  But  with  these  exceptions 
it  seems  to  me  that  pretty  nearly  any- 
thing that  is  material  may  now  be 
asked.  The  right  to  interrogate  is  not 
confined,  to  the  facts  directly  in  is- 
sue, but  extends  to  any  facts,  the  ex- 
istence   or    non-existence    of    which    is 
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ters  on  which  the  interrogating  party  has  the  burden  of  proof.62 

c.  Matter  Exposing  to  Criminal  Prosecution  or  Forfeiture.  —  The 
equity  rule  prevails  that  matter  cannot  be  inquired  into  which  will 
tend  to  incriminate  the  party,03  or  exposes  him  to  a  penalty.64 

6.  Time  of  Presenting  Petition.  —  The  time  for  presenting  such 
petition  is  fixed  by  the  statute.65  There  must  not  be  unreasonable  de- 
lay.66 

7.  Hearing  as  to  Allowance.  —  The  practice  is  not  at  all  uniform  as 
to  the  extent  to  which  a  hearing  must  be  had  before  granting  the  or- 
der,67 but  it  seems  clear  that  there  must  always  be  some  method  by 
affidavit  or  otherwise  whereby  the  court  informs  itself  of  the  pro- 
priety of  allowing  the  order.08 


relevant  to  the  existence  or  non-ex- 
istence of  the  facts  directly  in  issue." 
Marriott  v.  Chamberlain,  L.  E.  17  Q. 
B.  Div.  154,  quoted  with  approval  in 
Nash  v.  Lay  ton,  L.  R.  (1911),  2  Ch. 
Div.   71. 

62.  Objection  to  interrogatories  was 
"that  they  seek  an  admission  or  de- 
nial on  oath  by  the  defendant  on  mat- 
ters in  issue  between  him  and  the 
plaintiffs  as  to  which  the  onus  of  proof 
is  on  the  plaintiffs.  That  is  no  rea- 
son at  all.  The  object  of  the  interroga- 
tories is  to  get  admissions  and  so  re- 
lieve the  party  to  that  extent  of  the 
necessity  of  making  proof  of  the  mat- 
ter admitted."  Attorney-General  v. 
Gaskill,   L.   R.   20   Ch.   Div.   519. 

63.  Under  a  statute  providing  for 
disclosure  "in  all  respects  as  if  the 
same  had  been  procured  in  chancery  for 
discovery,  but  no  further  or  other- 
wise." So,  whether  the  consideration 
of  a  note  sued  on  was  illegal  could  not 
be  inquired  into.  Marshall  v.  Riley,  7 
Ga.  367.  See  also  Connecticut  Gen. 
St.    (1902),   §735. 

64.  The  action  being  detinue  to  re- 
cover a  slave  and  the  discovery  asked 
being  as  to  taking  the  slave  beyond 
the  state  whereupon  under  a  statute 
title  to  the  slave  would  be  forfeited, 
the  ca3e  comes  clearly  within  that  class 
in  which  a  bill  of  discovery  would  not 
lie  where  it  exposes  the  party  to  an- 
other action  for  the  recovery  of  a  pen- 
alty. Poindexter  v.  Davis,  6  Gratt. 
fVa.)    481. 

65.  Connecticut  Gen.  St.  (1902), 
§732;  Shannon's  Code  of  Tennessee, 
§5686  ("at  least  five  days  before  the 
trial  term,  or  a  sufficient  excuse  given 
by  affidavit  for  not  thus  presenting 
it.") 
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66.  The  petition  should  not  be 
granted  where  the  petitioners  must 
have  been  cognizant  of  the  existence 
of  the  defense  at  the  time  suit  was 
instituted,  but  delayed  petitioning  for 
several  terms  and  until  a  year  had 
elapsed,  and  the  order  would  neces- 
sarily delay  the  case  over  another 
term.     Hill  V.  Cawthon,  15  Ark.  29. 

67.  In  Connecticut,  it  seems  to  is- 
sue, of  course,  on  affidavit  filed.  Gen. 
St.  (1902),  §733.  Upon  affidavit  being 
made  by  the  person  filing  such  motion 
that  he  verily  believes  all  matters 
therein  set  forth  to  be  true,  the  per- 
son of  whom  such  disclosure  or  pro- 
duction is  sought  shall  plead,  answer, 
or  demur  in  such  time  as  the  court 
shall  prescribe. 

In  Tennessee,  the  party  is  ruled  to 
answer  or  show  cause.  "The  court, 
judge,  or  justice  may  upon  such  peti- 
tion grant  an  order  requiring  the  party 
from  whom  such  discovery  is  sought  to 
answer  the  petition  and  interrogatories 
or  such  of  them  as  it  may  appear  to 
the  court  or  officer  ought  to  be  an- 
swered, or  show  cause  why  they  should 
not  be  answered."  Shannon's  Code, 
§56S7. 

English  Practice.— The  interroga- 
tories are  delivered  to  the  opposite 
party  with  notice  of  application,  and 
hearing  is  then  had  on  the  question 
as  to  allowing.  This  hearing  is  usually 
before  a  master.  Common  Law  Proc, 
Act  1854,  §§50-54;  Judicature  Act, 
1873,  24   (7);  R.  S.  C.  Ord.  31,  r.  1. 

68.  "We  agree  that  it  should  ap- 
pear in  some  way  to  the  court  or  to  the 
judge,  in  vacation,  who  grants  the 
order,  that  the  interrogatories  are  ma- 
terial, and  that  the  disclosures  sought 
are  such   as   the   party  would  be   com- 
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8.  Discretion  of  Court  as  to  Ordering  Answer.  —  Where  it  is  the 
practice  to  have  a  hearing,  the  matter  of  allowance  is  a  matter  of  dis- 
cretion.69 

9.  Service  of  Order  and  Copy.  —  A  copy  of  the  petition  and  order 
is  served  on  the  party  or  his  counsel.70  It  has  been  held  that  the 
service  need  not  be  personal.71 

10.  Stay  of  Cause.  —  The  cause  is  stayed  until  the  order  is  com- 
plied with  or  vacated.72 

11.  Time  To  Answer.  —  The  court  fixes  by  order  the  time  to  an- 
swer.73 

12.  Form  of  Answer.  —  The  form  or  manner  of  answering  is  pre- 
scribed by  the  statutes.74 

13.  Exceptions  to  Interrogatories.  —  Objections  to  interrogatories 
may  be  made  for  the  first  time  on  appeal.75 


pelled  to  make  to  a  bill  filed  for  dis- 
covery." Thornton  v.  Adkins,  19  Ga. 
464. 

The  judge  should  satisfy  himself  by 
affidavit  or  otherwise  that  the  answers 
will  be  material  evidence.  To  do  this 
he  has  the  affidavit  and  the  nature  and 
purport  of  the  questions.  He  also  de- 
termines the  pertinency  by  the  ques- 
tion and  the  issue  proposed  to  be 
proved.  By  the  questions  themselves 
he  determines  whether  they  are  such 
as  should  be  answered  in  chancery. 
Roberts  v.  Keaton,  21  Ga.  180.  See 
also  Tison   v.  Yawn,  15  Ga.  491. 

There  should  be  a  showing  by  affi- 
davit or  something  equivocal.  Mar- 
shall V.  Riley,  7  Ga.  367. 

"The  rule  does  not  require  an  affi- 
davit to  be  made  ...  In  Williams 
v.  Bird,  34  Sol.  Jo.  347,  it  was  said 
whether  discovery  should  be  granted  or 
refused  in  any  case  can  only  be  ascer- 
tained by  looking  at  the  pleadings." 
Wood  v.  Dominion  Lumb.  Co.,  37  Nova 
Scotia   250. 

English  Practice. — No  affidavit  is 
necessary.     R.  S.  C.  Ord.  31,  r.  1,  2. 

The  interrogatories  must  be  produced 
and  submitted  to  the  master  on  the 
hearing  of  the  application.  R.  S.  C. 
Ord.    31,    r.    1. 

69.  Kent  Coal  Concessions,  Ltd.  v. 
Duguid,  L.  R.  (1910)  App.  Cas.  452, 
79  L.  J.  K.  B.  872. 

"Ever  since  they  were  first  invented, 
it  has  been  recognized  that  they  con- 
stitute a  process  which  might  become 
oppressive,  and  be  used  for  improper 
purposes;  and,  therefore,  that  the  al- 
lowance or  disallowance  of  interroga- 
tories is  a  matter  for  the  discretion  of 


the  judge  and  they  should  be  allowed 
or  disallowed  on  the  merits  ot  the  par- 
ticular case."  Heaton  v.  Goldney,  L. 
R.  (1910),  1  K.  B.  754,  79  L.  J.  K.  B. 
541. 

The  allowance  is  appealable  but  the 
matter  is  one  largely  of  discretion. 
Peek  v.  Ray   (1894),  3  Ch.  282. 

In  Hill  V.  Cawthon,  15  Ark.  29,  in 
construing  a  similar  statute  (since  re- 
pealed) the  court  suggests  that  since 
the  procedure  is  governed  by  the  rules 
of  equity  the  order  should  not  be 
made  unless  the  petitioners  bring  into 
court  so  much  of  the  debt  sued  on  as 
is  admitted  by  their  plea  to  be  due. 

70.  Shannon's  Code  (Tennessee), 
§5689. 

71.  The  parties  had  actual  notice. 
In  re  Mulcaster,  Dalton  V.  Nanson 
(1878),  47  L.  J.  Ch.  609;  Little  r.  Rob- 
erts   (1874),  30  L.  T.  367. 

72.  Shannon's  Code  (Tennessee), 
§5688. 

It  is  the  duty  of  the  judge  to  so 
stay  proceedings  where  he  thinks  the 
interrogatories  ought  to  be  answered. 
Hill    V.   Cawthon,   15   Ark.   29. 

73.  Connecticut  Gen.  St.  (1909), 
§733;    Shannon's   Code    (Tenn.),    §5688. 

74.  "Each  interrogatory  shall  be 
answered  separately  and  fully  and  the 
answers  shall  be  in  writing,  signed  by 
the  party  and  upon  his  oath."  Con 
necticut    Gen.    St.    (1902),    §733. 

"The  answers  to  the  petition  and 
interrogatories  may  be  sworn  to  be- 
fore the  same  officers  and  in  the  same 
way  as  answers  in  chancery  to  bills 
of'     discovery."  Shannon's       Code 

(Tenn.).   §5690. 

75.  The  rule  as  to  bill  of  discovery 
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That  the  interrogatory  has  been  allowed  is  not  conclusive  upon  the 
question  as  to  whether  it  musl  be  answered.™ 

A  single  exception  may  be  taken  to  an  interrogatory  which  properly 
embraces  two  matters.77 

14.  Striking  Out  Interrogatories.  —  The  rule  permitting  the  strik- 
ing out  of  interrogatories  applies  to  those  which  have  been  adminis- 
tered by  leave  of  court.78  One  defendant  cannot  object  to  interroga- 
tories being  exhibited  against  a  co-defendant.70 

15.  Re-application.  —  An  application  may  be  made  for  leave  to 
file  new  interrogatories/" 

E.  Filing  or  Annexing  Interrogatories  Ex  Parte.  —  1.  Nature 
of  Proceedings.  —  In  many  states  interrogatories  addressed  to  the  ad- 
verse party  are  either  annexed  to  the  pleadings  or  are  filed.  The  dis- 
tinguishing features  of  this  procedure  are  that  the  court  does  not 
pass  upon  the  propriety  of  the  interrogatories  in  the  first  instance, 
and  that  the  interrogated  party  answers  or  objects  without  being  sub- 
jected to  a  formal  examination.81 

2.  At  Law  or  in  Equity.  —  In  those  states  which  still  preserve  a  dis- 
tinction, some  provide  for  interrogatories  in  both  actions  at  law  and 
suits  in  equity;82  but  some  provide  a  separate  mode  of  procedure  for 


that  he  must  make  objection  by  de- 
murrer, plea  or  answer  to  the  bill  does 
not  apply.  "There  is  nothing  to  which 
the  defendant  can  plead  or  demur,  and 
nothing  which  he  can  answer  but  the 
interrogatories  themselves.  This  he 
must  do  when  required  by  the  order 
of  the  court.  He  cannot  appeal  from 
that  order,  but  must  await  final  judg- 
ment in  the  cause;  and  an  appeal  from 
that  judgment  brings  up  the  question, 
whether  the  court  erred  in  approving 
the  interrogatories  and  requiring  them 
to  be  answered."  Poindexter  v.  Davis, 
6    Gratt.    (Ya.)    481. 

76.  Peek  v.  Eav,  L.  E.  (1S94),  3 
Ch.   282. 

77.  The  interrogatory  was  as  to 
whether  the  party  obtained  possession 
of  certain  deeds  and  in  whose  posses- 
sion they  are,  if  not  in  his.  He  might 
answer  that  they  did  come  to  his  pos- 
session but  were  not  now  in  his  pos- 
session and  except  to  the  rest  of  the 
question  as  exposing  him  to  a  for- 
feiture. Hambrook  »  Smith  (1S52), 
17    Sim.    209,   60    Eng.   Eeprint   1109. 

78.  Under  a  rule  that  "any  inter- 
rogatories may  be  set  aside  on  the 
ground  that  they  have  been  exhibited 
unreasonably  or  vexatiously,  or  struck 
out  on  the  ground  that  they  are  pro- 
lix, oppressive,  unnecessary  or  scan- 
dalous,"    interrogatories     administered 
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with  leave  may  be  struck  out.  Oppen- 
heim  &  Co.  v.  Sheffield,  L.  E.  (1893), 
1    Q.    B.    5. 

79.  Lindley,  L.  J.,  says:  "It  strikes 
me  as  a  most  extraordinary  appeal.  I 
never  yet  heard  of  one  defendant  ap-i 
pealing  against  an  order  that  another 
defendant  should  answer  interroga- 
tories." Peek  v.  Eay,  L.  E.  (1894), 
3    Ch.    282. 

80.  Boake  r.  Stevenson,  L.  E. 
(1895),  1  Ch.  358,  360.  See  also  Lyell 
v.  Kennedy,  L.  E.  (1884),  27  Ch.  Div. 
1.   30. 

81.  Ala.— Code  (1907),  §§4049-4057. 
Ark.— Kirby's  Dig.,  §§6154,  0158.  Fla. 
Gen.  St.  (1906),  §1534.  111.— Kurd's 
Eev.  St.  (1909),  ch.  22,  §26.  Ind. 
Code  Civ.  Proc.  (1908),  §365.  la. 
Code,  §§3604-3611.  Ky.— Code,  §§140, 
143.  Md—  Public  Gen.  Laws,  art.  16, 
§§156,  158.  Mass.— Eev.  St.  (1902), 
ch.  173,  §57-67.  Miss.— Code  (1906), 
§1938.  N.  J.— Comp.  St.  (1911),  p. 
417,  §19,  p.  422,  §32.  Ohio.  — Code 
(1910),  §§11348-11350.  Va  —  Pollard's 
Code  (1904),  §3370.  Wash.— Beming- 
ton  &  B.'s  Code  (1910),  §1226.  Wyo. 
Comp.  St.    (1910),   §§4419-4421. 

82.  Alabama  Code  (1907),  §1049; 
Florida   Gen   St.    (1906),   §1534. 

"Either  party  may,  at  any  time  after 
the  filing  of  the  answer  in  equity,  file 
interrogatories  in  the  clerk's  office  for 
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the  chancery  court  or  the  equity  side  of  the  court,83  while  others  pro- 
vide only  for  the  equity  courts,84  and  still  others  confine  the  procedure 
to  the  law  courts.85 

The  new  federal  equity  rules  have  adopted  this  practice  for  the  equity 
side  of  the  federal  courts.y5a 

3.  Interrogatories  Considered  as  Part  of  the  Pleadings.  —  There 
is  a  direct  conflict  as  to  whether  the  interrogatories  are  to  be  con- 
sidered as  part  of  the  pleadings.86 


the  discovery  of  facts  and  documents 
which  are  material  to  the  support  or 
defense  of  the  suit,  to  be  answered 
upon  oath  by  the  adverse  party  in  the 
manner  and  subject  to  the  provisions 
of  chapter  one  hundred  and  seventy- 
three  relative  to  interrogatories  in  ac- 
tions at  law."  Massachusetts  Eev.  St. 
(1902),   ch.    159,    §15. 

The  statutes  relating  to  interroga- 
tories to  non-resident  party  apply  to 
actions  at  law  and  suits  in  equity.  Il- 
linois Cent.  R.  Co.  V.  Sanford,  75 'Miss. 
862,  23  So.  355,  construing  Code  (1892), 
§1761    (Code,   1906.   §1938). 

83.  "If  the  defendant  wishes  to  ex- 
amine the  complainant  touching  the 
subject-matter  of  the  bill,  or  his  de- 
fense, he  may,  after  filing  his  answer 
exhibit  interrogatories  to  the  complain- 
ant and  call  upon  him  to  answer  the 
same."     Alabama   Code    (1907),   §3134. 

"If  the  complainant  wishes  to  ex- 
amine the  defendant  touching  the  mat- 
ters at  issue  he  may  exhibit  interroga- 
tories to  the  defendant  and  call  upon 
him  to  answer  the  same."  Alabama 
Code  (1907),  §3135. 

Arkansas  and  Kentucky. — Kirby's 
Dig.,   §6154;   Kentucky  Code,   §140. 

In  Arkansas  (Kirby's  Dig.,  §6158), 
discovery  can  only  be  had  in  proceed- 
ings at  law  where  the  party  does  not 
reside  in  the  same  or  an  adjoining  coun- 
ty or  is  unable  to  attend  court  on  ac- 
count of  age,  infirmity  or  imprison- 
ment, or  is  a  female.  See  also  Ken- 
tucky Code,  §143. 

When  an  answer  withou  t  oath  is 
prayed  in  his  bill  "the  complainant 
may  annex  to  the  bill  interrogatories, 
founded  on  statements  in  the  bill,  and 
the  same  or  any  part  thereof  may  be 
addressed  to  all  or  any  of  the  defend 
ants,  and  each  defendant  to  whom  such 
interrogatories  are  addressed,  shall 
answer  the  same,  under  oath  01 
affirmation,  fully,  directly  and  respon- 
sively,  confining  the  answer  to  the   in- 


terrogatory proposed;  and  such  answers 
shall  be  annexed  to  the  answer  to  the 
bill,  and  be  filed  therewith,  and  be 
liable  to  be  excepted  to,  as  a  part  of 
the  answer;  and  so  far  as  responsive 
to  such  interrogatories,  shall  have  the 
same  effect  as  the  responsive  allega- 
tions in  answers  required  to  be  sworn 
to."  New  Jersey  Comp.  St.  (1911). 
p.    417,    §19. 

"The  defendant,  after  he  shall  have 
filed  his  answer,  may  exhibit  interroga- 
tories to  the  complainant  which  shall 
be  answered  by  him  on  oath  or  affirma- 
tion." New  Jersey  Comp.  St.  (1911), 
p.   422,   §32. 

84.  Illinois. — "On  the  coming  in  of 
any  answer,  the  complainant  may,  by 
leave  of  court,  exhibit  and  file  further 
interrogatories,  to  be  answered  by  the 
defendant  within  such  time  as  shall 
be  fixed  by  the  court."  Hurd's  Eev. 
St.    (1909),   ch.   22,   §26. 

Maryland. — ' '  Special  interrogatories 
shall  not  be  incorporated  in  the  bill  or 
petition,  but  shall  be  appealed  there- 
to." Maryland  Pub.  Gen.  Laws,  art. 
16,   §156. 

"Cross-bills  for  discovery  only  shall 
not  be  allowed,  but  the  defendant  shall 
be  at  liberty,  instead  thereof,  to  file 
interrogatories  to  the  plaintiff."  Mary- 
land  Pub.   Gen.   Laws,   art.    16,    §158." 

85.  Pollard's  Code  of  Virginia 
(1904),   §3370. 

85a.  Federal  Equity  Rules,  1912.— 
"Either  party  .  .  .  may  file  inter- 
rogatories in  writing  for  the  discovery 
by  the  opposite  party  or  parties  of 
facts  and  documents  material  to  the 
support  or  defense  of  the  cause,  with  a 
note  at  the  foot  thereof  stating  which 
of  the  interrogatories  each  of  the  par- 
lies is  required  to  answer."  Rule  58, 
promulgated  Nov.  4,  1912. 

8G.  In  Iowa  They  Are  Not— "This 
is  only  a  special  mode  of  procuring  evi- 
dence. .  .  .  It  is  quite  plain  that 
neither  the  interrogatories  nor  the   an- 
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4.  Interrogatories  or  Inspection  of  Documents  as  Proper  Pro- 
cedure. —  Whore  both  interrogatories  and  a  procedure  for  direct  in- 
spection of  documents  art'  provided  for,  the  interrogatories  must  not 
be  used  primarily  to  obtain  an  inspection  or  copies,87  but  may  be  used 
to  discover  the  possession  of  the  document,88  and  to  obtain  informa- 
tion of  matter  which  is  patent,  though  such  must  be  gathered  from 
the  document.89 


swers  thereto  will,  on  demurrer,  aid 
a  defective  pleading,  by  making  good 
as  a  pleading,  one  which  would  other- 
wise be  bad."  Lane  r.  Krekle,  22  Iowa 
399. 

Answers  to  interrogatories  are  to  be 
used  in  evidence  and  are  not  to  be 
considered  a  part  of  the  pleadings. 
So  they  cannot  be  looked  to  in  deter- 
mining the  question  of  transferring  a 
case  from  the  law  to  the  equity  docket. 
Van  Norman  V.  Modern  Brotherhood 
of  America,  134  Iowa  575,  111  N.  W. 
992. 

In  Indiana  They  Are. — "At  common 
law,  interrogatories  to  parties  were 
never  permitted,  but  they  were  in 
chancery  and  we  have  adopted  the  chan- 
cery practice.  In  chancery  interroga- 
tories were  always  regarded  as  a  part 
of  the  pleadings,  and,  as  we  have 
adopted  the  practice  from  chancery  it 
must  follow  that  we  have  taken  inter- 
rogatories as  part  of  the  system  of 
pleading."  Cates  v.  Thayer,  93  Ind. 
156. 

Motion  To  Strike  Pleadings  Based 
on  Interrogatories. — In  Indiana,  under 
a  special  provision  of  the  statutes  (Code 
Civ.  Proc.  [1908],  §391),  the  pleadings 
may  be  stricken  out  on  motion  where 
shown  to  be  sham  by  answer  to  the 
interrogatories.  See  Tilden  v.  Louis- 
ville, etc.  Ferry  Co.,  157  Ind.  532,  62 
N.  E.  31;  Moyer  v.  Brand,  102  Ind. 
301,  26  N.  E.  125;  Fitch  v.  Citizens' 
Nat.  Bank,  97  Ind.  211;  Lowe  v.  Thomp- 
son,  86  Ind.   503. 

The  case  of  Beeson  v.  MeConnaha,  12 
Ind.  420,  laid  down  the  rule  that  the 
court  had  such  power  in  the  absence  of 
any  statute.  But  Boggess  v.  Davis, 
34  Ind.  82,  and  Mooney  v.  Musser,  34 
Ind.  373,  held  that  the  answers  could 
only  be  used  on  the  trial  and  not  in 
support  of  a  motion  made  before  the 
trial  to  strike  out  a  pleading  as  sham. 

87.  New  Jersey.— The  language  of 
§155  of  the  Prae.  Act  (Comp.  Laws 
1911,   p.   4097,    §140)    "seems   to   imply 
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that  discovery  of  corporate  books,  rec- 
ords and  papers  may  be  sought  under 
section  155.  On  the  other  hand,  the 
express  design  of  section  157  (Comp. 
Laws  [1911],  p.  4098,  §142)  is  to  en- 
able a  party  to  obtain  through  a  judi- 
cial order  'inspection  and  copy  or  per- 
mission to  take  a  copy  of  any  books, 
papers  or  documents'  in  possession  or 
under  control  of  his  adversary.  In  or- 
der that  these  provisions  may  not  clash 
section  155  must  be  limited  so  as  not 
to  cover  inspection  or  copies  of  writ- 
ings." Wolters  v.  Fidelity  Trust  Co.. 
65   N.   J.   L.   130,  46   Atl.   625. 

Washington.— Ball.  Code,  §6009',  is 
not  the  proper  section  under  which  to 
produce  documents.  They  should  be 
produced  under  §6047.  Lawson  v. 
Black  Diamond  Coal  Min.  Co.,  44  Wash. 
26,  86  Pac.  1120;  Cully  v.  Northern 
Pac.  E.  Co.,  35  Wash.  241,  77  Pac. 
202. 

88.  "Interrogatories  may  be  framed 
to  ascertain  whether  there  are,  in  the 
possession  or  control  of  the  corporation 
or  its  agents,  any  documents  of  which 
it  may  be  proper  for  the  party  to  have 
inspection,  or  a  copy  under  section  157, 
and  the  answers  given  may  be  used 
to  support  an  application  under  that 
section."  Wolters  v.  Fidelity  Tr.  Co., 
65  N.  J.  L.  130,  46  Atl.  625.'  To  same 
effect,  Lawson  v.  Black  Diamond  Coal 
Min.  Co.,  44  Wash.  26,  86  Pac.  1120; 
Cully  v.  Northern  Pac.  K.  Co.,  35  Wash. 
241,    77   Pac.   202. 

89.  Where  matters  are  "patent  and 
unmistakable,  being,  for  example,  the 
date  and  amount  of  a  draft,  the  number 
of  shares  represented  by  a  certificate 
of  stock,"  they  may  be  properly  de- 
manded under  §155,  though  they  call 
for  information  which  must  be  gath- 
ered from  writings.  Wolters  v.  Fidel- 
itv  Trust  Co.,  65  N.  J.  L.  130,  46  Atl.. 
627. 

The  execution  or  non-execution  of  a 
contract  by  a  business  corporation  is 
a  question  of  fact  within  the  knowledge 
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5.  In  What  Actions  or  Proceedings  Permitted.  —  It  lias  been 
broadly  stated  that  the  interrogatories  may  be  filed  "in  all  civil  suits,"90 
but  where  there  is  some  other  statute  specially  applicable  to  particu- 
lar proceedings,  interrogatories  under  the  general  statute  are  not 
proper.91  And  it  seems  on  principle  that  they  cannot  be  administered 
in  divorce  proceedings.92  They  may  be  filed  in  actions  founded  on 
tort.93 

6.  Nature  of  Answer  as  Affecting  Right.  —  It  is  no  objection  that 
the  matter  in  controversy  is  presented  by  an  answer  in  abatement.94 

7.  Necessity  That  Party  Propounding  Have  Good  Cause  of  Action. 
If  the  party  has  no  cause  of  action  he  cannot  propound  interroga- 
tories.95 

8.  Right  To  Propound  To  Prepare  for  Trial.  —  Interrogatories  may 
be  filed  in  order  to  aid  one  to  prepare  for  trial.96 

9.  Who  May  File.  —  Interrogatories  may  be  filed  by  either  part}',97 
and  this  right  has  sometimes  been  extended  to  the  parties'  agent  or 
attorney.98 

10.  Against  Whom  Filed.  —  a.  "Adverse  Party."  —  The  stat- 
utes usually  give  the  right  in  general  terms  against  the  "adverse 
party."99   "Next  friends"  are  not  adverse  parties  within  the  statute, 


of  the  executive  officers  rather  than  a 
question  of  bookkeeping.  Hence,  an 
order  for  the  examination  of  such  of- 
ficers rather  than  an  order  for  the  in- 
spection of  its  books  and  papers  is  the 
proper  remedy.  Goldowitz  v.  Kupfer, 
137  N.  Y.  Supp.  690.  See  also  Champ- 
man  v.  Eead  &  Co.,  133  N.  Y.  Supp.  625. 

90.  The  action  was  for  trover. 
Nashville,  C.  &  St.  L.  E.  Co.  v.  Kar- 
thaus,  150  Ala.  633,  43  So.  791. 

91.  Does  not  apply  to  scire  facias. 
Interrogatories  therein  are  under  a  spe- 
cial statute  and  have  a  different  ef- 
fect. Fay  v.  Sears,  111  Mass.  154.  See 
the  titles  "Execution;"  "Scire  Fa- 
cias ; "    "  Supplemental  Pleading. ' ' 

92.  Simons  v.  Simons,  107  Ind.  197, 
8  N.  E.  37;  Barr  v.  Barr,  31  Ind.  240. 

93.  Louisville  &  N.  E.  Co.  v.  Hall, 
91  Ala.  112,  8  So.  371. 

"The  fact  that  the  action  is  in  tort 
and  relates  to  personal  injuries,  and 
that  discovery  could  not  be  had,  per- 
haps, in  equity,  in  an  action  for  per- 
sonal injuries,  does  not,  we  think,  af- 
fect the  right  to  file  interrogatories." 
Gunn  v.  New  York,  N.  H.  &  H.  E.  Co., 
171  Mass.  417,  50  N.  E.  1031. 

94.  Coombs  v.  Union  Trust  Co.,  146 
Ind.  688,  46  N.  E.  16;  Paul  v.  Balti- 
more, etc.  E.  Co.,  33  Ind.  App.  157,  69 
N.    E.    1024. 

95.  In   the   Matter   of   Van   Walters 


v.   Board   of  Children's   Guardians,   132 
Ind.   567,  32  N.   E.   568. 

96.  Baker  v.  Carpenter,  127  Mass. 
226,  disapproving  Sheren  v.  Lowell,  104 
Mass.  24,  so  far  as  it  stated  the  con- 
trary. See  also  Gunn  v.  New  York, 
N.  H.  &  H.  E.  Co.,  171  Mass.  417,  50 
N.   E.    1031. 

97.  Ark— Kirby's  Dig.  (1904), 
§§6154,  6158.  Ind.— Code  Civ.  Proc. 
(1908),  §365.  la.— Code,  §3604.  Ky. 
Code,  §§140,  143.  La.— Code  of  Prac, 
art.  347.  Md.— Pub.  Gen.  Laws  (1904), 
§§156,  15S.  Mass.— Eev.  St.  (1902), 
eh.  173,  §57.  Miss.— Code  (1906), 
§1938.  N.  J.— Comp.  Laws  (1911),  p. 
4097,  §140.  Ohio.— Code  (1910),  §11348. 
Wash.— Remington  &  B.'s  Code  (1910), 
§1226.     Wyo.— Comp.  St.   (1910),  §4419. 

Under  the  statute  either  party  to  a 
civil  action  may  propound  interroga- 
tories to  be  filed  with  the  pleadings, 
relevant  to  the  matter  in  controversy 
and  require  the  opposite  party  to  an- 
swer the  same  under  oath.  Paul  v. 
Baltimore  &  O.  E.  Co.,  33  Ind.  App. 
157,  69  N.  E.  1024. 

Pollard's  Code  of  Virginia  (1904), 
§3320,  extends  the  right  to  any  person 
interested  in  a  matter  pending  before 
a  commissioner. 

98.  Alabama   Code    (1907),    §4049. 

99.  Pollard's  Code  of  .Virginia 
(1904),  §3320,  gives  the  right  as  against 
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not    being    considered    strictly    parties    to     the     original     petition.1 
That  plaintiff  is  not  beneficially  interested  in  the  suit  does  not  pre- 
vent his  being  interrogated.2 

b.  Joint  Parties.  —  The  statutes  sometimes  specify  that  interroga- 
tories may  be  filed  against  one  or  more  of  the  parties.3 

Interrogatories  should  be  addressed  to  joint  defendants  individually 
and  not  jointly.4  The  fact  that  one  of  joint  parties  cannot  be  inter- 
rogated does  not  affect  the  right  to  interrogate  the  other.5 

c.  Non-Residents.  —  In  at  least  one  jurisdiction  the  statute  applies 
particularly  to  non-residents.6 

d.  Corporations,  Their  Officers  and  Agents.  —  It  is  a  matter  of  some 
doubt  whether,  in  the  absence  of  a  statutory  provision,  corporations 
and  their  officers  or  agents  must  answer  interrogatories.7  But  the  stat- 
utes very  generally  provide  means  for  interrogating  them  the  same 
as  other  litigants,  the  answers  being  made  by  their  officers  or  agents,8 


any    "claimant"     before     a     commis- 
sioner. 

Female  can  be  interrogated  only  on 
filing  of  a  special  affidavit  of  good 
faith.  Louisiana  Code  of  Prac,  art. 
349. 

1.  Gray  V.  Parke,  155  Mass.  433, 
29   N.  E.   641. 

2.  Harding  v.  Morrill,  136  Mass.  291. 

3.  "To  any  one  or  more  of  the  ad- 
verse parties."  Kirby's  Dig.  (Ark.), 
1904,  §§6154,  6158.  See  also  Maryland 
Pub.   Gen.  Laws   (1904),   §156. 

4.  Stetson  v.  Wolcott,  15  Gray 
(Mass.)    545. 

"If  there  be  more  than  one  defend- 
ant and  the  interrogatories  are  not  in- 
tended to  be  answered  by  all  it  shall 
be  designated  which  defendant  is  re- 
quired to  answer  the  several  interroga- 
tories." Maryland  Pub.  Gen.  Laws, 
art.   16,   §156. 

Federal  Equity  Rules,  1912. — "For 
the  discovery  by  the  opposite  party 
or  parties  .  .  .  with  a  note  at  the  foot 
thereof  stating  which  interrogatories 
each  of  the  parties  is  required  to  an- 
swer." Eule  58,  promulgated  Nov.  4, 
1912. 

5.  "If  interrogatories  may  not  be 
served  upon  a  corporation  which  is  a 
party  to  the  suit,  to  obtain  discovery 
under  this  section  (which  we  do  not 
affirm),  that  will  not  prevent  service 
of  interrogatories  on  the  other  party." 
National  Union  Bank  v.  Dodge,  42  N. 
J.   L.   316. 

6.  "If  the  testimony  of  a  party  to 
tli>'  suit  who  resides  out  of  the  state 
lie  desired  by  the  adverse  party,  in- 
terrogatories   to    him    may   be    filed   in 
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the    clerk's    office."      Mississippi   Code 
(1906),    §1938. 

This  section  applies  to  corporations 
chartered  outside  the  state  and  author- 
ized to  lease  a  railroad  within  the  state. 
Illinois  Cent.  R.  Co.  v.  Sanford,  75 
Miss.    862,    23    So.    355. 

7.  In  Blair  v.  Sioux  City  &  Pae.  R. 
Co.,  109  Iowa  369,  80  N.  W.  673,  the 
court  says:  "Since  the  trial  of  the 
case  in  the  court  below,  the  legisla- 
ture has  passed  an  act  requiring  cor- 
porations to  answer  such  interroga- 
tories. The  majority  of  the  court  are 
of  opinion,  however,  that  such  right 
existed  before  the  adoption  of  the  new 
code.  .  .  .  But  as  the  matter  has 
now  been  covered  by  statute  there  is 
no  need  to  give  the  reasons  that  lead 
to  these  different  conclusions." 

The  business  of  corporations  is  con- 
ducted by  the  agency  of  officers  en- 
trusted with  duties  assigned  them  as 
president,  manager  or  heads  of  depart- 
ments, etc.,' and  these  officers  or  heads 
of  departments  may  well  speak  for  the 
corporation  in  the  matters  confided  to 
their  management.  So  the  statute  ap- 
plies to  corporations  as  well  as  to  natu- 
ral persons.  Illinois  Cent.  R.  Co.  V. 
Sanford,  75  Miss.  862,  23  So.  355,  con- 
struing Code  (1892),  §1761,  Code 
(1906),  §1938.  See  also  National  Un- 
ion Bank  v.  Dodge,  42  N.  J.  L.  316. 

"Tn  the  nature  of  things"  corpora- 
tions cannot  be  interrogated  without  a 
statutory  provision.  Carter  v.  Enquir- 
er Co.,  10  Ohio  Dec.  119.  Compare, 
supra,  II,  E,  3;  TTI,  C,  5,  e. 

8.  Indiana    Code    Civ.    Proc,    §365. 


DISCOVERY 


585 


or  provide  for  the  interrogating  of  the  officers  as  such.9  Some  stat- 
utes provide  that  the  answer  shall  be  made  by  some  officer  or  agent 
who  has  knowledge  of  the  facts.10 

A  provision  is  sometimes  made  that  the  answer  shall  be  by  such 
officer  as  the  party  propounding  requires;11  but  this  provision  is  not 
construed  to  limit  proponent  to  the  party  he  designates.12  And  gen- 
erally the  duty  falls  upon  the  corporation  to  select  the  particular 
offfcer  or  agent  who  is  to  answer,  where  the  interrogatories  are  ad- 
dressed to  it  alone.13 

Where  the  proponent  undertakes  to  interrogate  one  as  an  officer  he 
must  prove  that  such  person  is  an  officer.14 

The  statutes  sometimes  throw'  upon  the  corporation  the  duty  of 
showing  that  it  has  no  one  under  its  control  who  can  give  the  de- 
sired information.15 

The  inquiry  should  not  extend  beyond  corporate  transactions.16 

11.  Nature  of  Evidence  Sought  To  Be  Elicited.  —  a.  Materiality. 
The  interrogatories  must  be  as  to  matterial  matters  only.17     That  is  to 


See     also     Remington     &     B.'s     Code 
(Wash.),    1910,    §1227. 

9.  "May  examine  the  president, 
treasurer,  clerk  or  any  director  or  oth- 
er officer  in  the  same  manner  as  if 
he  were  a  party  to  the  suit."  Mass. 
Gen.  St.,  ch.  129,  §50. 

Any  of  the  officers  of  such  body  cor- 
porate.     Fla.    Gen.    St.,    1906,    §1534. 
See  also  supra,  III,  D,  4. 

10.  Alabama    Code,    1907,    §4052. 

Answers  "in  the  case  of  a  body  cor- 
porate shall  be  under  the  oath  of  such 
of  the  officers,  agents  or  employes  of 
the  corporation  as  have  personal  knowl- 
edge of  the  facts  or  custody  of  the 
books,  records  or  papers,  a  discovery 
of  which  is  sought."  New  Jersey 
Comp.   Laws    (1911),   p.   4097,   §140. 

"When  the  party  interrogated  is  a 
corporation  the  answers  and  affidavit 
verifying  the  same  shall  be  made  by 
the  officers  or  agents  of  such  corpora- 
tion who  have  knowledge  of  the  sub- 
jects and  matters  covered  by  the  in- 
terrogatories."    Iowa  Code,   §3609. 

11.  Ohio  Code  (1910),  §11348;  Wyo- 
ming Comp.  St.   (1910),   §4419. 

12.  Carter  v.  Enquirer  Co.,  10  Ohio 
Dec.  119. 

13.  It  is  its  duty  to  select  an  agent 
who  is  familiar  with  tlio  facts.  Cleve- 
land, etc.  R.  Co.  v.  Miller,  165  Ind. 
381,  74  N.  E.  509.  See  also  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Henly,  88  Ind. 
535. 

"The  corporation,  being  reputed  to 
have  done  whatever  its  servants  did  in 


the  course  of  their  employment,  is  sup- 
posed to  know  what '  they  did,  and 
therefore,  cannot  shelter  itself  under 
a  general  profession  of  personal  ignor- 
ance on  the  part  of  its  president." 
Bobbins  v.  Brockton  St.  R.  Co  180 
Mass.  51,  61  N.  E.  265.  To  the"same 
effect,  see  Blair  v.  Sioux  City  &  Pac 
«.   Co.,    109   Iowa   369,   80   N.   W.    673. 

14.  The  proof,  as  upon  any  ques- 
tion preliminary  to  the  competency  of 
witnesses,  must  be  made  to  the  satis- 
faction of  the  presiding  judge  Gott 
v.  Adams  Exp.  Co.,  100  Mass.  320. 

15.  A  private  corporation  "shall  not 
be  excused  for  a  failure  to  answer  any 
proper  interrogatory  unless"  it  make 
such  a  showing.  Remington  &  Bal's 
Wash.    Code,    1910,    §1227. 

16.  "Transactions  which  must  have 
been  conducted  by  some  corporate 
agent  on  behalf  of  the  corporation,  and 
of  which,  therefore,  the  agent  must 
have  original  not  derivative  knowl- 
edge." Wolters  v.  Fidelity  Trust  Co., 
65   N.   J.   L.   130,  46  Atl.   627. 

17.  Ark.— Kirby's  Dig.  (1904) 
§§6154,  6158.  Ia.-Code,  §3604.  Ky! 
Code,  §§140,  153.  La.— Code  of  Prac, 
art.  350.  N.  J. — Comp.  Laws  (1911), 
p.  4097,  §140.  Ohio.— Code  (1910), 
§11348.  '  Wyo.— Comp.  St.  (1910) 
§4419.  V  " 

Must  concern  material  matters  which 
are  in  issue.  McParlane  r.  City  of  Mus- 
catine, 98  Towa  199,  67  N.  W.  233.  See 
also  Ex  parte  Granthand,  29  Ala.  69. 
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say,  the  interrogatories  must  be  as  to  matters  which  are  pertinent  and 
relevant  to  the  issues  in  the  case,18  and  must  seek  only  legal  evidence.10 
The  question  of  materiality  is  for  the  court.20 

b.  Necessity.  —  It  is  immaterial  that  the  evidence  could  be  obtained 
from  other  witnesses.21 

c.  Matin-  Concerning  Adverse  Party's  Case.  —  Following  the  an- 
alogy of  the  equitable  bill  of  discovery  it  is  generally  held  that  the  in- 
terrogatories must  be  confined  to  one's  own  case  and  not  be  used  to 
pry  into  the  opponent's  case.22  But  this  rule  has  been  broadened  by 
statute  in  some  jurisdictions.23 


Interrogatories  filed  under  the  stat- 
ute in  an  action  at  law  may  seek  dis- 
closure of  any  facts  and  documents  ma- 
terial to  the*  case  of  the  party  inter- 
rogating. Baker  v.  Carpenter,  127 
Mass.   226. 

To  justify  striking  out  pleadings  for 
failure  to  answer  interrogatories  it 
must  appear  that  the  party  refused  to 
make  discovery  as  to  material  facts. 
Lawson  V.  Black  Diamond  Min.  Co.,  44 
Wash.   26,  S6  Pac.   1120. 

18.  An  interrogatory  by  plaintiff  is 
not  pertinent  to  the  issue  presented  by 
the  pleadings,  when  it  relates  to  agree- 
ments with  persons  other  than  those 
named  in  the  declaration.  Wolters  v. 
Fidelitv  Trust  Co.,  65  N.  J.  L.  130,  46 
Atl.   627. 

"The  sole  object  in  exacting  an- 
swers to  the  interrogatories  is  to  elicit 
evidence  bearing  on  the  issues  to  be 
tried.  If  the  issues  concerning  which 
the  interrogatories  have  been  asked 
have  been  eliminated  there  is  no  oc- 
casion for  requiring  that  they  be  an- 
swered. The  amendment  of  the  answer 
eliminated  all  issues  to  which  the  in- 
quiries of  plaintiff  had  any  relevancy." 
Free  V.  Western  Fnion  Tel.  Co.,  135 
Iowa   69,   110   N.   W.   143. 

If  not  pertinent  party  interrogated 
need  not  answer.  Alabama  Code  (1907), 
§4054. 

As  to  sealing  up  part  of  books,  vouch- 
ers or  documents  not  pertinent  to  the 
issues,  see  Mississippi  Kev.  Laws 
(1902),   ch.    173,    §62. 

When  an  interrogatory  is  too  broad 
because  containing  matter  not  rele- 
vant, the  party  interrogated  may  con- 
fine his  answer  to  the  relevant  matter. 
Hancock  v.  Franklin  Ins.  Co.,  107  Mass. 
113. 

19.     Birmingham    R.,   L.   &   P.   Co.   V. 
Morris,    163    Ala.    190,    50    So.    198. 
Reports  of  an  accident  made  by  rail- 
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road  employes  in  accordance  with  the 
rules  of  the  company  are  mere  Ex  parte 
statements  not  admissible  in  evidence 
and  need  not  be  attached  to  the  an- 
swers. Culver  r.  Alabama  Midland  R. 
Co.,   108   Ala.   330,    IS    So.    827. 

The  interrogatories  must  be  mere  hy- 
pothetical questions  or  call  for  conclu- 
sions of  law  on  matters  of  opinion  as 
the  legal  effect  of  a  written  instru- 
ment, or  to  determine  the  law  upon 
facts  stated.  Mever  v.  Manhattan  Life 
Ins.    Co.,    144   Ind.    439,    43    N.    E.   448. 

20.  And,  therefore,  it  is  reversible 
error  to  read  the  interrogatories,  and 
the  party's  refusal  to  answer,  to  the 
jury.  Minihan  v.  Boston  Elev.  R.  Co., 
197   Mass.   367,   83   N.   E.   871. 

21.  Alston   V.   Graves,   6  Ala.   174. 

22.  Wolters  v.  Fidelity  Trust  Co., 
65   N.   J.   L.   130,   46   Atl. '  625. 

23.  Rev.  Laws,  ch.  173,  §57,  read 
that  either  party  to  an  action  might 
file  interrogatories  "for  the  discovery 
of  facts  and  documents  material  to 
the  support  or  defense  of  the  action." 
By  St.,  1909,  ch.  225,  this  was  amended 
to  read  "for  the  discovery  of  any 
facts  and  documents  admissible  in  evi- 
dence at  the  trial  of  the  action,  ex- 
cept as  hereinafter  provided."  The 
court  in  Grebenstein  v.  Stone  &  Web- 
ster Eng.  Co.,  205  Mass.  431,  91  N. 
E.  411,  says  that  by  this  amendment 
"the  scope  of  the  section  has  been 
much  broadened,"  but  the  case  having 
been  necessarily  decided  under  the  old 
section,  which  was  still  in  force  at  the 
date  of  the  trial  court's  decision,  lays 
down  as  the  rule  under  the  old  stat- 
ute that  the  "defendant  had  the  right 
to  interrogate  the  plaintiff  upon  any 
specific  facts  which  would  go  to  sup- 
port his  defense  of  a  general  denial  sub- 
ject, of  course,  to  the  limitations  stat- 
ed in  the  statute  itself.  .  .  .  The 
plaintiff,  therefore,  ought  to  have  been 
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d.  Matter  Exposing  Adverse  Party  to  Criminal  Prosecution.  —  The 
equity  rule  that  one  need  not  answer  interrogatories  which  tend  to 
incriminate  him  applies  to  interrogatories  under  the  statutes  f*  and  the 


required  to  answer  some,  at  least,  of 
the  interrogatories  put  to  him,  and  it 
does  not  appear  that  they  called  upon 
him  to  disclose  either  the  names  of  his 
intended  witnesses  or  the  manner  in 
which  he  proposed  to  prove  his  case. 
E.    L.,    c.    173,    §63." 

"The  party  interrogated  shall  not 
be  obliged  to  .  .  .  disclose  his  title  to 
any  property,  the  title  whereof  is  not 
material  to  the  trial  of  the  action  in 
the  course  of  which  he  is  interrogated, 
or  to  disclose  the  names  of  witnesses 
by  whom  or  the  manner  in  which  he 
proposes  to  prove  his  own  case."  Mas- 
sachusetts Eev.  Laws  (1902),  ch.  173, 
§63.  This  has  now  been  amended,  St., 
1911,  ch.  593,  by  the  addition  of  the 
clause,  "But  the  court  may  compel  a 
party  to  disclose  the  names  of  witnesses 
and  their  addresses,  if  justice  seems  to 
require  it  upon  such  terms  and  condi- 
tions as  the  court  may  deem  expedient 
where  the  names  of  witnesses  are  in 
the  exclusive  possession  of  one  party 
to   the   action." 

In  Looney  v.  Saltonstall,  212  Mass. 
69,  98  N.  E.  698,  the  court  says:  "The 
earlier  statute  confined  the  right  of 
each  party  to  inquiries  aimed  at  the 
discovery  of  facts  and  documents  ma- 
terial to  the  support  of  the  contentions 
set  up  by  his  own  pleadings.  The 
amendment  (Laws,  1909,  ch.  225)  re- 
moves this  definite  restriction  and  per- 
mits interrogatories  as  wide  in  scope 
as  the  issues  presented  for  trial,  sub- 
ject, however,  to  the  single  limitation 
'except  as  hereinafter  provided.' 
These  words  manifestly  refer  to  E.  L., 
c.  173,  §63.  .  .  .  The  result  is  that 
.  .  .  the  scope  of  the  questions  which 
may  be  asked  is  as  broad  as  the  field 
which  would  be  permitted  if  the  person 
interrogated  was  called  as  a  witness  to 
testify  orally  in  the  actual  trial  except 
as  it  is  limited  by  the  language  of 
E.  L.,  c.  173,  §<Y.).  according  to  its  defi- 
nition set  forth  in  "Wilson  r.  Webber, 
2  Gray  558,  and  other  decisions  follow- 
ing it."  Citing  Davis  V.  Mills;  Spin- 
ney v.  Boston  Elevated  Ey;  Gunn  v. 
N.  Y..  N.  H.  &  H.  E.  E.  Co'.;  Carroll  v. 
Boston  Elevated  Ey.,  infra. 

The  former  statute  only  permitted  in- 
quiries as  to  facts  which  would  be  of 


service  to  the  interrogating  party  in 
maintaining  his  own  case.  Davis  v. 
Mills,  163  Mars.  481,  40  N.  E.  852; 
Sheren  v.  Lowell,  104  Mass.  24;  Wilson 
v.  Webber,  2  Gray  (Mass.)  558. 

Eailway  company  not  obliged  to  dis- 
close the  result  of  its  investigation  of 
an  accident.  Carroll  r.  Boston  Elev.  E. 
Co.,  200  Mass.  527,  86  N.  E.  793;  Spin- 
ney v.  Boston  Elev.  E.  Co.,  188  Mass. 
30,  73  N.  E.  1021. 

An  interrogatory,  "What  caused  the 
collision?  State  fully,"  addressed  to 
the  president  of  defendant  company  is 
improper  as  asking  him  to  state  his 
view  on  the  general  issue  of  the  case 
and  to  that  extent  disclose  the  com- 
pany's defense.  Bobbins  v.  Brockton 
St.  E.  Co.,  180  Mass.  51,  61  N.  E. 
265. 

Interrogatories  of  an  officer  of  de- 
fendant company  as  to  his  personal 
knowledge  of  certain  facts  are  not 
proper.  As  to  these  he  can  only  state 
as  a  witness.  Hancock  V.  Franklin  Ins. 
Co.,  107  Mass.  113.  To  same  effect, 
Gunn  17.  New  York,  N.  H.  &  H.  E.  Co., 
171  Mass.  417,  50  N.  E.  1031. 

Where  defendant  set  up  a  discharge 
in  bankruptcy  plaintiff  may  reply  that 
discharge  was  invalid  and  interrogate 
defendant  in  regard  thereto.  Hobbs  v. 
Stone,  5  Allen  (Mass.)  109. 

So,  in  suit  by  administrator  for  bal- 
ance of  mutual  account,  defendant  hav- 
ing stated  a  balance  of  account  is  not 
bound  to  disclose  items  of  credit  en- 
tered in  his  own  books  since  this  is  a 
matter  of  defense  by  way  of  payment 
or  set-off  against  plaintiff's  claim. 
Wetherbee  v.  Winchester,  128  Mass. 
293. 

In  an  action  for  failure  to  deliver 
grain  of  a  certain  quality  where  defend- 
ant's  defense  is  based  upon  an  alleged 
agreement  that  the  grain  should  be  sub- 
ject to  the  inspection  of  a  certain  per- 
son who  had  inspected  and  certified 
thereto;  defendant  may  interrogate 
plaintiff  as  to  when,  where  and  from 
whom  such  certificates  were  received. 
Baker   v.    Carpenter,    127    Mass.    226. 

24.  Cole  v.  Wilson,  18  B.  Mon.  (Ky.) 
212;  Allhusen  V.  Labouchere  (1878), 
L.  E.  3  Q.  B.  Div.  654.  See  supra,  II, 
H,  5. 
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statutes  frequently  so  provide  in  terms.25  That  the  inquiry  is  of  a 
matter  having  a  direct  bearing  on  the  question  of  damages  would  not 
alter  the  rule.20 

e.  Matter  Exposing  Adverse  Party  to  Forfeiture.  —  That  answers 
might  create  a  forfeiture  of  defendant's  discharge  in  bankruptcy  will 
not  relieve  him  from  the  necessity  of  answering.27 

f.  Privileged  Communications.  —  Confidential  communications  can- 
not be  inquired  of  by  interrogatories.28 

12.  With  Whom  Filed.  —  Usually  the  clerk  or  similar  ministerial 
officer  of  the  court  is  designated  as  the  party  with  whom  the  interroga- 
tories are  to  be  filed  in  those  jurisdictions  where  they  are  not  simply 
annexed  to  the  pleadings.20 

13.  Annexing  Interrogatories  or  Embodying  in  Pleading.  —  The 
interrogatories  must  be  annexed  to  the  pleading  and  not  be  embodied 
therein.30 

14.  Time  To  File.  —  Complainant  can  file  his  interrogatories  only 
after  he  has  commenced  his  action,  and  defendant  only  after  he  has 
pleaded.31    Some  statutes  provide  that  it  must  be  before  trial.32  Where 


25.  Must  "answer  all  pertinent  in- 
terrogatories, unless  by  the  answer  he 
subjects  himself  to  a  criminal  prose- 
cution." Alabama  Code  (1907),  §4057. 
See  also  Remington  &  Bal.  Code 
(Wash.),    1910,    §1230. 

"The  party  interrogated  shall  not  be 
obliged  to  answer  a  question  or  pro- 
duce a  document  the  answering  or  pro- 
ducing of  which  would  tend  to  crim- 
inate himself."  Massachusetts  Eev.  St. 
(1902).  ch.  173,  §63. 

"Unless  he  cannot  do  so  without 
confessing  himself  guilty  of  some 
crime."  Louisiana  Code  of  Prac,  art. 
349. 

26.  In  French  v.  Venneman,  14  Ind. 
282,  the  action  was  for  crim.  con.  and 
defendant  sought  to  interrogate  plaint- 
iff as  to  his  profligate  habits.  His  an- 
swer might  have  tended  to  expose  him 
to  a  prosecution  for  adultery  under  the 
Etatute. 

27.  Hobbs  v.  Stone,  5  Allen  (Mass.) 
109. 

28.  Cully  v.  Northern  Pac.  R.  Co., 
35  Wash.  241,  77  Pac.  202,  a  confi- 
dential  report   of  an   accident. 

29.  Alabama  Code  (1907),  §4049; 
Mississippi  Code  (1906),  §1938;  Rem- 
ington &  Bal's.  Wash.  Code,  1910, 
§1226. 

"May  file  in  the  clerk's  office  or  in 
the  office  of  a  justice  who  has  no  clerk, 
or  with  a  trial  justice."  Massachu- 
setts  Rev.   St.    (1902),   ch.    173,   §57. 

Federal  Equity  Rules,  1912.— Rule  58 
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clearly  contemplates  throughout  that 
the  interrogatories  shall  be  filed  with 
the  clerk. 

30.  Party  need  not  answer  interrog- 
atories contained  in  the  body  of  the 
pleading  but  not  annexed  thereto  as 
the  code  provides.  Burnett  v.  Gar- 
nett,  18  B.  Mon.  (Ky.)  68,  followed 
in  M  'Crae  r.  Gunter  's  Exr.,  14  Ky. 
L.   Rep.   5,   18   S.   W.   1034. 

31.  Florida  Gen.  St.  (1906),  §1534; 
Maryland  Pub.  Gen.  Laws  (1904),  §156; 
Remington  &  Bal.  Wash.  Code,  1910, 
§1226. 

In  chancery  it  is  after  filing  of  an- 
swer. Alabama  Code  (1907),  §§3134, 
3135. 

"After  an  action  is  at  issue."  New 
Jersey  Comp.  Laws  (1911),  p.  4097, 
§140. 

The  interrogatories  cannot  be  filed 
before  the  party  has  pleaded.  Defend- 
ant sought  to  file  such  before  answer. 
Wheeler    v.    Reitz,    92    Ind.    379. 

Federal  Equity  Rules,  1912.— "The 
plaintiff  at  any  lime  after  filing  the 
bill  and  not  later  than  twenty-one  days 
after  the  joinder  of  issue,  and  the  de- 
fendant at  any  time  after  filing  his 
answer  and  not  later  than  twenty-one 
days  after  the  joinder  of  issue,  and 
either  party  at  any  time  tnereafter 
by  leave  of  the  court  or  judge  may 
file  interrogatories,"  etc.  Rule  58, 
promulgated   Nov.    !.  1912. 

32.  Must  be  before  trial  on  the  mer- 
its.      Massachusetts    Rev.    St.     (1902), 
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interrogatories  are  to  be  annexed  they  need  not  be  annexed  at  the  time 
when  the  pleading  is  filed,23  and  they  may  be  attached  to  an  amend- 
ment to  the  petition;34  but  these  rules  do  not  permit  the  amending 
of  the  petition,  by  re-filing  it  with  interrogatories  attached,  for  the 
evident  purpose  of  causing  delay.35 

15.  Affidavit.  —  In  some  states  interrogatories  must  be  accompanied 
by  an  affidavit  that  the  answers  thereto  will  be  material;30  but  such 
affidavit  is  not  conclusive  on  the  question  of  the  materiality  of  the 
interrogatories.37 

In  some  jurisdictions  the  affidavit  must  also  state  that  the  discovery 
is  sought  in  good  faith.38 

16.  Service  of  Interrogatories  or  Notice.  —  When  not  annexed  to 
the  pleadings  the  statutes  uniformly  provide  for  the  service  either  of 


ch.  173,  §57.  But  by  §67  may  be  al- 
lowed after  trial  has  commenced  on 
proper  showing  of  diligence,  etc. 

St.,  1909,  c.  225,  reads:  "Either 
party  after  entry  of  the  action  and 
before  the  opening  of  the  trial  on  the 
merits  may  file,"  etc.  In  Looney  v. 
Saltonstall,  212  Mass.  69,  98  IN.  E.  698, 
the  court  says:  "In  the  earlier  stat- 
ute parties  were  not  quite  on  the  same 
basis  asi  to  the  time  of  filing  inter- 
rogatories. The  plaintiff  could  file  them 
after  the  entry  of  the  action,  but  the 
defendant  could  do  so  only  after  he 
had  completed  his  pleadings.  By  the 
amendment  all  parties  stand  on  the 
same  footing,  and  may  file  interroga- 
tories after   the  entry   of  the   action." 

33.  The  code  does  not  restrict  the 
filing  of  interrogatories  to  the  time  of 
filing  any  specific  pleading.  They  may 
be  filed  at  any  time  before  the  issues 
are  closed  or  the  right  to  file  pleadings 
has  terminated.  Sherman  v.  Hogland, 
73  Ind.  472.  See  also  Cates  v.  Thayer, 
93  Ind.  156;  Paul  V.  Baltimore,  etc.  R. 
Co.,   33   Ind.   App.   157,   69   N.   E.   1024. 

The  code  provision  does  not  neces- 
sarily exact  the  annexing  of  the  in- 
terrogatories at  the  time  the  petition 
or  answer  is  filed  "though  that  is  the 
usual  and  probably  the  better  prac- 
tice." They  may  be  annexed  subse- 
quently in  a  proper  case.  '  Free  v.  Wes- 
tern Union  Tel.  Co.,  135  Iowa  69,  110 
N.    W.    143. 

34.  "And  it  is  within  the  sound 
discretion  of  the  court  to  permit  amend- 
ments to  be  made  at  any  time  during 
the  trial."  Blair  v.  Sioux  City  &  Pac. 
R.  Co.,  109  Iowa  369,  80  N.  W.  673, 
distingiiMhing  Theia  v.  Chicago  &  N. 
W.  R.  Co.,  107  Iowa  522,  78  N.  W.  199. 


35.  Assuming  that  plaintiff  had  a 
right  to  amend  his  original  petition  by 
attaching  interrogatories  he  had  no 
right  to  re-file  his  petition  on  the  eve 
of  trial,  when  he  knew  to  answer  the 
interrogatories  must  necessarily  delay 
the  trial  and  where  it  appeared  that  he 
had  no  excuse  for  not  having  sooner 
filed  the  interrogatories.  Theis  v.  Chi- 
cago &  N.  W.  R.  Co.,  107  Iowa  522, 
78  N.  W.  199.  To  same  effect,  see 
Jones  v.  Berryhill,  25  Iowa  289.  See 
also   Courtright  V.  Deeds,  37  Iowa  503. 

36.  Alabama  Code  (1907),  §4049; 
Massachusetts  Rev.  St.  (1902),  ch.  173, 
§58. 

Defendant  must  file  an  affidavit  of 
materiality  and  that  "in  his  opinion  the 
answer  of  the  plaintiff  would  assist 
him  in  making  his  defense."  Louisi- 
ana Code  of  Prac,  art.  350. 

That  such  affidavit  was  made  will 
not  be  presumed  on  appeal.  Bivens  v. 
Brown,   37    Ala.   422. 

Special  affidavit  as  basis  for  contin- 
uance, see  infra,  III,  E,  17,  c. 

Special  affidavit  as  basis  for  taking 
interrogatories  as  confessed,  see  infra, 
III,   F,   15. 

37.  The  affidavit  is  required  to  guard 
against  frivolous  or  vexatious  exam- 
inations. Foss  v.  Nutting,  14  Gray 
(Mass.)   484. 

38.  Not  filed  for  purpose  of  de- 
lay. Massachusetts  Rev.  St.  (1902), 
ch.  173,  §58. 

Female  cannot  be  required  to  answer 
except  on  special  affidavit  that  inter- 
rogatories are  material  and  made  bona 
fide  from  a  desire  to  have  answered  and 
not  in  hope  of  having  them  taken  as 
confessed.  Louisiana  Code  of  Prac, 
art.  349. 
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a  copy  of  the  interrogatories  or  of  a  notice  of  their  filing,30  service  some- 
times being  permitted  on  the  party  or  his  attorney.10  But  without 
this  latter  provision  it  seems  that  personal  service  on  the  party  would 
not  be  necessary.41 

The  statutes  sometimes  provide  for  a  notice  where  interrogatories 
have  been  filed  annexed  to  an  answer  or  reply;42  but  it  has  been 
said  that  the  plaintiff  is  bound  to  take  notice  of  the  filing  of  the 
answer.43 

Where  an  order  as  to  time  to  answer  is  required  there  must  be 
served  a  notice  of  such  order.44  But  even  though  the  statute  does  not 
so  in  terms  provide  a  non-resident  is  entitled  to  notice.40 


39.  "Upon  the  filing  of  such  inter- 
rogatories the  clerk  or  register  must 
issue  a  copy  thereof  which  must  be 
served  by  the  sheriff  upon  the  party  to 
whom  the  interrogatories  are  addressed, 
or  his  attorney  of  record,  if  either  re- 
sides within  the  state.  If  such  party 
and  his  attorney  are  non-residents  the 
clerk  or  register  must  send  such  copy 
by  mail,  postage  prepaid,  to  one  of  them 
at  his  place  of  residence.  The  sheriff, 
clerk  or  register,  as  the  case  may  be, 
must  indorse  upon  the  original  inter- 
rogatories the  fact,  manner  and  date 
of  such  service."  Alabama  Code 
(1907),  §4050.  See  also,  §3136;  Mary- 
land Pub.  Gen.  Laws  (1904),  §156; 
Pollard's  Code  of  Virginia  (1910  Sup.), 
§3370;  Eemington  &  Bal  "s.  Code 
(Wash.),   1910,    §1227. 

In  New  Jersey,  under  Comp.  Laws 
(1911),  p.  4097,  §140,  the  procedure  is 
commenced  by  the  service  of  the  in- 
terrogatories upon  the  adverse  party. 

40.  The  interrogating  party  shall 
"deliver  to  the  opposite  party  or  his 
attorney  interrogatories  in  writing." 
Florida'  Rev.    St.    (1906),    §1534. 

Massachusetts  Rev.  St.  (1902),  ch. 
173,  §59,  provides  that  answer  shall  be 
"within  ten  days  after  notice  of  the 
filing  thereof  has  been  given  to  the 
party  interrogated  or  to  his  attorney." 

Copy  of  interrogatories  addressed  to 
non-resident  party  with  notice  of  fil- 
ing "shall  be  given  the  party,  or  his 
attornev  or  solicitor."  Mississippi 
Code    (1906),    §1938. 

Service  may  be  on  attorney  of  plaint- 
iff who  is  not  resident  of  state  or  on 
defendant  not  resident,  but  who  has 
appeared  by  attornev.  Pollard's  Code 
of   Virginia    (1910    Sup.),    §3370. 

Federal  Eauity  Rules,  1912. — "Copies 
shall  be  filed  for  the  use  of  the  inter- 
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rogated  party,  and  shall  be  sent  by  the 
clerk  to  the  respective  solicitors  of  rec- 
ord, or  to  the  last  known  address  of 
the  opposite  party,  if  there  be  no  rec- 
ord solicitor."  Rule  58,  promulgated 
Nov.  4,  1912. 

41.  Service  of  interrogatories  may 
be  on  attorney  of  party  "after  notice 
and  a  copy  of  the  interrogatories  served 
on  him"  does  not  require  personal 
service.  Jackson  v.  Hughes,  6  Ala.  257, 
cited  with  approval  in  Cain  Lumb.  Co. 
v.  Standard  Dry  Kiln  Co.,  108  Ala.  346, 
18  So.  882. 

Where  interrogatories  were  filed  by 
way  of  amendment  to  the  pleading  aft- 
er issue  joined  and  local  counsel  had 
notice  thereof,  this  is  notice  to  the 
party.  Free  V.  Western  Union  Tel.  Co., 
135  Iowa  69,  110  N.  W.  143. 

42.  Kirby's  Dig  (Ark.),  1904,  §6159; 
Kentucky  Code,   §144. 

43.  And  of  interrogatories  attached 
thereto.  Garvin  v.  Cannon,  53  Iowa 
716,  6  N.  W.  122. 

44.  Where  party  resides  out  of  the 
parish  where  suit  is  pending  the  in- 
terrogating party  files  a  motion  to  fix 
the  time  to  answer  and  notice  of  the 
court's  order  thereupon  must  be  served 
with  copies  of  the  interrogatories. 
Louisiana   Code   of  Prac,   art.   352. 

In  chancery  must  serve  a  notice  of 
the  register's  order  as  to  time  to  an- 
swer.     Alabama   Code    (1907),    §3136. 

45.  "Notice  is  an  essential  element 
of  the  regularity  and  validity  of  all 
such  procedure,  and  if  the  mode  in 
which  it  shall  be  given  is  not  pre- 
scribed, the  presumption  is  not  that 
it  was  the  legislative  intent  to  dis- 
pense with  it,  but  rather  that  it  must 
be'  given  in  accordance  with  the  gen- 
eral rules  of  practice  by  which  the 
court  is  governed."     So  a  non-resident 
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17.  Time  To  Answer.  —  a.  Generally.  —  The  time  to  answer  is 
usually  specified  by  the  statute,48  being  sometimes  made  to  depend 
upon  a  ruling  by  the  court.47 

b.  Extension  of  Time.  —  The  court  may  extend  the  time  to  an- 
swer,48 in  its  discretion.49 

c.  Continuance  To  Obtain  Answer.  —  A  procedure  obtains  in  sev- 
eral states  of  allowing  a  continuance  upon  interrogatories  being  filed 
with  a  special  affidavit  of  their  materiality  and  necessity.50     In  the 


was  held  entitled  to  notice  though  the 
statute  did  not  in  terms  so  provide. 
Cain  Lumb.  Co.  v.  Standard  Dry  Kiln 
Co.,  108  Ala.   346,   18   So.   882. 

46.  Florida  Gen.  St.  (1906),  §1534; 
Maryland  Pub.  Gen.  Laws  (1904), 
§156;  Massachusetts  Eev.  Laws  (1902), 
ch.  173,  §59;  New  Jersey  Comp.  Laws 
(1911),  p.  4097,   §140. 

Federal  Equity  Rules,  1912. — -'Inter- 
rogatories shall  be  answered,  and  the 
answers  filed  in  the  clerk's  office,  with- 
in fifteen  days  after  they  have  been 
served,  unless  the  time  be  enlarged  by 
the  court  or  judge."  Eule  58,  promul- 
gated Nov.  4,  1912. 

"When  annexed  to  the  pleading  the 
interrogatories  shall  be  answered  with- 
in the  time  limited  for  answer  to  the 
petition;  rules  annexed  to  the  answer 
within  the  time  limited  for  a  reply; 
and  when  annexed  to  the  reply,  within 
the  time  allowed  for  an  answer."  Ohio 
Code  (1910),  §11349;  Wyoming  Comp. 
St.  (1910),  §4420. 

Interrogatories  annexed  to  complaint 
must  be  answered  when  complaint  is 
answered.  Those  annexed  to  answer 
or  reply  must  be  answered  within 
twenty  days  after  notice  or  within 
twenty  days  before  trial.  If  not  so 
filed  the  trial  will  not  be  delayed  un- 
less the  party  is  not  present  so  that 
he  may  be  orally  examined,  or  an  affi- 
davit filed  showing  what  is  expected 
to  be  proved  and  that  the  filing  or 
omission  to  file  has  not  been  for  delay. 
Kirbv's  Dig.  (Ark.),  §§6157,  6159,  6160. 
See  also  Kentucky  Code,  §§142,  144, 
145. 

Must  answer  "within  a  reasonable 
time."  Mississippi  Code  (1906),  §1938. 
Sundays  "occurring  as  intermediate 
days"  are  not  to  be  deducted  in  cal- 
culating the  statutory  period.  "Bobbins 
v.  Holman,   11   Cush."  (Mass.)    26. 

47.  "The  interrogatories  shall  be 
answered  at  thf  same  time  the  pleading 
to  which  they  are  annexed  is  answered 


or  replied  to  unless  they  are  excepted 
to"  when  the  court  fixes  time  for  an- 
swer when  he  rules  thereon.  Iowa  Code, 
§3606. 

If  an  answer  to  which  interroga- 
tories are  annexed  requires  a  reply  the 
answers  thereto  should  be  filed  with 
the  reply.  Garvin  v.  Cannon,  53  Iowa 
716,  6  N.  W.  122. 

Time  to  answer  is  fixed  by  the  reg- 
ister. Alabama  Code  (1907),  §§3134, 
3135. 

Fixed  by  the  court  on  motion. 
Louisiana  Code  of  Prac,  arts.  351,  352. 

48.  "Upon  cause  shown  either  be- 
fore or  after  expiration"  of  time. 
Massachusetts  Rev.  Laws  (1902),  ch. 
173,  §59. 

May  extend  "for  good  cause  and  on 
notice  to  the  adverse  party."  New 
Jersey  Comp.  Laws  (1911),  p.  4097, 
§140. 

"Further  time  may  be  allowed  in 
all  cases  by  the  court,  or  a  judge  there- 
of in  vacation."  Ohio  Code  (1910), 
§11349;  Wyoming  Comp.  St.  (1910), 
§4420. 

Federal  Equity  Rules,  1912.— "With- 
in fifteen  days  after  they  have  been 
served  unless  the  time  be  extended  by 
the  court  or  judge."  Rule  58,  promul- 
gated Nov.  4,  1912. 

49.  Ala. — Pool  v.  Harrison,  18  Ala. 
514.  See  also  Goodman  V.  Harrison, 
6  Ala.  438.  la. — Independent  School 
Dist.  r.  Solon,  etc.,  148  Iowa  154,  125 
N.  W.  1S4.  Mass.— Spinney  v.  Boston 
Elev.  R.  Co.,  188  Mass.  30,  73  N.  E. 
1021. 

Discretion  to  extend  instead  of  ap- 
plying remedy  for  failure  to  answer, 
see  infra,  III,  C,  3. 

50.  Discretion  of  court  to  continue 
as  means  of  compelling  answer,  see 
infra,  III,  F,  3. 

"In  the  absence  of  such  opposite 
party  the  filing  of  the  interrogatories 
shall  not  work  a  continuance  of  the 
cause  unless  it  be  shown  to  the  court 
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absence  of  such  a  statute  it  lias  been  held  that  continuance  would  not 
be  granted  unless  such  an  affidavit  be  filed.51 

Where  a  proper  showing  for  a  continuance  has  been  made  the  party 
.should  not  he  required  to  give  a  bond  as  a  condition  of  granting  the 
same.68 

18.  Answers  to  Interrogatories.  —  a.  Form.  —  The  statutes  fre- 
quently provide  generally  as  to  the  form  of  the  answers,  as  that  they 
shall  be  in  writing,  numbered  consecutively,  and  signed  by  the  party.53 

It  is  not  necessary  to  answer  the  interrogatories  seriatim  where  the 
answer  can  he  made  clear  and  explicit  without  so  doing.54 

h.     By  Whom.  —  The  answer  must  be  by  the  party  himself.55 

c.     Extent.  —  Interrogatories  must  be  answered  fully,50  and  should 


by  affidavit  that  the  party  who  files 
such  interrogatories  expects  to  elicit 
facts  by  the  answer  material  to  him 
on  the  trial;  that  he  believes  such 
facts  to  be  true;  that  he  cannot  prove 
the  same  by  any  witness;  and  that  he 
files  the  interrogatories,  not  for  delay 
merely,  but  to  obtain  substantial  jus- 
tice at  the  trial."  Indiana  Code  Civ. 
Proc.  §365. 

Iowa  Code,  §3607,  is  similar  with 
an  additional  provision  "whereupon  if 
the  party  will  consent  that  the  facts 
stated  in  the  affidavit  shall  be  con- 
eidered  as  admitted  by  those  interro- 
gated the  trial  shall  not  be  postponed 
for  that  cause." 

51.  Continuance  for  failure  to  an- 
swer will  not  be  granted  without  an 
affidavit  that  something  will  be  proved 
by  the  answer  or  that  the  party  can- 
not prove  his  case  without  such  an- 
swer. Lent  V.  Knott,  7  Ind.  230.  See 
also  Meredith  r.  Lackey,  14  Ind.  529; 
Cleveland   v.   Hughes,   12   Ind.   512. 

52.  Under  the  statute  allowing  the 
parties  to  file  interrogatories  such  in- 
terrogatories should  be  answered  with- 
in the  time  limited  by  the  statute, 
positively  and  without  evasion.  In  a 
case  where  defendant  showed  good 
faith,  having  made  an  affidavit  of  good 
faith,  though  the  statute  did  not  re- 
quire same  at  that  time,  it  was  error 
for  the  trial  court  to  require  a  bond 
as  a  condition  of  a  continuance  pend- 
ing the  answer  of  the  interrogatories. 
Such  bond  might,  however,  be  required 
in  some  cases,  "as  where  from  the  de- 
lay there  would  be  danger  of  great  loss 
or  injury. ' '  Barnard  v.  Flinn,  8  Ind. 
204.  citing  Lemon  v.  Morehead,  8 
Blackf.  (Ind.)  561,  as  to  such  practice 
under   the   old  bill  of  discovery. 
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53.  Massachusetts  Eev.  Laws  (1902), 
ch.  173,  §60;  New  Jersey  Comp.  Laws 
(1911),  p.  4097,  §140. 

Must  answer  "on  oath  and  categor- 
ically" (Louisiana  Code  of  Prac,  art. 
349),  or  may  be  required  on  motion 
to  answer  in  open  court  (Louisiana 
Code  of  Prac,  arts.  351,  352). 

Federal  Equity  Rules,  1912. — "Each 
interrogatory  shall  be  answered  separ- 
ately and  fully  and  the  answers  shall 
be  in  writing  under  oath. and  signed  by 
the  party  or  corporate  officer  interro- 
gated." Eule  58,  promulgated  Nov.  4, 
1912. 

54.  There  were  160  interrogatories, 
many  of  them  compounded.  Many  bore 
on  one  issue  and  the  party  grouped 
those  pertaining  to  one  matter,  answer- 
ing the  group  as  if  it  were  but  a  single 
interrogatory.  The  interrogator  was 
sufficiently  informed  to  prepare  his  de- 
fense and  the  method  of  answering 
avoided  much  unnecessary  repetition. 
Pearce  v.  Greek  Boys  Min.  Co.,  48 
Wash.  38,  92  Pac.  773. 

55.  The  party  filed  verified  answers 
of  his  attorney  and  asked  that  they  be 
permitted  to  stand  in  lieu  of  his  an- 
swers. But  he  did  not  state  that  he 
believed  them  to  be  true.  Gollobitsch 
v.  Rainbow,  84  Iowa  567,  51  N.  W.  48. 

56.  "Positively  and  without  eva- 
sion." Indiana  Code  Civ.  Proc.  (1908), 
§365. 

"Each  interrogatory  shall  be  an- 
swered separately  and  fully."  Massa- 
chusetts Rev.  Laws  (1902),  ch.  173, 
§60;  Federal  Equity  Rules,  1912,  Rule 
58. 

"Interrogatories  if  not  demurred  to 
shall  be  plainlv  and  fullv  answered  un- 
der oath."  Ohio  Code  (1910),  §11348; 
Wyoming  Comp.   St.    (1910),    §4419. 
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be  as  definite  as  the  knowledge  of  the  party  permits,57  it  being  his 
duty  to  state  not  only  his  own  knowledge  but  to  inform  himself  as 
fully  as  he  can  as  to  the  facts.58  And  provisions  are  sometimes  made 
by  the  statutes  for  distinguishing  between  what  is  stated  on  personal 
knowledge  and  what  stated  on  information  and  belief.59 

How  specific  the  answers  must  be  is  largely  a  matter  within  the  trial 
court's  discretion.60 

d.  Introducing  New  or  Explanatory  Matter.  —  As  a  general  rule 
the  party  interrogated  is  permitted  to  introduce  new  relevant  matter 
though  not  responsive  to  the  interrogatories,  and  to  make  such  ex- 
planations of  his  answer  as  will  give  a  full  and  fair  understanding  of 
the  matters  inquired  about.61 


"The  answers  shall  be  strictly  re- 
sponsive. ' '  New  Jersey  Comp.  Laws 
(1911),   §140. 

57.  Fischer  r.  Woodruff,  25  Wash. 
67,  64  Pac.  923. 

An  interrogatory  asked  what  was  the 
consideration  of  a  note  and  concluded: 
"State  the  items  and  their  value  fully 
and  clearly."  The  answer  was  that 
the  note  was  given  for  goods  sold  and 
delivered,  but  that  the  party  "could 
not  then  give  the  items  and  value  of 
the  goods  by  items."  This  was  held 
a  sufficiently  positive,  clear  and  full 
answer,  as  it  stated  the  nature  of  the 
consideration  and  that  the  items  could 
not  be  given.  Wheelock  v.  Barney,  27 
Ind.  462. 

58.  "Interrogatories  are  addressed 
to  the  conscience  of  the  party.  They 
do  not  require  him  to  set  down  mere 
rumors,  or  to  simply  state  what  he  has 
been  told.  They  call  for  facts  and 
in  addition  to  the  disclosure  of  such 
personal  knowledge  as  he  may  have,  if 
any,  they  require  such  reasonable  in- 
vestigation on  his  part  by  means  of 
inquiries  from  those  who  are  at  the 
time  subject  to  his  direction  or  con- 
trol as  will  enable  him  to  state  what 
the  facts  are."  Gunn  v.  New  York, 
N.  H.  &  H.  R.  Co.,  171  Mass.  417,  50 
N.   E.   1031. 

Answers  by  corporation  officers  are 
evasive  where  they  studiously  avoid 
the  sources  of  information  in  their 
possession  as  such  officers  and  reply 
that  they  "have  no  personal  knowledge 
as  to  the  matters  inquired  about,  and 
they  know  of  no  officer  of  the  defend- 
ant having  such  personal  knowledge." 
Blair  v.  Sioux  City  &  Pac.  R.  Co.,  109 
Iowa  369,  80  N.  W.  673. 

59.     An      unqualified      statement      of 


fact  shall  be  considered  as  made  of 
his  personal  knowledge.  Kirby's  Dig. 
(Ark.),  1904,  §6162;  Iowa  Code,  §3608; 
Kentucky  Code  (1906),  §147. 

■60.  Pearce  v.  Greek  Boys'  Min.  Co., 
48  Wash.  38;  92  Pac.  773. 

61.  "On  reasons  which  will  be 
found  stated  at  considerable  length  in 
Saltmarsh  v.  Bower,  22  Ala.  221,  it  was 
held  that  a  party  had  the  right  to 
state  facts  pertinent  to  his  suit  or  de- 
fense when  examined  by  his  adversary, 
thoagh  not  responsive  to  interroga- 
tories propounded.  That  case  was  fol- 
lowed until  the  decisions  in  First  Natl. 
Bank  v.  Leland,  122  Ala.  289,  25  So. 
195,  and  Garrison  V.  Glass,  139  Ala. 
512,  36  So.  725.  In  Sullivan  Timber 
Co.  v.  L.  &  N.  R.  R.  Co.,  163  Ala.  125, 
50  So.  941,  the  Leland  and  Garrison 
cases  were  overruled.  And  in  Prest- 
vood  v.  Carlton,  162  Ala.  327,  50  So. 
254,  the  court  repeated  the  reasoning 
and  the  conclusion  of  the  earlier  cases. 
They  are  not  cited  in  the  opinion,  but 
all  the  previous  cases  were  considered 
by  the  court.  Something,  the  writer 
thinks,  may  be  said  in  favor  of  either 
position;  but  the  question  involved  re- 
lates to  a  matter  of  practice  which  it 
is  more  important  to  have  settled  than 
that  it  should  be  settled  exactly  as  it 
ought  to  be.  It  is  settled."  Carwille 
v.   Franklin,   164   Ala.   543,   51    So.   396. 

Arkansas,  Iowa,  Kentucky. — ' '  May 
state  any  new  matter  concerning  the 
same  cause  of  action."  Kirby's  Dig. 
(Ark.),  1904,  §6155;  Iowa  Code,  §3605; 
Kentucky  Code    (1906),   §141. 

The  answers  need  not  be  merely  re- 
isponsive  to  the  interrogatories.  Gwyer 
|f.  Figgins,  37  Iowa  517. 

Indiana. — "The  party  may  in  addi- 
ction   thereto    set    forth    in    his    answer 
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e.  Verification.  —  The  statutes  usually  specify  that  the  answers 
shall  be  verified."2  Merely  attaching  the  jurat  of  the  notary  is  not 
sufficient.03 

19.  Exceptions.  —  In  several  states  a  procedure  is  provided  whereby 
the  interrogated  party  instead  of  answering  excepts  to  the  interroga- 
tories and  a  hearing  is  then  had  on  the  propriety  of  the  questions.8* 

By  Supremo  Court  rule  this  practice  has  recently  been  adopted 
on  the  equity  side  of  the  federal  courts.64a 


all  relevant  matter  in  evidence."    Code 
Civ.  Proc.   (1908),  §365. 

A  party  is  not  bound  to  confine  him- 
self to  a  simple  and  unexplained  nega- 
tive or  affirmative  response  to  the  in- 
terrogatories. "He  may  give  such  ex- 
planations, and  state  such  circum- 
stances as  are  necessary  to  a  full  and 
fair  understanding  of  the  matter  upon 
which  he  is  interrogated.  Indeed,  the 
statute  provides  that  he  may  state  in 
his  answer  'all  the  relative  matters  in 
evidence.'  "  Railsback  v.  Koons,  18 
Ind.   274. 

Louisiana. — "The  party  interrogated 
may  state  some  other  facts  tending  to 
his  defense  provided  they  be  closely 
linked  to  the  fact  on  which  he  has 
been  questioned  and  an  appeal  made 
to  his  conscience."  Code  of  Prac, 
art.  353. 

Massachusetts. — "May  introduce  in- 
to his  answer  any  matter  relevant  to 
the  issue  to  which  the  interrogatory 
relates."  Massachusetts  Rev.  Laws 
(1902),  ch.  173,   §60. 

"These  provisions  secure  to  parties 
the  right  to  make  complete  statements 
of  all  facts  in  relation  to  which  they 
may  be  interrogated  in  any  suit  and 
guard  tbeni  against  being  compelled  to 
make  partial  and  garbled  disclosures 
in  answer  to  artfully  contrived  ques- 
tions." Williams  v.  Cheney,  3  Gray 
(Mass.)    215. 

Amendment  of  Answer. — In  Invest- 
ment Co.  v.  Trueman  (Fla.),  57  So.  663, 
the  court  apparently  recognizes  the 
right  to  amend  an  answer  in  a  proper 
case,  but  held  the  trial  court  had  not 
exceeded  its  discretion  in  refusing  to 
grant  defendant's  motion  to  amend, 
which  was  not  made  until  June  7th 
and  when  the  case  was  actually  being 
tried,  though  the  original  answer  was 
filed  March  20th.  after  which  defend- 
ant had  filed  interrogatories  which 
plaintiff  answered  on  May  8th. 

62.  Alabama  Code  (1907),  §4051; 
Kirby's  Dig.  (Ark.),  1904,  §6163;  Iowa 
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Code,    §3609;    Kentucky   Code    (1906), 


Answers  must  be  in  writing  under 
oath.  Florida  Gen.  St.  (1906),  §1534; 
Massachusetts  Rev.  Laws  (1902),  ch. 
173,  §60;  New  Jersey  Comp.  Laws 
(1911),  p.  4097,  §140;  Federal  Equity 
Rules,  1912,  rule  58. 

"The  opposite  party  to  answer  the 
same  under  oath."  Indiana  Code  Civ. 
Proc.  (1908),  §365. 

"Shall  be  .  .  .  answered  under 
oath."  Ohio  Code  (1910),  §11348; 
Wyoming  Comp.   St.    (1910),    §4419. 

Answers  not  properly  verified  should 
be  suppressed.  Averill  v.  Boyles,  52 
Iowa  672,  3  N.  W.  731. 

63.  The  party  must  verify  by  his 
affidavit,  swearing  that  the  answers  are 
true,  or  true  as  he  believes.  Averill 
v.  Boyles,  52  Iowa  672,  3   N.  W.   731. 

64.  Adverse  party  may  except  in- 
stead of  answering,  "in  which  event 
the  court  shall  determine  as  to  the  pro- 
priety of  the  interrogatories  propound- 
ed and  which  of  them  shall  be  an- 
swered and  within  what  time  such  an- 
swer shall  be  made."  Iowa  Code, 
§3606. 

"The  court  or  a  judge  may  for  good 
cause  and  on  notice  to  the  adverse 
party  order  any  of  the  interrogatories 
to  be  stricken  out  or  amended  or  new 
ones  added."  New  Jersey  Comp.  Laws 
(1911),  p.  4097,  §140. 

Plaintiff  may  object  in  writing  and 
the  judge  shall  decide  summarily  as 
to  pertinency  of  any  question.  Louis- 
iana Code  of  Prac,  art.  350. 

Exceptions  may  be  taken  before  the 
register  at  such  time  as  he  may  pre- 
scribe and  on  reasonable  notice,  and 
subject  to  appeal  to  the  chancellor. 
Alabama  Code   (1907),  §3137. 

64a.  Federal  Equity  Rules,  1912. — 
"Within  ten  days  after  the  service  of 
interrogatories,  objections  to  them,  or 
any  of  them,  may  be  presented  to  the 
court  or  judge,  with  proof  of  notice  of 
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If  part  of  the  interrogatories  are  proper  and  part  not,  the  party  should 
answer  the  one  and  except  to  the  others.05  Such  exceptions  must  be 
filed  prior  to  the  entry  of  the  order  requiring  answers.06 

20.  Motion  To  Strike  Out.  —  Where  the  filing  of  interrogatories 
is  wholly  unwarranted,  they  may  be  stricken  out  on  motion,  or  may  be 
wholly  disregarded.07  But  there  is  a  conflict  as  to  which  practice  to 
follow  where  the  interrogatories  are  merely  irrelevant  or  improper.08 

Where  the  power  to  strike  out  exists,  it  is  a  discretionary  matter  ;69 
but  the  court  should  not  resort  to  the  answers  to  other  interrogatories 
in  determining  the  propriety  of  striking  out.70  On  motion  to  strike 
out  interrogatories  as  a  whole  the  court  may  strike  out  all  though  there 
may  be  some  which  are  unobjectionable.71 

21.  Waiver  of  Right  To  Refuse  To  Answer.  —  One  who  answers 
certain  interrogatories  which  he  might   rightfully  refuse  to   answer 


the  purpose  so  to  do,  and  answers  shall 
be  deferred  until  the  objections  are 
determined,  which  shall  be  at  as  early 
a  time  as  is  practicable.  In  so  far  as 
the  objections  are  sustained,  answers 
shall  not  be  required."  Kule  58,  pro- 
mulgated  Nov.   4,   1912. 

65.  Where  some  of  the  interroga- 
tories were  improper  as  tending  to  in- 
criminate but  others  were  pertinent 
and  did  not  so  tend,  the  proper  prac- 
tice is  to  answer  such  as  are  deemed 
proper  and  object  to  the  others,  and 
the  court  then  rules  as  to  whether  such 
others  shall  be  answered.  Sparks  v. 
J.  S.  Reeves  Co.,  165  Ala.  352,  51  So. 
574. 

66.  "Circumstances  may  arise  which 
will  justify  setting  aside  the  order  and 
hearing  exceptions  filed  subsequently." 
By  consenting  to  an  order  requiring  that 
the  interrogatories  be  answered  the 
party  waives  the  right  to  interpose  ob- 
jections to  their  regularity  and  propri- 
ety-. Free  V.  Western  Union  Tel.  Co., 
135  Iowa  69,  110  N.  W.  143,  construing 
§3606  of  the  code. 

67.  Smith  v.  International  Merc.  Co., 
154  Fed.   786. 

68.  Where  interrogatories  are  not 
relevant  or  it  is  not  proper  to  answer 
them  for  any  reason,  appellant  should 
move  the  court  to  reject  them.  Combs 
V.  Union  Trust  Co.,  146  Ind.  688,  46 
N.  E.  16;  Stevens  v.  Flannigan,  131 
Ind.  222,  30  N.  E.  898;  Cincinnati,  etc. 
R.  Co.  V.  Howard,  124  Ind.  280,  24  N. 
E.   892. 

It  is  the  duty  of  the  court  to  strike 
out  interrogatories  which  are  unneces- 
sarily prolix.  Grumbrecht  V.  Parry, 
32  W.  R.   (Eng.)   558. 


In  order  to  avail  oneself  of  his  right 
to  decline  to  answer  interrogatories  be- 
cause not  proper,  he  must  answer  under 
oath  stating  his  reason  for  declining. 
Spinney  v.  Boston  Elev.  R.  Co.,  188 
Mass.  30,  73  N.  E.  1021;  Hobbs  v. 
Stone,   5   Allen    (Mass.)    109. 

Where  the  party  interrogated  objects 
to  part  of  the  questions  as  not  being 
material,  his  proper  procedure  is  to  an- 
swer such  as  are  pertinent  and  take 
judgment  and  ruling  of  the  court  upon 
such  as  he  claims  are  impertinent. 
Harding  v.  Morrill,  136  Mass.  291. 

69.  Elliott  v.  Lyman,  3  Allen  (Mass.) 
110. 

70.  Elliott  v.  Lyman,  3  Allen  (Mass.) 
110. 

71.  Oppenheim  &  Co.  v.  Sheffield 
(1893),  L.  R.  1  Q.  B.  5.  To  same  ef- 
fect, Allhusen  v.  Labouchere  (1878),  L. 
R.  3  Q.  B.  Div.  654. 

Harmless  Error.  —  Interrogatories 
about  relevant  matters  which  are  not 
disputed,  if  stricken  out  constitute 
harmless  error.  Stevens  v.  Flannigan, 
131  Ind.  222,  30  N.  E.  S98. 

Interrogatories  stricken  out  on  mo- 
tion held  immaterial  where  the  facts 
as  to  which  they  seem  material  were 
admitted  by  the  interrogated  party  in 
an  amended  pleading  and  no  motion 
was  made  to  submit  the  rejected  inter- 
rogatories after  such  amendment.  Mur- 
rilla  17.  Guis,  51  Wash.  93,  98  Pac.  100. 

There  is  no  error  in  striking  out 
plaintiff's  interrogatories,  even  assum- 
ing they  were  material,  where  defend- 
ant covered  all  by  statements  in  his 
answer  which  was  verified  and  was  also 
a  witness  on  the  trial.  Du  Clos  r.  Batch 
eller,   17  Wash.   389,   49   Pac.   483. 
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does  not  waive  his  right  to  refuse  to  answer  other  similar  inter- 
rogatories.™ 

22.  Filing  Additional  Interrogatories.  —  Some  statutes  provide 
for  the  filing  of  additional  interrogatories  on  notice  and  cause  shown.73 
Even  where  there  is  no  such  statute  the  practice  is  sometimes  per- 
mitted;74 but  leave  of  court  is  necessary,75  and  the  matter  is  one  of 
discretion  with  the  court.70 

F.  Effect  of  Failure  To  Answer.  —  1.  The  Remedies  Stated. 
Where  a  party  fails  to  answer  interrogatories  or  to  appear  and  give 
his  evidence  on  the  examination,  the  statutes  often  provide  that  he 
shall  be  compelled  to  answer  by  being  treated  as  if  in  contempt.77 
Such  statutes  frequently  give  the  specific  right  to  dismiss  the  action, 
or  strike  out  the  pleadings  and  give  judgment  as  on  default  ;78  and  such 


72.  Interrogatories  were  clearly  not 
within  the  statute  because  they  sought 
to  ascertain  the  adverse  party's  evi- 
dence. He  answered  in  part  but  re- 
fused as  to  the  balance  and  the  mov- 
ing party  claimed  that  having  disclosed 
part  he  was  bound  to  disclose  all.  Davis 
r.   Mills,   163   Mass.  481,  40   N.   E.   852. 

73.  New  Jersev  Comp.  Laws  (1911), 
p.  4097,  §140. 

74.  In  Hancock  v.  Franklin  Ins.  Co., 
107  Mass.  113,  it  was  said  that  the  stat- 
ute only  gives  a  party  the  right  to 
interrogate  his  adversary  once,  but  the 
practice  is  to  permit  additional  inter- 
rogatories to  be  filed  in  the  discretion 
of  the  court,  where  new  or  unexpected 
facts  are  disclosed  in  the  answers  or 
for  some  reason  not  involving  neglect 
on  the  part  of  the  interrogator  he  has 
failed  to  obtain  the  information  sought. 

75.  One  may  disregard  an  additional 
interrogator}'  subsequently  filed  with- 
out leave  of  court  granted  to  file  same. 
Wetherbee  v.  Winchester,  128  Mass.  293. 

Federal  Equity  Rules,  1912.— "But 
no  party  shall  file  more  than  one  set 
of  interrogatories  to  the  same  party 
without  leave  of  the  court  or  judge." 
Rule  58,  promulgated  Nov.  4,  1912. 

76.  After  a  party  has  propounded  in- 
terrogatories which  have  been  answered, 
"the  court  was  under  no  obligation  to 
permit"  further  interrogatories.  "They 
should  have  filed  these  interrogatories 
with  the  others."  Davis  V.  Davis,  119 
Ind.    511,   21    N.    E.   1112. 

77.  Florida. — Treated  as  a  contempt 
of  court  and  oral  examination  directed 
thereupon.  Florida  Gen.  St.  (1906), 
§§1534,   1535. 

Indiana. — "The  court  may  enforce 
the  answer  by  attachment  or  other- 
wise."    Indiana  Code  Civ.  Proc,  §365. 
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This  provision  is  not  affected  by  the 
provision  of  the  statute  permitting 
pleadings  to  be  stricken  out  as  sham 
when  shown  to  be  such  by  the  in- 
terrogatories. Fitch  v.  Citizens'  Nat. 
Bank,  97  Ind.  211. 

Maryland. — "Answers  to  such  inter- 
rogatories may  be  compelled  by  attach- 
ment." Maryland  Pub.  Gen.  Laws 
(1904),  art.  16,  §156. 

New  Jersey. — "If  the  party  refuse 
to  answer  the  court  or  judge  shall  com- 
pel the  party  to  answer,  if  the  party 
examining  is  legally  entitled  to  have 
an  answer."  New  Jersey  Comp.  St. 
(1910),   p.    4099,    §146. 

78.  Alabama. — Defendant  may  be 
compelled  to  answer  complainant 's  in- 
terrogatories filed  after  bill  by  attach- 
ment, or  rendering  decree  granting  re- 
lief to  complainant,  or  may  extend  time 
for  such  answers  to  be  made.  Code 
(1907),    §3135. 

Arkansas,  Iowa,  Kentucky. — ' '  The 
court  may  compel  answers  to  inter- 
rogatories by  process  of  contempt  and 
may,  on  the  failure  of  the  party  to 
answer  them  after  reasonable  time  al- 
lowed therefor,  dismiss  the  petition  or 
strike  the  pleading  of  the  party  so 
failing  from  the  files."  Kirby's  Dig. 
(Ark.),  1904,  §6166;  Iowa  Code,  §3611; 
Kentucky  Code  (1906),  §151. 

New  jersey. — "The  court  or  a  judge 
may,  for  the  purpose  of  compelling  an 
answer,  attach  for  contempt,  suppress 
the  defense,  or  stay  or  dismiss  the  pro- 
ceedings." Comp.  Laws  (1910),  p. 
4097,    §140. 

Dakotas  and  Carolinas. — "If  a  party 
refuse  to  attend  and  testify  ...  he 
may  be  punished  as  for  a  contempt  and 
his'  complaint,  answer  or  reply  may  be 
stricken     out."      North     Dakota    Rev. 
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right  is  also  given  by  some  statutes  which  do  not  provide  for  punish- 
ment as  for  a  contempt.70 

By  the  new  federal  rules  of  equity  practice  full  power  is  given  the 
courts  to  enforce  answer  by  any  of  the  above  enumerated  methods.703- 

Some  of  the  statutes  apply  the  same  remedies  where  parties  answer 
evasively  or  insufficiently.80 


Code  (1905),  §7249;  South  Carolina 
Code  Civ.  Proc.  (1902),  §395;  South  Da- 
kota Code  Civ.  Proe.  (1910),  §483.  To 
same  effect,  North  Carolina  Revisal  of 
1905,   §869. 

Ohio,  Wyoming. — "Answer  to  inter- 
rogatories may  be  enforced  by  an  or- 
der of  dismissal,  judgment  by  default 
or  by  attachment,  as  the  justice  of  the 
case  requires."  Ohio  Code  (1910), 
§11350.  To  same  effect,  Wyoming  Comp. 
St.   (1910),   §4421. 

Washington. — "If  a  party  refuse  to 
attend  and  testify  at  the  trial,  or  to 
give  his  deposition,  or  to  answer  any 
interrogatories  filed,  his  complaint,  an- 
swer or  reply  may  be  stricken  out  and 
judgment  taken  against  him,  and  he 
may  also  in  the  discretion  of  the  court 
be  proceeded  against  as  in  other  eases 
for  a  contempt."  Remington  &  Bals. 
Code    (1910),   §1230. 

Wisconsin. — ' '  If  any  party  lawfully 
required  to  appear  and  testify  as  pro- 
vided in  this  chapter,  either  within  or 
without  the  state,  shall  neglect  or  re- 
fuse so  to  do,  he  may  be  punished  as 
for  a  contempt  and  his  pleading  strick- 
en out  and  judgment  given  against  him 
as  upon  default  or  failure  of  proof." 
Wisconsin    St.    (1898),    §4097. 

As  to  right  to  strike  out  pleadings 
because  in  contempt  in  the  absence  of 
specific  statutory  authority,  see  the 
title  "Contempt." 

79.  By  Alabama  Code  (1907),  §3134, 
on  failure  to  answer  interrogatories  filed 
after  bill,  complainant's  bill  will  be  dis- 
missed. 

Connecticut. — "If  a  party  fails  to 
comply  with  such  order  of  disclosure 
or  production  he  shall  be  non-suited  or 
defaulted,  and  upon  motion  to  set  aside 
such  non-suit  or  default  the  court  may 
grant  the  motion  upon  compliance  with 
terms  as  the  court  may  impose." 
Gen.  St.    (1902),   §730. 

By  Louisiana  Code  of  Prac,  art., 
349.  on  failure  to  answer  the  interroga- 
tories  are   taken   as   confessed. 

Mississippi.  —  Nonresident  plaintiff 
dismissed;    or   defendant's   plea   or   an- 


swer taken  off  file  and  judgment  by  de- 
fault entered,  or  bill  taken  for  con- 
fessed.    Code   (1906).  §1938. 

79a.  Federal  Equity  Rules,  1912. — 
"The  court  or  judge,  upon  motion  and 
reasonable  notice,  may  make  all  such 
orders  as  may  be  appropriate  to  enforce 
answers  to  interrogatories  or  to  effect 
the  inspection  or  production  of  docu- 
ments in  the  possession  of  either  party 
and  containing  evidence  material  to 
the  cause  of  action  or  defense  of  his 
adversary.  Any  party  failing  or  refus- 
ing to  comply  with  such  an  order  shall 
be  liable  to  attachment,  and  shall  also 
be  liable,  if  a  plaintiff,  to  have  his 
bill  dismissed,  and  if  a  defendant,  to 
have  his  answer  stricken  out  and  be 
placed  in  the  same  situation  as  if  he 
had  failed  to  answer."  Rule  58,  pro- 
mulgated Nov.  4,  1912. 

80.  Alabama. — "When  the  answers 
are  not  full  or  are  evasive  the  court 
may  either  attach  the  party  and  cause 
him  to  answer  fully  in  open  court  or 
tax  him  with  so  much  costs  as  may 
be  just,  and  continue  the  cause  until 
full  answers  are  made,  or  direct  a  non- 
suit or  judgment  by  default  or  decree 
pro  confesso .  to  be  entered,  or  render 
such  judgment  or  decree  as  would  be 
appropriate  if  such  defaulting  party  of- 
fered no  evidence."  Code  (1907), 
§3134. 

Arizona  and  Texas. — If  the  party  in- 
terrogated refuses  to  answer,  the  officer 
executing  the  commission  shall  certify 
such  refusal  and  any  interrogatory 
which  the  party  refuses  to  answer  or 
which  he  answers  evasively  shall  be 
taken  as  confessed.  Arizona  Rev.  St. 
(1901),  §2531;  Texas  Rev.  St.  (1S95), 
art.  2297. 

Georgia. — One  failing  or  refusing  to 
answer  or  answering  evasively  shall  be 
"subject  to  attachment  for  contempt 
and  the  court  may  also  dismiss  his  ease 
if  he  be  plaintiff,  or  strike  his  pleas 
if  he  be  defendant,  or  give  such  other 
direction  to  the  cause  as  is  consistent 
with  justice  and  equity."  Code 
(1895),'  §3956. 
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The  procedure  on  contempt  is  not  within  the  scope  of  this  title.81 
2.  Construction  of  Statutes.  —  These  remedies  were  unknown  at 
common  law,  and  being  in  derogation  thereof  are  strictly  construed.82 
And  the  court  must  not  read  into  them  additional  powers,  as  refusing 
to  hear  the  party  as  a  witness,83  or  considering  the  truth  of  the  answers 
as  either  admitted  or  denied.84  They  are  recognized  as  being  severe  in 
their  consequences  and  so  not  to  be  lightly  employed.85  But  at  the 
same  time  they  are  an  efficient  means  of  accomplishing  the  object  of 
the  statute.86  They  are  analogous  to  the  old  equity  practice  to  punish 
for  contempt  where  a  party  failed  to  answer  interrogatories.87 
These  statutes  have  uniformly  been  held  constitutional.88 


In  Massachusetts,  the  party  is  first 
called  upon  on  motion  to  expurge, 
amend  or  answer  and  is  then  non-suited. 
Massachusetts  Eev.  Laws  (1902),  ch. 
173,   §§64,   66. 

Tennessee. — "If  the  answer  is  not 
filed  in  the  time  prescribed,  or  if  it  is 
not  full,  or  is  evasive,  unless  further 
time  is  given,  the  party  filing  the  peti- 
tion is  entitled  to  take  the  same  for 
confessed,  or  to  proceed  by  process  of 
contempt  to  enforce  a  full  and  satis- 
factory answer,  as  in  the  court  of 
chancery."  Shannon's  Code  (Tenn.), 
§5692. 

Virginia. — "When  the  court,  in  which 
the  case  is  or  whose  commissioner  is- 
sued the  summons,  is  satisfied  that  the 
interrogatories  are  relevant,  and  such 
as  the  person  to  whom  they  are  pro- 
pounded would  be  bound  to  answer  up- 
on a  bill  for  discovery,  and  sees  also 
that  the  interrogatories  have  not  been 
unreasonably  delayed,  it  may,  if  the 
said  person  does  not,  in  a  reasonable 
time,  file  answers  thereto,  upon  oath, 
or  if  he  file  answers  which  are  evasive, 
attach  him  and  compel  him  to  answer 
in  open  court,  or  to  answer  more  ex- 
plicitly. It  may  also,  if  it  see  fit,  set 
aside  a  plea  of  his,  and  give  judgment 
by  default,  or,  if  he  be  plaintiff,  or- 
der his  suit  to  be  dismissed  with  costs, 
or  if  he  be  claiming  a  debt  before  a 
commissioner  disallow  such  claim." 
Pollard's   Code    (1904),   §3370. 

81.  See  the  title  "Contempt." 

82.  Hence,  the  jurisdiction  is  lim- 
ited and  the  record  must  show  the  same 
affirmatively.  Goodwater  Warehouse 
Co.  v.  Street,  137  Ala.  621,  34  So.  903. 

83.  Corporation  failed  to  answer 
through  its  servant  as  required  by  the 
statute  and  then  offered  him  as  a  wit- 
ness. Mobile  &  O.  R.  Co.  V.  Seeles, 
100  Ala.  368,  13  So.  917. 
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84.  Under  a  statute  permitting  the 
court  to  attach  for  contempt,  compel 
answer,  or  strike  out  pleadings,  the 
court  cannot  consider  the  truth  of  the 
answers  as  either  admitted  or  denied. 
Jackson  v.  Hughes,  6  Ala.  257;  Alston 
v.  Graves,  6   Ala.  174. 

85.  "The  severe  consequences  of  a 
failure  to  answer  interrogatories  under 
this  statute  should  not  be  visited  on 
complainants  except  where  there  has 
undoubtedly  been  ample  time  to  com- 
ply with  the  requirements."  McLean 
v.  Latchford,  60  Miss.  169,  construing 
Code  (1880),  §1943,  which  is  similar 
to  Code  (1906),  §1938,  as  to  this  clause. 

86.  The  purpose  of  the  provision  is 
to  compel  the  party  to  answer  by  giv- 
ing his  adversary  the  benefit  of  an  ad- 
mission upon  his  refusal  to  answer. 
"It  is  a  just  requirement  and  a  most 
efficacious  method  of  accomplishing  the 
object  in  view."  Smith  v.  Olsen,  92 
Tex.  181,  46  S.  W.  631. 

87.  So  held  as  to  the  provision  re- 
garding striking  of  pleadings.  Eck  V. 
Hatcher,   58   Mo.   235. 

88.  Is  not  unconstitutional  as  de- 
priving of  property  without  due  process 
of  law.  The  legislative  power  to  pro- 
vide for  a  discovery  implies  a  power 
to  punish  for  failure  to  make  the  dis- 
covery. "The  conditions  of  a  refusal 
become  the  law  of  the  land,  and  to 
pursue  the  statute  is  due  process  of 
law.  Bagg's  case  cited  in  Hovey  v. 
Elliot,  167  U.  S.  416."  Illinois  Cent. 
R.  Co.  r.  Sanford,  75  Miss.  862,  23 
So.  355.  See  also  Lawson  v.  Black 
Diamond  Coal  Min.  Co.,  44  Wash.  26, 
86    Pac.    1120. 

Does  not  take  away  party's  right  to 
be  heard  in  his  own  defense.  It  is 
"due  process  of  law"  within  the  con- 
stitution. Illinois  Cent.  R.  Co.  v.  San- 
ford,  75  Miss.  862,  23  So.  355,  942. 
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3.  Right  Is  Discretionary.  —  It  is  uniformly  held  that  the  court 
has  a  very  wide  discretion  in  the  matter  of  enforcing  these  remedies.8'-' 
Even  though  the  statute  does  not  in  terms  so  provide  it  is  within  the 
court's  power  to  grant  additional  time  instead  of  enforcing  the  remedy 
strictly.90  And  which  of  several  remedies  will  be  applied  is  also  for 
the  court  to  determine  as  to  it  seems  just  and  proper  under  the  cir- 
cumstances.91 However,  where  the  defaulting  party  wholly  neglects 
to  answer  or  show  any  excuse  the  court  should  act,92  and  properly 
refuses  to  act  where  the  deposition  sought  was  clearly  for  an  improper 
purpose.93  But  where  the  court  refused  to  apply  even  the  most  mod- 
erate penalty  the  higher  court  will  interfere.94 

4.  Wilful  Refusal  Necessary.  —  Where  there  has  been  no  element 


89.     Rogers    v.    Fate,    113    Wis. 
80  N.  W.  186. 


364, 


As  to  non-suit.  Horton  v.  Driskell, 
13  Wyo.  66,   77  Pac.  354. 

As  to  judgment  by  default.  New- 
burg,  Petroleum  Co.  v.  Weare,  44  Ohio 
St.  604,  9  N.  E.  845.  See  also  Long- 
streth,  etc.  Mfg..  Co.  v.  Halsey,  4  Ohio 
C.  C.  307. 

As  to  striking  out  pleadings.  Fidel- 
ity Nat.  Bank  v.  Adams,  38  Wash.  75, 
80  Pac.  284;  Eastern  R.  Co.  V.  Tuteur, 
127  Wis.  382,  105  N.  W.  1067. 

As  to  giving  judgment  where  answers 
are  evasive.  Culver  v.  Alabama  Mid- 
land R.  Co.,  108  Ala.  330,  18  So.  827. 
See  also  Ex  parte  Grantland,  29  Ala.  69. 

90.  Jackson    v.   Hughes,    6   Ala.   257. 
The    statutory     time    is    a    minimum 

limit  only.  It  is  no  objection  that  an 
additional  time  be  given.  At  least,  in 
the  absence  of  some  showing  that  the 
time  was  unreasonably  prolonged.  Lari- 
more  v.  Bobb,  114  Mo.  446,  21  S.  W. 
922. 

Where  party  fails  to  answer  court 
may  continue  and  may  modify  or  va- 
cate the  order  of  continuance.  Ex  parte 
McLondon,  33   Ala.   276. 

It  is  within  the  discretion  of  the 
trial  court  to  delay  the  non-suit  or  de- 
fault as  long  as  he  may  think  reason- 
able. Stern  v.  Filene,  14  Allen  (Mass.) 
9;  Townsend  v.  Gibbs,  11  Cush.  (Mass.) 
158. 

91.  City  of  Bessemer  v.  Southern  R. 
Co.,  157  Ala.  428,  48  So.  103. 

On  appeal  it  will  not  be  presumed 
that  the  trial  court  would  have  entered 
judgment  by  default.  Mobile  &  O.  R. 
Co.  v.  Seales,  100  Ala.  368,  13  So.  917. 

But  see  Goodwin  v.  Harrison,  6  Ala. 
438,  where  the  court  says:  "We  think 
it  must  be  construed  as  giving  the  ad- 


verse party  the  election  to  select  either 
of  the  various  modes  pointed  out,  as 
otherwise  the  object  of  the  enactment 
might  oftentimes  be  successfully  evad- 
ed." 

"It  is  clearly  discretionary  with  the 
court  under  the  statute  whether  it  will 
resort  to  the  extreme  remedy  of  strik- 
ing out  the  pleadings  and  ordering 
judgment."  Eastern  R.  Co.  v.  Tuteur, 
127  Wis.  382,  105  N.  W.  1067. 

It  is  discretionary  with  the  court 
to  attach  the  party  in  default,  to  con- 
tinue the  case,  or  to  non-suit  or  strike 
out  pleas.  Heirs  of  Lucas  v.  Tarver, 
32    Ga.    262. 

It  is  a  matter  wholly  within  the  dis- 
cretion of  the  court  whether  it  will 
grant  additional  time  on  the  default- 
ing party's  motion  so  to  do  or  will 
non-suit  him.  Harding  v.  Noyes,  125 
Mass.  572.  See  also  Harding  v.  Mor- 
rill,  136  Mass.   291. 

92.  Where  defendant  wholly  neg- 
lects to  answer  or  to  show  cause  why 
he  should  be  given  additional  time  to 
answer,  it  is  plaintiff's  right  to  have 
a  judgment  of  non-suit.  Townsend  v. 
Gibbs,    11    Cush.    (Mass.)    158. 

93.  It  is  a  matter  for  the  court's 
discretion,  but  there  is  no  abuse  of 
that  discretion  where  the  deposition  was 
clearly  intended  for  an  ulterior  purpose 
and  not  for  its  only  legitimate  use, 
which  is  to  use  it  at  the  trial.  Tyson 
v.  Farm  &  Home  Saw  &  L.  Assn.,  156 
Mo.   588,   87   S.   W.   740. 

94.  "The  most  moderate  penalty  for 
such  default"  is  a  continuance.  Hence, 
the  trial  court's  failure  to  grant  the 
interrogating  parties'  motion  for  con- 
tinuance is  error.  Brown  v.  Mercier, 
82  Ga.  550,  9  S.  E.  471.  See  also  Heir* 
of  Lucas  v.  Tarver,  32  Ga.  262. 
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of  wilfulness  in  the  refusal  to  answer,  the  various  penalties  will  not 
be  enforced,95  and  the  courts  uniformly  refuse  to  exercise  the  power 
where  the  party  offers  a  good  excuse  for  his  refusal  and  makes  the 
disclosure.06  But  where  the  party  has  once  wilfully  refused  he  will 
not  be  allowed  to  escape  the  consequences  of  such  refusal  by  answer- 
ing.07 

This  is  not  a  matter  for  the  court  to  take  up  on  its  own  motion.08 


95.  It  is  only  in  case  of  deliberate 
refusal  to  answer  that  the  interroga- 
tories are  taken  as  confessed.  Texas 
&  P.  E.  Co.  i\  Winder  (Tex.  Civ.  A  pp.), 
31  S.  W.  715;  Eobertson  r.  Melasky,  84 
Tex.  559,  19  S.  W.  776;  Bounds  v.  Lit- 
tle, 75  Tex.  316,  12  S.  W.  1109;  San- 
born v.  Bush,  41  Tex.  Civ.  App.  24, 
91  S.  W.  883. 

96.  Norton  v.  Davis,  83  Tex.  32,  18 
6.  W.  430. 

It  is  not  error  to  refuse  to  allow 
cross-interrogatories  to  be  taken  as  con- 
fessed for  failure  to  answer  where  the 
same  matters  are  fully  answered  on 
direct  interrogatories  and  the  party  also 
appeared  and  testified  on  the  trial. 
McLaughlin  V.  Carter,  13  Tex.  Civ.  App. 
694,  37  S.  W.  666.  See  also  Texas  & 
P.  E.  Co.  r.  Winder  (Tex.  Civ.  App.), 
31  S.  W.  715. 

Interrogatories  not  taken  as  con- 
fessed where  party  thought  he  was 
entitled  to  witness  fees,  and  so  refused 
to  testify.  Upon  being  informed  to 
the  contrary  he  offered  to  testify  but 
the  notary  had  already  made  his  return. 
Donaldson  v.  Dobbs,  35  Tex.  Civ.  App. 
439,  80  S.  W.  1084. 

Appellee  having  made  admissions  at 
the  trial,  "appellant  cannot  well  sup- 
port a  claim  that  he  was  prejudiced  by 
the  refusal  of  the  court  to  require  the 
appellee  by  answers  to  interrogatories 
to  furnish  evidence  in  support  of  the 
pleas"  admitted.  Mertens  v.  Hubbell 
Pub.  Co.   (Ala.),  58  So.  679. 

It  is  not  error  to  refuse  to  strike  out 
the  complaint  and  dismiss  the  action  for 
failure  of  complainant  to  answer  in- 
terrogatories when  it  appears  that  same 
were  answered  as  soon  as  objections 
thereto  on  the  ground  of  materiality 
and  relevancy  were  ruled  on  by  the 
court.  Knapp  v.  Order  of  Pendo,  36 
Wash.  601,  79  Pac.  209. 

It  must  appear  that  the  refusal  was 
contumacious.  So  the  pleading  should 
not  be  stricken  where  the  party  made 
it  clear  that  he  only  refused  to  testify 
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under  advice  of  counsel,  and  because 
he  thought  the  questions  not  proper  and 
expressed  his  willingness  to  answer  if 
the  court  should  hold  the  questions  rele- 
vant and  proper.  Clafflin  v.  Brownfield, 
88  Ind.  305.  See  also  Citizens'  Nat. 
Bank  v.  Alexander,  34  Ind.  App.  596, 
73  N.  E.  279. 

97.  If  the  person  has  ever  wilfully 
refused  to  testify,  he  should  be  con- 
cluded. Bounds  v.  Little,  75  Tex.  316, 
12  S.  W.  1109. 

To  permit  a  person  to  testify  or  to 
propound  interrogatories  to  himself  aft- 
er he  has  once  refused  to  testify  simply 
because  he  has  discovered  that  his  con- 
tumacious conduct  has  caused  his  an- 
swers to  be  taken  as  confessed  would 
render  the  provision  nugatory.  Wein- 
ert  v.  Sim  an  g,  29  Tex.  Civ.  App.  435, 
68  S.  W.  1011. 

Dismissal  is  a  matter  of  discretion 
and  will  not  be  reviewed  unless  abused. 
There  was  held  to  be  no  such  abuse 
where  plaintiff  in  ejectment  failed  to 
answer  interrogatories  as  to  his  les- 
sor's residence.  On  hearing  of  mo- 
tion to  dismiss,  plaintiff  stated  that  he 
did  not  know  where  lessor  lived  but 
was  trying  to  find  out.  He  should  have 
shown  the  court  what  he  had  done  to 
find  his  lessor  and  procure  his  an- 
swers to  the  interrogatories.  Kennedy 
v.  Guise,  62  Ga.   304. 

There  was  no  abuse  of  discretion  in 
striking  pleadings  from  the  files  where 
the  party  had  once  disobej^ed  an  order 
to  give  his  deposition  and  on  present- 
ing his  excuse  had  been  reinstated  with 
additional  time  given  to  appear  before 
the  notary  and  had  then  again  failed 
to  appear  and  had  not  asked  for  any 
additional  time  or  offered  any  excuse 
for  not  appearing.  Larimore  v.  Bobb, 
114  Mo.  446,  21   S.  W.  922. 

98.  The  court  cannot  of  its  own  mo- 
tion take  into  consideration  the  fact 
that  the  party  was  ignorant  and  did 
not    realize    the    effect    of    his    refusal. 
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The  practice  is  for  the  party  to  move  to  suppress  the  certificate  of 
the  notary  stating  the  facts    and    circumstances    of    the    refusal." 

5.  Right  to  Jury  Trial  as  Affecting.  —  Where  the  damages  can 
only  be  computed  by  a  jury  it  is  of  course  necessary  to  send  the  matter 
to  a  jury  as  in  the  case  of  other  defaults.1  But  the  default  may  be 
entered  though  a  jury  trial  has  been  demanded. - 

6.  Effect  of  Amendment  Making  Disclosure  Unnecessary.  —  De- 
fault ought  not  to  be  entered  where  the  evidence  to  be  adduced  by  the 
interrogatories  would  not  be  admissible  as  the  pleadings  stand  at  that 
time.3 

7.  As  Against  Officers  of  Corporations.  —  Where  officers  of  cor- 
porations fail  to  answer  they  should  be  proceeded  against  personally.* 

8.  Waiver  of  Right.  —  One  waives  his  right  to  the  remedy  by  vol- 
untarily going  on  with  the  trial  after  the  failure  to  answer.5 


Locust   v.    Randle,    46    Tex.    Civ.    App. 
544,  102  S.  W.  946. 

99.  Weinert  v.  Simang,  29  Tex.  Civ. 
App.  435,  68  S.  W.  1011;  Wofford  V. 
Farmer,  90  Tex.  651,  40  S.  W.  788; 
McLaughlin  v.  Carter,  13  Tex.  Civ.  App. 
694,  37  S.  W.  666;  Texas  &  P.  R.  Co. 
v.  Winder  (Tex.  Civ.  App.),  31  S.  W. 
715. 

1.  Young  v.  Lemore,  3  Ala.  295. 
Compare,  Independent  School  Bist.  v. 
Solon,  etc.,  148  Iowa  154,  125  N.  W. 
184;    Perry  v.   Heighton,   26   Iowa   451. 

2.  The  act  of  1837  authorized  the 
court  to  set  aside  defendant's  plea  or 
pleas.  The  present  act  reads  "may 
direct  judgment  by  default  to  be  en- 
tered." This  "only  changes  the  stat- 
ute so  as  to  make  it  strictly  conform 
to  the  construction  previously  placed 
upon  the  original  act  and  emphasizes 
it."  Allen  v.  Lathrop,  Hatton  Lumb. 
Co.,  90  Ala.  490.  8  So.  129,  citing  Young 
V.  Lemore,  3  Ala.  295. 

3.  Though  occasion  might  arise  for 
punishing  the  offending  party  for  not 
obeying  the  order  to  answer  where  there 
is  nothing  to  indicate  "bad  faith  or 
the  purpose  of  trifling  with  the  order 
of  the  court,"  the  party  having  im- 
mediately upon  demand  for  default  be- 
cause of  failure  to  answer  amended  his 
pleading,  thereby  making  answers  to 
the  interrogatories  unnecessary,  a  de- 
fault should  not  be  entered.  Free  v. 
Western  Union  Tel.  Co.,  135  Iowa  69, 
110    N.    W.    143. 

4.  The  remedy  is  to  proceed  against 
him  for  contempt,  not  to  strike  out 
the    corporation 's    pleading.      McWill- 


iams    v.    Dickson    Co.,    10    Ont.    L.    It. 
639. 

Assuming  that  a  municipal  corpora- 
tion is  subject  to  an  order  for  com- 
pulsory answers  to  interrogatories,  it 
can  only  answer  through  its  officers  or 
agents.  "These  persons  ma\  or  may 
not  be  able  to  respond  from  personal 
knowledge,  and,  if  their  answers  are 
in  some  respects  indefinite  and  incom- 
plete, it  does  not  follow  that  the  per- 
sons making  them  are  perverse  or  un- 
candid,  or  that  the  municipality  should, 
upon  that  account,  be  deprived  of  a 
hearing  upon  the  merits  of  its  case." 
Modern  Steel,  etc.  Co.  V.  Van  Buren 
County,  126  Iowa  606,  102  N.  W.  536. 
5.  Stern  V.  Filene,  14  Allen  (Mass.)  9. 
Where  defendant  at  no  time  calls  the 
trial  court's  attention  to  the  fact  that 
interrogatories  annexed  to  his  answer 
have  not  been  answered,  he  cannot  take 
advantage  thereof  on  the  appeal.  Gar- 
vin V.  Cannon,  53  Iowa  716,  6  N.  W. 
122.  To  same  effect,  Sully  v.  Wilson,  44 
Iowa   394. 

In  B.  H.  Baldwin  V.  Moses  (Iowa), 
136  N.  W.  195,  see  also  123  N.  \V.  VS9, 
the  court  says  that  when  plaintiff  failed 
to  answer  "it  was  doubtless  the  righl 
of  defendant  to  demand  that  a  day  lie 
fixed  for  the  filing  of  appropriate  an- 
swers by  the  proper  persons,  and  that 
upon  failure  to  do  so  the  plaintiff's 
action  would  be  dismissed.  Such  relief 
was  not  asked  by  defendant,  and  we 
are  not  prepared  to  say  thai  a  reversal 
should  be  ordered  because  the  court  of 
its  own  motion  did  not  enter  such  an 
order." 

Vol.  VII 


602 


DISCOVERY 


9.  Leave  To  File  Additional  Answer.  —  It  is  discretionary  with 
the  court  to  permit  additional  answers  to  be  filed.6 

10.  Right  To  Be  First  Heard  on  Propriety  of  Questions.  —  Before 
being  visited  with  the  severe  penalties  of  the  statutes  the  party  should 
be  given  an  opportunity  to  be  heard  on  the  propriety  of  the  questions 
propounded.7 

11.  Summons  or  Subpoena  From  Examining  Officer.  —  It  has  been 
held  that  a  summons  or  subpoena  from  the  examining  officer  must  be 
served  before  the  party  will  be  in  default.8 

12.  Ruling  To  Answer  Before  Enforcing  Penalty.  —  The  practice 
obtains  in  some  stales  of  having  the  court  formally  rule  the  party 
to  answer  within  a  specified  time  before  he  is  defaulted. J  Such  ruling 
may  be  refused  where  the  burden  is  thrown  upon  the  court  of  picking 
out  a  few  relevant  interrogatories  from  a  mass  of  irrelevant  ones.10 


6.  Spinney  v.  Boston  Elec.  R.  Co.,  | 
188  Mass.  30,  73  N.  E.  1021. 

7.  "If  upon  the  refusal  of  the  party 
to  answer  the  circuit  court  should  be 
of  the  opinion  that  such  refusal  was 
captious  or  intended  for  delay  it  is 
invested  with  plenary  power  to  pass 
such  order  as  will  do  justice  in  the 
premises.  If,  on  the  other  hand,  it 
finds  that  the  original  Ex  parte  order 
was  improvidently  granted,  it  should 
not  hesitate  to  set  it  aside."  Thurston 
v.  Adkins,  19  Ga.   464. 

"Whether  interrogated  party  must  ob- 
ject and  answer,  or  move  to  strike  out, 
see  supra,  III,  C,  19;  III,  D,  13;  III, 
E,  19,  20. 

8.  And  the  party  seeking  to  inter- 
rogate should  have  appeared  also  be- 
fore his  adversary  can  be  in  contempt. 
Bish  V.  Beattv,  'ill  Ind.  403,  12  N. 
E.    523. 

9.  Gates  v.  Thayer,  93  Ind.  156;  Mc- 
Xa?nara  r.  Ellis,  14  Ind.  516;  Key  V. 
Robinson,   S  Ind.   368. 

Continuance  not  granted  before  rule 
to  answer.  See  Rice  v.  Derby,  7  Ind. 
649. 

The  rule  must  fix  the  time  to  answer. 
Rieley  V.  Whitcher.  IS  Ind.  45S. 

Where  interrogatories  are  attached  to 
an  answer  which  requires  no  reply  the 
court  should  be  asked  to  fix  a  time 
within  which  the  interrogatories  shall 
be  answered  before  moving  to  dismiss 
for  want  of  such  answers.  Garvin  V. 
Cannon,  53  Iowa  716,  6  N.  W.  122; 
Hogaboom  v.  Price,  53  Iowa  703,  6  N. 
W.   43. 

The  defendants  are  required  to  an- 
swer   or    to    show    cause    to    the    court 
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why  they  should  not  do  so  witliin  the 
time  prescribed  by  the  statute,  but 
even  if  this  be  not  so  and  it  required 
some  formal  action  on  the  part  of  the 
court  by  way  of  approval  to  such  in- 
terrogatories before  the  defendants 
were  so  called  upon  to  answer,  in  this 
case  such  approval  was  given  by  the 
court  when  it  overruled  defendant's 
motion  to  strike  them  from  the  files. 
Liveslev  v.  O'Brien,  6  Wash.  553,  34 
Pac.  134. 

Only  in  extreme  cases  should  the 
plaintiff's  case  be  dismissed  for  not  an- 
swering interrogatories.  Where  same 
had  been  served  only  on  his  attorney 
and  his  residence  is  unknown  the  plaint- 
iff should,  at  least,  be  put  upon  terms 
and  not  dismissed  in  the  first  instance. 
Dawson   p.   Callaway,  31   Ga.  47. 

Refusal  to  compel  answer  is  harmless 
where  the  interrogatories  are  answered 
before  the  trial.  Smith's  Admr.  v.  Mc- 
Donald, 3  Ind.  App.  49,  28  N.  E.   994. 

A  refusal  to  compel  the  answer  of 
interrogatories  must  be  taken  advan- 
tage of  by  an  exception  at  the  time  the 
error  is  made,  and  assignment  of  error 
founded  on  that  ruling.  Cates  v. 
Thayer,  93  Ind.  156,  following  Reed  v. 
Spayde,  56  Ind.   394. 

10.  Where  a  number  of  interroga- 
tories are  filed  and  most  of  them  are 
irrelevant,  many  being  frivolous  and 
unimportant,  it  is  no  error  to  refuse 
an  order  that  the  interrogatories  gen- 
erally be  answered,  though  it  may  be 
that  had  one  been  particularized  the 
party  would  have  been  entitled  to  the 
order  as  to  that  one.  Hogaboom  V. 
I  Price,  53  Iowa  703,  6  N.  W.  43. 
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13.  Motion  To  Make  Answers  More  Definite  and  Certain.  —  Where 
an  answer  is  not  considered  sufficiently  full  and  clear  the  remedy  is  by 
motion  to  compel  the  party  to  make  a  more  definite  and  certain  an- 
swer.11 An  answer  which  is  clearly  evasive  may  be  stricken  out.ia 
The  order  directing  more  specific  answers  should  fix  a  time  within 
which  such  answers  shall  be  filed.13  And  the  order  should  not  itself 
be  general  in  terms  but  should  specify  the  particulars  in  which  the 
answer  is  insufficient  and  give  the  party  an  opportunity  to  amend.14 

14.  Order  or  Judgment  of  Dismissal  or  Default.  —  There  must  be 
a  formal  order  of  dismissal,15  but  such  order  is  not  in  the  nature  of  a 
judgment  which  cannot  be  set  aside.16  When  a  party  is  in  default  no 
formal  order  setting  aside  pleas  thereafter  filed  is  necessary.17     Judg- 


11.  Massachusetts.  —  Where  answer 
contains  irrelevant  matter  or  is  not  full 
and  clear  on  motion  the  party  may  be 
compelled  to  expurge  or  amend  within 
a  specified  time.  Massachusetts  Eev. 
Laws    (1902),   ch.   173,   §64. 

If  the  interrogator  objects  to  any  of 
the  answers  as  not  full  and  clear,  he 
must  file  his  motion  setting  forth  his 
objections  and  praying  that  the  answers 
be  made  more  full  and  clear.  Amherst 
&  Belchertown  B.  Co.  v.  Watson,  8  Gray 
(Mass.)  529. 

Where  party  wholly  fails  to  answer 
the  court  may  in  its  discretion  non-suit 
him.  Harding  t\  Morrill,  136  Mass. 
291;  Harding  v.  Noyes,  125  Mass.  57i. 

But  where  the  answers  are  merely 
deemed  insufficient  or  evasive  he  should 
first  be  given  an  opportunity  to  amend. 
Then,  if  he  refuses  to  amend  or  an- 
swer, he  mav  be  defaulted.  Fels  v. 
Eaymond,  139  Mass.  98,  28  N.  E.  691; 
Amherst  &  Belchertown  E.  Co.  v.  Wat- 
son, 8  Gray  (Mass.)  529. 

Ohio. — There  must  be  a  motion  pre- 
sented to  the  court.  The  practice  is  to 
move  the  court  to  require  same  to  be 
done  when  the  party  fails  to  answer 
"plainly  and  fully."  If  this  order 
is  not  complied  with  a  motion  to  en- 
force by  non-suit  or  otherwise  is  made. 
Longstreth,  etc.  Mfg.  Co.  v.  Halsey,  4 
Ohio   C.  C.  307. 

Washington. — Where  an  answer  is  not 
considered  sufficiently  full  and  explicit, 
the  remedy  is  by  motion  to  require  a 
more  specific  answer,  not  by  motion  to 
dismiss.  Knapp  v.  Order  of  Pendo, 
36  Wash.  601,  79  Pac.  209. 

12.  Defendant  cannot  say  he  does 
not  know  what  note  plaintiff  is  suing 
on  when  the  note  is  set  forth  in  the 
somplaint  and  such  answer  is  properly 


stricken   on   motion.     Lowry  v.  Moore, 
16   Wash.   476,   48  Pac.   238. 

13.  Lawson  v.  Black  Diamond  Coal 
Min.    Co.,   44   Wash.   26,    86   Pac.   1120. 

14.  When  matters  which  defendant 
is  bound  to  answer  and  those  which  he 
is  not  are  embraced  in  a  single  inter- 
rogatory, he  is  not  bound  to  take  the 
risk  of  separating  and  cannot  be  de- 
faulted under  a  general  order  to  make 
further  answers  without  a  specific  order 
of  the  court  as  to  the  particulars  in 
which  his  answers  are  insufficient  and 
an  opportunity  to  amend.  Wetherbee 
v.  Winchester,"  1 28  Mass.  293;  Amherst 
&  Belchertown  E.  Co.  v.  Watson,  8  Gray 
(Mass.)  529. 

15.  The  order  that  the  action  stand 
dismissed  unless  interrogatories  are  an- 
swered within  a  certain  time,  made 
when  the  demurrer  to  the  interroga- 
tories is  overruled  is  not  self-execut- 
ing. Eailway  Co.  v.  Construction  Co., 
49  Ohio  St.  681,  32  N.  E.  961. 

16.  "We  do  not  regard  the  order 
of  the  court  directing  interrogatories 
on  facts  and  articles  to  be  taken  for 
confessed  as  in  any  sense  a  judgment. 
A  motion  to  have  that  order  set  aside 
cannot  be  considered  in  the  light  of 
a  new  trial,  which  being  refused  gives 
to  the  original  order  the  force  and  ef- 
fect of  res  judicata."  ('usachs  v.  Duque. 
113  La.  261,  36  So.  960,  distinguishing 
Warren  V.  Copp,  48  La.  Ann.  810,  19 
So.  746,  where  the  relief  was  sought 
after  final  judgment  had  been  rendered 
in  the  case  in  which  the  order  had 
been  rendered. 

17.  The  party  by  failing  to  answeT 
the  interrogatories  becomes  in  default 
and  the  court  is  justified  in  treating 
his  pleas  thereafter  as  if  they  had  not 
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ment  against  the  plaintiff  must  be  of  dismissal  only  without  any  judg- 
nunt  on  the  merits.18 

15.  Practice  Where  Special  Affidavit  Filed.  —  In  several  states  a 
speeial  supporting  affidavit  may  be  tiled  with  the  interrogatories  as  to 
the  personal  knowledge  of  the  opposite  party  and  upon  his  failure 
to  answer  the  matter  is  taken  as  confessed  and  judgment  given  ac- 
cordingly.19 This  procedure  is  in  addition  to  the  procedure  given  gen- 
erally on  failure  to  answer.20  The  effect  of  the  affidavit  is  not  to 
deny  the  right  to  a  jury  trial.21 

The  affidavit  must  he  made  by  the  party  himself,"  and  when  filed 
by  defendant  must  state  the  particular  portion  of  his  defense  which 
would  be  sustained.23 

Substituted  plaintiffs  are  bound  by  failure  of  original  plaintiff  to 
answer.24 

The  party  should  be  given  an  additional  opportunity  to  answer 
before  the  remedy  is  applied.23     If  answer  is  made  in  some  other  and 


been  filed  at  all.    Sparks  v.  J.  S.  Eeeves 
Co.,  165  Ala.  352,  51  So.  574. 

18.  Under  a  statute  reading  "his 
complaint,  answer  or  reply  may  be 
stricken  out  and  judgment  taken 
against  him,"  only  a  judgment  of  dis- 
missal can  be  entered  against  a  plaintiff 
who  fails  to  answer  interrogatories, 
where  no  default  was  entered  for  plaint- 
iff's failure  to  reply  to  the  affirmative 
matter  alleged  by  defendant  nor  proof 
offered  in  support  thereof.  Waite  V. 
Wingate,  4  Wash.  324,  30  Pac.  81. 

Striking  out  the  pleading  of  plaintiff 
has  the  effect  of  dismissing  the  action. 
The  defendant  is  not  entitled  to  a  judg- 
ment against  plaintiff  on  the  merits. 
Carlstedt  r.  Eohsenberger,  43  Ind.  App. 
263,  85   N.  E.  996. 

19.  "Where  a  party  filing  interroga- 
tories shall  also  file  an  affidavit  that  he 
verily  believes  the  subject  of  the  in- 
terrogatories or  any  of  them  is  in  the 
personal  knowledge  of  the  opposite  par- 
ty and  that  his  answers  thereto  if  truly 
made  from  such  knowledge  will  sus- 
tain the  claim  or  defense,  or  any  part 
thereof,  and  the  opposite  party  shall 
fail  after  reasonable  time  allowed 
therefor,  to  answer  them,  the  claim  or 
defense  or  the  part  thereof,  according 
to  such  affidavit,  shall  be  deemed  to  be 
sustained  and  judgment  given  accord- 
ingly." Kirby's  Dig.  (Ark.),  1904, 
§6165;  Kentucky  Code  (1906),  §150; 
Iowa  Code,  §3610. 

20.  The  affidavit  mentioned  in  §3610 
of  the  Iowa  Code  need  not  be  filed  in 
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order  that  the  relief  provided  in  §36Jl 
may  be  invoked.  "All  courts  have  au- 
thority to  enforce  their  proper  orders, 
and  the  last  mentioned  section  pre- 
scribes the  manner  in  which  any  order 
to  answer  interrogatories  whether  sup- 
ported by  affidavit  or  not  may  be  en- 
forced." Free  v.  Western  Union  Tel. 
Co.,   135   Iowa   69,   110   N.  W.   143. 

21.  Nor  entitle  the  moving  party  to 
judgment  without  a  trial.  Independent 
School  Dist.,  etc.  v.  Solon,  etc.,  148 
Iowa  154,  125  S.  W.  184;  Perry  v, 
Heighton,  26  Iowa  451. 

22.  Independent  School  Dist.  V.  So- 
lon, etc.,  148  Iowa  154,  125  N.  W. 
184,  where  it  was  made  by  one  of  the 
attorneys  and  it  did  not  appear  that 
he  had  personal  knowledge  of  the  mat- 
ters  sworn    to. 

23.  If  he  desires  to  have  any  fact 
deemed  admitted  by  the  failure  to  an- 
swer. Hogaboom  v.  Price,  53  Iowa  703, 
6  N.  W.  43. 

24.  Beacham  v.  Gurnev,  91  Iowa  621, 
60   N.   W.   187. 

25.  "Before  the  drastic  remedy  pro- 
vided for  may  be  taken  advantage  of, 
an  opportunity  to  answer  must  be  af- 
forded by  fixing  a  time  within  which 
such  answer  must  be  filed,  either  by 
entering  an  original  order  or  extend- 
ing the  time  previously  fixed.  Cer- 
tainly, the  section  cannot  be  applied 
where  the  time  for  answering  has 
elapsed  without  an  order  extending  the 
time."  Free  v.  Western  Union  Tel. 
Co.,    135     Iowa     69,    110     N.    W.    143, 
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proper  manner,  as  by  giving  a  voluntary  deposition,  the  default  is 
cured.20 

IV.  INSPECTION  OF  BOOKS  AND  DOCUMENTS.27 —A.  In- 
spection on  Motion  at  Common  Law.  —  1.  Jurisdiction.  —  The 
power  to  compel  the  production  of  documents  for  the  purpose  of  allow- 
ing the  adverse  party  to  inspect  the  same  is  one  of  the  inherent  powers 
of  a  court  of  equity.28  Courts  of  law  also  possessed  at  common  law 
a  limited  power  to  compel  production,29  though  there  is  authority  for 
the  proposition  that  the  only  remedy  in  the  law  courts  was  by  bill 
of  discovery.30 


quoted  with  approval  in  D.  H.  Baldwin 
&  Co.  v.  Moser  (Iowa),  123  N.  W. 
989,  s.  c,  136  N.  W.  195. 

The  same  rule  applies  where  the  an- 
swers are  indefinite  or  unsatisfactory. 
Modern  Steel  Co.  v.  Van  Buren  County, 
126  Iowa  606,  102  N.  W.   536. 

26.  Under  this  section  failure  to  an- 
swer is  cured  where  the  party  gives 
a  voluntary  deposition  which  amounts 
to  an  answer  of  the  interrogatories. 
Therefore,  it  was  error  to  default  the 
party  for  such  failure.  Huntsberry  v. 
Smith's  Admr.,  121  Ky.  872,  90  S. 
W.    601. 

In  D.  H.  Baldwin  v.  Moser  (Iowa), 
136  N.  W.  195,  the  court  in  holding 
that  failure  to  answer  had  been  waived, 
says:  "We  come  to  this  conclusion  the 
more  readily  from  the  fact  that  the 
matters  called  for  in  the  interrogatories 
seem  in  great  measure  to  have  been 
elicited  from  other  sources  in  the  course 
of  the   further  pleading  and   trial." 

27.  Proceedings  by  bill  in  equity  or 
under  the  statute  to  discover  the  ex- 
istence of  books  and  documents  and 
the  use  of  such  as  incidental  to  those 
proceedings,  see  supra,  II,  III. 

For  production  of  books  of  account 
upon  special  statutory  proceedings  re- 
garding accounting,  see  the  title  "Ac- 
count and  Accounting." 

Production  of  papers  and  documents 
as  incidental  to  the  taking  of  deposi- 
tions, see  the  title  "Depositions." 

Proceedings  to  compel  surveys  or 
views  of  property  or  premises,  see  the 
titles  "Mines  and  Minerals;"  "Neg- 
ligence;"   "View." 

Compelling  attorney  on  motion  to 
furnish  client's  address,  see  the  title 
"Attorneys." 

28.  U.  S.— Cassatt  v.  Mitchell  Coal 
&  Coke  Co.,  150  Fed.  32.  Mont.— State 
r.  District  Court,  27  Mont.  441,  71  Pac. 
602.  N.  J. — Lawless  r.  Fleming,  56  N. 
J.    Eq.    815,    40    Atl.    638;     Flemming 


r.   Lawless,  56  N.   J.   Eq.   138,   38   Atl. 
864. 

Federal  Equity  Rules  1912. — "The 
court  or  judge  upon  motion  and  reason- 
able notice  may  make  all  such  orders 
as  may  be  appropriate  ...  to 
effect  the  inspection  or  production  of 
documents  in  the  possession  of  either 
party  and  containing  evidence  material 
to  the  cause  of  action  or  defense  of 
his  adversary."  Eule  5S  promulgated 
Nov.  4,  1911. 

29.  "It  is  true  there  is  no  statute 
or  rule  governing  the  case,  but  at  the 
common  law,  production  of  books  and 
papers  can  be  compelled  where  a  trust 
relation  exists."  So  production  of  cor- 
porate books  was  compelled  where  the 
parties  were  both  stockholders  of  the 
corporation  and  one  had  the  books. 
"The  custodians  of  these  books  are, 
in  a  sense,  trustees  of  plaintiff."  Eddy 
v.  Bay  Circuit  Judge,  114  Mich.  668, 
72  N.  W.  890,  distinguishing  Cummer  v. 
Kent  Circuit  Judge,  38  Mich.  351,  and 
Grow  v.  Bay  Circuit  Judge  (unreport- 
ed) as  being  cases  where  no  trust  re- 
lation  existed. 

At  common  law,  and  independently  of 
the  statute,  courts  of  law  have  power  to 
order  inspection  of  papers  which  by 
the  pleadings  or  by  being  used  in  evi- 
dence come  within  the  control  of  the 
court;  but  under  this  power  can  only 
grant  inspection  by  the  party  and  his 
witnesses  in  open  court  or  before  an 
officer  of  the  court  or  in  the  presence 
of  the  producing  party  or  his  attorney 
and  will  not  disturb  the  possession. 
Hilyard  v.  Harrison  Twp.,  37  N.  J.  L. 
170. 

30.  "In  England,  the  practice  seems 
to  have  been  adopted  by  the  common 
law  courts  of  compelling  the  produc- 
tion on  motion  of  papers  which  could 
be  obtained  by  1*111  of  discovery  (Grab.. 
Prac.  524,  and  cnses  cited)  and  in  some 
cases   in   this    country    such    relief   was 
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2.  The  Statutes  as  Superseding-  or  Modifying  the  Former  Pro- 
cedure.31 —  The  procedure  is  now  regulated  by  statute  in  nearly  all 
the  states.32  These  statutes  are  usually  general  in  their  terms  but  in 
some  instances  are  made  applicable  only  to  the  law  courts,33  or  provide 
a  special  proceeding  for  the  equity  courts.34  It  is  said  that  the  statute 
has  added  nothing  to  the  powers  of  the  equity  court;35  but  merely 
confers  on  the  law  courts  the  power  inherently  exercised  by  the  equity 
courts.30  Certain  it  is  that  wherever,  before  the  statute  was  enacted, 
a  court  had  power  to  compel  inspection ;  that  power  was  retained  and 
is  still  exercised  in  proper  cases.37     In  other  words  the  statute  is  an 


given  on  motion.  Bronson  V.  Kensey 
[Fed.  Cas.  No.  1,927];  Wallis  v.  Mur- 
ray, 4  Cow.  401,  and  cases  cited.  But 
in  New  York,  at  any  rate,  the  proceed- 
ing by  bill  of  discovery  was  held,  except 
in  some  early  cases,  the  proper  cause 
until  the  matter  was  regulated  by  stat- 
ute. Grab.  Prac,  ut  supra.  And  see 
Birdsall  V.  Pixlv,  4  Wend.  196."  United 
States  v.  Hutton,  10  Ben.  268,  26  Ted. 
Cas.  No.  15,433. 

"No  one  would  seriously  contend 
that  in  the  absence  of  statutes  our  law 
courts  could  compel  the  inspection  of 
books  and  papers  .  .  .  ;  indeed,  in 
order  to  clothe  them  with  some,  at  least, 
of  the  powers  possessed  by  courts  of 
equity"  this  section  and  others  were 
enacted.  May  r.  Northern  Pac.  R.  Co., 
32   Mont.   522,   81   Pac.   328. 

31.  As  superseding  bills  of  discov- 
ery, see  supra,  II,  B. 

32.  McGeary  i\  Brown,  23  S.  D.  573, 
122  N.  W.  605. 

"Similar  statutes  exist  in  almost  all 
of  the  states  of  the  union  and  our  at- 
tention has  not  been  called  to  any  case 
which  has  held  any  such  statute  to  be 
unconstitutional."  State  V.  Standard 
Oil  Co.,  218  Mo.  l;  116  S.  W.  902. 

"The  old  idea  that  entries  in  a 
party's  books  are  secret  and  to  be 
sacredly  guarded  from  the  examination 
of  his  opponent  in  a  law  suit,  is  fast 
passing  away.  In  nearly  all  the  states 
books  and  writings  may  be  subjected 
to  inspection  under  statutory  provisions 
similar  to  our  own."  Eigdon  V.  Con- 
ley,  31  111.  App.  630. 

33.  U.  S.— Act  of  Cong.,  Sept.  24, 
1789,  ch.  20,  §15,  1  St.  82,  Comp.  L., 
p.  583.  Ala.— Code  (1907),  §4058.  Ark. 
Kirby's  Dig.  (1904),  §§3074-3078.  D. 
C— Code  (1910),  §1072.  Me.— Rev.  St. 
(1903),  ch.  84,  §23.  Md.— Pub.  Gen. 
Laws    (1904),   art.    75,    §99.     Vt.— Pub. 

Vol.  VII 


St.  (1906),  §1765.     Va.— Pollard's  Code 
(1904),    §3371.      W.    Va.— Code,    §3966. 

34.  Kirby's  Dig.  (Ark.),  1904, 
§§3079,   3080. 

35.  The  act  clearly  applies  to  the 
court  of  chancery,  but  the  power  was  a 
part  of  its  original  jurisdiction.  Flem- 
ming  v.  Lawless,  56  N.  J.  Eq.  138,  38 
Atl.  864.  See  also  Lawless  v.  Fleming, 
56  N.  J.  Eq.  815,  40  Atl.  638. 

36.  State  v.  District  Court,  27  Mont. 
441,  71  Pac.  602. 

37.  U.  S.—  Ryder  v.  Bateman,  93  Fed. 
31 ;  Bischoffsheim  V.  Brown,  29  Fed. 
341.  Ala. — Alabama  Girls'  Industrial 
School  V.  Reynolds,  143  Ala.  579,  42 
So.  114;  Rarden  v.  Cunningham,  136 
Ala.  263,  34  So.  26.  N.  J.— Flemming 
v.  Lawless,  56  N.  J.  Eq.  138,  38  Atl. 
864. 

"The  plaintiff  has  the  choice  at  his 
election  of  either  one  of  two  courses 
which  will  afford  him  an  efficient  rem- 
edy. He  can  dismiss  his  bill  of  dis- 
covery and  treat  his  original  suit  as 
an  action  at  law,  and  when  the  plead- 
ings are  perfected  can  apply  to  com- 
pel an  inspection  and  production  of 
Decessary  and  material  books  and  pa- 
pers in  the  defendant's  possession;  or 
he  can  treat  it  as  a  suit  in  equity 
and  frame  a  bill  with  appropriate  aver- 
ments and  interrogatories  for  discovery 
and  move,  if  necessary,  for  an  inspec- 
tion according  to  the  course  of  equity 
practice."  Paine  v.  Warren,  33  Fed. 
357. 

"There  is  no  question  about  the  pow- 
er of  the  court  to  enforce  such  produc- 
tion and  permit  such  an  examination 
as  is  essential  to  the  merits  of  the 
controversy  then  pending."  State  v. 
Donnell  Mfg.  Co.,  129  Mo.  App.  206, 
107  S.  W.  1112. 

Any  court  having  both  law  and  equity 
powers  has  the  power  when  the  parties 
are   before   it   and   it   satisfactorily  ap- 


DISCOVERY 


007 


extension  of  the  former  powers  rather  than  a    limitation    thereof.38 

3.  Power  as  Affected  by  Rules  of  Court.  —  The  omission  of  the 
court  to  frame  rules  would  not  affect  its  inherent  right  to  compel  the 
discovery;30  nor  are  existing  rules  affected  by  the  statute  in  so  far 
as  they  do  not  conflict  therewith.40 

4.  The  Motion  To  Produce  in  Equity.  —  Under  the  old  equity 
practice  the  order  was  only  made  when  the  document  was  declared 
on  or  set  up  as  a  defense,41  or  where  the  moving  party  had  a  direct 
interest  in  the  document,42  or  the  document  was  itself  material  evi- 
dence.43   The  possession  and  control  must  be  admitted  by  defendant's 


pears  that  one  party  has  books  and  rec- 
ords which  the  other  party  is  entitled 
to  examine,  to  make  an  order  upon  mo- 
tion requiring  the  allowing  of  such  in- 
spection. This  leaves  §477  of  the  code 
to  be  resorted  to  in  that  class  of  cases 
where  the  parties  are  not  before  the 
court  or  judge  and  one  desires  inspec- 
tion in  order  to  prepare  pleadings  or 
prepare  for  trial.  McGeary  v.  Brown, 
23   S.   D.   573,   122   N.  W.   605. 

In  Ex  parte  Clarke,  126  Cal.  235, 
58  Pac.  546,  the  court  comments  on  the 
fact  that  many  states  have  a  procedure 
providing  in  detail  for  orders  for  pro- 
duction of  books  and  papers  in  court 
during  a  trial.  In  this  state,  §1000 
of  the  Code  of  Civil  Procedure  provides 
for  "inspection"  and  §1985  provides 
for  a  subpoena  duces  tecum  and  that  is 
all.  "It  may  be  assumed,  however, 
that  although  we  have  no  express  af- 
firmative statutory  provisions  on  the 
subject — when  a  witness  is  in  court,  no 
matter  how  brought  there,  and  discloses 
the  fact  that  he  has  a  paper  document 
or  book  which  would  be  evidence  in 
favor  of  the  party  desiring  it,  he  may, 
in  a  proper  case,  be  rightfully  ordered 
to  produce  it."  See  also  Moorehouse 
p.  Moorehouse,  136  Cal.  332,  68  Pac. 
976. 

38.  "The  statutory  mode  of  com- 
pelling the  production  of  papers  does 
not  supersede  the  former  common  law 
mode  of  giving  notice  to  produce  and 
proving  the  contents  of  an  instrument 
in  the  power  of  the  opposite  party." 
McLain    P.   Winchester,    17    Mo.   49. 

The  statutory  provision  for  produc- 
tion and  inspection  of  documents  are 
to  be  considered  as  declaratory  rather 
than  creative  as  the  courts  of  common 
law  had  theretofore  exercised  the  power 
of  inspecting  documents  material  to 
the  case.  Ely  p.  Mowry,  12  K.  I.  570, 
citing  Powell  on  Ev.  293. 


The  statute  affords  one  means  of  ac- 
complishing the  object  of  the  old  com- 
mon law  practice  of  obtaining  inspec- 
tion and  copy  of  an  instrument  in  those 
cases  where  oyer  could  not  be  demanded 
because  the  instrument  was  not  under 
seal.  Vail  v.  Pennsylvania  Fire  Ins. 
Co.,   67   N.   J.   L.  422,  51   Atl.   929. 

39.  "The  jurisdiction  does  not  de- 
pend upon  the  rule,  but  the  rule  is  a 
consequence  of  the  jurisdiction." 
Gould  v.  McCarty,  11  N.  Y.  575. 

40.  In  Kraus  v.  The  Sentinel  Co., 
62  Wis.  660,  23  N.  W.  12,  the  court 
says:  "The  only  question  is,  Did  the 
statute  so  conflict  with  the  rule  as  to 
render  it  inoperative?  The  rule  pro- 
vides for  such  examination  of  the  books 
and  papers  in  the  possession  or  under 
the  control  of  the  opposite  party  'which 
may  be  necessary  to  enable  the  appli- 
cant to  frame  his  complaint,  answer, 
or  reply,  as  the  case  may  be.'  The 
statute  allows  such  inspection  of  books, 
papers  and  documents  in  the  possession 
or  under  the  control  of  the  opposite 
party,  containing  evidence  relating  to 
the  merits  of  the  action  or  the  defense 
therein.  Under  the  statute  the  only 
purpose  is  to  secure  evidence  in  the 
case.  The  statute  does  not  provide  for 
the  inspection  of  books  and  papers  to 
enable  the  applicant  to  frame  his  com- 
plaint, answer  or  reply.  Since  the  stat- 
ute the  rule  is  just  as  necessary  as  it 
was  before,  in  such  a  case."  See  also 
Noonan  V.  Orton,  28  Wis.  600. 

41.  Ex  parte  Clarke,  126  Cal.  235, 
58  Pac.  546;  Lester  p.  People,  150  111. 
408,  23  N.  E.  387,  37  N.  E.  1004. 

42.  CaL— Ex  parte  Clarke,  126  Cal. 
235,  58  Pac.  546.  111.— Lester  v.  People, 
150  111.  408,  37  N.  E.  1004,  23  N.  E. 
387.  N.  Y—  Brevoort  V.  Warner,  8 
How.   Pr.    321. 

43.  As  where  a  forgery  or  altera- 
tion is  patent  on  the  face  of  the  docu- 
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answer,44  but  there  is  an  exception  to  this  rule  where  the  parties  are 
partners  or  a  trust  relation  exists  between  them.45  Where  the  docu- 
ment contains  evidence  of  such  a  nature  as  the  party  would  not  be 
compelled  to  disclose  on  a  bill  of  discovery,  its  production  will  never 
be  compelled.40  If  the  defendant  makes  profert  of  documents  it  is  a 
matter  of  course  for  complainant  to  have  an  order  for  their  production 


ment.  Ex  parte  Clarke,  126  Cal.  235, 
58  Pao.  546.  See  also  Bisclioffsheim  v. 
Brown,  29  Fed.  341. 

44.  Under  the  equity  practice  if  a 
party  asked  for  the  production  and  in- 
spection of  papers,  etc.,  it  must  have 
been  upon  the  admission  in  answer  suf- 
ficiently describing  them  and  admitting 
the  defendant  had  the  sole  possession 
and  control.  Brevoort  V.  Warner,  8 
How.   Pr.    (N.   Y.)    321. 

"The  practice  in  equity  permits  a 
motion  for  production  to  be  made  only 
after  the  defendant  has  answered  and 
admits  the  possession  of  the  docu- 
ments." Paine  V.  Warren,  33  Fed.  357. 
"If  he  admits  having  possession  or 
power  over  any  of  the  documents  or 
papers,  he  is  required  by  the  bill,  and 
is  prima  facie  bound,  to  describe  them 
either  in  the  body  of  his  answer  or 
in  a  schedule  to  it.  The  plaintiff  then 
moves  the  court  that  the  defendant  may 
be  ordered  to  produce."  Bisclioffsheim 
v.  Brown,  29  Fed.  341;  Alabama  Girls' 
Industrial  School  v.  Reynolds,  143  Ala. 
579,   42   So.    114. 

A  defendant  cannot  on  motion  have 
inspection  of  a  deed  sued  on  to  deter- 
mine whether  the  signature  is  genuine 
as  an  aid  to  his  answer.  He  must  an- 
swer upon  his  own  knowledge  or  be- 
lief.     Eyder   r.    Bateman,    93    Fed.    31. 

45.  Then  the  court  will  on  the  ap- 
plication of  either  party,  order  the  pro- 
duction at  any  stage  of  the  suit.  Ala- 
bama Girls'  Industrial  School  V.  Rey- 
nolds, 143  Ala.  579,  42  So.  114. 

46.  The  papers  must  be  relevant  to 
the  case  of  the  party  calling  for  them, 
must  support  his  own  title,  and  must 
not  be  privileged.  Brevoort  V.  Warner, 
8   How.   Pr.    (N.    Y.)    321. 

The  rule  was  afterwards  extended  to 
cover  other  documents,  but  has  always 
been  that  the  document  must  contain 
material  evidence  in  support  of  the 
cause  of  action  or  defense  of  the  mov- 
ing party  and  not  wanted  for  mere  in- 
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quisitorial   purposes.     Ex  parte  Clarke, 
126  Cal.  235,  58  Pac.  546. 

Cannot  be  used  to  pry  into  private 
papers  unnecessarily.  Ryder  v.  Bate- 
man, 93  Fed.  31;  Bischoffsheim  V. 
Brown,    29    Fed.    341. 

"The  rule  in  chancery  as  to  compel- 
ling  the    production    of    documents   for 
the  purposes  of  evidence  and  inspection 
is  generally  recognized  and  clearly  de- 
fined.    It  is  to  the  effect  that  a  plaint- 
iff  is   entitled    to    a    discovery   of   such 
facts  or  documents   in   the  defendant's 
possession   or   under   his   control   as   are 
material    and    necessary    to    the    plaint- 
iff's case;   but  that  this  right  does  not 
extend  to  a  discovery  of  the  manner  in 
which    the    defendant's    case    is    to    be 
established,  nor  the  evidence  which  re- 
lates   exclusively     to    the    defendant's 
case.      This    rule    is    also    applied    con- 
versely  to   the    defendant."     Ex   parte 
Sehoepf,  74  Ohio  St.  1,  77  N.  E.   276. 
In  Fuller  v.  Hollander  &  Co.,  61  N.  J. 
Eq.    648,   the    court,   following   Lawless 
r.    Fleming,    56    K    J.    Eq.    185,    says: 
"The  inherent  jurisdiction  of  the  court 
of   chancery  to    compel   the   production 
for    inspection,    of    books    and     papers, 
whether    of    an    individual    or    corpora- 
tion,   is    confined    to    cases    where    the 
same  are  evidential  in  a  cause  pending 
in  court." 

The  court  in  acting  on  application 
under  the  thirty-first  and  thirty-second 
rules  relating  to  the  inspection  of 
papers  and  determining  what  books, 
etc.,  relate  to  the  merits  of  the  suit 
or  defense  is  restricted  to  the  merits 
and  defenses  set  up  in  the  pleadings. 
Jones  v.  Youngstown-Sharon  Ry.  & 
Light  Co.   (N.  J.),  84   Atl.   20u. 

Where  discovery  in  the  answer  has 
reduced  the  issues  of  fact  to  issues  that 
do  not  depend  upon  the  inspection  of 
books,  such  inspection  will  not  be 
granted  in  the  absence  of  allegations 
or  proof  that  the  answer  is  not  true. 
Jones  v.  Youngstown-Sharon  Ry.  & 
Light   Co.    (N.  J.  Eq.),  84  Atl.  200. 
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and  inspection.47    The  motion  will  not  be  granted  as  against  one  not  a 

party.48 

The  order  might  direct  the  deposit  of  the  documents  with  the  clerk  or 
in  the  defendant's  own  office  in  special  cases.49  The  documents  must 
be  produced  at  the  time  and  place  ordered  by  the  court.50 

Failure  to  obey  may  be  punished  as  a  contempt  of  court,51  in  the  dis- 
cretion of  the  court.52  A  proper  method  of  punishment  is  to  refuse 
to  consider  the  delinquent's  further  motions.53 

B.  Inspection  Under  the  Statute.  —  1.  Distinction  Between 
This  Procedure  and  Other  Statutory  Remedies.  —  It  has  been  said 
that  the  other  methods  of  obtaining  evidence  do  not  affect  this  method.54 
A  distinction  has  been  drawn  between  a  party  who  must  be  proceeded 
against  under  this  statute,  and  an  ordinary  witness  who  may  be  pro- 
ceeded against  by  subpoena  duces  tecum.55  Many  of  the  statutes,  how- 
ever, contain  a  clause  which  clearly  enables  the  party  to  use  any  other 


47.  Flemming  v.  Lawless,  56  N.  J. 
Eq.  138,  38  Atl.  864.  See  also  Les- 
ter v.  People,  150  111.  408,  23  N.  E. 
387,  37  N.  E.  1004;  Apthorpe  v.  Com- 
stock,  1  Hopk.  Ch.  (N.  Y.)  143,  af- 
firmed,  8   Cow.   386. 

48.  Henry  v.  Travelers'  Ins.  Co., 
35  Fed.  15,  as  to  books  of  a  corporation. 

49.  The  court  says  this  was  the  rule 
of  the  chancery  practice  in  England, 
or  they  might  be  produced  "before  the 
examiner  and  at  the  trial."  Faircloth 
V.  Jordan,   15   Ga.  511. 

50.  Flemming  v.  Lawless,  56  N.  J. 
Eq.  185,  38  Atl.  864. 

51.  Under  the  regular  chancery  prac- 
tice if  defendant  fail  to  produce  docu- 
ments for  inspection  by  complainant 
when  ordered,  he  is  in  contempt.  Law- 
less v.  Fleming,  56  N.  J.  Eq.  815,  40 
Atl.  638,  affirming  Flemming  v.  Lawless, 
56  N.  J.  Eq.  138,  38  Atl.  864.  See  also 
Brown  v.  Farley,  38  N.  J.  Eq.  186. 

52.  Lawless  r.  Fleming,  56  N.  J. 
Eq.  815,  40  Atl.  638. 

53.  The  defendant  in  foreclosure  was 
ordered  to  produce  all  receipts  and 
leave  same  with  the  master  for  in- 
spection by  petitioner.  Only  one  re- 
ceipt was  produced  but  on  the  hearing 
it  appeared  there  were  other  receipts 
in  defendant's  control.  Petitioner  had 
a  decree  and  defendant's  application  to 
re-open  same  was  denied  as  a  punish- 
ment' for  failing  to  obey  the  order, 
though  it  was  claimed  the  receipts  not 
produced  would  show  payments  in  ex- 
cess of  the  amount  stated  in  the  de- 
cree and  that   such   receipts   had  been 


lost  between  the  date  when  they  should 
have  been  produced  and  the  date  of 
the  hearing,  but  were  subsequently 
found.  Lawless  v.  Fleming,  56  N.  J. 
Eq.  815,  40  Atl.  638,  affirming  Flemming 
V.  Lawless,  56  N.  J.  Eq.  138,  38  Atl.  864. 

54.  The  act  is  not  obsolete  despite 
all  the  other  methods  of  obtaining  evi- 
dence, as  subpoena  duces  tecum.  Lang- 
cliff  Coal  Co.  v.  New  York,  etc.  Coal 
Co.,  10  Pa.  Dist.  645. 

55.  "These  sections  provide  the 
mode  in  which  a  discovery  of  the  con- 
tents of  books  and  papers  is  to  be 
sought.  The  order  to  produce  them 
for  evidence  or  inspection  must  be  made 
by  'the  court  or  a  judge  thereof.'  It 
is,  therefore,  evidence  that  a  party  to 
the  action  cannot  be  compelled  by_  serv- 
ice of  a  subpoena  duces  tecum  issued 
Ex  parte  to  produce  his  books  on  the 
trial."  Duke  V.  Brown,  18  Ind.  111. 
See  also  Wenzel  v.  Palmetto  Brew.  Co. 
48  S.  C.  80,  26  S.  E.  1;  Jenkins 
v.  Bennett,  40  S.  C.  393,  18  S. 
E.  929;  Cartee  V.  Spence,  24  S.  C. 
550.  where  the  court  questions  whether 
the  statute  can  be  used  to  bring  in  evi- 
dence at  all  on  the  theory  that  such 
should  be  done  by  subpoena  duces  tecum, 
and  this  statute  used  only  to  compel  in- 
spection. The  point  is,  however,  left 
undecided. 

Papers  directly  bearing  on  the  con- 
troversy should  be  produced  on  motion 
where  party  has  same  in  court.  In  this 
case  receipts  for  monevs  paid.  Harden 
v.  Cunningham,  136  Ala.  263,  34  So.  26. 
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power  of  the  court  to  compel  a  party  to  produce.66  Tt  is  clear  that 
where  a  technical  inspection  is  desired  the  party  must  use  this  pro- 
cedure," though  he  can  use  the  procedure  by  interrogatories  to  dis- 
cover whether  a  document  is  in  existence,58  and  can  incidentally  on  the 
examination  before  trial  have  papers  produced  as  an  aid  to  that 
examination.59 

But  whether  the  court  will  order  an  inspection  or  leave  the  party 
only  to  his  order  for  examination  with  such  incidental  production  is 
a  matter  on  which  the  courts  are  in  conflict.60 


56.  "This  section  is  not  to  be  con- 
strued to  prevent  a  party  from  com- 
pelling another  to  produce  books,  papers 
or  documents  when  he  is  examined  as 
a  witness."  Code  Civ.  Proc.  (Cal.), 
SI 000.  See:  Ariz.— Eev.  St.  (1901), 
§2555.  Colo.— Code  Civ.  Proc.  (1908), 
§389.  Idaho.— Rev.  Codes  (1908),  §4875. 
Kan.— Gen.  St.  (1909),  §5960.  Minn. 
Rev.  Laws  (1905),  §4729.  Mo.— Rev. 
St.  (1909),  §1948.  Mont.— Rev.  Codes 
(1907),  §7138.  Neb.— Cobbey's  St. 
(1909),  §1379.  Nev.— Comp.  Laws 
(1900),  §3521.  N.  C— Revisal  (1905), 
§1626.  N.  D.— Revised  Codes  (1905), 
§7243.  Ohio.— Gen.  Code  (1910),  §11,- 
552.  Okla.— Comp.  Laws  (1909),  §5888. 
S.  C— Code  Civ.  Proc.  (1902),  §389.  S. 
D.— Code  Civ.  Proc.  (1910),  §477.  Wis. 
Stats.    (1898),    §4183. 

Under  this  section  it  is  clear  that 
inspection  might  be  had  of  an  instru- 
ment brought  in  under  a  subpoena 
duces  tecum.  Marsh  V.  Davis,  33  Kan. 
326,  6  Pac.  612. 

57.  N.  J.— Wolters  v.  Fidelity  Trust 
Co.,  65  N.  J.  L.  130,  46  Atl.  627.  N.  Y. 
In  re  Thompson,  95  App.  Div.  542,  89 
N.  Y.  Supp.  4;  Gee  V.  Alvarez,  87  App. 
Div.  157,  84  N.  Y.  Supp.  32;  Press 
Pub.  Co.  v.  Morning  J.  Assn.,  33  App. 
Div.  242,  53  N.  Y.  Supp.  371;  Hart  V. 
American  Cotton  Co.,  41  Misc.  436, 
84  N.  Y.  Supp.  1065;  Villias  V.  Stern, 
24  Misc.  380,  53  N.  Y.  Supp.  267; 
Drake  V.  "Weinman  &  Co.,  12  Misc. 
65,  33  N.  Y.  Supp.  177;  Dick  v.  Phil- 
lips, 41  Hun  603;  In  re  Sands,  90  N.  Y. 
Supp.  749;  Manthey  V.  Wyoming  Fire 
Ins.  Co.,  78  N.  Y.  Supp.  596;  McGuffin 
V.  Dinsmore,  4  Abb.  N.  C.  241;  Black  V. 
Curry,  1  Civ.  Proc.  193.  Wash. — Law- 
son  V.  Black  Diamond  Coal  Min.  Co., 
44  Wash.  26,  86  Pac.  1120;  Cully  v. 
Northern  Pac.  R.  Co.,  35  Wash.  245, 
77  Pac.  202. 

58.  And  then  obtain  inspection 
through    these    provisions.      Wolters   v. 
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Fidelity  Trust  Co.,  65  N.  J.  L.  130, 
46  Atl.  627;  Lawson  v.  Black  Diamond 
Coal  Min.  Co.,  44  Wash.  26,  86  Pac. 
1120;  Cully  v.  Northern  Pac.  R.  Co., 
35  Wash.  245,  77  Pac.  202. 

59.  In  re  Thompson,  95  App.  Div. 
542,  89  N.  Y.  Supp.  4;  Gee  v.  Alvarez, 
87  App.  Div.  157,  84  N.  Y.  Supp.  32; 
Press  Pub.  Co.  v.  Morning  J.  Assn.,  33 
App.  Div.  242,  53  N.  Y.  Supp.  371; 
Hart  v.  American  Cotton  Co.,  41  Misc. 
436,  84  N.  Y.  Supp.  1065;  In  re  Sands, 
90  N.  Y.  Supp.  749;  Manthey  v.  Wyo- 
ming Fire  Ins.  Co.,  78  N.  Y.  Supp. 
596;  Drake  V.  Weinman  &  Co.,  33  N. 
Y.  Supp.  177;  Bloom  v.  Pond's  Extr. 
Co.,  18  N.  Y.  Supp.  179;  Talbot  v.  Do- 
ran  &  Wright  Co.,  9  N.  Y.  Supp.  478; 
Levey  v.  New  York  Cent.,  etc.  R.  Co., 
21  Jones  &  S.  (N.  Y.)  263;  Chaffey  r. 
Equitable,  etc.  Assn.,  2  N.  Y.  Supp. 
4S1;  Black  r.  Curry,  1  Civ.  Proc.  193; 
Fenton   v.   Dempsey,   10   N.   Y.   St.   733. 

60.  In  Harbaugh  v.  Middlesex  Se- 
curities Co.,  110  App.  Div.  633,  97  N. 
Y.  Supp.  350,  it  was  expressly  held 
"that  an  order  for  the  general  exam- 
ination by  a  former  employe  of  the 
business  books  of  his  former  employer 
was  improper  not  only  because  it  com- 
pelled the  deposit  of  the  books  of  a 
going  concern  in  court,  thus  inconve- 
niencing the  business,  but  because  such 
inspection  might  be  used  for  an  im- 
proper and  hostile  purpose.  The  rule 
in  this  department  is  contrary  to  that 
of  the  second  department  as  enunci- 
ated in  Thomas  v.  Waite  Co.,  113  App. 
Div.  494,  99  N.  Y.  Supp.  297,  and  was 
not  followed  by  the  appellate  term  in 
Pfaclzer  v.  Gassner,  54  Misc.  Kep.  579, 
104  N.  Y.  Supp.  847.  The  same  relief 
to  which  plaintiff  is  manifestly  en- 
titled can  be  had  in  a  more  limited 
form  by  an  examination  of  the  de- 
fendants before  trial  upon  which  the 
hooks  can  be  produced  upon  a  subpoena 
duces    tecum,    as    pointed    out    in    Har- 
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2.  Statutory  Proceeding  as  Affected  by  Rules  Applicable  to  For- 
mer Procedure.  —  Many  of  the  statutes  in  terms  confer  the  power  in 
those  cases  and  under  circumstances  where  the  power  would  have  been 
conferred  under  the  chancery  rules.61  Such  provisions  have  been  con- 
strued as  applying  to  the  procedure  to  be  followed  in  procuring  the 
inspection,62  and  as  limiting  the  power  of  the  law  courts  to  that  of 
the  equity  courts.63  Even  where  the  statute  does  not  so  in  terms  pro- 
vide the  courts  have  usually  held  that  the  statutory  procedure  should 
follow  the  rules  of  chancery  procedure;64  but  there  is  authority  to  the 
contrary.65  And  this  rule  is  not  to  be  followed  to  the  extent  of  apply- 
ing rules  which  would  not  apply  equally  at  law  and  in  equity  where 
the  statute  applies  to  both.66 


baugh  v.  Middlesex  Securities  Co.,  su- 
pra. ...  It  follows  an  order  for 
the  discovery  of  the  books  was  im- 
proper and  must  be  reversed."  Strauss 
v.  Von  Tobel,  116  N.  Y.  Supp.  95. 
Compare  also  infra,  IV,  B,  16,  h. 

61.  U.  S.— 1  St.  82,  Comp.  Laws,  p. 
583.  Ala.— Code  (1907),  §4058.  Del. 
Laws,  ch.  107,  §13.  D.  C— Code 
(1910),  §1072.  Ga—  Code  (1895),  §5248. 
Ohio.— Gen.  Code  (1910),  §11551.  Vt. 
Pub.  St.  (1906),  §1765.  Wyo.— Comp. 
St.    (1910),   §4586. 

To  same  effect,  Hawaii  Rev.  Laws 
(1905),  §1932;  Maryland  Pub.  Gen. 
Laws    (1904),  art.   75,   §99. 

62.  This  statute  requires  the  party 
"to  make  just  as  full  a  showing  of 
facts  and  circumstances  justifying  the 
order  as  under  the  old  chancery  prac- 
tice. Oro  Water  Light  &  P.  Co.  v. 
City  of  Oroville,  162  Fed.  975. 

63.  The  purpose  and  effect  of  the 
judiciary  act  of  1789  (1  St.  82,  ch.  20, 
§15)  relating  to  the  production  of  docu- 
ments in  courts  of  law  is  to  give  such 
courts  the  power  to  do  what  courts  of 
equity  might  do,  without  the  formality 
of  going  into  a  court  of  equity  with  a 
bill  of  discovery  in  aid  of  an  action  at 
law.  The  courts  of  law  are  limited  to 
the  powers  exercised  by  the  equity 
courts.  Eyder  v.  Bateman,  93  Fed.  31, 
following  Union  Pac.  R.  Co.  v.  Bots- 
ford,  141  U.  S.  250,  11  Sup.  Ct.  1000, 
35  L.  ed.  250;  Boyd  v.  United  States, 
116  U.  S.  616,  6  Sup.  Ct.  524,  29  L. 
ed.  746. 

Complainant  in  an  action  at  law  is 
entitled  under  the  statute  to  an  in- 
spection of  books  and  records  the  same 
as  in  a  suit  in  equity.  United  States 
17.  Bitter  Root  Co.,  200  U.  S.  451,  26 
Sup.  Ct.   318,  50  L.  ed.  550. 


64.  Cottrell   v.   Warren,  18   Pa.  487. 
The   proceeding  under   the   statute   is 

in  the  nature  of  a  bill  of  discoverv. 
Rose  v.  King,  5  Serg.  &  R.   (Fa.)   241. 

"It  seems  as  if  the  proceeding  was 
intended  to  be  somewhat  ,in  the  nature 
of  a  bill  of  discovery."  Wright  v. 
Crane,  13  Serg.  &  R.  (Pa.)  447. 

"The  power  of  the  court  under  this 
section  is  quite  analogous  to  that  for- 
merly exercised  by  the  court  of  chan- 
cery in  compelling  a  discovery  of  books 
and  papers."  Phelps  v.  Atlantic  &  Pac. 
Tel.  Co.,  46  Wis.  266,  50  N.  W.  288. 

"Upon  whatever  statute  the  power 
to  compel  a  discovery  now  rests,  the 
same  principles  that  governed  its  ex- 
ercise before  remain  in  full  force  and 
should  prevail  except  where  there  has 
been  a  change  by  express  legislation." 
Brevoort  17.  Warner,  8  How.  Pr.  (N.  Y.) 
321. 

In  England  the  right  to  discovery 
under  the  judicature  acts  is  regulated 
by  the  rules  formerly  existing  in  chan- 
cery. Anderson  f.  Bank  of  British 
Columbia,  L.  R.  2  Ch.  Div.  644.  See 
also  Hunnings  17.  Williamson,  L.  R. 
10    Q.   B.   Div.    459. 

65.  In  Condict  v.  Wood,  25  N.  J.  L. 
319,  the  court  said  it  would  be  judi- 
cious to  limit  the  discretion  of  the 
court,  as  it  had  been  limited  in  New 
York  by  the  wording  of  the  statute, 
"to  those  cases  where  a  court  of 
chancery  would  compel  discovery," 
but  this  was  doubted  in  Wolters  r. 
Fidelity  Trust  Co.,  65  N.  J.  L.  130, 
46    Atl.    627. 

66.  Objection  was  made  that  com- 
plainant having  waived  his  right  tn 
discovery  by  way  of  answer  to  the 
bill  by  waiving  oath  is  not  entitled  to 
get    the    discovery    indirectly    by    pr-o- 
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3.  Statutory  Distinction  Between  Production  and  Inspection. 
Statutes  which  in  terms  only  provide  for  the  production  of  documents 
have  been  construed  to  include  the  power  to  inspect  and  copy,07  and 
the  statutes  sometimes  by  their  terms  clearly  combine  the  two,68  though 
a  distinction  has  been  drawn  between  mere  inspection  and  production 
in  court."9 

4.  The  Statutory  Procedure  Outlined.  —  The  procedure  to  obtain 
an  order  for  inspection  and  copy  is  sometimes  begun  by  a  formal  de- 
mand upon  the  adverse  party,  followed  by  a  motion  on  notice  for  an 


ceeding  under  the  statute.  "We  are 
Inclined  to  think  that  if  the  bill  were 
simply  a  bill  for  discovery,  this  objec- 
tion would  be  valid;  but  it  is  for  relief 
as  well,  and,  as  we  have  seen,  states  a 
case  for  relief;  and  this  being  so,  it 
seems  to  us  the  objection  cannot  pre- 
vail. The  statute  applies  to  actions 
at  law  as  well  as  to  suits  in  equity. 
The  complainant  might  have  proceeded 
at  law  by  actions  of  account.  If  he 
had  so  proceeded,  this  objection  would 
be,  not  only  without  force,  but  with- 
out meaning,  and  it  does  not  seem  to 
us  that  under  the  statute  an  objection 
should  be  good  in  equity  which  would 
amount  to  nothing  at  law."  Congdon 
V.  Aylsworth,  16  K.  I.  281,  18  Atl.  247. 

67.  "The  statute  (section  724)  says 
nothing  about  an  order  for  the  inspection 
of  papers  and  permission  to  take  copies 
of  entries,  etc.,  but  it  must  be  pre- 
sumed that  the  purpose  of  compelling 
a  party  to  produce  his  books  is  to 
enable  the  opposite  party  to  examine 
them  and,  if  necessary,  to  make  copies 
of  entries.  Therefore  it  is  reasonable 
to  hold  and  the  court  so  decides  that 
the  power  to  order  the  production  of 
books  includes  the  power  to  grant  an 
inspection."  Exchange  Nat.  Bank  of 
Atchison  V.  Washita  Cattle  Co.,  61 
Fed.  190.  See  also  Newcomb  V.  Bur- 
bank,  159  Fed.  568;  Cameron  Lumb. 
Co.  V.  Droney,  132  Fed.  304;  Gregory 
v.  Chicago,  M.  &  St.  P.  E.  Co.,  10 
Fed.  529. 

Compare  infra,  IV,  B,  10. 

68.  Michigan. — "The  supreme  court 
shall  have  power,  in  all  such  cases  as 
shall  be  deemed  proper  to  compel  a 
party  in  a  suit  pending  therein  to 
produce  and  discover  books,  papers  and 
document  in  his  possession  or  power; 
relating  to  the  merits  of  any  such  suit 
or  of  anv  defense  therein."  Comp. 
Laws  (1897),  §198. 
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New  York. — A  court  of  record,  other 
than  a  justice's  court  in  a  city,  has 
power  to  compel  a  party  to  an  action 
pending  therein  to  produce  and  dis- 
cover, or  to  give  to  the  other  party, 
an  inspection  and  copy  or  permission 
to  take  a  copy  of  a  book,  document 
or  other  paper,  in  his  possession  or 
under  his  control,  relating  to  the  merits 
of  the  action,  or  of  the  defense  therein. 
New   York   Code  Civ.   Proc,    §803. 

69.  "The  court  or  judge  thereof 
may,  upon  affidavit  of  their  necessity 
and  materiality,  upon  motion,  compel 
by  order,  either  party  to  produce  at 
or  before  the  trial,  any  book,  paper  or 
document  in  his  possession  or  power; 
the  order  may  be  made  upon  applica- 
tion of  either  party,  upon  reasonable 
notice  to  the  other  party  or  his  attor- 
ney. If  not  produced  parol  evidence 
may  be  given  of  its  contents."  Burns' 
St.   (Ind.),  1908,  §502. 

"The  court,  or  a  judge  thereof,  may 
under  proper  restrictions,  upon  due 
notice,  order  either  party  to  give  the 
other,  within  a  specified  time,  an  in- 
spection and  copy  of  any  book,  or  part 
thereof,  paper  or  document  in  his  pos- 
session, or  under  his  control,  contain- 
ing evidence  relating  to  the  merits  of 
the  action,  or  the  defense  therein.  If 
compliance  with  the  order  be  refused, 
the  court,  on  motion,  may  exclude  such 
evidence,  or  punish  the  party  refusing, 
or  both."  Burns'  St.  (Ind.),  1908, 
§503. 

"These  sections  relate  to  different 
things.  The  306th  (503)  relates  sim- 
ply to  the  obtaining  of  an  inspection 
and  copy  of  the  book  or  paper,  without 
any  reference  to  its  production  in  court. 
The  305th  section  (502)  relates  to  the 
production  of  the  book,  paper,  or  docu- 
ment in  court,  at  or  before  the  trial." 
Whitman  V.  Weller,  39  Ind.  515. 
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order  in  case  the  party  refuses  the  demand.70  But  the  procedure  ob- 
tains in  many  states  of  merely  ordering  the  party  on  notice  to  give  the 
inspection  and  copy  within  a  specified  time.71  The  order  to  produce 
without  a  specific  order  to  permit  an  inspection  and  copy  is  usually 
upon  motion  and  notice.72 


70.  Either  party,  or  his  attorney, 
in  writing  may  demand  of  the  adverse 
party  an  inspection  and  copy,  or  per- 
mission to  take  a  copy,  of  a  book, 
paper,  or  document,  in  his  possession, 
or  under  his  control,  containing  evi- 
dence relative  to  the  merits  of  the 
action  or  defense,  specifying  the  book, 
paper  or  document  with  sufficient  par- 
ticularity to  enable  the  other  party  to 
distinguish  it.  If  compliance  with  the 
demand  within  four  days  be  refused, 
on  motion  and  notice  to  the  adverse 
party,  the  court  or  judge  may  order 
the  adverse  party  to  give  the  other, 
within  the  time  specified,  an  inspection 
and  copy,  or  permission  to  take  a  copy, 
of  such  book,  paper  or  document.  Ohio 
Gen.  Code  (1910),  §11552.  See  Kansas 
Gen.  St.  (1909),  §5960;  Cobbey's  St. 
(Neb.),  1909,  §1379;  Oklahoma  Comp. 
Laws  (1909),  §5888;  Wyoming  Comp. 
St.    (1910),   §4587. 

71.  Any  court  in  which  an  action 
is  pending  or  a  judge  thereof  may, 
upon  notice,  order  either  party  to  give 
to  the  other  within  a  specified  time  an 
inspection  and  copy  or  permission  to 
take  a  copy  of  entries  of  accounts  in 
any  book  or  of  any  document  or  paper 
in  his  possession  or  under  his  control, 
containing  evidence  relating  to  the 
merits  of  the  action  or  the  defense 
therein.  California  Code  Civ.  Proc, 
§1000.  See:  Ariz.— Eev.  St.  (1901), 
§2555.  Colo.— Code  Civ.  Proc,  §389. 
Idaho.— Kev.  Codes  (1908),  §4875. 
Minn.— Eev.  Laws  (1905),  §4729.  Mo. 
Eev.  St.  (1909),  §1948.  Mont.— Eev. 
Codes  (1907),  §7138.  Nev.— Comp. 
Laws  (1900),  §3521.  N.  C— Eevisal 
(1905),  §1656.  N.  D. — Eevised  Codes 
(1905),  §7243.  Ore. — Lord's  Laws 
(1907),  §3474.  S.  C— Code  Civ.  Proc. 
(1902),  §389.  S.  D.— Code  Civ.  Proc. 
(1910),  §477.  Utah.— Comp.  Laws 
(1907),  §3474.  Wash.— Eemington  & 
Bals.  St.  (1910),  §1262.  Wis.  —  St. 
(1898),   §4183. 

"The  court  in  which  an  action  is 
pending  or  a  judge  thereof  may  on 
four  days'  notice  and  upon  terms  order 
either  party  to  give  to  the  other  with- 


in a  specified  time  an  inspection  and 
copy  or  permission  to  take  a  copy  of 
any  books,  papers  or  documents  in  his 
possession  or  under  his  control,  con- 
taining evidence  relating  to  the  merits 
of  the  action  or  the  defense  thereto." 
Comp.  St.    (N.  J.),   1910,  p.  4098,   §142. 

"Any  party  may  without  affidavit 
apply  for  an  order  directing  any  other 
party  to  make  discovery  on  oath  of 
books,  papers,  or  other  documents, 
which  are  or  have  been,  in  his  pos- 
session! or  under  his  control  relating 
to  any  matter  in  question  in  the  cause. 
The  granting  of  the  order  shall  be  dis- 
cretionary, as  to  the  whole  or  any  part 
of  the  discovery  applied  for."  New 
Jersey   Sess.   Laws,   1912,   eh.   231,   §66. 

72.  "Upon  motion  and  reasonable 
notice  thereof,  the  court  in  which  an 
action  is  pending  may  order  the  par- 
ties to  produce  books  and  writings  in 
their  possession  or  power  which  contain 
evidence  pertinent  to  the  issue." 
Ohio  Gen.  Code  (1910),  §11551.  See 
also:  U.  S—  Act  Sept.  24,  1789,  ch. 
20,  §15,  1  St.  82;  Comp.  Laws,  p.  583. 
Ala.— Code  (1907),  §4058.  Del.— Laws, 
ch.  107,  §13.  D.  C— Code  (1910), 
§1072.  Ga.— Code  (1S95),  §5248.  Vt. 
Pub.  St.  (1906),  §1765.  Wyo.— Comp. 
St.    (1910),   §4586. 

"The  courts  of  this  state  may  on 
the  trial  of  causes  cognizable  before 
them  respectively,  upon  ten  days'  no- 
tice to  the  opposite  party  or  his  attor- 
ney, require  the  party  notified  as  afore- 
said to  produce  books  and  other  writ- 
ings in  his  possession,  power  or  cus- 
tody which  shall  contain  evidence  per- 
tinent to  the  issue."  Florida  Gen.  St. 
(1906),  §1533. 

"If  one  of  the  parties  wish  to  ob- 
tain books,  papers,  or  other  documents 
in  the  possession  of  the  adverse  party, 
the  court  shall  order,  on  motion  of 
the  party  applying  for  the  same,  that 
such  books,  papers  or  documents  be 
brought  into  court  and  produced  on 
the  day  fixed  for  the  trial  of  the  cause. 
The  order  must  describe  such  books, 
papers  or  documents."  Louisiana  Code 
of  Prac,  art.  473. 
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Another  method  is  upon  petition  to  rule  the  party  to  appear  and 
show  cause  why  the  production,  inspection  or  eopy  should  not  be  had.73 


"If  in  the  course  of  the  suit  either 
party  discovers  that  his  interests  re- 
quire the  introduction  of  titles  and 
papers  in  the  possession  of  the  adverse 
party,  or  of  a  third  person,  the  court 
shall  on  application  order  the  produc- 
tion of  such  books  or  papers,  provided, 
however,  that  in  no  case  shall  a  per- 
son be  compelled  to  produce  papers 
that  would  subject  him  to  a  criminal 
prosecution  under  the  penal  laws  of 
the  state."  Louisiana  Code  of  Prac, 
art.  475. 

73.  "Whenever  either  party  to  any 
proceeding  at  law  or  equity  in  the 
superior  court  shall  set  forth  in  writ- 
ing, under  oath,  upon  his  knowledge 
or  belief,  that  the  opposite  party  is 
in  the  possession  or  control  of  some 
document  which  the  applicant  is  en- 
titled to  examine,  and  prays  for  its 
production,  a  justice  of  the  court  to 
whom  application  is  so  made,  on  such 
petition,  may  order  the  opposite  party, 
or  if  the  same  be  a  body  corporate, 
then  some  officer  thereof,  to  make  an- 
swer on  oath  at  or  before  a  time  to 
be  fixed  in  said  order,  as  to  what  docu- 
ment he  or  it  so  has  relating  to  the 
matter  in  dispute  between  the  parties, 
or  what  he  knows  as  to  the  custody 
of  such  document,  and,  if  in  his  or 
its  possession  or  control,  whether  he 
or  it  objects  to  the  production  of  the 
same  and  the  grounds  of  such  objec- 
tion; and  thereupon  such  justice,  after 
hearing  such  petition,  answer  and  evi- 
dence, shall  decide  whether  or  not  said 
document  shall  be  produced,  and  order, 
or  decline  to  order,  its  production,  and 
if  proper,  compel  the  party  having  the 
same  in  his  or  its  possession  or  con- 
trol to  allow  the  applicant  to  examine 
the  same,  and,  if  necessary,  to  take 
examined  copies  of  the  same,  or  have 
such  original  documents  impounded, 
and  make  such  further  order  in  the 
premises  as  shall  be  just."  Ehode  Is- 
land Gen.  Laws  (1909),  ch.  292,  §50. 

To  same  effect,  Hawaii  Rev.  Laws 
(1905),   §§1932,   1933. 

"The  supreme  or  district  court  may 
by  rule  require  the  production  of  any 
paper  or  books  which  are  material  to 
the  just  determination  of  any  cause 
pending  before  it  for  the  purpose  of 
being   inspected   and   copied   by    or    for 
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the  party  thus  calling  for  them." 
Cobbey's  St.  (Neb.),  1909,  §1384.  See 
Iowa  Code,  §4654. 

"The  petition  for  such  purpose  must 
state  the  facts  expected  to  be  proved 
by  such  books  or  papers  and  that  as 
the  petitioner  believes  such  books  and 
papers  are  under  the  control  of  the 
party  against  whom  the  rule  is  sought, 
and  must  show  wherein  they  are  ma- 
terial. The  rule  shall  thereupon  be 
granted  to  produce  the  book  and 
papers  or  show  cause  to  the  contrary, 
if  the  court  deem  such  rule  expedient 
and  proper."  Cobbey's  Nebraska  St. 
(1909),   §1385.     See  Iowa  Code,   §4655. 

"In  any  case  at  law,  a  party  may 
file  in  the  clerk's  office,  ana  in  any 
case  before  a  commissioner  of  a  court, 
any  person  interested  may  file  with 
such  commissioner  an  affidavit,  setting 
forth  that  there  is,  he  verily  believes, 
a  book  of  accounts  or  other  writing, 
in  possession  of  an  adverse  party  or 
claimant  containing  material  evidence 
for  him,  specifying  with  reasonable  cer- 
tainty such  writing,  or  the  part  of 
such  book.  The  clerk  or  commissioner 
shall  issue  a  summons  directed  as  under 
the  preceding  section  requiring  him  to 
produce  such  writing  or  an  exact  copy 
of  such  part  of  the  said  book,  and 
make  return  thereof  as  under  that  sec- 
tion. With  the  summons,  there  shall 
be  a  copy  of  the  affidavit,  which  shall 
be  delivered  to  the  person  served  with 
the  summons  at  the  time  of  such  serv- 
ice; if  the  service  be  against  a  plaintiff 
who  is  not  a  resident  of  this  state  or  a 
defendant  who  is  not  a  resident  of  this 
state  but  who  has  appeared  in  the  case 
or  been  served  with  process  in  this 
state,  the  service  may  be  on  his  attor- 
ney at  law.  When  the  court  in  which 
the  case  is  or  whose  commissioner  is- 
sued the  summons  is  satisfied  that  the 
person  filing  such  affidavit  has  no 
means  of  proving  the  contents  of  such 
writing,  or  of  such  part  of  the  book, 
but  by  the  person  summoned  producing 
what  is  required  by  the  summons,  and 
that  the  same  is  relevant  and  material, 
and  sees  also  that  the  call  therefoi 
has  not  been  unreasonably  delayed,  it 
may  unless  the  person  summoned  shall 
in  a  reasonable  time  either  produce 
what  it  so  required,  or  answer  in  writ- 
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Where  the  formality  of  a  preliminary  rule  to  show  cause  is  not  re- 
quired the  statutes  frequently  prescribe  that  the  order  shall  issue  only 
after  notice  and  upon  a  ''hearing"  or  "good  cause  shown,"74  or  that 
such  shall  be  supported  by  affidavit   or  verified  petition.75     In  the 


ing  upon  oath  that  he  has  not  under 
his  control  such  book  or  writing  or 
any  of  the  like  import,  attach  him  and 
compel  him  to  do  the  one  or  the 
other."  Pollard's  Code  of  Virginia 
(1904),  §3371.  To  same  effect,  West 
Virginia  Code,  §3966. 

"To  entitle  a  party  to  pursue  a  dis- 
covery or  inspection  he  must  present 
a  petition,  praying  therefor  and  veri- 
fied by  affidavit  to  the  court,  or  to  a 
judge  authorized  to  make  an  order  in 
the  action,  upon  which  an  order  may 
be  made,  directing  the  party,  against 
whom  the  discovery  or  inspection  is 
sought,  to  allow  it,  or,  in  default  there- 
of, to  show  cause  before  the  court, 
at  a  time  and  place,  and  upon  a  notice, 
therein  specified,  why  the  prayer  of 
the  petition  should  not  be  granted." 
New  York  Code  Civ.  Proc,  §805.  See 
also:  Ark.— Kirby's  Dig.  (1904), 
§3075.  Mich.— Comp.  Laws  (1897), 
§200.     Mo.-Rev.  St.   (1909),  §1945. 

74.  "The  party  requiring  the  pro- 
duction of  books  or  papers  as  aforesaid 
shall  in  all  cases  satisfy  the  court  of 
their  materiality  in  the  cause  therein 
pending."  Florida  Gen.  St.  (1906), 
§1533. 

"The  several  courts  shall  have 
power,  in  any  action  pending  before 
them,  upon  motion  and  good  and  suf- 
ficient cause  shown,  and  reasonable  no- 
tice thereof  given,  to  require  the  par- 
ties or  either  of  them  to  produce  books 
or  writings  in  their  possession  or  power 
which  contain  evidence  pertinent  to 
the  issue."  Kurd's  Illinois  St.  (1903), 
ch.  51,  §9. 

"Where  books,  papers  or  written  in- 
struments material  to  the  issue  in  any 
action  at  law  pending  in  the  supreme 
judicial  court  or  in  the  superior  courts 
are  in  possession  of  the  opposite  party, 
and  access  thereto  refused,  the  court, 
upon  motion,  notice  and  hearing,  may 
requirp  their  production  for  inspection. 
Maine  Rev.  St.   (1003),  ch.  84,  §23. 

The  court  in  which  any  action  or  suit 
is  pending  may  on  good  cause  shown 
and  after  notice  of  the  application  to 
the  opposite  party,  order  either  party 
to  give  to  the  other,  within  a  specified 


time,  and  on  such  terms  as  may  be 
imposed,  an  inspection  and  copy  or  per- 
mission to  take  a  copy  of  any  books, 
papers  or  documents  in  his  possession 
or  under  his  control  containing  evi- 
dence relating  to  the  merits  of  the 
action  or  proceeding,  or  of  the  defense 
thereto.  Mississippi  Code  (1906), 
§1003. 

"On  motion  and  upon  good  and  suf- 
ficient cause  shown  by  affidavit  or 
affirmation,  and  due  notice  thereof  be- 
ing given."  Purdin's  Dig.  (Pa.),  p. 
1487. 

75.  "The  court  in  an  action  by 
equitable  proceedings  shall  have  power, 
on  sufficient  cause  shown  by  affidavit, 
due  notice  of  the  application  being 
given  to  the  adverse  party,  to  require 
the  parties,  or  either  of  them,  to  pro- 
duce books,  deeds,  or  other  writings 
in  their  power,  which  are  alleged  to 
contain  evidence  pertinent  to  the  mat- 
ter in  controversy."  Kirby's  Dig. 
(Ark.),  1904,  §3079. 

"Before  the  notice  provided  for  In 
the  preceding  sections  shall  be  avail- 
able, the  party  giving  it,  or  his  agent, 
must  make  oath  (or  his  attorney  state 
in  his  place)  that  he  has  reason  to 
believe  that  the  paper  required  is  or 
has  been  in  existence;  that  it  is  in 
the  possession,  power  or  control  of  the 
person  notified,  and  that  it  is  material 
to  the  issue."  Georgia  Code  (1895), 
§5253.  See  Carlton  v.  Western  &  A. 
R.  Co.,  81  Ga.  531,  7  S.  E.  623;  Earnest 
v.  Napier,  15  Ga.  306;  Bryan  f.  Wal- 
ton, 14  Ga.  185. 

' '  The  court  or  judge  thereof  may 
upon  affidavit  of  their  necessity  and 
materiality,  upon  motion  compel,"  etc. 
Burns'   St.    (Ind.),   1908,    §502. 

"May  under  proper  restrictions, 
upon  due  notice,  order."  Burns'  St. 
(Ind.),   1908,   §503. 

"The  court  shall  have  power  in  the 
trial  of  actions  at  law,  on  motion  made 
at  the  first  court  after  the  appearance 
court,  supported  by  affidavit  that  the 
same  is  not  intended  for  delay,  and 
!ue  notice  thereof  being  given,  to  re- 
e  the  parlies  to  produce  copies, 
certified   by  a  justice  of  the  peace,  of 
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absence  of  such  direct  requirements  it  is  clear  that  the  court  must  have 
before  it  something  on  which  it  can  act  judicially,76  and  that  the 
adverse  party  is  entitled  to  his  day  in  court.77 

The  statutes  sometimes  prescribe  that  the  courts  shall  frame  rules 
to  govern  the  proceedings,78  but  failure  so  to  do  does  not  affect  the 
power  of  the  court  derived  from  former  statutes.79 

As  has  been  pointed  out  the  distinction  between  production  and 
inspection  under  the  statutes  is  very  slight,  if  indeed  any  real  distinc- 
tion exists,80  and  the  differences  of  procedure  will  be  found  to  be  one 
more  of  detail  than  of  substance.81 

5.  Jurisdiction.  —  a.  Generally.82  —  Though  the  procedure  is  not 
usually  confined  to  any  particular  court  it  is  limited  by  some  statutes.83 


all  such  parts  of  all  hooks  or  writings 
in  their  possession  or  power  as  contain 
evidence  pertinent  to  the  issue." 
Maryland  Pub.  Gen.  Laws  (1904),  art. 
75,   §99. 

"Every  such  application  shall  be  in 
writing  and  shall  state  the  grounds 
upon  which  it  is  made  verified  by  the 
oath  of  the  party  or  his  attorney  or 
agent."  The  affidavit  of  the  adverse 
party  or  his  attorney  or  agent  may  be 
used  in  opposition  to  such  application 
without  notice  of  the  taking  of  such 
affidavit,  or  either  party  or  any  other 
witness  may  on  such  application  be 
examined  in  relation  thereto.  New 
Jersey  Comp.  St.  (1910),  p.  4098,  §143. 
76.  An  affidavit  is  necessary  to 
show  that  the  books  sought  to  be  pro- 
duced are  pertinent  to  the  issue.  Wvnn 
v.  Taylor,  109  111.  App.  603.  See  also 
Lester  v.  People,  150  111.  408,  37  N.  E. 
1004,  23  N.  E.  387;  First  Nat.  Bank  v. 
Mansfield,  48  111.  494. 

The  failure  of  the  court  to  have  be- 
fore it  something  in  the  way  of  evi- 
dence of  the  prerequisite  facts  is  not 
cured  by  its  giving  the  adverse  party 
an  opportunity  to  prove  that  the  docu- 
ment was  not  in  existence  at  the  time 
the  moving  party  asks  to  have  the  mat- 
ter taken  as  confessed  for  failure  to 
produce.  The  adverse  party  was  not 
asking  for  a  further  hearing,  nor  was 
the  moving  party  seeking  to  renew  the 
motion.  Atchison,  T.  &  S.  F.  E.  Co. 
v.  Burks,  78  Kan.  515,  96  Pac.  950. 

The  order  should  not  be  granted  on 
the  unsworn  petition  of  the  party's 
solicitor.  Equitable  Life  Assur.  Soc. 
r.   Clark,  80  Miss.  471,  31   So.  964. 

77.  Being  in  the  nature  of  a  bill 
of  discovery  the  party  is  entitled  to 
p.ti  opportunity  to  be  heard.  Bose  v. 
Lling,  5  Serg.  &  E.   (Pa.)   241. 

Vol.  VTT 


The  order  to  produce  books  and 
papers  will  not  be  made  without  giving 
*he  adverse  party  full  opportunity  to 
answer.  Lancliff  Coal  Co.  v.  New  York, 
etc.  Coal  Co.,  10  Pa.  Dist.  645. 

78.  The  general  rules  of  practice 
must  prescribe  the  cases  in  which  a 
discovery  or  inspection  may  be  so  com- 
pelled, and,  the  proceedings  for  that 
purpose  where  the  same  are  not  pre- 
scribed by  this  act.  New  York  Code 
Civ.  Proc,  §804;  Eev.  St.  (Mich.),  1897, 
§199. 

79.  Gould  v.  McCarty,  11  N.  Y.  575. 
Conflict    between    inherent    power    of 

court    and    rules   prescribed    thereunder 
and  the  statute,  see  supra,  IV,  A,  3. 

80.  See  supra,  IV,  B,  3. 

81.  That  is  to  say,  the  steps  in  the 
procedure,  though  not  always  taken 
in  the  same  order  of  time  or  at  the 
same  stage  of  the  proceedings,  will  be 
found  alike  in  their  essential  require- 
ments.    See  infra,  IV,  B,  17,  29. 

82.  At  law  or  equity,  see  supra, 
IV,  A,  2. 

83.  "The  district  or  superior 
court."     Iowa   Code,   §4654. 

"In  the  supreme  judicial  court  or 
in  the  superior  courts."  Maine  Eev. 
St.  (1903),  ch.  84,  §23. 

"The  supreme  court."  Mich.  Comp. 
Laws  (1897),  §198. 

"The  supreme  or  district  court." 
Cobbey's  St.    (Neb.),   1910,   §1384. 

"A  court  of  record  other  than  a 
justice  court  in  a  city. "  New  York 
Code  Civ.  Proc,  §803. 

"The  supreme  court  and.  several 
courts  of  common  pleas."  Purdin's 
Dig.   (Pa.),  p.  1487. 

"In  the  superior  court."  Ehode  Is- 
land Gen.  Laws   (1909),  ch.  292,  §50. 
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It  has  been  held  that  the  power  extends  to  the  courts  of  admiralty.84 
A  master  has  no  power  to  order  production  in  proceedings  before  him."5 

b.  Motion  for  Change  of  Venue  as  Affecting  Jurisdiction.  —  Juris- 
diction to  make  the  order  is  not  taken  away  by  a  motion  for  change 
of  venue.86 

c.  State  Procedure  Not  Applicable  to  Federal  Courts.  —  The  juris- 
diction to  make  the  order  in  the  federal  courts  is  derived  solely  from 
the  federal  statute.87 

6.  In  What  Actions  Permitted.  —  Following  the  chancery  practice 
it  has  been  quite  generally  held  that  inspection  would  not  be  enforced 
in  actions  of  tort  or  in  actions  involving  penalties  and  forfeitures;88 
but  there  is  authority  to  the  contrary.89 

Inspection  may  be  had  in  actions  under  the  anti-trust  laws  to  enforce 
penalties  and  forfeitures  therein  though  the  proceedings  are  penal  in 
their  nature.90 


84.  The  jurisdiction  in  this  respect 
is  co-extensive  with  that  of  a  court  of 
equity.     The  Washtenaw,  163  Fed.  372. 

85.  Cartee  v.  Spence,  24  S.  C.  550. 

86.  The  hearing  of  the  motion 
stands  on  the  same  footing  as  a  trial 
in  respect  to  a  motion  for  a  change 
of  venue.  The  rule  that  such  must  be 
made  before  the  trial  begins  applies. 
So  where  a  demand  for  change  of  venue 
was  made  while  the  court  was  consider- 
ing the  application,  the  court  properly 
refused  to  consider  same  and  did  not 
lose  jurisdiction  to  make  the  order. 
Schuetze  V.  Continental  Life  Ins.  Co., 
69  Wis.  252,  34  N.  W.  90. 

87.  "The  jurisdiction  to  make  such 
an  order  must  be  derived  from  section 
724  Kev.  St.  U.  S.,  as  the  state  statute 
is  not  applicable."  Exchange  Nat. 
Bank  v.  Washita  Cattle  Co.,  61  Fed. 
190.  See  United  States  v.  National 
Lead  Co.,  75  Fed.  94;  Paine  V.  Warren, 
33  Fed.  357;  Gregory  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  10  Fed.  529;  United 
States  V.  Hutton,  10  Ben.  26S,  26  Fed. 
Cas.  No.  15,433. 

"On  the  assumption  that  section  724 
authorizes  production  only  at  the  trial, 
the  adoption  of  the  state  practice  as 
to  production  before  trial  would  not 
in  any  manner  or  in  the  least  degree 
be  inconsistent  with  the  terms,  defeat 
the  purpose  or  impair  the  effect  of  that 
section.  No  reason  is  perceived  why 
on  the  narrower  construction  of  the 
section  such  state  practice  should  not 
be  adopted  for  the  advancement  of 
justice.  But  as  the  section  properly 
construed    contemplates    production   be- 


fore as  well  as  at  the  trial  it  must 
to  the  exclusion  of  the  state  statute 
and  section  914  be  held  the  exclusive 
source  of  authority  on  the  part  of  this 
court  in  actions  at  law  to  order  produc- 
tion." Victor  G.  Bloede  Co.  v.  Joseph 
Bancroft  &  Sons  Co.,  98  Fed.  175  (§914 
is  the  section  of  the  statute  authoriz- 
ing the  following  of  the  state  practice 
by  the  federal  courts). 

88.  Happersett  v.  Eaton,  20  Pa. 
Diet.  501. 

The  act  is  "obviously  inapplicable 
to  an  action  founded  on  tort."  Mor- 
gan v.  Watson,  2  Whart.  (Pa.)  10, 
slander. 

Discovery  of  documents  will  not  be 
ordered  in  an  action  for  penalties 
which  would  not  have  been  permitted 
in  chancery  before  the  judicature  acts. 
Runnings  v.  Williamson,  L.  R.  10  Q.  B. 
459.  See  also  Johnston  V.  London  & 
Paris  Exchange,  6  Out.  L.  R.  49. 

89.  Inspection  may  be  ordered  in 
actions  for  libel.  Kraus1  v.  The  Sen- 
tinel   Co.,    62    Wis.    660,    23    N.    W.    12. 

90.  "As  was  intimated  in  United 
States  v.  American  Tobacco  Co.  (C.  C), 
146  Fed.  557,  the  decision  in  Hale  v. 
Henkel,  201  U.  S.  43,  26  Sup.  Ct.  370, 
50  L.  ed.  652,  has  modified  the  rule 
heretofore  applied  when  the  books  and 
papers  sought  to  be  dragged  to  light 
by  the  power  of  the  state  are  the 
property  of  a  corporation.  It  was 
held  in  that  case  that  neither  the  pro- 
visions of  the  fourth  amendment  to 
the  constitution,  nor  the  principles 
enunciated  in  the  case  of  an  individual 
in  the  Boyd  Case,  116  U.  S.  616,  6  Sup. 
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7.  Who  May  Apply.  —  Inspection  is  granted  only  on  the  applica- 
tion of  a  party." 

8.  Against  Whom  Inspection  May  Be  Had.  —  Inspection  can  be 
had  against  parties  only,9-  and  is  never  applicable  as  against  mere 
witnesses.03 

It  is  no  objection  to  issuing  the  order  as  against  one  defendant  that 
his  co-defendant  has  not  been  served  with  process  in  the  suit.04 

The  "next  friend"  of  an  infant  cannot  be  required  to  discover 
documents.05 

Officers  and  employes  of  a  corporation  are  not  parties  within  the 
statute.06 


Ct.  ."24.  29  L.  ed.  746,  constitute  any 
protection  to  a  corporation  which  is 
charged  with  abuse  of  its  franchise. 
It  would  seem  to  make  little  difference 
whether  the  books  and  papers  are 
called  for  under  a  subpoena  duces  tecum 
or  under  section  724;  whether  the 
charge  as  presented  in  an  action 
brought  by  the  state  of  its  own  mo- 
tion, by  the  state  on  the  relation  of 
some  one,  or  by  a  private  person  to 
whom  the  state  has  promised  the  fine 
it  has  prescribed  in  punishment  of  the 
offense  in  the  event  that  such  person 
shall  succeed  in  proving  the  commis- 
sion of  that  offense."  American  Ba- 
nana Co.  v.  United  Fruit  Co.,  153  Fed. 
943. 

To  same  effect,  see  State  v.  Standard 
Oil  Co.,  218  Mo.  1,  116  S.  W.  902; 
State  v.  Standard  Oil  Co.,  194  Mo.  124, 
91  S.  W.  1062;  State  V.  Standard  Oil 
Co.,  61  Neb.  28,  84  N.  W.  413.  Compare 
Boyle  v.  Smithson,  146  Pa.  255,  23  Atl. 
397. 

91.  In  divorce  proceedings  one  ap- 
pointed receiver  of  the  defendant's 
husband's  property  to  apply  same  to 
payment  of  alimony  and  counsel  fees 
is  not  a  party  to  the  action  or  pro- 
ceeding, and  cannot  examine  defendant 
as  to  his  property  or  property  of  his 
wife's  formerly  in  his  possession  under 
§§803,  809.  Bradley  v.  Bradley,  122 
X.   Y.   Supp.   626. 

"The  plaintiff  had  a  direct  interest 
in  the  profits  and  losses  of  the  busi- 
ness, his  percentage  being  fixed  upon 
the  profits  which  he  was  entitled  to 
reeeive  in  lieu  of  salary. 
Whether  such  relation  constitutes  the 
plaintiff  a  partner,  or  a  principal  bring- 
ing business  to  the  firm,  or  an  employe 
entitled  to  a  share  of  the  profits,  or 
a   co-worker   with   them    in   the   general 
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business,  ...  a  prima  facie  case  is 
presented  entitling  those  interested  in 
that  venture  to  an  inspection."  Veiller 
V.  Oppenheim,  75  Hun  21,  26  N.  Y. 
Supp.  1051,  quoted  with  approval  and 
followed  in  Thomas  v.  Waite  Co.,  99 
N.  Y.  Supp.  297. 

Defendant  in  Criminal  Prosecution. 
That  defendant  in  a  criminal  case 
might  use  this  section  to  obtain  in- 
spection of  papers  necessary  to  his 
defense.  See  State  V.  Hodges,  45  Kan. 
389,  26  Pac.   676. 

92.  Rose  V.  King,  5  Serg.  &  E. 
(Pa.)  241;  Happersett  v.  Eaton,  20 
Pa.   Dist.   501. 

The  books  of  a  corporation  not  a 
party  to  the  action  cannot  be  said  to 
be  in  the  power  of  defendants  who 
are  sued  individually  and  as  a  co-part- 
nership simply  because  one  of  defend- 
ants happens  to  be  an  officer  of  such 
eorporatioi).  He  was  not  sued  as  such 
officer.  Ridgely  v.  Richard,  130  Fed. 
3S7. 

93.  So  it  cannot  be  urged  as  against 
a  proceeding  to  compel  a  witness  to 
produce  books  before  a  legislative  com- 
mittee that  he  is  entitled  to  have  a 
showing  by  affidavit  or  otherwise  of 
the  necessity  for  the  inspection  and 
an  opportunity  to  be  heard  against  the 
granting  of  the  order.  In  re  Dunn,  9 
Mo.  App.  255. 

94.  Partners  were  co-defendants, 
and  the  one  who  had  the  possession 
of  the  document  desired  had  been 
served  with  process  in  the  suit  though 
his  co-defendant  had  not  been.  Fox 
v.  Brega,  5  N.  Y.  Supp.  908. 

95.  Dyke  V.  Stephens,  (1885)  L.  R. 
30   Ch.  Div.   189. 

96.  Cassatt  v.  Mitchell  Coal  &  Coke 
Co.,  150  Fed.  32,  citing  Ridgely  v. 
Richard,  130  Fed.  387. 
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Trustees  and  executors  who  have  brought  a  matter  into  court  seeking 
instruction  may  be  proceeded  against  under  the  statute.97 

9.  Inspection  Before  Issue  Joined.  —  It  is  said  that  inspection  can- 
not be  had  before  issue  joined,98  and  this  rule  has  been  based  upon 
the  proposition  that  the  right  was  unknown  in  chancery.99  But  where 
the  necessity  really  exists  many  courts  have  recognized  the  right  to 
an  inspection  for  the  purpose  of  framing  pleadings,1  though  it  is  ad- 
mitted that  cases  where  such  necessity  exists  are  rare.2     Some  courts 


97.  Where  trustees  and  executors 
brought  a  will  and  a  compromise  agree- 
ment into  court  praying  instructions 
in  regard  to  the  interpretation  there- 
of, and  asking  authority  to  sell  certain 
of  the  real  estate  upon  the  ground 
that  otherwise  they  would  not  have 
sufficient  funds  for  distribution  under 
the  will,  and  to  carry  out  the  com- 
promise agreement,  the  cestuis  que 
tiusient  were  entitled  to  an  order  of 
discovery  and  inspection  of  the  books, 
inventories  and  records  of  the  trust 
estate.  Muller  v.  City  of  Philadelphia, 
103  N.  Y.  Supp.  387. 

98.  Victor  G.  Bloede  Co.  v.  Joseph 
Bancroft  &  Sons  Co.,  98  Fed.  175; 
Paine  V.  Warren,  33  Fed.  357;  United 
States  v.  Hutton,  10  Ben.  268,  26  Fed. 
Cas.  No.  15,433;  Wynn  v.  Taylor,  109 
111.  App.  603. 

Pending  the  hearing  on  a  demurrer 
to  the  complaint,  plaintiff  should  not 
be  granted  an  order  for  inspection 
where  it  does  not  yet  appear  that  there 
will  be  any  issue  of  fact.  Inspection 
was  asked  of  a  contract  not  essential 
to  plaintiff's  ease  in  chief.  Glover  v. 
American  Casualty,  etc.  Co.,  130  Mo. 
173,  32  S.  W.  302. 

99.  There  is  no  practice  known  to 
a  court  of  chancery  by  which  a  de- 
fendant can  be  required  to  produce 
books  and  documents  in  order  to  en- 
able a  plaintiff  to  frame  his  bill,  and 
the  remedy  under  §724  is  limited  to 
causes  where  issue  is  joined.  Paine  v. 
Warren,  33  Fed.  357. 

1.  Smith  v.  Wayne  Circuit  Judge, 
158  Mich.  588,  123  N.  W.  34;  Brummer 
v.  Cohen,  47  App.  Div.  470,  62  N.  Y. 
Supp.  241;  Tayler  r.  American  Eibbon 
Co.,  38  App.  Div.  144,  56  N.  Y.  Supp. 
667;  Martin  v.  New  Trinidad  Lake 
Asphalt  Co.,  84  N.  Y.  Supp.  711.  But 
sen  Dannenburg  r.  Heller,  85  N.  Y. 
Supp.  90. 

As  a  general  rule  discovery  is  not 
given  before  the  issues  are  defined  by 


the  delivery  of  the  statement  of  de- 
fense, but  there  are  exceptions  to  this 
where  the  necessity  of  the  case  re- 
quires. Quilter  v.  Heatly,  (1883),  L. 
E.  23  Ch.  Div.  42. 

"Whether  a  copy  of  the  contract 
upon  which  an  action  is  based  is  or 
is  not  set  forth  in  the  complaint,  the 
defendant  may  always  demand  and  ob- 
tain an  inspection  of  the  original  by 
pursuing  the  course  prescribed  by  sec- 
tion 1000  of  the  Code  of  Civil  Proced- 
ure." Byrne  v.  Luning  Co.  (Cal.),  38 
Pac.  454. 

If  in  an  action  upon  an  account 
stated  for  defendant  to  ascertain  the 
facts  in  order  that  he  may  prepare 
his  defense  he  may  apply  for  an  in- 
spection of  plaintiff's  accounts.  Mar- 
tin v.  Heinze,  31  Mont.  68,  77  Pac. 
427. 

If  an  inspection  of  a  note  referred 
to  in  the  petition  is  absolutely  neces- 
sary to  defendant  to  enable  him  to 
properly  prepare  his  defense,  he  may 
have  same  under  the  statute.  Jeffries 
v.  Flint,  55  Mo.  29. 

A  party  is  entitled  to  inspection 
"for  preparation  of  a  pleading  or 
preparation  for  trial."  McGeary  v. 
Brown,  23  S.  D.  573,  122  N.  W.  605. 

"We  have  no  doubt  whatever  that 
in  the  furtherance  of  justice  the  court, 
in  the  exercise  of  its  discretion,  at 
any  time  after  an  action  is  commenced 
and  complaint  served,  before  issue  is 
joined,  may  give  the  relief  provided 
for  in  the  statute."  The  contention 
was  that  plaintiff  must  reply  before 
moving  for  inspection.  Harris  r.  Rich- 
ardson, 92  Minn.  353,  100  N.  W.  92. 

2.  The  inspection  was  refused 
where  the  defendants  sought  same  as 
an  aid  to  frame  their  answer  where 
their  petition  for  the  order  stated  they 
owed  plaintiffs  nothing.  "We  can 
hardly  conceive  of  a  case  where  the 
ml''  could  be  properly  invoked  to  com- 
ix 1    (he    plaintiffs    to    discover    to    the 
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hold  that  under  certain  circumstances  it  is  defendant's  duty  to  pro- 
reed  under  the  statute  before  answering.3 

10.     Inspection  Before  Trial.  —  Whether  inspection  can  take  place 
before  the  trial  depends  upon  the  construction  of  the  statute  involved.4 


defendants  their  private  books  prelim- 
inarily to  the  trial  of  the  cause  for 
the  purpose  of  enabling  the  defendants 
irmuiate  their  pleadings.  The  cir- 
cumstances  of  such  a  ease  would  have 
to  be  peculiarly  rare."  Neafie  v.  Mil- 
ler, 37   Pla.   L73,  20  s<>.  252. 

3.  In  Curtis  r.  Richards,  9  Cal.  33, 
the  court  in  discussing  the  duty  of 
defendant  to  answer  positively  as  to 
the  execution  of  an  instrument,  says: 
"If  the  defendant  has  forgotten  the 
execution  of  the  instrument,  6r  doubts 
the  correctness  of  their  description  or 
copy  in  the  complaint,  he  should,  be- 
fore answering,  take  the  requisite  steps 
to  obtain  an  inspection  of  the  orig- 
inals." 

In  suit  for  specific  performance  the 
defendant  could  have  had  an  examina- 
tion of  the  contract  before  he  filed 
his  answer,  if  it  had  been  considered 
necessary.  Having  failed  to  do  so,  he 
cannot  allege  error  on  ground  of  sur- 
prise, claiming  that  the  description  was 
not  correct.  Longfellow  v.  Huffman, 
49  Ore.  486,  90  Pac.  907. 

Defendant  should  if  necessary  ob- 
tain an  extension  of  his  time  to  answer 
and  "diligently  pursue"  his  remedy 
under  this  statute.  He  simply  moved 
that  the  note  sued  on  be  filed,  then  de- 
faulted, and  then  sought  to  have  the 
default  set  aside  because  his  motion 
was  not  granted.  Hill  v.  Meyer,  47  Mo. 
585. 

4.  Under  the  Federal  Statute. — "The 
Supreme  Court  has  in  the  case  of  Car- 
penter 17.  Winn,  221  U.  S.  533,  31  Sup. 
Ct.  683,  55  L.  ed.  842,  finally  deter- 
mined that  the  courts  can  only  compel 
the  production  of  books  and  papers 
under  section  724  in  an  action  at  law 
at  the  trial  and  not  before.  This 
leaves  the  plaintiff  a  bill  of  discovery 
as  his  only  remedy."  Cheatham  Elect, 
etc.  Co.  v.  American  Automatic  Switch 
Co.,  198  Fed.  496;  Schatz  v.  Winton 
Motor  Carriage  Co.,  197  Fed.  777. 

In  Carpenter  v.  Winn,  221  U.  S.  533, 
reversing  165  Fed.  636,  91  C.  C.  A.  301, 
construing  §724  (U.  S.  Comp.  St.,  1901, 
p.  583)  the  court  sa}rs:  "For  more  than 
a  century  trial  courts  have  disagreed 
as    to    whether    under     the     enactment 
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the  procedure  is  limited  to  a  require- 
ment that  the  books,  documents,  and 
writings  be  produced  at  the  trial,  or 
in  the  discretion  of  the  court,  before 
the  trial,  for  such  investigation  and  ex- 
amination as  the  party  obtaining  the 
order  might  desire.  .  .  .  The  doubt 
about  the  meaning  of  the  permission 
is  engendered  by  the  use  of  the  words 
'in  the  trial.'  It  is  of  course  urged 
that  if  the  Congress  had  intended  to 
limit  the  right  to  such  production,  it 
would  have  said  '  at  the  trial, '  or  '  on 
the  trial.'  But  it  is  said  with  equal 
force  that  if  the  purpose  was  to  com- 
pel such  production  before  the  trial  and 
after  issue  joined,  Congress  would  have 
substituted  the  words,  'in  an  action  at 
law,'  instead  of  using  words  seemingly 
more  restrictive." 

The  leading  case  holding  that  the 
words  were  not  used  in  the  restrictive 
sense  and  hence  the  examination  may 
be  before  trial  seems  to  be,  Victor  G. 
Bloede  Co.  v.  Joseph  Bancroft  &  Sons 
Co.,  98  Fed.  175,  citing  in  support  there- 
of: Henszey  v.  Langdon-H.  Coal  Min. 
Co.,  80  Fed.  178;  Lucker  v.  Phoenix 
Assur.  Co.,  67  Fed.  18;  Exchange  Nat. 
Bank  r.  Washita  Cattle  Co.,  61  Fed. 
190;  Paine  V.  Warren,  33  Fed.  357; 
Gregory  v.  Chicago,  etc.  R.  Co.,  10  Fed. 
529;  Coit  v.  Amalgamating  Co.,  9  Fed. 
577;  United  States  v.  Youngs,  10  Ben. 
264,  28  Fed.  Cas.  No.  16,783;  United 
States  v.  Hutton,  10  Ben.  268,  26  Fed. 
Cas.  No.  15,433;  Jacques  v.  Collins,  2 
Blatchf.  23,  13  Fed.  Cas.  No.  7,167; 
Easton  v.  Hodges,  7  Biss.  324,  8  Fed. 
Cas.  No.  4.258;  Central  Bank  v.  Tayloe, 

2  Cranch  C.  C.  427,  5  Fed.  Cas.  No. 
2,548.  Distinguishing  Ex  parte  Fisk, 
113  U.  S.  713,  5  Sup.  Ct.  724,  28  L. 
ed.  1117;  Caspary  v.  Carter,  84  Fed. 
416;    Triplett   V.   Bank   of   Washington, 

3  Cranch  C.  C.  646,  24  Fed.  Cas.  No. 
14,178;  Merchants'  Nat.  Bank  v.  State 
Nat.  Bank,  3  Cliff.  201,  17  Fed.  Cas. 
No.  9.448;  Hylton's  Lessee  v.  Brown, 
1  Wash.  C.  C.  298,  12  Fed.  Cas.  No. 
6.981;  Geyger's  Lessee  v.  Geyger,  2 
Ball.  332,  10  Fed.  Cas.  No.  5,375;  Finch 
v.  Bikeman,  2  Blatchf.  301,  9  Fed.  Cas. 
No.  4,788.  Criticising  United  States 
v.    National    Lead    Co.,     75     Fed.     94; 
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"Where  it  is  held  proper,  the  situation  should  be  such  that  in  no  other 
way  can  the  ends  of  justice  be  properly  subserved.5  If  the  matter  is 
such  as  might  be  produced  by  subpoena  duces  tecum,  as  a  general 
rule  its  inspection  before  trial  will  not  be  ordered;6  or  where  it  ap- 


Iasigi  v.  Brown,  1  Curt.  401,  12  Fed. 
Cas.  No.  6,993. 

See  also  in  support  of  proposition 
that  may  be  had  before  trial:  Shaefer 
v.  International  Power  Co.,  157  Fed. 
896;  American  Banana  Co.  v.  United 
Fruit  Co.,  153  Fed.  943;  Cameron 
Lumb.  Co.  V.  Droney,  132  Fed.  304; 
<5ray  v.  Schneider,  119  Fed.  474;  Kirk- 
patriek    v.  Pope   Mfg.   Co.,   61   Fed.   46. 

But  see  also  Cassatt  v.  Mitchell 
Coal  &  Coke  Co.,  150  Fed.  32,  43,  where 
the  court  says:  ("A  construction  of 
section  724  which  limits  the  power 
of  the  court  to  an  order  to  produce 
books  at  the  trial  leaves  the  party 
against  whom  the  order  is  made  in  a 
position  where  he  may  take  exceptions 
to  the  rulings  of  the  court  at  the 
trial,  requiring  obedience  to  the  order, 
or  concerning  the  admissibility  of  the 
books,  and  thereby  secure  a  record 
on  which  a  writ  of  error  will  operate. 
But  an  order  to  produce  before  trial, 
if  it  be  disobeyed,  will  be  wholly 
nugatory  for  the  reason  that  the  pen- 
alty prescribed  by  the  section — the 
entry  of  judgment  against  the  dis- 
obedient party — cannot  be  lawfully  im- 
posed. If  this  be  not  so,  then  an 
erroneous  ruling  of  the  court  made 
at  the  trial  upon  an  order  to  produce 
at  the  trial  may  be  corrected  by  an 
appellate  tribunal,  while  it  cannot  be 
in  the  case  of  an  erroneous  ruling  con- 
cerning an  order  to  produce  before 
trial.  A  construction  leading  to  such 
diverse  results  does  violence  to  the 
language  of  the  section  which  author- 
izes an  order  to  produce  only  'in  the 
trial  of  actions  at  law.'  We  conclude 
therefore,  that  section  724  does  not 
confer  the  power  to  require  a  party 
to  produce  books  before  trial.  If  a 
party  to  an  action  at  law  desires  in- 
spection of  books  in  his  adversary's 
possession  before  trial  of  the  action, 
he  is  left  to  his  chancery  remedy  by 
filing  his  bill  for  discovery.");  Dun- 
ham v.  Riley,  4  Wash.  C.  C.  126,  8 
Fed.  Cas.  No.  4,155;  Bas  v.  Steele,  3 
Wash.  C.  C.  381,  2  Fed.  Cas.  No.  1,088. 

Pennsylvania. — The  order  cannot  be 
for  the  production  of  books  before  the 


trial.  The  act  contemplates  production 
at  the  trial  only  except  where  the  par- 
ties have  a  common  interest  in  the  docu- 
ment. Raub  v.  Van  Horn,  133  Pa. 
573,  19  Atl.  704;  Happersett  v.  Eaton, 
20  Pa.  Dist.  501.  Contra,  McDermot 
v.  United  States  Ins.  Co.,  1  Serg.  & 
R.   (Pa.)   357. 

Where  the  party  has  a  common  in- 
terest in  the  document,  "justice  and 
the  purposes  of  preparation  require" 
inspection  to  be  at  a  convenient  period 
before  the  trial.  Arrott  V.  Pratt,  2 
Whart.   (Pa.)   566. 

Illinois. — The  statute  does  not  limit 
the  time  when  books  or  writings  are  to 
be  produced  to  the  trial  of  the  cause.  It 
may  be  before  the  trial  for  the  pur- 
pose of  preparing  for  the  same,  or  at 
the  trial  to  be  used  as  evidence. 
"There  may  be  expressions  in  the  case 
of  Lester  V.  People  (150  111.  408) 
which  limit  the  production  of  the  books 
of  the  opposite  party  to  the  trial  of 
the  cause,  but  a  careful  examination 
of  the  language  in  that  case  will  show 
that  it  was  not  intended  to  make  such 
limitation  provided  a  proper  showing 
was  made  that  the  books  contained 
entries  tending  to  prove  the  issues." 
Swedish  American  Tel.  Co.  v.  Fidelity 
&  Casualty  Co.,  208  111.  562,  70  N.  E. 
768. 

5.  American  Banana  Co.  v.  United 
Fruit  Co.,  153  Fed.  943. 

6.  Ashley  v.  Calhoun  Circuit  Judge, 
138  Mich.  44,  100  N.  W.  1005;  Preston 
Nat.  Bank  v.  Wayne  Circuit  Judge, 
137  Mich.  152,  100  N.  W.  393;  Cummer 
v.  Kent  Circuit  Judge,  38  Mich.  351. 

When  a  claimant  does  not  need  an 
examination  to  prepare  for  trial  but 
such  examination  as  is  necessary  can 
be  easily  compelled  by  subpoena  duces 
tecum  to  bring  the  book  before  the 
special  master  to  whom  the  matter  has 
been  referred,  the  examination  will 
not  be  ordered.  The  Washtenaw,  163 
Fed.  372. 

"The  averments  of  the  complaint, 
the  statements  in  the  affidavits,  and 
the  specifications  in  the  notice  of  mo- 
tion all  show  that  the  plaintiff  is  sup- 
plied   with    information     amply     suffi- 
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pears  that  the  adverse  parly  has  promised  to  bring  the  document  to 
the  trial.7  But  these  rules  arc  subject  to  the  exception  that  where  the 
circumstances  are  such  that  the  moving  party's  remedy  will  not  he  com- 
plete unless  he  have  the  inspection  before  trial,  it  will  he  ordered.8 
11.  Inspection  To  Determine  Quantum  of  Damages.  —  It  is  said 
that  inspection  may  he  had  to  determine  quantum  of  damages  because 
the  equity  courts  had  the  power.9  And  the  right  has  been  upheld  on 
the  ground  also  that  the  matter  is  material  to  the  defense  ;10  but  under 
the  same  statute  it  was  not  allowed  to  plaintiff  since  it  was  not  neces- 
sary to  enable  him  to  plead.11 


cient  to  enable  it  to  go  to  trial  and 
undertake  to  make  out  its  cause  of 
action  by  then  and  there  calling  for 
such  writings  as  it  needs,  provided 
that  their  presence  on  the  trial  is  se- 
cured by  order  made  under  this  sec- 
tion." American  Banana  Co.  V.  United 
Fruit  Co.,  153  Fed.  943. 

7.  Where  the  declared  purpose  of 
an  inspection  was  to  refresh  the  mov- 
ing party's  memory  and  the  adverse 
party  offered  to  produce  the  document 
on  the  trial,  the  motion  was  denied  on 
the  ground  that  no  benefit  would  ac- 
crue from  an  inspection  before  trial. 
Christman  v.  Keck,  122  N.  Y.  Supp. 
676. 

8.  Where  defendant  demands  a  bill 
of  particulars  from  plaintiff  suing  in 
assumpsit,  plaintiff  is  entitled  to  dis- 
covery of  books  and  documents  of  de- 
fendant on  his  petition  showing  that 
the  only  account  of  the  transactions 
out  of  which  the  action  arises  is  in 
defendant 's  books.  That  he  might  by 
subpoena  duces  tecum  have  the  book? 
pioduced  at  the  trial  would  not  help 
him.  Smith  v.  Wayne  Circuit  Judga, 
158  Mich.  588,  123  N.  W.  34,  distin- 
guishing Ashley  V.  Judge,  138  Mich. 
44,  100  N.  W.  1005,  and  Cummer  V. 
Kent  Circuit  Judge,  38  Mich.  351,  as 
being  petitions  to  prepare  for  trial,  not 
to  enable  plaintiff  to  declare  or  to 
answer  any  pleading  of  the  defendant. 

That  facts  might  have  been  Drought 
out  by  calling  proper  parties  as  wit- 
nesses is  not  a  sufficient  reason  for 
refusing  defendants'  application.  "The 
plaintiff  is  a  foreign  corporation  and 
we  think  it  but  justice  that  these 
papers  should  be  produced  here,  that 
defendants  may  know  what  their  legal 
obligations  upon  the  papers  were,  be- 
fore going  into  the  trial."  People  Ex 
rel.  Germania  Fire  Ins.  Co.  v.  Circuit 
Judge,  41  Mich.  258. 
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9.  So  in  an  action  for  breach  of 
contract  the  moving  party  is  not  con- 
fined to  an  inspection  for  the  pur- 
pose of  establishing  the  agreement. 
Victor  G.  Bloede  Co.  v.  Joseph  Ban- 
croft &  Sons  Co.,  98  Fed.  175. 

10.  New  York  Code  Civ.  Proc, 
§803,  permitting  inspection  of  books 
or  papers  "relating  to  the  merits  of 
the  action  or  of  the  defense  therein," 
expressly  gives  such  right  where  it 
affects  the  merits  of  the  defense  and 
such  defense  need  not  necessarily  be 
an  affirmative  one.  So  damages  being 
claimed  and  denied,  their  amount  i3 
a  material  issue  in  the  case,  and  de- 
fendant may  have  inspection  of  plain 
tiff's  books  to  see  what  damage,  if 
any,  plaintiff  suffered  from  an  alleged 
wrongful  eviction.  Iroquois  Hotel  & 
Apartment  Co.  v.  Iroquois  Realty  Co., 
Ill  N.  Y.  Supp.  172. 

11.  An  order  for  inspection  of 
books  will  not  be  made  merely  to  per- 
mit the  party  to  determine  what 
amount  shall  be  put  in  the  ad  damnum 
clause,  for  no  rule  of  pleading  requires 
the  clause  to  be  stated  with  accuracy. 
Brummer  v.  Cohen,  47  App.  Div.  470, 
62  N.  Y.  Supp.  241  j  Tavler  v.  American 
Ribbon  Co.,  38  App.  Div.  144,  56  N.  Y. 
Supp.  667;  Martin  v.  New  Trinidad 
Lake  Asphalt  Co.,  84  N.  Y.  Supp.   711. 

In  C.  &  C.  Elec.  Co.  V.  Walker  Co., 
54  N.  Y.  Supp.  810,  it  was  said  that 
under  §§803  and  804  of  the  Code  of 
Civil  Procedure  and  general  rule  14 
plaintiff  would  be  entitled  to  a  discov- 
ery and  inspection  of  defendant's 
books  to  enable  it  to  prove  upon  the 
trial  the  amount  of  royalties  to  which 
it  would  be  entitled.  But  in  Martin 
v.  New  Trinidad  Lake  Asphalt  Co.,  84 
N,  Y.  Supp.  711,  the  court  says,  "what 
is  said  upon  that  subject  is  only  a 
dictum,  opposed  to  the  later  decisions 
upon  the  subject." 
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12.  Nature   of  Defense   as   Affecting   Defendant's   Right. The 

mere  fact  that  defendant  intends  to  raise  a  technical  defense  does  not 
affect  his  right  to  the  inspection.12 

13.  Waiver  of  Right.  —  The  court  may  in  its  discretion  refuse  the 
order  for  delay  and  negligence  in  asking  for  it.13  So  the  order  may 
be  refused  where  the  issues  have  been  made  up  long  previous  to  the 
application,  and  no  good  cause  is  shown  why  it  was  not  sooner  made.14 

14.  Power  To  Be  Freely  Exercised.  —  The  power  should  be  freely 
exercised  in  proper  cases  in  furtherance  of  justice,15  but  is  recognized 
as  one  easily  misused  and  so  applications  should  be  closely  scrutinized, 
and  the  order  given  only  when  it  is  clear  that  justice  so  requires.16 

15.  Absolute  or  Discretionary  Power.  —  The  statutes  in  terms 
frequently  leave  the  granting  of  the  order  to  the  discretion  of  the 
court;17  but  even  in  the  absence  of  such  statutory  requirement  the 
matter  is  usually  recognized  as  being  one  for  the  court's  discretion.18 


12.  Title  Guaranty  &  Surety  Co.  V. 
Culgin  Pace  Contract.  Co.,  66  Misc. 
157,  121  N.  Y.  Supp.  226. 

13.  Schmidt  v.  Kiser,  75  Iowa  457, 
39  N.  W.  707.  To  same  effect,  Sheldon 
v.  Mickel,  40  Iowa  19. 

Without  deciding  whether  the 
amendment  of  §803  extending  the  dis- 
covery to  any  article  or  property  in 
possession  or  control  of  the  party 
would  include  inspection  of  premises 
where  an  accident  occurred,  an  appli- 
cation to  inspect  the  premises  and  the 
machinery  made  three  years  after  the 
accident  is  too  late.  Cuca  v.  Lacka- 
wanna Steel  Co.,  122  N.  Y.  Supp.  732. 

14.  Schmidt  V.  Kiser,  75  Iowa  457, 
39  N.  W.  707,  where  the  motion  was 
not  made  until  morning  of  the  day  of 
trial  though  issues  were  settled  over 
seven  months  before. 

So  in  Allison  v.  Vaughn,  40  Iowa  421, 
where  the  action  had  been  pending 
over  eight  months  and  petition  for 
order  was  not  filed  until  three  days 
before  verdict. 

Where  a  cause  has  been  once  tried 
and  sent  back  for  a  new  trial,  placed 
upon  the  calendar  for  retrial  upon  a 
day  selected  and  agreed  upon  and  ac- 
tually called  and  marked  "ready,"  it 
was  too  late  to  make  an  application 
for  an  inspection.  Ferguson  v.  Bien, 
97   N.   Y.   Supp.  986. 

Order  refused  where  plaintiff  was 
on  the  stand  awaiting  redirect  exam- 
ination. Finks  v.  Hathaway,  64  Mo. 
App.  186. 

15.  "Whenever  proper  application  is 
made  to  the  court  and  it  is  shown  that 


the  books  or  writings  contain  evidence 
pertinent  to  the  issue  between  the  par- 
ties." Eigdon  v.  Conley,  31  111.  App. 
630. 

16.  "We  will  not  undertake  to  de- 
fine the  state  of  ease  in  which  an  order 
for  inspection,  etc.,  may  be  properly 
made.  Each  case  must  be  determined 
by  its  own  facts.  Suffice  it  to  say  that 
the  power  conferred  by  the  act  is  a 
very  delicate  one  and  should  never  be 
exercised  except  on  good  cause  shown 
of  the  necessity  for  it  to  promote  the 
ends  of  justice."  Equitable  Life 
Assur.  Soc.  v.  Clark,  80  Miss.  471,  31 
So.   964. 

17.  Mo.— Eev.  St.  (1909),  §1948. 
N.  C— Kevisal  (1905),  §1656.  N.  D. 
Revised  Codes  (1905),  §7243.  S.  C. 
Code  Civ.  Proc.  (1902),  §389.  S.  D. 
Code  Civ.  Proc.  (1910),  §477.  Wis. 
St.    (1898),    §4183. 

Such  discretion  was  not  abused 
where  plaintiff's  request  that  defend- 
ant produce  a  certain  note  was  refused 
where  no  notice  had  been  previously 
given  and  the  plaintiff  was  on  the 
stand  waiting  redirect  examination. 
Finks   v.   Hathaway,   64   Mo.   App.   186. 

18.  la. — Schmidt  V.  Kiser,  75  Iowa 
457.  39  N.  W.  707.  Ore.— Davis  r. 
Hofer,  38  Ore.  150,  62  Pac.  56.  Can. 
Elson  v.  Canadian  Pac.  R.  Co.,  6  Brit. 
Col.  71. 

Much  must  be  left  to  the  discretion 
of  the  trial  court.  A  very  strong  case 
of  mistake  committed  must  be  made 
out  before  the  judgment  will  be  re- 
versed thereon.  Gilpin  v.  Howell,  5 
Pa.  4L 
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But  of  course  the  order  cannot  be  upheld  on  the  ground  of  discretion 
where  the  court  did  not  have  the  matter  properly  before  it.19  In  ex- 
ercising this  discretion  more  liberality  is  shown  where  the  party  has 
a  direct  interest  in  the  document,20  or  where  the  document  is  referred 
to  in  the  pleadings.21  And  a  distinction  has  been  made  also  in  favor 
of  issues  which  must  be  presently  established  as  against  those  which 
are  only  consequential.22 

The  court's  discretion  extends  not  only  to  the  matter  of  allowing  the 
order  in  the  first  instance,  but  to  the  extent  to  which  the  inspection 
will  be  permitted.23 

16.    What  May  Be  Inspected.  —  a.    Construction  of  Word  "Docu- 


"How,  when  and  where  books,  etc., 
shall  be  produced  must  be  determined 
by  the  sound  and  just  discretion  of 
the  court."  Gregory  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  10  Fed.  529. 

There  is  no  absolute  right  upon  the 
part  of  plaintiff  to  have  an  inspection 
of  defendant's  books  in  order  to  frame 
a  complaint  with  more  particularity; 
and  where  such  examination  would  be 
a  hardship  the  court  denied  the  order 
but  required  defendant  to  consent  to 
a  reference  so  that  if  plaintiff's  right 
of  action  was  established,  "facilities 
for  proving  the  amount  of  his  claim 
by  the  defendant's  books  will  be  within 
his  reach. ' '  Ward  v.  New  York  Life 
Ins.  Co.,  78  Hun  363,  29  N.  Y.  Supp. 
186. 

Inspection  of  books  ordered  where 
counterclaims  set  up  involving  some 
fifty-odd  items.  Such  would  be  as 
much  for  the  benefit  of  the  trial  court 
as  of  the  moving  plaintiff.  Edmonds 
v.  Attucks  Music  Pub.  Co.,  102  N.  Y. 
Supp.   636. 

Discretionary  order  within  rule  as  to 
appeal,  see  infra,  IV,  B,  29. 

19.  So"  where  the  order  is  wholly 
void  because  there  has  been  no  show- 
ing of  the  prerequisite  facts.  Atchi- 
son, T.  &  S.  F.  E.  Co.  v.  Burks,  78 
Kan.  515,  96  Pac.  950. 

20.  Where  the  ease  is  virtually  one 
between  partners  and  the  documents 
in  question  are  partnership  books,  or- 
ders for  the  production  thereof  are 
granted  with  exceptional  liberality. 
Congdon  V.  Aylsworth,  16  E.  I.  281, 
18  Atl.  247.  citing  Kelly  v.  Eckford,  5 
Paige   (N.  Y.)   548. 

Discovery  ordered  of  a  document 
showing  the  basis  of  a  statement  of 
partnership  profits  in  an  action  for  an 

Vol.  VII 


accounting   of   such   profits.      Cutten   V. 
Mitchell,  10  Ont.  L.  E.  734. 

21.  Where  a  document  is  referred 
to  in  the  pleadings  of  the  adverse 
party,  the  order  to  inspect  issues  al- 
most as  a  matter  of  course.  The  appli- 
cant has  such  order  unless  good  cause 
to  the  contrary  is  shown.  Where  the 
document  is  not  referred  to  the  appli- 
cant must  show  some  necessity  for  its 
being  produced.  Quilter  v.  Heatly, 
(1883)  L.  E.  23  Ch.  Div.  42. 

22.  "Wherever  discovery  is  sought 
in  aid  of  an  issue  which  must  be  de- 
termined at  the  hearing,  the  plaintiff 
is  entitled  to  it  to  help  him  prove  the 
issue;  but  where  it  is  sought  in  aid 
of  something  which  does  not  form  part 
of  what  he  must  prove  at  the  hearing, 
but  is  merely  consequential  to  it,  the 
right  is  not  absolute  but  discretional 
until  the  plaintiff  has  established  his 
fundamental  right  at  the  hearing." 
Graham  v.  Temperance  Life  Assur.  Co., 
16  Ont.  L.  P.  536,  citing  Turney  v. 
Bayley,  4  De  G.,  J.  &  S.  332,  46  Eng. 
Eeprint  947;  Harris  v.  Harris,  4  Hare 
179,  67  Eng.  Eeprint  610;  Adams  v. 
Fisher,  3  Myl.  &  C.  526,  40  Eng.  Eeprint 
1029;    Elkin   v.   Clarke,  21   W.   E.   447. 

23.  U.  S. — Gregory  v.  Chicago,  M. 
&  St.  P.  E..  Co.,  10  Fed.  529.  HI. 
Eigdon  v.  Conley,  31  111.  App.  630. 
Eng. — Prestney  r.  Corp.  of  Colchester, 
L.  E.  24  Ch.  Div.  376.  Can.— Davies, 
etc.  Mill  Co.  v.  Buchanan,  10  Brit.  Col. 
175. 

The  order  may  be  "under  proper 
restrictions."  Burns'  Indiana  St. 
(1908),  §503. 

The  order  may  be  "upon  terms." 
New  Jersey  Comp.  St.  (1910),  p.  4098, 
§142. 

See  also  infra,  IV,  B,  25. 
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ment."  —  The  statutory  term  "document"  has  been  construed  to  in- 
clude books.24 

b.  Moving  Parties'  Interest  in  the  Document.  —  It  is  not  necessary 
under  the  statutory  proceeding  to  show  that  the  moving  party  has 
any  actual  property  right  in  the  document.25  If  a  party  has  an  inter- 
est in  the  document  in  question  he  is  entitled  to  inspection  even  though 
he  may  not  be  entitled  to  the  custody.20 

c.  Custody  or  Control  of  Opposite  Tarty.  —  The  statute  applies 
only  to  documents  in  the  possession  or  control  of  the  adverse  party.27 
But  if  the  parties  have  the  control,  and  are  themselves  within  the  juris- 
diction of  the  court,  the  inspection  may  be  compelled  though  the  docu- 
ments are  in  a  foreign  jurisdiction.28 

d.  Interest  of  Third  Party  as  Affecting  Eight.  —  That  other  per- 
sons have  an  interest  in  the  document  does  not  affect  the  right  to 
inspection.29 

e.  Necessity  That  Document  Be  Described  in  Pleadings.  —  The  docu- 
ment need  not  be  described  in  the  pleadings.30 


24.  "The  defendant  contends  that 
the  record  book  of  the  defendant  cor- 
poration is  not  a  'document'  within 
the  meaning  of  the  statute,  and  hence 
that  the  court  has  no  authority  there- 
under to  grant  the  application.  We 
do  not  think  that  said  statute  should 
receive  so  narrow  and  purely  technical 
a  construction  as  this.  Indeed,  to  so 
hold  would  be  to  render  it  largely  use- 
less and  inoperative.  For  it  is  a  mat- 
ter of  common  knowledge  that  a  very 
large  proportion  of  the  written  trans- 
actions of  both  public  and  private  cor- 
porations, as  well  as  those  of  private 
individuals  are  either  kept  in  book 
form  in  the  first  instance,  or  are  after- 
wards stitched  or  bound  together  in 
such  form  for  preservation  and  con- 
venience." Arnold  v.  Pawtuxet  Val. 
Water  Co.,  18  E.  I.  189,  26  Atl.  55. 

25.  Arnold  V.  Pawtuxet  Val.  Water 
Co.,  18  R.  I.  189,  26  Atl.  55. 

26.  Arrott  v.  Pratt,  2  Whart.  (Pa.) 
566. 

27.  "It  is  pretty  clear  that  this 
section  relates  to  books,  papers  or  in- 
struments where  the  originals,  or  at 
least  the  exclusive  copies,  are  in  the 
possession  of  the  adverse  party,  and 
does  not  refer  to  public  records  open 
to  the  inspection  of  either."  Spiel- 
man  V.  Flynn,  19  Neb.  342,  27  N.  W. 
224.  To  same  effect,  Hammerslough 
V.   Hackett,   30   Kan.   57,   1   Pac.   41. 

"To  justify  an  order  under  section 
305  (502)  for  the  production  of  a  book 
or  paper   it   should  be   shown  that  the 


book  or  paper  is  in  the  hands  of  the 
party  against  whom  the  order  is 
asked."  Whitman  v.  Weller,  39  Ind. 
515. 

"The  necessary  prerequisite  to  this 
proceeding  is  that  the  adverse  party 
must  have  in  his  possession,  or  under 
his  control,  the  documents,  an  inspec- 
tion or  copy  of  which  is  desired." 
Landon  v.  Morehead  (Okla.),  126  Pac. 
1027. 

28.  Inspection  of  books  and  papers 
in  a  foreign  country  may  be  required 
where  same  are  under  the  control  of 
parties  who  have  voluntarily  come  into 
court  asking  advice  in  regard  to  an 
estate  of  which  the  books  and  papers 
contain  the  record.  Muller  v.  City  of 
Philadelphia,  103  N.  Y.  Supp.  387. 

29.  People  ex  rel.  Germania  Fire 
Ins.  Co.  V.  Circuit  Judge,  41  Mich.  258, 
was  an  action  by  an  insurance  com- 
pany on  an  agent's  bond,  and  defend- 
ant sought  inspection  of  contracts  be- 
tween the  company  and  other  com- 
panies, claiming  a  joint  assignment 
respecting  agent's  services.  "The  in- 
terest of  the  other  insurance  companies 
in  the  contracts  is  no  reason  for  their 
not  being  produced;  they  were  parties 
to  the  bond  also,  and  are  apparently 
privies  to  all  the  dealings  to  which  the 
bond  relates." 

30.  It  is  not  proper  to  limit  the 
proceedings  to  a  motion  to  produce 
only  when  the  documents  are  described 
in  the  pleadings,  because  in  actions 
at  law  such  descriptive  allegations  are 
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f.  Document  Must  Be  Competent  Evidence.  —  The  statute  applies 
only  to  evidence  which  could  be  used  on  the  trial.31 

g.  Materiality.  —  It  must  appear  that  the  document  sought  to  be 
inspected  is  either  of  itself  material  evidence,  or  that  it  contains  evi- 
dence material  to  the  issues.82 

h.  Necessity.  —  The  document  must  be  in  some  way  necessary  to  the 
moving  party's  case,33  especially  where  the  inspection  is  desired  to  aid 


not    ordinarily    permissible.      Paine    V. 
Warren,   33   Fed.   357. 

31.  Reports  or  statements  in  writ- 
ing as  to  facts  and  circumstances  of 
a  negligent  killing  made  by  employes 
to  a  railroad  companj'  cannot  be  ob- 
tained under  this  section  ''because 
such  reports  or  statements  being  neces- 
sarily but  narrations  or  recitals  of  past 
events  were  in  the  nature  of  hearsay 
and  could  not  be  used  as  evidence  of 
such  events  either  by  the  plaintiff*  or 
the  defendant."  Powell  v.  Northern 
Pac.  R.  Co.,  46  Minn.  249,  48  N.  W. 
907.  See  also  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Burks,  78  Kan.  515,  96  Pac.  950. 

Report  made  to  defendant  by  its 
engineer  is  not  evidence  pertinent  to 
the  issue  in  an  action  against  a  rail- 
road company  for  negligent  burning. 
It  is  not  evidence  for  either  party. 
That  it  might  have  been  used  to  con- 
tradict the  engineer  if  he  had  denied 
its  contents  does  not  bring  it  within 
the  statute.  Alabama  Gt.  So.  R.  Co. 
v.  Taylor,  129  Ala.  238,  29  So.  673. 

Compare  infra,  IV,  B,  16,  i. 

32.  Cal.— Ex  parte  Clarke,  126  Cal. 
235,  58  Pac.  546.  Fla  —  Sinclair  v. 
Gray,  9  Fla.  71.  Mo.— State  v.  Stand- 
ard Oil  Co.,  194  Mo.  124,  91  S.  W. 
1062.  N.  Y.— Brevoort  V.  Warner,  8 
How.  Pr.  321.  Pa.— Lancliff  Coal  Co. 
v.  New  York,  etc.  Coal  Co.,  10  Pa. 
Dist.  645. 

So  defendant's  motion  was  denied 
where  he  sought  inspection  of  letters 
obviously  with  a  view  to  determining 
whether  he  should  plead  the  statute  of 
limitations,  he  having  already  pleaded 
non-assumpsit.  Abrahams  v.  Swann,  18 
W.  Va.  274. 

Inspection  refused  which  was  wanted 
to  prove  statements  in  a  certain  cir- 
cular were  false,  where  the  complaint 
carefully  avoided  stating  such  state- 
ments were  false.  Ridgely  v.  Richard, 
130  Fed.  387. 

"The  determination  of  the  question 
of   materiality    at    the    hearing    on    the 
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motion  need  not  be  absolute,  and  is 
not  conclusive,  but  the  court  should 
be  enabled  to  see  for  itself  that  a  fair 
case  of  materiality  is  presented." 
Atchison,  T.  &  S.  F.  R.  Co.  V.  Burks, 
78  Kan.  515,  96  Pac.  950. 

In  an  action  by  an  assignee  on  a 
judgment  rendered  in  a  foreign  coun- 
try on  a  counterclaim  where  defendant 
claims  the  suit  was  unauthorized  by  it, 
plaintiff  may  have  an  inspection  of  its 
books  on  that  issue.  Shaefer  v.  Inter- 
national Power  Co.,  157  Fed.  896. 

Where  certain  records  were  in  court 
with  certain  pages  sealed  up,  it  was 
held  the  proper  practice,  if  the  adverse 
party  wanted  an  inspection  of  thoso 
sealed  up  pa/ts,  was  to  have  applied 
for  an  order  under  §11553,  and  not 
seek  to  have  the  matter  looked  at  by 
the  court  to  determine  its  relevancy 
on  cross-examination.  Toledo  Consol. 
St.  R.  Co.  v.  Toledo  Elec.  St.  R.  Co., 
12  Ohio   C.   C.   367. 

33.  Ga. — Hamby,  etc.  Mines  v. 
Findley,  85  Ga.  431,  11  S.  E.  775.  la. 
Finn  v.  Winneshiek  Dist.  Court,  145 
Iowa  157,  123  N.  W.  1066.  Miss- 
Equitable  Life  Assur.  Co.  v.  Clark,  80 
Miss.  471,  31  So.  964.  Wis.— Schuetze 
v.  Continental  Life  Ins.  Co.,  69  Wis. 
252,  34  N.  W.  90.  Eng.— Quilter  v. 
Heatby,  (1883)  L.  R.  23  Ch.  Div.  42. 

It  sufficiently  appeared  that  the  in- 
spection was  necessary  where  the  ac- 
tion was  for  mistake  in  transmitting 
a  telegram  from  Ogden,  Utah,  to 
Omaha,  thence  to  Chicago,  where  it 
was  reduced  to  writing  and  trans- 
mitted to  Milwaukee,  where  it  was 
delivered  to  another  company  to  be 
forwarded  to  Madison.  The  complaint 
alleged  on  information  and  belief  that 
the  mistake  occurred  in  the  copying 
at  Chicago,  and  plaintiffs  applied  for 
various  copies.  To  have  subpoenaed 
all  the  various  employes  of  defendant 
would  doubtless  have  put  it  to  greater 
inconvenience  than  to  comply  with  the 


DISCOVERY 


627 


in  the  framing  of  pleadings.34  It  follows  that  if  the  moving  party 
himself  have  the  information  he  cannot  compel  inspection;3"'  and  this 
rule  has  been  extended  to  include   knowledge  of    a    co-defendant.315 

It  is  not  indispensably  necessary  that  the  moving  party  show  that 
he  cannot  obtain  the  evidence  from  other  sources;37  but  if  it  is  appar- 
ent that  the  evidence  may  be  readily  obtained  from  other  sources 
the  application  should  be  denied.38 

i.  Documents  Concerning  Adverse  Party's  Case.  —  The  cases  uni- 
formly hold  that  one  cannot  under  guise  of  an  inspection  go  on  a 
mere  "fishing  expedition."39     In  other  words,  while  one  is  entitled 


order.  Phelps  i\  Atlantic  &  Pac.  Tel. 
Co.,  46  Wis.   266,  50  N.   W.   288. 

"A  discovery  can  only  be  ordered 
under  subd.  3  of  rule  14  of  the  general 
rules  of  practice  where  the  book,  docu- 
ment, record  or  article  is  material  to 
the  decision  of  the  action,  or  is  com- 
petent evidence  of  the  ,  trial  thereof, 
or  where  such  a  discovery  is  necessary 
to  enable  a  party  to  prepare  for  trial." 
So  not  ordered  where  it  appeared  that 
an  inspection  would  only  be  necessary 
if  the  court  should  on  the  trial  find 
certain  conveyances  were  mortgages 
and  so  order  an  accounting.  Fogarty 
V.  Fogarty,  112  N.  Y.  Supp.  742,  744. 

The  bare  fact  of  the  destruction  of 
defendants'  own  books  in  which  they 
had  the  entries  of  their  side  of  the 
transactions  with  the  plaintiffs  does 
not  entitle  them  to  an  inspection  of 
plaintiff's  books.  Neafie  V.  Miller  & 
Henderson,  37  Fla.   173,  20  So.  252. 

"It  is  settled  by  the  decisions  of 
this  court  that  production  of  books 
and  papers  will  not  be  ordered  unless 
their  production  is  indispensably  neces- 
eary. "  Ashley  v.  Calhoun  Circuit 
Judge,  138  Mich.  44,  100  N.  W.  1005; 
Cummer  v.  Kent  Circuit  Judge,  38 
Mich.    351. 

34.  How  and  why  the  inspection  is 
necessary  must  be  shown,  and  this  is 
especially  true  where  the  parties  desire 
same  as  an  aid  to  formulate  their 
answer.  Neafie  v.  Miller,  37  Fla.  173, 
20  So.  252.  See  also  Brummer  v. 
Cohen,  47  App.  Div.  470,  62  N.  Y. 
Supp.  241;  Tavler  v.  American  Eibbon 
Co.,  38  App.  Div.  144,  56  N.  Y.  Supp. 
667;  Martin  c.  New  Trinidad  Lake 
Asphalt   Co.,  84   N.  Y.   Supp.   711. 

35.  American  Banana  Co.  v.  United 
Fruit  Co.,  153  Fed.  943;  In  re  Romine, 
138  Fed.  837;  Dannenburg  v.  Hiller, 
85  N.  Y.  Supp.  90. 

Necessity    for    the    exercise    of    the 


power  should  be  shown.  Where  it  ap- 
pears that  plaintiff  had  had  an  oppor- 
tunity of  inspecting  certain  plans  and 
specifications  for  at  least  twenty  days 
and  no  reason  suggested  why  another 
inspection  necessary  and  no  showing 
of  refusal  on  part  of  adverse  party 
to  permit  inspection,  the  order  was 
refused.  Jenkins  V.  Bennett,  40  S.  C. 
393,  18  S.  E.  929. 

The  mere  fact  that  plaintiff  once 
had  access  to  defendant's  books,  hav- 
ing been  his  bookkeeper,  would  not 
deprive  him  of  his  right  to  an  inspec- 
tion subsequently  and  in  a  proper  case. 
Thomas  v.  Waite  Co.,  99  N.  Y.  Supp. 
297. 

36.  No  necessity  was  shown  where 
the  facts  were  presumably  in  the  pos- 
session of  a  co-defendant  who  filed  no 
affidavit  of  want  of  such  knowledge. 
Ferguson  v.  Bien,  97  N.  Y.  Supp.   986. 

37.  "If  it  appears  that  the  evi- 
dence relates  to  the  cause  of  action 
or  defense  and  is  in  possession  of  the 
adverse  party  this  is  sufficient  to  sup- 
port the  application,  the  purpose  of 
the  statute  being  to  avoid  the  cumber- 
some and  expensive  process  by  the  old 
bill  of  discovery."  State  V.  District 
Court,  30  Mont/ 206,  76  Pac.  206.  To 
same  effect,  Arnold  v.  Pawtuxet  Val. 
Water  Co.,  18  R.  I.  189,  26  Atl.  55. 

38.  The  point  seems  to  be  that  then 
it  would  be  an  evidence  of  bad  faith. 
State  17.  District  Court,  30  Mont.  206, 
76  Pac.  206. 

39.  U.  S.—In  re  Romine,  138  Fed. 
837.  Fla.— Neafie  V.  Miller,  37  Fla. 
173,  20  So.  252.  N.  Y.— Phillips  r. 
Curtis,  70  App.  Div.  551,  75  N.  Y. 
Supp.  581. 

"No  one  would  claim  that  it  gives 
unbridled  license  for  the  examination 
or  production  of  all  siu'h  private  papers 
as  the  caprice  or  curiosity  or  ulterior 
design  of  a  party  might   suggest."     Ex 
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to  a  full  disclosure  as  to  matter  concerning  his  own  case  he  is  not 
entitled  to  a  disclosure  of  his  adversary's  evidence.40  One  cannot  have 
inspection  to  determine  whom  to  subpoena  as  witnesses.41  Where  a 
party  in  his  pleading  sets  up  a  document  going  to  the  merits  of  the 
action,  interweaving  it  with  his  case,  his  adversary,  if  ignorant  of  it, 
is  entitled  to  a  discovery  and  inspection.42     But  a  party  will  not  be 


parte  Clarke,  126  Oal.  235,  58  Pac.  546. 
Ami  see  Jenkins  v.  Bennett,  40  S.  C. 
393,   L8  s.   E.  929. 

40.  Ex  parte  Schoopf,  74  Ohio  St. 
1,  7  7  N.  E.  276;  Abrahams  v.  Swann, 
L8   W.    Va.   274. 

"The  evident  pflrpose  of  the  statute 
is  to  enable  the  party  applying  to  the 
court  to  obtain  evidence  relating  to, 
or  necessary  to  support  his  side  of,  the 
controversy,  and  not  a  disclosure  of 
the  evidence  upon  whichxhis  adversary 
relies."  State  v.  District  Court,  30 
Mont.  206,  76  Pac.  206. 

Following  the  chancery  rule  that  a 
party  may  be  compelled  to  discover 
and  produce  any  book  or  writing  which 
is  in  his  possession  or  power  and  which 
is  material  for  the  establishment  of 
the  issues  to  be  established  by  orator, 
but  cannot  be  compelled  to  produce 
such  as  are  only  evidence  to  establish 
defendant's  contentions,  the  court  com- 
pelled a  plaintiff  to  produce  letters 
and  telegrams  to  his  agents  in  an  ac- 
tion to  recover  a  purchase  price  where 
defendant  claimed  breach  of  warranty 
and  the  letters  and  telegrams  were 
relative  to  a  certain  test  of  the  ma- 
chine. Vermont  Farm  Mach.  Co.  v. 
Francis  Batchelder  &  Co.,  68  Vt.  430, 
35  Atl.  378. 

In  Brevoort  V.  Warner,  8  How.  Pr. 
(N.  Y.)  321,  Hand,  J.,  says:  "A  party 
has  a  right  to  know  the  case  of  his 
opponent,  but  not  the  evidence  by 
which  that  case  is  supported.  Llewel- 
lyn v.  Badely,  1  Hare  527.  I  do  not 
refer  to  the  production  of  papers  which 
are  charged  to  be  forged  or  false  and 
fraudulent;  or  where  there  is  a  single 
instrument  between  the  parties;  and 
perhaps  there  is  some  qualification 
where  upon  examination  of  the  opposite 
party  it  appears  that  the  instrument 
in  question  will  negative  his  own  case. 
Combe  v.  Corp.  London,  1  Y.  &  C.  651; 
Hardman  v.  Ellames,  2  My.  &  K.  745." 

To  protect  a  party  from  the  dis- 
covery of  a  document  relating  to  the 
subject  in  dispute,  it  is  not  sufficient 
that  it  be  evidence  of  his  title  or  con- 
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tains  evidence  that  he  intends  or  is 
entitled  to  use  in  support  of  his  case; 
it  must  contain  no  matter  supporting 
his  opponent's  title  or  case,  or  impeach- 
ing his  own.  Diamond  Match  Co.  v. 
Hawkesbury  Lumb.  Co.,  1  Ont.  L.  R. 
577,  citing  Combe  v.  Corp.  of  London, 
(1842),  1  Y.  &  C.  631,  62  Eng.  Reprint 
1048;  Attorney-General  V.  Emerson, 
(1882),  L.  R.  10  Q.  B.  Div.  191;  Frank- 
enstein v.  Cycle,  etc.  (1897),  L.  R. 
2  Q.  B.  62. 

An  inspection  of  photographs  which 
the  parties  had  made  in  view  of  pos- 
sible litigation  was  not  permitted,  as 
that  would  be  a  disclosure  of  their 
evidence.  Feigenbaum  v.  Jackson,  7 
Brit.  Col.   171. 

Report  of  Accident. — Railway  com- 
pany cannot  be  compelled  on  motion 
to  file  copy  of  report  of  accident  or 
allow  plaintiffs  to  inspect  the  original. 
To  do  so  would  be  compelling  defend- 
ant to  get  up  plaintiff's  case.  Spinney 
r.  Boston  Elev.  R.  Co.,  18S  Mass.  30, 
73  N.  E.  1021.  Compare  supra,  IV,  B, 
16,  g. 

Cost  of  Manufacturing. — In  an  action 
by  an  electric  light  company  against 
a  municipality  for  electric  light  fur- 
nished, where  the  existence  of  any 
contract  was  disputed  and  defendant's 
case  rested  upon  the  reasonable  value 
of  the  service,  defendant  was  entitled 
to  an  inspection  and  discovery  of  the 
books,  papers  and  documents  of  the 
plaintiff  and  of  its  plant  in  so  far  as 
the  same  will  tend  to  show  what  it 
actually  cost  to  manufacture  and  de- 
liver the  electricity.  New  York  Edi- 
son Co.  v.  City  of  New  York,  118  N.  Y. 
Supp.    238. 

41.  "The  only  right  to  be  con- 
served is  that  of  a  party  to  have  the 
evidence  which  is  contained  in  a  docu- 
ment in  the  hands  of  his  adversary." 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Burks, 
78   Kan.   515,   96   Pac.   950. 

42.  Seligman  v.  Real  State  Trust 
Co.,  20  Abb.  N.  C.  210. 

Inspection  allowed  of  a  claimed  re- 
lease or  agreement  to  look  to  another 
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permitted  merely  to  roam  through  his  adversary's  papers  to  see  if 
he  can  make  out  a  case,43  though  it  is  no  objection  to  allowing  an 
inspection  otherwise  regular,  that  the  party  might  thereby  find  new 
causes  of  action.44 

j.  Document  Tending  To  Incriminate.  —  The  equitable  rule  is  fol- 
lowed of  not  compelling  a  discovery  as  to  any  document  which  would 
tend  to  incriminate  the  party.45 


party  where  plaintiff  denies  having  ex- 
ecuted same.  De  Koven  v.  Ziegfeld, 
101  N.  Y.  Supp.  586. 

Defendant  claimed  the  contract  sued 
on  had  been  abrogated  and  a  new  con- 
tract entered  into,  of  which  plaintiff 
asked  inspection.  "The  moving  papers 
show  that  he  has  no  knowledge  of  any- 
such  contract,  has  no  copy  in  his  pos- 
session or  under  his  control,  and  he 
specifically  denies  that  he  ever  entered 
into  such  a  contract.  There  are  the  usual 
obligations  of  materiality  and  neces- 
sity. On  these  facts  he  was  entitled 
to  an  inspection.  It  is  an  old  and 
settled  rule  that  the  remedy  extends 
to  all  evidence  of  a  documentary  na- 
ture relating  to  the  merits  of  the  ac- 
tion, whether  on  the  part  of  the  plain- 
tiff or  the  defendant."  Moore  v.  En- 
cyclopaedia Britannica  Co.,  88  N.  Y. 
Supp.  133. 

"In  Condit  V.  Wood,  25  X.  J.  L. 
319,  this  court  declared  the  general 
purpose  of  section  157  (Comp.  Stats. 
[1910],  pg.  4098,  142)  to  be  substan- 
tially the  same  as  that  attained  by 
a  bill  in  chancery  for  discovery,  and 
to  be  limited  to  such  writings  as  re- 
late to  the  case  of  the  parly  desiring 
inspection.  I  doubt  whether  so  strict 
a  construction  of  this  enactment  is 
wise,  for  evidently  its  provisions  might 
subserve  a  just  and  useful  purpose 
where  there  were  documents  relating 
wholly  to  the  case  of  the  adverse 
party,  the  authenticity  or  interpreta- 
tion of  which  would  be  the  subject 
of  controversy  at  the  trial."  Wolters 
V.  Fidelity  Trust  Co.,  65  N.  J.  L.  130, 
46  Atl.   627. 

43.  The  order  was  refused  where 
complainant  claimed  to  be  entitled  to 
a  large  sum  of  profits  but  the  amount 
was  purely  conjectural,  the  grounds  of 
belief  or  sources  of  information  were 
not  given,  no  date  was  suggested. 
"She  asserts  a  claim  and  seeks  access 
to  defendant's  record  of  its  business 
covering    twenty-three    years    to    ascer- 


tain if  her  claim  cannot  be  maintained. 
The  statute  was  not  designed  to  estab- 
lish such  practice."  Equitable  Life 
Assur.  Soc.  r.  Clark,  80  Miss.  471,  31 
So.  964. 

The  order  will  not  be  extended  be- 
yond the  legitimate  requirements  of 
the  case  to  be  aided  thereby.  "An 
exposure  of  business  details  and  sec- 
rets, not  pertinent  to  the  issue,  to  en- 
able one  to  discover  clues  to  guide 
him  in  conducting  an  investigation  of 
possible  claims  or  defenses  against  an 
adversary  is  not  to  be  tolerated." 
Victor  G.  Bloede  Co.  r.  Joseph  Ban- 
croft &  Sons  Co.,  98  Fed.  175. 

Merely  upon  a  statement  in  plain- 
tiff's pleading  that  he  is  entitled  to 
share  in  certain  profits  of  defendant 
company  as  a  policy  holder  therein,  an 
examination  of  the  books  and  accounts 
of  the  company  will  not  be  ordered. 
The  better  practice  in  such  cases  is  to 
have  a  preliminary  trial  to  establish 
plaintiff's  right  and  then  order  an  ac- 
counting. Graham  v.  Temperance  Life 
Assur.  Co.,   16  Ont.  P.  E.  536. 

44.  Palmer  v.  United  Press,  67  App. 
Div.    64,   73    N.   Y.   Supp.   456. 

45.  United  States  v.  National  Lead 
Co.,    75  Fed.   94. 

In  an  action  for  libel  in  stating  that 
plaintiff  had  illegally  procured  a  cer- 
tain list  of  names  to  be  put  in  the 
registration  lists  as  legal  voters;  de- 
fendant may  have  an  inspection  of 
such  list  as  that  of  itself  without  oth- 
er evidence  would  not  tend  to  incrim- 
inate plaintiff.  It  is  proper  evidence 
for  defendant  on  his  plea  of  justifica- 
tion. Kraus  V.  The  Sentinel  Co.,  62 
Wis.  660,  23  N.  W.  12. 

The  rule  against  discovery  of  mat- 
ters of  a  criminal  nature  does  not  ex 
tend  so  far  as  to  permit  a  party  called 
upon  to  produce  documents  to  say  in 
effect  that  he  will  not  tell  what  the 
documents  are  because  lie  thinks  same 
mav    tend    to     incriminate     him.       Na- 
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k.  Privileged  Communications.  —  The  equity  rule  that  privileged 
communications  need  not  be  discovered  is  followed.46  But  the  mere 
tact  that  books  and  papers  are  private  is  no  ground  for  refusing 
the  inspection.'7 

17.  Demand  and  Refusal.  —  Where  the  statute  does  not  provide 
for  a  demand,  the  cases  arc  conflicting  as  to  whether  one  must  request 
inspection  of  his  adversary  before  applying  for  the  order.48 

18.  Preliminary  Rule  To  Show  Cause.  —  In  the  absence  of  statu- 
tory  requirement   no   preliminary   ride   to  show   cause   is  necessary.49 

19.  Petition  or  Application.  —  Where  the  statute  prescribes  a  pe- 
tition, a  mere  oral  motion  is  not  sufficient;50  and  there  must  be  a 
petition,  not  an  affidavit.51 


tional  Assn.  v.   Smithies    (1906),    App. 
Cas.  434. 

Compare  supra,  IV,  B,  6. 

46.  Dover  v.  Harrell,  58  Ga.  572; 
Brevoort  v.  Warner,  8  How.  Pr.  (N. 
Y.)    321. 

47.  Providing  they  are  of  a  nature 
to  be  properly  introduced  in  evi- 
dence. State  V.  Superior  Court,  56 
Wash.    649,    56    Pac.    150. 

That  the  party  bound  to  disclose 
may  be  embarrassed  because  the  ad- 
verse party  is  a  business  competitor 
does  not  of  itself  form  a  reason  for 
refusing  the  order.  Thomas  V.  Waite 
Co.,   99   N.   Y.   Supp.   297. 

Production  of  reports  as  to  acci- 
dents made  to  defendant  company  by 
its  employes  will  not  be  refused  as 
being  privileged  communications. 
Carlton  v.  Western  &  A.  E.  Co.  81 
Ga.   531,  7  S.  E.   623. 

What  are  privileged  communications 
generally,  see  title  "Privileged  Com- 
munications," Encyclopedia  of  Evi- 
dence, Vol.  10. 

48.  There  is  no  rule  by  which  as 
a  condition  precedent  to  the  right  to 
such  examination,  the  plaintiffs  are  re- 
quired to  request  the  corporation  for  a 
copy  of  the  records  and  papers  desired 
nor  would  the  plaintiffs  be  bound  by 
such  copies.  Jacobs  v.  Mexican  Sugar 
Ref.  Co.,  98   N.  Y.   Supp.   541. 

It  should  appear  that  there  has  been 
a  request  for  the  inspection  and  a  re- 
fusal thereof.  Wenzel  v.  Palmetto 
Brew.  Co.,  48  S.  C.  80,  26  S.  E.  1  ; 
Jenkins  v.  Bennett,  40  S.  C.  393,  18 
S.  E.  929.  See  also  Whitman  v.  Woller, 
39  Ind.  515. 

Inferences  From  Refusal  To  Produce. 
"The  fact  that  the  code  provides  a 
means  for  compelling  an  unwilling  par- 
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ty  to  furnish  evidence  under  his  con- 
trol does  not,  in  our  opinion,  affect  the 
question  of  the  inferences  to  be  drawn 
from  an  attempt  or  refusal  on  his  part 
to  furnish  the  facilities  at  his  com- 
mand." Lockwood  v.  Rose,  125  Ind. 
588,  25  N.  E.  710.  Compare  Spring 
Garden  Mut.  Ins.  Co.  v.  Evans,  9  Md. 
1;  Diel  v.  Missouri  Pac.  R.  Co.,  37  Mo. 
App.  454. 

Bequest  and  refusal  as  affecting  costs, 
see  infra,  IV,  B,  28. 

Voluntary  offer  to  permit  inspection 
as  showing  want  of  necessity  for  or- 
der,   see   supra,   IV,   B,   16,    h. 

49.  "Under  the  statute  the  proper 
practice  is  to  make  the  order  upon 
the  presentation  of  the  affidavit  and 
the  serving  of  the  notice.  In  the  case 
of  Thomas  and  Wife  V.  Pennsylvania 
Railroad,  2  Pennewill  411,  47  Atl.  380; 
the  court  ordered,  upon  a  similar  ap- 
plication, the  production  of  certain 
books  and  papers;  and  there  was  no  rule 
to  show  cause.  .  .  .  No  case  has 
been  cited  to  the  contrary."  Netter  v. 
Stoeckle,  4  Penne.  (Del.)  345,  56  Atl. 
604. 

50.  Beebe  &  Co.  v.  Equitable  Mut. 
Life  &  End.  Assn.,  76  Iowa  129,  40 
N.   W.   122. 

51.  Hirshfield  V.  Rosenthal,  99  N. 
Y.  Supp.  912;  Lee  v.  Winans,  90  N.  Y. 
Supp.  960;  Bloodgood  r.  Slayback,  62 
App.  Div.   315,   71   N.  Y.  Supp.  809. 

This  rule  has  been  changed  by  stat- 
ute. Code  Civ.  Proc.  §768,  as  amended 
by  Laws  1911,  eh.  1911,  which  provides 
that  any  proceeding  required  by  stat- 
ute- to  be  instituted  by  petit'ion  may 
also  be  instituted  by  affidavit.  Cho.j- 
nacki  v.  Interborongh  Rapid  Transit 
Co.,    L34  N.   Y.  Supp.  1090. 
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The  facts  should  be  stated  with  reference  to  every  essential  matter.52 
The  averments  must  be  made  with  reasonable  certainty,  describing  the 
desired  documents  with  sufficient  precision.53  The  including  of  matters 
not  pertinent  does  not  invalidate  the  application.54 

20.  Affidavit,  Oath  or  Verification.  —  The  affidavit  must  affirmative- 
ly show  that  an  action  is  pending,55  and  that  the  documents  are  in  the 


52.  Condict  v.  Wood,  25  N.  J.  L. 
319;  Wenzel  v.  Palmetto  Brew.  Co.,  48 
S.   C.   80,   26  S.   E.   1. 

On  motion  for  production  of  papers 
made  on  the  trial,  facts  must  be  shown 
to  exist  which  are  the  basis  of  the  or- 
der under  the  statute.  Birmingham 
Dry  Goods  Co.  v.  Bledsoe,  117  Ala.  495, 
23  So.  153. 

The  bald  statement  that  the  papers 
desired  to  be  inspected  "contain  evi- 
dence relating  to  the  merits  of  the  ac- 
tion" is  nothing  more  than  an  ex- 
pression of  the  plaintiff's  opinion  and 
cannot  be  regarded  as  a  statement  of 
any  fact.  Jenkins  v.  Bennett,  40  S. 
C.   393,   18  S.   E.  929. 

The  mere  statement  of  applicant  that 
the  inspection  is  necessary  is  not  suffi- 
cient. That  is  a  mere  conclusion  of 
law.  Facts  must  be  shown  from  which 
the  court  can  determine  the  necessity. 
State  V.  District  Court,  29  Mont.  363, 
74   Pac.   1078. 

The  motion  for  the  order  should  con- 
tain all  the  facts  entitling  the  applicant 
to  the  relief  desired.  It  is  not  enough 
that  according  to  a  'priori  reasoning 
the  desired  documents  should  be  in  the 
opponent's  possession.  It  is  not  enough 
to  say  that  the  documents  referred  to 
contain  evidence  relating  to  the  mer- 
its. Atchison,  etc.  R.  Co.  V.  Burks, 
78  Kan.  515,  96  Pac.  950. 

"The  application  should,  by  express 
statement,  or  by  apt  reference  to  the 
pleadings  on  file,  apprise  the  court  of 
the  nature  of  the  action  and  the  relief 
sought,  in  order  that  it  may  determine 
whether  or  not  the  evidence  sought  to 
be  obtained  by  the  inspection  could, 
in  any  view  of  the  case  be  material  or 
relevant  to  the  issues. ' '  State  v.  Dis- 
trict Court,  27  Mont.  441,  71  Pac.  602, 
quoted  with  approval  in  State  V.  Dis- 
trict Court,  29  Mont.  363,  71  Pac. 
1078,  which  held  defendant's  applica- 
tion insufficient  which  showed  merely 
that  a  complaint  was  on  file  which  had 
been  demurred  to,  confessed  and  com- 
plaint amended,  but  defendant  had  not 
filed   an   appearance   and   wholly   failed 


to  state  whether  he  intended  to  plead 
further  or  that  he  had  any  defense,  or 
the  nature  thereof  and  that  he  would 
interpose   same. 

The  application  under  the  statute  to 
inspect  documents  in  the  hands  of  the 
adverse  party  should  set  forth  particu- 
larly the  reasons  which  render  it  es- 
sential to  the  preparation  of  the  de- 
fense that  the  order  asked  for  be  made 
so  that  the  court  may  determine  wheth- 
er or  not  the  necessity  exists.  Ely  v. 
Mowry,   12  R.   I.  570. 

53.  Langcliff  Coal  Co.  V.  New  York, 
etc.  Coal  Co.,   10  Pa.  Dist.   645. 

The  action  being  ejectment  it  is  not 
a  sufficient  averment  of  materiality  in 
the  affidavit,  to  say  that  a  deed  desired 
was  "respecting"  the  land;  since  that 
might  be  true  and  the  deed  be  not 
material    or    relevant.      Rose    v.    King, 

5  Serg.  &  R.   (Pa.)  241. 

The  moving  party  is  not  required  to 
describe  the  books  or  writings  with 
great  particularity.  He  cannot  be  ex- 
pected to  point  out  specifically  just 
what  he  wants.  On  the  other  hand,  to 
require  the  other  party  to  collect  such 
books  and  writings  as  contain  required 
evidence  can  work  no  hardship.  Vic- 
tor  G.   Bloede    Co.    v.   Joseph   Bancroft 

6  Sons  Co.,  98  Fed.  175. 

It  is  incumbent  upon  the  moving  par- 
ty to  show  what  specific  books  contain 
entries  which  are  necessary  to  his  case. 
The  mere  statement  that  all  the  books 
contain  such  entries  unaccompanied  by 
a  statement  that  petitioner  has  posi- 
tive knowledge  that  such  is  the  fact 
and  the  sources  or  grounds  of  his  knowl- 
edge would  lay  the  adverse  party  open 
to  a  general  inspection  and  roaming 
examination  of  all  its  books.  Snyder 
v.  De  Forest  Wireless  Tel.  Co.,  99  N. 
Y.  Supp.  644. 

54.  Order  may  be  made  as  to  those 
matters  which  are  pertinent.  State  V. 
District  Court,  30  Mont.  206,  76  Pac. 
206. 

55.  State  v.  District  Court,  29  Mont, 
3G3,  74  Pac.  1078;  State  l>.  District 
Court,   27   Mont.   441,   71   Pac.   602. 
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possession  of  the  adverse  party60  at  the  time  when  the  application  is 
made,"  but  need  not  directly  aver  that  the  inspection  is  necessary.58 
The  material  facts  must  be  alleged,59  including  the  facts  on  which  the 
affiant  bases  his  belief  that  the  papers  contain  material  evidence.60 
It  is  no  objection  that  the  affidavit  does  not  specifically  follow  the 
exact  language  of  the  rule.01 
An  affidavit  made  by  the  party's  attorney  is  sufficient.02 
21.  Notice  and  Service  Thereof.  —  The  statutes  usually  provide 
specifically  for  a  notice,03  but  under  a  statute  providing  for  ruling  in 
the  party  to  show  cause  no  notice  before  the  making  of  the  final  order 
is  necessary.01 

Generally  speaking,  the  notice  is  necessary  to  give  the  court  juris- 


56.  Exclusively  in  the  power  of  the 
party  against  whom  relief  is  sought. 
Kose  r.  King.  5  Serg.  &  R.  (Pa.)  241. 
See  also  Carlton  v.  Western  &  A.  E. 
Co.,   81   Ga.   531,   7   S.   E.   623. 

57.  Netter  v.  Stoeckle,  4  Penne. 
(Del.)    345,   56    Atl.    604. 

Under  a  statute  requiring  a  state- 
ment that  the  party  has  reason  to  be- 
lieve the  documents  are  or  have  been 
in  existence  and  that  they  are  in  the 
power  of  the  adverse  party,  an  affida- 
vit is  not  sufficient  which  alleges  doc- 
uments "were  or  had  been  in  the  cus- 
tody, control  and  power,"  since  from 
their  having  once  been  in  the  adverse 
party's  power  it  would  follow  that  they 
still  "were  in  his  power.  Parish  v.  Weed 
Sew.  Mach.  Co.,  79  Ga.  682,  7  S.  E. 
138. 

58.  In  an  action  on  a  life  insurance 
policy  the  pleadings  showed  that  cer- 
tain papers  and  documents  had  been  de- 
livered to  defendant  but  their  exact 
nature  was  in  issue.  An  affidavit  was 
held  sufficient  which  referred  to  the 
pleadings  and  stated  that  no  copies  were 
retained  though  there  was  not  a  direct 
averment  that  an  inspection  was  nec- 
essary. Schuetze  v.  Continental  Life 
Ins.   Co.,   69   Wis.   252,   34   N.   W.   90. 

59.  "Every  order  to  produce  papers 
under  the  act  .  .  .  must  be  found- 
ed on  a  previous  affidavit,  wnich  as 
the  law  is  highly  penal,  should  set  forth 
with  precision  every  fact  necessary  to 
authorize  the  court  to  proceed."  Rose 
v.   King,   5   Serg.    &   R.    (Pa.)    241. 

An  averment  that  books  contain  evi- 
dence "material  to  the  issue"  instead 
of  saying  it  is  material  to  "his  case" 
is  sufficient,  though  the  latter  expres- 
sion   is    more    strictly    in    accord    with 
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the    precedents.      O'Connor    v.    Tack,   2 
Brewst.   (Pa.)   407. 

60.  The  order  will  not  be  issued  on 
a  mere  statement  in  the  affidavit  that 
the  affiant  believes  something  will  be 
shown.  There  must  be  some  facts  set 
forth  showing  a  basis  for  such  belief. 
Brickner  v.  Sulzbacher,  114  N.  Y.  Supp. 
958. 

Though  plaintiff's  affidavit  was  on 
information  and  belief  only  and  does 
not  state  the  facts  upon  which  such  is 
founded,  the  court  is  justified  in  mak- 
ing the  order  where  defendant  appears 
and  files  a  counter  affidavit  which  con- 
troverts none  of  plaintiff's  statements 
except  to  state  that  the  documents  are 
not  in  defendant's  possession  within 
the  state.  State  V.  District  Court,  30 
Mont.    206,    76    Pac.    206. 

61.  Where  the  rule  provides  two 
modes  by  which  inspection  and  copy, 
or  permission  to  take  a  copy  may  be 
accomplished;  one  by  depositing  the 
document  with  the  clerk;  the  other  by 
delivering  a  sworn  copy;  a  prayer  for 
sworn  copies  is  in  effect  a  prayer  "for 
inspection  and  copies  or  permission  to 
take  copies,"  within  the  meaning  of 
that  language  in  the  rule.  Schuetze  V. 
Continental  Life  Ins.  Co.,  69  Wis.  252, 
34   N.   W.   90. 

62.  Schuetze  v.  Continental  Life 
Ins.  Co.,  69  Wis.  252,  34  N.  W.  90. 

63.  See  supra,  IV,  B,  4. 

64.  The  statute  does  not  require  any 
notice  to  him  before  making  the  or- 
der. We  are  not  able  to  see  that 
the  statute  is  unconstitutional  in  that 
respect  or  that  the  necessity  of  no- 
tice exists.  Congdon  v.  Aylsworth,  16 
R.  I.   281,  18  Atl.  247. 
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diction,65  and  is  not  dispensed  with  by  service  of  a  subpoena  duces 
tecum,™  though  it  has  been  held  that  where  parties  are  before  the 
court  no  notice  is  required.67 

If  the  party  appears  and  resists  the  application  he  cannot  there- 
after object  to  the  sufficiency  of  the  notice.68 

Where  the  party  merely  desires  inspection  of  papers  referred  to  in 
the  pleadings  it  has  been  said  that  no  notice  is  necessary.60 

The  time  and  method  of  service  is  usually  left  to  general  rules  but  the 
statutes  sometimes  are  specific.70  Notice  to  produce  given  at  the  trial 
is  not  sufficient.71  Such  notice  as  is  sufficient  for  preparation  to  try 
an  issue  of  fact  should  be  given.72 

The  service  may  be  upon  the  party's  attorney.73 

The  description  of  the  document  should  be  sufficiently  certain  to  ap- 
prise the  party  just  what  is  desired.74 


65.  111.— First  Nat.  Bank  v.  Mans- 
field, 48  111.  494.  Ind.— Catterlin  v. 
Armstrong,  79  Ind.  514;  Whitman  v. 
Weller,  39  Ind.  515;  Silvers  v.  Junc- 
tion E.  Co.,  17  Ind.  142.  S.  C.— Wen- 
zel  v.  Palmetto  Brew.  Co.,  48  S.  C. 
80,   26   S.    E.    1. 

Where  no  notice  to  produce  has  been 
served  on  a  party  he  cannot  be  forced 
to  produce,  though  the  books  are  in 
the  town  where  the  case  is  on  trial. 
Brand  v.  Kennedy,  71  Ga.  707,  dis- 
tinguishing Daniel  v.  State,  55  Ga.  222, 
where  a  witness,  not  a  party,  was  re- 
quired to  produce  a  book  he  then  had 
in  his  pocket  and  to  which  he  referred 
in   his   testimony. 

66.  The  order  cannot  be  rendered 
except  "upon  reasonable  or  due  notice 
to  the  adverse  party"  as  required  by 
the  statute.  Duke  v.  Brown,  18  Ind. 
111. 

67.  Where  asked  in  advance  of  trial 
the  adverse  party  is  clearly  entitled  to 
a  notice.  McGeary  v.  Brown,  23  S. 
D.  573,  122  N.  W.  605. 

Though  the  practice  is  to  require 
personal  service  of  the  order  for  dis- 
covery and  inspection  before  striking 
out  a  pleading  for  failure  to  obey, 
such  can  be  dispensed  with  where  the 
parties  appear  and  contest  the  motion 
to  strike  on  its  merits.  Brown  v. 
Georgi,  26  Misc.  128,  56  N.  Y.  Supp. 
923.  See  also  Rossner  v.  New  York 
Museum  Assn.,  20  Hun   (N.  Y.)   182. 

68.  State  v.  District  Court,  30  Mont. 
206,  76  Pac.  206,  going  on  the  assump- 
tion that  a  notice  given  prior  to  the 
filing  of  an  amended  pleading  was  pre- 
mature. 


69.  Silvers  r.  Junction  R.  Co.,  17 
Ind.   142. 

The  court  proceeds  upon  the  theory 
that  both  the  sections  of  the  statute, 
305  (502)  and  306  (503)  relate  to  the 
papers  to  be  used  in  evidence.  Com- 
pare Whitman  v.  Weller,  39  Ind.  515. 

70.  "The  notice  required  by  the 
preceding  section  shall  be  in  writing, 
signed  by  the  party  seeking  the  pro- 
duction of  the  books  or  other  writings, 
or  his  attorney,  and  served  on  the  ad- 
verse party  or  his  attorney,  when  re- 
turnable to  the  superior  courts,  ten 
days,  and  when  returnable  to  a  jus- 
tice's court,  five  days,  before  the  pro- 
duction of  the  books  or  other  docu- 
ments shall  be  required:  Provided,  such 
party  resides  in  the  county  where  the 
suit  is  pending;  if  out  of  said  county 
and  within  one  hundred  miles,  fifteen 
days;  if  over  one  hundred  miles  and 
less  than  two  hundred  miles,  twenty 
days;  and  if  beyond  the  limits  of  this 
state,  sixty  days."  Georgia  Code 
(1895),   §5249. 

71.  It  is  not  "reasonable"  under 
the  statute  (Choteau  v.  Raitt,  20  Ohio 
132),  and  "it  would  operate  as  a  sur- 
prise on  the  plaintiff  to  sustain"  it 
(Hastings  v.  Powers,  1  Tyler  [Vt.] 
272). 

72.  Rose  v.  King,  5  Serg.  &  R.  (Pa.) 
241. 

The  statutory  requirement  is  "due 
notice."      Purdon 's    Dig,    p.    1487. 

73.  Rossner  v.  New  York  Museum 
Assn.,    20    Hun    (N.    Y.)    182. 

74.  Rose  r.  King,  5  Serg.  &  R.  (Pa.) 
241. 

Notice    Held    Sufficiently    Definite. — 
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22.  Stay  or  Continuance.  —  The  statutes  sometimes  provide  for  a 
stay  or  continuance  pending  a  decision  as  to  the  right  to  inspection;75 
but  even  in  the  absence  of  such  statute  the    right    is    recognized.70 

A  stay  granted  under  a  rule  of  court  providing  for  such  does  not 
affect  the  right  of  the  party  to  resist  the  application.77 

23.  Objections,  Exceptions  and  Answer. —  a.  Time  To  Object. 
The  party  against  whom  has  issued  an  order  to  produce  or  to  show 
cause,  should  raise  his  objection  at  the  time  when  the  rule  or  order  is 
returnable.78    The  party  does  not,  however,  lose  any  rights  by  obeying 


"The  notice  served  upon  appellant  was 
to  produce  proofs  of  loss  furnished  by 
appellee,  all  letters  written  by  appel- 
lant's agent.  White,  to  appellant  con- 
cerning appellee's  loss,  all  letters  writ- 
ten to  said  White  by  appellee  concern- 
ing his  application  or  desire  for  insur- 
ance, and  all  letters  written  by  ap- 
pellee to  said  White  concerning  his 
loss.  We  think  the  description  of  the 
papers,  letters,  etc.,  was  sufficiently 
definite."  Home  Ins.  Co.  v.  Overturf, 
35  Ind.  App.  361,  74  N.  E.  47. 

75.  Although  the  stay  exceeds  twen- 
ty davs.  Mich.  Comp.  Laws  (1897), 
§202;  "New  York  Code  Civ.  Proc,  §805. 

"In  case  of  the  service  of  any  no 
tice  as  aforesaid,  when  it  shall  appear 
to  the  satisfaction  of  the  court,  by  an 
affidavit  of  the  party  or  otherwise,  that 
such  party  has  used  due  and  proper 
diligence,  and  cannot  procure  the  books, 
writings  or  other  documents  required, 
the  cause  may  be  continued  at  the  in- 
stance of  the  party  notified."  Geor- 
gia Code    (1895),   §   5251. 

Where  the  notice  to  produce  books 
and  papers  is  too  extensive  in  range 
and  as  to  a  part  of  it  too  vague  in 
description,  the  court,  after  holding 
the  notice  good  in  part  and  bad  in  part, 
may  decline  to  require  an  immediate 
answer  and  may  continue  the  cause 
to  give  time  to  answer  so  much  of 
the  notice  as  has  been  deemed  sufficient. 
Parish  v.  Weed  Sew.  Mach.  Co.,  79 
Ga.   682,   7  S.  E.   138. 

Where  it  appears  on  the  trial  that 
the  adversary  has  hid  a  paper  and 
that  the  moving  party  had  no  reason 
to  suspect  this,  assuming  that  his  mo- 
tion for  its  instant  production  should 
be  denied  because  the  paper  was  then 
in  counsel's  possession  and  so  privil- 
eged, a  continuance  should  have  been 
granted  to  give  the  party  time  to  serve 
notice   and    proceed   under   the   statute. 
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Trustees  of  Chester  Church  v.  Blount, 
70    Ga.    779. 

76.  Time  will  be  granted  to  give  op- 
portunity to  comply  with  the  order. 
Netter  v.  Stoeckle,  4  Penne.  (Del.)  345, 
56  Atl.  604,  following  Thomas  v.  Penn- 
sylvania E.  Co.,  2  Penne.  (Del.)  411, 
47  Atl.  380. 

The  court  may  adjourn  the  hearing 
on  motion  and  without  notice  where 
the  record  shows  an  inspection  is  prop- 
er and  need  not  go  through  the  formal- 
ity of  hearing  a  motion  for  a  continu- 
ance to  give  the  party  time  to  prepare 
papers  and  formally  apply  for  an  in- 
spection since  the  court  would  have  to 
decide  the  ultimate  question  whether 
the  inspection  was  proper  on  the  motion 
for  the  continuance.  McGeary  v.  Brown, 
23  S.  D.  573,  122  N.  W.  605. 

77.  The  rule  read,  "the  order  to 
show  cause  on  such  application  .  .  . 
shall  operate  as  a  stay  of  all  other 
proceedings  in  the  action  of  the  party 
against  whom  it  is  made,  until  such 
order  shall  have  been  complied  with, 
vacated  or  reversed. ' '  If  this  oper- 
ates to  prevent  the  party  from  resist- 
ing the  application,  then,  says  the 
court,  "the  proceedings  to  compel  such 
inspection  and  copies  would  be  Ex  parte 
and  the  statutory  requirement  of  giv- 
ing notice  to  the  opposite  party  would 
be  without  significance."  Ellinger  v. 
Equitable  Life  Assur.  Soc,  125  Wis.  643, 
104   N.    W.    811. 

78.  Whitman  v.  Weller,  39  Ind.  515. 
Objections    to    an    order    to    produce 

books  at  the  trial  should  be  made  as 
in  the  case  of  a  subpoena  duces  tecum, 
at  the  trial.  Cassatt  r.  Mitchell  Coal 
&  Coke  Co.,  150  Fed.  32. 

"It  is  when  the  rule  is  about  being 
granted  that  the  party  skould  make 
his  objections  if  he  relies  on  them;  and 
if  they  are  valid  the  rule  will  be  re- 
fused   or    modified    according    to    cir- 
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the  order  of  the  court  and  saving    a    proper    exception    thereto.79 
b.     Sufficiency  of  Objection.  —  Objection  to  the  disclosure  must  be 

upon  oath  or  affidavit.80    Such  affidavit  should  be  made  by  the  party 

himself.81 

The  court  is  not  bound  to  refuse  the  order  merely  because  the  parties 

do  not  admit  the  existence  of  the  document,82  nor  where  they  do  not 

specifically  deny  having  control  thereof.83 


curastances. "  Tuttle  v.  Mechanics'  & 
Tradesmen's  Loan  Co.,  6  Whart.  (Pa.) 
216.  See  also  Gilpin  v.  Howell,  5  Pa. 
41;  M'Xair  r.  Wilkins,  3  Whart.  (Pa.) 
551;  Langcliff  Coal  Co.  v.  New  York, 
etc.  Coal  Co.,   10  Pa.  Dist.   645. 

"The  settled  practice  of  this  court 
has  been  since  the  case  of  Gilpin  v. 
Howell  (5  Barr  41),  where  the  ruling 
of  the  president  judge  was  affirmed 
on  error,  to  regard  a  rule  for  the  pro- 
duction of  books  and  papers  at  the 
trial,  as  a  rule  nisi,  not  rendering  their 
production  obligatory,  if  sufficient 
cause  is  shown  why  they  cannot  be 
produced."  Foster  v.  Sandeman,  5 
Phila.  (Pa.)  133,  quoted  with  approval 
in  Megargee  v.  Ins.  Co.,  15  Phila.  (Pa.) 
226. 

When  an  inspection  of  a  document 
is  asked  for  the  party  is  entitled  to 
raise,  on  the  motion,  the  question  that 
to  so  discover  will  tend  to  incriminate 
him  for  he  cannot  raise  the  question 
subsequently  as  on  the  examination 
after  order.  Riddle  v.  Blackburne,  125 
App.    Div.    893,    110    N.    Y.    Supp.    748. 

79.  "The  appellant  was  not  bound 
to  disregard  the  order  of  the  trial  court, 
suffer  for  its  disobedience,  and  then 
seek  redress  by  appeal;  it  did  all  that 
it  was  legally  bound  to  do,  it  objected 
in  due  season,  in  a  proper  mode,  and 
appropriately  reserved  an  exception." 
Cleveland,  etc.  R.  Co.  v.  Closser,  126 
Ind.   348,  26  N.   E.   159. 

80.  That  the  document  may  tend  to 
criminate  the  person  is  a  personal  | 
privilege  and  the  party  must  state  on 
his  oath  that  the  document  would  have 
that  effect.  Kraus  v.  The  Sentinel  Co., 
62  Wis.  660,  23  N.  W.  12. 

"Defendant,  after  having  answered 
on  oath  whether  he  has  the  books  and 
documents  called  for  in  his  possession 
or  control,  and  what  he  knows  about 
their  possession,  will  have  the  oppor- 
tunity to  contest  the  right  of  the  com- 
plainant to  their  production."  Cong- 
don  v.  Aylsworth,  16  R.  I.  281,  18  Atl. 
247. 


Plaintiff's  affidavit  is  sufficient  to  put 
defendants  to  their  denial  upon  oath 
that  the  books  and  papers  are  in  their 
possession.  If  they  do  not  so  deny 
plaintiff's  affidavit  is  conclusive.  Skin- 
ner v.  Perot,  1  Ashm.  (Pa.)  57,  follow- 
ing Rose  v.  King,  5  Serg.  &  R.  (Pa.) 
241. 

The  proper  scope  of  a  return  to  an 
order  to  produce  papers  is  confined  to 
the  statutory  excuses  for  non-produc- 
tion. "It  is  not  intended  that  such  re- 
turn shall  embrace  an  Ex  parte  deposi- 
tion as  to  matters  whereof  the  affiant 
is  incompetent  to  testify."  Kane  V. 
Kane's  Admr.,  79  Mo.  App.  335. 

81.  Affidavit  by  the  party's  attor- 
ney, based  on  information  and  belief 
and  not  showing  the  sources  of  his  in- 
formation nor  any  reason  why  the  party 
does  not  offer  his  own  affidavit  is  not 
sufficient.  Fox  v.  Brega,  5  N.  Y.  Supp. 
90S. 

82.  Petitioners  had  furnished  some 
evidence  that  certain  papers  existed. 
The  nature  of  transactions  were  such 
that  the  court  felt  it  was  incredible. 
Xo  written  memoranda  thereof  existed. 
The  officers  of  the  corporations  involved 
had  made  no  sworn  denial  of  the  exist- 
ence of  the  papers,  but  a  "state 
agent"  had  made  what  the  court  desig- 
nates an  "evasive"  affidavit  that  the 
papers  did  not  exist.  People  ex  rel. 
Germania  Fire  Ins.  Co.  v.  Circuit  Judge, 
41   Mich.  258. 

83.  An  allegation  by  defendants 
called  upon  to  produce  certain  partner- 
ship books,  that  they  had  dissolved 
partnership  more  than  three  years  be- 
fore the  application  is  not  sufficient 
reason  for  refusing  the  order  where  it 
appears  that  the  books  were  turned 
over  to  a  corporation  which  succeeded 
to  the  business  of  the  partnership,  that 
the  members  of  the  partnership  are 
executive  officers  of  the  corporation, 
and  defendants  do  not  allege  that  the 
books  are  not  under  their  control. 
Fidelity  &  Casualtv  Co.  v.  Seagrist  Jr. 
Co.,   &6  X.   Y.   Supp.    277. 
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c.  Following  the  Chancery  Practice.  —  Some  courts  hold  the  denial 
of  possession  under  oath  to  be  conclusive,84  but  there  must  be  more 
than  a  mere  argumentative  denial,85  or  a  mere  naked  denial  of  power 
to  produce.88 

24.  Time  To  Make  Order.87  —  The  order  may  be  made  in  vacation.83 
It  has  been  held  that  the  motion  should  be  decided  previously  to  the 

trial  oi'  the  issue.89  but  it  may  be  made  after  a  mistrial.90 

25.  The  Order.  —  a.  Conditions  or  Terms.  —  Under  a  statute  per- 
mitting the  imposition  of  terms,  the  rights  of  the  party  proceeded 
against  should  be  carefully  safeguarded.01  "Where  the  original  bill  was 
defective,  the  order  to  produce  was  granted  subject  to  amendment  of 
the  bill.92 

b.     Enjoining  Adverse  Party.  —  The  order  should  not  contain  an 


84.  Where  the  party  denies  on  oath 
that  he  had  the  required  document  in 
his  possession  or  control  at  the  time 
the  court's  order  was  made,  the  order 
should  be  vacated.  State  v.  Lucksinger, 
79   Mo.  App.  289. 

"A  denial  of  the  possession  of  the 
documents  is  a  sufficient  answer  to 
the  rule."  Happersett  v.  Eaton,  20 
Pa.   Dist.   501. 

"Where  the  party  moved  against  makes 
affidavit  that  he  has  not  the  paper  in 
his  possession  it  is  error  for  the  trial 
court  to  hear  the  question  on  the  affi- 
davits and  counter-affidavits,  determine 
that  the  party  has  the  document  and 
render  judgment  against  him  as  by  de- 
fault. Baggott  v.  Goodwin,  17  Ohio 
St.    76. 

85.  An  affidavit  in  opposition  to  the 
motion  is  not  sufficient  which  contains 
only  an  argumentative  denial  and  al- 
leges supposed  conditions  of  law.  Such 
a  statement  if  contained  in  an  answer 
to  a  bill  of  discovery  would  be  insuffi- 
cient. There  is  equal  if  not  stronger 
reason  for  holding  it  insufficient  here. 
Victor  G.  Bloede  Co.  v.  Joseph  Ban- 
croft   &    Sons   Co.,    98   Fed.    175. 

86.  Under  the  statute  the  party  in 
answering  must  show  not  only  that  the 
production  of  the  papers  is  not  in  his 
power,  but  why  it  is  not  in  his  power. 
Wright  v.  Crane,  13  Serg.  &  B.  (Pa.) 
447. 

"The  party  when  called  upon  to  pro- 
duce his  books  of  entry  answers  dis- 
tinctly and  positively  that  he  has  none. 
This  assertion  is  not  at  all  impaired 
when  he  adds  as  a  reason  that  he  did 
but  a  small  cash  business,  and,  there- 
fore, kept  none,  as  he  merely  made 
memorandums   from    day   to    day    on   a 
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slate  or  with  a  pencil  in  pocket  pass- 
books. The  fact  remains  positively  as- 
serted, though  the  reason  may  not  be 
satisfactory."  Cottrell  v.  Warren,  18 
Pa.   487. 

Introduction  of  Evidence  To  Support 
Affidavit. — For  the  purpose  of  satisfy- 
ing the  court  why  the  paper  is  not  in 
his  possession,  the  party  may  introduce 
evidence.     Gilpin  v.  Howell,   5   Pa.   41. 

87.  Bight  to  inspection  before  issue 
joined,  see  supra,  IV,  B,  9.  Eight 
to  inspection  before  trial,  see  supra, 
TV,  B,  10.  Eefusal  of  order  for  laches 
in   applying,   see  supra,  IV,   B,   13. 

88.  First  Nat.  Bank  V.  Smith,  36 
Neb.   199,   54   N.   W.   254. 

89.  Eose  v.  King,  5  Serg.  &  E.  (Pa.) 
241. 

90.  That  there  have  been  two  mis- 
trials is  no  reason  for  denying  the  mo- 
tion. Edmonds  v.  Attucks  Music  Pub. 
Co.,  102  N.  Y.  Supp.  636.  See  also 
Ferguson  v.  Bien,  94  N.  Y.  Supp.  459, 
97  N.  Y.  Supp.  986. 

91.  Equitable  Life  Assur.  Soc.  V. 
Clark,  80  Miss.  471,  31  So.  964,  con- 
struing Mississippi  Code  (1892),  §927, 
(Code,  1906,  §1003),  "Order  either  par- 
ty to  give  to  the  other,  within  a  speci- 
fied time  and  on  such  terms  as  may  be 
imposed." 

92.  As  where  the  original  bill  was 
defective  for  want  of  proper  parties, 
but  the  complainant  expressed  a  wil- 
lingness to  amend.  "No  order  for  pro- 
duction to  be  entered  until  the  amend- 
ment is  made."  Congdon  v.  Aylesworth, 
16  E.  I.  281,  18  Atl.  247. 

The  court,  on  the  hearing,  may 
"make  such  further  order  in  the  prem- 
ises as  shall  be  just."  Ehode  Island 
Gen.  Laws  (1909),  ch.  292,  §50. 


DISCOVERY 


637 


injunction  against  the  destroying,  removing  or  interfering  with  the 
books  pending  the  inspection.93 

c.  Must  Be  Specific,  Not  General.  —  The  order  must  not  be  made 
too  broad  and  general  in  its  terms,94  for  so  far  as  this  is  done  it  be- 
comes an  unwarranted  search  and  seizure  within  the  constitutional 
inhibition  thereof.95    The  order  should  never  extend  further  than  the 


93.  "Especially  where  there  is  no 
suggestion  made  that  the  defendant  has 
threatened  to  do  so,  or  is  about  to  do 
any  such  thing."  United  States  Cas- 
ualty Co.  v.  Eobins,  95  N.  Y.  Supp. 
726. 

94.  "The  order  should  not  be  made 
in  such  terms1  as  to  operate  as  a  license 
to  the  party  obtaining  it  to  search  the 
books  and  papers  of  his  adversary  at 
pleasure,  or  to  require  him  to  produce 
books  which  may  be  of  no  use  when 
produced."  Whitman  v.  Weller,  39 
Ind.   515. 

Where  the  inspection  of  the  adverse 
parties'  accounts  with  persons  other 
than  the  moving  party  would  not  serve 
the  purpose  of  determining  as  to  the 
correctness  of  appellant's  account,  it 
was  proper  for  the  court  to  limit  the 
inspection  to  accounts  pertaining  to 
transactions  between  the  parties.  Pyn- 
chon  v.   Day,   118   111.  9,  7   N.   E.   65. 

An  order  directed  to  a  corporation 
which  requires  the  production  of  books, 
papers  and  correspondence  "which  may 
contain  evidence  relating  to  the  mat- 
ters at  issue  in  this  case"  is  not  ob- 
jectionable as  being  too  broad  and  per- 
mitting production  and  inspection  of 
confidential  communications  of  no  bene- 
fit to  the  party  seeking  the  produc- 
tion. Anti-Kalsomine  Co.  V.  Circuit 
Judge,   120   Mich.   250,   77    N.   W.    1S6. 

An  order  permitting  a  casualty  insur- 
ance company  to  examine  "its  ledgers, 
cash  books,  time  books,  time  sheets, 
and  all  other  books  showing  the  amount 
of  wages  paid  by  it  to  its  employes  dur- 
ing the  period  covered  by  the  policies 
of  insurance,"  etc.,  is  too  broad  and 
should  be  limited  to  an  examination  of 
"books  of  original  entry  in  which  was 
entered  the  payments  to  its  employees." 
Fidelity  &  C.  Co.  v.  Seagrist  Jr.  Co., 
80  N.  Y.  Supp.  277. 

In  Jewell  r.  Franklin  Life  Ins.  Co. 
(Ga.),  75  S.  E.  592,  the  court  refused 
to  order  all  the  books,  papers,  accounts, 
etc.,  of  a  non-resident  life  insurance 
company  to  be  produced.  It  appeared 
that   to   do    so   would   greatly   interfere 


with  its  business.  Besides  the  company 
offered  to  permit  full  inspection  at  the 
home  office. 

An  order  permitting  the  inspection  of 
"all  letter-press  copy  books  of  (de- 
fendant) containing  any  letter  written 
by  any  of  its  officers,  etc.,"  is  too 
broad.  It  should  be  limited  to  such 
letters  as  bear  on  the  matters  in  con- 
troversy. And  similar  limitations 
should  be  placed  upon  order  to  allow 
inspection  of  maps,  books  and  records. 
State  u.  District  Court,  27  Mont.  441, 
71   Pac.   602. 

Form  of  Order.— "Ordered  on  the 
written  application  of  the  plaintiff  by 
its  attorney,  due  notice  of  which  has 
been  given,  that  the  plaintiff's  attor- 
neys have  leave  to  inspect  the  records 
of  the  Washita  Cattle  Company  con- 
taining the  proceedings  of  its  stock- 
holders and  board  of  directors,  and  to 
take  copies  of  such  entries  or  proceed- 
ings therein  as  they  may  deem  neces- 
sary, such  examination  to  be  made  at 
the  defendant's  office  or  elsewhere  be- 
tween the  hours  of  9  a.  m.  and  3  p. 
m.,  on  any  week  day  or  week  days,  be- 
tween April  30,  1894,  and  May  14, 
1894,  and  said  defendant,  its  officers 
and  agents,  having  the  custody  of  such 
records  or  books,  are  hereby  required 
to  permit  such  examination  to  be 
made."  Exchange  Xat.  Bank  of  Atchi- 
son v.  Washita  Cattle  Co.,  61  Fed.  190. 
95.  State  v.  District  Court,  30  Mont. 
206,  76  Pac.  206.  See  also  State  v. 
District  Court,  27  Mont.  441,  71  Pac. 
602. 

An  order  by  the  terms  of  which 
books  are  left  in  the  party's  possession, 
but  permission  is  given  the  opposite 
party  to  look  at  certain  portions  there- 
of, is  not  unconstitutional  as  authoriz- 
ing an  unreasonable  search  of  seizure. 
In  this  case  also,  the  court  held  a  pro- 
vision for  inspection  of  books  in  a 
contract  with  an  employer's  liability 
insurance  company  would  be  a  waiver 
of  such  constitutional  prohibition,  even 
if  considered  a  violation  thereof. 
Swedish-American    Tel.    Co.    v.    Fidelity 
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necessities  of  the  particular  rase  require  that  there  be  an  inspection.9" 
In  determining  whether  an  order  is  too  broad  greater  liberality  is 
given,  as  to  the  inspection  of  books  of  parties  who  have  gone  out  of 
business,07  or  of  books  which  are  not  in  use.98 

d.  Description  of  Document.  —  The  order  should  specify  with  rea- 
sonable  certainty  the  book  or  paper   which    is    to    be    produced.09 

e.  Place  of  Examination.  —  The  order  should  state  where  the  ex- 
amination is  to  take  place,1  and  the  court  has  discretion  to  change  such 
place.-  The  inspection  should  be  ordered  at  the  adverse  party's  at- 
torney's office  rather  than  at  the  office  of  the  moving  party's  attorney.3 

Orders  as  to  "going  concerns"  and  large  business  enterprises  should 
be  drawn  with  special  reference  to  avoiding  the  inconvenience  attend- 
ant upon  books  and  documents  being  out  of  their  accustomed  place.4 


Casualty  Co.,  20S  111.  562,  70  N.  E. 
768.  See  also  Lester  v.  People,  1~>0  111. 
108,  23  X.  E.  387,  37  N.  E.  1004;  Unit- 
ed States  Casualty  Co.  v.  Robins,  95 
N.  Y.  Supp.  726;  Fidelity  &  Casualty 
Co.  v.  Seagrist  Jr.  Co.,  80  N.  Y.  Supp. 
277. 

96.  So,  where  the  order  directs  the 
production  of  original  letters  it  should 
not  extend  to  letter-press  copies  there- 
of. State  v.  District  Court,  30  Mont. 
206.    76   Pac.    206. 

97.  In  such  a  case  a  party  could 
not  be  prejudiced  by  the  fact  that  the 
order  was  not  more  specific.  Palmer 
v.  United  Press,  67  App.  Div.  64,  73 
N.   Y.   Supp.   456. 

98.  Cohn  v.  Hessel,  88  N.  Y.  Supp. 
1057. 

99.  "That  the  party  who  is  to  fur- 
nish inspection  or  produce  the  books 
may  know  what  books  are  to  be  in- 
spected or  produced."  Whitman  v. 
Weller,  39  Ind.  515. 

1.  Fox  v.  Brega,  5  N.  Y.  Supp.  908. 

2.  Prestney  v.  Corp.  of  Colchester, 
L.   R.   24   Ch.   Div.   376. 

3.  Fox  P.  Brega,  5  N.  Y.  Supp.  908. 

4.  In  making  an  order  to  a  corpora- 
tion or  any  great  business  firm  to  pro- 
duce its  books  for  inspection,  the  court 
will  take  into  consideration  that  to 
order  the  books  brought  to  the  place 
of  trial  from  the  various  places  where 
they  are  in  "daily  and  hourly"  use 
would  cause  not  only  inconvenience  but 
actual  loss.  The  court  will  govern  its 
discretion  by  the  practice  in  equity  and 
make  such  order  as  will  secure  the  mov- 
ing parties'  rights,  yet  prejudice  the 
owner  of  the  books  as  little  as  possi- 
ble. Gregorv  v.  Chicago,  M.  &  St.  P. 
R.    Co..   10   Fed.   529. 
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Order  to  produce  for  inspection  will 
be  to  produce  at  place  of  trial,  except 
as  to  such  documents  as  may  be  prej- 
udicial to  defendant's  business  opera- 
tions, such  as  books  of  account.  The 
judge  has  discretion  to  decide.  Davies, 
etc.  Mill  Co.  V.  Buchanan,  10  Brit.  Col. 
175.  See  also  Prestnev  v.  Corp.  of  Col- 
chester, L.  R.  24  Ch.  Div.  376. 

"The  statute  cannot  be  construed  as 
giving  the  court  power  and  authority  to 
take  the  books  and  papers  of  the  party 
and  impound  them  with  an  officer  of 
the  court  for  inspection  and  examina- 
tion out  of  the  presence  of  the  court. ' ' 
Lester  v.  People,  150  111.  408,  23  N. 
E.   387,  37  N.  E.  1004. 

In  Victor  G.  Bloede  Co.  v.  Joseph 
Bancroft  &  Sons  Co.,  98  Fed.  175,  an 
order  was  authorized  that  defendant 
"produce  in  this  court,  on  Monday, 
March  5,  1900,  at  11  o'clock  a.  m.,  for 
inspection  by  the  plaintiff,  its  agents 
or  attorneys,  and  with  leave  to  the 
plaintiff,  its  agents  or  attorneys,  to 
take  copies  and  make  abstracts  under 
the  further  order  and  direction  of  the 
court,  all  books  and  writings  in  the 
possession  or  power  of  the  defendant 
showing  all  or  any  of  the  following  par- 
ticulars,"   etc. 

See  also  supra,  IV,  B,  25,  c. 

Form  of  Order  for  Books  of  a  Cor- 
poration.—  "Let  the  plaintiff,  his  solici- 
tors, and  agents  be  at  liberty,  at  all 
seasonable  times,  upon  giving  reason- 
able notice,  to  inspect  and  peruse  at 
the  office  of  defendant  company,  or 
elsewhere,  the  books,  papers,  and  vouch- 
ers referred  to  in  the  plaintiff's  appli- 
cation as  containing  evidence  pertinent 
to  this  case,  the  same  being  in  the 
defendant's  possession,  custody  or  pow- 
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It  is  customary  in  some  jurisdictions  to  require  such  examination  at 
such  party's  place  of  business;5  but  the  moving  party  will  not  be 
limited  as  to  the  number  of  assistants  he  may  take  with  him  to  make 
such  examination.6 

f.  Time  of  Examination.  —  The  time  for  the  examination  should  be 
specified.7  The  order  should  fix  the  time  when  the  inspection  shall 
begin  and  also  the  time  within  which  it  shall  be  completed.* 

g.  Examination  Before  Referee  or  Master.  —  The  statutes  some- 
times provide  for  a  reference  as  where  the  party  claims  that  the  books 
or  documents  contain  matter  which  is  not  pertinent.9     Such  practice 


er,  and  take  copies  thereof  and  ab- 
stracts therefrom,  as  they  shall  be  ad- 
vised, at  the  plaintiff's  expense;  and 
let  the  said  defendants  produce  any 
designated  books,  papers,  or  vouchers 
before  any  competent  officer  taking 
depositions,  on  due  notice,  at  the 
plaintiff's  instance,  at  the  town  or  city 
or  place  where  said  books,  papers,  or 
vouchers  may  be  kept  in  custody,  in 
order  that  any  copies,  abstracts,  or  ex- 
tracts taken  under  this  order  may  be 
compared,  verified  and  proved,  so  as 
to  be  offered  in  evidence.  It  is  further 
ordered,  that,  in  order  to  entitle  him- 
self to  have  such  books,  papers  and 
vouchers  produced  before  such  exam- 
ining officer,  the  plaintiff  shall  desig- 
nate the  books,  papers,  or  vouch- 
ers required,  and  give  reasonable 
notice  of  the  time  and  place  when 
and  where  the  same  shall  be  produced." 
Gregory  v.  Chicago,  Milwaukee  &  St. 
P.   R.   Co.,  10  Fed.   529. 

5.  An  order  does  not  sufficiently  limit 
the  inspection  of  the  books  of  a  "go- 
ing concern"  within  the  rule  laid  down 
in  Harbaugh  v.  Middlesex  Securities 
Co.,  110  App.  Div.  633,  97  N.  Y.  Supp. 
350,  which  permits  inspection  at  the 
concern's  place  of  business  between 
the  hours  of  11  a.  m.  and  2  p.  m.,  and 
of  such  portions  of  the  books  as  will 
show  transactions  between  the  party 
and  some  119  customers.  Coslow  v. 
Mawhinney,    122    N.    Y.    Supp.    270. 

6.  That  is  in  the  absence  of  any 
showing  that  he  intends  to  abuse  the 
privilege.  Should  he  abuse  the  privil- 
eSe  by  employing  such  a  number  of 
assistants  as  would  interfere  with  the 
other  party's  business,  application  for 
relief  can  be  made  to  the  court.  Veil- 
ler  V.  Oppenheim,  26  N.  Y.  Supp.  10.31. 

7.  Cameron  Lumb.  Co.  v.  Droney, 
132   Fed.  304. 


8.  The  words  of  the  statute  "with- 
in a  specified  time"  indicate  that  the 
inspection  must  not  be  extended  over 
a  longer  time  than  may  be  reasonably 
necessary  under  the  facts  of  the  par- 
ticular case,  to  be  fixed  by  the  court 
and  not  left  to  the  discretion  of  the 
party.  State  v.  District  Court,  30 
Mont.  206,  76  Pac.  206,  following  State 
v.  District  Court,  27  Mont.  441,  71  Pac. 
602. 

9.  Upon  return  of  the  order  to  show 
cause,  the  court  may  make  such  an  or- 
der with  respect  to  the  discovery  or 
inspection  prayed  for,  as  justice  re- 
quires. Where  either  is  directed,  a 
referee  may  be  appointed  by  the  order 
to  direct  and  superintend  it;  whose 
certificate  unless  set  aside  by  the  court 
is  presumptive,  and  except  in  proceed- 
ings for  contempt,  conclusive  evidence 
of  compliance  or  non-compliance  with 
the  terms  of  the  order.  A  fixed  sum 
not  exceeding  twenty  dollars  may  be 
added  to  the  costs  of  the  motion  for 
the  fees  of  the  referee.  New  York 
Code  Civ.   Proc,   §807. 

To  minimize  the  inconvenience 
as  to  books  no  longer  in  use,  the  order 
may  require  deposit  with  a  referee. 
Cohn  v.  Hessel,  88  N.  Y.  Supp.  1057, 
where  the  order  having  provided  for  a 
chartered  accountant  at  the  expense  of 
the  party  ordered  to  produce,  and  that 
party  objecting  that  the  expense  should 
be  borne  by  the  moving  party,  the 
provision  for  an  accountant  was  strick- 
en out. 

"If  the  party  in  possession  of  any 
such  book,  paper,  writing  or  document, 
alleges  that  it,  or  a  part  thereof,  is 
of  mere  private  interest,  or  of  such 
character  that  it  ought  not  to  be  pro- 
duced, or  an  inspection  or  copy  allowed 
or  taken,  on  motion  of  either  party, 
the  court  may  direct  a  private  examin- 
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has  been  adopted  as  being  within  the  general  powers  of  the  court.10 
h.  Ordering  Deposit  With  Clerk.  —  The  weight  of  authority  seems 
to  be  that  the  order  cannot  direct  the  documents  to  be  deposited  with 
the  clerk,11  but  this  practice  has  been  sanctioned  in  some  of  the  states 
as  being  analogous  to  the  chancery  procedure.12 

i.  Permitting  Documents  To  Be  Taken  Out  of  Jurisdiction.  —  By 
the  weight  of  authority  the  documents  cannot  be  taken  out  of  the 
possession  of  the  party,  attached  to  interrogatories  and  sent  outside 
the  jurisdiction,13  but  the  practice  has  been  permitted  upon  the  giving 
of  bond.14 


ation  of  it  by  a  master.  If  he  find  that 
such  book,  paper,  writing  or  document 
contains  matter  pertinent  to  the  case, 
and  proper  to  be  produced,  inspected, 
or  copied,  he  shall  report  it  to  the 
court,  or  a  copy  of  such  part  as  he 
finds  pertinent  to  the  case,  and  proper 
to  be  produced,  inspected  or  copied. 
The  book,  paper,  writing  or  document, 
or  part  thereof,  so  reported  shall  be 
admitted  in  evidence  on  the  trial,  un- 
less for  proper  cause  the  court  excludes 
it."  Ohio  Gen.  Code  (1910),  §11553; 
Wyoming  Comp.  St.   (1910),  §4588. 

10.  Inspection  of  books  and  papers 
before  trial  being  ordered,  a  special 
master  was  appointed  to  see  that  the 
order  was  fully  and  frankly  complied 
with,  and  also  that  the  moving  party 
did  not  get  sight  of  anything  not  legiti- 
mately necessary  to  the  proof  of  his 
case.  Motley,  Green  &  Co.  v.  Detroit 
Steel   &   Spring  Co.,   174  Fed.   734. 

11.  Caldwell  v.  Mutual  Eeserve  Life 
Ins.  Co.,  99  N.  Y.  Supp.  984.  But 
compare  Beck  v.  Bohm,  88  N.  Y.  Supp. 
584. 

All  the  statute  authorizes  is  an  order 
that  the  papers  be  produced  with  suffi- 
cient opportunity  to  the  other  side  to 
inspect  the  same  and  take  a  copy.  Mills 
v.  Biscoe  Lumb.  Co.,  139  N.  C.  524,  52 
S.   E.  200. 

An  order  to  deposit  books  with  the 
register  was  vacated  but  the  lower 
court  directed  to  make  such  order  as 
would  give  a  full  and  fair  opportunity 
to  examine  the  books.  Petrie  v.  Dick- 
erman  Circuit  Judge,  90  Mich.  265,  51 
N.  W.   278. 

12.  Under  the  statute  the  court 
may  order  the  deposit  of  the 
documents  with  the  clerk  for  a  rea- 
sonable time.  In  this  case  copies  of 
telegrams  were  ordered  deposited  by 
defendant  with  the  clerk  for  two  days. 
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"It  is  plain  defendant  could  not  be 
hindered  in  its  preparation  for  trial  by 
the  dispatches  being  out  of  the  pos- 
session for  that  period."  The  action 
was  for  error  in  transmitting  same. 
Phelps  V.  Atlantic  &  Pac.  Tel.  Co.,  46 
Wis.  266,  50  N.  W.  288. 

State  v.  Luck  singer,  79  Mo.  App.  289. 
See  also  Faircloth  v.  Jordan,  15  Ga. 
511,  where  the  court  says:  Under  the 
"ordinary  rules  of  proceeding  in 
equity,"  at  least  so  far  as  they  exist 
in  England,  the  order  to  produce  docu- 
ments may  direct  same  "to  be  depos- 
ited with  the  cleric  of  records  and 
writs;"  or,  in  special  cases  "in  the 
defendant's  own  office,"  subject  to  the 
inspection  of  the  plaintiff;  or  produced 
' '  before  the  examiner  and  at  the  hear- 
ing of  the  cause."  So,  generally  "an 
order  (in  our  courts)  must,  in  general, 
be  confined  to  requiring  a  deposit  of 
the  document  with  the  clerk,  subject  to 
be  inspected  and  copied,  and  a  produc- 
tion of  it  on  the  trial,"  since  we  do 
not   have  the  office  of  examiner. 

13.  Stevens  v.  Blake,  5  Kan.  App. 
124,  48  Pac.  888;  Butler  v.  Lee,  19 
How.  Pr.   (N.  Y.)   383,  32  Barb.  75. 

14.  Ordinarily  depositing  the  docu- 
ments with  the  clerk  or  producing  it 
on  the  trial  gives  plaintiff  all  the  ben- 
fit  which  is  attainable  in  the  English 
Chancery  Courts  for  he  can  see  the  doc- 
ument; can  copy  it;  can  show  it  to  his 
witnesses;  can  on  the  trial,  by  an  oral 
examination  of  those  witnesses,  attack 
it.  But  where  the  witnesses  reside  out 
of  the  county,  they  cannot  be  compelled 
to  come  to  the  trial  to  testify.  In 
such  cases  plaintiff  must  take  their 
depositions.  The  power  of  our  courts 
to  compel  discovery  is  very  wide. 
Though  the  witnesses  cannot  be  com- 
pelled to  come  to  see  the  documents 
the    document    can   be    taken    to    them. 
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j.  Originals  or  Copies.  —  The  court  is  not  bound  to  compel  the 
production  of  originals  but  may  order  copies,15  and  it  is  the  proper 
practice  to  order  production  of  certified  copies  where  such  will  serve 
the  required  purpose  and  their  use  save  inconvenience  and  expense.16 
But  one  cannot  be  compelled  to  copy  a  statement  of  account  out  of  his 
books  at  his  own  expense.17 

It  seems  that  the  moving  party  may  be  required  to  furnish  copies  of 
abstracts  which  he  has  been  permitted  to  take  from  his  adversary's 
books,  to  such  adversary  or  his  counsel.18 

k.  Photographing.  —  It  is  well  settled  that  the  order  may  require 
or  permit  the  taking  of  photographic  copies  in  proper  cases.19  But 
this  must  be  ordered  done  in  such  a  way  as  will  not  injure  the  papers 
or  disturb  the  party's  possession.20 

26.  Vacation  of  Order.  —  A  procedure  for  the  vacation  of  the 
preliminary  order  to  show  cause  is  provided  by  the  statutes.21    It  seems 


This  is  properly  accomplished  by  an- 
nexing it  to  the  interrogatories  and 
sending  the  interrogatories  to  be  exe- 
cuted by  persons  commissioned  for  that 
particular  service,  and  then  returned 
to  the  court.  But  since  this  in  a  meas- 
ure takes  the  control  of  the  paper  out 
of  the  defendant  and  vests  its  con- 
trol partially  in  the  plaintiff,  the  plaint- 
iff will  be  required  to  give  a  bond 
for  its  safe  return.  Faircloth  v.  Jor- 
dan, 15  Ga.   511. 

15.  The  ordered  party  consenting  to 
copy's  use  as  evidence,  and  there  be- 
ing no  special  reason  why  inspection 
of  the  original  was  necessary.  Whit- 
man v.  Weller,  39  Ind.  515. 

16.  "Where  the  party  with  his  books 
is  in  another  state  or  at  such  a  distance 
that  production  of  them  would  cause 
great  inconvenience,  detriment  or  ex- 
pense, the  court  should  not  require  pro- 
duction of  the  originals  if  sworn  cop- 
ies of  the  pertinent  matters  therein 
would  fully  subserve  the  purposes  and 
objects  of  the  rule.  Neafie  v.  Miller, 
37Fla.  173,  20  So.  252. 

An  order  granting  cestuis  que  trustent 
inspection  of  books  and  papers  relating 
to  the  trust  estate  which  are  in  a  for- 
eign country  may  properly  provide  for 
the  production  of  certified  copies  in 
lieu  of  the  originals  and  the  cost 
of  such  copies  be  charged  to  the  es- 
tate. Muller  v.  City  of  Philadelphia, 
103  N.  Y.  Supp.  387.  See  also  Fox  v. 
Brega,  5  N.  Y.  Supp.  908. 

17.  McNider  V.  Sirrine,  84  Iowa  745, 
50  N.  W.   170. 

18.  Cameron  Lumb.  Co.  V.  Droney, 
132  Fed.  304. 


19.  Corbet  v.  Union  Dime  Sav.  Inst., 
122   N.   Y.   Supp.   268. 

Plaintiff  has  a  right  to  see  and  pho- 
tograph a  paper  claimed  to  be  a  re- 
ceipt given  by  him,  but  which  he  denies 
having  signed.  Kamber  r.  Ben  Frank- 
lin Transp.  Co.,  102  N.  Y.  Supp.  804. 

"Photographing  is  a  form  of  copy- 
ing and  the  only  form  which  will  re- 
produce erasures  or  alterations,  or,  as 
in  this  case,  will  furnish  a  fac  simile 
of  the  handwriting  that  may  be  com- 
pared with  writings  known  to  be  gen- 
uine." Newcomb  v.  Burbank,  159  Fed. 
568. 

20.  Newcomb  v.  Burbank,  159  Fed. 
568. 

The  court  refused  to  order  the  docu- 
ment to  be  produced  at  a  photograph- 
er's studio  to  be  photographed.  "The 
better  practice  is  to  direct  that  the 
deed  should  be  placed  in  custody  of 
the  county  clerk,  with  permission  to 
the  plaintiff  to  inspect  it,  and,  if  he 
desires,  to  have  it  photographed." 
Beck  v.  Bohm,  88  N.  Y.  Supp.  584. 

21.  "An  order  made  as  prescribed 
in  the  last  section  may  be  vacated  by 
the  judge  who  granted  it,  or  by  the 
court,  upon  satisfactory  proof,  by  affi- 
davit: 1.  That  it  ought  not  to  have 
been  granted,  or  that  it  has  been  com- 
plied with;  or,  2.  That  the  party  re- 
quired to  make  the  discovery  or  per- 
mit the  inspection,  has  not  the  posses- 
sion or  control  of  the  book,  document 
or  other  paper,  directed  to  be  produced 
or  inspected."  New  York  Code  Civ. 
Proc,  §806.  To  same  effect,  Kirby's 
Dig.    (Ark.),  1904,  §3076;   Mich.  Comp. 
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that  a  final  order  to  produce  may  be  vacated  under  proper  circum- 
stances. M 

27.  Renewal  of  Application.  —  The  motion  may  be  renewed  and 
an  order  obtained  on  the  second  application,  in  the  discretion  of  the 

judge.23 

28.  Costs  and  Fees.-'  —  The  good  faith  of  the  respective  parties 
in  requesting  or  refusing  inspection  prior  to  the  application  governs 
the  question  of  costs,  rather  than  the  determination  of  the  motion.25 

One  cannot  tax  as  costs  expenses  for  services  which  he  could  not 
be  compelled  to  render.26 

No  fee  need  be  tendered  as  a  prerequisite  to  the  inspection.27 

29.  Review  of  Orders.  —  The  order  is  usually  regarded  as  an  inter- 
locutory order  from  which  no  appeal  will  lie,28  and  hence  is  review- 


Laws   (1892),   §201;   Missouri  Eev.   St. 
(1909),    §1946. 

The  defendant,  on  motion  to  set 
aside  the  order,  filed  an  affidavit  show- 
ing that  destruction  of  the  paper  had 
taken  place  a  year  prior  to  the  com- 
mencement of  the  suit,  and  this  being 
on  oath  should  have  been  accepted  by 
the  trial  court  as  true.  Glover  V. 
American  Casualty,  etc.  Co.,  130  Mo. 
173,  32  S.  W.  302. 

22.  Order  "was  vacated  on  the 
trial."  Powell  v.  Northern  Pac.  E. 
Co.,   46  Minn.   249,   48   N.   W.   907. 

"Perhaps  a  case  might  arise  where, 
even  after  granting  the  rule,  it  might 
be  rescinded;  but  that  could  only  be 
done  by  the  court  in  bank."  Tuttle 
v.  Mechanics'  &  T.  Loan  Co.,  6  Whart. 
(Pa.)   216. 

23.  The  order  being  an  administra- 
tive order  in  the  cause  and  not  affect- 
ing the  merits  the  matter  is  not  res 
judicata.  Mills  v.  Biscoe  Lumb.  Co., 
139  N.  C.  524,  52  S.  E.  200. 

24.  At  whose  expense  copying,  etc. 
is  to   be  done,  see  supra,  IV,  B,   25,  j. 

25.  If  one  is  entitled  to  the  discov- 
ery and  first  asks  for  it  and  is  refused 
he  will  be  allowed  the  costs  of  his  mo- 
tion, but  unless  he  so  asks  costs  will 
be  refused.  Condict  v.  Wood,  25  N. 
J.  L.  319,  following  Townsend  v.  Law- 
rence, 9  Wend.  (N.  Y.)  458. 

Costs  may  be  given  where  the  right 
to  production  and  inspection  is  clear 
and  the  request  has  been  unreasonably 
refused.  Brevoort  v.  Warner,  8  How. 
Pr.   (N.  Y.)   321. 

"We  do  not  think  this  was  a  case 
for  costs  unless  it  had  appeared  that 
the  order  asked  for  was  rendered  nec- 
essary by  the  refusal  of  defendants  to 
allow  the  inspection  of  the  papers  re- 
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f erred  to."     Jenkins  v.  Bennett,  40  S. 
C.  393,  18  S.  E.  929. 

Application  was  denied  without  costs 
where  the  practice  was  new  and  the 
moving  party's  attorney  might  have 
made  the  application  in  good  faith  sup- 
posing the  case  was  within  the  inten- 
tion of  the  act.  Condict  v.  Wood,  25 
N.  J.  L.  319. 

26.  A  party  would  not  be  entitled 
to  tax  as  costs  expenses  of  voluntarily 
copying  entries,  etc.,  where  the  order 
could  not  compel  him  to  furnish  same. 
McNider  v.  Sirrine,  84  Iowa  745,  50 
N.    W.    170. 

27.  The  statute  does  not  provide  for 
a  fee.  First  Nat.  Bank  v.  Smith,  36 
Neb.    199,    54    N.    W.    254. 

28.  Md. — Magraw  v.  Munnikhuysen, 
35  Md.  291.  Pa. — Guinn  v.  Pennsylva- 
nia E.  Co.,  219  Pa.  24,  67  Atl.  949; 
Logan  V.  Pennsylvania  E.  Co.,  132  Pa. 
403,  19  Atl.  137.  Wash.— State  v.  Su- 
perior Court,  56  Wash.  649,  56  Pac. 
150. 

The  court  intimates  that  it  is  not 
an  appealable  order  being  only  "an 
interlocutory  direction."  Harris  v. 
Richardson,  92  Minn.  353,  100  N.  W. 
92. 

"In  the  case  of  a  bill  of  discovery 
simply,  the  decree  ordering  discovery 
would  be  a  final  decree  from  which  an 
appeal  would  lie.  In  the  case,  how- 
ever, of  a  bill  both  for  discovery  and 
for  relief,  a  decree  for  discovery  would 
not  be  a  final  decree  but  only  an  in- 
terlocutory decree  in  aid  of  the  relief 
sought  and  from  it  an  appeal  would  not 
lie.  It  is  the  latter  which  the  proceed- 
ing in  this  case  more  nearly  resembles." 
Hemenway  v.  Hemenway,  28  E.  I.  85, 
65  Atl.  608. 
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able  only  on  the  appeal  from  the  final  judgment.29  But  an  order 
directing  production  of  books  before  trial  has  been  held  reviewable  on 
writ  of  error  as  being  a  proceeding  collateral  to  and  independent  of 
the  action.30 

That  the  various  orders  lie  in  the  discretion  of  the  lower  court,  also 
limits  the  right  of  appeal.31 

Appeal  and  not  writ  of  error  has  been  held  the  proper  remedy  on  ap- 
peal from  the  final  judgment.32 

30.  Compliance  With  Order.  —  a.  Generally.  —  The  order  should 
be  complied  with  fully  and  frankly.33    Having  given  the  moving  party 


29.  Cleveland,  etc.  R.  Co.  V.  Clos- 
ser,  126  Ind.  348,  26  N.  E.  159;  Wes- 
tern Union  Tel.  Co.  v.  Locke,  107  Ind. 
9,   7  N.  E.  579. 

The  order  is  clearly  reviewable  under 
the  section  of  the  code  permitting  the 
review  of  intermediate  orders  involv- 
ing the  merits  of  the  action  or  some 
part  thereof.  It  is  the  manifest  in- 
tention to  reach  the  merits  of  the  ac- 
tion. But  since  the  consequences  of 
the  order  cannot  be  observed  until  they 
are  registered  in  the  result  of  the  trial 
on  the  merits  the  order  is  not  review- 
able until  after  judgment.  Atchison, 
T.  &  S.  E.  R.  Co.  v.  Burks,  78  Kan. 
515,  96  Pac.  950. 

The  matter  cannot  be  brought  up  on 
writ  of  error  based  on  the  order,  but 
the  party  must  either  obey  or  stand 
in  defiance  of  the  court  and  then  bring 
the  matter  up  on  writ  of  error  or  ap- 
peal from  the  judgment  imposing  the 
punishment.  Lester  v.  People,  150  111. 
408,  37  N.  E.  1004,  23  N.  E.  387; 
Lester  17.  Berkowitz,  125  111.  307,  17  N. 
E.  706.  See  also  Swedish-American 
Tel.  Co.  r.  Fidelity  &  Casualty  Co., 
208  111.   562,  70   N.  E.   768. 

Harmless  Error. — There  is  no  preju- 
dicial error  where  the  order  was  too 
broad  and  the  motion  for  production 
was  defective  if  the  record  shows  that 
no  use  was  made  of  the  instruments  of 
evidence  but  such  as  was  proper. 
Cleveland,  etc.  R.  Co.  V.  Closser,  126 
Ind.  348,  26  N.  E.  159. 

30.  Our  conclusion  on  the  motion 
to  dismiss  the  writ  or  error  is  that 
as  the  plaintiffs  in  error  have  been  sub- 
jected to  the  jurisdiction  of  the  cir- 
cuit court  and  made  liable  to  its  order 
in  a  proceeding  collateral  to  and  in- 
dependent of  the  action  at  law.  and  as 
the  order  is  a  decision  of  all  thp  mat- 
ters   involved    in    that    proceeding    and 


leaves  nothing  to  be  done  except  the 
ministerial  act  of  executing  it  by  pro- 
ducing the  books  of  the  defendant  com- 
pany both  before  and  at  the  trial  of 
the  action,  it  is,  in  so  far  as  it  re- 
quires production  before  the  time  for 
trial  a  "final  decision"  reviewable  on 
writ  of  error.  Cassatt  v.  Mitchell  Coal 
&  Coke  Co.,  150  Fed.  32. 

31.  The  controversy  must  end  with 
the  decision  of  the  general  term.  It  is 
a  matter  of  practice  subject  to  the 
discretion  of  the  supreme  court,  and 
the  court  of  appeals  has  no  power  to 
review  the  order.  Finlav  v.  Chapman, 
119  N.  Y.  404.  23  N.  E.  740;  Clyde 
v.  Rogers,  94  N.  Y.  541;  Stilwell  v. 
Priest,   85   N.  Y.   649. 

Order  is  discretionary,  and,  hence, 
not  appealable  unless  record  discloses 
a  total  absence  of  grounds  upon  which 
discretion  could  proceed.  Brown  v. 
Georgi,  26  Misc.  128,  56  N.  Y.  Supp. 
923. 

The  order  vacating  an  order  for  in- 
spection, because  the  moving  party 
refused  to  abide  with  the  terms  there- 
of, and  prohibiting  the  making  of  a 
new  order  for  inspection  is  discretion- 
ary and  not  reviewable.  Clyde  v.  Rog- 
ers. 94   N.  Y.  541. 

Compare  supra,  TV,  B,  15. 

32.  State  v.  Superior  Court,  56  "Wash. 
649,  56  Pac.  150.  But  see  Swedish- 
American  Tel.  Co.  v.  Fidelity  &  Cas- 
ualty  Co.,  208  111.  562,  70  N.  E.  768; 
Lester  v.  People,  150  111.  408,  23  N. 
E.  387,  37  N.  E.  1004;  Lester  r>.  Berko- 
witz, 125  111.  307,  17  N.  E.  706. 

33.  The  party  should  have  in  court 
all  documents  fairly  within  the  enu- 
meration of  the  order.  It  will  be  no 
excuse  that  such  are  not  at  hand,  be- 
cause out  of  the  jurisdiction,  but  proof 
may  be  offered  that  papers  called  for 
did    not    exist    at    the    time    when    the 
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free  access  to  the  demanded  books  the  adverse  party  is  not  required  to 
assist  him  in  the  examination.1 

One  ordered  to  produce  on  the  trial  need  not  produce  until  the  jury 
is  sworn,'"  or  has  been  called  and  plaintiff  has  entered  upon  his 
ease.30 

b.  Furnishing  Copies.  —  Generally  the  party  may  furnish  an 
authenticated  copy  of  desired  entries37  at  the  moving  party's  expense.313 

c.  Sealing  Parts  of  Documents.  —  The  statutes  specifically  provide, 
in  some  states,  for  the  sealing  up  of  such  parts  of  the  books  or  docu- 
ments as  are  not  pertinent  ;3U  and  this  practice  is  proper  even  where 
there  is  no  such  statute.40 

31.  Effect  of  Failure  To  Obey.  —  a.  Remedies  Stated.  —  The  stat- 
utes of  some  states  specifically  give  the  courts  the  same  powers  as  those 
exercised  by  courts  of  chancery  in  enforcing  their  decrees.41  And 
frequently  the  statutes  provide  that  the  party  disobeying  may  be 
treated  as  if  in  contempt.42 


notice  of  motion  was  served.  American 
Banana  Co.  r.  United  Fruit  Co.,  153 
Fed.   943. 

34.  The  moving  party  and  his  at- 
torney were  given  permission  to  enter 
the  vault  where  all  the  books  and  pa- 
pers of  defendant  bank  were  kept,  but 
defendant's  officers  refused  to  accom- 
pany them  and  point  out  the  particular 
entries.  "The  trial  court  evidently 
thought  that  if  plaintiff's  attorney  was 
unable  to  gather  the  information  he  de- 
sired from  the  books,  without  the  as- 
sistance of  some  person  who  under- 
stood the  banking  business  and  was 
acquainted  with  the  methods  of  keep- 
ing the  books  of  a  bank,  he  should  have 
brought  an  expert  with  him."  Cham- 
berlain v.  Chamberlain  Bkg.  House,  4 
Neb.    (Unof.)    27S,   93   N.   W.    1021. 

35.  Wright  v.  Crane,  13  Serg.  &  E. 
(Pa.)    447. 

36.  Sinclair  v.  Gray,  9  Fla.   71. 

37.  Assuming  that  under  the  stat- 
ute of  a  foreign  state  a  corporation  was 
compelled  to  keep  a  certain  book  in 
that  state,  "an  exemplified  and  duly 
authenticated  and  compared  copy"  of 
desired  entries  may  be  furnished.  State 
v.  Standard  Oil  Co.,  194  Mo.  124,  91 
S.   W.   1062. 

It  is  optional  with  the  adverse  party 
to  make  a  copy  of  required  entries  or 
tG  permit  the  moving  party  to  make 
such  copy.  First  Nat.  Bank  v.  Smith, 
36  Neb.   199,  54  N.  W.  254. 

"Any  plaintiff  or  defendant  may,  in 
compliance  with  any  rule  for  producing 
extracts  of  such  books  or  papers,  bring 
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into  court  the  original  books  or  pa- 
pers." Marvland  Pub.  Gen.  Laws 
(1904),  art.  75,  §99. 

38.  The  party  ordered  may  deliver 
sworn  copies  of  the  desired  entries  at 
the  moving  party's  expense  or  may 
permit  him  to  take  copies.  Brevoort 
v.   Warner,   8   How.   Pr.    (N.   Y.)    321. 

39.  Massachusetts  Kev.  Laws  (1902), 
eh.   173,   §62. 

40.  Swedish-American  Tel.  Co.  v.  Fi- 
delity &  Casualty  Co.,  208  111.  562, 
70  N.  E.  768;  Pynchon  V.  Day,  118  111. 
9,   7   N.   E.   65. 

41.  "The  court  making  such  order 
shall  have  the  same  power  for  enforc- 
ing it  which  is  exercised  by  a  court  of 
chancery  in  like  cases."  Delaware 
Laws,  ch.  107,  §13;  Ehode  Island  Gen. 
Laws    (1909),   ch.   292,   §51. 

42.  Ariz.— Eev.  St.  (1901),  §2555. 
Ark.— Kirby's  Dig.  (1904),  §3080.  Cal. 
Code  Civ.  Proc,  §1000.  Coio.— Code 
Civ.  Proc,  §389.  Idaho.— Eev.  Codes 
(1908),  §4875.  Ind.— Burns'  St.  (1908), 
§503.  la. —Code,  §-1656.  Minn.— Eev. 
Laws  (1905),  §4729.  Miss.— Code 
(1906),  §1003.  Mo.— Eev.  St.  (1909), 
S§1947,  1948.  Mont.— Eev.  Codes 
(1907),  §7138.  Neb.— Cobbey's  St. 
(1909),  §1386.  Nev.— Comp.  Laws 
(1900),  §3521.  N.  J.— Comp.  St.,  p. 
4098,  §142.  N.  Y.— Code  Civ.  Proc, 
§808.  N.  C— Eevisal  (1905),  §1656.  N. 
D.— Eev.  Codes  (1905),  §7243.  Ore. 
Lord's  Laws  (1910),  §533.  S.  C— Code 
Civ.  Proc.  (1902),  §389.  S.  D.— Code 
Civ.  Proc  (1910),  §477.  Utah.— Comp. 
Laws    (1907),    §3474.     Wash.— Eem.    & 


DISC0VE11Y 


645 


Usually  the  delinquent  party  may  be  non-suited  or  defaulted,43  or 
he  will  be  forbidden  to  offer  the  document  in  evidence;  or,  if  wanted 
by  the  other  party,  the  document  will  be  taken  as  evidence  most 
strongly  against  the  delinquent.44     The  provisions  apply  only  when 


Bal's     St.     (1910).     §1262.       Wis.— St. 
(1898),    §4183. 

"The  court  in  which  the  case  is,  or 
whose  commission  issued  the  summons 
.  .  .  may  unless  the  person  sum- 
moned shall  in  a  reasonable  time,  either 
produce  what  it  so  required,  or  answer 
in  writing,  upon  oath,  that  he  has  not 
under  his  control  such  book  or  writ- 
ing, or  any  of  like  import,  attach  him 
and  compel  him  to  do  the  one  or  the 
other."  Pollard's  Code  of  Virginia 
(1904),  §3371;  West  Virginia  Code, 
§3966. 

Though  a  witness  may  be  required  to 
bring  in  books  and  papers  by  subpoena 
and  punished  for  contempt  in  his  fail- 
ure to  do  so,  one  proceeded  against  as 
a  party  and  not  as  a  witness  will  not 
be  punished  on  an  application  to  com- 
pel him  to  produce  the  papers  where 
the  moving  papers  in  the  original  ap- 
plication were  defective.  Beebe  &  Co. 
V.  Equitable  Mut.  Life  &  End.  Assn., 
76  Iowa  129,  40  N.  W.  122. 

Procedure  generally,  see  the  title 
' '  Contempt. ' ' 

43.  "If  the  plaintiff  fails  to  comply 
with  such  order  on  motion,  the  court 
may  give  judgment  for  the  defendant 
as  in  case  of  non-suit;  if  a  defendant 
fails  to  comply  with  such  order,  on 
motion,  the  court  may  give  judgment 
against  him  by  default."  U.  S. — Act 
Sept.  24,  1789,  ch.  20,  §15;  1  St.  82, 
Comp.  Laws,  p.  583.  Ala. — Code  (1907), 
§§4058,  4059.  Del.— Laws,  ch.  107,  §13. 
Ga.— Code  (1895),  §5250.  Md.— Pub. 
Gen.  Laws  (1904),  art.  75,  §99.  Miss. 
Code  (1906),  §1003.  Mo.— Rev.  St. 
(1909),  §1947.  N.  Y.— Code  Civ.  Proc., 
§808.  Ohio.— Gen.  Code  (1910),  §11551. 
Vt.— Pub.  St.  (1906),  §1705.  Wyo.— 
Comp.    St.    (1910),    §4586. 

It  may  also  if  it  sec  fit  set  aside  a 
plea  of  such  person  and  give  judgment 
against  him  by  default,  or  if  ho  be 
plaintiff,  order  his  suit  to  be  dismissed 
with  costs,  or  if  he  be  claiming  a  debt 
before  a  commissioner,  disallow  such 
claim.  Pollard's  Code  of  Virginia 
(1904),    §3371;    West     Virginia     Code, 

"If  he  shall  fail  to  comply  with  such 


order,  or  to  satisfy  the  court  why 
the  same  is  not  complied  with,  it  shall 
be  lawful  for  the  court,  if  the  party 
so  refusing  be  plaintiff,  to  give  judg- 
ment for  the  defendant  as  in  case  of 
non-suit;  and  if  defendant  to  give 
judgment  against  him  by  default." 
Ark.— Kirby's  Dig.  (1904),  §3080.  Fla. 
Gen.  St.  (1906),  §1533.  Pa.— Purdon 's 
Dig.,  p.   1488. 

"In  case  of  unreasonable  delay  or 
refusal  in  complying  with  such  require- 
ment the  court  may  order  a  non-suit 
or  default  as  the  case  may  require." 
Maine   Rev.   St.    (1903),   ch.    84,    §23. 

44.  "If  compliance  with  the  order 
be  refused  the  court  may  exclude  the 
entries  of  accounts  in  the  book  or  docu- 
ment or  paper  from  being  given  in 
evidence,  or  if  wanted  in  evidence  by 
the  party  applying  may  direct  the  jury 
to  presume  them  to  be  such  as  he  al- 
leges them  to  be."  California  Code 
Civ.  Proc,  §1000.  See:  Ariz.— Rev.  St. 
(1901),  §2555.  Colo.— Code  Civ.  Proc, 
§389.  Idaho.— Rev.  Codes  (1908),  §4875. 
Minn. — Rev.  Laws  (1905),  §4729.  Mo. 
Rev.  St.  (1909),  §1948.  Mont.— Rev. 
Codes  (1907),  §7138.  Nev—  Comp.  Laws 
(1900),  §3521.  N.  J.— Comp.  St. 
(1910),  p.  4098,  §142.  N.  C— Revisal 
(1905),  §1656.  N.  D.— Revised  Codes 
(1905),  §7243.  Ore.— Lord's  Laws 
(1907),  §533.  S.  C— Code  Civ.  Proc 
(1902),  §389.  S.  D.-Code  Civ.  Proc. 
(1910),  §477.  Utah.— Comp.  Laws 
(1907),  §3474.  Wash.— Rem.  &  Bal's 
St.  (1910),  §1262.  Wis.— St.  (1898), 
§4183. 

"On  failure  to  comply  with  such  or- 
der, the  court  may  exclude  the  paper 
or  document  if  offered  in  evidence,  or 
if  wanted  in  evidence  by  the  party 
applying,  may  direct  the  jury  to  pre- 
sume it  to  be  as  such  party,  by  affi- 
davit, alleges  it  to  be."  Ohio  Gen. 
Code  (1910),  §11552.  See  Kansas  Gen. 
St.  (1909),  §5960;  Cobbey's  St.  (Neb.), 
1909,  §1379;  Oklahoma  Comp.  Laws 
(1909),  §5.888;  Wyoming  Comp.  St. 
(1910),    §4587. 

"If  compliance  with  such  order  be 
refu  ed  such  books,  papers  or  documents 
shall   not  be  given  in  evidence  by  the 
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the  proceedings  have  been  instituted  under  these  particular  statutes.45 
Cumulative  Remedy. — The  statutes  by  their  terms  usually  define 
these  remedies  as  cumulative,  and  they  have  been  so  held  with  respect 
to  other  general  statutory  provisions,40  and  with  respect  to  the  court's 
Inherent  power  to  enforce  its  orders.47  But  there  are  statutory  ex- 
ceptions  to  these  rules.48 

b.  Who  May  Inflict  Punishment.  —  Even  where  the  statute  does  not 
specifically  give  the  power  to  the  court  it  cannot  be  excused  by  a  min- 
isterial officer.10 

c.  Discretion  of  Court.  —  It  is  clearly  a  matter  for  the  court's  dis- 
cretion  whether  it  will  inflict  the  punishment.50  The  good  faith  of  the 
party  is  largely  a  determining  factor.51 


party  so  refusing."  Mississippi  Code 
(1906),  §1003. 

"If  not  produced  parol  evidence  may 
be  given  of  the  contents."  Burns'  In- 
diana  St.    (1908),    §502. 

"If  compliance  with  the  order  be 
refused,  the  court,  on  motion,  may  ex- 
clude such  evidence."  Burn's  Indi- 
ana St.  (1908),  §503;  New  York  Code 
Civ.    Proc,    §808. 

See  also  Encyclopedia  op  Evidence, 
Vol.  1,  titles  "Admissions;"  "An- 
swers. ' ' 

45.  These  provisions  for  enforce- 
ment apply  only  when  the  proceedings 
are  under  this  act.  So,  where  the  only 
notice  to  produce  was  under  another 
act  whereby  the  moving  party  is  en- 
titled to  give  secondary  evidence  if  the 
notice  is  not  complied  with,  the  party 
cannot  have  an  order  compelling  the 
production.  Worman  V.  Boyer,  14  Serg. 
&  E.  (Pa.)  212. 

46.  Though  the  terms  of  §§305  and 
306  (Burns'  St.,  1908,  502,  503)  pro- 
vide as  a  consequence  for  disobedience 
of  the  order,  that  "parol  evidence  may 
be  given"  and  that  the  court  "may 
exclude  such  evidence  or  punish  the 
party  refusing"  these  sections  must  be 
read  with  2  Eev.  St.,  §363,  p.  120 
(Burns'  St.,  1908,  §338  fifth)  provid- 
ing that  an  action  may  be  dismissed 
"by  the  court  for  disobedience  by  the 
plaintiff  of  an  order  concerning  the 
proceedings  in  the  action,"  and,  hence, 
plaintiff's  suit  may  be  dismissed  for 
his  failure  to  produce  .  Silvers  v.  Junc- 
tion  R.   Co.,   17   Ind.   142. 

47.  "As  to  the  means  by  which  the 
order  shall  be  enforced  the  rule  quoted 
above  (sec.  724)  speaks  for  itself.  But 
even  in  the  absence  of  such  a  rule  the 
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court  would  find  a  way  to  enforce  obe- 
dience to  its  orders  by  a  party  litigant 
before  it."  Gregory  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  10  Fed.  529. 

48.  "The  power  of  the  court  to 
compel  such  production  of  books,  pa- 
pers and  documents  shall  be  confined 
to  the  remedies  in  this  act  provided; 
and  shall  not  authorize  any  other  pro- 
ceeding against  the  person  or  property 
of  the  party  refusing  to  comply  with 
the  order  of  the  court  or  judge."  Kir- 
by's  Dig.  (Ark.),  1904,  §3078;  Michi- 
gan  Comp.   Laws    (1897),    §203. 

49.  Assuming  that  non-compliance 
by  plaintiff  of  an  order  to  produce 
books  would  be  followed  by  entry  of 
judgment  of  dismissal  at  plaintiff's 
costs,  such  could  only  be  done  by  order 
of  the  judge  and  not  merely  by  the 
ministerial  officer  of  the  court.  Neafie 
V.  Miller,  37  Fla.  173,  20  So.  252. 

50.  "The  act  authorizes  the  court 
to  visit  refusal  to  obey  its  order  with 
the  consequence  of  pro  confesso,  but  it 
would  require  an  extreme  case  to  main- 
tain such  exercise  of  discretion." 
Equitable  Life  Assur.  Soc.  v.  Clark,  80 
Miss.   471,   31    So.   964. 

One  failing  to  produce  title  deeds 
when  ordered  so  to  do  by  the  chan- 
cellor is  in  contempt  and  may  be  treat- 
ed as  a  naked  trespasser,  and  the  chan- 
cellor may  in  his  discretion  grant  the 
injunction  prayed  for  by  plaintiff.  Mayo 
v.    McPhaul,    71    Ga.    758. 

51.  The  power  of  the  court  to  pun- 
ish for  non-compliance  is  discretionary 
and  will  not  be  exercised  merely  be- 
cause of  an  innocent  omission  of  the 
party  to  produce  a  required  paper  after 
the  exercise  of  due  diligence.  But  the 
observance  of  the  utmost  good  faith  is 
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d.  Preliminary  Order.  —  The  practice  in  some  jurisdictions  requires 
the  issuance  of  a  preliminary  order  to  the  party  to  obey.52 

e.  Writ  of  Inquiry.  —  It  is  not  necessary  to  issue  a  writ  of  inquiry 
where  a  jury  is  in  attendance.53 


required.  Victor  G.  Bloede  Co.  v.  Jo- 
seph Bancroft  &  Sons  Co.,  98  Fed. 
175. 

It  is  not  an  abuse  of  the  court 's  dis- 
cretion to  refuse  to  punish  one  for  fail- 
ure to  obey  an  order  for  production 
of  documents  where  the  order  was 
served  only  on  plaintiff's  attorney  who 
promptly  filed  an  affidavit  that  the  doc- 
uments were  not  in  his  possession  and 
that  plaintiff  was  not  in  the  state,  and 
plaintiff  appeared  and  testified  at  the 
trial  freely  as  to  the  contents  of  the 
documents  having  been  first  informed 
of  the  order  at  that  time.  Boberts  v. 
Francis,   123*  Wis.   78,   100   N.   W.   1076. 

52.  To  entitle  one  to  the  remedy  for 
failure  to  produce,  there  must  first  be 
a  peremptory  order  of  the  court  that 
the  papers  be  produced.  Mere  failure 
after  notice  is  not  sufficient.  Parish 
V.  Weed  Sew.  Mach.  Co.,  79  Ga.  682, 
7  S.  E.  138. 

"Where  an  order,  made  as  prescribed 
in  the  last  section,  directs  a  discovery 
or  inspection,  the  party  in  whose  be- 
half it  was  made,  may  upon  proof,  by 


affidavit,  that  the  adverse  party  has 
failed  to  obey  it,  and  upon  notice  to 
him,  apply  to  the  court,  for  an  order 
to  punish  him  for  the  failure.  Upon 
the  hearing  of  the  application  the  court 
may,  upon  the  payment  of  such  a  sum 
for  the  expenses  of  the  applicant  as 
the  court  fixes,  and  upon  compliance 
with  such  other  terms  as  it  deems  just 
to  impose,  permit  the  party  in  default 
to  comply  with  the  order  for  a  discov- 
ery and  inspection;  and  for  that  pur- 
pose it  may  direct  that  the  application 
to  punish  him,  stand  over  to  a  future 
New    York    Code    Civ.     Proc. 


time 
§808. 
53. 
fault 
issue 


While  after  judgment  by  de- 
it  would  be  proper  practice  to 
a  writ  of  inquiry  of  damages, 
such  course  is  not  necessary  where  there 
is  a  jury  in  attendance,  but  the  default 
having  been  on  the  trial  and  after  the 
jury  was  sworn  it  was  proper  for  the 
court  to  leave  the  damages  to  that  jury. 
Wright  v.  Crane,  13  Serg.  &  B.  (Pa.) 
447.  Compare  McDermot  V.  United. 
States  Ins.  Co.,  1  Serg.  &  B.  (Pa.)  357. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  A.  Nonsuit.  — A 
nonsuit  is  a  judgment  terminating  the  action  but  not  adjudicating 
the  merits  of  the  controversy,  either  taken  by  plaintiff,  where  he 
elects  not  to  proceed  further,  or  rendered  against  him  by  reason  of 
his  neglect  or  default  in  prosecuting  the  case,  or  by  reason  of  some 
defect  in  the  case  as  presented,  not  going  to  the  merits  of  the  con- 
troversy.1 

B.  Dismissal.  —  Dismissal  is  a  final  decree  ending  a  cause,  strictly 
applicable  to  equity  or  code  proceedings,  having  the  effect  of  destroy- 
ing the  standing  of  the  parties  in  court  as  litigants,  but  not  constituting 
an  adjudication  of  the  controversy  upon  the  merits.2 

C.  Discontinuance.  —  Discontinuance  is  a  chasm  or  gap  in  the 
proceedings  brought  about  by  an  omission  or  defect  in  the  usual  suc- 
cessive steps  in  the  action.3     When  voluntarily  taken  it  amounts  to 


1.  Ala.— Eussell  v.  Rolfe,  50  Ala.  56. 
111. — Herring  v.  Poritz,  6  111.  App. 
208.  Ky. — Thompson  v.  Thompson,  23 
Ky.  L.  Eep.  1535,  65  S.  W.  457.  Me. 
Loomis  v.  Green,  7  Me.  386.  Mo. 
Wiethaupt  v.  City  of  St.  Louis,  158  Mo. 
655,  59  S.  W.  960.  Nev.— Laird  v. 
Morris.  23  Nev.  34,  42  Pac.  11.  N. 
H.— Ordway  V.  Boston  &  M.  R.  R.,  69 
N.  H.  429/45  Atl.  243.  N.  Y.— Deeley 
v.  Heintz,  169  N.  Y.  129,  62  N.  E. 
158;  Galleto  r.  Serafino,  40  Misc.  671, 
83  N.  Y.  Supp.  184.  S.  0.— State  v. 
Stark,  3  Brew  101. 

"A  nonsuit  is  a  mere  default  or  neg- 
lect of  the  plaintiff."  2  Tuck.  Com. 
251. 

Dismissal  and  Nonsuit. — The  fact 
that  a  misnomer  as  between  "Dismis- 
sal" and  "Nonsuit"  occurred,  is  not 
fatal  (Sandeford  v.  Lewis,  68  Ga.  482); 
although  judgment  of  nonsuit  strictly 
appertains  to  legal  actions  (Dietz  v. 
Neenah,  91  Wis.  422,  64  N.  W.  299); 
and  an  entry,  "That  the  said  suit  is 
not  prosecuted  and  be  dismissed,"  is 
nothing  more  than  a  record  of  a  non- 
suit, although  the  customary  technical 
language  is  not  used  (Haldeman  v.  Unit- 
ed States,  91    IT.  S.  584,  23  L.  ed.  433). 

Nonsuit,  is  where  a  judge  who  has 
not  the  power  of  deciding  the  facts 
rules,  as  a  matter  of  law,  that  there  is 
no  evidence  on  which  the  jury,  or  what- 
ever tribunal  had  to  decide  the  facts, 
could  properly  find  facts  sufficient  to 
support  the  plaintiff's  case.  Singer 
Mfg.  Co.  v.  Loog,  8  App.  Cas.  15,  28, 
per    Lord    Blackburn. 

A  motion  by  defendant  for  a  non- 
suit does  not  challenge  the  facts  as 
shown  by  the  plaintiff,  or  call  upon  the 


court  to  determine  the  rights  of  the 
parties,  but  only  to  decide  as  a  matter 
of  law  whether  upon  the  evidence  of 
plaintiff  as  it  then  stands,  he  is  en- 
titled to  go  to  the  jury.  Carroll  v. 
Grande   Roude   Elec.   Co.,   49   Ore.   477, 

90  Pac.  903. 

2.  Ark. — See  Livingston  v.  New 
England  Mortgage  Security  Co.,  77  Ark. 
379,  91  S.  W.  752.  Cal.-Dowling  v. 
Pollack,  18  Cal.  625.  N.  H.— Taft  v. 
Northern  Trans.  Co.,  56  N.  H.  414.  R. 
I.— Lewis  v.  Smith,  21  R.  I.  324,  43 
Atl.  542.  S.  D.— Greeley  V.  Windsor, 
3  S.  D.  138,  52  N.  W.  674.  Tex.— 
Brackenridge  v.  State,  27  Tex.  App. 
513,  11  S.  W.  630.  Va.— Newberry  v. 
Ruffin,  102  Va.  73,  45  S.  E.  733. 

3.  Ala.— Hayes  v.  Dunn,  136  Ala. 
528,  34  So.  944.  Miss. — Germania  Fire 
Ins.  Co.  V.  Francis,  52  Miss.  457,  24 
Am.  Rep.  674.  N.  H.— Taft  V.  Northern 
Trans.  Co.,  56  N.  H.  414.  Pa.— Ken- 
nedy v.  McNickle,  7  Phila.  217.  S.  C. 
Hadwin  v.  Southern  R.  Co.,  67  S.  C. 
463,  45  S.  E.  1019.  W.  Va.— Gillespie 
v.  Bailey,  12  W.  Va.  70,  29  Am.  Rep. 
445. 

A  discontinuance  at  common  law  was 
defined  as  a  gap  or  chasm  in  the  pro- 
ceedings after  suit  was  brought.  It 
was  a  failure  to  continue  the  cause  reg- 
ularly from  term  to  term,  and  if  there 
were  any  lapses  or  want  of  continu- 
ances, the  parties  were  out  of  court. 
The  plaintiff,  having  left  a  gap  or 
chasm  in  the  proceedings,  the  defendant 
was  not  under  the  duty  of  further  at- 
tendance upon  the  court.  Ex  parte 
State,  71  Ala.  363;  Penniman  r.  Daniel, 

91  N.   C.   431. 

Under  North  Dakota  statute  (86844), 
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an  abandonment  by  the  plaintiff  of  his  cause,4  and  takes  the  cause 
out  of  court,  but  does  not  effect  an  adjudication  of  the  controversy/' 

•  Dismissal"  and  "discontinuance"  are,  in  effect,  synonymous 
terms.0 

D.  Retraxit.  —  1.  Must  Be  Entered  in  Person.  —  Retraxit  is  a 
withdrawal  of  his  action  by  plaintiff,  and,  at  common  law  and  in 
absence  of  statute,  can  be  entered  only  by  plaintiff  in  person,  in  open 
court.7     A  retraxit   may  not  be  entered  by  an  attorney.8 

2.  Constitutes  Perpetual  Bar.  —  A  retraxit  is  a  perpetual  bar 
to  the  cause  of  action,  and  is  equivalent  to  a  release.9 


"the  action  was  in  law  deemed  discon- 
tinued after  60  days  had  elapsed  from 
the  filing  of  the  affidavit  for  publication 
without  personal  service  of  the  sum- 
mons or  the  first  publication  thereof 
having  been  made."  Eiebold  v.  Hart- 
zell    (N.  D.),   136   N.  W.   247. 

4.  Ex  parte  Humes,  130  Ala.  201,  30 
So.  732-   Engle  v.  Susquehanna  Mut.  F. 

I.  Co.,  S  Pa.  Dist.  172. 

5.  Miss. — Germania  Fire  Ins.  Co.  v. 
Francis,  52  Miss.  457,  24  Am.  Eep.  674. 
Mo.— Thurman  v.  James,  48  Mo.  235.  Pa. 
Engle  V.  Susquehanna  Mut.  F.  I.  Co., 
8  Pa.  Dist.  172.  Term. — McGuire  v. 
Hay,  6  Humph.  419. 

6.  English  r.  Dickey,  128  Ind.  174, 
27  N.  E.  495;  13  L.  E.  A.  40;  Thurman 
V.  James,  48  Mo.  235. 

Non  prosequitur  is  in  the  nature  of  a 
nonsuit    (Davenport   ;;.   Newton,   71   Vt. 

II,  42  Atl.  1087);  but  it  has  been  held 
by  the  supreme  court  of  West  Virginia 
that  the  term  non  prosequitur  covers 
judgments  by  non  prosequitur  and  nolle 
prosequi,  technical  nonsuits,  as  also 
judgments  of  nonsuit  entered  under  the 
state  statute  at  rules  (Buena  Vista 
Freestone  Co.  v.  Parrish,  34  W.  Va. 
652,  12  S.  E.  817). 

7.  3  Bl.  Com.  286;  2  Tuck.  Com. 
251,  and  the  following  cases:  N.  J.— 
YValdron  V.  Angleman,  71  N.  J.  L.  166, 
58  Atl.  568.  Vt.— Sheffer  v.  Perkins, 
83  Vt.  185,  75  Atl.  6.  Va.— Muse  V. 
Farmer's  Bank   of   Va.,   27   Gratt.   252. 

It  is  the  rule  of  the  English  com- 
mon law,  and  in  absence  of  statute  is 
the  rule  that  a  retraxit  may  not  be 
entered  except  upon  the  personal  con 
sent  of  the  plaintiff.  Forest  Coal  Co. 
v.  Doolittle,  54  AV.  Va.  210,  46  S.  E. 
238. 

Form  of  Retraxit. — "The  said  A. 
B.  came  into  tin'  said  court  in  his  own 
proper  person  and  confessed  that  he 
would    not    further    prosecute    his    suit 
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against  C.  D..  but  from  the  same  alto- 
gether withdrew  himself. "  Sheffer  v. 
Perkins  &  Co.,  83  Vt.  185,  75  Atl.  6, 
quoting   3d   Chit.   PL   477. 

8.  Lambert  P.  Sanford,  2  Blackf. 
(Ind.)  137,  18  Am.  Dec.  149;  Sheffer 
v.  Perkins,  83  Vt.  185,  75  Atl.  6;  Vail 
v.  Conant,  15  Vt.  314. 

The  general  authority  of  an  attorney 
does  not  include  power  to  voluntarily 
enter  or  cause  to  be  entered  an  order 
that  perpetually  bars  the  right  of  his 
client,  such  as  a  retraxit.  Such  an 
act  can  be  done  only  by  the  party  in 
person  or  by  his  attorney  in  pursuance 
of  special  authority  conferred  upon  him 
for  the  purpose.  Halleck  v.  Loft,  19 
Colo.  74,  34  Pac.  568;  Forrest  Coal  Co. 
V.  Doolittle,  54  W.  Va.  210,  46  S.  E. 
238. 

It  has  been  held  in  the  early  case 
of  Thomason  V.  Odum,  31  Ala.  108,  68 
Am.  Dec.  159,  that  an  entry,  "This  day 
came  the  parties  by  their  attorneys 
and  the  plaintiff  enters  a  retraxit  in 
this  case,"  came  within  the  rule  that 
retraxit  must  be  entered  in  person,  be- 
cause, while  the  entry  says  that  the 
parties  came  by  their  attorneys,  it  fur- 
ther recites  that  the  plaintiff  entered 
the  retraxit.  The  authority  of  this 
case  may  be  doubted. 

9.  3  'Bl.  Com.  296;  2  Tuck.  Com. 
251,  and  the  following  cases:  U.  S. 
Deloach  v.  Dixon,  Hempst.  428,  7  Fed. 
Cas.  No.  3,775.  Ala.— Southern  E.  Co. 
V.  McEntire,  169  Ala.  42,  53  So.  158. 
Ind.— Lambert  v.  Sanford,  2  Blackf. 
137,  18  Am.  Dec.  149.  N.  J. — Waldron 
r.  Angleman,  71  N.  J.  L.  166,  58  Atl. 
56S.  N.  Y. — Kellogg  v.  Gilbert,  10 
Johns.  218.  Vt. — Sheffer  r.  Perkins,  83 
Vt  185,  75  Atl.  6.  W.  Va.— Forest 
foal  Co.  V.  Doolittle,  54  W.  Va.  210, 
46  S.  E.  238. 

Retraxit  and  Nonsuit.— "A  retraxit 
is  quite  different  from  a  discontinuance 
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3.  When  Entered.  —  A  retraxit  may  not  be  entered  prior  to  the 
filing  of  the  declaration.10 

4.  Distinguished  From  Nonsuit  and  Nolle  Prosequi.  —  A  retraxit 
is  distinguished  from  nonsuit,  nolle  prosequi,  and  dismissal,  in  that 
retraxit  is  positive,  the  others  negative.11 

A  nolle  prosequi  is  not  equivalent  to  a  retraxit,  but  is  an  agreement 
not  to  proceed  further  in  that  suit  as  to  the  person  or  cause  of  action 
to  which  it  is  applied,12  and  does  not  operate  to  discharge,  release 
and  bar  the  cause  of  action.13 

E.  Classification  as  Voluntary  or  Involuntary.  — 'Nonsuit  and 
dismissal  are  classified  as : 

Voluntary,  when  awarded  upon  notice  of  the  plaintiff  him- 
self, who  thereby  consents  that  his  action  be  withdrawn  and  a  judg- 
ment of  costs  be  entered  against  him;  and14 

Involuntary,  or  compulsory,  when  awarded  by  the  court,  over 
plaintiff's  objection,  or  in  his  absence,  because  of  some  defect  or 
insufficiency  in  the  case  as  presented,  or  some  default  or  neglect  in 
the  conduct  or  prosecution  thereof.15 


or  nonsuit.  By  it,  a  plaintiff  renounces 
his  right  of  action  and  his  renunciation 
is  irrevocable."  Sheffer  v.  Perkins  & 
Co.,  83  Vt.  185,  75  Atl.  6. 

"A  disclaimer  is  in  the  nature  of  a 
release  and  must  be  the  act  of  the 
party  himself. ' '  Forest  Coal  Co.  v. 
Dool'ittle,  54  W.  Va.  210,  46  S.  E.  238. 
See  the  title  "Disclaimer." 
Agreement  of  Parties. — Dismissal  by 
agreement  of  parties'  is  not  a  retraxit, 
and  does  not  constitute  a  bar  to  a  fu- 
ture acticui  unless  otherwise  made  so. 
Hoffman  r.  Porter,  2  Brock.  156,  12 
Fed.  Cas.  No.  6,577. 

10.  Lowry  v.  McMillan,  8  Pa.  157, 
49  Am.  Dec.  501. 

11.  "A  retraxit  differs  from  a  non- 
suit in  that  the  one  is  negative  and 
the  other  positive.  The  nonsuit  is  a 
mere  default  and  neglect  of  the  plaint- 
iff,, and,  therefore,  he  is  allowed  to 
begin  his  suit  again  upon  the  payment 
of  costs;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  suit  in 
court,  and  by  this  he  forever  loses  his 
action."  3  Bl.  Com.  2?6;  2  Tuck.  Com. 
251. 

See  supra,  I,  B. 

In  Georgia,  this  distinction  has  been 
embodied  into  statutory  law.  "A  re- 
traxit differs  from  a  nonsuit,  dismission 
or  discontinuance  in  this:  a  retraxit 
is  positive  and  conclusive  of  the 
plaintiff's  right  of  action,  while  ;i  nun 
suit,    dismission    or    discontinuance    is 


negative,  and  the  plaintiff  may  com- 
mence his  suit  on  the  payment  of 
costs."      Code,    §5625. 

The  supreme  court  of  West  Virginia 
has  made  the  distinction  that  a  non- 
suit may  not  be  entered  to  a  part  of 
a  cause  of  action,  while  a  retraxit  may. 
South  Branch  By.  Co.  V.  Long,  26  W. 
Va.  692. 

12.  Minor  v.  Mechanics'  Bank,  1 
Pet.  (U.  S.)  46,  7  L.  ed.  47.  See  the 
title  "Nolle  Prosequi." 

13.  Deloach  v.  Dixon,  Hempst.  428, 
7  Fed.  Cas.  No.  3,775;  Southern  B. 
R.  Co.  v.  McEntire,  169  Ala.  42,  53 
So.   158. 

14.  Ind.— Wabash  R.  Co.  v.  McCor- 
mick,  23  Ind.  App.  258,  55  N.  E.  251. 
Me. — Washburn  v.  Allen,  77  Me.  344. 
N.  Y.— Deeley  v.  Heintz,  169  N.  Y. 
129,  62  N.  E.  158.  Tex.— Sandoval  v. 
Rosser,   86   Tex.   682,   26   S.   W.  933. 

15.  111.— Boyee  r.  Snow,  187  111.  1S1, 
58  N.  E.  403.  Ind.— Wabash  R.  Co. 
v.  McCormick,  23  Ind.  App.  258,  55  N. 
E.  251.  Me. — Washburn  v.  Allen,  77 
Me.  344.  Tex.— Sandoval  v.  Rosser,  86 
Tex.   6S2,  26  S.  W.  933. 

At  common  law  in  England,  involun- 
tary nonsuit  because  of  insufficient  pre- 
sentation of  the  case  was  unknown. 
See  Ind.— Rooe  r.  Davis,  5  Blackf.  115. 
N.  H.— Ordway  r.  Boston  &  M.  R.  R., 
69  N.  H.  429,45  All.  243.  Eng.— Pax- 
ton  r.  Popham,  in  East  360,  103  Eng. 
Reprint   814. 
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II.  WHO  MAY  DISMISS.  —  A  dismissing  party  should  have  an 
interest  in  the  controversy,  and  a  nominal  plaintiff,10  or  a  party  who 
has  sued  in  an  official  capacity  and  whose  term  of  office  has  expired 
may  not  dismiss.17 

An  attorney  has  power  to  dismiss  without  prejudice  on  behalf  of  his 
client.18 

III.  WHAT  CONSTITUTES  DISMISSAL.  —  Ordinarily,  in  the 
absence  of  statute,  an  order  is  necessary  to  confirm  a  discontinuance, 
when  facts  exist  which  cause  such  discontinuance.19  And  until  the 
entry  of  judgment  of  dismissal  the  court  has  jurisdiction  of  the  case.20 
The  better  rule  is  that  failure  to  make  an  entry  in  a  case  at  all,  or 
no  entry  but  one  of  continuance,  does  not,  of  itself,  work  a  discon- 
tinuance.21 

The  filing  of  an  amended  complaint  omitting  an  original  defendant  is 
equivalent  to  a  dismissal  of  the  action  as  to  such  defendant.22 

A  nunc  pro  tunc  order  may  supply  the  failure  to  enter  an  order  when 
a  case  has  been  dismissed.23 

IV.  PARTIAL  DISMISSAL.  —  An  action  may  be  dismissed  in 
part  without  necessitating  the  dismissal  of  the  whole.24    Plaintiff  may 


16.  U.  S.— McCulium  v.  Coxe,  1  Dall. 
139.  1  L.  ed.  72.  Me.— Penobscot  R. 
Co.  r.  Mayo,  60  Me.  30(5.  Pa. — Bentley 
r.  Beading,  22  W.  N.  C.  60.  S.  C— 
Morris  v.  Peav  1  Hill  L.  35.  Wis. 
Selleck  v.  Phelps,  11   Wis.  3S0. 

17.  Barker  v.  Norton,  3  Hill  (N.  Y.) 
474;  Wright  V.  Smith,  13  Barb.  (N. 
Y.)    414. 

18.  Bacon  r.  Mitchell,  14  N.  D.  454, 
106  N.  W.  129,  4  L.  B.  A.  (N.  S.) 
244;  (lark  v.  Randall,  9  Wis.  135,  76 
Am.  Dec.   252. 

19.  Herring  v.  Bender,  48  W.  Va. 
49S,  37  S.  E.  568. 

20.  Barnes  v.  Barnes,  95  Cal.  171, 
30  Pac.  298,  16  L.  E.  A.  660;  Bochat  V. 
Gee,  91  Cal.  355,  27  Pac.  670;  Acock 
r.  Halsey,  90  Cal.  215,  27  Pac.  193; 
Page  v.  Alameda  County  Sup.  Ct.,  76 
Cal.   372,   18   Pac.   3S5. 

Failure  to  file  transcript  legal  cause 
for  discontinuance,  but  of  itself  does 
not  operate  as  such.  Sears  v.  Kirksey, 
81  Ala.  98,  2  So.  90. 

Notice  to  a  judge  in  chambers  and 
to  opposing  counsel  of  a  desire  and  in- 
tention to  dismiss  does  not  affect  the 
pendency  of  an  action,  and  set-off  or 
counterclaim  may  be  made  and  filed  in 
such  action.  Whitcomb  V.  Stringer,  160 
Ind.  S2,  66  N.  E.  443. 

Method  of  Withdrawal. — In  Connec- 
ticut it  has  been  held  thai  under  com- 
mon  law  procedure   an   action  and  par- 
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ties  might  be  taken  out  of  court  by 
filing  with  the  clerk  a  certificate  stat- 
ing in  effect  that,  "The  action  entitled 
B.  v.  A.  is  hereby  withdrawn."  The 
plaintiff  had  ordinarily  complete  con- 
trol of  the  action,  before  its  merits  had 
in  some  way  been  passed  upon.  Boothe 
V.  Armstrong,  80  Conn.  218,  67  Atl. 
484. 

21.  Ala. — Ex  parte  Driver,  51  Ala. 
41;  Russell  v.  Eolfe,  50  Ala.  56.  Tenn. 
Peirce  V.  Bank  of  Tennessee,  1  Swan 
265;  Johnston  V.  Ditty,  7  Yerg.  85. 
W.  Va. — Buster  v.  Holland,  27  W.  Va. 
510;  Gillespie  v.  Bailey,  12  W.  Va.  70, 
29  Am.  Dec.  445. 

22.  Cookerly  v.  Great  Northern  E. 
Co.,  70  Fed.  277;  Malleable  Iron  Eange 
Co.  V.  Pusey,  244  111.  184,  91  N.  E.  51; 
McLachlan  v.  Pease,  171  111.  527,  49 
N.  E.  714;  Black  V.  Womer,  100  111. 
328. 

23.  Where  a  complainant  dies  after 
an  order  of  dismissal  has  been  made 
but  before  entry,  the  court  may  enter 
the  order  as  of  the  day  before  the 
death  of  complainant.  Griswold  V.  Hill, 
1    Paine    483,    11    Fed.    Cas.    No.    5,S34. 

24.  U.  S. — McLain  r.  Butherford,  1 
Hempst.  47,  16  Fed.  Cas.  No.  8,868.  Ind. 
Sayers  f.  First  Nat.  Bank,  89  Ind.  230; 
Barnard  v.  Daggett,  68  Ind.  305;  Truitt 
r.  Truitt,  37  Ind.  514.  la. — Cooper  V. 
Wilson,  71  Iowa  204,  32  N.  W.  261; 
Ballinger  v.  Davis,  29  Iowa  512;  Camp- 
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discontinue  one  count  in  his  complaint  without  dismissing  the  whole 
complaint,  where  no  change  is  made  in  the  condition  of  the  parties 
on  the  other  count.25 

V.  CONDITIONAL  DISMISSAL.  —  Upon  a  discontinuance  by 
plaintiff  the  court  has  discretionary  power  to  impose  terms  and  con- 
ditions.26 

VI.  VOLUNTARY  NONSUIT.  —  A.  Right  of  Plaintiff  To  Dis- 
miss.—  As  a  general  rule,  subject  to  certain  exceptions,  the  plaintiff 
has  a  right  to  discontinue  or  become  nonsuited,  whether  the  trial  is 
by  the  court  or  by  the  jury,27  and  the  reasons  moving  a  suitor  to 


bell  v.  Ayres,  9  Iowa  108.  Ky. — Bran- 
shaw  v.  Berry,  2  Ky.  L.  Kep.  58; 
Thomas  v.  Tanner,  6  T.  B.  Mon.  520. 
Mass. — Hayward  v.  French,  12  Gray 
453;  Pollard  v.  Barnes,  2  Gush.  191; 
White  v.  Snell,  5  Pick.  425;  Somes  v. 
Skinner,  16  Mass.  348.  Minn. — Estea 
V.  Farnham,  11  Minn.  423.  Miss. — 
Shannon  V.  Eester,  69  Miss.  238,  13 
So.  587.  Mo. — Holliway  v.  Holliway,  77 
Mo.  392.  N.  Y—  Woodruff  V.  Schneider, 
65  How.  Pr.  450;  Packard  v.  Hill,  7 
Cow.  434;  Svmonds  v.  Craw,  5  Cow. 
279.  N.  C— 'Grant  V.  Burgwyn,  84  N. 
C.  560.  Pa. — Steelman  v.  Sites'  Exr., 
35  Pa.  216.  Tex. — Throckmorton  v. 
Davenport,  55  Tex.  236. 

It  has  been  held  in  West  Virginia 
that  there  is  no  such  thing  as  a  non- 
suit to  part  of  the  case;  that  the  word 
itself  purports  that  there  is  no  suit 
pending.  South  Branch  By.  Co.  v.  Long, 
26  W.  Va.  692.  But  see  Forest  Coal 
Co.  v.  Doolittle,  54  W.  Va.  210,  46  S. 
E.   238. 

25.  U.  S. — Hughes  v.  Moore,  7 
Cranch  176,  3  L.  ed.  307;  McLain  V. 
Eutherford,  Hempst.  47,  16  Fed.  Cas. 
No.  8,868a.  Ga. — Woodbridge  v. 
Drought,  118  Ga.  671,  45  S.  E.  266. 
Ind— Pittsburgh,  etc.  E.  Co.  v.  O'Con- 
nor, 171  Ind.  686,  85  N.  E.  969. 

Where  the  allegations  of  a  petition 
and  cause  of  action  ask  for  extraor- 
dinary relief,  and  where  the  allega- 
tions are  not  sufficient  to  authorize  the 
granting  of  such  extraordinary  relief, 
the  entire  petition  for  this  reason  should 
not  be  dismissed,  but  only  the  allega- 
tions relating  to  the  extraordinary 
relief.  Gillis  v.  Hilton  &  Dodge 
Lumb.  Co.,   113   Ga.   622,   38   S.   E.   940. 

26.  Miss. — Mississippi  Cent.  If.  Co. 
v.  Beatty,  35  Miss.  668.  Neb.— Sheedy 
v.  State,  63  Neb.  34,  ss  X.  W.  146; 
Sheedy  r.  McMurtry,  4  1  Neb.  499,  63 
N.    W.    21.     N.   Y.—In  re    Wells   Ave. 


Sewer,    12    N.    Y.    St.    567;    Winans    V. 
Winans,  6  N.  Y.  St.  813. 

Collusion. — Where  there  is  a  collu- 
sive agreement  between  defendant  and 
plaintiff  to  discontinue  without  costs, 
the  court  may  require  the  payment  of 
costs  as  a  condition  of  the  discontinu- 
ance in  order  to  protect  an  attorney  as 
an  officer  of  the  court.  National  Exh. 
Co.  V.  Crane,  167  N.  Y.  505,  60  N.  E. 
768, 

Effect  of  Conditional  Dismissal.— 
When  the  court  passes  an  order  sus- 
taining a  motion  to  dismiss  a  case  on 
the  ground  that  the  petition  does  not 
set  forth  a  cause  of  action,  and  in  the 
order  allows  the  plaintiff  a  specified 
number  of  days  within  which  to  amend 
his  petition,  the  effect  of  the  order  is 
to  take  the  case  out  of  court  and  finally 
dispose  of  the  same  unless  a  proper 
amendment  is  filed  within  the  time 
named.  Chipman  V.  Cornwell,  118  Ga. 
862,  36  S.  E.  923. 

27.  U.  S.— Stevens  v.  The  Eailroad, 
4  Fed.  97.  Md.— Hall  r.  Schuchardt,  34 
Md.  15.  Pa. — Evans  v.  Clover,  1  Grant 
Cas.  164.  Wis. — Damp  v.  Town  of 
Dane,  33  Wis.  430. 

The  plaintiff  may,  as  a  rule,  obtain 
an  order  to  dismiss  his  own  bill  with 
costs,  and  a  motion  by  the  defendants 
to  set  aside  such  an  order  does  not  sus- 
pend or  rescind  the  order.  Glascock  r. 
Brandon,  35  W.  Va.  84,  12  S.  E.  1102. 

Time  When  Plaintiff  May  Dismiss. 
Federal  Court. — It  is  firmly  settled  in 
the  federal  courts  that  the  complainant 
has  a  right  to  move  to  dismiss  the  bill, 
paying  the  taxable  costs,  except  in  three 
instances:  (1)  When  there  has  been  a 
hearing,  or  a  decree  entered;  (2)  when 
the  defendant  asks  or  deserves  affirma- 
tive relief;  (3)  when  the  dismissal  will 
deprive  the  defendant  of  some  sub- 
stantial right  which  has  accrued  since 
the  suit  was  brought.     American  Steel 
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take  such  action  are  immaterial.28     The  privilege  of  the  plaintiff  to 
dismiss  in  such  actions  amounts  to  an  absolute  right.20 

The  power  to  allow  nonsuit  is  an  inherent  Function  of  courts.30 
B.  Exceptions  to  Plaintiff's  Right  To  Dismiss.  —  1.  Dismissal 
Prejudicial  to  Other  Parties  Not  Permitted.  —  The  rule  that  plaintiff 
may  dismiss  his  cause  is  subject  to  the  exception  that  the  court,  in 
the'  exercise  of  sound  judicial  discretion,  will  not  permit  dismissal 
it'  it  will  work  prejudice  to  other  parties/11  Plaintiff  may  not  dismiss 
an  action  where  such  dismissal  would  deprive  the  defendant  of  some 
substantive  right  concerning  his  defense  not  available  in  a  second  suit, 
or  likely  to  be  endangered  by  the  discontinuance,  other,  than  the  mere 
inconvenience  of  double  litigation.32  Nor  may  he  dismiss  so  as  in- 
juriously to  affect  the  rights  of  a  co-plaintiff  similarly  interested  with 
him;33  nor  can  the  rights  of  a  third  party  who  has  acquired  the  right 
to  an  adjudication  in  a  suit  be  prejudiced  by  such  dismissal.34 


&   Wire  Co.   v.   Mayer  &   England  Co., 
123  Fed.  204. 

28.  In  re  Butler,  101  N.  Y.  307,  4 
N.   E.   518. 

29.  Kan. — New  Hampshire  Banking 
Co.  V.  Ball,  57  Kan.  812,  48  Pac.  137. 
Ky.— N.  W.  Mutual  Life  Ins.  Co.  v. 
Barbour,  97  Ky.  7,  23  S.  W.  584.  Neb. 
Beals  v.  Western  Union  Tel.  Co.,  53 
Neb.  601,  74  N.  W.  54. 

In  England,  in  order  to  discontinue, 
it  was  necessary  that  leave  be  obtained 
on  motion  in  the  first  instance.  Con- 
solidated Nat.  Bank  !>.  McManus,  217 
Pa.  190,  66  Atl.  250;  Schuylkill  Bank 
v.  MacAlester,  6  Watts  &  S.  (Pa.)_  147. 

In  strict  law,  a  discontinuance  is  al- 
ways by  leave  of  the  court,  but  in  prac- 
tice, leave  to  discontinue  is  assumed 
in  the  first  place  without  the  formality 
of  an  application,  but  subject  to  be 
withdrawn  on  cause  shown.  Com.  V. 
McGee,  224  Pa.  166,  73  Atl.  346;  Con- 
solidated Nat.  Bank  v.  McManus,  supra. 

30.  Edens  v.  Epps,  87  S.  C.  367,  69 
S.  E.  699. 

See  infra,  VII,  B. 

31.  Ga.—  Wilson  V.  Exch.  Bank,  122 
Ga.  495,  50  S.  E.  357,  69  L.  R.  A.  97; 
Fountain  t\  Mills,  111  Ga.  122,  36  S. 
E.  428.  La. — Yorke  v.  Allen,  20  La. 
Ann.  237.  Mo— Adderton  v.  Collier,  32 
Mo.  507.  N.  Y.—In  re  Butler,  101 
N.  Y.  307,  4  N.  E.  518.  Ohio.— Con- 
ner v.  Drake,  1  Ohio  St.  166.  R.  I. 
Pavton  v.  Sherburne,  15  R.  I.  213,  2 
Atl.  300.  S.  C— Pee  Dee  Lumb.  Co.  v. 
Fountain,  72  S.  E.  885;  State  v.  South- 
ern R.  Co.,  82  S.  C.  12,  62  S.  E.  1116; 
Latimer  v.  Sullivan,  37  S.  C.  120,  15 
S.  E.  798;  Bank  v.  Rose,  1  Rich.  Eq. 
292. 


A  party  should  no  more  be  com- 
pelled to  continue  a  litigation  than  to 
commence  one,  except  where  substantial 
rights  of  others  have  accrued,  and  in- 
justice will  be  done  to  them  by  permit- 
ting the  discontinuance.  In  re  Butler, 
101  N.  Y.  307,  4  N.  E.  518. 

32.  U.  S.  — Stevens  i:  The  Railroad, 
4  Fed.  97.  La. — Broussard  v.  Duhamel, 
4  La.  365.  Mo. — Browning  v.  Chris- 
man,  30  Mo.  353;  Adderton  V.  Collier, 
32  Mb.  507;  Keithley  v.  May,  29  Mo. 
220.  N.  Y  —  Cooke  V.  Beach,  25  How. 
Pr.  356;  Bowe  v.  Knickerbocker  L.  I. 
Co.,  27  Hun  312;  Parker  v.  Commercial 
Tel.  Co.,  3  N.  Y.  St.  174.  N.  C— Lane 
v.  Morton,  81  N.  C.  38. 

33.  Ala. — Cunningham  V.  Carpenter, 
10  Ala.  109.  HI. — Winslow  V.  Newlan, 
45  111.  145.  la.— Stepanck  V.  Kula,  36 
Iowa  563.  Ky.— Heidrich  v.  Silva,  89 
Ky.  422,  12  S.  W.  770.  Mass.— Loring 
v.  Brackett,  3  Pick.  403.  Pa. — Cooper 
v.  Cooper,  1  Phila.  129.  Wis. — Noonan 
v.  Orton,  31  Wis.  265. 

See  also  Wilson  v.  Mower,  5  Mass. 
407. 

34.  Elliott  v.  Ivers,  6  Nev.  287;  For- 
rest V.  City  Council,  65  S.  C.  500,  43 
S.   E.  952. 

Oklahoma  Practice. — Plaintiff  may  at 
any  time  before  petition  of  interven- 
tion or  relief  dismiss  without  order  of 
court  upon  payment  of  costs.  Plaintiff 
at  any  time  before  trial,  upon  payment 
of  costs,  after  filing  of  petition  of  in- 
tervention, or  answer  praying  affirma- 
tive relief  may  dismiss,  but  such  dis- 
missal shall  not  prejudice  right  of  in- 
tervener or  defendant  to  proceed  with 
the  action.     Okla.   Comp.   Laws,   §5919. 
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2.  Where  Defendant  Has  Acquired  Rights  in  the  Suit.  —  Where  the 
defendant  has  acquired  rights  in  the  suit,  plaintiff  nniy  not,  as  a  general 
rule,  abandon  his  suit  without  being  barred,  where  so  to  do  would 
injuriously  affect  rights  of  the  defendant  which  did  not  exist  when 
the  suit  was  brought,80  or  which  were  acquired  by  reason  of  the 
action,3"  as  under  a  decree  entered.37 

3.  When  Counter-Claim  or  Prayer  for  Affirmative  Relief  Has 
Been  Filed.  —  Plaintiff  may  not  dismiss  after  set-off,  counter-claim 
or  answer  claiming  affirmative  relief  has  been  filed,  without  the  con- 
sent of  the  defendant.38     If  the  facts  as  alleged  in  such  answer  do 


35.  MeQuesten  r.  Com.,  198  Mass. 
172,  83  N.  E.  1037;  Worcester  r.  Lake- 
side Mfg.  Co.,  174  Mass.  299,  54  N. 
E.  833. 

36.  Inhab.  of  Weston  v.  Comrs.,  205 
Mass.  94,  91  N.  E.  303;  Hollingsworth 
&  Vose  Co.  v.  Eoxborough,  etc.,  171 
Mass.  450,  50  N.  E.  1037. 

37.  U.  S.— Chicago  &  A.  E.  Co.  V. 
Union  E.  Mill  Co.,  109  U.  S.  702,  3 
Sup.  Ct.  594,  27  L.  ed.  1081;  Connecti- 
cut &  P.  E.  E.  Co.  v.  Hendee,  27  Fed. 
078.  N.  Y.— Watt  v.  Crawford,  11 
Paige  Ch.  470.  N.  C— Johnson  C.  S. 
E.  Co.  V.  South,  etc.  E,  Co.,  148  N. 
C.  59,  61  S.  E.  683;  Bvnum  v.  Powe, 
97  N.  C.   347.  2   S.  E.   170. 

Discontinuance  Before  Verdict  or  De- 
cree.— A  plaintiff  may  be  granted  leave, 
upon  payment  of  costs,  to  discontinue 
his  suit  before  verdict  in  an  action  at 
law  and  before  decree  in  a  suit  in 
equity  where  the  cause  is  not  so  far 
progressed  as  to  entitle  defendant  to  a 
decree  against  plaintiff,  or  a  co-defend- 
ant, and  where  no  intervening  party 
has  acquired  a  right  to  a  retention  of 
the  cause.  Forrest  r.  City  Council,  65 
S.  C.  500,  43  S.  E.  952. 

38.  U.  S. — Thomson-Houston  Elec. 
Co.  v.  Holland,  160  Fed.  76S.  Ark.— 
Pickett  V.  Ferguson,  45  Ark.  177,  55 
Am.  Eep.  545.  Cal. — Huntington  Park 
Jmp.  Co.  v.  Superior  Court,  17  Cal.  App. 
692,  121  Pac.  701;  Thompson  v.  Spray, 
4  Pac.  418;  Eobinson  V.  Placerville  & 
S.  V.  E.  Co.,  65  Cal.  263,  3  Pac.  878; 
Clark  v.  Hundlev,  65  Cal.  96,  3  Pac. 
131;  People  v.  Pratt,  28  Cal.  166;  Han- 
cock Ditch  Co.  v.  Bradford,  13  Cal.  637. 
Ga.— -Jackson  v.  Eoane,  96  Ga.  40,  23 
S.  E.  118;  Harris  r.  Hines,  59  Ga.  427; 
Kean  v.  Lathrop,  58  Ga.  355.  111.— But- 
ler v.  Bandall,  25  111.  App.  586;  Western 
Union  Tel.  Co.  V.  Horack,  9  111.  App. 
309.  Me. — Dyer  v.  Morris,  68  Me.  472. 
Mass.— Cains  v.  Tirrell,  112  Mass. 
22.     Mich. — Busch    v.    Jones,  94  Mich. 


223,  53  N.  W.  1051.  Minn.— Griffin  v. 
Jorgenson,  22  Minn.  92.  N.  Y. — Jens- 
sen  v.  Whitlock,  58  App.  Div.  367,  68 
N.  Y.  Supp.  1086;  Yellow  Pine  Co.  V. 
Lehigh  Val.  Creo.  Co.,  32  App.  Div. 
51,  52  N".  Y.  Supp.  281;  Gwathney  V. 
Cheatham,  21  Hun  576.  N.  C— Tennes- 
see Land  &  Timber  Co.  V.  Butler,  134 
N.  C.  50,  45  S.  E.  956;  Wilkins  i\  Sut- 
tles,  114  N.  C.  550,  19  S.  E.  606;  Pass 
v.  Pass,  109  N.  C.  484,  13  S.  E.  908; 
Peidmont  Mfg.  Co.  v.  Buxton,  105  N. 
C.  74,  11  S.  E.  264;  Gatewood  V.  Leak, 
99  N.  C.  363,  6  S.  E.  706;  Bynum  v. 
Powe,  97  N.  C.  374,  2  S.  E.  170;  Peo- 
ple's Bank  V.  Stewart,  93  N.  C,  402; 
Whedbee  v.  Leggett,  92  N.  C.  469;  Pur- 
nell  V.  Vaughan,  Barnes  &  Co.,  80  N.  C. 
46;  Tate  r.  Phillips,  77  N.  C.  126.  Ohio. 
Wiswell  V.  First  Cong.  Church,  14  Ohio 
St.  31.  Tenn. — Eiley  V.  Carter,  3 
Humph.  230.  Tex. — White  v.  Williams, 
13  Tex.  258;  Midkiff  v.  Stephens,  9  Tex. 
Civ.  App.  411,  29  S.  W.  54;  Giraud  v. 
Ellis    (Tex.   Civ.   App.),   24   S.   W.   967. 

At  common  law,  the  filing  of  a  coun- 
terclaim or  plea  of  set-off  did  not  af- 
fect the  plaintiff's  right  to  a  voluntary 
nonsuit,  and  this  doctrine  has  been  ap- 
plied in  some  early  cases,  but  the  gen- 
eral rule  is  now  otherwise.  Ark. — Fow- 
ler v.  Lawson,  15  Ark.  148.  Conn.— 
Anderson  V.  Gregory,  43  Conn.  61. 
Fla. — Buffington  v.  Quackenboss,  5  Fla. 
196.  N.  Y. — Oaksmith  t\  Sutherland,  1 
Hilt.  265.  Pa.— McCredy  V.  Fey,  7 
Watts  496.  S.  C. — Tnman  17.  Hodges,  80 
S.  C  455,  61  S.  E.  958. 

When  counterclaim  grows  out  of  the 
same  cause  of  action  as  stated  in  the 
complaint  and  is  well  pleaded,  it  de- 
prives the  plaintiff  from  taking  a  non- 
suit. Svdnor  Pump  &  Well  Co.  V. 
Eockv  Mountain  Ice  Co.,  125  N.  C.  80, 
34  S.  E.  198;  McNeill  v.  Lawton,  97 
N.  C.  16,  1  S.  E.  493;  Whedbee  V.  Leg- 
gett. 92  N.  C.  469. 

Counterclaim  Distinguished  From  Af- 
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not  entitle  the  defendant  to  the  affirmative  relief  prayed  for,  plaintiff 
may  dismiss.39 

After  plaintiff  has  taken  a  nonsuit  it  is  too  late  to  enter  a  counter- 
claim.40 

It  has  heen  held  that  the  court  in  exercising  sound  judicial  dis- 
cretion may  permit  a  discontinuance  after  a  counter-claim  has  been 
filed.41  In  any  event,  the  plaintiff  may  only  discontinue  his  own 
cause  of  action,  and  cannot  deprive  the  defendant  of  any  rights  under 
the  hitter's  counter-claim.42  Nor  can  the  court  so  defeat  the  defend- 
ant's rights  by  dismissing  the  action  on  its  own  motion.43  The  de- 
fendant is  not  precluded  from  prosecuting  his  cross-action  to  final 
judgment  by  plaintiff's  dismissal  of  the  original  action.44 


firmative  Relief. — A  counterclaim  is  a 
cross  action  independent  and  distinct 
from  the  plaintiff's  cause  of  action,  and 
must  be  alleged  as  fully  in  form  and 
substance,  and  capable  of  proof  in  the 
same  manner  as  if  it  were  a  com- 
plaint and  when  so  pleaded  the  oppos- 
ing party  cannot  deprive  the  pleader  of 
his  right  to  try  by  entering  a  nonsuit. 
While  a  defendant  may  have  good 
grounds  for  affirmative  relief  arising 
out  of  plaintiff's  cause  of  action  when 
the  action  arises,  he  may  not  have  an 
independent  cause  of  action  either  legal 
or  equitable,  and  in  such  case,  despite 
the  right  to  affirmative  relief,  plaint- 
iff is  entitled  to  nonsuit  on  his  own  mo- 
tion. Rumbough  v.  Young,  119  N.  C. 
567,  26  S.  E.  143. 

Alabama  Statute. — Plaintiff  as  a  gen- 
eral rule  may  dismiss  bill  whenever  he 
desires  except  where  defendant  has  ac- 
quired rights  bv  cross-bill.  Ex  parte 
Jones,  133  Ala.  212,  32  So.  643. 

Illinois  Statute. — When  plea  or  no- 
tice of  set-off  is  filed,  plaintiff  may  not 
dismiss  without  consent  of  defendant  or 
leave  of  court.  Hurd's  Rev.  St.,  ch. 
110,  §48;  Hurd's  Rev.  St.,  ch.  22,  §239. 

39.  Young  v.  Georgia  Home  Ins.  Co., 
131  Ga.  54,  61  S.  E.  1119. 

40.  Colo.— Doll  v.  Slaughter,  39  Colo. 
51,  88  Pac.  848.  Ky.— Northwestern 
Mut.  Ins.  Co.  V.  Barbour,  95  Ky.  7,  23 
S.  W.  584.  N.  C— Sydnor  P.  &*  W.  Co. 
v.  Rockv  Mountain  Ice  Co.,  125  N.  C. 
80.  34   S.   E.   198. 

41.  Menke  r.  Barnhart,  137  111.  App. 
223;  American  Exch.  Nat.  Bank  v. 
Smith,  113  N.  Y.  Supp.  236;  Walsh  v. 
Walsh,  33  App.  Div.  579,  53  N.  Y. 
Supp.  881. 

Georgia  Statute. — After  a  plea  of  set- 
off is  filed,  the  plaintiff  may  not  dis- 
miss his  action  so  as  to  interfere  with 
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said  plea,  unless  by  leave  of  court  or 
sufficient  cause  shown,  and  terms  pre- 
scribed by  the  court.     Code,  §4348. 

42.  Forbes  Piano  Co.  v.  Hixon,  8 
Ga.  App.  51,  68  S.  E.  487;  Calhoun  v. 
Citizens'  Banking  Co.  (Ga.),  38  S.  E. 
977;  Lewis  v.  Wall,  70  Ga.  646;  Crane 
l\  Barry,  60  Ga.  362;  McLeod  V.  Bert- 
schy,  33  Wis.  176,  14  Am.  Rep.  755. 

43.  Forbes  Piano  Co.  v.  Hixon,  8 
Ga.  App.  51,  68  S.  E.  487;  Lewis  v. 
Wall,   70   Ga.   646. 

44.  Burns'  Rev.,  1908,  §3358.  U.  S. 
Meyer  v.  Gateus,  4  Fed.  35.  Ga. — Code 
§§4348,  5548;  Calhoun  v.  Citizens'  Bank- 
ing Co.,  113  Ga.  621,  38  S.  E.  977; 
Lewis  i\  Wall,  70  Ga.  646;  Crane  v. 
Barry,  60  Ga.  362;  Reedy  v.  Helms,  54 
Ga.  121;  Handley  v.  McKee,  8  Ga.  App. 
570,  70  S.  E.  94.  Ind.— Whitcomb  v. 
Stringer,  160  Ind.  82,  66  N.  E.  443; 
Judd  v.  Gray,  156  Ind.  278,  59  N.  E. 
849;  Watts  r.  Sweeney,  127  Ind.  116, 
26  N.  E.  6S0;  Douthitt  V.  Smith,  69 
Ind.  463;  Egolf  v.  Bryant,  63  Ind.  365; 
Tabor  v.  Mackbee,  58  Ind.  290.  la.— 
Foster  v.  Ellsworth,  71  Iowa  262,  32 
N.  W.  314;  Sigler  v.  Hidy,  56  Iowa  504, 
9  N.  W.  374;  Burlington  &  M.  R.  Co. 
v.  Sater,  1  Iowa  421.  Kan. — Amos  v. 
Humboldt  Loan  Assn.,  21  Kan.  474.  Ky. 
Northwestern  Mut.  L.  I.  Co.  v.  Bar- 
bour, 97  Ky.  7,  23  S.  W.  584;  Brashears 
V.  Letcher  County  Court,  19  Ky.  L. 
Rep.  478,  41  S.  W.  22.  Neb.— Adams 
V.  Osgood,  55  Neb.  766,  76  N.  W.  446. 
N.  J. — Chapin  Hall  Lumb.  Co.  V.  Dal- 
rymple,  53  N.  J.  L.  467,  21  Atl.  949. 
Ohio. — Smith  v.  Minchell,  6  Ohio  Dec. 
(Reprint)  1106,  10  Am.  L.  Rep.  484. 
Okla. — Wyman  v.  Herard,  9  Okla.  35, 
59  Pac.  1009.  Ore.— Maffett  v.  Thomp- 
son, 32  Ore.  546,  52  Pac.  565,  53  Pac. 
854.  Tex. — Kolp  r.  Shrader  (Tex.  Civ. 
App.),  131    S.   W.   860.     Wis.— Grignon 
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It  is  provided  by  statute  in  a  number  of  states  that  the  defendant 
may  proceed  to  trial  upon  his  set-off  or  counter-claim  although  plaintiff 
dismiss  or  fails  to  appear.45  To  such  cross-action  the  original  plaintiff 
stands  as  defendant.46 

C.  When  Plaintiff  May  Nonsuit.  —  1.  Before  Trial.  —  At  com- 
mon law  and  under  the  general  rule  prevailing,  plaintiff  may  nonsuit 
at  any  time  before  trial,  or  dismiss  in  equity  before  hearing.47  Plain- 
tiff retains  this  right  even  after  an  action  has  been  sent  down  from 
an  appellate  court  for  second  trial.48  Under  this  rule  a  final  trial 
is  meant,  not  a  reference  to  an  auditor  or  master.49 

At  common  law  and  in  Massachusetts  a  plaintiff  may  not  discontinue 
or  take  nonsuit  as  of  right  after  the  trial  has  begun,  and  will  only 
be  permitted  to  do  so  in  the  sound  discretion  of  the  court  before  final 
submission  or  retirement  of  the  jury.50 


17.  Black,   76  Wis.   674,  45   N.   W.   122, 
938. 

45.  la.— McClain 's  Eev.  St.,  §4053. 
Kan.— Gen.  St..  §4847.  Ky.— Civ. 
Code,  §372.  Miss.— Code,  1906,  §803. 
Mo.— Ann.  St.,  1906,  §4499.  Neb.— 
Cobbey's  Ann.  St.,  1421.  Ohio.— Gen. 
Code,  1910,  §11587.  Okla.— Comp. 
Laws,  §5920.  Tenn.— Code,  §4689.  Tex. 
Eev.  St.,  1895,  §1301.  Wyo.— Eev.  St., 
1899,    §3756. 

46.  Sale  v.  Bugher,  24s  Kan.  432; 
Winters  v.  Means,  33  Neb.  635,  50  N. 
W.   955. 

47.  U.  S—  United  States  v.  Norfolk 
&  W.  E.  Co.,  118  Fed.  554,  55  C.  C.  A. 
320;  McCabe  v.  Southern  E.  Co.,  107 
Fed.  213;  Veazie  r.  Wadleigh,  11  Pet. 
55,  9  L.  ed.  630.  111.— Matthias  V. 
Cook,  31  111.  83.  la.— Burlington  &  M. 
E.  Co.  V.  Sater,  1  Iowa  421.  Me.— 
Washburn  V.  Allen,  77  Me.  344.  Mass. 
Roach  r.  Roach,  190  Mass.  253,  76  N. 
E.  651;  Carpenter  v.  N.  Y.,  N.  H.  & 
H.  R.  Co.,  184  Mass.  98,  68  N.  E.  2S; 
Hollingsworth,  etc.  V.  Water  Sup.  D., 
171  Mass.  450,  50  N.  E.  1037;  Kempton 
v.  Burgess,  136  Mass.  192;  Burbank  v. 
Woodward,  124  Mass.  357;  Haskell"  v. 
Whitney,  12  Mass.  47.  N.  H. — 
Judge,  etc.  v.  Abbott,  13  N.  H.  21. 
N.  Y.— Exstein  v.  Robinson,  52  Hun 
612,  6  N.  V.  Supp.  429.  17  Civ.  Proc, 
23.  S.  C. — Forrest  v.  City  Council,  65 
S.  C.  500,  43  S.  E.  952. 

Rhode  Island. — "The  plaintiff  or  ap- 
pellant in  any  cause  shall  not  have  the 
right  to  become  nonsuit,  or  to  discon- 
tinue the  cause  after  the  trial  of  the 
Bame  shall  have  begun  before  the  court 
or  jury;  but  the  cause  shall,  in  the  dis- 
cretion   of  1  lie   court,  proceed,  and  the 


decision  of  the  court  or  verdict  of  the 
jury  shall  be  taken  therein,  whether  the 
plaintiff  or  appellant  shall  appear  or 
not."     Gen.  Laws,  1909,  ch.  291,  §4. 

Plaintiff  may  discontinue  at  any 
time  before  trial  or  hearing  by 
filing  written  notice  of  discontin- 
uance and  at  next  session  action  is 
discontinued  unless  it  appears  rights  of 
other  parties  may  be  impaired  thereby. 
Gen.  Laws,  1909,  ch.  283,   §27. 

California. — "Under  subdivision  1  of 
section  581,  Code  of  Civil  Procedure,  the 
plaintiff,  where  no  affirmative  relief  is 
demanded,  may  himself  dismiss  the  ac- 
tion by  filing  with  the  clerk  a  written 
request  therefor.  The  effect  of  such 
act  on  his  part  is,  ipso  facto,  to  dis- 
miss the  case,  even  though  the  clerk 
fails  to  make  entry  thereof  in  the  reg- 
ister." Huntington  Park  Imp.  Co.  V. 
Superior  Court,  17  Cal.  App.  692,  121 
Pac.  701. 

At  common  law,  a  plaintiff  may  be 
nonsuited  at  any  stage  of  the  proceed- 
ings he  may  please.  Outhwaite  v.  Hud- 
son, 7  Exch.  (Eng.)   380. 

48.  Bleckley  v.  White,  98  Ga.  594, 
25  S.  E.  592. 

49.  Carpenter,  etc.  v.  New  York,  N. 
H.  &  H.  R.  R.,  184  Mass.  98,  68  N. 
E.  28. 

50.  Gassman  V.  Jarvis,  94  Fed.  603; 
Johnson  v.  Bailey,  59  Fed.  670;  Stew- 
art v.  Gray,  Hempst.  94,  23  Fed.  Cas. 
No.  13,428a;  Folger  v.  The  Robert  G. 
Shaw,  2  Woodb.  &  M.  531,  9  Fed.  Cas. 
No.  4,899;  McQuesten  v.  Com.,  198 
Mass.  172,  83  N.  E.  1037;  Carpenter 
V.  New  York,  etc.  R.  Co.,  184  Mass.  98, 
OS  N.  E.  28;  Worcester  v.  Lakeside  Mfg. 
Co.,  174  Mass.  299,  54  N.  E.  833;  Der- 
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2.  Before  Final  Submission  or  Retirement  of  Jury.  —  a.  General 
Rule. —  Where  no  counter-claim  or  plea  for  affirmative  relief  has  been 
filed  plaint  ill'  may  dismiss  at  any  time  before  the  retirement  of  the 
jury  from  the  bar  of  the  court,61  or  before  final  submission,  but  not 
after.52    This  rule  is  in  derogation  of  the  common  law.63 


ick  r.  Tavlor,  171  Mass.  444,  50  N. 
E.  1038;  Kempton  r.  Burgess,  136  Mass. 
192;  Burbank  v.  Woodward,  124  Mass. 
357. 

51.  Ark. — Fowler  r.  Lawson,  15  Ark. 
IIS.  111.— Stanton  V.  Kinsey,  151  111. 
301,  37  X.  E.  871;  Burke  v.  Chicago 
City  B.  Co..  109  111.  App.  656;  Gordon 
v.  Goodell,  34  111.  429;  Amos  v.  Sinnott, 
;")  111.  440.  Ind. — Union  Mutual  Life  Ins. 
Co.  v.  Buchanan,  100  Ind.  63;  McClel- 
land V.  Louisville,  N.  A.  &  C.  B.  Co., 
94  Ind.  276;  Dunning  v.  Galloway,  47 
Ind.  182;  Sanders  r.  Sanders,  24  Ind. 
133.  Mo.— Templeton  v.  Wolf,  19  Mo. 
101.  N.  J. — Bauman  V.  Whiteley,  57 
N.  J.  L.  4S7,  31  Atl.  982.  Tex.— Frois 
r.    Mayfield,   31    Tex.   366. 

New  Jersey. — The  common  law  prac- 
tice in  New  Jersey  is  that  a  plaintiff 
has  a  right  to  suffer  nonsuit  upon  his 
own  motion  at  any  time  before  the  jury 
has  retired.  Greenfield  V.  Carey,  70 
N.  J.  L.  613,  57  Atl.  269. 

See  infra,  VI,  C,  3. 

52.  U.  S. — Aetna  Life  Ins.  Co.  v. 
Lakin  Tp.,  59  Fed.  989,  8  C.  C.  A.  437, 
19  U.  S.  App.  440.  Ark.— Lay  V.  Col- 
lins, 74  Ark.  536,  86  S.  W.  281;  Fow- 
ler v.  Lawson,  15  Ark.  148.  Cal  — 
Casey  v.  Jordan,  68  Cal.  246,  9  Fac. 
92,  9  Pac.  305;  Heinlin  v.  Castro,  22 
Cal.  100;  Brown  v.  Barter,  18  Cal.  76. 
la.— Dunn  V.  Wolf,  81  Iowa  688,  47  N. 
W.  887;  Mc Arthur  v.  Schultz,  78  Iowa 
364,  43  N.  W.  223;  Harris  V.  Laird,  25 
Iowa  143;  Hays  r.  Turner,  23  Iowa 
214.  Kan. — New  Hampshire  Banking 
Co.  v.  Ball,  57  Kan.  812,  48  Pac.  137. 
Ky. — Northwestern  Mut.  L.  I.  Co.  v. 
Barbour,  95  Ky.  7,  23  S.  W.  584,  15 
Ky.  L.  Bep.  394.  Mo. — Woodward  v. 
Woodward,  84  Mo.  App.  328.  Neb. 
Adams  V.  Osgood,  55  Neb.  766, 
76  N.  W.  446;  Beals  r.  Western 
Union  Tel.  Co.,  53  Neb.  601,  74  N. 
W.  54;  Sharpless  v.  Giffen,  47  Neb. 
146,  66  N.  W.  285. 

53.  Houston's  Admr.  v.  Thompson's 
Admr.,  87  Mo.  App.  63. 

The  Missouri  Statute,  §1980,  B.  S. 
1909,  "provides  as  follows:  'The 
plaintiff  shall  be  allowed  to  dismiss  his 
suit  or  take  a  nonsuit  at  any  time  be- 
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fore   the   same   is   finally   submitted   to 
the  jury,  or  to  the   court    sitting  as  a 
jury,    or    to    the    court,    and    not    after- 
ward.'     The    uniform    construction    of 
this    statute    in    practice    has    been    to 
allow  the  party  to   ascertain   the   opin- 
ion  of   the   court   upon   the   law  of  the 
case  by  its  action  on  instructions,  and 
then  withdraw  the  suit  before  final  sub- 
mission  upou    the    merits,   if   the    opin- 
ion of  the  court  on  the  proposition   of 
law  is  unfavorable.      But   when  it   un- 
equivocally   appears    that    the    cause — 
that  is,  the  whole  controversy,  the  evi- 
dence   and    the    law — is    submitted    and 
taken    under    advisement,    and    so    re- 
mains,   a    nonsuit    or    dismissal    of    the 
cause  is  not   to  be   allowed   thereafter, 
because   the   express   terms  of  the  stat- 
ute   forbid.      See    Board    of    Education 
■v.   U.    S.    F.    &    G.   Co.,    155    Mo.    App. 
109,    134    S.    W.    18;    Lawyers'    Co-Op. 
Pub.    Co.   V.    Gordon,    173    Mo.    139,    73 
S.  W.  155;  Lawrence  v.  Shreve,  26  Mo. 
492.      But,    as    we    understand    it,    this 
rule  prevails  only  in  those  cases  where 
the  cause  has  been  fully  submitted,  and 
such    submission    has    not    been    subse- 
quently  set   aside   by  the   court   before 
the    nonsuit    is    taken.      The    right    to 
take    a    nonsuit    or    dismiss   a    cause    is 
essential   to   an   efficient   administration 
of    the   law,   and   often    enables  justice 
to  prevail  when  otherwise  it  would  mis- 
carry.     As    has    been    well    said,    the 
most    righteous   cause   is   liable   to   fail 
now    and    then    from    unforeseen    con- 
tingencies,    accidental     omissions,    and 
mistakes  in  procedure,  or  other  circum- 
stances   unconnected    with    the    merits, 
and,   but  for   the   rule   allowing   a  non- 
suit,   substantial    rights    would    perish, 
and    the    principles    of    justice    be    too 
often  defeated.     It  was  because  of  this 
the   common   law  permitted  a   dismissal 
until    a    verdict    was    returned   by    the 
jury,    or    a    judgment    actually    entered 
by  the  court  in  cases  tried  by  it.     Our 
statute,  above   copied,   is  in   derogation 
of  the  common  law;  for  it  prescribes  a 
limitation  upon  the  more  extended  right 
theretofore   enjoyed,   to   the   effect   that 
a    nonsuit    may    not    be    allowed    after 
the  case  is  finally  submitted  to  the  jury 
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It  is  provided  by  statute  in  a  large  number  of  states  that  such  dis- 
missal may  be  had  before  final  submission,01  or  nonsuit  taken  before 
the  jury  retires.55 

Statutory  provisions  giving  the  right  to  dismiss  before  final  sub- 
mission are  equivalent  to  a  denial  of  the  right  after  such  submission/'0 

b.  Setting  Aside  Final  Submission.  —  It  is  within  the  sound  dis- 
cretion of  the  court  to  set  aside  a  final  submission  and  permit  dismissal 
thereafter.57 

c.  What  Constitutes  Final  Submission.  —  Actual  withdrawal  of 
the  jury  from  its  box  is  not  necessary.  If  the  court  has  given  the 
case  in  charge  to  the  jury  without  reservation,  for  their  consideration, 
this  will  constitute  a  retirement  within  the  meaning  of  the  statutes.58 
And  voluntary  nonsuit  comes  too  late  when  a  foreman  is  signing  a 
verdict;59  or  when  a  jury  has  returned  a  verdict  which  is  only  formally 
defective,  from  which  their  decision  clearly  appears,  and  has  been 
sent  back  to  correct  the  technical  informality;00  or  where  a  jury  has 
determined  one  issue  in  the  case  and  has  been  sent  back  to  determine 
a  second.61 

After  a  demurrer  to  the  evidence  has  been  submitted,  plaintiff  may  not 
dismiss  without  prejudice.62 


or  to  the  court.  Because  of  this,  the 
rule  of  the  statute  is  not  to  be  ex- 
tended beyond  its  letter  to  cases  not 
falling  within  its  express  provisions. 
See  Houston's  Admr.  r.  Thompson's 
Admr.,  87  Mo.  App.  63."  National 
Bank  of  Commerce  r.  Butler,  163  Mo. 
App.   380,  143  S.  W.  1117. 

54.  Ark.— Dig.  of  St.,  §6167.  111. 
Hurd's  Rev.  St.,  ch.  110,  §70.  la.— 
Mc( 'Iain's  Rev.  St.,  §40.11,  sub.  1.  Kan. 
Gen.  St.,  §4847,  sub.  1.  Ky.— Civ.  Code, 
§371,  sub.  1.  Mo.— Ann.  St.,  1906, 
§639.  Neb.— Cobbey 's  Ann.  St.,  §1419. 
Ohio.— Hen.  Code,  1910,  §11,5S6,  sub. 
1.  Okla  —  Compiled  Laws,  §5918.  Tenn. 
Code,  §4691. 

55.  Ala.— Civ.  Code,  §5353.  Fla  — 
Gen.  St.,  §1400.  111.— Hurd's  Rev.  St., 
ch.  110,  §70.  Ind.— Burns'  Rev.,  190S, 
§338,  sub.  1.  Miss.— Code,  1906,  §802. 
N.  Y.— Code  Civ.  Proc,  §1182.  Tex. 
Rpv.  St.,  1895,  §1301.  Va.— Code,  1904, 
§3387.  W.   Va,— Tode,   1906,   §3981. 

56.  Belzor  v.  Logan,  32  Iowa  322; 
Mansfield    v.    Wilkerson,    26    Iowa   482; 

-   r.   Turner,   23    Iowa    214. 

57.  U.  S. — Aetna  L.  I.  Co.  v.  Board 
of  Comrs.,  25  C.  I '.  \.  9  : .  79  Fed.  575. 
Ark. — Carpenter    r.     Dri  isler,    76    Ark. 

9  S.  W.  89;  St.  Louis,  S.  M.  R. 
Co.  r.  White  Sewing  Maeh.  Co.,  69  Ark. 
431,  64  S.  \V.  96.  Kan— Mason  r. 
Ryus,   26   Kan.    464;    Ashmead   v.   Ash- 


mead,  23  Kan.  262.  Ky.— Williamson 
V.  American,  etc.  Co.  's  Receiver,  140 
Ky.  215,  130  S.  W.  1072.  Neb.— Bee 
Bldg.  Co.  v.  Dalton,  68  Neb.  38,  93 
N.  W.  930. 

Where  a  case  has  been  submitted  to 
the  court  it  will  not  be  re-opened  for 
further  testimony  unless  it  is  shown 
that  after  hearing,  party  had  discov- 
ered important  evidence  unknown  be- 
fore. Hughes  County  v.  Ward,  81  Fed. 
314. 

58.  Gassman  r.  Jarvis,  94  Fed.  603; 
Harris  r.  Beam,  46  Jowa  118. 

Nonsuit  is  forbidden  by  statute  in 
Wisconsin  after  argument  to  the  jury 
has  been  concluded  or  waived.  Wis. 
St.,  1898,  §2856. 

59.  Duffy  v.  Glucose  S.  R.  Co.,  141 
Fed.   206. 

60.  Strauss  r.  Sawyer,  133  N.  C. 
04,  45  S.  E.  346. 

61.  Sharpe  V.  Sowers,  152  N.  C.  379, 
67  S.   E.   1003. 

G2.  St.  Joseph  &  D.  R.  Co.  v.  Dry- 
den,  17  Kan.  278;  Frmik  v.  Steam 
Laundry,  70  Neb.  75,  96  X.  W.  1053; 
Bi  i  Building  Co.  r.  Dalton,  68  Ni  b. 
38,  93  NT.  \V.  930;  Virginia  Arts  of 
L906,  ch.   177,  Code  Supp.,   1910,  p.  658. 

Contra.  -Mayer  v.  Old.  51  Mo.  App. 
214. 

It  is  provided  by  statute  in  Virginia 
that    a    non-suit    is    not    allowed    after 
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Where  a  case  has  been  finally  submitted  to  the  court  without  any  reser- 
vation, after  the  evidence  and  arguments,  it  is  too  late  for  plaintiff  to 
take  a  nonsuit,68  as  it  is  also  where  a  judge  has  announced  his  opinion 
and  is  about  to  enter  judgment  accordingly.'' ' 

But  in  Missouri  it  has  been  held  that  a  nonsuit  may  be  taken  after 
the  law  is  declared,  or  even  after  the  court  has  announced  its  intention 
to  direct  a  verdict  for  the  defendant.65 

3.  Before  Verdict  or  Decree.  —  At  common  law  the  plaintiff  had 
a  right  to  abandon  an  action  and  become  nonsuit  at  any  time  before  a 
verdict,  if  not  before  judgment.68  The  general  rule  is  that  the  plaintiff 
may  discontinue  his  suit  without  prejudice  at  any  time  before  a  verdict 
is  rendered  by  a  jury,  or  judgment  or  decree  entered  in  cases  tried 
by  the  court."7 


joinder  in  demurrer  to  the  evidence. 
Acts  of  1906,  ch.  177;  Code  Supp., 
1910,   p.   65S. 

63.  U.  S.— Aetna  Life  Ins.  Co.  v. 
Board  of  Conns.,  79  Fed.  575,  25  C.  C. 
A.  94.  Kan. — Warner  r.  Warner,  83 
Kan.  54S.  112  Pac  97.  Mo.— Lawyers' 
Co-op.  Pub.  Co.  v.  Gordon,  173  Mo.'  139, 
73  S.  W.  155;  Board  r.  United  States 
Fidelity  &  Guar.  Co.,  155  Mo.  App.  109, 
134  S.  W.   18. 

64.  Hays  p.  Turner,  23  Iowa  214. 

65.  Chicago,  etc.  B.  Co.  v.  Metalstaff, 
101  Fed.  769,  41  C.  C.  A.  669;  Wood 
V.  Nortman,  85  Mo.  298;  Lawrence  V. 
Shreve,  26  Mo.  492;  Templeton  v.  Wolf, 
19   Mo.   101. 

66.  U.  S.— Ball  v,  Trenholm,  45  Fed. 
588.  Me. — Washburn  v.  Allen,  77  Me. 
344.  Mass. — Carpenter  v.  New  York, 
etc.  R.  Co.,  184  Mass.  98,  68  N.  E. 
28;  Derick  v.  Taylor,  171  Mass.  444,  50 
N.  E.  1038.  Mich.— Merchants'  Bank 
v.  Schulenberg,  54  Mich.  49,  19  N.  W. 
741.  Mo. — Strottman  v.  St.  Louis,  etc. 
R.  Co.,  228  Mo.  154,  128  S.  W.  187. 
N.  H.— Benton  v.  Bellows,  61  N.  H. 
107.  N.  J. — Dobkins  v.  Dittmers,  76 
N.  J.  L.  235,  69  Atl.  1013;  Bauman  v. 
Whiteley,  57  N.  J.  L.  487,  31  Atl.  982. 
Eng. — Outhwaite  r.  Hudson,  7  Exch. 
380,  21  L.  J.  Exch.  151. 

Before  verdict,  but  not  before  judg- 
ment, is  laid  down  in  2  Tidd's  Pr. 
(Third  Am.  ed.)  867. 

This  rule  has  been  abolished  in  Eng- 
land by  order  of  court  under  the  Judi- 
cature Act. 

67.  TJ.  S.— United  States  V.  Norfolk 
&  W.  R.  Co.,  118  Fed.  320,  55  C.  C. 
A.  320;  Stewart  v.  Gray,  1  Hempst.  94, 
23  Fed.  Cas.  No.  13,428a.  D.  C— Brad- 
shaw  v.   Earnshaw,   11    App.   Cas.   495. 
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Ala.— Huffstuttler  v.  Louisville  P.  Co., 
154  Ala.  291,  45  So.  418.  Fla.— Na- 
tional Broadway  Bank  r.  Lesley,  31 
Fla.  56,  12  So.  525.  Ga. — Peeples  v. 
Root,  4S  Ga.  592.  111.— Pingrev  ». 
Rulon,  246  111.  109,  92  N.  E.  592;  Reilly 
v.  Reilly,  139  111.  ISO.  28  N.  E.  960; 
Gage  v.  Bailey,  119  111.  539,  9  N.  E. 
199;  Purdy  V.  Henslee,  97  111.  389; 
Mohler  v.  Wiltberger,  74  111.  163;  Howe 
v.  Harroun,  17  111.  494.  Mass.— Hol- 
lingsworth,  etc.,  v.  Foxborough  Dist., 
171  Mass.  450,  50  N.  E.  1037.  Mich. 
Deneen  v.  Houghton,  etc.  R.  Co.,  150 
Mich.  235,  113  N.  W.  1126.  N.  C— 
Johnson  C.  S.  R.  Co.  V.  South  &  W.  R. 
Co.,  etc.,  148  N.  C.  59,  61  S.  E.  683; 
Piedmont  Mfg.  Co.  r.  Buxton,  105  N. 
C.  74,  11  S.  E.  264;  Tate  v.  Phillips, 
77  N.  C.  126.  Pa.— Savior's  Appeal,  39 
Pa.  495;  Easton  Bank  v.  Coryell,  9 
Watts  &  S.  153;  Wolf  r.  Anient 's  Exr., 
1  Grant  Cas.  150;  Kates  v.  Lewis,  2 
Clark  53,  3  Pa.  L.  J.  269.  W.  Va.— 
Thrasher  v.  Ballard,  33  W.  Va.  285, 
10   S.   E.   411. 

Plaintiff  may  be  granted  leave  upon 
payment  of  costs  to  discontinue  his  suit 
before  verdict  in  an  action  of  law  and 
before  decree  in  a  suit  in  equity,  where 
the  cause  is  not  so  far  progressed  as 
to  entitle  defendant  to  a  decree  against 
plaintiff  or  co-defendant,  and  where  no 
intervening  party  has  acquired  a  right 
to  the  retention  of  the  cause.  Inman 
r.  Hodges,  80  S.  C.  455,  61  S.  E.  958; 
Shelton  v.  Southern  R,  Co.,  80  S.  C. 
74,  61  S.  E.  220;  Forrest  v.  City  Coun- 
cil, 65  S.  C.  501,  43  S.  E.  952;  Latimer 
V.  Sullivan,  37  S.  C.  120,  15  S.  E.  798. 

The  right  of  voluntary  dismissal  ex 
ists  even  though  the  case  has  been  re- 
ferred to  an  auditor  and  is  in  process 
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4.  After  Verdict,  Decree  or  Finding.  —  Plaintiff  may  not  become 
nonsuit  after  judgment  of  the  court,68  nor  after  verdict  has  been 
rendered,  or  the  court's  finding  announced.09  This  rule  does  not 
apply  when  a  motion  for  compulsory  nonsuit  has  been  made  before 


of   determination   by   him.      Jackson   V- 
Eoane,  96  Ga.  40,  23  S.  E.  118. 

Where  a  case  has  been  remanded  by 
an  appellate  court  upholding  an  au- 
ditor's report,  and  in  effect  declaring 
that  judgment  should  be  entered  in 
conformity  to  such  report,  nevertheless 
the  right  of  the  plaintiff  voluntarily 
to  dismiss  exists  until  the  trial  judge 
announces  a  decision  striking  or  over 
ruling  exceptions  to  such  report,  or  or- 
dering a  decree  entered  in  conformity 
to  the  report.  People's  Bank  v.  Exch. 
Bank,  119  Ga.  366,  46  S.  E.  416. 

Massachusetts  Rule. — Plaintiff  may 
become  nonsuit,  even  at  the  close  of 
the  evidence  except  where  a  set-off  has 
been  filed.  Cunningham  V.  Davis,  175 
Mass.  213,  56  N.  E.  2;  Taft  r.  Church, 
164  Mass.  504,  41  N.  E.  671;  Truro 
V.  Atkins,  122   Mass.   418. 

Georgia  Practice. — The  rule  in  Geor- 
gia is  that  the  plaintiff's  right  to  dis- 
miss cannot  be  exercised  after  a  ver- 
dict or  a  finding  by  a  judge  which  is 
equivalent  thereto  has  been  reached,  if 
he  has  acquired  actual  knowledge  of 
the  verdict  or  finding,  whether  the 
same  has  been  published  or  not;  but 
knowledge  of  the  possible  result  of  the 
case  does  not  operate  to  take  away 
the  right  of  voluntary  dismissal.  Peo- 
ple's Bank  v.  Exch.  Bank,  119  Ga. 
366,  46  S.  E.  416;  Brunswick  Geo.  Co. 
v.  E.  E.  Co.,  106  Ga.  272,  32  S.  E. 
92,  71  Am.  St.  Eep.  249;  Meador  v. 
Bank,  56  Ga.  605;  Cherry  v.  B.  &  L. 
Assn.  55  Ga.  19;  Peeples  v.  Eoot,  48 
Ga.  592;  Bank  r.  Eawls,  7  Ga.  191,  50 
Am.  Dec.  394. 

Pennsylvania  Practice. — Plaintiff  is 
not  allowed  to  suffer  voluntary  nonsuit 
after  the  jury  have  agreed  upon  their 
verdict,  sealed  the  same  and  separated, 
unless  such  nonsuit  shall  be  specially 
allowed  by  the  court  for  cause  shown. 
Act  of  April  16,  1903;  3  Purdon's  Dig. 
322. 

68.  U.  S.— Conn.  &  P.  E.  E.  Co.  V. 
Hendee,  27  Fed.  678;  Ball  V.  Trenholm, 
45  Fed.  588;  Stevens  V.  The  Railroads, 
4  Fed.  97.  Ga.— Cook  V.  Walker,  24 
Ga.   331.     111.— Morgan   v.   Hays,   1   111. 


126.  Ind. — Long  v.  Thwing,  9  Ind. 
179.  Ky. — Turpin  v.  Turpin,  3  J.  J. 
Marsh.  327.  Miss. — State  v.  Powers, 
52  Miss.  198.  N.  Y. — Simpson  v.  Brew- 
ster, 9  Paige  245;  Cummins  V.  Bennett, 
8  Paige  79;  Pieabia  v.  Everard,  4  How. 
Pr.  113.  N.  C— Mauney  v.  Long,  91 
N.  C.  170.  Pa.— Kreider  v.  Mehaffy, 
10  Pa.  Co.  Ct.  412.  S.  C. — Bossard  v. 
Lester,  2  McCord  Eq.  419.  S.  D.— Todd 
v.  Todd,  7  S.  D.  174,  63  N.  W.  777. 

After  a  decree  plaintiff  may  only 
dismiss  upon  consent,  where  all  parties 
are  interested  in  the  decree,  and  any 
party  may  take  such  steps  as  he  may 
be  advised  to  have  the  effect  of  it. 
Johnson  C.  S.  R.  Co.  v\  South.  &  W. 
E.  Co.,  148  N.  C.  59,  61  S.  E.  683; 
Purnell  v.  Vaughan,  Barnes  &  Co.,  80 
N.  C.  46. 

69.  Conn. — McCurdy  i\  Mather,  1 
Kirby  273.  Ga. — Meador  v.  Dollar 
Savings  Bank,  56  Ga.  605;  Merchants 
Bank  v.  Eawls,  7  Ga.  191,  50  Am.  Dec. 
394.  111.— Eoss  v.  City  of  Chicago,  12 
111.  366.  Ind.— Cohn  v.  Eumely,  74  Ind. 
120;  Beard  v.  Becker,  69  Ind.  498; 
Eandles  r.  Eandles,  63  Ind.  93;  Hal- 
stead  v.  Sigler,  35  Ind.  App.  419,  74 
N.  E.  257.  Mass. — Locke  v.  Wood,  16 
Mass.  317.  Miss. — Hogue  V.  Llewellyn, 
42  Miss.  302.  Mo.— Eeed  v.  Eeed,  39 
Mo.  App.  473.  N.  Y. — Downing  v. 
Mann,  9  How.  Pr.  204;  Learned  v. 
Tillotson,  16  Jones  &  S.  239.  S.  C. 
Magwood  v.  Milne,  12  Eich.  L.  474. 
Tex. — Masterson  V.  McKelvy  (Tex.  Civ. 
App.),  21  S.  W.  1005. 

Texas  Practice.— Where  a  case  is 
tried  by  a  judge  a  nonsuit  may  be 
taken  at  any  time  before  the  decision 
is  announced.  Tex.  Rev.  St.,  1895, 
§1301.  But  plaintiff  may  not  take  a 
nonsuit  after  information  from  the 
judge  as  to  what  the  decision  will  be. 
Kidd  v.  McCracken  (Tex.  Civ.  App.), 
134  S.  W.  839. 

It  has  been  held  in  Indiana,  how- 
ever, under  a  similar  statute,  that  an 
oral  statement  of  the  judge  did  not 
constitute  an  announcement.  Crafton 
;;.  Mitchell,  134  Ind.  320,  33  N.  E. 
1032. 
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verdict  and  a  decision  thereof  reserved  by  consent  of  parties  until 
after  verdict  has  been  rendered.70 

Where  an  interlocutory  decree  lias  been  made  by  which  the  defend- 
ant has  acquired  rights  which  he  did  not  have,  or  which  had  not 
been  determined  when  the  suit  was  brought,  the  plaintiff  may  not 
of  right  dismiss  his  bill;71  but  the  court,  in  the  exercise  of  its  dis- 
cretion, will  ordinarily  allow  dismissal  after  such  decree  if  nothing 
has  been  done  which  materially  affects  the  rights  or  situation  of  the 
parties  so  as  to  render  it  inequitable  to  leave  the  defendant  without  a 
final  adjudication  upon  the  merits. 7- 

5.  In  Vacation.  —  It  is  provided  by  statute  in  a  number  of  states 
that  plaintiff  may  become  nonsuit  or  dismiss  in  vacation.7'*  It  is  also 
provided  by  statute  in  numerous  states  that  an  action  may  be  dismissed 
or  nonsuit  entered  upon  written  request  to  the  clerk,  if  no  counter- 
claim or  answer  setting  up  affirmative  relief  has  been  filed  by  the 
defendant.74    Such  statutes  are  not  exclusive,  however,  and  nonsuit  or 


70.  Bail  r.  New  York,  etc.  E.,  201 
N.  Y.  355,  94  N.  E.  863;  Patley  v.  Egan, 
200  N.  Y.  83,  93  N.  E.  267;  Glennon 
r.  Erie  E.  E.  Co.,  86  App.  Div.  39,  83 
N.  Y.  Supp.  S75,  affirmed,  180  N.  Y.  562, 
73  N.  E.  1124;  Gaspers  v.  Dry  Dock, 
etc.  Co.,  47  N.  Y.  Supp.  961. 

71.  U.  S.— Chicago  &  A.  E.  Co.  v. 
Union  E.  M.  Co.,  109  U.  S.  702,  3  Sup. 
Ct.  594,  27  L.  ed.  1081;  American  Bell 
Tel.  Co.  V.  Western  U.  Tel.  Co.,  21 
U.  S.  App.  627,  16  C.  C.  A.  367,  69 
Fed.  666.  Md.— Hall  v.  McPherson,  3 
Bland  529.  Mass. — Hollingsworth  & 
Co.  v.  Foxborough  Water  Supply  Dist., 
171  Mass.  450,  50  N.  E.  1037.  Mich. 
Wyatt  V.  Sweet,  48  Mich.  539,  12  N. 
W.  692,  13  N.  W.  525.  N.  C— Boyle 
V.  Stallings,  140  N.  C.  524,  53  S.  E. 
346;  Bynum  V.  Powe,  97  N.  C.  374, 
2   S.    E.    170. 

72.  Hollingsworth,  etc.  v.  Foxbor- 
ough, etc.  Dist.,  171  Mass.  450,  50 
N.  E.  1037;  Piedmont  Mfg.  Co.  r.  Bux- 
ton, etc.,  105  N.  C.  74,  16  S.  E.  264. 

73.  la.— McClain's  Eev.  St.,  §4055. 
Miss.— Code,  1906,  §803.  Mo.— Ann. 
St.,  1906,  §797.  Neb— Cobbev's  Ann. 
St.,  §1420.  Ohio.— Gen.  Code,  1905, 
§11,586.     Term.— Code,   §4940. 

Arkansas. — Plaintiff  may  dismiss  in 
vacation  on  payment  of  costs,  except 
in  an  action  to  recover  possession  of 
specific  personal  property,  when  the 
property  has  been  delivered  to  the 
plaintiff.     Dig.   of  St.,   §6168. 

Georgia.  — "The  plaintiff,  in  any  ac- 
tion, in  any  court,  may  dismiss  his  ac- 
tion, either  in  vacation  or  term  time, 
and    if    done    in    term    time,    the    clerk 
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or  justice  shall  enter  such  dismissal 
on  the  docket."     Code,   §5627. 

Indiana. — Plaintiff  may  dismiss  his 
action  in  vacation.  The  clerk  shall 
enter  written  dismissal  in  the  order 
book,  and  the  court  shall  enter  .judg- 
ment accordinglv  at  the  next  term. 
Burns'    Eev.,    1908,    §339. 

Texas. — The  plaintiff  may  enter  a 
discontinuance  in  the  docket  in  vaca- 
tion, in  any  suit  wherein  the  defend- 
ant has  not  answered,  on  the  payment 
of  all  costs  that  have  accrued  therein. 
Tex.  Civ.  St.,  §1258. 

74.  OaL— Code  Civ.  Proc,  §581, 
subd.  1.  Colo.— Code,  1877,  §148; 
Mills'  Ann.  Code,  §166.  Idaho.— Fahey 
v.  Belcher,  32  Pac.  1135.  Me.— Eev. 
St.,  ch.  84,  §80.  Mass. — Eev.  Laws, 
ch.  174,  §8.  Mich.— Comp.  St.,  §10,081. 
Minn.— Eev.  Laws,  1905,  §4195.  Mont. 
Code  Civ.  Proc,  §6714.  N.  J.— PI.  T., 
1898,  p.  613;  Comp.  St.,  Vol.  2,  p.  2000, 
§150.  Ore. — Code  Civ.  Proc,  §246. 
Utah.— Comp.  Laws,  1907,  §3181.  Va. 
Code,  1904,  §3303.  Wash.— Eem.  & 
Bal.  Code,  §408. 

Alabama. — Plaintiff  may  dismiss  in 
vacation  by  having  the  clerk  make 
entry  of  dismissal  on  docket.  Tf  sum- 
mons has  been  served,  defendant  must 
be  given  notice  of  intended  dismissal. 
Civ.   Code,   §5357. 

Georgia. — Petition  may  be  dismissed 
by  petitioner  at  any  time,  either  in 
term  or  vacation,  if  defendant's  rights 
are  not  thereby  prejudiced.  If  claims 
by  way  of  set-off,  or  otherwise,  have 
been  set  up  by  answer,  the  dismis- 
sal    of     petition     shall     not     interfere 
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dismissal  may  be  had  by  motion  in  open  court.75 

In  North  Carolina  it  has  been  held  that  a  nonsuit  may  be  heard  and 
determined  out  of  term  by  consent,76  and  that  on  appeal  an  objection 
thereto  will  not  be  considered.77 

6.  After  Adverse  Instruction  or  Ruling.  —  Generally,  plaintiff 
may  take  a  nonsuit  after  an  adverse  decision  or  ruling.78  The  weight 
of  authority  seems  to  be  that  the  plaintiff  may  nonsuit  after  a  motion 
to  direct  a  verdict  for  the  defendant  has  been  sustained,  or  an  instruc- 
tion tantamount  to  a  demurrer  to  the  evidence  has  been  allowed.71' 
This  rule  is  not  dependent  upon  statute,  but  apparently  upon  an 
interpretation  of  common-law  principles.80  The  contrary  has  also  been 
held.81 

7.  Rule  in  Federal  Court.  —  The  weight  of  authority  is  that,  where 
a  state  law  provides  at  what  stage  of  the  proceedings  nonsuit  may 
be  taken,  federal  courts,  upon  the  law  side,  follow  such  state  prac- 
tice;82 but  it  has  been  held  in  the  fourth  circuit,  that  where  a  ver- 


with  the  defendant's  right  to  a  hear- 
ing and  trial  on  such  claim  in  that 
proceeding.     Code,    §5548. 

75.  Eichards  i>.  Bradley,  129  Cal. 
670,  62  Pac.  316;  McDonald  V.  Califor- 
nia Timber  Co.,  2  Cal.  App.  165,  83 
Pac.  172. 

76.  Gatewood,  etc.  v.  Leak,  99  N.  C. 
363,  6  S.  E.  706;  Bynum  V.  Powe,  97 
N.  C.  374,  2  S.  E.  170. 

77.  Gatewood,  etc.  v.  Leak,  99  N.  C. 
363,   6   S.   E.   706. 

78.  D.  C. — Jackson  V.  Merritt,  21 
D.  C.  276.  Ga. — Greenfield  &  Brown 
V.  Vason,  74  Ga.  126.  111.— Mundhenke 
v.  Mundhenke,  64  111.  App.  122.  la. 
Oppenheimer  v.  Ellmore,  109  Iowa  196, 
80  N.  W.  307;  Pisel  v.  Mt.  Vernon, 
etc.,  99  N.  W.  568;  Harris  v.  Beam, 
46  Iowa  IIS.  Kan.— Pugsley  V.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  69  Kan.  599,  77 
Pac.  579.  Ky. — Wilson  v.  Dupree,  24 
Ky.  L.  Eep.  1456,  71  S.  W.  645.  Mo. 
Meramec  Iron  Co.  r.  Gaddy,  83  Mo. 
13S;.Hageman  v.  Moroland,  33  Mo.  86; 
Lawrence  r.  Shreve,  26  Mo.  492.  N.  O. 
Tiddy  V.  Harris,  101  N.  C.  589,  8  S.  E. 
227.  Pa. — La  Croix  ??.  Macquart,  1 
Miles  156.  Tex.— Lockett  r.  Ft.  Worth 
&  R.  G.  R.  Co.,  78  Tex.  211,  14  S.  W. 
564;   Austin  v.  Townes,  10   Tex.  24. 

79.  la. — Arpy  v.  Iowa  B.  Mfg.  Co., 
150  Iowa  431,  130  A'.  W.  393;  Oppen- 
heimer V.  Elmore,  109  l;i.  196,  80  N. 
W.  307.  Ky. — Wilson  v.  Sullivan,  112 
S.  W.  1120.  Mo. — Cray  r.  Ward,  234 
M.o  291,  136  S.  W.  405.  "  N.  C  — Everett 
r.  Williams,  152  N.  C.  117,  67  S.  E. 
265. 


80.  Knight  v.  Illinois  C.  E.  E.  Co., 
180  Fed.  368,  103  C.  C.  A.  514;  Pescud 
v.  Hawkins,  71  N.  C.  299. 

81.  Wright  V.  Southern  Ey.  Co.,  80 
Fed.  260. 

New  Jersey. — Plaintiff  may  nonsuit 
after  motion  by  defendant  to  direct  a 
verdict,  before  determination  thereof 
by  court  (Greenfield  v.  Gary,  70  N.  J. 
L.  613,  57  Atl.  269;  Bauman  v.  White- 
ley,  57  N.  J.  L.  487,  31  Atl.  982) ;  but 
after  the  court  has  passed  upon  such 
motion  and  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  it 
is  too  late  for  plaintiff  to  nonsuit  (Dob- 
kins  v.  Dittmers,  76  N.  J.  L.  235,  69 
Atl.  1013). 

82.  Central  Transp.  Co.  V.  Pullman 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  55;  Knight  v.  Illinois 
Cent.  R.  Co.,  180  Fed.  368,  103  C.  C.  A. 
514;  Meyer  V.  National  Biscuit  Co., 
168  Fed.  906,  94  C.  C.  A.  335;  Chicago, 
M.  &  St.  P.  R.  Co.  v.  Metalstaff,  101 
Fed.  769,  41  C.  C.  A.  669;  Duffy  V. 
Glucose  S.  E.  Co.,  141  Fed.  206;  Drum- 
mond  V.  Louisville  &  N.  R.  Co.,  109 
Fed.  531;  McCabe  V.  Southern  R.  Co., 
107  Fed.  213;  Gassman  V.  Jarvis,  94 
Fed.  603;  Wolcott  v.  Studebaker,  34 
Fed.   8,   13. 

"We  recently,"  said  Judge  Denison, 
"quite  fully  considered  the  situation 
which  arises  when  the  court  uas  an- 
nounced its  intention  to  direct  a  ver- 
dict against  the  plaintiff,  and  when 
the  plaintiff  then  seeks  wduntarily  to 
dismiss.  This  was  in  Knight  V.  Til. 
Cent.  R.  R.  Co.,  180  Fed.  368,  103  C.  C. 
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diet  may  be  directed  the  court    may    deny    a    motion    for    nonsuit.S;! 

D.     Nonsuit  as  to  Pabt  of  Defendants.  —  1.      Defendants    Not 

Served.  —  Dismissal  as  to  a   part  of  the  defendants  not  served  may 

be  had  without  affecting  the  proceedings  against  the  other  defendants.*4 


A.  51  I.  The  statute  of  Kentucky, 
there  considered,  which  declared  that 
plaintiff  had  the  right  of  dismissal  at 
any  time  prior  to  final  submission  to 
the  jury,  is  identical  in  language  with 
the  Ohio  statute  here  involved  (Ohio 
Gen.  Code,  §11,586).  In  that  ease  we 
held  that  such  a  statute  was  applicable 
in  the  federal  courts  sitting  in  that 
state,  and  that  the  federal  courts  musl 
follow  the  rule  of  construction  adopted 
by  the  courts  of  that  state.  We  are 
now  told  that  the  Supreme  Court  of 
Ohio,  in  Turner  v.  Pope  Motor  Car  Co., 
7!i  Ohio  St.  1")3,  86  N.  E.  651,  has  con- 
strued this  statute,  and  has  held  that 
under  such  circumstances  the  defend- 
ant is  entitled  to  have  judgment  en- 
tered in  his  favor.  If  that  is  the  rul- 
ing of  the  Ohio  Supreme  Court,  the  ac- 
tion of  the  trial  court  herein  was  error; 
luit  if  the  decision  of  the  Ohio  Supreme 
Court  does  not  apply  to  such  a  situa- 
tion as  that  now  under  review7,  then 
we  must  follow  our  own  view  of  the 
statute's  meaning.  The  question  here 
involved  is,  not  wrhether  the  plaintiff 
had  the  arbitrary  right  to  discontinue 
without  prejudice,  but  whether  the 
trial  court  had  the  power  to  permit 
plaintiff  so  to  do  —  a  very  different 
question.  In  the  Turner  case  the  trial 
court  had  refused  the  plaintiff  this 
privilege,  the*  plaintiff  had  alleged  er- 
ror, and  no  point  was  decided,  except- 
ing that  the  plaintiff  did  not  have  the 
absolute  right  to  take  this  course.  We 
think  the  statute  was  not  intended  to 
prevent  a  trial  judge  from  permitting 
such  a  discontinuance,  when,  in  his 
discretion,  he  thinks  the  plaintiff  should 
have  another  opportunity  to  present 
the  case.  It  seems  obvious  that  if, 
at  the  close  of  plaintiff's  case,  it  lacks 
some  essential,  so  that  a  verdict  against 
him  must  be  directed,  and  this  con- 
clusion has  been  announced  by  the 
judge,  it  may  often  be  entirely  proper 
that  the  court  should  open  up  the  case, 
and  permit  further  proof  to  cure  the 
defect,  and  that  in  a  proper  case  the 
court  can,  and  should,  by  withdrawing 
a  juror,  bring  about  a  continuance,  and 
another  trial.  If  the  court  has  the 
power  so  to  withdraw  a  juror,  for  the 
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purpose  of  giving  the  plaintiff  another 
trial  in  the  same  court,  the  same  power 
must  exist,  though  the  purpose  of  its 
exercise  is  different.  We  are  satisfied 
that  in  a  case  like  this  the  only  ques- 
tion existing  for  review  is  whether 
there  was  an  abuse  of  discretion." 
Worthington  r.  McGough,  192  Fed.  512, 
112  C.   C.  A.  339. 

It  has  been  held  that  the  federal 
court,  in  the  exercise  of  sound  judicial 
discretion,  may  refuse  to  permit  plain- 
tiff to  nonsuit,  but  after  all  his  evi- 
dence has  been  introduced  and  after 
defendant  has  made  a  motion  to  in- 
struct for  a  verdict  in  his  behalf  and 
the  court,  having  passed  favorably  upon 
such  motion,  may  direct  a  verdict  in  fa- 
vor of  the  defendant.  Parks  v.  Southern 
R.  Co.,  143  Fed.  276,  74  C.  C.  A.  414. 
See  also  Randall  v.  Baltimore  &  O.  R. 
Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  27 
L.  ed.  1003;  Griggs  v.  Houston,  104 
U.  S.  553,  26  L.  ed.  840;  Bowditch  v. 
Boston,  101  U.  S.  16,  25  L.  ed.  980; 
Herbert  v.  Butler,  97  U.  S.  319,  24  L. 
ed.  958;  Pleasants  v.  Fant,  22  Wall. 
(U.   S.)    116,   22   L.   ed.   780. 

See    the   title    "Verdict." 

83.  Parks  v.  Southern  R.  Co.,  143 
Fed.  276,  74  C.  C.  A.  414;  Huntt  V. 
McNamee,  141  Fed.  293,  72  C.  C.  A. 
141. 

84.  Ala. — Smith  v.  Robinson,  11  Ala. 
270;  Sartin  v.  Weit,  3  Stew.  &  P.  421; 
McRae  V.  Foster,  2  Stew.  &  P.  143; 
Martin  ;;.  Townsend,  2  Stew.  329; 
"Wade  v.  Robinson,  1  Stew.  423.  Cal. 
Harney  v.  Corcoran,  60  Cal.  314.  111. 
Flinn  v.  Barlow,  16  111.  39.  Ind.— Daw- 
son v.  Wilson,  55  Ind.  216;  Lowe  V. 
Blair,  6  Blackf.  282.  Ky.— Caldwell 
v.  Price,  Hard.  69.  Miss. — Harrison  r. 
Agricultural  Bank,  2  Sined.  &  M.  307. 
Ohio. — Harbeson  v.  Gano,  1  Ohio  Dec. 
(Reprint)  57,  396.  Tex. — Hopkins  v. 
Keith,  27  Tex.  91;  Robinson  v.  Matti- 
son,  25  Tex.  Supp.  451;  Cook  v.  Phil- 
lips, 18  Tex.  31;  Ellis  v.  Park,  8  Tex. 
205;  Williams  v.  McNeil,  5  Tex.  381. 

Alabama.  —  Plaintiff  proceeding 
against  joint  defendants  may  discon- 
tinue on  those  on  whom  summons  is 
not  served  and  proceed  to  judgment 
on   others.     Civ.   Code,   §2502. 
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2.  In  Actions  Ex  Delicto.  —  In  actions  of  tort  plaintiff  may  dismiss 
as  to  one  or  more  defendants  and  proceed  against  those  remaining 
without  his  rights  against  the  latter  being  thereby  affected.S3  After  a 
verdict  is  rendered  fixing  joint  liability,  the  plaintiff  may  have  judg- 
ment entered  as  to  one  defendant  alone,  as  there  is  no  contribution 
among  wrong-doers,  and  such  proceeding  is  tantamount  to  a  dismissal 
as  to  the  other  defendant;  or  plaintiff  may  dismiss  after  verdict  as 
to  some  defendant  and  take  judgment  as  to  the  remainder.86 

3.  In  Actions  Ex  Contractu.  —  Discontinuance  in  actions  upon  con- 
tract as  to  one  defendant  works  a  discontinuance  as  to  all,87  except 


This  statute  works  no  change  in  the 
common  law  in  actions  ex  delicto. 
Montgomery  G.  L.  Co.  v.  Montgomery 
&  E.  B,  Co.,  86  Ala.  372,  5  So.  735; 
Slade  V.  Street,  77  Ala.  576. 

85.  U.  S. — United  States  v.  Linn, 
1  How.  104,  11  L.  ed.  64;  Texas  Pae. 
E.  Co.  v.  Sheftell.  133  Fed.  722,  66 
C.  C.  A.  552.  Ala. — Wright  v.  Sample, 
162  Ala.  222,  50  So.  268;  Strickland 
v.  Wedgeworth,  154  Ala.  654,  45  So. 
653;  Montgomery  Gaslight  Co.  V.  Mont- 
gomery &  E.  E.  Co.,  86  Ala.  372,  5  So. 
735.  111. — Xordhaus  v.  Vandalia  E.  Co., 
242  111.  166,  89  X.  E.  974;  Postal  Tel. 
C.  Co.  v.  Likes,  225  111.  249,  80  N.  E. 
136;  Callaghan  v.  Myers,  89  111.  566; 
Chicago  Cons.  Trac.  Co.  r.  Kinane,  138 
111.    App.    636.      Ely.— Eiley   v.    McGee, 

1  A.   K.   Marsh.   432;   Prince    v.   Flynn, 

2  Litt.  240.  Mass. — Matheson  V. 
O'Kane,  97  X.  E.  638;  Bosworth  V. 
Sturtevant,  2  Cush.  392.  Mich.— 
Thomas  v.  Hoffman,  22  Mieh.  45.  Mo. 
Berkson  v.  Kan.  C.  C.  E.  Co.,  144  Mo. 
211,  45  S.  W.  1119.  N.  J.— Allen  v. 
Craig,  13  N.  J.  L.  294.  N.  Y.— Dyett 
v.  Hyman,  129  N.  Y.  351,  29  N.  E. 
261,  26  Am.  St.  Eep.  533;  Lord  v.  Tif- 
fany, 98  N.  Y.  412;  Williams  r.  Shel- 
don, 10  Wend.  654;  Lipp  V.  Otis  Bros. 
&  Co.,  28  App.  Div.  228,  51  N.  Y.  Supp. 
13;  Hall  v.  Rochester,  3  Cow.  374;  Pop- 
ham  r.  23rd  S.  E.  Co.,  16  Jones  &  S. 
229.  Pa.— Booth  v.  Dorsey,  202  Pa. 
381,  51  Atl.  993;  Turton  v.  Powelton 
Elec.  Co.,  185  Pa.  406,  39  Atl.  1053; 
Arundel  v.  Springer,  71  Pa.  398; 
Weakly  v.  Eoyer,  3  Watts  460.  S.  C. 
Pearson  v.  Stroman,  1  Nott.  &  McC. 
354.  Tex.— Temple  Elec.  Light  Co.  V. 
Halliburton  (Tex.  Civ.  App.),  136  S. 
W.  584;  Equitable  Life  Assur.  Co.  v. 
Lester  (Tox.  Civ.  App.),  110  S.  W.  499; 
Sexton,  etc.  Co.  v.  Sexton,  18  Tex.  Civ. 
App.  190,  106  S.  W.  728.  Utah.— Groot 
v.  Oregon   S.   L.   E.   Co.,   34  Utah   152, 


96  Pac,  1019.  Vt.— Sloan  r.  Herrick, 
49  Vt.  327.  Va. — Ivanhoe  Furnace 
Corp.  v.  Crowder's  Admr.,  110  Va.  387, 
66  S.  E.  63;  Walton,  etc.  v.  Miller's 
Admx.,  109  Va.  210,  63  S.  E.  458; 
Staunton  Mut.  Tel.  Co.  v.  Buchanan, 
108  Va.  810,  62  S.  E.  928.  W.  Va. 
Bloss  v.  Plymale,  3  W.  Va.  393,  100 
Am.  Dec.  753. 

Where  a  joint  suit  is  brought  against 
a  number  of  defendants  and  evidence 
shows  that  one  of  them  was  not  con- 
nected with  the  tort,  a  nonsuit  may  be 
entered  as  to  such  defendant,  or  a  per- 
emptory instruction  given  to  the  jury 
to  find  for  him.  Minnich  r.  Lancaster 
&  C.  E.  E.  Co.,  203  Pa.  632,  53  Atl. 
501;  Wiest  V.  Electric  Traction  Co.,  200 
Pa.  148,  49  Atl.  891. 

86.  111.— Postal  Tel.  Co.  r.  Likes, 
225  111.  249,  80  X.  E.  136;  Illinois  Cen- 
tral E,  E.  Co  V.  Foulkes,  191  111.  57, 
60  X.  E.  890;  Davis  r.  Taylor,  41 
111.  405.  Mass. — Munroe  v.  Carlisle, 
176  Mass.  199,  57  X.  E.  332.  Miss. 
Hardy  V.  Thomas,  23  Miss.  544,  57 
Am.  Dec.  152. 

87.  U.  S. — United  States  v.  Linn,  1 
How.  104.  11  L.  ed.  64;  Walker  v. 
Windsor  X.  B.,  65  Fed.  76,  5  C.  C.  A. 
421,  5  U.  S.  App.  423.  Ala.— Jones  v. 
Engelhardt,  78  Ala.  505;  Kendall  V. 
Lassiter,  68  Ala.  181;  Huff  v.  Davison, 
44  Ala.  273;  Fennell  v.  Masterson.  43 
Ala.  268;  Whitaker  r.  Van  Horn,  43 
Ala.  255;  Caruthers  v.  Mardis'  Admrs., 
3  Ala.  599;  Xorwood  v.  Eossiter,  3  Ala. 
134;  Sadler  v.  Houston,  5  Stew.  &  T. 
205.  Ark. — Pleasants  v.  Bank  of  State, 
8  Ark.  456;  Sillivant  v.  Eeardon,  5 
Ark.  140;  Frazier  v.  Bank  of  State,  4 
Ark.  509.  D.  C. — Linn  r.  Hoover,  6 
Mackey  298.  Fla  —  Hale  V.  Crowell,  2 
Fla.  534.  Ga. — Zorn  v.  Lamar,  71  Ga. 
80.  111.— Tolman  r.  Spaulding,  4  HI.  13. 
Ind. — Britton  v.  Wheeler,  8  Blackf.  31; 
Klinger  v.  Brownell,  5  Blackf.  332.    la. 
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where  the  one  as  to  whom  the  action  is  dismissed  is  an  unnecessary  or 
improper  party.88  Upon  discontinuance  as  to  part  of  the  defendants, 
those  remaining  have  the  right  to  put  in  a  plea  of  abatement  puis 
darrein  continuance  that  the.se  parties  as  to  whom  the  action  has 
been  dismissed  are  jointly  bound  with  them.80  However,  .where  there 
is  a  contractual  liability  which  is  both  joint  and  several,  it  has  been 
held  that  dismissal  as  to  one  defendant  does  not  work  a  dismissal  as 
to  all.80  This  is  true  with  respect  to  parties  to  negotiable  instruments.1'1 
Matters  of  Personal  Defense. — The  rule  that  in  actions  ex  contractu 
a  discontinuance  as  to  one  defendant  works  a  discontinuance  as  to 
all  is  subject  to  the  exception  that  where  a  defendant  gives  in  evidence 
a  personal  disability  which  constitutes  a  bar  against  himself  only, 
such  as  infancy,  bankruptcy,  coverture,  lunacy  and  the  like,  a  dis- 
missal as  to  such  defendant  does  not  affect  the  proceedings  against 
the  others.92 


Quigley  v.  Merritt,  4  Iowa  475.  Ky. 
Coleman  V.  Edwards,  2  Bibb  595; 
Shields  r.  Perkins,  2  Bibb  227.  Mich. 
J.  A.  Fay  &  Co.  v.  Jenks,  78  Mich.  312, 
44  N.  W.  380;  Munn  V.  Haynes,  46 
Mich.  140,  9  N.  W.  136;  Anderson  V. 
Eobinson,  38  Mich.  407.  N.  Y.— Hall 
V.  Bockester,  3  Cow.  374. 

Contra. — Miss.— Woodhouse  v.  Lee, 
0  Smed.  &  M.  161.  Mo.— Brown  V. 
Pearson,  8  Mo.  159.  N.  0. — Governor 
r.  Welch,  25  N.  C.  249. 

Non-Joinder  in  Actions  Ex  Contrac- 
tu.— The  general  rule  at  common  law 
is  that  under  a  declaration  against  two 
defendants  in  an  action  ex  contractu 
and  a  joint  plea,  the  plaintiff  cannot 
recover  without  establishing  a  joint 
liability,  and  that  a  dismissal  or  dis- 
continuance as  to  one  defendant  effects 
a  discontinuance  as  to  the  entire  ac- 
tion. Mayer  V.  Brensinger,  180  111. 
110,  54  N.  E.  159,  72  Am.  St.  Eep. 
196. 

Where  an  attorney  for  joint  defend- 
ants stipulates  for  a  discontinuance  as 
to  one  of  them,  the  others  having  prac- 
tically acquiesced,  cannot  urge  the  non- 
joinder in  bar  of  further  proceedings. 
Mayer  v.  Brensinger,  supra;  Callan  V. 
Barnes,  44  Mich.  593,  7  N.  W.  198. 

88.  State  V.  Williams,  17  Ark.  371; 
Kaspar  v.  People,  230  111.  342,  82  N. 
E.  816;  Mayer  v.  Brensinger,  180  111. 
110,  54  N.  E.  159,  72  Am.  St.  Eep. 
196;  Morrow  r.  People,  25  111.  292; 
Aten  v.  Brown,  14  111.  App.  451. 

89.  Carlton's  Admr.  v.  Euffner,  etc., 
]-2  W.  Va.  297. 

90.  TJ.  S.— Amis  v.  Smith,  16  Pet. 
303,   10  L.  ed.  973;   Smith  v.  Clapp,   15 
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Pet.  125,  10  L.  ed.  684;  Minor  v.  Me- 
chanics' Bank,  1  Pet.  46,  7  L.  ed.  47. 
111. — Massey  v.  Farmers'  N.  B.,  104 
111.  327.  Ind. — Stevenson  r.  Stunkard 
(Ind.  App.),  90  N.  E.  106.  la.— Young 
V.  Brown,  10  Iowa  537.  Miss. — Mont- 
gomery v.  Comrs.,  etc.,  7  How.  13; 
Nevitt  V.  Natchez  Steam  P.  Co.,  5  How. 
196;  Lynch  r.  Comrs.,  4  How.  377; 
Peyton  v.  Scott,  3  How.  870.  Tenn. 
Garrison  V.  Hollins,  Burton  &  Co.,  2 
Lea   684. 

Contra. — Sadler  v.  Houston,  5  Stew.  & 
P.  (Ala.)  205;  Kcebles  v.  Fod,  5  Ala. 
183;  Purefoy  v.  Hill  &  Co.,  IS  Ark. 
361. 

Georgia. — Where  an  action  ex  con- 
tractu is  brought  against  two  or  more 
defendants,  alleged  to  be  jointly  liable, 
and  the  proof,  or  the  pleadings,  shows 
there  is  no  joint  liability,  the  plaintiff 
may  dismiss  as  to  those  who  are  not 
proper  parties  to  the  action,  but  where 
the  action  is  brought  against  defend- 
ants who  are  only  jointly  liable,  the 
plaintiff  cannot  dismiss  as  to  one  and 
proceed  against  the  other,  except  in 
cases  as  provided  for  by  statute.  Lip- 
pincott  &  Co.  V.  Behre,  122  Ga.  543, 
50  S.  E.  467. 

91.  U.  S. — McAfee  r.  Doremus,  5 
How.  53,  12  L.  ed.  46;  Adams,  etc. 
r.  Addington,  16  Fed.  89.  Miss.— Wil- 
kinson v.  Flowers,  37  Miss.  579,  75 
Am.  Dec.  78.  Tex. — Daviel  V.  Brew- 
ton  (Tex.  Civ.  App.),  136  S.  W.  815; 
Dean  v.  Driffield,  8  Tex.  235,  58  Am. 
Dec.  108;  Austin  V.  Jordon,  5  Tex. 
130. 

92.  U.  S.— United  States  V.  Linn,  1 
How.  104,  11  L.  ed.  64.     Ala.— Mock  v. 
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VII.  INVOLUNTARY  NONSUIT.  —  A.  Grounds  for  Involuntary 
Nonsuit.  — 1.  Lack  of  Jurisdiction  in  Court. —  Lack  of  jurisdiction 
of  the  tribunal  in  which  the  action  is  pending  is  ground  for  dismissal.93 
Where  a  court  of  equity  has  no  jurisdiction  the  suit  will  be  dismissed,91 
but  without  prejudice  to  an  action  at  law.95 

Where  lack  of  jurisdiction  appears  upon  the  face  of  the  record, 
it  may  be  taken  advantage  of  by  motion  to  dismiss.96 


Walker,   42   Ala.   668;   Keebles  v.  Ford, 
5    Ala.    183;    Ivey    v.    Gamble,    7    Port. 
545.      111.— Kaspar    r.    People,    230    111. 
342,    82    N.    E.    816;    Mayer    v.    Bren- 
singer,   180   111.   110,   54    N.   E.   159,   72 
Am.    St.    Eep.    196;    Smith    V.    Lozano, 
1    111.    App.    171.      Ind.— Kirby   v.    Can- 
non, 9  Ind.  371.    Me. — West  v.  Furbush, 
67    Me.    17.      Mass. — Goodnow    v.    Hill, 
125  Mass.  587;  Tappan  v.  Abbott,  cited 
in   1   Pick.   502;    Woodward   v.  Newhall, 
1   Pick.   500.     Mich. — Munn   v.  Haynes, 
46   Mich.   140,   9   N.  W.   136;    Taylor   v. 
Dansby,  42  Mich.  82;  3  N.  W.  267.   N.  H. 
Farr  v.  Gate,  58  N.  II.  367.    N.  J.— Da- 
costa  v.  Davis,  24  N.  J.  L.  319.    N.  Y. 
Gamp    r.   Gifford.   7   Hill   169;   Beekman 
r.   Peck.   5   Hill  513;   Park   v.  Moore,  4 
Hill    592;    Hellman    v.    Licher,    9    Abb. 
Pr.    (N.    S.)    288;    Waterbury    Leather 
Mfg.   Go.   V.   Krause,  9   Abb.   Pr.   175n; 
Wellington  V.  Glaason,  18  How.  Pr.   10, 
9    Abb.    Pr.    175;    Cuyler    v.    Coats,    10 
How.  Pr.  141;  Butler  r.  Morris,  1  Bosw. 
329;    Fowler    v.    Elligett,    1    Sheld.    427. 
Pa.— Weist     v.    Jacobv,    62     Pa.     110; 
Burke    v.    Noble,    4  8    Pa.    168;    Com.   r. 
Nesbitt,    2    Pa.    16;    Bridman    v.    Van- 
dorslice,    2    Rawle    334.      Vt.— Allen    V. 
Butler,  9  Vt.  122. 


93.  U.  S. — Herndon  v.  Ridgway,  17 
How.  424,  15  L.  ed.  100;  Stichteuoth 
r.  Central  S.  &  G.  Exch.,  99  Fed.  1. 
Conn. — Gantoni  v.  Betts,  70  Conn.  386, 
39  Atl.  604.  111.— Roby  v.  South  Park 
Comrs.,  215  111.  200,  74  N.  E.  125. 
N.  Y.  —  Bacon  v.  Abbey  Press,  43  Misc. 
345,  87  N.  Y.  Supp.  165.  N.  C.— 
Brookshire  v.  Brookshire,  30  N.  C.  74, 
47  Am.  Dec.  341.  Tex. — Kopperl  r. 
Western  Union  Tel.  Co.,  85  S.  W.  1018; 
Western  Union  Tel.  Co.  v.  Arnold,  97 
Tex.  365,  77  S.  W.  249,  79  S.  W.  8; 
International,  etc.  Co.  v.  Voss  (Tex. 
Civ.  App.),  99  8.  W.  189;  Jones  v. 
Texas  &  N.  O.  R.  Co.,  23  Tex.  Civ. 
App.  65,  55  S.  W.  371;  Doherty  v. 
City  of  Galveston,  19  Tex.  Civ.  App. 
708,  4s  s.  W.  S04;  Eammond  v.  Lamar 
County,    18   Tex.    Civ.   App.   188,   44   S. 


W.  179.  Vt. — Sanders  v.  Pierce,  68  Vt. 
468,   35    Atl.    377. 

See  generally  on  the  subject  of  this 
section  the  titles  "Courts;"  "Federal 
Courts;"  "Equity  Jurisdiction  and 
Procedure ; "    "  Jurisdiction. ' ' 

When  a  subordinate  court  lacks  juris- 
diction of  the  amount  in  controversy, 
or  the  subject-matter,  the  case  will  be 
dismissed.  Cantoni  v.  Betts,  70  Conn. 
386,  39  Atl.  604;  Buttow  v.  Whalen, 
64   N.   J.  L.   461,   45   Atl.  981. 

Fraudulent  Joinder  of  Parties  — 
Where  an  improper  party  has  been 
knowingly  joined  in  order  to  give  the 
court  jurisdiction,  the  case  will  be  dis- 
missed. Bush  V.  Campbell,  26  Gratt. 
(Va.)    403. 

94.  Surber's  Admr.  V.  McClintic,  10 
W.  Va.  236. 

95.  Latham  v.  Hardy,  50  S.  C.  428, 
27  S.  E.  862;  Bank  v.  Dowling,  45  S. 
C.   677,  23   S.   E.   982. 

96.  U.  S.— Central  Tr.  Bank  v.  Mc- 
George,  151  U.  S.  129,  14  Sup.  Ct.  2S6, 
38  L.  ed.  98;  Susquehanna,  etc. 
Coal  Co.  v.  Blatchford,  11  Wall. 
172,  20  L.  ed.  179;  Ladew  V. 
Tenn.  Copper  Co.,  179  Fed.  245;  Stich- 
tenoth  v.  Central  S.  &  G.  Exch.,  99 
Fed.  1;  Municipal  Investment  Co.  v. 
Gardiner,  62  Fed.  954;  Connor  v.  Vicks- 
burg  &  M.  R.  Co.,  36  Fed.  273,  1  L. 
R.  A.  331;  Walker  V.  Flint,  7  Fed. 
435.  Ala. — Burns  v.  Henry,  67  Ala. 
209;  Porter  v.  Worthington,  14  Ala. 
584.  Colo.— Denver,  W.  &  P.  R.  Co. 
r.  Church,  7  Colo.  143,  2  Pa.  218.  Conn. 
Cocking  r.  Greenslit,  71  Conn.  650,  42 
Atl.  1000;  State  v.  Bulkrlev,  61  Conn. 
287,  23  Atl.  186,  192.  111.— Wakefield 
v.  Goudy,  4  111.  133.  Ind.— Gilbert  v. 
Hall,  115  Ind.  549,  18  N.  E.  28;  Reiser 
V.  Yandes,  45  Ind.  174;  Ludwick  V. 
Beckamire,  15  Ind.  198;  Byers  r.  Un- 
ion C.  L.  I.  Co.,  17  Ind.  App.  101,  46 
N.  C.  475.  Me. — Badger  v.  Towle,  4S 
Me.  20;  I'pham  v.  Bradley,  17  Me. 
423.  Mass. — Crosby  v.  1 1  unison,  116 
Mass.    114.      R.    I.— Edwards    v.    Hop- 
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In  tlif  federal  court,  where  the  want  of  jurisdiction  is  disclosed  on 
the  face  of  the  bill,  the  defect  may  be  reached  by  demurrer,  or  taken 
advantage  of  without  demurrer  by  motion  to  dismiss.07 

The  court  of  its  own  motion,  even  thougli  no  objection  be  made, 
should  dismiss  an  action  at  any  stage  of  the  proceedings  when  it 
appears  that  it  has  no  jurisdiction,98  or  where  a  fraudulent  attempt 
has  been  made  to  confer  jurisdiction.1'9  In  federal  courts  it  is  the 
duty  of  the  court  on  its  own  motion  whenever  it  is  satisfied  that  it  is 
without  jurisdiction  to  dismiss  or  remand  the  cause.1 

2.  Defect  of  Parties.  —  When  a  defect  of  parties  is  apparent  on 
the  face  of  the  record,  a  motion  to  dismiss  will  lie,  even  in  common- 
law  proceedings.2 


kins,  5  R.  I.  13S.  Tenn.  — Parker  v. 
Porter,  4  Yerg.  81. 

Where  it  depends  upon  facts  aliunde 
the  record  should  be  presented  by  a 
plea  in  abatement.  Stichtenoth  v.  Cen- 
tral S.  &  G.  Exchange,  99  Fed.  1; 
Person  r.  Fidelity  &  Casualty  Co.,  84 
Fed.  759;  Guarantee  Co.  r.  First  Natl. 
Bank,  95  Vt.  480,  28  S.  E.  909. 

See  the  title  "Abatement,  Pleas 
of." 

The  question  of  want  of  jurisdiction 
in  the  trial  court  may  be  raised  at  any 
stage  of  the  proceedings.  U.  S. — Mc- 
Closky  v.  Cobb,  2  Bond  16,  15  Fed. 
Cas.  No.  8,702.  Conn. — Camp  v.  Stev- 
ens, 45  Conn.  92;  Banks  v.  Porter,  39 
Conn.  307.  111. — Hammond  V.  Levitt, 
181  HI.  416,  54  N.  E.  9S2;  Nigh  v. 
Dovel,  84  111.  App.  228.  N.  J.— Whalen 
r.  Buttoro,  64  N.  J.  L.  461,  45  Atl. 
981.  N.  C— Parker  v.  Southern  Ex. 
Co.,  132  N.  C.  128,  43  S.  E.  603;  Jack- 
son V.  Jackson,  105  N.  C.  433,  11  S. 
E.  173.  Okla.— Twine  v.  Carey,  2  Okla. 
249,  37  Pac.  1096.  Tex.— Able  v. 
Bloomfield,  6  Tex.  263.  Vt.— Sanders 
V.  Pierce,  68  Vt.  468,  35  Atl.  377;  Shep- 
herd v.  Beede,  24  Vt.  40;  Stoughton  V. 
Mott,  13  Vt.  175.  Va.— Western  U. 
T.  Co.  v.  Pettyjohn,  88  Va.  296,  13 
S.  E.  431.  Even  after  verdict  or,  for 
the  first  time,  in  an  appellate  court. 
Parker  r.  Southern  Exp.  .Co.,  132  N. 
C.  128,  43  S.  E.  603. 

97.  Susquehana,  etc.  Coal  Co.  v. 
Blatchford,  11  Wall.  (U.  S.)  172,  20 
L.  ed.  179;  Municipal  Investment  Co. 
v.   Gardiner,   62   Fed.   954. 

98.  U.  S. — Ellenwood  v.  Marietta 
Chair  Co.,  158  U.  S.  105,  11  Sup.  Ct. 
771,  39  L.  ed.  913.  HI.— Roby  v.  South 
Park  Comrs..  215  111.  200,  "71  X.  E. 
125;    Nigh   v.   Dovel,   84   111.   App.    228. 
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N.  H. — Burgess  v.  Burgess,  71  N.  H. 
293,  51  Atl.  1074.  N.  J. — Buttoro  v. 
Whalen,  64  N.  J.  L.  461,  45  Atl.  981. 
Vt.— Sanders  v.  Pierce,  68  Vt.  468,  35 
Atl.  377.  W.  Va. — Cresap  v.  Kemble, 
26  W.  Va.  603. 

Massachusetts  Rule. — If  a  local  ac- 
tion is  brought  in  erroneous  venue,  if 
error  is  discovered  at  the  trial,  court 
of  its  own  motion  may  order  a  non- 
suit.    Rev.  Laws,  ch.  167,  §14. 

99.  Fitzgerald  &  M.  Constr.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  11  Sup.  Ct. 
36,  34  L.  ed.  608;  Missouri  P.  R.  Co. 
V.  Meeh,  69  Fed.  753,  30  L.  R.  A.  252. 

Want  of  jurisdiction  cannot  be 
waived,  as  jurisdiction  cannot  be  con- 
ferred by  consent.  Village  of  Ham- 
mond v.  Leavitt,  181  111.  416,  54  N.  E. 
982;  Peak  v.  People,  71  111.  278;  Bees- 
man  v.  Peoria,  16  111.   484. 

1.  Williams  v.  Nottawa,  104  U.  S. 
209,  26  L.  ed.  719;,  Gage  v.  Riverside 
Tr.  Co.,  156  Fed.  1002;  McCormick  V. 
McDonald,  110  Fed.  50;  Barth  v.  Coler, 
60  Fed.  466,  9  C.  C.  A.  81;  United 
States  v.  Crawford,  47  Fed.  561. 

2.  Conn. — Harrison  v.  International 
Silver  Co.,  78  Conn.  417,  62  Atl.  342. 
111.— Conwav  v.  Sexton,  243  111.  59,  90 
N.  E.  203  ;  Windett  V.  Hamilton,  52 
111.  180.  Mass. — Nye  V.  Liscombe,  21 
Pick.  263. 

In  a  tort  action  brought  by  one  party 
for  the  use  of  another,  in  which  there 
was  no  proof  that  the  original  plaintiffs, 
had  been  damaged,  the  court  properly 
granted  a  nonsuit.  McEarshern  &  Co. 
V.  Edmondson,  122  Ga.  80,  49  S.  E. 
798. 

South  Carolina. — It  has  been  held 
that  there  is  no  provision  in  the  law 
of  South  Carolina  by  statute  or  other- 
wise  permitting   a   defendant   to   make 
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Failure  To  Serve.  —  A  cause  may  be  dismissed  where  plaintiff  fails 
to  serve  a  necessary  defendant  with  process.3 

It  is  provided  in  a  number  of  states  that  an  action  may  be  dismissed 
without  prejudice  by  the  court  upon  plaintiff's  refusal  to  make  the 
necessary  parties  after  having  been  so  ordered  by  the  court.4 

3.  Defect  in  Process.  —  An  action  should  be  dismissed  where  the 
process  is  void,5  or  is  defective  upon  the  face  of  the  record.0 

4.  Failure  To  Comply  With  Court's  Order.  —  It  is  provided  by 
statute  in  a  number  of  states  that  the  plaintiff  may  be  nonsuited  for 
refusal  to  testify,7  to  answer  interrogatories,8  to  produce  material 
papers  or  books  when  their  production  is  ordered,9  to  give  security  for 
costs  when  required,10  or  for  disobedience  of  an  order  concerning  the 
proceedings  in  the  action.11   And  where  a  judgment  of  dismissal  with- 


a  moHon  to  dismiss  a  complaint  on  the 
ground  that  there  is  a  defect  in  parties 
defendant.  Shull  v.  Caughman,  54  S. 
C.  203,  32  S.  E.  301. 

See  the  title  "Parties." 

As  where  plaintiff  lacks  interest  in 
the  controversy.  Powell  v.  Massey, 
Herndon  Shoe  Co.,  69  Ark.  79,  62  S. 
W.   66. 

Cause  should  be  dismissed  as  to  a  de- 
fendant who  has  no  interest  in  the 
controversy.  Carpenter  v.  Mosher,  125 
N.  Y.  736,  26  N.  E.  531. 

So  where  no  one  is  named  as  de- 
fendant, unless  the  declaration  can  be 
amended  to  cure  this  defect.  J.  E. 
Poling  &  Co.  v.  Moore,  58  W.  Va.  233, 
52   S.   E.   99. 

3.  Dillard's  Admr.  v.  Central  Va. 
Iron  Co.,  125  Fed.  157;  Graham  v. 
Marks,  95  Ga.  38,  21  S.  E.  986;  Booher 
V.    Worrill,   43    Ga.   587. 

4.  Ark.— Dig.  of  St.,  §6167.  Ind. 
Burns'  Rev.,  1908*,  §338.  la.— Mc- 
Clain's  Rev.  St.  at  L.,  §4051.  Kan. 
Gen.  St.,  §4847.  Ky.— Civ.  Code,  §371. 
Neb.— Cobbey's  Ann.  St.,  §1419.  Ohio. 
Gen.  Code,  1910,  §§11586,  11262.  Okla. 
Comp.  Laws,  §5918.  Wash.— Rem.  & 
Bal.'s  Code,  §409.  Wyo.— Rev.  St., 
1899,  §3575. 

5.  Warren  v.  Saunders,  27  Gratt. 
(Va.)  259.     See  the  title  "Process." 

6.  Me.— Hunter  r.  Heath,  76  Me. 
219.  Mass. — Crosby  V.  Harrison,  116 
Mass.  114.  Va. — Hilton,  etc.  r.  Con- 
sumer's Can  Co.,  103  Va.  255,  48  S. 
E.  899.  Vt.— Howard  v.  Walker,  39  Vt. 
163;  Bliss  v.  Connecticut  &  P.  R. 
Co.,  24  Vt.  428. 

Too  Late  After  General  Demurrer. 
Paulk  v.  Tanner,  106  Ga.  219,  32  S. 
E.    99;    Railroad    v.    Atkinson,    94    Ga, 


780,  21  S.  E.  1010;  Lyons  v.  Planters', 
etc.  Bank,   86   Ga.  485,  12  S.  E.  882. 

7.  Me.— Rev.  St.,  ch.  84,  §110.  Va. 
Code,  1904,  §3350. 

8.  Wyo.— Rev.   St.,   1899,   §3575. 

9.  U.  S.— Thompson  v.  Selden,  20 
How.  194,  15  L.  ed.  1001;  Dunham  v. 
Riley,  4  Wash.  C.  C.  126,  8  Fed.  Cas. 
No.  4,155;  Bank  of  United  States  v. 
Kurtz,  2  Cranch  C.  C.  342,  2  Fed.  Cas. 
No.  920.  Fla.— Gen.  St.,  §1533.  Ga. 
Code,  §5839;  Parrish,  etc.  r.  Weed  Sew. 
Mach.  Co.,  79  Ga.  682,  7  S.  E.  138.  Ind. 
Whitman  v.  Weller,  39  Ind.  515;  Sil- 
vers v.  Junction  R.  Co.,  17  Ind.  142. 
Mo.— Ann.  St.,  1906,  §740.  Ohio.— Gen. 
Code,  1910,  §11,551.  Vt.— Pub.  St., 
1906,    §1765. 

In  the  federal  court  under  the  Judi- 
ciary act  of  1789,  plaintiff  may  be  non- 
suited upon  motion  of  the  defendant 
where  plaintiff  has  failed  to  produce 
books  or  papers.  Thompson  v.  Seldon, 
61  U.  S.  194,  15  L.  ed.  1001. 

Defendant  must  first  have  obtained 
an  order  under  regular  notice  that  such 
papers  should  be  produced.  Dunham  v. 
Riley,  4  Wash.  C.  C.  126,  8  Fed.  Cas. 
No.  4,155;  Bank  of  United  States  r. 
Kurtz,  2  Cranch  C.  C.  342,  2  Fed.  Cas. 
No.  920. 

10.  I1L— Hurd's  Rev.  St.,  eh.  33, 
§3.  Ky.— Civ.  Code,  §617.  Mont.— 
Code  Civ.  Proc,  §7175.  Ohio.— Gen. 
Code,  1910,  §11,617.  S.  D.— Code  Civ. 
Proc,  §435.  Wyo.— Rev.  St.,  1899, 
§3782. 

11.  Ark.— Dig.  of  St.,  §6167.  Ind. 
Burns'  Rev.,  1908,  §338.  la.— Mc- 
Clain's  Rev.  St..  §4051.  Kan.— Gen. 
St.,  §4847.  Ky.— Civ.  Code,  §371.  Neb. 
Cobbey's  Ann.  St..  §1419.  Ohio.— Gen. 
Code,      1910,      §11,586.        Okla.— Comp. 
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out  prejudice  is  all  thai  is  authorized,  a  judgment  that  plaintiff  take 
nothing  is  such  a  judgment.12 

Failure  to  amend  pleadings  in  accordance  with  an  order  of  the  court 
is  ground  Tor  dismissal.11 

5.  Failure  To  Establish  Prima  Facie  Case.  —  It  is  the  practice  in 
some  jurisdictions  to  nonsuit  the  plaintiff  upon  his  failure  to  establish 
a  prima  facie  ease  sufficient  to  go  to  the  jury.14  Provision  is  made  for 
such  nonsuit  by  statute  in  a  number  of  states.15 


Laws,    §5916.      Wash.— "Rom.    &    Bal.'s 
Code,     §408.       Wyo.— Rev.     St.,     1899, 

Under  subdivision  5  of  §5314,  Rev. 
St.,  1906  (Gen.  Code,  1910,  §11,586, 
sub.  5)  providing  for  dismissal  without 
prejudice  by  the  court,  for  disobedi- 
ence of  an  order  concerning  the  pro- 
ceedings in  the  action,  the  action  may 
be  dismissed  where  the  defendant  re- 
fuses to  obey  an  order  of  the  court 
requiring  him  to  elect  against  which 
one  of  two  defendants  he  will  pro- 
ceed. French  v.  Central  Constru.  Co.,  76 
Ohio  St.  509,  81  N.  E.  751. 

Law  of  Case. — An  order  of  court  re- 
specting the  proceedings  in  the  case, 
until  revoked  or  reversed,  is  the  law 
of  the  case,  and  plaintiff  may  not  re- 
fuse obedience  to  it  because  he  deems 
it  erroneous,  even  though  it  be  in  fact 
erroneous.  Craft  Refrig.  Mach.  Co.  v. 
Quiunipiac  Brew.  Co.,  63  Conn.  551, 
29  Atl.   76. 

Disobedience  of  an  order  by  one  not 
a  party  to  the  action  is  not  a  ground 
for  dismissal.  Bagwell  15.  Atlantic  & 
C.  R.  Co.,  109  Ga.  611,  34  S.  E.  1018, 
47  L.  R.  A.  486.  In  this  case,  the 
daughter  of  the  plaintiff,  for  whose 
injury  suit  was  brought,  refused  to  obey 
an  order  of  the  court  in  which  the 
case  was  pending  requiring  her  to  sub- 
mit to  a  physical  examination  of  her 
person  by  a   physician. 

12.  Timmons  v.  Pine  School  Town- 
ship, 22  Ind.  App.  93,  53  N.  E.  242. 

13.  Kan. — Burdiek  v.  Carbondale 
Inv.  Co.,  71  Kan.  121,  841,  80  Pac. 
40;  Drake  v.  First  Nat.  Bank,  33  Kan. 
634,  7  Pac.  219.  La.— Jennings  v. 
Hardy,  51  La.  Ann.  867,  25  So.  554. 
Wash. — Plummer  v.  Weil,  15  Wash.  427, 
46   Pac.   648. 

Connecticut. — Parties  failing  to  plead 
according  to  rules  and  orders  of  court 
mav   be    nonsuited.     Gen.   St.,   §632. 

14.  U.  S—  Castle  V.  Bullard,  23  How. 
172,  16  L.  ed.  424;  Crane  v.  Morris, 
6  Pet.  598,  8  L.  ed.  514;  De  Wolf  v. 
Rabaud,  1   Pet.  476,  7  L.  ed.  227;  Doe 
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ex  dem.  Elmore  r.  Greymes,  1  Pet.  469, 
7  L.  ed.  224;  Thompson  v.  Campbell, 
Hempst.  8,  23  Fed.  Cas.  No.  13,944a; 
Foote  v.  Silsbv,  1  Blatchf.  445,  9  Fed. 
Cas.  No.  4,916,  affirmed,  14  How.  218, 
14  L.  ed.  394.  Ala.— Saunders  v.  Cof- 
fin, 16  Ala.  421;  Hunt  v.  Stewart,  7 
Ala.  525,  39  Am.  Dec.  363.  Ark.— 
Hill,  McLean  &  Co.  r.  Rucker,  14  Ark. 
706;  Carr  v.  Crain,  7  Ark.  241;  Martin 
v.  Webb,  5  Ark.  7%  39  Am.  Dec. 
363.  D.  C—  Jackson  v.  Merritt,  21  D. 
C.  276.  Idaho.— Holt  v.  Spokane  &  P. 
R.  Co.,  4  Idaho  443,  40  Pac.  56;  Green 
v.  Christie,  4  Idaho  438,  40  Pac.  54. 
111.— Rankin  r.  Curtenius,  12  111.  334. 
Ind.— Williams  v.  Port,  9  Ind.  551; 
Booe  V.  Davis,  5  Blackf.  115,  33  Am. 
Dec.  457.  Mass. — Mitchell  V.  New 
England  Marine  Ins.  Co.,  6  Pick.  117. 
Mich. — Cahill  V.  Kalamazoo  Mut.  Ins. 
Co.,  2  Doug.  124,  43  Am.  Dec.  457. 
Miss. — Winston  r.  Miller,  12  Smed.  & 
M.  550.  Mo.— Clark  V.  The  Mound 
City,  9  Mo.  146;  St.  Louis  Floating 
Dock  Ins.  Co.  V.  Soulard,  8  Mo.  665; 
Wells  v.  Gaty,  8  Mo.  681.  Neb.— Bur- 
lington &  M.  R.  Co.  v.  Wendt,  12  Neb. 
76,  10  N.  W.  456;  Reynolds  v.  B.  & 
M.  R.  Co.,  11  Neb.  186,  7  N.  W.  737. 
N.  C. — Jackson  r.  Jackson,  105  N.  C. 
433,  11  S.  E.  173;,  Dickey  v.  John- 
son, 35  N.  C.  450.  Tenn. — Scruggs  v. 
Brackin,  4  Yerg.  528.  Tex. — Huston  V. 
Berry,  3  Tex.  235;  Guest  v.  Guest, 
Dall.,  §394.  Wis.— Baxter  v.  Payne, 
1   Pin.  501. 

Tennessee. — "In  this  state  the  courts 
have  at  all  times  been  holden  not  to 
have  the  power  to  order  a  nonsuit  for 
want  of  proof."  Bacon  v.  Parker,  2 
Overt.   (Tenn.)   54. 

15.  Cal.— Code  Civ.  Proc,  §581. 
Colo.— Code,  1877,  §148;  Mills'  Ann. 
Code,  §166.  Conn.— Gen.  St.,  §761. 
Idaho.— Code  Civ.  Proc,  §3499.  Mont. 
Code  Civ.  Proc,  §6714.  Nev.— Comp. 
Laws,  §3246.  Ore.— Code  Civ.  Proc. 
§246.  Utah.— Comp.  Laws,  1907,  §3181. 
W?sh.— Rem.  &  Bal.  Code,  §408. 

Georgia. — "A  nonsuit  is  not  granted 
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It  seems  that  such  nonsuit  may  be  ordered  even  in  an  undefended 
cause,  if  the  plaintiff  does  not  make  out  a  proper  case,  or  for  variance, 
and  the  like.1" 

Nonsuit  is  the  proper  judgment  where  the  plaintiff's  evidence  is 
excluded  upon  motion.17  The  granting  of  nonsuit  for  want  of  suf- 
ficient evidence  is  not  an  infringement  of  the  constitutional  right  of 
trial  by  jury.18 

Defendant  Waives  by  Supplying  Proof.  —  Where  defendant,  after  an 
unsuccessful  motion  for  compulsory  nonsuit  because  of  the  insufficiency 
of  plaintiff's  testimony,  introduces  his  own  testimony,  he  thereby 
waives  any  error  which  may  have  been  made  in  overruling  the  motion.19 

Presumptions  on  Motion  for  Compulsory  Nonsuit.  —  For  the  purposes  of 
a  motion  for  compulsory  nonsuit  because  the  plaintiff  has  failed  to 
make  out  a  sufficient  case  for  the  jury,  all  plaintiff's  evidence  is  re- 
garded in  the  light  most  favorable  to  him,  and  all  fair  intendment  and 
every  inference  that  a  jury  might  draw  therefrom  in  his  favor  is 
given  to  him.20    And  where  there  is  evidence  in  the  record  fairly  tend- 


merely  because  the  court  would  not 
allow  a  verdict  for  plaintiff  to  stand. 
But  if  the  plaintiff  fails  to  make  out  a 
■prima  facie  case,  or  if,  admitting  all 
the  facts  proved  and  all  reasonable  de- 
ductions from  them,  the  plaintiff  ought 
not  to  recover,  a  nonsuit  will  be  grant- 
ed."    Code,   §5942. 

New  Jersey. — "Every  district  court 
shall  have  power  to  nonsuit  the  plain- 
tiff in  every  case  in  which  satisfactory 
proof  shall  not  be  given  entitling  either 
plaintiff  or  defendant  to  the  judgment 
of  said  court."  New  Jersey  P.  L., 
1898,  p.  618;  Comp.  St.,  Vol.  2,  p.  2003, 
$167. 

Oregon. — "A  case  not  sufficient  to 
be  submitted  to  the  jury  is  one  where 
it  appears  that  if  the  jury  were  to 
find  a  verdict  for  the  plaintiff  upon 
any  or  all  of  the  issues  to  be  tried, 
the  court  ought,  if  required,  to  set  it 
aside  for  want  of  evidence  to  support 
it."     Code  Civ.  Proc,   §247. 

16.  Tidd's  Pr.,  2  Am.  ed.  918. 

17.  Wilson  r.  Breyfogle,  63  Fed. 
379,  11  C.  C.  A.  248,  24  U.  S.  App.  1. 
See  also  Simmons  v.  Cunningham,  4 
Idaho  426,  39   Pac   1109. 

18.  Coughran  r.  Bigelow,  164  U.  S. 
301,  17  Sup.  Ct.  117,  41  L.  ed.  442; 
Naugatuck  K.  Co.  r.  Waterbury  But- 
ton  Co.,   24  Conn.   466. 

19.  Bogk  V.  Gassert,  149  U.  S.  17, 
13  Sup.  Ct.  738,  37  L.  ed.  631;  Cham- 
berlain V.  Woodin,  2  Idaho  609,  23  Pac. 
177. 

So  far  as  evidence  introduced  by  de- 

48 


•  fendant    supplies    defects    in   plaintiff's 

proof.      Lvon    v.    United    Moderns,    148 

Cal.  470,  8*3  Pac.  804,  4  L.  R,  A.  (N.  S.) 

247. 

North      Carolina      Practice.  —  After 

<  plaintiff  has  rested  his  case,  defendant 

I  may   move    to    dismiss   or    for    nonsuit. 

i  Each  party  may  except  to  the  ruling 
of  the  court  on  this  motion,  but  if  de- 

!  fendant  goes  ahead  and  introduces  evi- 
dence   he    waives    his    exception.      But 

|  defendant    may   again   move   to    dismiss 

j  or  for  nonsuit  after  all  evidence  on 
both  sides  is  in,  and  if  motion  is  re- 
fused he  may  except  after  verdict  has 
been  rendered,  and  he  shall  have  the 
benefit  of  such  latter  exception  on  ap- 
peal to  the  supreme  court.  Pell's  Kev., 
1908,   §539. 

Washington  Practice. — If  the  defects 
in  plaintiff's  case  are  not  cured  by  the 
additional  evidence,  the  motion,  with- 
out any  renewal  thereof,  may  be  sus- 
tained on  a  proper  assignment  of  error 
and  a  nonsuit  granted  on  appeal. 
Dimuria  v.  Seattle  Transfer  Co.,  50 
Wash.  633.  97  Pac.  657,  22  L.  R.  A. 
(N.   S.)    471. 

20.  Central  Transp.  Co.  v.  Pullman 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  55;  Moffatt  V.  Ten- 
ney,  17  Colo.  189,  30  Pac.  348;  Jack- 
son v.  Crilly,  16  Colo.  103,  26j  Pac. 
331;  Lord  v.  Pueblo,  etc.  Co.,  12  Colo. 
390,  21  Pac.  148;  Schwenke  v.  Union, 
etc.  Co.,  12  Colo.  341,  21  Pac.  43;  Colo- 
rado C.  R.  R.  Co.  v.  Martin,  7  Colo.  592, 
4  Pac.  1118. 
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ing  to  support  all  of  the  material  allegations  of  the  plaintiff's  com- 
plaint, the  determination  of  the  case  should  be  left  to  the  jury,-1  even 
though  the  evidence  be  unsatisfactory  and  conflicting  in  some  par- 
ticulars.22 

Nonsuit  and  Demurrer  to  Evidence  Compared.  —  A  motion  for  compul- 
sory nonsuit  because  of  the  insufficiency  of  the  case  as  presented  is 
equivalent  to  a  demurrer  to  the  evidence,  except  that  judgment  upon 
such  motion  is  not  a  final  determination,  and,  if  sustained,  is  no  bar 
to  a  future  action.23 

Directing  Verdict.  —  The  difference  between  a  motion  to  order  a  non- 
suit for  the  plaintiff  and  a  motion  to  direct  a  verdict  for  the  defendant 
is  rather  a  matter  of  form  than  of  substance,  except  that,  in  case  of  a 
nonsuit,  a  new  action  may  be  brought,  whereas,  in  case  of  a  verdict, 
the  action  is  ended  unless  a  new  trial  be  granted  either  upon  motion 
or  upon  appeal.24 

Practice  in  Federal  Courts. —  Although,  generally,  federal  courts  have 
no  power  to  order  compulsory  nonsuit,25  it  has  been  held  that  the 
question  of  the  insufficiency  of  the  plaintiff's  case  may  be  raised  by 
motion  for  compulsory  nonsuit  in  the  federal  court  within  a  state 
where  such  motion  is  proper,  under  Act  of  Congress  of  June  1,  1872, 
eh.  255,  par.  5  (17  St.,  197,  re-enacted  in  par.  914  of  the  Rev.  St.), 
requiring  federal  courts  to  conform  as  near  as  may  be  on  the  law 
side  to  the  practice,  pleadings,  forms  and  modes  of  procedure  of  the 
state  jurisdiction.20 

Reopening  Case.  —  It  is  discretionary  with  the  court,  whose  action  is 
not  subject  to  review,  to  allow  plaintiff  to  re-open  his  case  after  a 
motion  for  nonsuit  has  been  made  because  of  insufficiency  of  proof, 
for  the  purpose  of  supplying  the  defect.27 


21.  Parmelee  v.  Wheelock,  224  111. 
194,  79  N.  E.  652;  Libby,  McNeil  & 
Libbv  V.  Cook,  222  111.  206,  78  N.  E. 
.199 ;  '  Illinois  Cent.  R.  Co.  V.  Bailey, 
222  111.  480,  78  N.  E.  833;  Chicago  City 
R.  Co.  v.  Martensen,  198  111.  511,  64 
N.  E.  1017;  Norris  v.  Clinkscales,  44 
S.  C.  315,  22  S.  E.  1;  Davis  v.  Columbia, 
etc.  R.   Co.,   21   S.  C.  93,   101. 

22.  Norris  v.  Clinkscales,  44  S.  C. 
315,  22  S.   E.   1. 

23.  Central  Transp.  Co.  V.  Pullman 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  55;  Bournonville  V. 
Goodall,  10  Pa.  133.  See  the  title 
"Demurrer  to  Evidence." 

24.  Central  Transp.  Co.  V.  Pullman 
Palace  Car  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  355;  Oscanyan  v. 
Winchester  Repeating  Arms  Co.,  103 
U.  S.  261,  36  L.  ed.  539;  Huntt  v.  Mc- 
Namee.  141  Fed.   293,   72   C.  C.   A.  441. 

25.  See  infra,  YIT,  B. 

26.  Coughran   v.   Bigelow,   1G4   TJ.  S. 
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301,  17  Sup.  Ct.  117,  41  L.  ed.  442; 
Meehan  v.  Valentine,  145  IJ.  S.  611, 
12  Sup.  Ct.  972,  36  L.  ed.  835;  Central 
Transp.  Co.  v.  Pullman  Palace  Car  Co., 
supra;  Glenn  v.  Sumner,  132  U.  S.  152, 
10  Sup.  Ct.  41,  33  L.  ed.  301;  Chateau- 
gay  Ore,  etc.  Co.,  Petitioner,  128  U.  S. 
544,  9  Sup.  Ct.  150,  32  L.  ed.  508;  Ex 
parte  Bovd,  105  U.  S.  647,  26  L.  ed. 
1200;  Sawin  v.  Kenny,  93  U.  S.  289, 
23  L.  ed.  926. 

27.  Cal  —  May  r.  Hanson,  5,  Cal.  360, 
63  Am.  Dec.  135.  Colo.— Wyatt  v.  Free- 
man, 4  Colo.  14;  Atlantic  Ins.  Co.  V. 
Manning,  3  Colo.  224.  Conn. — Appeal 
of  White,  75  Conn.  314,  53  Atl.  582; 
Trumbull  r.  O'Hara,  68  Conn.  33,  35 
Atl.  764. 

Except  in  rare  cases,  as  where  the 
defendant  would  be  subjected  to  un- 
fairness or  undue  prejudice,  or  where 
the  plaintiff  has  given  evidence  of  an 
intention  deliberately  to  trifle  with  the 
court   or   to   delay   the   progress   of   the 
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6.  Premature  Institution  of  Suit.  —  Premature  institution  of  suit 
is  ground  for  dismissal  without  prejudice  ;2S  as,  where  a  demand  not 
yet  due  is  sued  upon.29 

7.  Lack  of  Good  Faith  in  Controversy.  —  When  it  appears  that 
there  is  no  real  controversy  between  the  parties,  or  that  the  parties 
are  in  collusion,30  or  that  a  controversy  that  once  existed  has  termi- 
nated,31 or  that  the  action  is  vexatious  and  not  brought  in  good  faith, 
the  court  will  dismiss  upon  its  own  motion.32 

8.  Improper  Form  of  Action.  —  Ground  for  nonsuit  arises  if  the 
action  is  not  brought  in  proper  form.33 

9.  Former  Recovery.  —  Former  recovery  is  ground  for  nonsuit 
when  apparent  upon  the  face  of  the  record.34 

10.  Want  of  Authority  in  Attorney.  —  Want  of  authority  in  plain- 
tiff's attorney  has  been  held  ground  for  nonsuit.35 

11.  Lack  of  Issue  Joined.  —  Nonsuit,  not  a  judgment  on  the  merits, 
is  the  proper  judgment  where  there  is  a  lack  of  issue  joined.36 

12.  Plaintiff's  Default  or  Neglect.  —  a.  Abandonment  by  Plain- 
tiff.—  It  is  provided  by  statute  in  a  number  of  states  that  an  action 
may  be  dismissed,  or  nonsuit  entered,  by  the  court  when  plaintiff 
abandons  his  case  upon  the  trial  before  final  submission.37 


trial,  it  is  an  abuse  of  discretion  for 
the  trial  judge  to  refuse  to  allow  the 
plaintiff  to  produce  additional  evidence 
sufficient  to  avoid  a  nonsuit.  The  trial 
of  a  case  is  not  a  mere  game  for  test- 
ing the  skill  and  vigilance  of  contest- 
ing lawyers,  but  is  an  investigation  in- 
stituted for  the  purpose  of  ascertaining 
the  truth.  Ellenberg  v.  Southern  R. 
Co.,  5  Ga.  App.  389,  63  S.  E.  240.  But 
see  Sellar  v.  Clelland,   2  Colo.   532. 

28.  La.— Code  Pr.,  art.  158;  Gron- 
ing  v.  Krumbhaar,  13  La.  402.  N.  Y. 
Anderson  v.  Rosenberg,  121  App.  Div. 
424,  106  N.  Y.  Supp.  171.  Wis.— Mil- 
lett  r.  Hayford,  1  Wis.  401. 

Where  a  court  has  reached  the  con- 
clusion that  a  rate  is  not  confiscatory, 
but  cannot  be  absolutely  certain  until 
a  practical  test  has  been  made  by  the 
observance  of  such  rate,  the  bill  of 
a  gas  company  seeking  to  enjoin  the 
enforcement  of  such  rate  should  be 
dismissed  without  prejudice.  Willcox 
r.  Consolidated  Gas  Co.,  212  U.  S.  19, 
29  Sup.  Ct.  192,  53  L.  ed.  382;  Knox- 
ville  V.  Knoxville  Water  Co..  212  U.  S. 
1,  29  Sup.  Ct.  148,  53  L.  ed.  371. 

29.  Tfowes  &  Howes  r.  Union  Mfg. 
Co.    (Kv.).   113   S.   W.   512. 

30.  U.  S.— Weaver  v.  Kelly,  92  Fed. 
417.  34  C.  C.  A.  123;  East  Tennessee, 
etc.  R.  Co.  v.  Southern  Tel.  Co.,  125 
U.  S.   695,   8  Sup.   Ct.    1391,   31    L.   ed. 


853.  Nev.— Haley  v.  Eureka  Co.  Bank, 
21  Nev.  127,  26  Pac.  64,  12  L.  R.  A. 
815.  Va. — Thomas  Andrews  &  Co.  V. 
Town  of  Norton,  110  Va.  147,  65  S.  E. 
466. 

31.  U.  S.— Mills  r.  Green,  159  U.  S. 
651,  16  Sup.  Ct.  132,  40  L.  ed.  293. 
la.— Cutcomp  r.  Utt,  60  Iowa  156,  14 
N.  W.  214.  Va. — Franklin  v.  Peers,  95 
Va.   602,   29   S.    E.   321. 

32.  U.  S.— O'Connell  v.  Mason,  132 
Fed.  245,  65  C.  C.  A.  541.  Neb.— An  - 
thes  v.  Schroeder,  3  Neb.  (Unof.)  604.  92 
N.  W.  196.  N.  Y.— Stewart  f.  Butler, 
27  Misc.  708,  59  N.  Y.  Supp.  573. 
Wash.— Kirby  V.  Pease,  33  Wash.  511, 
74   Pac.   665. 

33.  Conroy  v.  Equitable  A.  Co.,  27 
R.  I.  467,  63  Atl.  356. 

34.  Minnesota  Lumb.  Co.  V.  Hobbs, 
122  Ga.  20,  49  S.  E.  783. 

35.  Cal. — Turner  v.  Caruthers,  17 
Cal.  431;  Magnolia  &  H.  F.  C.  v. 
Guerne,  31  Pac.  363.  111.— Bell  v.  Far- 
well.  1S9  m.  414,  59  N.  E.  955;  Frye's 
Admr.  r.  Calhoun  County,  14  111.  132. 
la. — Savery  r.  Saverv.  3  Towa  271. 
Miss.— Dove  V.  Martin,  23  Miss.  588. 

36.  Allenspach  v.  Wagner,  9  Colo. 
127,  10  Pac.  802;  Marcus,  etc.  r.  Mc- 
Clure.  63  W.  Va.  215,  59  S.   E.  1055. 

37.  Cal.— Code  Civ.  Proc,  §581. 
Colo.— Code,  1877,  §148;  Mills'  Ann 
Code,    §166.     Idaho.— Code    Civ.    Proc, 
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b.  Non-Appearance  of  Plaintiff.  —  Upon  non-appearance  of  plain- 
till'  at  the  trial  of  an  action,  nonsuit  or  dismissal  is  the  proper  judg- 
ment.88  No  positive  action  upon  the  part  of  the  plaintiff  is  necessary,30 
since  failure  to  appear  is  taken  as  an  election  to  become  nonsuit.40 

According  to  the  rule  of  the  common  law  no  verdict  could  be  given 
unless  the  plaintiff  or  his  attorney  was  present,  and  failure  to  appear 
when  the  jury  had  returned  to  the  bar  to  deliver  their  verdict  was 
ground  for  a  nonsuit,41  but  this  practice  has  been  largely  abandoned.42 
It  is  provided  by  statute  in  a  number  of  jurisdictions  that  an  action 
may  be  dismissed,  or  nonsuit  entered,  by  the  court  upon  failure  of 
appearance  by  the  plaintiff  and  upon  motion  of  the  defendant.43 

c.  Failure  To  File  Complaint.  —  It  is  provided  by  statute  in  a 
number  of  states  that  failure  to  file  the  complaint  or  declaration 
within  a  specified  time  is  ground  for  nonsuit.44 


§3490.  Minn.— Eev.  Laws,  1905,  §4195. 
Mont.— Code  Civ.  Proc,  §6714.  Nev. 
Comp.  Laws,  §3246.  Utah. — Comp. 
Laws,  1907,  §3181.  Wash.— Eem.  & 
Bal.   Code,   §408. 

38.  Ark. — Ashley  t\  May,  5  Ark. 
408.  Ga.  —  Calloway  v.  McEllmurray, 
91  Ga.  166,  17  S.  E.  103.  111.— Holmes 
V.  Chicago  &  A.  E.  Co.,  94  111.  439; 
Nieman  v.  Wintker,  85  111.  468.  La. 
Clement  v.  Breaux,  115  La.  77,  38  So. 
900;  Saunders  v.  Mangham,  42  La.  Ann. 
770,  7  So.  715;  Phillips  v.  Cassidy,  36 
La.  Ann.  288;  Moch  v.  Garthwaite,  11 
La.  Ann.  287;  Dwight  v.  Ei«hard,  4 
La.  Ann.  240.  Minn. — Keator  v.  Glas- 
pie,  44  Minn.  448,  47  N.  W.  52.  Mo. 
Cornell  v.  King,  118  Mo.  App.  191, 
94  S.  W.  822.  N.  J.— Holliday  v.  Large, 
3  X.  J.  L.  232.  S.  C— Bond'  V.  Corbin, 
68  S.  C.  294,  47  S.  E.  374. 

Want  of  Prosecution. — It  is  discre- 
tionary with  the  trial  court  whether 
plaintiff  who  fails  to  appear  when  his 
case  is  called  shall  be  nonsuited  for 
want  of  prosecution,  or  the  case  con- 
tinued.    Bond  v.  Corbin,  supra. 

If  defendant  appear  and  file  his  plea 
and  the  plaintiff  does  not  appear  to 
reply  to  it,  or  do  what  is  necessary  to 
bring  the  cause  to  issue,  there  is  judg- 
ment against  him  by  non  prosequitur. 
This  judgment  is  equivalent  to  a  non- 
suit. Marcus  v.  McClure,  63  W.  Va. 
215,   59   S.   E.   1055. 

39.  Felps  v.  Delaware  &  W.  E.  Co., 
170  Pa.  432.  33   Atl.  97. 

40.  Thompson  on  Trials,  par.  2229; 
Norrlmarii-'pr  v.  Hitchcock,  40  Mo.  179. 

41.  3  Bl.  Com.  376;  Crumley  v.  Lutz, 
180  Pa.  476.  36  Atl.  929;  Pelts  v.  Del- 
aware E.  Co.,  170  Pa.  432,  33  Atl.  97. 

Vol.  VII 


42.  Eollins  v.  Atlantic  C.  E.  Co.,  70 
N.  J.  L.  664,  58  Atl.  344;  Bauman  v. 
Whiteley,  57  N.  J.  L.  587,  31  Atl.  982. 

43.  Colo.— Code,  1877,  §148;  Mills' 
Ann.  Code,  §166i.  Conn.— Gen.  St., 
§761.  Idaho.— Code  Civ.  Proc,  §3499. 
Ind.— Burns'  Eev.,  1908,  §338.  la.— Mc- 
Clain  's  Eev.  St.,  §4051.  Kan.— Gen.  St., 
§4847.  Ky.— Civ.  Code,  §371.  Minn. 
Eev.  Laws,  1905,  §4195.  Mont.-Code 
Civ.  Proc,  §6714.  Neb. — Cobbey's 
Ann.  St.,  §1419.  Nev.— Comp.  Laws, 
§3246.  Ohio.— Gen.  Code,  1910,  §11,586. 
Okla  — Comp.  Laws,  §5918.  Ore.— Code 
Civ.  Proc,  §246.  Utah.— Comp.  Laws, 
1907,  §3181.  Wash.— Eem.  &  Bal.  Code, 
§408.     Wyo.— Eev.  St.,   1899,  §3755. 

Pennsylvania. — No  judge  or  court  of 
common  pleas  shall  enter  a  nonsuit  by 
reason  of  the  fact  that  the  attorneys 
of  record  have  failed  to  appear  when 
the  case  is  called  for  trial.  Act  of 
March  18,  1909,  §1;  5  Purdon 's  Dig., 
§5806. 

44.  Ala. — MeCrory  v.  Boyd,  3  Stew. 
279.  N.  M. — German  American  Ins.  Co. 
v.  Etheridge,  8  N.  M.  18,  41  Pac  535. 
Wis.— Hiles  v.  McFarland,  4  Chand.  89, 
3    Pin.    365. 

New  Jersey.— Plaintiff  may  be  non- 
suited for  failure  to  file  declaration 
within  thirty  days  after  the  return 
day  of  the  summons,  unless  court  or 
judge  grant  further  time.  P.  T.,  1903, 
564;    N.   J.   Comp.   St.   3,   p.   4078,    §93. 

North  Carolina. — Action  may  be  dis- 
missed for  plaintiff's  failure  to  file  com- 
plaint on  or  before  the  third  day  of 
the  term  to  which  it  is  brought.  Pell 's 
Eev.,  1908,  §466. 

"If  the  plaintiff  shall  fail  to  file  his 
complaint   within   the   time   limited   by 
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d.  Failure  To  Serve  Process.  —  Unreasonable  delay  in  serving 
process  is  ground  for  dismissal.45 

Failure  to  maintain  the  chain  of  alias  and  pluries  summons  upon  a 
defendant  not  yet  served  is  ground  for  dismissal.46 

e.  Neglecting  To  Have  Judgment  Entered.  —  It  is  provided  in  some 
states  that  an  action  may  be  dismissed,  or  nonsuit  entered,  by  the 
court  when,  after  verdict  or  final  submission,  the  party  entitled  to  a 
judgment  neglects  to  demand  and  have  the  same  entered  for  more 
than  six  months.47  Such  statutes  have  been  held  not  to  be  man- 
datory, but  to  place  the  question  of  dismissal  after  the  expiration  of 
the  specified  time  within  the  sound  discretion  of  the  court,48  and  are 
sufficiently  observed  by  substantial  compliance  therewith.40 

f.  Want  of  Prosecution.  —  A  court  in  the  exercise  of  its  sound  legal 
discretion  may,  in  the  absence  of  sufficient  excuse  for  delay,  dismiss 
a  cause  for  want  of  prosecution  where  plaintiff  has  delayed  for  an 
unreasonable  length  of  time  to  proceed  with  his  action,20  or  for  such 


the  summons  for  the  appearance  and 
answer  of  the  defendant,  the  defendant' 
shall  be  entitled  to  demand  judgment 
of  nonsuit  against  the  plaintiff.  Pell's 
Rev.,  1908,;  §715. 

Virginia. — If  one  month  elapse  after 
the  process  is  returned  executed  as 
to  any  one  or  more  of  the  defendants, 
without  the  declaration  or  bill  being 
filed,  the  clerk  shall  enter  the  suit  dis- 
missed, although  none  of  the  defend- 
ants have  appeared.  Code,  1904,  §3241. 
West  Virginia. — It  is  provided  in  West 
Virginia  that  if  three  months  elapse 
after  the  process  is  returned  executed 
as  to  any  one  or  more  of  the  defend- 
ants, without  the  declaration  or  bill 
being  filed,  the  clerk  shall  enter  the 
bill  dismissed,  although  none  of  the 
defendants  may  have  appeared.  Code, 
ch.   125,   §7,  No.  3827. 

A  defendant  may  appear  at  the  rule 
day  at  which  the  process  against  him- 
self is  returnable,  or  if  it  be  return- 
able in  term,  at  the  first  rule  day  after 
the  return  day,  and  if  the  declaration 
or  bill  be  not  then  filed,  may  give  a 
rule  for  the  plaintiff  to  file  the  same. 
If  the  plaintiff  fail  to  do  this  at  the 
succeeding  rule  day  or  shall  at  any  time 
after  the  defendant 's  appearance  fail 
to  prosecute  his  suit,  he  shall  be  non- 
suited, and  pay  to  the  defendant,  be- 
sides his  costs,  five  dollars.  Code,  ch. 
125,  §6,  No.  3826. 

A  suit  or  action  may  not  be  dis- 
missed at  rules  in  the  office  by  the 
clerk  for  want  of  declaration  where 
the  process  has  not  been  executed,  un- 
less   defendant    appears    and    enters    a 


rule  for  bill  or  declaration.  United 
States  O.  &  Gas  W.  Sup.  Co.  v.  Gartlan, 
58   W.   Va.   267,   52   S.   E.   524. 

45.  Dupuy  v.  Shear,  29  Cal.  23S; 
Grigsby  v.  Napa  County,  36  Cal.  585, 
95  Am.  Dec.  213;  Carpentier  v.  Min- 
turn,  39  Cal.  450;  Eldridge  r.  Kav,  45 
Cal.  49;  Cowell  v.  Steuart,  69  Cal.'  525, 
11  Pac.  57;  Diggins  v.  Thornton,  96  Cal. 
417,  31  Pac.  289;  Castro  v.  San  Fran- 
cisco,  35   Pac.   1035. 

Wyoming. — Petition  may  be  dis- 
missed with  costs  in  favor  of  one  or 
more  defendants  for  unreasonable  neg- 
lect in  serving  other  defendants  or 
proceeding  against  those  already  served. 
Rev.   St.,   1899,   §3754. 

46.  Nicholls  v.  Fearson,  2  Cranch 
526,  18  Fed.  Cas.  No.  10,226;  Koonce 
V.  Pelletier,  115  N.  C.  233,  20  S.  E. 
391;  Penniman  v.  Daniel,  91  N.  C.  431; 
Etheridge  v.  Woodlev,  83  N.  C.  11. 

47.  Cal.-— Code  Civ.  Proc,  §581. 
Mont.— Code  Civ.  Proc,  §6714.  Utah. 
Comp.  Laws,   1907,   §3181. 

48.  Rickey  Land  &  Cattle  Co.  v. 
Glader,  153  Cal.  179,  94  Pac.  768.  But 
see  Fitzhugh  v.  Mason,  2  Cal.  App.  220, 
83  Pae.  282;  State  v.  District  Court,  37 
Mont.   298,  96   Pac.  337. 

49.  Rosenthal  r.  McMann,  93  Cal. 
505,  29  Pac.  121;  Gardner  t\  Tatum,  77 
Cal.  458,  19  Pac.  879. 

50.  Cal.— Hassev  V.  South  S.  Fran. 
IT.  &  R.  Assn..  102  Cal.  611.  36  Pac. 
945;  Kubli  r.  Hawkett,  89  Cal.  638, 
27  Pac.  57;  Clifford  v.  Allman,  84  Cal. 
528,  24  Pac.  292;  Simmons  v.  Keller, 
50  Cal.  38;  Chipman  r.  Hibberd,  47  Cal. 
638;  Lander  v.  Flemming,  47  Cal.  614; 
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time  that  he  obtains  an  unconscionable  advantage  thereby.51  Presump- 
tion o\'  abandonment  arises  from  such  unreasonable  delay  in  prosecu- 
tion.'- It  seems  that  dismissal  for  want  of  prosecution  may  be  had 
even  where  the  cause  was  not  at  issue.53 

It  is  provided  by  statute  in  a  number  of  states  that  an  action  may 
be  dismissed  on  the  application  of  some  of  the  defendants,  where 
there  are  others  whom  the  plaintiff  fails  to  prosecute  with  diligence;54 
but  the  right  to  dismiss  lor  failure  of  plaintiff  to  prosecute  with  due 
diligence  is  an  inherent  power  of  courts  and  exists  independent  of 
statute  or  rule.55  But  this  power  should  be  exercised  reasonably,  and 
with  due  regard  to  the  rights  of  litigants.56 

It  has  been  held  that  long  psndency  of  a  cause  without  any  entry 
except  that  of  continuance  does  not  work  a  discontinuance  of  itself 
without  an  order  of  court.57 

Without  Prejudice.  —  A  dismissal  for  want  of  prosecution  is  a  dis- 
missal without  prejudice,  and  it  is  the  safer  practice  so  to  state  in 
the  decree.58 

Neglect  of  an  attorney  in  prosecuting  the  case  is  attributable  to  his 
client,  and  affords  no  excuse  for  failure  to  proceed.59 


Pickett  v.  Hastings,  39  Cal.  105.  Me. 
Davis  V.  County  Comrs.,  63  Me.  396. 
N.  Y—  James  V.  Shea,  28  Hun  74,  2 
Civ.  Proc.  358;  Champion  V.  Webster, 
15  Abb.   Pr.   4. 

Under  New  York  rules  the  trial  of 
younger  issues  affords  prima  facie 
"grounds  for  dismissal  for  want  of  prose- 
cution. Ingri  v.  Star  Co.,  134  App.  Div. 
960,  119  N.  Y.  Supp.  502;  Loog  v.  Mace, 
119   N.  Y.   Supp.  1S2. 

51.  Brown  v.  Herzberg,  130  App. 
Div.  894,  114  N.  Y.  Supp.  901. 

52.  Munley  v.  Sugar  Notch  Borough, 
215   Pa.   228,   64   Atl.   377. 

53.  Stein  V.  Goodenough,  73  N.  J. 
L.  S12,  64  Atl.  961. 

54.  Ark.— Dig.  of  St.,  §6167.  Ind. 
Burns'  Rev.,  1008,  §338.  la.— Mc- 
Clain's  Rev.  St.,  §4054.  Kan.— Gen. 
St..  §4847.  Ky.— Civ.  Code,  §371. 
Minn.-Rev.  Laws,  1905,  §4195.  Neb. 
Cobbcv's  Ann.  St.,  §1419.  Ohio.— Gen. 
Code/  1910,  §11.586.  Okla.— Comp. 
Laws,  §5918.  Wash.— Rem.  &  Bal. 
Code,  §408.  Wyo.— Rev.  St.,  1899, 
§3755. 

55.  U.  S— Colorado  E.  R.  Co.,  V. 
Union  Pac.  R.  Co.,  94  Fed.  312,  30  C. 
C  A  263.  Cal.— Gray  v.  Times  Mirror 
Co.,  11  Cal.  App.  155,  104  Pac.  481; 
People  c.  Jefferds,  126  Cal.  296,  58  Pac. 
704  111.— Sanitarv  Dist.,  etc.  r.  Chapin, 
226  111.  499.  80  'N.  E.  1017.  Mont. 
State    Savings    Bank    v.    Albertson,    39 
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Mont.  414,  102  Pac.  692.  N.  Y— Wil- 
liamson V.  New  York  Edison  Co.,  128 
App.   Div.    900,    112    N.    Y.    Supp.    658. 

56.  Leonard  v.  Garland,  252  111.  300, 
96s  N.  E.  819. 

57.  Ex  parte  State,  71  Ala.  363; 
Ex  parte  Remson,  31  Ala.  270;  Drink- 
ard  v.  State,  20  Ala.  9;  Buster  v.  Hol- 
land, 27  W.  Va.  510;  Gillespie  v.  Bailey, 
12  W.   Va.   70,   29   Am.  St.  Rep.  445. 

See  supra,  III. 

West  Virginia. — Any  court  in  which 
is  pending  any  case  wherein,  for  more 
than  four  years,  there  has  been  no 
order  or  proceedings  but  to  continue 
it,  may,  in  its  discretion,  order  such 
case  to  be  stricken  from  its  docket, 
and  it  shall  thereby  be  discontinued. 
A  court  making  such  order  may  direct 
it  to  be  published  in  such  newspaper 
as  it  may  name.  Code,  ch.  127,  §8, 
No.  3905. 

58.  Hollingsworth  v.  Foxborough, 
etc.  District,  171  Mass.  450,  50  N.  E. 
1037;  Kempton  v.  Burgess,  136  Mass. 
192. 

59.  Cal. — Nicol  v.  San  Francisco, 
130  Cal.  288,  62  Pac.  513;  Gray  v. 
Times.  Mirror  Co.,  11  Cal.  App.  155, 
104  Pae.  481.  D.  C. — Hopp  V.  Pickford, 
30  App.  Cas.  81.  N.  Y.— Meyer  v.  Crim- 
mins,  135  App.  Div.  911,  120  N.  Y. 
Supp.  353;  Krauss  V.  Wood,  104  N.  Y. 
Supp.  455. 
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Rule  To  Prosecute.  —  In  some  jurisdictions  it  is  the  practice  to  rule 
the  plaintiff  to  proceed,  or  to  notice  the  cause  for  trial,  prior  to  a 
motion  for  dismissal  for  want  of  prosecution.'10  Appearance  of  the 
plaintiff  in  court  ready  for  trial  has  always  been  regarded  as  a  con- 
clusive answer  to  such  a  rule.61 

Generally  it  is  within  the  discretion  of  the  trial  court  to  dismiss 
for  want  of  prosecution,  and  its  action  will  not  be  reviewed  except 
upon  an  abuse  of  discretion.02 

Excuses  for  Want  of  Prosecution.  —  Unavoidable  misfortune  and  cir- 
cumstances beyond  the  control  of  the  plaintiff  may  be  an  excuse  for 
failure  to  prosecute,03  as  is  likewise  compromise  or  settlement  between 
the  parties,64  or  acquiescence  in,  or  causing  of,  the  delay  by  the  de- 
fendant.03 Plaintiff's  ignorance  of  his  legal  rights  constitutes  no 
defense  to  a  motion  to  dismiss  for  want  of  prosecution.60 

Where  delay  is  caused  by  the  court  or  its  officers,  want  of  prosecu- 
tion is  sufficiently  excused.67 

Waiver  of  Eight  to  Dismissal  by  Defendant.  —  A  defendant,  even  though 
his  right  to  nonsuit  cannot  be  questioned,  may  waive  such  right  and 
assent  to  a  trial  of  the  cause.  Entering  a  plea  of  "not  guilty"  in  a 
tort  action  amounts  to  such  waiver  and  assent.68 

B.  In  Federal  Courts.  —  There  are  many  cases  in  which  it  has 
been  held  that  a  federal  court  had  no  authority  to  order  a  nonsuit 
without  the  plaintiff's  acquiescence.60    But  this  is  no  longer  so  under 


60.  Ga.— Dixon  r.  Rutherford,  26 
Ga.  153.  111.— Seavev  v.  Rogers,  69  111. 
534;  White  v.  Hogue,  18  111.  150.  N.  Y. 
Winchell  v.  Martin,  14  Abb.  Pr.  47; 
Moeller  v.  Bailey.  14  How.  Pr.  (N.  S.) 
359.  S.  C. — Detheridge  v.  Earle,  4  S. 
C.  310.  Tenn. — Kain  r.  Ross,  1  Lea 
76.  Va. — Carter's  Heirs  r.  Cooper,  111 
Va.  602,  69  S.  E.  944. 

61.  Carter's  Heirs  v.  Cooper,  111  Va. 
602.  69  S.  E.  944. 

62.  Cal. — Grigsbv  v.  Napa  County, 
36  Cal.  585,  95"  Am.  Dec.  213.  Ind. 
Cabinet  Makers  Union  v.  Indianapolis, 
145  Ind.  671,  44  N.  E.  757.  Kan. 
Bane  V.  Cox,  75  Knn.  184,  88  Pae.   1083. 

63.  111.— -Doppeit  V.  Blum,  11 8  111. 
App.    64.      Ind. — (avanaugh    v.    Toledo 

6  C.  R.  Co..  49  Ind.  140:  Kemp  r.  Far- 
low,  5  Ind.  462.     Kan. — Cole  v.  Walker, 

7  Kan.  139.  Okla. — Aultman-Taylor 
Machine  Co.  v.  Caldwell,  14  Okla.  472, 
78  Pac.  319. 

64.  Martin  v.  Van  Bergen,  1  G.  Gr. 
(la.)  314:  Muim  r.  Greenwood,  1  How. 
Pr.  (N.  Y.)  32;  Merritt  v.  Seacord,  1 
How.  Pr.  (N.  V.)  95;  Ball  v.  Miller, 
1  How.  Pr.  (N.  Y.)  184;  Doyle  v.  O'Far- 
rell.  5  Robt.   (N.   V.)    640. 

65.  Ga. — Dixon  v.  Rutherford,  2G 
Ga.    153.     Miss.— Person    v.    Nevitt,   32 


Miss.  ISO.  N.  Y.-G rover  r.  Smith, 
1  Wend.  77:  Cole  v.  Wright,  1  How. 
Pr.  132;  McHngh  r.  Metropolitan  St. 
R.  Co.,  51  Misc.  588,  101  N.  Y.  Supp. 
95.  W.  Va. — Parker's  Admr.  r.  Clark- 
son,  39  W.  Va.  184,  19  S.  E.  431. 

66.  Alford  r.  Hays,  87  Ga.  155,  13 
S.  E.  315. 

67.  Robertson  r.  Wilson,  59  Fla. 
400,  51  So.  S49;  Bates  v.  Baker,  31  Ky. 
L.  Rep.  47,  101  S.  W.  340. 

68.  Munley  v.  Sugar  Notch  Borough, 
215   Pa.   228,^64   Atl.  377. 

69.  See  Cough  ran  V.  Bi^elow,  164 
C.  S.  301.  17  Sup.  Ct.  1  17.  II  L.  ed. 
142;  Hunt  r.  McNamee,  HI  Fed.  293, 
72  C.  C.  A.  441:  Parks  r.  Southern  R. 
Co.,  1-13  Fed.  276,  71  C.  C.  A.  414; 
Central  Transp.  Co.  v.  Pullman  Palace 
Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  478, 
35  L.  ed.  '>'>;  Union  Ins.  Co.  r.  Smith, 
124  U.  S.  405,  8  Sup.  Ct.  534.  31  L.  ed. 
197;  Oscanyan  v.  Westchester  Repeating 
Arms  Co..'  103  U.  S.  261,  26  L.  ed. 
539;  Castle  i\  Bullard,  23  How.  172, 
[6  L.  ed.  124;  Silsby  v.  Foote,  14  How. 
218,  1!  I.,  ed.  394;  Sehuebardt  V.  Allen, 
1  Wall.  359,  17  L.  ed.  642;  Dewolf  r. 
Rabaud,  1  Pet.  176,  7  L.  ed.  227; 
Elmore    V.    Grymes,    1    Pet.     469,     7    L. 
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the  ad  of  congress  requiring  courts  of  the  United  States  to  conform, 
as  near  as  may  be,  to  the  practice  existing  in  the  courts  of  the  state 
in  which  the  trial  is  had.70  But  this  does  not  apply  when  the  plaintiff 
fails  to  appear.71 

0.  Motion  To  Dismiss. —  1.  When  Motion  May  Be  Made. —  Mo- 
tions to  dismiss,  by  analogy,  follow  rules  governing  pleas  in  abatement, 
when  based  upon  grounds  appropriate  to  such  pleas.72 

Plaintiff  is  entitled  as  of  right  to  the  overruling  of  a  motion  to 
dismiss  unseasonably  filed  for  any  defect  that  can  be  waived.73 

The  time  for  a  motion  to  dismiss  is  governed  by  the  practice  of 
the  particular  jurisdiction.74 


ed.  224;  Crane  v.  Morris,  6  Pet.  598, 
8  L.  ed.  514. 

Where  plaintiff  upon  his  own  show- 
ing cannot  recover  as  a  matter  of  law, 
direction  of  a  verdict  in  favor  of  the 
defendant  by  the  court  is  the  proper 
proceeding  in  the  federal  court,  which 
does  not  recognize  involuntary  nonsuit. 
Oscanvan  r.  Westchester  Repeating 
Arms 'Co.,  103  U.  S.  261,  26  L.  ed.  539. 
In  this  case  Mr.  Justice  Field  pointed 
out  that  the  difference  between  a  mo- 
tion to  order  a  nonsuit  of  the  plaintiff 
and  a  motion  to  direct  a  verdict  for 
the  defendant  is  "rather  a  matter  of 
form  than   of  substance." 

But  nonsuit  was  permitted  under 
some  special  United  States  statute, 
such  as  the  statute  enabling  the  court 
to  nonsuit  for  non-production  of  docu- 
ments. Judiciary  Act  of  1789,  §15; 
Thompson  v.  Selden,  20  How.  194,  15 
L.   ed.   1001. 

70.  "That  the  eases  above  cited 
which  held  that  the  circuit  court  of 
the  United  States  had  no  authority  to 
order  peremptory  nonsuits,  were  based, 
not  upon  a  constitutional  right  of  a 
plaintiff  to  have  the  verdict  of  a  jury, 
even  if  his  evidence  was  insufficient 
to  sustain  his  case,  but  upon  the  ab- 
sence of  authority,  whether  statutory 
or  by  a  rule  promulgated  by  this  court, 
is  shown  by  the  recent  case  of  Central 
Transp.  Co.  V.  Pullman's  Palace  Car 
Co.,  139  U.  S.  24,  38  (30:55,  61),  where 
it  was  held  that,  since  the  act  of  con- 
gress of  June  1,  1S72  (17  Stat,  at  L. 
197),  re-enacted  in  §914  of  the  Revised 
Statutes,  courts  of  the  United  States 
are  required  to  conform  as  near  as  may 
be,  in  questions  of  'practice,  pleadings, 
and  forms  and  modes  of  proceeding,' 
to  those  existing  in  the  courts  of  the 
state  within  which  the  trial  is  had, 
and    a    judgment    of    the    circuit    court 
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of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  ordering  a 
peremptory  nonsuit,  in  pursuance  of  a 
stale  statute,  was  upheld.  It  is  the 
clear  implication  of  this  case  that 
granting  a  nonsuit  for  want  of  suffi- 
cient evidence  is  not  an  infringement 
of  the  constitutional  right  of  trial  by 
jury."  Coughran  v.  Bigelow,  164  U.  S. 
301*,  17  Sup.  Ct.  117,  41  L.  ed.  443n, 
446. 

"Whether  a  defendant  in  an  action 
at  law  may  present  in  the  one  form 
or  in  the  other,  or  by  demurrer  to  the 
evidence,  the  defense  that  the  plaintiff, 
upon  his  own  case,  shows  no  cause  of 
action,  is  a  question  of  'practice,  plead- 
ings and  forms  and  modes  of  proceed- 
ing.' "  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24, 
11   Sup.   Ct.   478,   35  L.   ed.   55,   61. 

71.  Patting  v.  Spring  Valley  Coal 
Co..  98  Fed.   811,  39   C.   C.  A.   308. 

72.  111.— Roberts  v.  Fahs,  32  111. 
474;  Miller  v.  Metzger,  16  111.  390. 
Me. — Nickerson  v.  Nickerson,  36  Me. 
417.  Mass. — Kittridge  v.  Bancroft,  1 
Mete.  513.  Vt. — Snow  v.  Carpenter,  49 
Vt.  426. 

See  the  title  "Abatement,  Pleas  of," 
Vol.  1. 

73.  WTade  V.  Wade's  Admr.,  81  Vt. 
275,    69    Atl.    826. 

74.  Where  a  local  action  is  brought 
in  the  wrong  county,  objection  to  the 
jurisdiction  of  the  court  over  the  sub- 
ject-matter may  be  interposed  at  any 
time  before  trial;  and,  where  such  ob- 
jection is  seasonably  interposed,  it  is 
proper  for  the  court  to  dismiss  the 
action  without  prejudice.  Dhooghe  v. 
Chicago,  R.  I.  &  Pi  R.  Co.  (Neb.),  136 
N.  W.  1075. 

Georgia. — Judge  in  vacation  has  no 
authority  to  sustain  motion  to  dismiss 
a  bill  for  want  of  equity  preceding  the 
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2.  Matters  of  Record.  —  As  a  general  rule,  a  motion  to  dismiss 
must  be  based  upon  matters  appearing  upon  the  face  of  the  record.75 

In  modern  code  practice,  the  uses  of  the  motion  to  dismiss  have  been 
very  much  enlarged  beyond  its  common-law  scope.76 

3.  Specification  of  Grounds.  —  A  motion  for  dismissal  or  nonsuit 
should  specify  the  precise  grounds  upon  which  it  is  based.77  It  has 
been  held  that  the  rule  applicable  to  pleas  in  abatement  that  not  only 
the  error,  but  the  method  of  correcting  it  must  be  set  out,  applies 
to  motions  to  dismiss.78 

4.  As  Substitute  for  Demurrer.  —  A  motion  to  dismiss  because  of 
lack  of  sufficient  allegations  in  the  complaint  is  in  the  nature  of  a 


term  to  which  the  ease  is  returnable. 
Ivey  v.  Eome,  129  Ga.  286,  58  S.  E. 
852;  Johnson  v.  Cravey,  120  Ga.  1047, 
48   S.   E.  424. 

Maine. — "Motions  to  dismiss  civil 
actions  for  defects  must  be  filed  within 
two  days  of  the  return  time."  Hodge 
V.   Sawyer,   85   Me.   285,   27  Atl.   153. 

Massachusetts. — After  a  case  is  called 
to  trial,  a  motion  to  dismiss  comes  too 
late,  such  motion  being  on  the  ground 
that  the  nominal  plaintiff  did  not  au- 
thorize the  action.  Troeder  v.  Hyanis, 
153   Mass.   536,   27   N.   E.   775. 

North  Carolina. — "A  motion  for  non- 
suit, under  the  Hinsdale  Act  (Revisal, 
1908,  §539),  cannot  be  made  after  the 
verdict  of  the  jury  has  been  rendered." 
Vaughan  v.  Davenport  (N;.  C),  74  S.  E. 
967. 

75.  Ala. — Moore  v.  Helms,  74  Ala. 
368.  Me.— Shurtleff  v.  Redlon,  82  Atl. 
645.  Mass. — Johnson  V.  Carr,  95  N.  E. 
966;  Kittridge  v.  Bancroft,  1  Mete. 
513.  Term.— Crockett  v.  Beaty,  7 
Humph.  66.  Vt  —  Bent  V.  Bent,  43  Vt. 
42;  Bliss  v.  Smith,  42  Vt.  198;  Connec- 
ticut &  P.  R.  Co.  v.  Bailey,  24  .Vt.  465. 

West  Virginia. — At  common  law,  if 
the  matter  establishing  a  discontinu- 
ance is  dehors  the  record,  a  plea  of 
puis  darrein  continuance  was  necessary 
to  show  the  extraneous  facts  working  a 
discontinuance,  but  when  such  facts 
are  already  manifested  by  the  record, 
a  motion  is  proper  and  sufficient.  Her- 
ring v.  Bender,  48  W.  Va.  498,  37  S.  E. 
568. 

Destruction  of  Records. — "The  judg- 
ment of  the  court  was  a  dismissal  of 
the  action.  Its  power  to  dismiss  the 
action  did  not  depend  upon  a  restora- 
tion of  the  records.  The  jurisdiction 
was  not  lost  by  a  destruction  of  the 
records  nor  regained  by  their  restora- 


tion. The  jurisdiction  of  the  court  was 
always  there,  and  with  that  jurisdic- 
tion it  had  power,  under  the  law,  to 
dismiss  the  action."  Bell  v.  Solomons, 
162   Cal.   105,   121  Pac.  377. 

76.  Person  v.  Fidelity  &  Casualty 
Co.,  84  Fed.  759. 

77.  Cal.— Flynn  v.  Dougherty,  91 
Cal.  669,  27  Pac.  1080;  Palmer  v.  Marys- 
ville  Dem.  Pub.  Co.,  90  Cal.  16S,  27 
Pac.  21;  Shain  v.  Forbes,  82  Cal.  577, 
23  Pac.  198;  Loring  v.  Stuart,  79  Cal. 
200,  21  Pac.  651;  Silva  v.  Holland,  74 
Cal.  530,  16  Pac.  385;  Coffey  v.  Green- 
field, 62  Cal.  602;  Poehlman  v.  Kennedy, 

48  Cal.  201;  People  v.  Banvard,  27  Cal. 
470;  Kiler  v.  Kimbal,  10  Cal.  267. 
Mich.— Jaquith  r.  Hale,  30  Mich.  163. 
Neb.— Forbes  v.  McHaffie,  32  Neb.  742, 

49  N.  W.  721.  N.  Y.— Webb  v.  Odell, 
49  N.  Y.  583;  Binsse  v.  Wood,  37  N. 
Y.  526;  Booth  v.  Bunce,  31  N.  Y.  246; 
Rusher  v.  Brennan,  29  Misc.  142,  60 
N.  Y.  Supp.  283;  E.  T.  Burrowes  Co. 
v.  Rapid  Safety  Filter  Co.,  97  N.  Y. 
Supp.  1048,  18*  N.  Y.  Ann.  Cas.  153; 
Castle  v.  Duryea,  32  Barb.  480;  Ban- 
gasser  v.  Citizens'  Gas  Co.,  19  Alb.  L. 
J.  400.  Tex. — Pierce  v.  Pierce,  21  Tex. 
469. 

Where  the  only  ground  for  dismissal 
is  "because  of  a  variance  between  the 
allegations  of  the  complaint  and  the 
plaintiff's  proofs,"  dismissal  will  be 
denied,  because  such  objection  is  too 
general.  Kokomo  Strawboard  Co.  v. 
Inman,  134  N.  Y.  92,  31  N.  E.  248. 

78.  Quimbv  v.  Bovd,  8  Colo.  194, 
6  Pac.  462;  Ex  parte  Byron,  83  Vt. 
108,  74  Atl.  488;  Thibault  v.  Connec- 
ticut, etc.  Co.,  80  Vt.  333,  67  Atl.  819; 
Nye  v.  Burlington  R.  Co.,  60  Vt.  585, 
11  Atl.  689. 

See  "Abatement,  Pleas  of." 
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demurrer.78  Such  motion  may  be  made  even  at  the  trial.80  It  has 
also  been  held  that  tiling  an  answer  that  contains  nothing  that  aids 
the  allegations  of  the  complaint  does  not  preclude  the  defendant  from 
moving  to  dismiss.-1  Although  a  petition  be  loosely  drawn,  never- 
theless, if  it  sets  forth  in  substance  a  cause  of  action,  it  is  not  subject 
to  a  motion  to  dismiss  in  the  nature  of  a  general  demurrer.82 

It  has  been  held  in  some  jurisdictions  that  a  motion  to  dismiss  may 
not  be  used  as  a  substitute  for  demurrer  to  test  the  sufficiency  of  the 
allegations  of  the  complaint.83 

In  Georgia  a  distinction  has  been  made  between  a  motion  to  nonsuit 
and  a  motion  to  dismiss,  to  the  effect  that  the  former  is  proper  to 
test  the  sufficiency  of  the  evidence  under  the  allegations  of  the  petition, 
while  the  purpose  of  the  ^tter  is  to  test  the  sufficiency  of  the  allega- 
tions of  the  petition.84 

Admissions.  —  A  motion  to  dismiss  as  a  substitute  for  demurrer  admits 
the  truth  of  all  the  allegations  of  fact  contained  in  the  complaint.85 


79.  Conway  v.  Sexton,  243  111.  59, 
90  N.  E.  203;  Smith  v.  Kochersperger, 
173  111.  201,  50  N.  E.  187;  Windett  v. 
Hamilton,  52  111.  180;  Doty  v.  Norton, 
133  App.  Div.  106,  117  N.  Y.  Supp.  793. 

A  motion  to  dismiss  is  in  the  nature 
of  a  general  demurrer,  and  will  not  go 
to  defects  properly  the  subjeat  of  a 
special  demurrer.  Minnesota  Lumb. 
Co.  v.  Hobbs,  122  Ga.  20,  49  S.  E.  783. 

A  motion  to  dismiss  the  petition  upon 
the  ground  of  no  equity  is  equivalent 
to  a  demurrer.  Ivey  v.  City  of  Rome, 
129  Ga.  286,  58  S.  E.  852. 

Court  may  dismiss  a  petition  which 
sets  up  no  cause  of  action  upon  oral 
motion  by  the  defendant.  McCook  v. 
Crawford,  114  Ga.  337,  40  S.  E.  225. 

80.  Hobbs  V.  Chemical  Nat.  Bank, 
97  Ga.  524,  25  S.  E.  348. 

In  Saunders  v.  Pendleton,  19  R.  I. 
292,  36  Atl.  89,  a  motion  to  dismiss, 
made  by  defendant  after  he  pleaded 
the  general  issue,  was  held  too  late,  be- 
cause the  declaration,  though  technic- 
ally defective  as  to  form,  contained  a 
substantial  statement  of  the  cause  of 
action. 

81.  Painter  v.  Norfolk  &  W.  R.  Co., 
141  X.  C.  436,  57  S.  E.  151. 

82.  Pierce  V.  Seaboard  Air  Line  R. 
Co.,  122  Ga.  664,  50  S.  E.  468;  Mullins 
V.  Matthews,  122  Ga.  286,  50  S.  E.  101. 

83.  Ky.— Hunt  r.  Semonin,  79  Ky. 
270.  N.  H.— Hart  v.  Chesley,  18  N.  H. 
373.  N.  Y.-Kollv  V.  Keliy,  3  Barb. 
419.  N.  C— Wilson  r.  Sykes,  84  N.  C. 
215.  Vt.—  Alexander  v.  School  Dist., 
62  Vt.  273,  19  Atl.  995.    Wash.— Wilke- 
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son  Coal  &  Coke  Co.  v.  Driver,  9  Wash. 
117,  37  Pac.  307. 

Contra. — King  V.  Montgomery,  50  Cal. 
115;  Tooker  v.  Arnoux,  76  N.  Y.  397; 
Scofield   v.   Whitelegge,    49    N.    Y.   259. 

"In  dismissing  the  complaint  it  had 
to  be  treated  as  if  it  had  been  de- 
murred to.  On  a  demurrer  the  first 
cause  of  action  would  certainly  have 
been  good  so  far  as  a  common-law 
cause  of  action  was  concerned.  It  is 
asserted,  however,  that,  the  plaintiff 
having  served  a  bill  of  particulars,  the 
bill  of  particulars  must  be  considered 
as  a  part  of  the  complaint.  This  is 
not  so  when  the  sufficiency  of  the  com- 
plaint is  considered  on  a  demurrer. 
Hoey  v.  Kilduff,  65  Misc.  Rep.  554,  120 
N.  Y.  Supp.  971."  Kaufman  v.  Hop- 
per, 135  N.  Y.  Supp.  363. 

"While  the  plaintiff  might  not  have 
been  able  to  prove  the  cause  of  action 
against  the  defendant,  yet  the  com- 
plaint was  sufficiently  strong  to  enable 
an  attempt  to  do  so  by  an  offer  of 
proof.  Under  these  circumstances,  it 
was  clearly  error  to  dismiss  the  com- 
plaint as  a  whole. ' '  Kaufman  v.  Hop- 
per, 135  N.  Y.  Supp.  363. 

84.  Evans  v.  Josephine  Mills,  119 
Ga.  448,  46  S.  E.  674;  Kelly  v.  Strouse, 
116  Ga.  872,  43  S.  E.  280;  Savannah 
F.  W.  R.  Co.  V.  Elder,  116  Ga.  942, 
43  S.  E.  379;  McCandless,  etc.  v.  Con- 
ley,  115  Ga.  48,  41  S.  E.  256;  Gordon 
v.  Easterling,  111  Ga.  856,  36  S.  E. 
923. 

85.  DeWolf  r.  Ford,  193  N.  Y.  397, 
86    N.    E.    527,    21    L.    R.    A.    (N.    S.) 
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A  dismissal  because  of  insufficient  pleadings  should  not  be  ordered  with- 
out giving  the  plaintiff  a  right  to  rectify  the  mistake  by  amendment.88 

VIII.  NONSUIT  BY  CONSENT.  —  It  is  provided  by  statute  in 
numerous  states  that  an  action  may  be  dismissed,  or  nonsuit  entered, 
by  either  party  upon  the  written  consent  of  the  other.87 

Where  a  judgment  of  dismissal  is  entered  by  a  court  of  competent 
jurisdiction  without  reservation,  on  the  ground  of  agreement  by  the 
parties,  there  is  a  final  determination  of  the  matters  which  were,  or 
which  might  have  been,  litigated  in  that  suit;88  but  where  an  agree- 
ment has  been  made  out  of  court  and  never  has  been  acted  upon  by 
it,  the  court  is  not  required  to  give  effect  to  such  agreement.89 

IX.  EFFECT  OF  DISMISSAL.  —  A.  Court  Loses  Jurisdiction. 
An  order  of  dismissal  is  a  final  order,  taJdng  the  cause  out  of  court 
and  ousts  any  further  jurisdiction  of  the  court  over  the  parties  to 
the  action  or  the  subject-matter  of  the  litigation.90 


860;  Sheridan  v.  Jackson,  72  N.  Y. 
170;  Staiger  v.  Klitz,  129  App.  Div. 
703,  114  X.  Y.  Supp.  486;  Rothman 
r.  Kosower,  48  Misc.  538,  96  N.  Y. 
Supp.  26S;  Gallup  v.  Sterling,  22  Misc. 
672,   49   N.  Y.   Supp.   942. 

86.  Sargent  Co.  v.  Baublis,  127  111. 
App.  631 ;  Babcock  V.  Thompson 
3  Pick.   (Mass.)    446,  15  Am.  Dec.  235. 

87.  Cal.— Code  Civ.  Proc,  §581. 
Colo.— Code,  1877,  §148;  Mills'  Ann. 
Code,  §166.  Idaho.— Code  Civ.  Proc, 
§3499.  Minn.— Rev.  Laws,  1905,  §4195. 
Mont.— Code  Civ.  Proc,  §6714.  Nev. 
Comp.  Laws,  §3246.  Ore.— Code  Civ. 
Proc,  §246.  R.  I.— Gen.  Laws,  1909, 
ch.  291,  §4.  Utah.— Comp.  Laws,  1907, 
§3181.    Wash.— Rem.  &  Bal.  Code,  §408. 

88.  Colo.— Ford  v.  Roberts,  14  Colo. 
291,  23  Pac  322.  S.  C— Kennerty  v. 
Etiwan  Phosphate  Co.,  17  S.  C.  411, 
43  Am.  Rep.  607.  Va.— Wilcher  v. 
Robertson,  78  Va.  602;  Wohlford  v. 
Compton,  79  Ya.  333;  Hoover  v.  Mitch- 
ell, 25  Gratt.  387. 

See  infra,  IX,  B. 

89.  Snvder  v.  De  Forest  Wireless 
Tel.  Co.,  154  Fed.  142;  McFadden  v. 
Heiscn,  150  Fed.  568,  80  C.  C.  A.  370. 

90.  U.  S. — Robinson  V.  Satterlee,  3 
Sawy.  134,  20  Fed.  Cas.  No.  11,967. 
Cal.— Sere  r.  McGovern,  65  Cal.  244, 
3  Pac.  859;  Ryan  r.  Tomlinson,  VA  Cal. 
11;  Leese  V.  Sherwood,  21  Cal.  151. 
Conn. — Jarvis  v.  .Mmtiu,  77  Conn.  19, 
58  Atl.  15.  Ga.— Van  Pelt  v.  Hurt,  92 
Ga.  656,  18  S.  E.  1016;  Whatley  v. 
Slaton,  36  Ga.  653.  111.— Goodrich  v. 
Huntington,  11  Til.  646.  Ind  —  Hulman 
v.  Benninghof,   125  Ind.  481,  25  N.  E. 


549;  Wiseman  v.  Lynn,  39  Ind.  250; 
Breese  v.  Allen,  12  Ind.  426.  la  — 
Brooks  v.  Cutler,  18  Iowa  433.  Md.— 
Ringgold  v.  Emory,  1  Md.  348.  Mich. 
In  re  Ward's  Estate,  152  Mich.  218, 
116  N.  W.  23.  Minn.— Sammons  v. 
Pike,  105  Minn.  106,  117  N.  W.  244. 
Tex.— Wright  v.  Thomas,  6  Tex.  420; 
Kelly  v.  Kelly,  23  Tex.  437. 

Effect  of  Dismissal  Where  Receiver 
Has  Been  Appointed.— It  has  been  held 
that  "the  dismissal  by  the  plaintiff 
of  an  equitable  proceeding,  in  which  a 
receiver  to  take  charge  of  the  assets 
of  the  defendant  has  been  appointed, 
does  not  necessarily  operate  to  dis- 
charge the  receiver.  He  is  an  officer 
of  the  court,  his  possession  of  the  as- 
sets of  the  defendant  is  the  possession 
of  the  court,  and  while  in  such  case 
the  functions  of  the  receiver  as  be- 
tween the  parties  are  ended,  his  cus- 
tody of  the  assets  in  his  hands  con- 
tinues subject  to  the  order  of  the 
court."  Fountain  v.  Mills,  111  Ga. 
122,  36  S.  E.  428. 

Mississippi. — When  plaintiff  has  re- 
ceived satisfaction  of  the  cause  of  ac- 
tion in  vacation  he  or  his  attorney 
shall  enter  such  satisfaction  on  the 
declaration.  Where  plaintiff  suffers  a 
nonsuit,  or  dismisses  without  having 
received  satisfaction,  he  shall  stand  in 
the  same  situation  as  though  he  had 
never  instituted  suit.     Code,  1905,  §803. 

After  judgment  of  dismissal,  a  court 
has  no  jurisdiction  to  appoint  a  referee 
or  to  proceed  further  in  the  case.  Dur- 
vra  v.  Fuechsel,  145  N.  Y.  654,  40  N. 
E.  204. 
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B.  No  Bar  to  Subsequent  Proceedings.  —  At  common  law,  or 
in  the  absence  of  statute,  a  dismissal,  discontinuance  or  nonsuit,  is 
not  a  surrender  of  plaintiff's  claim,  nor  does  it  bar  a  future  action 
between  the  same  parties  relating  to  the  same  subject-matter.01  To 
bar  a  subsequent  action  the  judgment  must  be  upon  the  merits.92 
And  so  after  a  case  has  been  removed  to  a  federal  court  plaintiff 
may  take  there  a  voluntary  nonsuit  and  begin  a  new  action  in  the 
state  court.93 


91.  2  Tidd's  Pr.  917  (2nd  Am.  ed.), 
and  the  following  cases:  U.  S. — Bing- 
ham v.  W  ilk  ins,  3  Fed.  Cas.  No.  1,416. 
Ala.— Russell  v.  Rolfe,  50  Ala.  56; 
Bradley  r.  Hunter.  50  Ala.  265.  Colo. 
Hallack  r.  Loft,  1!)  Colo.  74,  34  Pac. 
568;  Allen  r.  Steiger,  17  Colo.  552,  31 
Pac.  226;  Martin  r.  McCarthy,  3  Colo. 
App.  37,  32  Pac.  551;  Charles  V.  Peo- 
ple's Ins.  Co.,  3  Colo.  419;  Tourtelotte  v. 
Brown,  1  Colo.  App.  408,  29  Pac.  130; 
Frear  v.  Engelbrecht,  3  Colo.  377;  Corn- 
ing r.  Ryan,  3  Colo.  525.  Ky.—  Thomp- 
son v.  Thompson,  23  Ky.  L.  Rep.  1535, 
65  S.  W.  457.  Me. — Drake  v.  Rodgers, 
32  Me.  524;  Loomis  v.  Green,  7  Me. 
386.  Mo. — Wiethaupt  v.  St.  Louis,  158 
Mo.  655,  59  S.  W.  960.  Nev.— Laird 
V.  Morris,  23  Nev.  34,  42  Pac.  11;  Van 
Vliet  v.  Olin,  1  Nev.  495.  N.  H.— Ord- 
way  v.  Boston  &  M.  R.  Co.,  69  N.  H. 
420.  45  Atl.  243.  N.  Y.— Loeb  f.'  Wil- 
lis, 100  N.  Y.  231,  3  N.  E.  177;  Galletto 
v.  Serafino,  40  Misc.  671,  83  N.  Y.  Supp. 
184.  Pa. — Berger  v.  Long,  1  Walk. 
143.  S.  C— Dunham  v.  Carson,  37  S. 
C.  269,  15  S.  E.  960.  Tex.— Foster  v. 
Wells,  4  Tex.  101.  Va.— Coffman  & 
Richardson  v.  Russell,  4  Munf.  207. 

Alabama. — Two  nonsuits,  not  set 
aside  at  the  term  at  which  they  are 
suffered,  or  reversed  on  error,  are 
equivalent  to  a  verdict  against  the 
party  suffering  them.  Civ.  Code,  §5353. 
Under  a  statute  where  two  nonsuits 
are  made  equal  to  a  verdict  for  defend- 
ant, nonsuit  must  continue  to  end  of 
the  term.  Kennedy  v.  Geddes,  8  Port. 
(Ala.)    263,   33   Am.   Dec.   289. 

A  judgment  of  nonsuit  is  no  bar  to 
a  subsequent  action  brought  for  the 
same  cause  in  due  time.  Ga.  Code, 
§5942;   Ore.   Code   Civ.  Proc,   §248. 

Effect  of  Nonsuit. — Where  a  suit  was 
brought  in  the  federal  court,  appealed 
to  the  circuit  court  of  appeals,  re- 
manded for  a  new  trial,  and  thereupon 
the  plaintiff  not  appearing,  the  court 
impaneled  a  jury,  which  jury,  under 
the  direction   of  the  court,  returned  a 
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verdict  of  not  guilty,  and  judgment  of 
nonsuit  was  entered,  no  bar  to  an  ac- 
tion in  the  state  court  is  raised,  and 
in  such  cases  the  principle  of  law  an- 
nounced by  the  federal  circuit  court 
of  appeals  will  not  necessarily  control 
in  the  decision  of  a  case  in  the  new 
forum.  Spring  Valley  Coal  Co.  V.  Pat- 
ting, 210  111.   342,  71   N.   B.   371. 

"A  final  judgment  dismissing  the 
complaint,  either  before  or  after  a 
trial,  does  not  prevent  a  new  proceed- 
ing for  the  same  cause  of  action,  unless 
it  expressly  discloses  or  it  appears 
by  the  judgment  roll,  that  it  is 
rendered  upon  its  merits."  Mont. 
Code  Civ.  Proc,  §6717.  See  also  Glass 
V.  Basin  Co.,  34  Mont.  88,  85  Pac.  7  J  6. 

"A  final  judgment  dismissing  the 
complaint,  either  before  or  after  a 
trial,  rendered  in  an  action  hereafter 
commenced,  does  not  prevent  a  new 
action  for  the  same  cause  of  action, 
unless  it  expressly  declares,  or  it  ap- 
pears by  the  judgment  roll,  that  it  is 
rendered  on  its  merits."  N.  Y.  Code 
Civ.  Proc,  §1209. 

When  a  judgment  of  nonsuit  is  given 
the  action  is  dismissed,  but  such  judg- 
ment shall  not  have  the  effect  to  bar 
another  action  for  the  same  cause. 
Rem.   &  Bal.  Wash.  Code,   §410. 

92.  Marie  M.  E.  Church  v.  Trinity 
M.  E.  C,  253  111.  21,  97  N.  E.  262. 

93.  In  Mclver  V.  Florida  Cent.  &  P. 
R.  Co.,  110  Ga.  223,  36  S.  E.  775,  65 
L.  R.  A.  437,  Cobb,  J.,  thus  states 
the  rule:  "Though  the  plaintiff  in  a 
suit  which  had  been  properly  removed 
from  a  state  to  a  federal  court  having 
concurrent  jurisdiction  of  the  cause  of 
action  on  which  the  suit  was  founded 
was  nonsuited,  or  voluntarily  dismissed 
his  case  in  the  United  States  court,  it 
was,  nevertheless,  his  right  to  bring 
another  suit  on  the  same  cause  of  ac- 
tion in  the  state  court  at  any  time 
within  the  statute  of  limitations  appli- 
cable to  such  an  action.  The  above 
is  true,  notwithstanding  in  the  second 
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C.  ""Without  Prejudice."  —  Where  a  suit  is  dismissed  for  some 
reason  not  going  to  the  merits,  it  should  be  "without  prejudice,"94 
thereby  reserving  to  the  parties  the  right  to  litigate  all  questions 
which  might  have  been  tried  and  determined  in  the  action  and  negativ- 
ing any  consideration  by  the  court  upon  the  merits.90 

Where  a  decree  is  absolute  on  its  face,  without  such  words  of  quali- 
fication as  "without  prejudice,"  or  other  terms  indicating  a  right  or 
privilege  to  take  further  legal  proceedings  on  the  subject,  it  is  pre- 
sumed to  be  rendered  upon  the  merits.96 

X.    WHEN  DISMISSAL  DOES  NOT  RESULT.  — A.   Amendable 


suit  the  damages  were  laid  in  an 
amount  •which  would  prevent  another 
removal  to  the  federal  court."  To  the 
same  effect  is  Hooper  v.  Atlanta  K.  & 
N.  E.  Co.,  106  Tenn.  28,  60  S.  W.  607,  53 
L.  B.  A.  931,  relying  upon  the  reason- 
ing of  Gassman  r.  Jarvis,  100  Fed.  146, 
where  it  was  said:  "It  was  not  the 
purpose  of  the  constitution  nor  of  the 
statutes  passed  in  pursuance  of  it,  to 
interfere  with  the  jurisdiction  of  the 
courts  of  the  states  further  than  is 
necessary  to  secure  the  jurisdiction  of 
the  courts  of  the  United  States  in  re- 
spect of  those  causes  of  action  which 
may  be  brought  in  or  removed  to  those 
courts.' ' 

A  contrary  ruling  was  made  in  Balti- 
more &  O.  E.  Co.  v.  Fulton,  59  Ohio 
St.  575,  53  X.  E.  265,  44  L.  E.  A.  520, 
upon  the  authority  of  Cox  v.  East  Ten- 
nessee, V.  &  G.  E.  Co.,  68  Ga.  446, 
which,  however,  does  not  sustain  the 
ruling,  being  a  case  of  reinstatement, 
and  not  of  the  beginning  of  a  new 
action. 

94.  Ark. — Burnett  v.  Allen,  54  Ark. 
560,  16  S.  W.  573;  Boyd  v.  Jones,  44 
Ark.  314.  Kan.— Kansas  City  W.  & 
X.  W.  E.  Co.  V.  Walker,  50  Kan.  739, 
32  Pac.  365;  Clark  r.  Dekker,  43  Kan. 
692,  23  Pac.  956.  Ky.— Hoskins  V.  Gen- 
try, 63  Ky.  285;  Carpenter  V.  Miles, 
17  B.  Mon.  598;  Hilton  v.  Hilton's 
Admr.,  22  Ky.  L.  Rep.  1934,  62  S.  W. 
6;  City  of  Paducah  v.  Allen,  20  Ky. 
L.  Eep.  1342,  49  S.  W.  343.  Mass. 
Eoach  v.  Eoach,  190  Mass.  253,  76  N. 
E.  651.  N.  Y.— Duff  v.  Gallo,  64  A  pp. 
Div.  616,  72  N.  Y.  Supp.  156;  Johnson 
r.  Berlin,  35  Misc.  1  16,  71  N.  Y.  Supp. 
454.  Wash. — Winsor  v.  Hanson,  40 
Wash.  423,  82  Pac.  710. 

"If  it  was  within  the  power  of  the 
court  to  dismiss  the  action  wit  limit 
prejudice  generally,  i(  <  ras  clearly 
within   its  power  and  discretion    to 


miss  it  without  prejudice  as  to  a  par- 
ticular action;  for  the  greater  power 
necessarily  includes  the  lesser.  Fisk 
v.  Tacoma  Smelting  Co.,  49  Wash.  514, 
95  Pac.  1082;  Gassman  v.  Jarvis  (C. 
C),  94  Fed.  603;  Chicago,  M.  &  St. 
P.  E.  Co.  v.  Metalstaff,  101  Fed.  769, 
41  C.  C.  A.  669."  Oliver  v.  Northern 
Pac.  E.  Co.,  196  Fed.  432. 

95.  Ky. — Magill  r.  Mercantile,  etc. 
Co.,  81  Ky.  129.  Mass.— Eoach  v. 
v.  Eoach,  190  Mass.  253,  76  N.  E. 
651.  N.  H.  — Easter  V.  Easter,  74  X. 
H.  270,  73  Atl.  30;  Brown  v.  Brown, 
37  X.  H.  536,  75  Am.  Dec.  154. 

There  is  no  practice  authorizing  the 
dismissal  of  a  suit  at  law  "without 
prejudice."  Durham  v.  Stubbings,  111 
111.   App.   10. 

96.  Lvon  v.  Perin  &  G.  Mfg.  Co., 
125  U.  S.  698,  8  Sup.  Ct,  1024,  31  L. 
ed.  839;  Durant  v.  Essex  Co.,  7  Wall. 
(U.  S.)   107,  19  L.  ed.  154. 

The  entry,  "libel  dismissed,"  with- 
out the  addition  of  the  words,  "with- 
out prejudice,"  purports  to  be  a  final 
judgment  upon  the  merits,  and  is  a 
bar  to  further  proceedings  upon  the 
same  course  of  action.  Eoach  v.  Eoach, 
190  Mass.  253,  76  N.  E.  651;  Bradley 
v.  Bradley,  160  Mass.  258,  35  X.  E. 
482. 

When  the  case  is  dismissed  in  cham- 
bers, at  such  time  as  the  court  would 
not  have  jurisdiction  to  pass  upon  the 
merits,  such  order  of  dismissal  is  not 
a  final  determination  of  the  controversy 
so  as  to  constitute  a  bar,  although  not 
containing  the  words,  "without  prej- 
udice." Durham  v.  Carson,  37  S.  C. 
269,  15  S.  E.  960. 

In  Indiana,  there  is  a  statute  pro- 
filing that  disobedience  by  plaintiff  of 
.in  order  concerning  proceedings  in  an 
action,  the  court  may  dismiss  without 
prejudice.  Timmons  v.  Pine  School  Tp., 
22  'hid.   App.  93,  53  N.  E.  242. 
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Defects. Irregularities,  or  formal  defects  in  the  proceedings,  which 

are  amendable  or  curable,  are  not  grounds  for  dismissal.07 

B.  Waiver  of  Right  to  Dismissal.  —  Where  defendanl  proceeds 
in  a  rase  after  a  right  to  have  the  same  dismissed  lias  accrued  to  him, 
as  by  pleading  to  the  merits  or  otherwise,  he  waives  his  right  to  dis- 
missal.98 

C.  Formal  Defects.  —  Technical  defects  in  the  procedure,  not 
attributable  to  the  plaintiff,  such  as  failure  or  change  in  the  terms 
of  court,'"1  omission  of  a  cause  from  a  docket,1  or  informality  in  the 


97.  Ark. — Organ  p.  Memphis  &  L. 
R.  Co.,  51  Ark.  235,  11  S.  W.  96;  Catch- 
ings  v.  Harcrow,  49  Ark.  20,  3  S.  W. 
8S4;  Dorsev  County  p.  Whitehead,  47 
Ark.  205,  1  S.  W.  97;  Hammond  v. 
Harper,  39  Ark.  248.  Colo.— Weil  v. 
Xevitt,  18  Colo.  10,  31  Pac.  487;  Horn 
v.  Reitler,  15  Colo.  316,  25  Pac.  501; 
Jennings  v.  First  Nat.  Bank,  13  Colo. 
417,  22  Pac.  777,  16  Am.  St.  Rep.  210; 
Sweenev  v.  Coe,  12  Colo.  485,  21  Pac. 
705;  Hochstadter  P.  Hays,  11  Colo.  118, 
17  Pac.  289;  Denver  &  R,  G.  R,  Co.  P. 
Henderson,  10  Colo.  1,  13  Pac.  910. 
HI.— Hammond,  etc.  v.  Leavitt,  181  111. 
416,  54  N.  E.  982;  City  of  Windsor  V. 
Cleveland,  C,  C.  &  St.  L.  R.  Co.,  105 
111.  App.  46.  Ky.— Star  Drilling  M.  Co. 
p.  McLeod,  122  Ky.  564,  92  S.  W.  558; 
Turner  V.  Newman,  19  Ky.  L.  Rep. 
231,  39  S.  W.  504.  Me.— Littlefield 
V.  Maine  Cent.  R.  Co.,  104  Me.  126, 
71  Atl.  657.  Md  —  Safe  Deposit  & 
Trust  Co.  v.  Cahn,  102  Md.  530,  62 
Atl.  819.  N.  Y. — Ashley  t\  Lehmann, 
54  App.  Div.  45,  66  N.  Y.  Supp.  299. 
N.  D. — Morgridge  V.  Stoefer,  14  N.  D. 
430,  104  N.  W.  1112.  S.  0.— Latham  v. 
Harby,  50  S.  C.  428,  27  S.  E.  862. 
Tenn. — Hall  r.  Jacocks,  5  Heisk.  84. 

Variance  remediable  by  amendment- 
is  not  ground  for  nonsuit,  unless  plaint- 
iff refuses  to  make  necessary  amend- 
ment. Rumford  Nat.  Bank  v.  Arae- 
nault    (Me.),    79   Atl.    986. 

98.  U.  S—  Brent  V.  Coyle,  2  Cranch 
2S7,  4  Fed.  Cas.  No.  1,837.  Ala.— Tor- 
rev  P.  Forbes,  94  Ala.  135,  10  So.  320; 
Freeman  P.  McBroom,  11  Ala.  943; 
Gray  P.  Bank  of  Ala.,  11  Ala.  771.  Ark. 
Hanlv  V.  Real  Est.  Bk.,  4  Ark.  598; 
Yeates  v.  Heard,  2  Ark.  459.  Colo. 
Hoy  r.  Leonard,  13  Colo.  App.  449,  59 
Pac.  229;  Howe  P.  People,  7  Colo.  App. 
535,  44  Pac.  512.  Ga.— Bird  v.  Har- 
ville,  33  Ga.  459;  Cooper  v.  Jones,  24 
Ga.  473.  HI.— Matthias  r.  Cook,  31  111. 
83;    Cobb   v.    Ingalls,    1 '  111.    233;    City 
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of  Chicago  v.  Duffy,  117  111.  App.  261; 
Munster  v.  Doyle,  50  111.  App.  672; 
Fish  P.  Regez,  46  111.  App.  428.  Ind. 
Ter. — Fidelitv  &  Casualty  Co.  P.  Brown, 
4  Ind.  Ter.  *397,  69  S.  W.  915.  la.— 
Rea  v.  Flathers,  31  Iowa  545.  Me. — Wil- 
son v.  Nichols,  29  Me.  566.  Mass. 
Lathrop  r.  Bowen,  121  Mass.  107;  Ba- 
con p.  Weston,  11  Cush.  164;  Jacques 
v.  Sanderson,  8  Cush.  271  ;  Wolcott  P. 
Mead,  12  Mete.  516.  Mich.— Webster 
p.  Wheeler,  119  Mich.  G01,  78  N.  W. 
657;  People  V.  Judge  of  Wayne  Cir- 
cuit Court,  35  Mich.  498.  Mont  — 
Conklin  v.  Fox,  3  Mont.  208.  N.  Y.— 
McLain  v.  British  &  F.  M.  I.  Co.,  16 
Misc.  336,  38  N.  Y.  Supp.  77;  Cielfield 
p.  Browning,  9  Misc.  98,  29  N.  Y.  Supp. 
710.  Tex. — Burdett  V.  Chandler,  22  Tex. 
14. 

Where  a  person  is  fraudulently 
brought  into  the  court  and  process 
served  on  him,  but  afterward  demurs 
and  files  answer,  etc.,  by  such  answer, 
etc.,  he  has  waived  all  question  of  the 
service  of  the  process,  and  cannot  have 
dismissed  on  ground  of  service  of  proc- 
ess. Fitzgerald  &  M.  Cons.  Co.  P.  Fitz- 
gerald, 137  U.  S.  9S,  11  Sup.  Ct.  36, 
34  L.  ed.  608. 

Complainants  whom  court  has  re- 
fused to  allow  to  dismiss  their  original 
bill  by  filing  an  amended  bill  and  fur- 
ther invoking  the  aid  of  the  court, 
waive  motion  to  dismiss  original  bill. 
Pingrey  v.  Rulon,  246  111.  109,  92  N. 
E.  592. 

As  to  defects  not  waived,  see  supra. 
99.  Ala. — Ex  parte  Driver,  51  Ala. 
41.  Ark.— Bennett  v.  Engles,  1  Ark.  29. 
Ind. — Carlisle  v.  Gaar,  18  Ind.  177; 
Clark  v.  State,  4  Ind.  268.  Va—  Mann 
V.  Gwinn,  8  Gratt.  58. 

1.  U.  S.— Christ  V.  Sehell,  26  Fed. 
138.  Ala. — Forrester  r.  Forrester,  39 
Ala.  320;  Ex  parte  Remson,  31  Ala.  270; 
Harrall  v.  State,  26  Ala.  52;  Wiswail 
v.  Glidden,  4  Ala.   357.     S.  C— David- 
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citation.2     cannot     be     considered     as     working     a     discontinuance. 
D.     Removal  of  Action.  —  Improper  removal  of  a  cause   from  a 
state  to  a  federal  court,3  or  from  one  court  to  another  under  a  void 
statute,4  does  not  operate  as  a  discontinuance. 

XI.  STATUTORY  LIMITATION  AS  TO  DISMISSAL  AND 
NONSUIT.  —  It  is  provided  by  statute  in  a  number  of  states  that 
upon  the  trial  the  decision  must  be  upon  the  merits  save  where  specially 
provided  otherwise  by  statute.5 

XII.  COSTS  UPON  DISMISSAL.  —  Upon  dismissal  or  nonsuit, 
costs  are  awarded  against  the  plaintiff ;  and  in  a  number  of  states  pay- 
ment of  costs  is  a  condition  precedent  to  voluntary  dismissal.0  The 
matter  of  costs  is  a  subject  of  statutory  law  in  numerous  states.7 


son  V.  Middleton,  3  Rich.  L.  349.     Tex. 
Ponton   v.  Bellows,  13  Tex.  254. 

2.  Lapice  r.  Smith,  13  La.  91,  33  Am. 
Dec.  555. 

3.  Ex  parte  State,  71  Ala.  363,  367; 
Germania  F.  I.  Co.  f.  Francis,  52  Miss. 
457,  24  Am.  Rep.  674. 

"We  think  it  like  a  writ  of  error 
which  a  plaintiff  should  prosecute  to 
any  interlocutory  judgment  of  the  cir- 
cuit court,  which,  though  not  maintain- 
able, might  have  the  effect  to  delay 
action  in  the  circuit  court  and  prevent 
any  step  in  the  cause  there,  and  would, 
when  dismissed,  have  the  effect  to  re- 
mit the  case  to  the  circuit  court,  which 
could  and  would  proceed  with  it  as 
though  no  interruption  of  the  proceed- 
ings had  occurred.  Where  a  state  court 
grants  an  application  for  removal  of 
a  cause  to  a  United  States  court,  it  is 
a  declension  to  proceed  further  in  the 
cause;  but  when  it  is  ascertained  that 
the  order  of  removal  was  improper,  and 
that  the  United  States  court  has  not 
jurisdiction,  the  cause  revives  in  the 
state  court,  and  should  be  proceeded 
with  as  though  no  order  of  removal  had 
been  made.  An  order  for  removal  in 
a  case  not  embraced  by  act  of  Congress 
is  void,  and  has  no  effect  in  legal  con- 
templation, and  although  its  practical 
effect  may  be  an  interruption,  improp- 
erly, of  the  prosecution  of  the  cause 
in  the  state  court,  the  cause  is  to  be 
considered  as  having  been  all  the  time 
pending  in  the  state  court,  which  de- 
layed to  see  if  the  United  States  court 
would  take  jurisdiction,  and,  finding  it 
would  not,  proceeds  to  try  the  case 
thus  remitted  to  it  as  though  no  inter- 
ruption had  occurred."  Germania  Fire 
TiiS.  Co.  r.  Francis,  52  Miss.  457,  24 
Am.  Rep.  674. 

The  failure  of  the  state  court  io  pro- 


C(  ed  in  the  cause  while  awaiting  the 
disposition  of  the  federal  court,  does 
not  work  a  discontinuance.  Ex  parte 
State,  supra. 

4.  Ex  parte  State,  115  Ala.  123,  22 
So.   115. 

5.  Ind.— Burns'  Rev.,  190S,  §338. 
Kan.— Gen.  St.,  §4847.  Ky.— Civ.  Code, 
§371.  Minn.— Rev.  Laws,  1905,  §4195. 
Neb.— Cobbey's  Ann.  St.,  §1419.  Nev. 
Comp.  Laws,   §3246. 

See  also  Burns  v.  Rodefer,  15  Nev. 
59.  Ohio.— Gen.  Code,  1910,  §11,586. 
Okla. — Comp.  Laws,  §5918.  Wash. — 
Rem.  &  Bal.'s  Code,  §409.  Wyo.— Rev. 
St.,  1899,  §3755. 

6.  Colo.— Code,  1877,  §148;  Mill's 
Ann.  Code,  §166.  Idaho.— Code  Civ. 
Proc,  §3499.  Nev.— Comp.  Laws, 
§3246. 

See  also  2nd  Tidd's  Pr.  917,  2  Am. 
ed;  and  the  following  cases:  Del. — ■ 
Wilcox  r.  Wilmington  C.  R.  Co.,  1 
Penne.  245,  40  Atl.  191.  Ga.  — Wright 
v.  Jett,  120  Ga.  995,  48  S.  E.  345; 
Sweeney  V.  Malloy,  107  Ga.  80,  32  S. 
E.  858.  Miss. — Mississippi  Central  R. 
Co.  v.  Beatty,  35  Miss.  66S.  Mont. 
State  V.  Lindsay,  24  Mont.  352,  61  Pac. 
883.  Neb. — Sheedy  v.  McMurtry,  44 
Neb.  499,  63  N.  W.  21.  N.  Y.— Sus- 
man  r?.  Dangler,  95  App.  Div.  158,  88 
N.  Y.  Supp.  527;  Rogers  r.  Marcus,  93 
App  Div.  552,  87  N.  Y.  Supp.  941;  St. 
John  v.  Hart,  16  How.  Pr.  192;  Filer 
v.  Korn,  23  N.  Y.  Supp.  115;  North  v. 
Sargeant,  14  Abb.  Pr.  223;  Cole  v.  Mc- 
Garvey,  6  Civ.  Proc,  305;  Huntington 
v.  Forkson,  7  Hill  195;  Morrison  V. 
Ide,  4  How.  Pr.  304;  James  v.  Delavan, 
7  Wend.  511. 

See  generally  the   title   "Costs." 

7.  Georgia. — Plaintiff  may  renew 
suit  after  nonsuit  on  dismissal  without 
paying    accrued    costs,   by   makiug   affi- 

Vol.  VII 


6SS        DISMISSAL,  DISCONTINUANCE  AND  NONSUIT 

A  second  action,  after  a  nonsuit,  may,  in  the  sound  discretion  of 
the  court,  be  dismissed  unless  the  costs  of  the  first  one  are  paid.8 

XIII.  EXTENSION  OF  PERIOD  OF  LIMITATIONS.  —  It  is 
widely  provided  by  statute  in  this  country  that  a  failure  with  an 
action  that  has  been  dismissed  has  the  effect  of  extending  the  period 
of  limitations  for  a  specified  time  during  which  a  second  action  may 
be  brought.0  These  statutes  are  liberally  construed,  and  no  matter 
how  bad  the  first  writ  or  whether  the  first  suit  be  void  or  voidable, 


davit  in  writing  of  good  cause  of  re- 
newal, and  such  poverty  that  he  is  un- 
able fco  pay  accrued  costs.     Code,  §5626. 

Indiana. — Plaintiff  is  not  liable  to  de- 
fendant for  any  costs  made  by  him 
after  notice  of  dismissal  of  action  in 
vacation.     Burns'  Kev.,  1908,  §339. 

Illinois. — Upon  the  complainant's 
dismissing  his  bill  in  equity,  or  the 
defendant's  having  the  same  dismissed 
for  want  of  prosecution,  the  defendant 
shall  receive  against  the  complainant 
full  costs;  and  in  all  other  cases  in 
chancery  not  otherwise  directed  by  law, 
it  shall  be  in  the  discretion  of  the 
court  to  award  costs  or  not.  Hurd's 
Kev.  St.,  eh.  33,  §18. 

Maine. — Where  plaintiff  nonsuits  or 
discontinues,  defendant  recovers  costs, 
and  any  second  proceeding  will  be 
stayed  pending  the  payment  of  such 
costs,  and  may  be  dismissed  unless  such 
costs  are  paid  at  such  time  as  the  court 
appoints.     Eev.  St.,  ch.  84,  §14. 

Massachusetts. — If  the  first  action  has 
been  nonsuited  or  discontinued,  the 
court  will  stay  the  second  until  costs 
of  first  are  paid  and  may  further  order 
that  second  action  may  be  dismissed 
unless  such  costs  are  paid  within  a  time 
expressed  by  the  order.  Eev.  L.,  ch. 
203,   §11. 

•  Vermont. — Tf  plaintiff  after  trial  is 
commenced  before  a  jury,  enters  a  non- 
suit or  discontinuance  the  court  may, 
in  its  discretion,  allow  the  defendant 
double   costs.     Pub.   St.,   1906,   §1758. 

8.  Eigenman  v.  Eastim,  17  Ind.  App. 
580,  45  N.  E.  795. 

9.  Arkansas.  —  If  plaintiff  is  non- 
suited in  an  action  brought  within  the 
period  of  the  statute  of  limitations,  he 
has  one  year  from  date  of  such  nonsuit 
to  institute  new  action.    Dig.  St.,  §5083. 

Georgia. — "Tf  plaintiff  shall  be  non- 
suited, or  shall  discontinue  or  dismiss 
his  case,  and  shall  re-commence  within 
6  months,  such  renewed  case  shall 
stand  upon  the  same  footing  as  to  lim- 
itations, with  the  original  case;  but  this 
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privilege  of  dismissal  and  renewal  shall 
be  exercised  only  once  under  this 
clause."     Code,  §4381. 

Iowa. — "If,  after  the  commence- 
ment of  an  action  the  plaintiff  fail 
therein  for  any  cause  except  negli- 
gence, in  its  prosecution,  and  a  new 
suit  be  brought  within  six  months 
thereafter,  the  second  suit  shall,  for  the 
purposes  herein  contemplated,  be 
deemed  a  continuation  of  the  first." 
Rev.  St.,  §3742.  Archer  v.  Chicago,  B. 
&  Q.  E.  Co.,  65  Iowa  611,  22  N.  W. 
894. 

North  Carolina. — Tf  an  action  be 
commenced  within  the  time~  prescribed 
therefor,  and  the  plaintiff  be  nonsuited, 
a  new  action  may  be  commenced  with- 
in one  year  after  such  nonsuit.  Pell's 
Eev.,   1908,    §370. 

West  Virginia.— Tf  any  action  com- 
menced within  due  time  in  the 
name  of,  or  against,  one  or  more 
plaintiffs  or  defendants,  abate  as 
to  one  of  them  by  the  return  of  no  in- 
habitant, or  by  his  or  her  death  or  mar- 
riage, or  if,  in  an  action  commenced 
within  due  time  judgment  (or  other 
and  further  proceedings)  for  the  plaint- 
iffs should  be  arrested  or  reversed,  on 
a  ground  which  does  not  preclude  a 
new  action  for  the  same  cause,  or  if 
there  be  occasion  to  bring  a  new 
suit  by  reason  of  the  said  cause  having 
been  dismissed  for  want  of  security 
for  costs  or  by  reason  of  any  other 
cause  which  could  not  be  pleaded  in 
bar  of  an  action,  or  the  loss  or  destruc- 
tion of  any  of  the  papers  in  a  former 
suit  which  was  in  due  time;  in  every 
such  case,  notwithstanding  the  expira- 
tion of  the  time  within  which  a  new 
action  or  suit  must  otherwise  have  been 
brought,  the  same  may  be  brought  with- 
in one  year  after  such  abatement,  dis- 
missal or  other  cause,  or  after  such 
arrest  or  reversal  of  judgment,  or  such 
loss  or  destruction,  but  not  after.  W. 
Va.  Code,  ch.   104,   §3512. 


DISMISSAL,  DISCONTINUANCE  AND  NONSUIT        689 


it  is  sufficient  to  permit  the  bringing  of  the  second  action.10  A  suit 
in  the  federal  court,  dismissed  for  want  of  jurisdiction,  is  such  an 
abortive  suit  as  will  suspend  the  running  of  the  statute  of  limitations.11 

These  statutes  extending  the  period  of  limitations  do  not  apply- 
when  the  first  abortive  suit  was  voluntarily  dismissed.12 

XIV.  REINSTATEMENT.  —  A.  When  Action  May  Be  Re- 
instated. —  A  nonsuit  or  dismissal  may  be  vacated  and  the  case  re- 
instated at  the  same  term  at  which  it  was  entered,  but  not  after  such 
term,  as  the  court  thereupon  loses  jurisdiction  of  the  case.13 

B.  Who  May  Ask  for  Reinstatement.  —  A  person  not  a  party  to 
the  suit,14  or  a  nominal  party,15  may  not  ask  for  reinstatement. 

C.  Discretion  of  Court  To  Reinstate.  —  A  motion  to  reinstate 
a  case  which  has  been  dismissed  for  some  cause  not  involving  a  legal 


10.  Atlantic  &  C.  R.  Co.  v.  Wilson, 
119  Ga.  781,  47  S.  E.  366;  Thompkins 
v.  Pacific  Mut.  Ins.  Co.,  53  W.  Va. 
479,  44  S.  E.  439;  Ketterman  v.  Dry 
Fork  R.  Co.,  48  W.  Va.  606,  37  S.  E. 
683. 

11.  Thompkins  v.  Pacific  Mut.  Ins. 
Co.,  53  W.  Va.  479,  44  S.  E.  439,  62 
L.  R.  A.  489.  See  the  title  "Limita- 
tion of  Actions." 

12.  la. — Archer  v.  Chicago,  B.  &  Q. 
E.  Co.,  65  Iowa  611,  22  N.  W. 
894.  Va.  —  Manuel  v.  Norfolk  & 
W.  R.  Co.,  99  Va.  188,  37  S. 
E.  957;  Braxton  r.  Woods'  Admr., 
4  Gratt.  25.  W.  Va.— Duty  v.  Ches- 
apeake &  0.  E.  Co.,  73  S.  E.  331;  Eyan 
v.  Pinney  C.  &  C.  Co.,  73  S.  E.  330; 
Lawrence  v.  Winifrede  Coal  Co.,  48  W. 
Va.  139,  35  S.  E.  925. 

13.  XJ.  S. — Cameron  V.  McRoberts,  3 

Wheat.    591,    4    L.    ed.    467;     Eiggs     v. 

Chester,    2    Cranch   C.    C.    637,    20    Fed. 

Cas.    No.    11,823;    Nicholls   v.   Hazel,    2 

Cranch  C.  C.  95,  18  Fed.  Cas.  No.  10,- 

230.     Ala. — Smith  v.  Eobinson,  11  Ala. 

270.     Conn. — Jarvis  v.  Martin,  77  Conn. 

19,    58    Atl.    15;    O'Dcll    V.    Cowles,    76 

Conn.   293,   56   Atl.   519.     Ga.— Alley  V. 

Halcombe,    96    Ga.    810,    22    S.   E.   901; 

East   Tenn.   V.   &  G.  E.   Co.  V.  Greene, 

95  Ga.  35,  22  S.  E.  36;  Chicago  Cheese 

Co.  V.  Smith,  94  Ga.  663,  20  S.  E.  106; 

Phillips  v.  Aveock,  89  Ga.  725,  15  S.  E. 

624.     Dl.— Combs   V.   Steel,   80   111.   101; 

Gloefke   v.   Western    Elec.   Co.,   145   111. 

App.   383;   Strook   v.  .Tamieson,   139   111. 

App.  339;  Green  v.  Union  Elev.  E.  Co., 

118   111.   App.   1;    Chicago   T.   &   Tr.  Co. 

V.  C.  &  N.  P.  E.  Co.,  58  111.  App.  388; 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Berg,  57 

111.    App.    521;    Woodruff   V.    Matheney, 

55   111.    App.   350;    Windett   v.   Murphy, 

50  111.   App.   595;  Reynolds  V.  Anspach, 

14   111.   App.   38.     la.— Taylor  v.   Lusk, 


9  Iowa  444.  Kan. — Rumsey  v.  Kiowa 
Town  Co.,  7  Kan.  App.  674,  53  Pac. 
886.  Ky.— Civ.  Code  Pr.  par.  518; 
Williamson  V.  Receiver,  140  Ky.  215, 130 
S.  W.  1072;  Wilson's  Admr.  v.  De- 
Loach,  29  Ky.  L.  Rep.  823,  96  S.  W. 
514;  Parker's  Heirs  v.  Anderson,  5  T. 
B.  Mon.  445;  Coleman  v.  Harrison, 
Hard.  179.  Me.— Priest  v.  Axon,  93 
Me.  34,  44  Atl.  124.  Mass.— Pierce 
r.  Lamper.  141  Mass.  20,  6  N.  E.  223. 
Miss.— Hunt  v.  Griffin,  49  Miss.  742. 
Mo. — Brown  v.  Foote,  55  Mo.  178; 
Cairo  Brew.  Co.  v.  Hogg,  141  Mo.  App. 
391,  125  S.  W.  831;  Jamieson  v.  Kin- 
sey,  85  Mo.  App.  298.  Neb. — Horton 
v.  State,  63  Neb.  34,  88  N.  W.  146. 
Tenn. — Rogers  v.  Yates,  4  Heisk.  257. 
Tex. — Eddleman  r.  McGlathery,  74  Tex. 
280,  11  S.  W.  1100;  Carlton  V.  Miller, 
2  Tex.  Civ.  App.  619,  21  S.  W.  697. 
Va.— Jones  V.  Turner,  81  Va.  709;  Bat- 
taille  V.  Maryland  Hospital,  etc.,  76  Va. 
63. 

This  proceeding  was  formerly  un- 
usual, but  is  now  general  practice. 
Jackson  v.  Waldron,  5  Fed.  245. 

West  Virginia  Statute  Upon  Rein- 
statement.— Any  circuit  court  may,  on 
motion,  re-instate  on  the  trial  docket 
of  any  court,  any  case  dismissed,  and 
set  aside  any  nonsuit  that  may  be  en- 
tered by  reason  of  the  non-appearance 
of  the  plaintiff  within  three  terms  after 
the  order  of  dismissal  may  have  been 
made,  or  order  of  nonsuit  entered. 
Code,  1906,  ch.  127,  §11,  Ser.  No.  3908. 
This  statute  covers  cases  of  discontin- 
uance, orders  of  dismissal,  and  nonsuits. 
Glascock  v.  Brandon,  35  W.  Va.  84,  12 
S.  E.  1102. 

14.  Konyon  V.  Peirce,   17   R.   I.   794, 
24  Atl.  825. 

15.  Lewis  v.  Laidlev,  39  W.  Va.  422, 
19  S.  E.  378.     See  infra,  XIV,  C. 
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question,  as,  for  want  of  prosecution,  is  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  whose  action  will  not  be  disturbed  upon 
appeal  unless  flagrantly  abused.1" 

D.  Grounds  for  Reinstatement.  —  The  causes  which  will  move 
a  court  to  set  aside  a  discontinuance  and  reinstate  an  action  are  usually 
such  as  involve  some  unjust  disadvantage  to  some  interested  party.17 
Motions  for  reinstatement  have  been  held  to  stand  upon  the  same 
footing  as  motions  for  new  trial.18 

Reinstatement  has  been  allowed  where  an  attorney  was  unavoidably 
detained  from  the  proceeding.10  Ignorance  of  fact  or  mistaken  judg- 
ment of  law,20  or  failure  of  an  attorney  to  file  his  brief  within  the 
proper  time,  although  the  brief  had  been  delayed  in  the  mail,21  is  not 
ground  for  reinstatement.  Plaintiff  may  have  a  dismissal  or  a  non- 
suit for  want  of  prosecution  set  aside  upon  showing  that  his  failure 
to  prosecute  was  due  to  unavoidable  accident  or  casualty,22  or  to  con- 
finement to  his  bed  by  sickness.23  It  has  been  held  that  misappre- 
hension of  facts,  not  resulting  from  negligence,  may  be  grounds  for 
reinstatement.24 

E.  General,  Appearance  Waives  Error  in  Reinstatement. 
Where  a  party  appears  and  takes  part  in  proceedings  subsequent  to 
reinstatement,  he  thereby  waives  his  right  to  except  to  any  error  of 
the  court  in  reinstating  the  cause.25 

F.  Payment  of  Former  Costs  Upon  Reinstatement.  —  Payment 
of  costs  of  former  action  by  plaintiff  is  usually  made  a  condition  prece- 


16.  Conn. — Appeal  of  White,  75 
Conn.  314.  53  Atl.  582.  Ga.— Southern 
E.  Co.  V.  Empire  Print.  &  B.  Co.,  120 
Ga.  43,  47  S.  E.  542;  Bird  v.  Burg- 
steiner,  113  Ga.  1012,  39  S.  E.  425; 
Harrison  v.  Tate,  100  Ga.  317,  27  S.  E. 
179;  Phillips  v.  Aycock,  89  Ga.  725, 
15  S.  E.  624;  Central  R.  E.  &  B.  Co. 
V.  Folds,  86  Ga.  42,  12  S.  E.  216;  Wal- 
lace v.  Cason,  42  Ga.  435;  Davis  v. 
Alexander,  27  Ga.  479;  Strachan,  etc. 
v.  Wolfe,  2  Ga.  App.  254,  58  fcs.  E.  492. 
111.— Ilett  v.  Collins,  103  111.  74;  Combs 
V.  Steele,  80  111.  101;  Tibbs  v.  Allen, 
29  111.  535;  Eankin  v.  Curtenius,  12  111. 
334.  la.— Rhutasel  v.  Enle,  97  Iowa 
20,  65  N.  W.  1013;  Byington  V.  Quincy, 
61  Iowa  480,  16  N.  W.  582;  Chapman 
V.  Lobey,  21  Iowa  300.  Md. — Andrews 
t\  Central  Nat.  Bank,  77  Md.  21,  25 
Atl.  915.  Mich. — Hoffman  v.  Judge, 
etc.,  37  Mich.  131.  Mo. — Crane  V.  Haw- 
ley,  54  Mo.  App.  603.  Pa. — Com.  v. 
McGee,  224  Pa.  166,  75  Atl.  346;  Con- 
solidated Nat.  Bk.  v.  McManus,  217  Pa. 
190,  66  Atl.  250.  Tex. — George  v.  Taylor, 
55  Tex.  97;  Osborne  v.  Scott,  13  Tex. 
59;  Hays  v.  Cage,  2  Tex.  501;  Har- 
rison r.  Oak  Cliff  Land  Co.  (Tex.  Civ. 
App.),  85  S.  W.  821.  Va.— Wickham 
v.  Green,   111   Va.   199,  68   S.   E.  259. 
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17.  Com.  v.  McGee,  224  Pa.  166,  73 
Atl.  346;  Consolidated  Nat.  Bk.  v.  Mc- 
Manus, 217  Pa.  190,  66  Atl.  250. 

18.  Watkins  v.  Brizendine,  111  Ga. 
458,  36  S.  E.  807;  Austin  v.  Markham, 
44   Ga.   161. 

19.  Eay  v.  Seitz,  106  Ga.  512,  32 
S.  E.  603. 

20.  Bacon  v.  Mitchell,  14  N.  D.  454, 
106  N.  W.  129,  4  L.  R.  A.  (N.  S.) 
244. 

21.  Farr  r.  State,  112  Ga.  540,  37 
S.   E.  880. 

22.  Learning  v.  McMillan,  59  Ark. 
162,  26  S.  W.  820,  43  Am.  St.  Eep. 
26. 

23.  Memorandum,  1  Craneh  C.  C. 
253,  16  Fed.  Cas.   No.   9,410. 

24.  Palace  Hardware  Co.  v.  Smith, 
134  Cal.  381,  66  Pac.  474;  Tighe  v. 
Winger  (Neb.),  95  N.  W.  1053. 

25.  Ala.— Byrd  r.  McDaniel,  26  Ala. 
582;  Hair  v.  Moody,  9.  Ala.  399.  111. 
Grand  P.  Hotel  v.  Pinkerton,  217  111. 
61,  75  N.  E.  427;  Herrington  v.  Mc- 
Collum,  73  111.  476;  Prall  V.  Hunt,  41 
111.  App.  140.  Ia.-Chicago,  I.  &  D.  R. 
Co.  v.  Estes,  71  Iowa  603,  33  N.  W.  124. 

Where  defendant  appeared  generally 
in  an  action  that  had  been  re-instated 
after  nonsuit,  he  waived  statutory  no- 
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dent  to  reinstatement.26  Where  parties,  after  reinstatement,  under  an 
order  requiring  former  costs  to  be  paid,  appear  and  proceed  with  the 
trial,  it  is  presumed  that  such  costs  have  been  paid  or  payment  thereof 
waived.27 

G.  Eeinstatement  op  Voluntary  Dismissal,.  —  Where  plaintiff 
has  voluntarily  dismissed  the  cause  will  not  be  reinstated,28  except 
where  he  has  been  taken  by  surprise  by  failure  in  his  proof  and  it  is 
clear  that  he  has  merits.29  And  where  voluntary  nonsuit  has  been 
brought  about  by  misrepresentation  or  fraud,  or  caused  by  error  of 
the  court  in  its  rulings,  the  action  will  be  reinstated.30 

XV.  APPEAL  FROM  ORDER  OF  NONSUIT  OR  DISMISSAL. 
A.  Appealable  Order.  —  An  order  of  compulsory  dismissal  or  non- 
suit, entered  without  plaintiff's  consent,  or  over  his  objection,  is  a 
linal  order  from  which,  ordinarily,  an  appeal  may  be  taken.31  Where 
the  court  below  has  dismissed  an  action  for  want  of  prosecution,  after 
determination  of  a  conflicting  issue  of  fact,  its  action  will  not  be  dis- 
turbed upon   appeal.32     Voluntary  nonsuit   waives  all   prior   error,33 


tice  of  motion  to  re-instate,  and  could 
not  have  the  re-instated  action  dis- 
missed for  want  of  such  notice.  Turk 
v.  Shein,  55  W.  Va.  466,  47  S.  E.  253. 

26.  See  supra,  XII.  U.  S. — Jackson 
V.  Waldron,  5  Fed.  245.  Ark. — Tur- 
rentine  v.  St.  Louis,  etc.  R.  Co.,  96  Ark. 

,,181,    131    S.    W.    337.      Ga.— Holmes    V. 
Huguley,   136  Ga.   758,   72  S.   E.  38. 

27.  Walker  v.  Henry,  36  W.  Va. 
100,  14  S.  E.  440. 

28.  Simpson  v.  Brock,  114  Ga.  294, 
40  S.  E.  266. 

29.  Jackson  r.  Waldron,  5  Fed.  245; 
Easterling  v.  Blythe,  7  Tex.  210,  56 
Am.  Dec.  45. 

30.  U.  S.— Doss  v.  Tyack,  14  How. 
297,  14  L.  ed.  428.  Ga.— Warner  v. 
Graves,  25  Ga.  369.  Ky.— Smith  v. 
Snowden,  96  Ky.  32,  27  S.  W.  855. 
Mo. — Collier  v.  Swinney,  13  Mo.  477. 
Neb.— -Abbott  v.  Abbott,  18  Neb.  503, 
26  N.  W.  361.  Pa.— Murphy  V.  Mur- 
phy, 8  Phila.  357;  LaCroix  V.  Mac- 
quart,  1  Miles  156.  Tex.— Peck  v. 
Moody,  33  Tex.  84;  Austin  v.  Townes, 
10  Tex.  24. 

31.  U.  S. — Coughran  v.  Bigelow,  164 
IT.  S.  301,  17  Sup.  Ct.  117,  41  L.  ed. 
442;  Central  Transp.  Co.  v.  Pullman, 
etc.,  139  U.  S.  24,  11  Sup.  Ct.  478,  35 
L.  ed.  55;  Elmore  v.  Grymes,  1  Pet. 
469,  7  L.  ed.  224;  Fadley  v.  B.  &  O. 
R.  R.  Co.,  153  Fed.  514;  Colorado  & 
Eastern  R.  Co.  v.  Union  Pac.  R.  Co., 
94  Fed.  312.     Ala.— Wood  v.  Coman,  56 

\l;i.  283.  Cal.— Bowling  v.  Polack,  18 
Cal.  626.  Colo.— Corning  Tunnel  Co.  V. 
Pell,  4  Colo.  184.     Mass.— Davis  v.  Na- 


tional Life  Ins.  Co.,  187  Mass.  468,  73 
N.  E.  658.  N.  J.— Voorhees  v.  Wood- 
hull's  Exr.,  33  N.  J.  L.  482.  Va.— Jones 
f.  Turner,  81  Va.  709;  Battaile  v.  Mary- 
land Hosp.  for  Ins.,  76  Va.  63.  Wash. 
Rem.  &  Bal.  Code,  §1716.  Eng—  Stroth- 
er  v.  Hutchinson,  4  Bing.  N.  C.  83,  33 
E.  C.  L.  2S3. 

Connecticut. — Nonsuit  having  been 
granted,  plaintiff  may,  during  same 
term,  file  written  motion  to  set  it  aside, 
and  if  such  motion  be  denied  may  ap- 
peal as  in  other  cases.     Gen.  St.,  §762. 

West  Virginia  Rule. — A  judgment  of 
nonsuit  is  not  a  final  judgment  aa  re- 
gards appealability,  where  only  final 
orders  may  be  appealed  from,  and  no 
writ  of  error  lies  to  it.  Mallory  v. 
Taylor,  90  Va.  348,  18  S.  E.  438;  Mar- 
cus, etc.  v.  McClure,  63  W.  Va.  215, 
59  S.  E.  1055;  Buena  Vista  Freestone 
Co.  V.  Parrish,  34  W.  Va.  652,  12  S.  E. 
817. 

32.  Cabinet  Makers'  Union  V.  In- 
dianapolis, 145  Ind.  671,  44  N.  E.  757; 
Williams  v.  Grooms,  122  Ind.  391,  24 
N.  E.  158;  Schmurr  r.  Stults,  119  Ind. 
429,  21  N.  E.  1089.  See  supra,  VII,  A, 
12,  f. 

33.  U.  S.— Central  Transp.  Co.  r. 
Pullman,  etc.  Co.,  139  U.  S.  24,  11  Sup. 
Ct.  478,  35  L.  ed.  55;  Evans  v.  Phillips, 
4  Wheat.  73,  4  L.  ed.  510;  United 
States  v.  Evans,  5  Cranch  280,  3  L. 
ed.  101;  Huntt  v.  McNamee,  141  Fed, 
293,  72  C.  C.  A.  44.  Ga.— Jones  v.  R. 
R.  Co..  64  Ga".  446.  111.— Newman  v. 
Dick,  23  Til.  278;  Lombard  v.  Cheever, 
8  111.  469;   People  r.  Browne,  8  111.  87. 
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and  an  appeal  may  not  be  taken  from  an  order  granting  a  voluntary 
dismissal.8*  A  nonsuit  by  the  plaintiff  after  a  ruling  or  instruction 
which  precludes  his  recovery  is  not  a  voluntary  nonsuit,  and  an  appeal 
may  be  taken  where  such  ruling  strikes  at  the  root  of  the  ease  and 
absolutely  prevents  recovery,5''  ;is  where  the  court  announces  that  he 
will  give  a  peremptory  instruction  for  defendant;80  but  plaintiff  may 
not  appeal  from  a  nonsuit  after  an  intimation  of  an  opinion  of  the 
judge  adverse  to  him  upon  some  proposition  of  law  which  leaves  open 
essential  matters  of  fact   to  he  determined  by  the  jury.37 

B.  Prom  Refusal  To  Dismiss.  —  Ordinarily,  in  the  absence  of 
statute,  an  appeal  does  not  lie  from  the  refusal  to  enter  a  nonsuit 
or  compulsory  dismissal.38 

C.  Who  May  Appeal.  —  One  not  aggrieved  may  not  appeal  from 
a  nonsuit  or  order  of  dismissal.39 

D.  Scope  op  Review  on  Appeal.  —  Matters  unexcepted  to,  waived, 
or  not  presented  below,  will  not  ordinarily  be  considered  on  an  appeal 
from  an  order  of  dismissal;  appeal  goes  to  the  correctness  of  the  judg- 
ment below,  not  to  the  reasons  prompting  it.40 


la.— Marsh  v.  Graham,  6  Iowa  76.  Ky. 
Whiting  r.  Walker,  2  B.  Mon.  262. 
Eng.— Corsar  v.  Read,  17  Q.  B.  540,  79 
E.  C.  L.  539. 

34.  Williams  v.  Finks,  156  Mo.  597, 
57  S.  W.  732;  Martin  v.  Fewell,  79  Mo. 
401. 

35.  Martin  v.  Fewell,  79  Mo.  401; 
Midgett  v.  Branning  Mfg.  Co.,  140  N. 
C.  361,  53  S.  E.  178;  Hayes  v.  Atlanta, 
etc.  R.  Co.,  140  N.  C.  131,  52  S.  E. 
416. 

If,  from  any  ruling  of  the  court, 
either  upon  pleadings,  admission  of  evi- 
dence or  upon  charges  to  the  jury,  it 
became  necessary  to  surfer  a  nonsuit, 
the  facts,  ruling  or  decision  may  be 
reserved  for  the  decision  of  the  supreme 
court  by  bill  of  exception,  or  by  proper 
appeal  on  the  record  as  in  other  cases. 
Ala.  Code,  §3017. 

Record  must  show  that  nonsuit  was 
result  of  adverse  ruling.  Wood  v. 
Cowan,  56  Ala.  283;  Douglass  v.  Mont- 
gomery &  W.  P.  R.  Co.,  37  Ala.  638. 

36.  Union  Bank  of  Richmond,  Va. 
v.  Board  of  Comrs..  116  N.  C.  339,  21 
S.  E.  410;  Tiddy  v.  Harris,  101  N.  C. 
589,  8  S.  E.  227. 

37.  Williams  v.  Finks,  156  Mo.  597, 
57  S.  W.  732;  McClure  v.  Campbell,  148 
Mo.  96,  49  S.  W.  881;  Graham  v.  Par- 
sons, 88  Mo.  App.  385;  Midgett  v.  Bran- 
ning Mfg.  Co.,  140  N.  C.  361,  53  S.  E. 
178. 

38.  Conn.— Plumb  v.  Maher,  56  Atl. 
.:*!;   Dubuque  v.  Coman,  64  Conn.  475, 
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30  Atl.  777;  Bennett  V.  Agricultural 
Ins.  Co.,  51  Conn.  512.  111. — Roby  v. 
South  Park  Comrs.,  215  111.  200,  74 
N.  E.  125.  N.  C— Tennessee  Land  & 
Timber  Co.  v.  Butler,  134  N.  C.  50,  45 
S.  E.  956;  Cooper  r.  Wymann,  122  N.  C. 
784,  29  S.  E.  947.  Pa.— Medary  v. 
Cathers,  161  Pa.  87,  28  Atl.  1012; 
Scranton  v.  Barnes,  147  Pa.  461,  23 
Atl.  777;  Wray  v.  Spence,  etc.,  145  Pa. 
399,  22  Atl.  693;  Easton  v.  Neff,  102 
Pa.  474. 

39.  Comrs.  of  Drainage,  etc.  v. 
Comrs.,  220  111.  176,  77  N.  E.  71;  Roby 
V.  South  Park  Comrs.,  215  111.  200,  74 
N.  E.  125. 

40.  U.  S.— Earhart  V.  Campbell,  1 
Hempst.  48,  8  Fed.  Cas.  No.  4,241a. 
Ga. — McBride  V.  Latham,  79  Ga.  661, 
4  S,  E.  927.  HI.— Robv  V.  South  Park 
Comrs.,  215  111.  200,  74  N.  E.  125.  N.  Y. 
Place  v.  Hayward,  117  N.  Y.  487,  23 
N.  E.  25;  Belknap  v.  Sealey,  14  N.  Y. 
143,  67  Am.  Dec.  120.  S.  C— Kennedy 
v.  Greenville,  78  S.  C.  124,  58  S.  E. 
989;  Lewis  V.  Hinson,  64  S.  C.  580,  43 
S.  E.  15;  Norris  v.  Hartford  F.  Ins. 
Co.,  55  S.  C.  450,  33  S.  E.  566,  74 
Am.  St.  Rep.  765;  Sloan  v.  Courtenay, 
54  S.  C.  314,  32  S.  E.  431;  Graham 
v.  Seignious,  53  S.  C.  132,  31  S.  E.  51. 
W.  Va. — Carlon's  Admr.  v.  Ruffner,  12 
W.  Va.  297. 

"Passing  upon  a  judgment  of  non- 
suit, it  is  a  familiar  principle  that  the 
evidence  is  to  be  viewed  in  the  light 
most  favorable  to  plaintiff."  Loeklear 
v.  Savage  (N.  C),  74  S.  E.  347. 
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CROSS-REFERENCES : 

Affray;  Nuisance; 

Assault  and  Battery ;  Profanity ; 

Breach  of  the  Peace;  Prostitution; 

Disorderly  House;  Public  Drunkenness 

Disturbing  Public  Assembly;  Riot; 

Gaming;  Vagrancy. 

For  appropriate  forms  see  Volume  IX. 

I.  DEFINITION  AND  SCOPE.  —  Strictly  speaking  any  unlawful 
conduct  which  disturbs  the  public  or  annoys  individuals  to  the  ex- 
tent of  depriving  them  of  their  right  to  peace  and  quiet,  is  disor- 
derly conduct.1     This  title,  however,  is  confined  strictly  to  such  dis- 


1.  "Disorderly  conduct  in  the  ab- 
stract docs  not  constitute  any  crime 
known  to  the  law.''  People  r.  Davis. 
SO  N.  Y.  Supp.  872.  To  same  effect, 
People    v.   Keeper   of   N.   Y.   State   Re- 


formatory for  Women,  176  N.  Y.  465, 
68   N.   E.   884. 

"One  who   commits  a  breach   of  t! 
peace,  riot,  rout,  or  affray  is  necessarily 
guilty    of   disorderly   conduct,    but    the 
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turbances  or  unlawful  acts  as  do  not  in  themselves  constitute  a  breach 
of  the  peace  or  some  other  specific  offense.- 

II.  JURISDICTION.  —  The  offense  is  one  generally  within  the 
jurisdiction  of  the  police  magistrates.3 

The  jurisdiction  of  the  mayor,  sitting  as  a  court,  to  try  one  for 
disorderly  conduct  is  not  affected  by  the  fact  that  the  same  acts  may 
constitute  an  offense  under  the  state  laws.4 

III.  SUMMARY  PROCEEDINGS.  —  Disorderly  conduct  may  be 
summarily  punished.5 


latter  term  is  not  so  broad  as  the 
former.  Conduct  may  be  disorderly  and 
not  be  a  breach  of  the  peace  or  con- 
stitute a  riot,  rout  or  affray."  City 
of  Mt.  Sterling  V.  Holly,  108  Ky.  621, 
57  S.  W.  491. 

Ringing  bell  and  circulating  report 
that  party  was  dead  held  to  be  neither 
a  breach'  of  the  peace,  blasphemy,  or 
libel,  see  State  v.  Eiggs,  22  Vt.  321. 

As  to  what  constitutes  "disorderly 
conduct"  within  the  provisions  of  a 
municipal  charter  giving  power  to  ex- 
pel members  from  the  council  for  such, 
see  State  v.  Jersey  City,  25  N.  J.  L. 
536. 

Drunkenness  in  a  public  place  is 
per  se  "disorderly  conduct"  within  the 
meaning  of  article  363  of  the  revised 
statutes  giving  officers  a  right  to  ar- 
rest without  a  warrant  persons  "guilty 
of  any  disorderly  conduct  or  disturb- 
ance whatever,"  although  the  person 
is  not  otherwise  creating  a  disturbance. 
"Disorderly  means  not  only  confused 
but  also  lawless  or  contrary  to  law." 
Pratt  v.  Brown,  80  Tex.  608,  16  S.  W. 
443. 

Keeping  house  of  ill-fame  as  con- 
stituting disorderly  conduct  under  a  city 
ordinance,  see  Arhart  V.  Stark,  6  Misc. 
579,  27  N.  Y.  Supp.  301;  People  v.  Mil- 
ler. 38  Hun   (N.  Y.)  82. 

Mere  gambling  of  itself  is  not  "dis- 
orderly conduct"  within  the  meaning 
of  a  city  ordinance,  there  being  no 
disturbance  and  the  playing  being  car- 
ried on  "quietly  and  not  in  any  sense 
publicly."  Kahn  v.  City  of  Macon,  95 
Ga.  419,  22  S.  E.  641. 

Disorderly  Person. — ' '  In  common  par- 
lance a  person  guilty  of  disorderly  con- 
duct may  be  said  to  be  a  disorderly 
person."  In  the  Matter  of  Miller,  1 
Daly   (N.  Y.)   562. 

2.  The  offense  of  making  a  breach 
or  tumult  is  a  distinct  statutory  offense 


decent  and  disorderly  conduct."    State 
■v.  Rollins,  55  N.  H.  101. 

"There  are,  therefore,  the  statutes 
regulating  these  summary  convictions 
before  a  magistrate  without  a  jury 
three  classes:  1st.  Vagrants;  2d.  Disor- 
derly persons;  and  3d.  Person  guilty  of 
disorderly  conduct;  each  of  which  is 
distinguishable  from  the  other,  and  in 
each  the  course  of  procedure  is  differ- 
ent." In  the  Matter  of  Miller,  1  Daly 
(N.  Y.)   562. 

3.  "It  is  only  when  it  'tends  to  a 
breach  of  the  peace'  under  the  circum- 
stances detailed  in  section  1458  of  the 
consolidation  act  that  it  constitutes  a 
minor  offense,  cognizable  by  the  police 
magistrates  of  the  city  of  New  York, 
and  when  it  in  fact  threatens  to  dis- 
turb the  peace  it  is  a  misdemeanor  as 
well  under  section  675  of  the  Penal 
Code  as  at  common  law  and  not  within 
the  jurisdiction  of  the  police  magis- 
trates, but  of  the  Court  of  Special  Ses- 
sions." People  v.  Davis,  80  N.  Y.  Supp. 
872. 

4.  Fountain  v.  Fitzgerald,  2  Ga.  App. 
713,  58  S.  E.  1129,  where  defendant 
was  tried  for  pointing  a  gun  at  another, 
that  being  disorderly  conduct  under  the 
ordinance,  and  also  a  penal  offense  un- 
der the  state  laws. 

5.  Matter  of  Miller,  1  Daly  (N.  Y.) 
562. 

The  legislature  ma}'  give  the  police 
justices  power  to  punish  summarily  as 
disorderly  conduct  minor  offenses  not 
amounting  to  a  breach  of  the  peace. 
People  V.  Davis,  80  N.  Y.  Supp.  872. 
See  also  People  v.  Keeper  of  N.  Y. 
State  Reformatory  for  Women,  176  N. 
Y.  465,  68  N.  E.  884. 

"Summary  proceeding  for  the  sup- 
pression and  punishment  of  such  of- 
fenses are  essential  to  the  good  order 
of    cities."      City    of    Mt.    Sterling     V. 


from  that  of  being  guilty  of  "rude,  in-  '  Holly,  10S  Ky.   621,  57  S.  W.  491 
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IV.  RIGHT  TO  JURY  TRIAL.  —  Defendant  is  not  entitled  to  a 

jury   trial.6 

V.  INDICTMENT,     INFORMATION     OR     COMPLAINT.  —  A. 

Charging  in  Language  of  Statute.  —  It  is  sufficient  if  the  allegations 
follow  the  words  of  the  statute.7  But  the  general  rule  of  criminal 
pleading  must  be  followed  that  greater  particularity  will  be  required 
when  the  statutory  words  do  not  define  the  offense,8  and  all  the  nec- 
essary elements  of  the  crime  must  be  set  forth.9 
B.     Charging  Time  of  Offense.  —  Where  the  character    of    the 


6.  A  statute  so  providing  does  not 
violate  those  provisions  of  the  Consti- 
tution which  preserve  the  right  to  trial 
by  jury,  since  even  at  the  common  law 
such  minor  offenders  were  not  so  en- 
titled. Citv  of  Mt.  Sterling  v.  Holly, 
108  Ky.  62i,  57  S.  W.  491. 

"Trial  by  jury  is  not  given  by  the 
act."  Basset'te  v.  State,  51  N.  J.  L. 
502,  18  Atl.  354.  See  also  People  v. 
Iverson,  61  N.  Y.  Supp.  220. 

7.  "Greater  particularity  is  required 
neither  by  the  act  in  question,  nor  by 
the  principles  of  correct  pleading." 
Bassette  v.  State,  51  N.  J.  L.  502,  18 
Atl.  354. 

A  complaint  that  a  person  is  "an 
idle  and  disorderly  person"  need  not 
further  allege  that  the  person  could 
have  found  lawful  work  if  so  disposed. 
Com.  V.  Brown,  141  Mass.  78,  6  N.  E. 
377,  approved  in  Com.  v.  Tav,  170  Mass. 
192,  48  N.  E.  1086. 

8.  The  complaint  merely  charged 
that  defendant  was  guilty  of  indecent 
and  rude  conduct  contrary  to  the  stat- 
ute. This  is  not  an  offense  created  by 
statute  but  was  indictable  at  common 
law  and  the  statute  does  not  undertake 
to  define  it.  State  V.  Peirce,  43  N.  H. 
273.  See  also  State  v.  Eollins,  55  N.  H. 
101. 

So  an  indictment  cannot  be  upheld 
which  only  follows  the  language  of  the 
statute,  and  charges  "offensive"  con- 
duct. "What  constituted  the  offensive 
conduct  or  the  nature  or  character  of 
the  offensive  conduct  should  have  been 
stated  in  the  indictment."  Finch  V. 
State,  64  Miss.  461,  1  So.  630. 

An  ordinance  was  directed  against 
"riotous  and  disorderly  conduct,  loud 
and  boisterous  cursing  and  swearing,  or 
the  use  of  vulgar  or  obscene  language, 
indecent  exposure  of  person,  or  creating 
a  disturbance  within  the  corporate  lim- 
its of  the  town,"  etc.  An  allegation 
merely   charging  one  with  "creating  a 


disturbance"  is  not  sufficient.  How  or 
in  what  way  or  manner  the  disturbance 
was  created  should  be  alleged.  "Creat- 
ing a  disturbance"  is  not  of  itself  an 
offense  unless  it  be  considered  as  a 
public  nuisance  when  it  should  be  al- 
leged as  such.  State  v.  Hettrick,  126 
N.  C.  977,  35  S.  E.  125. 

To  charge  that  defendant  "did  revel, 
quarrel,  commit  mischief  and  otherwise 
behave  in  a  disorderly  manner,"  etc., 
is  sufficient  at  least  as  to  the  word 
"revel"  which  has  "a  precise  and 
definite  meaning.  One  of  its  definitions 
is  'to  act  like  a  bacchanalian.'  .  .  . 
This  is  the  sense  in  which  it  is  used 
in  the  complaint.  To  revel,  then,  is  to 
behave  in  a  noisy,  boisterous  manner 
like  a  bacchanalian."  As  to  the  other 
words  it  is  perhaps  not  sufficient.  Be- 
gan, Petitioner,  12  E.  I.  309. 

This  rule  is  frequently  invoked  in 
those  statutory  offenses  which  involve 
the  use  of  prohibited  language,  the  true 
rule  being  that  where  the  language  it- 
self is  forbidden  the  words  must  be 
set  out,  but  where  the  gravamen  is 
the  disturbance  and  not  the  language 
the  words  need  not  be  set  out.  State 
v.  Davis,  106  Mo.  230,  17  S.  \V.  295; 
State  v.  Forgerson,  29  Mo.  416;  State 
V.  Fare,  39  Mo.  App.  110.  And  see 
the  titles  "Breach  of  the  Peace," 
"Profanity." 

See  generally  the  title  "Indictment 
and  Information. ' ' 

9.  A  statute  against  disorderly  con- 
duct forbade  the  use  of  vulgar,  pro- 
fane and  indecent  language  "to  the 
annoyance  of  others."  An  indictment 
is  defective  which  fails  to  set  fortJi 
"to  the  annovance  of  others."  Herbes 
V.  State,  79  Neb.  832,  113  N.  W.  530. 

So  the  word  "loud"  must  not  be 
omitted,  the  language  of  the  statute  be- 
ing "loud  and  offensive  or  indecent 
conversation. ' '  State  r.  Bell,  63  Mo. 
App.  155;  State  i:.  Gallego,  57  Mo.  App. 
515. 
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offense  is  such  that  it  is  to  be  proved  by  a  succession  of  acts,  and 
continuation  of  behavior  not  limited  to  a  single  day,  the  exact  day 
need  not  be  alleged.10  Stating  that  the  person  charged  "was  and 
is"  an  idle  and  disorderly  person  is  not  objectionable.11 

C.  Charging  Place  of  Offense.  —  The  place  of  committing  acts 
constituting  statutory  disorderly  conduct  may  be  essential.12  Thus, 
under  statutes  forbidding  such  conduct  in  certain  specified  public 
places,  it  is  not  sufficient  to  allege  the  commission  merely  in  the 
presence  of  persons  and  publicly.13 

VI.  ELECTION  BY  PROSECUTION.  —  When  the  disorderly 
conduct  consists  of  continuing  acts,  the  prosecution  is  not  bound  to 
elect  upon  which  one  it  will  ask  for  a  conviction.14 

VII.  INSTRUCTIONS.  —  A  more  accurate  description  of  the 
clause  "habitually  misspending  time  by  frequenting  tippling  shops" 
is  not  necessary.15 

VIII.  COMMITMENT  AND  RECORD.  — Under  the  practice  in 
some  states  a  commitment  and  record  thereof  must  be  made  show- 
ing the  facts  on  which  the  conviction  was  based.16 


10.  Thus  the  prosecution  being  under 
a  statute  for  being  an  "idle  and  dis- 
orderly person"  it  is  sufficient  to  al- 
lege that  defendant  was  such  on  a  cer- 
tain date,  "on  divers  other  days  and 
times  between  that  day  and"  a  certain 
other  subsequent  date.  Com.  v.  Sul- 
livan,  5  Allen    (Mass.)    511. 

11.  The  offense  charged  being  a  con- 
tinuing one  such  words  do  not  make  the 
date  of  termination  of  the  offense  un- 
certain. At  most  the  words  are  mere 
surplusage.  "Nothing  could  be  given 
in  evidence  under  them,  for  want  of 
sufficient  accuracy  of  description;  but 
they  leave  the  precision  of  what  goes 
before  unimpaired."  Com.  V.  Sullivan, 
5   Allen    (Mass.)    511. 

12.  Quin  v.  State,  65  Miss.  479,  4 
So.   548. 

Under  a  statute  punishing  the  use 
of  abusive  language  at  "the  dwelling 
house  of  another  or  the  yard  or  curtil- 
age thereof,"  an  indictment  is  defec- 
tive which  simply  alleges  the  use  of 
such  language  at  another's  "premises." 
State  v.  Moore   (Miss.),  24  So.  308. 

13.  Where  the  statute  makes  it  an 
offense  to  be  guilty  of  any  "rude,  in- 
decent or  disorderly  conduct"  in  "any 
street,  lane,  alley  or  other  public 
place,"  it  is  a  fatal  defect  for  the  com- 
plaint to  fail  to  charge  such  conduct 
as  having  been  committed  in  some  par- 
ticular place  because  though  the  offense 
might  have  been  committed  openly  and 
in  the  presence  of  divers  persons,  the 
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place  might  not  answer  any  of  the 
definitions  of  a  street,  lane,  alley  or 
other  public  place.  State  v.  Kennison, 
55  N.  H.  242. 

New  Jersey  Gen.  St.,  p.  1199,  §6,  pro- 
vides "That  any  person  or  persons  who 
shall  loiter  or  assemble  on  the  streets, 
at  the  corner  of  the  streets  or  in  public 
places  of  any  city,  village,  borough  or 
township  of  this  state,  being  under  the 
influence  of  intoxicating  liquor,  or  who, 
not  being  under  such  influence,  shall 
indulge  in  and  utter  loud  and  offensive 
or  indecent  language,"  shall  be  deemed 
and  adjudged  to  be  disorderly.  Under 
such  statute  it  is  not  sufficient  to  al- 
lege that  defendant  "being  intoxicated 
did  indulge  in  loud,  offensive  and  in- 
decent language  in  the  presence  and 
hearing  of  persons,  both  men  and 
women,"  but  it  must  be  specifically  al- 
leged that  defendant  was  loitering  in 
the  public  place  mentioned.  Cowell  v. 
State,  63  N.  J.  L.  523,  43  Atl.  436. 

14.  Defendant  was  prosecuted  as  a 
disorderly  person  for  being  a  "fortune 
teller"  and  numerous  specific  acts  of 
pretending  to  tell  fortunes  had  been 
testified  to.  People  v.  Elmer,  109  Mich. 
493,  67  S.  W.  550. 

15.  "Frequented"  implied  numerous 
visits,  and  "habitual"  explains  itself. 
Com.  v.  Sullivan,  5  Allen   (Mass.)   511. 

16.  New  York  Code  of  Crim.  Proc, 
§§902,  903,  require  the  magistrate  to 
make  up  and  record  a  certificate  of 
conviction  of  disorderly  persons.     Such 
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In  New  York  on   summary   proceedings   against   disorderly   persons 
the  commitment  can  be  only  until  sureties  are  given.17 

IX.  REVIEW.  —  The  commitment  may  be  reviewed  by  habeas 
corpus.18  The  proceedings  are  reviewable  by  certiorari  or  appeal, 
the  rule  being  different  in  different  jurisdictions.19 


must  contain  some  facts  to  show  on 
what  the  conviction  was  based  either 
by  way  of  evidence  or  confession.  The 
mere  statement  of  the  magistrate  that 
he  found  the  defendant  guilty  of  cer- 
tain specified  disorderly  conduct  is  not 
sufficient.  See  Matter  of  Travis,  55 
How.  Pr.   (N.  Y.)   347. 

A  commitment  is  sufficient  which  de- 
clares that  the  prisoner  was  charged 
before  the  magistrate  upon  the  oath  of 
a  witness  who  is  named  with  such  dis- 
orderly conduct  as  in  the  opinion  of  the 
magistrate  tends  to  a  breach  of  the 
peace,  that  the  prisoner  was  required 
to  give  security  for  his  good  behavior; 
that  he  failed  to  do  so  and  closes  with 
the  order  that  he  be  committed  to  the 
city  prison  for  a  period  named,  which 
in  no  one  of  the  cases  is  greater  than 
six  months  or  until  he  find  security. 
Matter  of  Miller,  1  Daly  (N.  Y.)  562. 

17.  People  v.  Keeper  of  N.  Y.  State 
Reformatory  for  Women,  176  N.  Y.  465, 
68  N.  E.  884;  People  p.  Davis,  80  N.  Y. 


Supp.  872;  In  re  Motley,  24  Misc.  488, 
53  N.  Y.  Supp.  878. 

18.  Matter  of  Miller,  1  Daly  (N.  Y.) 
562. 

19.  The  right  of  review  is  by  appeal 
not  certiorari.  People  ex  rel.  Guntner 
v.  Murray,  62  Hun  30,  16  N.  Y.  Supp. 
325. 

"The  question  of  appeal  is  one  not 
dependent  upon  the  action  of  the  jus- 
tice in  granting  or  refusing  a  motion 
to  that  effect."  Bassette  v.  State,  51 
N.  J.  L.  502,  18  Atl.  354. 

A  justice  is  not  held  to  strict  rules 
in  receiving  evidence  in  disorderly 
conduct  cases  and  his  rulings  will  not 
be  reviewed  by  the  supreme  court  on 
certiorari  further  than  to  see  that  in- 
justice has  not  been  done.  Palmer  v. 
People,  43  Mich.  414,  5  N.  W.  450. 

The  matter  is  regulated  by  statute  in 
most  of  the  states.  Doubtless  where  no 
statutory  review  by  appeal  is  provided 
for,  certiorari  would  lie.  See  People 
ex  rel.  Guntner  v.  Murray,  62  Hun  30, 
16  N.  Y.  Supp.  325. 

Vol.  VII 


DISORDERLY  HOUSE 

By  the  Editorial  Staff. 


I.  DEFINITION  AND  SCOPE,  699 

A.  Definition,  699 

B.  Scope,  699 

II.  REMEDIES  FOR  SUPPRESSING,  699 

A.  Injunction,  699 

B.  Abatement  as  a  Nuisance,  700 

in.     JURISDICTION  AND  SUMMARY  PUNISHMENT,  700 

A.  Jurisdiction,  700 

B.  Disqualification  of  Judge,  701 

C.  Summary  Punishment,  701 

IV.  FORMER  JEOPARDY,  701 

V.  INDICTMENT,  INFORMATION  OR  COMPLAINT,  702 

A.  At  Common  Law  Generally,  702 

B.  Following  Language  of  Statute,  703 

C.  Duplicity,  704 

D.  Joinder  of  Counts,  705 

E.  Joining  Several  Defendants,  705 
P.  Allegations  of  Knowledge,  705 

G.     Allegations  That  Place  Was  Kept  for  Gain,  706 
H.     Allegations  as  to  Time  of  Offense,  706 

1.  Precise  Date,  706 

2.  Charging  as  a  Continuing  Offense,  706 
I.     Allegations  as  to  Location  of  House,  707 
J.     Naming  Inmates  or  Frequenters,  707 

VI.  BILL  OF  PARTICULARS  707 

VII.  CONSOLIDATION  OF  CASES  FOR  TRIAL,  708 

VIII.  QUESTIONS  OF  LAW  AND  FACT,  708 

IX.  VARIANCE,  708 

X.  INSTRUCTIONS,  708 

A.  Generally,  708 

B.  Invading  Province  of  Jury,  709 

C.  Defining  the  Crime,  710 

CROSS-REFERENCES : 
Disorderly  Conduct ;  Nuisance. 

For  appropriate  forms  see  Volume  IX. 

Vol.   VII 


DISORDERLY  HOUSE 


699 


I.  DEFINITION  AND  SCOPE.  —  A.  Definition.  —  A  disorderly 
house  is  a  place  of  public  resort  so  maintained  as  to  disturb  the  neigh- 
borhood or  the  public;  or  it  is  any  place  where  illegal  or  immoral 
practices  are  carried  on.1 

B.  Scope.  —  This  topic  includes  the  common  law  and  statutory 
offenses  of  keeping,  maintaining  or  leasing  disorderly  houses  and  such 
other  offenses  directly  connected  with  such  houses,  as  placing  thereon 
signs  indicative  of  an  honest  business;  having  particular  reference 
to  those  places  which  are  used  for  unlawful  sexual  commerce,  but  does 
not  include  the  mere  maintaining  of  gaming  houses  as  such,2  or  places 
for  the  unlawful  sale  of  intoxicating  liquors;3  nor  the  offense  of  in- 
ducing a  female  to  adopt  a  life  of  shame  ;*  nor  the  offenses  of  enticing 
into  or  harboring  females  in,  houses  of  ill-fame,  dwelling  in  such 
houses,  frequenting  such,  or  living  off  the  proceeds  of  prostitution.5 

II.  REMEDIES  FOR  SUPPRESSING.  —  A.    Injunction.6  —  An 


1.  Ark.— Thatcher  v.  State,  48  Ark. 
60,  2  S.  W.  343.  N.  J.— State  v.  Wil- 
liams, 30  N.  J.  L.  102.  N.  C— State 
V.  Wilson,  93  N.  C.  608.  Wis.— Hawkins 
V.  Lutton,  95  Wis.  492,  70  N.  W.  483, 
60  Am.  St.  Eep.  131. 

•'Certain  elements  combine  to  make 
a  disorderly  house.  It  must  be  a  place 
of  public  resort,  or  a  place  frequented 
by  the  public,  kept  or  maintained  so 
as  to  disturb  or  annoy  the  public,  the 
neighborhood,  or  passers  by;  or  a  place 
where  illegal  or  immoral  pictures  are 
habitually  carried  on,  to  the  corruption 
of  the  public  health,  morals  or  safety; 
or  a  place  resorted  to  by  idle,  dissolute, 
vicious  or  disorderly  persons  for  the 
purpose  of  concocting  depredations  on 
society.  .  .  .  From  which  it  fol- 
lows that  it  must  have  some  of  the 
elements  of  a  public  nuisance."  Moss- 
man  v.  City  of  Ft.  Collins,  40  Colo.  270, 
90  Pac.  605,  11  L.  R.  A.  (N.  S.)  842, 
122  Am.  St.  Rep.  1060.  See  also  V,\. 
V.  People,  46  Colo.   136,  104  Pac.  89. 

"It  is  unnecessary  that  the  public 
peace  or  the  neighborhood  should  be 
disturbed  by  a  house  to  constitute  it 
disorderly.  It  is  sufficient  if  it  is  the 
resort  of  people  for  any  immoral  pur- 
poses." People  V.  Sarah  Rowland,  1 
Wheeler  Cr.  Cas.  (N.  Y.)  286. 

"A  person  is  guilty  of  the  offense 
of  keeping  a  disorderly  house  when  he 
maintains  a  place  of  public  resort  in 
which  any  kind  of  illegal  practices  are 
habitually  carried  on."  State  V.  De 
Lorenzo,   80   N.   J.   L.   500,  78  Atl.  660. 

Wide  Significance. — The  term,  "as 
defined  by  the  common  law,  is  one  of 
very    wide    meaning    and    includes    any 


house  or  place  the  inmates  of  which 
behaved  so  badly  as  to  make  it  a  nuis- 
ance, such  as  bawdy  house,  houses  of 
ill-fame,  gambling  houses,  dancing 
houses  or  other  like  places."  State  v. 
Grosofski,  89  Minn.  343,  94  N.  W 
1077. 

The  terms  "bawdy  house"  and 
"house  of  ill-fame"  are  synonvmous 
(Betts  v.  State,  93  Ind.  375,  citing  State 
v.  Boardman,  64  Me.  523),  and  mean 
a  house  "kept  for  the  resort  and  com- 
merce of  lewd  people  of  both  sexes." 
State  v.  Horn,  83  Mo.  App.  47.  See 
also  Com.  v.  Ford,  12  Ky.  L.  Rep.  507. 
"This  definition  also  applies  to  an  as- 
signation house"  (State  v.  Keithley, 
142  Mo.  App.  417,  127  S.  W.  406); 
which  is  "a  house  resorted  to  for  pur- 
poses of  prostitution"  (McAlister  v. 
Clark,  33  Conn.  91). 

The  statutory  term  "house  of  ill- 
fame"  is  broad  enough  to  include  "a 
flat  boat  with  a  cabin  built  on  it" 
wherein  men  and  women  live.  State  tf. 
Mullen,  35  Iowa  199. 

But  "a  house  may  be  a  disorderly 
house  and  yet  be  in  no  sense  a  bawdy 
house."  Rhodes  v.  Com.,  12  Ky.  L. 
Rep.  717.  "The  habitual  use  of  a 
house  for  gaming  as  for  any  other 
illegal  practice  constitutes  a  disorderly 
house  at  common  law."  State  v.  Moore, 
75  N.  J.  L.  619,  68  Atl.  165. 

2.  See  the  title  "Gaming." 

3.  See  the  title  "Intoxicating 
Liquors. ' ' 

4.  See  the  titles  "Abduction;" 
"Seduction." 

5.  See   the  title   "Prostitution." 

6.  See  also  the  title  "Injunctions." 
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owner  of  adjoining  property  who  suffers  special  damage  may  have  an 
injunction  to  suppress  the  nuisance.7  In  Texas  there  is  a  statutory 
proceeding  by  injunction  to  prevent  the  maintenance  of  a  disorderly 
house.8 

B.  Abatement  as  a  Nuisance.9  —  The  common  council  cannot  in 
the  exercise  of  its  police  power  order  destroyed  as  a  public  nuisance 
a  building  used  as  a  house  of  ill-fame,10  nor  can  private  individuals 
demolish  such  buildings  without  any  process  of  law,11  but  the  court  may 
under  its  power  abate  such  as  a  nuisance,12  though  this  cannot  be 
done  where  the  house  was  not  proceeded  against  as  a  nuisance.13  Nor 
under  cover  of  such  order  to  abate  can  the  sheriff  proceed  against  a 
subsecpient  occupant.14 

III.    JURISDICTION    AND    SUMMARY    PUNISHMENT.  —  A. 


7.  The  decided  weight  of  authority 
so  holds,  and  that  notwithstanding  the 
fact  that  the  acts  complained  of  are 
punishable  criminally.  Neb.— Seifert  V. 
Dillon,  83  Neb.  322,  119  N.  W.  686, 
131  Am.  St.  Sep.  642,  19  L.  E.  A. 
(N.  S.)  1018.  N.  Y  —  Cranford  v.  Tyr- 
rell. 128  N.  Y.  341,  28  N.  E.  514.  Ore. 
Blagen  v.  Smith,  34  Ore.  394,  56  Pac. 
292,  44  L.  E.  A.  522.  Tenn.— Weakley 
v.  Page,  102  Tenn.  178,  53  S.  W.  551, 
46  L.  E.  A.  552.  Tex. — Marsan  v. 
French,  61  Tex.  173.  Wash.— Dempsie 
t\  Darling,  39  Wash.  125,  81  Pac.  152; 
Ingersoll  v.  Eousseau,  35  Wash.  92,  76 
Pac.  513. 

In  Hamilton  v.  Whitridge,  11  Md. 
128,  an  injunction  was  granted  against 
a  person  known  to  be  a  prostitute 
and  a  keeper  of  a  house  of  ill-fame, 
who  had  leased  other  property  and  was 
fitting  it  up  for  a  bawdy-house.  See 
also  Givens  v.  Van  Studdiford,  4  Mo. 
App.  498,  affirmed,  72  Mo.  130,  where 
a  right  of  action  J3ased  on  such  use  of 
an   adjoining   house   was  upheld. 

Contra—  Ky.— Neaf  v.  Palmer,  103 
Ky.  496,  45  S.  W.  506,  41  L.  E.  A. 
219.  N.  Y—  Anderson  V.  Doty,  33  Hun 
160.  Pa. — Campbell  v.  Scholfield,  3 
Pittsb.  443. 

8.  Such  act  is  not  unconstitutional 
because  it  provides  two  methods  of 
suppressing  the  same  evil;  nor  is  it  ob- 
jectionable as  containing  matter  not 
expressed  in  its  title  simply  because  it 
restricts  its  operation  to  cities  of  a 
certain  class.  Lane  V.  Bell,  53  Tex. 
Civ.  App.  213,  115  S.  W.  918.  _  See 
also  Ex  parte  Morgan  (Tex.  Crim.), 
124  S  W.  99;  Clopton  V.  State  (Tex. 
Civ.  App.),  105  S.  W.  994 

9.  See    also   the    title    "Nuisance. 
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10.  The  keeping  of  such  a  house  is 
a  public  nuisance  both  at  common  law 
and  by  statute,  which  should  be  sup- 
pressed by  fine  and  imprisonment  of 
the  keeper  and  inmates  after  regular 
criminal  proceedings.  Welch  v.  Stow- 
ell,  2  Doug.  (Mich.)  332.  See  also 
Hudson  r.  Jennings,  134  Ga.  373,  67 
S.    E.    1037. 

11.  Earp  v.  Lee,  71  111.  193;  Welch 
v.    Stowell,    2   Doug.    (Mich.)    332. 

12.  The  power  to  punish  the  keep- 
ing of  a  house  of  ill-fame  as  a  nuisance 
involves  the  power  to  abate  the  nui- 
sance, and,  hence,  where  defendant  was 
convicted  of  maintaining  a  boat  as  a 
house  of  ill-fame  the  sheriff  may  be 
ordered  to  seize  the  same  and  sell  it 
for  the  payment  of  the  fine  and  costs. 
State  v.  Mullen,  35  Iowa  199. 

That  a  landlord  whose  property  was 
without  his  consent  being  used  as  a 
bawdy  house  would  have  a  right  to 
have  the  nuisance  abated,  see  Mc- 
Alister  v.  Clark,  33  Conn.  91.  And 
see  the  title   "Nuisance." 

13.  The  power  to  do  so  is  not  con- 
ferred by  Pascal's  Dig.,  Art.  1663, 
which  provides:  "When  an  offense  of 
which  defendant  is  convicted  is  con- 
tinuous in  its  nature,  there  shall  be  a 
judgment  for  its  suppression."  Brooks 
<D.  State,  4  Tex.  App.  567. 

14.  After  order  to  abate  the  sheriff 
cannot  put  a  keeper  in  charge  of  the 
house  against  the  will  of  the  owner 
and  after  the  person  against  whom  the 
proceedings  were  brought  has  ceased 
to  occupy  the  same  though  it  may  be 
the  owner  is  conducting  therein  a  house 
of  ill-fame.  Coffer  v.  Territory,  1 
Wask.    325. 
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Jurisdiction.  —  The  municipal  courts  are  frequently,  by  statute, 
given  jurisdiction  over  this  class  of  cases,15  but  such  jurisdiction  is 
not  exclusive.16 

The  district  court  of  a  state  bordering  on  navigable  waters  of  the 
United  States  has  jurisdiction  to  try  offenders  who  maintain  a  boat 
as  a  house  of  ill-fame  in  such  waters.17 

B.  Disqualification  of  Judge.18  —  A  county  judge  is  not  dis- 
qualified from  trying  defendant  for  keeping  a  disorderly  house  by  the 
fact  that  he  attended  a  meeting  called  to  devise  means  for  suppressing 
the  disorderly  house  evil  in  the  community.19 

C.  Summary  Punishment.  —  Municipal  courts  have  no  jurisdic- 
tion to  proceed  summarily  without  presentment  of  a  grand  jury 
against  one  charged  with  keeping  a  disorderly  house.20 

IV.  FORMER  JEOPARDY.21  —  After  having  been  prosecuted  as 
a  "disorderly  person"  one  cannot  be  prosecuted  for  the  same  acts 
as  the  keeper  of  a  house  of  ill-fame.22     And  the  rule  that  a  former 


15.  The  municipal  court  of  Boston 
has  jurisdiction  since  it  has  jurisdic- 
tion of  all  offenses  beneath  the  grade 
of  felony.  Com.  v.  Smith,  138  Mass. 
489. 

A  city  justice  court  was  held  not 
to  have  jurisdiction  because  the  stat- 
utes prescribed  a  larger  penalty  than 
the  jurisdictional  amount  prescribed  to 
justices  by  the  constitution.  This 
could  not  be  cured  by  an  ordinance 
making  the  fine  within  the  justice's 
jurisdiction  since  this  would  be  a  re- 
duction by  ordinance  of  a  statutory 
penalty.  State  v.  Charles,  16  Minn.  474, 
See  also  State  ex  rel.  Bahr  v.  Bates, 
105  Minn.  440,  117  N.  W.  844;  State 
V.   West,   42    Minn.    147,   43    N.   W.   845. 

The  recorder's  court  has  jurisdiction. 
People  v.  Tverson.  61   N.  Y.'  Supp.  220. 

The  statutes  of  the  various  states 
must  be  consulted  as  it  is  a  matter 
wholly  depending  upon  the  statutory 
grading  of  the  offense  and  of  what 
grade  of  offenses  the  particular  court 
has    jurisdiction. 

16.  City  recorder  has  not  exclusive 
jurisdiction.  State  v.  Wister,  62  Mo. 
592. 

The  police  court's  jurisdiction  to  try 
indictments  for  keeping  bawdy  houses 
is  not  exclusive.  The  circuit  court  has 
concurrent  jurisdiction.  Com.  v.  Hun- 
ter, 19  Ky.  L.  Rep.  1109,  41  S.  W. 
284. 

17.  A  house  boat  was  used  as  a 
house  of  ill-fame  in  the  Mississippi 
river  and  the  evidence  showed  that  it 
was   at   times   in   various   parts   of   the 


stream,  or  moored  to  either  shore,  while 
at  the  time  of  the  indictment  and  trial 
it  was  actually  "resting  temporarily 
on  the  river  bottom  east  of  the  mid- 
dle of  the  main  channel."  The  Iowa 
court  had  jurisdiction.  State  v.  Mullen, 
35   Iowa    199. 

18.  See  also  the  titles  "Courts;" 
"Judges." 

19.  Such  meeting  was  "between 
county  and  district  judges  and  per- 
haps others,"  and  defendant  "was 
brought  under  discussion  and  condem- 
nation at  said  meeting."  Dailey  v. 
State   (Tex.  Grim.),  55  S.  W.  821. 

20.  It  is  a  criminal  offense  within 
the  meaning  of  the  constitution  and  is 
such  both  at  common  law  and  by  stat- 
ute. Slaughter  v.  People,  2  Doug. 
(Mich.)  334  (note);  Welch  V.  Stowell, 
2   Doug.    (Mich.)    332. 

Right  to  Jury  Trial. — Where  the  de- 
fendant was  tried  as  a  "disorderly 
person"  under  the  statute  for  keeping 
a  house  "for  the  resort  of  prostitutes, 
drunkards,  tipplers,  gamesters,  or  other 
disorderly  persons"  he  was  not  en- 
titled to  a  jury  trial.  People  v.  Iver- 
son,   61   N.   Y.   Supp.   220. 

21.  See  the  title    "Jeopardy." 

22.  The  first  prosecution  was  under 
§1997a,  3  How.  St.,  declaring  that  "all 
keepers  of  bawdy  houses  or  houses  for 
the  resort  of  prostitutes  .  .  .  shall 
be  deemed  disorderly  persons"  and 
the  second  was  under  §9286,  3  How. 
St.,  directed  against  "every  person  who 
shall  keep  a  house  of  ill-fame,  resorted 

Vol.  VII 


702 


DISORDERLY    HOUSE 


conviction  is  a  bar  to  a  subsequent  indictment  for  any  offense  of  which 
the  defendant  might  have  been  convicted  under  the  first  indictment 
lias  also  been  applied.-'1  But  one  prosecuted  for  a  common  nuisance 
in  keeping  a  disorderly  house  may  be  again  prosecuted  for  the  main- 
tenance of  the  same  nuisance  during  another  period.-'1 

V.     INDICTMENT,  INFORMATION  OR  COMPLAINT.  —  A.    At 

Common  Law  Generally.  —  Where  the  common  law  form  of  charg- 
ing the  offense  of  keeping  a  disorderly  house  is  observed,  the  indict- 
ment must  specify  the  particular  acts  which  it  is  claimed  constitute 
the  disorder.-"'  But  the  words  "other  misbehavior"  have  been  treated 
as  surplusage.-"     Mere  verbal  inaccuracies,  as,  for  example,  using  the 


to  for  the  purpose  of  prostitution  or 
lawdness. ''  The  court  says:  "The 
first  falls  short  of  the  second  as  it  may 
or  may  not  be  a  house  of  ill-fame,  and 
acts  of  prostitution  may  or  may  not 
be  committed  there.  .  .  .  These 
acts  are  made  criminal  under  separate 
statutes  but  they  are  of  the  same  na- 
ture. The  act  of  keeping  a  disorderly 
house  is  the  gravamen  of  the  offense 
in  each."  People  V.  Cox,  107  Mich. 
435,  65  N.  W.  283. 

23.  State  v.  Lismore,  94  Ark.  211, 
126  S.  W.  855,  29  L.  E.  A.  (N.  S.) 
721. 

24.  "It  is  quite  possible  that  under 
two  indictments  against  the  same  per- 
son almost  identical  in  verbiage,  pre- 
sented at  different  times  and  covering 
different  periods  very  dissimilar  of- 
fenses are  in  reality  intended  to  be 
charged.  For  instance,  the  foundation 
of  the  one  indictment  might  be  the 
keeping  of  a  gaming  house  contrary  to 
law,  and  the  real  charge  intended  to 
be  laid  on  the  other  might  be  the  main- 
tenance of  a  house  of  ill-fame."  State 
v.  De  Lorenzo,  80  N.  J.  L.  500,  78  Atl. 
660.     See   the   title    "Nuisance." 

25.  Thus,  where  the  indictment  re- 
cites that  the  persons  were  "drinking, 
tippling,  fighting  and  misbehaving 
themselves,"  defendants  could  not  be 
convicted  of  keeping  a  bawdy  house  or 
one  where  liquor  was  habitually  sold. 
State  V.  De  Lorenzo,  80  N.  J.  L.  500, 
78   Atl.   660. 

Nor  on  a  recital  of  "drinking,  tip- 
pling, fighting,  whoring  and  misbehav- 
ing themselves"  can  there  be  a  con- 
viction of  maintaining  a  common  gam- 
ing house.  Linden  Park  B.  Horse 
Assn.  v.  State,  55  N.  J.  L.  557,  27  Atl. 
1091.  To  the  same  effect,  see  Walt 
V.  People,  46  Colo.   136,   104  Pac.   89. 

Approved   common   law   form   of   in- 
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dictment,  see  Thatcher  v.  State,  48 
Ark.  60,  2  S.  W.  343.  "The  grand 
jury  of  Garland  county,  in  the  name 
and  by  the  authority  of  the  state  of 
Arkansas,  accuse  H.  A.  Ballenline  and 
Henry  Thatcher  of  the  crime  of  keep- 
ing a  disorderly  house,  committed  as 
follows:  The  said  H.  A.  Ballentine  and 
Henry  Thatcher,  on  the  15th  day  of 
March,  1886,  in  the  county  and  state 
aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the 
day  of  the  presentation  of  this  indict- 
ment, a  certain,  common,  ill-governed 
and  disorderly  house,  unlawfully,  did 
keep  and  maintain;  and,  in  said  house, 
for  their  own  gain  and  lucre,  certain 
evil-disposed  persons,  as  well  men  as 
women,  of  evil  name,  fame  and  con- 
versation to  come  together,  on  the  days 
and  times  aforesaid  there  unlawfully 
and  willingly  did  cause  and  procure; 
and  the  said  persons  in  the  said  house, 
at  unlawful  times,  as  well  in  the  night 
as  the  day,  on  the  days  and  times  afore- 
said, there  to  be  and  remain  drink- 
ing, tippling,  cursing,  swearing,  quar- 
reling, gambling,  whoring,  and  other- 
wise misbehaving  themselves,  unlaw- 
fully did  permit  and  suffer,  to  the 
great  injury  and  common  nuisance  of 
all  the  peaceable  citizens  of  the  state, 
there  residing,  inhabiting  and  passing; 
to  the  evil  example  of  all  others  in 
the  like  case  offending  to  the  great 
injury  of  public  morals,  the  perversion 
of  public  justice,  and  against  the  peace 
and  dignity  of  the  state,  of  Arkansas. 
J.  P.  Henderson,  Prosecuting  Attor- 
ney. ' ' 

See  also  Cahn  v.  State,  110  Ala.  56, 
20    So.   380. 

26.  An  indictment  charging  defend- 
ant with  keeping  a  house  for  "the 
encouragement  of  drinking,  idleness, 
and  other  misbehavior"  is  not  demur- 
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singular     instead     of     plural,     will     not     vitiate     the     indictment.27 

The  name  of  the  prosecutor  need  not  be  indorsed  on  the  indict- 
ment.28 

At  common  law  in  order  to  charge  one  who  has  leased  a  house  to 
be  used  for  immoral  purposes  he  must  be  indicted  as  the  keeper 
thereof.29 

B.  Following  Language  of  Statute.  —  Following  the  language 
of  the  statute  is  sufficient.30  This  rule  being  complied  with  it  is  not 
further  necessary  to  allege  that  the  act  was  done  "feloniously"31  or 
with  unlawful  or  evil  intent.32  Nor  need  the  indictment  conclude 
"to  the  common  nuisance,"33  but  all  the  necessary  elements  must  be 


rable  because  it  does  not  specifically 
state  in  what  such  misbehavior  con- 
sisted. The  indictment  would  support 
a  conviction  of  keeping  such  house  for 
the  encouragement  of  drinking  and  idle- 
ness and  the  words  other  misbehavior 
may  be  disregarded  as  surplusage. 
Jones  I?.  State,  2  Ga.  App.  433,  58  S. 
E.   559. 

27.  The  recital  was  "and  the  said 
person  in  the  said  house  at  unlawful 
times."  The  rest  of  the  indictment 
clearly  set  forth  the  offense  and  the 
use  of  the  word  person  instead  of  per- 
sons may  be  considered  a  mere  inac- 
curacy. State  v.  McGahan,  48  W.  Va. 
438,   37   S.   E.   573. 

28.  State  v.  Bean,  21  Mo.  267;  State 
V.  Raymond,  86  Mo.  App.  537. 

29.  The  keeping  was  a  misdemeanor 
at  common  law  "but  by  the  weight 
of  authority"  leasing  was  not  a  crime 
per  se.  So  by  charging  as  keeper  the 
owner  may  be  proceeded  against  as 
aiding  or  abetting  the  commission  of 
the  misdemeanor.  But  an  indictment 
which  merely  alleges  a  "leasing"  must, 
in  the  absence  of  statute,  be  quashed. 
State  v.  Lewis,  5  Mo.  App.  465.  See 
also:  la. — State  V.  Des  Moines  Union 
R.  Co.,  137  Iowa  570,  115  N.  W.  232. 
Mass. — Com.  v.  Harrington,  3  Pick. 
26.  Mo.— State  v.  Vette,  78  S.  W. 
1133.  N.  Y  —  Brockway  v.  People,  2 
Hill  558;  People  v.  Erwin,  4  Denio  129. 

30.  Ariz. — Dutton  V.  Territory,  13 
Ariz.  7,  108  Pac.  224.  la.— State  v. 
Beebe,  115  Iowa  128,  88  N.  W.  35S; 
State  V.  Alderman,  40  Iowa  375.  Okla. 
Swaggart  v.  Territory,  6  Okla.  344, 
50   Pac.   96. 

It  is  proper  to  follow  the  statute 
literally  and  charge  that  the  house  was 
resorted  to  for  the  purposes  of  "pros- 
titution or  lewdness"  instead  of  "pros- 


tition  and  lewdness."  State  v. 
Toombs,   79   Iowa   741,   45   N.   W.   300. 

No  allegation  of  anything  more  than 
the  words  of  the  statute  import  is 
necessary  to  show  that  defendant  has 
commited  the  statutory  offense.  Helen 
Bigby  v.  State,  5  Tex.  App.  101. 

It  is  proper  to  charge  that  the  house 
was  kept  "for  prostitution"  instead 
of  "for  the  purposes  of  prostitution." 
Schulze  v.  State  (Tex.  Crim.),  56  S. 
W.   918. 

In  a  prosecution  for  maintaining  a 
common  nuisance  the  indictment  will 
be  sustained  which  follows  substantially 
the  wording  of  the  statute,  though  it 
adds  the  words  "used  as  a  house  of  ill- 
fame"  to  the  statutory  words  "re- 
sorted to  for  prostitution  or  lewdness." 
Com.  v.  Ballou,  124  Mass.  26.  See  also 
Com.  v.  Clark,  145  Mass.  251,  13  N. 
E.   888. 

"It  is  not  necessary  to  allege  any 
act  of  lewdness  or  prostitution,  as  the 
words  "keeping  a  house  of  ill-fame" 
implies  all  this  under  our  statute.  It 
is  not  necessary  to  charge  that  the 
house  was  in  a  public  place  or  in  any 
wise  affected  the  public.  To  keep  it 
in  a  private  place  is  forbidden  by  the 
statute,  and  houses  of  ill-fame  are  reco- 
ognized  as  injurious  to  public  morals 
wherever  kept."  State  V.  Mamie 
Jones,  53  W.   Va.  613,  45  S.   E.  916. 

Using  the  word  "avocation"  instead 
of  the  statutory  term  "vocation"  is 
not  ground  for  quashing  the  indictment, 
the  meaning  of  the  pleader  being  clear. 
Peters  v.  State  (Tex.  Crim.),  23  S. 
W.    683. 

31.  State  v.  Beebe,  115  Iowa  128, 
88  N.  W.  358. 

32.  Com.  V.  Shea,  150  Mass.  314, 
23    N.   E.   47. 

33.  State  v.  Stevens,  40  Me.  559. 
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alleged.94  And  of  course  it  is  needful  that  the  statute  itself  be 
sufficiently  specific.36 

These  rules  apply  where  the  indictment  is  for  leasing  with  knowl- 
edge that  the  house  is  to  be  used  as  a  house  of  ill-fame.38 

C.  Duplicity.  —  The  rule  is  followed  that  where  there  are  several 
ways  set  forth  in  a  statute  by  which  an  offense  may  be  committed  and 
all  are  embraced  in  the  same  general  definition  and  are  made  punish- 
able in  the  same  manner,  they  may  be  charged  conjunctively  in  the 
same  count.37     Mere  surplusage  will,  of  course,  be  disregarded,3"  and 


34.  In  Texas,  an  indictment  is  fatal- 
ly defective  which  fails  to  allege  the 
defendant  was  the  "owner,  lessee  or 
tenant."  Lamar  v.  State  (Tex.),  IS 
S.  W.   788. 

35.  It  is  not  sufficient  to  allege 
merely  in  the  words  of  the  statute 
that  the  defendant  did  "unlawfully 
keep  a  disorderly  tavern  or  tippling 
house,"  but  the  indictment  should  spe- 
cify the  respects  in  which  the  house 
was  disorderly.  State  ex  rel.  Etie  v. 
Foster,  112  La.  746,  36  So.  670. 

"House  of  ill-fame"  has  a  legally 
defined  meaning,  and,  hence,  it  is  suffi- 
cient to  follow  the  words  of  the  stat- 
ute in  charging  the  offense  of  keep- 
ing such.     Betts  v.  State,  93  Ind.   375. 

36.  Graeter  v.  State,  105  Ind.  271, 
4  N.  E.  461;  State  V.  Emblem,  44  W. 
Va.  521,  29  S.  E.  1031. 

37.  Dailey  v.  State  (Tex.  Crim.),  55 
S.  W.   821. 

"That  on  or  about  the  1st  day  of 
October,  1898,  and  before  the  present- 
ment hereof,  with  force  and  arms  in 
the  county  and  state  aforesaid,  one 
(naming  defendant)  was  the  tenant 
and  lessee  of  a  house,  building,  edifice 
and  tenement  then  and  there  situate, 
and  the  said  (defendant)  did  then  and 
there  unlawfully  keep,  was  concerned 
in  keeping,  and  knowingly  permitted 
to  be  kept,  the  said  house,  building, 
edifice  and  tenement  for  prostitution, 
where  prostitutes  were  permitted  to  re- 
sort and  reside  for  the  purpose  of  ply- 
ing their  vocation,"  etc.  "This  in- 
dictment is  sufficient."  Schultze  V. 
State  (Tex.  Crim.),  56  S.  W.  918,  ap- 
proved in  Farrell  v.  State  (Tex.  Crim.), 
141  S.  W.  535.  See  also  Bass  v.  State 
(Tex.    Crim.),    66   S.    W.    558. 

Under  a  statute  directed  toward  the 
prosecution  of  such  houses  as  a  com- 
mon nuisance,  an  indictment  is  not  bad 
for  duplicity  which  alleges  that  the 
place  was   resorted  to  for  prostitution, 
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lewdness,  and  for  illegal  gaming  and 
used  for  the  illegal  sale  and  keeping 
of  intoxicating  liquors,"  etc.  Com.  v. 
Ballou,  124  Mass.  26.  And  see  Com. 
v.  Clark,  145  Mass.  251,  13  N.  E.  888. 
See  the  title   "Nuisance." 

The  indictment  may  charge  that  the 
place  was  resorted  to  both  for  prostitu- 
tion and  for  lewdness.  State  v.  Beebe, 
115  Iowa  128,  88  N.  W.  358. 

The  statute  being  "set  up  or  keep," 
an  indictment  reading  "set  up  and 
keep"  is  sufficient.  State  v.  Bregard, 
76    Mo.    322. 

An  information  charges  but  the  sin- 
gle offense  of  being  the  keeper  of  a 
certain  house  which  was  in  fact  and 
was  reputed  to  be  a  house  of  ill-fame, 
where  it  recites  a  "house  which  was, 
and  was  reputed  to  be  a  house  of  ill- 
fame  and  which  was  resorted  to 
and  was  reputed  to  be  resorted  to,  by 
divers  persons,  to  the  attorney  un- 
known, for  the  purposes  of  prostitution 
and  lewdness."  State  v.  Anderson,  82 
Conn.  Ill,  72  Atl.  648. 

An  information  for  "keeping  a  baw- 
dy and  assignation  house  commonly 
called  a  house  of  ill-fame"  charges 
but  one  offense.  State  v.  Keithley,  142 
Mo.   App.   417,   127   S.   W.   406. 

38.  That  in  addition  to  charging  the 
offense  in  the  words  of  the  statute  the 
indictment  accused  defendant  "of  the 
crime  of  keeping  a  nuisance"  does  not 
render  it  uncertain.  That  part  of  the 
indictment  may  be  treated  as  surplus- 
age.    State  v.  Shaw,  35  Iowa  575. 

The  statute  forbids  the  keeping  or 
permitting  to  be  kept  "directly  or  as 
agent  of  another."  The  complaint  and 
information  followed  the  statute  strict- 
ly, except  that  in  one  place  it  recited 
daifendant  "directly  or  indirectly"  oc- 
cupied the  house.  Without  deciding 
whether  these  words  "or  indirectly" 
might  be  substituted  for  the  words  "as 
agent    of    another"    the    court    treated 
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duplicity  cannot  be  predicated  upon  the  mere  specifications  of  the 
disorder,39  even  though  such  acts  are  of  themselves  punishable  as  a 
crime.40 

D.  Joinder  op  Counts.  —  It  is  permissible  to  add  a  count  to  an 
indictment  for  leasing  for  an  illegal  purpose,  charging  that  such  pur- 
pose was  permitted,41  or  to  join  to  a  count  for  keeping  a  disorderly 
house  a  count  for  being  a  prostitute,42  or  being  a  frequenter  of  such 
a  house,43  or  to  join  in  separate  counts  the  offenses  of  keeping  a  "lewd 
house"  and  a  "common  ill-governed  and  disorderly  house."44 

E.  Joining  Several  Defendants.  —  Husband  and  wife  may  be 
jointly  indicted.45  And  it  has  been  held  that  several  defendants  may 
be  joined  in  one  indictment  though  they  are  accused  of  keeping  several 
houses.40  But  after  the  property  has  been  leased  both  the  tenant  and 
landlord  cannot  be  joined  in  the  same  indictment  for  separate  offenses 
committed  by  each  without  the  knowledge  or  consent  of  the  other.47 

F.  Allegations  of  Knowledge.  —  It  is  not  necessary  to  specifically 


them  as  surplusage  since  the  complete 
statutory  offense  was  alleged  of  the  oc- 
cupancy by  defendant  "directly." 
Davis  v.  State   (Tex.),  145  S.  W.  939. 

39.  "The  fact  that  the  information 
charges  the  offense  of  keeping  a  com- 
mon, ill-governed,  and  disorderly  house 
and  specifies  the  unlawful  sale  of  liquor 
therein  as  the  particulars  constituting 
the  disorder  in  no  wise  renders  the 
information  duplicitous. "  Walt  v.  Peo- 
ple, 46  Colo.  136,  104  Pac.  89. 

40.  That  the  specifications  of  the 
acts  of  disorder  include  gaining  which 
itself  is  a  misdemeanor  under  the  stat- 
utes does  not  render  the  indictment  ob- 
jectionable as  presenting  a  double  as- 
pect. State  v.  Moore,  75  N.  J.  L.  619, 
68   Atl.   165. 

41.  Leasing  a  house  knowing  it  to 
be  the  intention  of  the  lessee  to  use 
it  for  an  illegal  purpose  and  knowingly 
permitting  such  lessee  so  to  use  it  may 
be  alleged  in  one  indictment  without 
rendering  it  vulnerable  to  the  objec- 
tion of  charging  two  offenses.  State 
v.  Des  Moines  Union  R.  Co.,  137  Iowa 
570,   115   N.   W.   232. 

Such  a  count  does  not  amount  to  a 
charge  that  defendants  themselves  kept 
the  house;  and  it  may  also  be  rejected 
as  surplusage.  State  v.  Emblem,  44 
W.  Va.  521,  29  S.  E.  1031. 

42.  A  count  for  the  statutory  of- 
fense of  "being  a  common  prostitute 
or  the  keeper  of  a  house  of  prostitu- 
tion" having  no  honest  employment 
may  be  joined  in  the  same  indictment 
with   a   count   for   the   common   law   of- 


fense of  keeping  a  bawdy  house.  Woos- 
ter  v.  State,  55  Ala.  217,  overruling 
Norvell  v.  State,  50  Ala.  174. 

43.  To  a  count  charging  the  main- 
taining of  a  bawdy  house  may  be  added 
a  count  charging  defendants  with  be- 
ing frequenters  of  such  a  house.  Com. 
v.   Schoen,   25  Pa.  Super.  211. 

44.  "The  two  offenses  of  keeping 
and  maintaining  a  lewd  house  and  keep- 
ing a  common  ill-governed  and  disor- 
derly house  are  offenses  of  the  same 
nature  and  are  properly  joined  in  the 
same  indictment  under  separate 
counts."  Jones  v.  State,  2  Ga.  App. 
433,   58   S.    E.   559. 

45.  State  v.  Keithley,  142  Mo.  App. 
417,   127   S.   W.   406. 

46.  "In  this  class  of  cases  such  an 
indictment  is  good.  The  reason  seems 
to  be  that  the  offenses  are  of  the  same 
public  character;  and  although  commit- 
ted by  several  persons  and  by  distinct 
acts,  yet  if  they  be  in  the  same  venue 
they  may  be  included  in  the  same  in- 
dictment, as  it  is  regarded  as  a  sepa- 
rate one  against  each  defendant.  . 
When  the  joining  together  of  differ- 
ent persons  for  keeping  different  dis- 
orderly houses  would  have  a  vexatious 
or  oppressive  effect,  the  court  might, 
in  the  exercise  of  a  sound  discretion, 
compel  the  solicitor  to  try  the  parties 
separately  or  quash  the  indictment." 
State  v.  McDowell,  Dud.  (S.  C.)  346. 

47.  Though  the  landlord  would  be 
liable  if  the  tenant's  acts  were  known 
to  him.  Hazelwood  v.  Com.,  141  Ky. 
232,   132    S.    W.   567. 
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allege  that  the  house  was  "knowingly  kept"  by  defendant,48  but  the 
information  must  in  some  way  show  that  the  defendant  knew  that 
unlawful  practices  were  being  carried  on.40 

G.  Allegations  That  Place  "Was  Kept  for  Gain.  —  It  is  not 
necessary  to  specifically  allege  that  the  house  was  kept  for  lucre  or 
gain.50 

H.  Allegations  as  to  Time  of  Offense.  —  1.  Precise  Date.  —  The 
precise  date  of  the  offense  need  not  be  alleged.51  But  somewhat  more 
certainty  is  required  in  prosecutions  for  leasing  property  to  be  used 
as  a  disorderly  house/'2 

2.  Charging  as  a  Continuing  Offense.  —  Being  a  continuing  of- 
fense the  indictment  may  charge  it  to  have  been  committed  on  a 
certain  date  and  at  other  dates  between  that  time  and  another  time 
specified/'3 

Where  the  indictment  is  for  maintaining  as  at  common  law  there 
must  be  allegations  of  a  repetition  or  continuance  of  the  disorder 
complained  of.54  But  in  a  prosecution  under  an  ordinance  forbidding 
the  keeping  of  a  disorderly  place,  it  is  sufficient  to  allege  such  keeping 
as  of  a  single  day.55 


48.  A  statement  that  defendant  was 
lessee  and  tenant  of  the  house  which 
was  kept  by  him  is  sufficient.  Farrell 
v.   State    (Tex.   Crim.),   141   S.   W.   535. 

49.  The  information  simply  showed 
specific  lewd  acts  on  the  part  of  vis- 
itors, but  there  was  nothing  to  indi- 
cate that  defendant  even  knew  such 
persons  had  visited  the  premises.  Peo- 
ple v.  Miller,  80  N.  Y.  Supp.   1070. 

50.  Sparks  v.   State,   59   Ala.   82. 

An  indictment  charging  that  defend- 
ants kept  the  house  "for  his  own  lucre 
and  gain"  instead  of  "their  own  lucre 
and  gain"  is  sufficient.  The  whole 
clause  may  be  rejected  as  surplusage 
and  at  most  it  is  but  a  grammatical 
error  which  should  be  disregarded. 
State  v.  Parks,  61  N.  J.  L.  438,  39  Atl. 
1023. 

51.  State  v.  Wister,  62  Mo.  592; 
People  V.  Jones,  113  N.  Y.  Supp.  1097. 

52.  Alleging  the  date  of  leasing  as 
being  more  than  a  year  before  the  ac- 
tual lease  criticised  but  allowed  to 
stand  as  not  clearly  prejudicial  in  the 
case  at  bar  which  was  reversed  on  an- 
other point.  People  v.  Saunders,  29 
Mich.  269. 

While  "theretofore  let  to"  a  certain 
person  named,  is  not  technically  as  cer- 
tain a  statement  that  the  house  was 
let  to  and  occupied  by  that  person  at 
the  date  of  the  alleged  offense  as  would 
be  required  on  a  motion  to  quash,  it 
is    sufficient    on    a    motion    to     arrest. 
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Graeter  v.  State,  105  Ind.  271,  4  N. 
E.  461. 

53.  Fleming  v.  State  (Tex.  App.), 
12    S.    W.    605. 

Nor  is  this  rule  affected  by  the  fact 
that  the  complaint  before  the  examin- 
ing magistrate  fixed  on  one  of  said 
dates.  People  v.  Eussell,  110  Mich.  46, 
67  N.  W.  1099.  See  also  People  v.  Cox, 
107  Mich.  438,  65  N.  W.  283. 

54.  Com.  v.  Bessler,  97  Ky.  498,  30 
S.  W.  1012. 

The  allegations  were  that  the  house 
complained  of  "was  kept  and  main- 
tained   on    the   day    of   , 

1S99,  and  on  other  days  before  and 
since,  and  at  which  men  and  women  of 
evil  fame  met  and  congregated  and 
there  remained  both  by  day  and  by 
night,  gambling,  quarreling,  drinking, 
etc.  These  words  import  a  continuous 
and  frequent  assemblage  of  such  per- 
sons at  a  house  kept  and  maintained 
by  (defendant)  and  an  abiding  there 
by  such  persons,  and  we  think  are  suf- 
ficiently explicit."  Com.  v.  Myers,  21 
Ky.  L.  Rep.  1770,  56  S.  W.  412. 

The  keeping  of  a  bawdy  house  is  a 
continuing  offense  and  should  ordinarily 
be  alleged  as  committed  on  divers  days 
between  two  days  certain.  But  in  a 
prosecution  before  a  justice  of  the 
peace  such  strictness  is  not  required. 
Lismore  v.  State,  94  Ark.  207,  126  S. 
W.   853. 

55.  Where   a   place    has   acquired  a 
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An  amendment  should  not  be  allowed  reaching  back  for  a  period 
of  a  year  beyond  the  date  mentioned  in  the  indictment.66 

I.  Allegations  as  to  Location  of  House.  —  There  must  be  an 
allegation  that  the  offense  teck  place  at  defendant's  house.57  Though 
there  are  decisions  to  the  contrary,58  the  weight  of  authority  is  that 
no  further  description  of  the  property  need  be  given  than  is  necessary 
to  lay  the  venue.59  Thus  it  is  not  necessary  to  give  the  lot  and  block,00 
or  to  name  the  street  wherein  the  house  is.61  And  this  rule  has  been 
followed  in  a  prosecution  against  an  owner  for  leasing  property  know- 
ing the  lessee  intended  to  use  it  for  a  disorderly  house.62  But  it  has 
been  held  otherwise  in  an  indictment  for  the  statutory  offense  of  dis- 
playing a  sign  indicative  of  an  honest  business,  on  a  house  used  in  fact 
as  a  bawdy  house.68 

J.  Naming  Inmates  or  Frequenters.  —  The  names  of  the  inmates 
need  not  be  set  forth  in  the  indictment,64  or  of  the  persons  resorting 
thereto.65 

VI.  BILL  OF  PARTICULARS.  —  Defendant  is  not  of  right  en- 
titled to  a  bill  of  particulars.66 


reputation  of  being  disorderly,  in  a 
prosecution  under  a  city  ordinance  for 
keeping  such,  it  is  sufficient  to  allege 
the  keeping  as  of  a  single  day.  State 
V.  Reckards,  21   Minn.  47. 

56.  State  v.  De  Lorenzo,  80  N.  J.  L. 
500.   78   Atl.   660. 

57.  The  only  averment  was  "by 
allowing  and  permitting  great  num- 
bers of  drunken  negroes  to  congregate 
and  use  indecent  language  and  enter- 
taining them  to  the  great  annoyance," 
etc.     Stephanes   v.  State,   21   Tex.   206. 

58.  "An  indictment  in  such  a  case 
should  make  it  reasonably  certain  what 
house  is  intended.  Where  the  indict- 
ment does  not  locate  the  house  either 
by  street  or  town,  it  cannot  be  said 
to  meet  this  requirement."  The  prose- 
cution was  for  a  common  nuisance. 
Meadows  v.  Com.,  31  Ky.  L.  Eep.  1159, 
104  S.  W.  954. 

See  infra,  IX. 

59.  Ala. — Sparks  v.  State,  59  Ala. 
52.  Ky. — Harlow  v.  Com.,  11  Bush 
610.  Mo.— State  v.  Raymond,  86  Mo. 
App.  537.  Tex. — Farreli  v.  State  (Tex. 
Crim.),   141   S.   W.   535. 

"Being  against  the  individual  and 
not  against  the  house"  it  was  suffi- 
cient to  charge  the  offense  as  commit- 
ted in  the  county."  State  v.  Shaw, 
35  Iowa  575. 

A  petition  for  an  injunction,  under 
the  statute,  to  suppress  a  bawdy  house, 
sufficiently  describes  the  location  of 
the    house    as   being    "situated   in    the 


town  of  Gainesville,  on  the  north  side 
of  West  Church  street,  in  a  locality 
generally  known  as  Silver  City."  Lane 
v.  Bell  (Tex.  Civ.  App.),  115  S.  W. 
918. 

60.  Johnson  v.  State,  13  Ind.  App. 
299,  41  N.  E.  550;  State  v.  Cambron, 
20   S.  D.   282,   105   N.  W.   241. 

61.  State  v.  Stevens,  40  Me.  559. 

62.  State  v.  Des  Moines  Union  R. 
Co.,  137  Iowa  570,  115  N.  W.  232; 
People  v.   Saunders,   29   Mich.   269. 

63.  Simply  describing  it  as  in  a 
certain  county  is  not  sufficient.  Nor  is 
the  defect  cured  by  an  instruction  re- 
quiring the  jury  to  find  the  house  was 
"on  Campbell  street  in  the  city  of 
Springfield."  State  v.  McLaughlin, 
160  Mo.   33,   60  S.   W.   1075. 

64.  State  v.  Raymond,  86  Mo.  App. 
537. 

65.  State  v.  Beebe,  115  Iowa  128,  88 
N.  W.  358;  State  v.  Patterson,  29  N. 
C.    70,   45   Am.   Dec.   506. 

66.  "The  information  was  sufficient- 
ly specific  in  its  facts  and  the  charge 
was  so  plainly  stated  that  the  particu- 
lar evidence  which  the  state  intended 
to  produce  was  properly  withheld  from 
defendant  until  trial."  Slate  v.  Hen- 
dricks, 15  Mont.  194,  39  Pac.  93,  48 
Am.  St.  Rep.  662. 

If  the  charge  be  too  general  to  fairly 
inform  defendant  of  the  nature  and 
cause  of  the  accusation,  it  seems  he 
would  be  entitled  to  such   bill  of  par- 
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VII.  CONSOLIDATION  OF  CASES  FOR  TRIAL.  —  It  is  proper 
to  consolidate  a  prosecution  for  keeping  a  house  of  prostitution  with 
one  for  living  off  the  wages  of  prostitutes.07 

VIII.  QUESTIONS  OF  LAW  AND  FACT.  —  Whether  certain 
acts  constitute  the  offense  is  one  of  law  for  the  court;  but  whether 
or  not  the  acts  have  been  committed  is  one  of  fact    for   the   jury.68 

IX.  VARIANCE.  —  After  alleging  that  defendant  owned  or  con- 
trolled a  building  on  a  certain  lot  it  is  a  fatal  variance  to  prove  only 
his  ownership  of  a  building  on  another  lot.09  But  merely  proving  a 
house  to  be  on  "North  Sixth"  street  where  the  information  specified 
"Sixth"  street  is  not  fatal.70  And  of  course  no  variance  can  be 
predicated  on  such  failure  of  proof  where  such  averments  are  held 
unnecessary.71 

On  indictment  of  keeping  a  "house"  defendant  may  be  convicted 
of  keeping  as  to  only  part  of  the  house.72 

Where  the  variance  amounts  to  proof  of  an  entirely  different  charge 
the  prosecution  should  be  required  to  make  an  election.73 

X.  INSTRUCTIONS.  —  A.  Generally.  —  Where  there  is  evi- 
dence to  sustain  all  the  charges  it  is  not  error  for  the  court  to  submit 
them  all,74  but  of  course  the  instructions  must  keep  within  the  limit 


ticulars.     City  of  New  Orleans  v.  Chap- 
puis,   105   La.    179,   29    So.    721. 

67.  The  first  indictment  was  for 
feloniously  engaging  and  assisting  in 
operating  and  managing  a  certain  house 
for  the  purpose  of  carrying  on  prosti- 
tution; the  second  indictment  was  for 
feloniously  and  knowingly  living  on 
and  being  supported  by  the  moneys 
earned  by  prostitutes.  Both  offenses 
are  forbidden  by  the  same  section  of 
the  Colorado  statutes  (Laws  1909,  ch. 
196),  and  the  indictments  grew  out  of 
the  same  or  connected  transactions, 
done  at  the  same  time  and  place  within 
the  meaning  of  Eev.  St.,  1908,  §1953, 
providing  for  consolidation  in  such 
cases.  Trozzo  v.  People  (Colo.),  117 
Pac.  150. 

68.  "Whether  the  acts  are  illegal 
and  constitute  a  disorderly  house  is  a 
question  of  law  for  the  court,  the  ques- 
tion of  control  or  permission  as  affect- 
ing the  guilt  of  the  person  charged  is 
a  question  for  the  jury."  Bindernagle 
v.  State,  60  N.  J.  L.  307,  37  Atl.  619; 
Brown  v.  State,  49  N.  J.  L.  61,  7 
Atl.  340.  See  also  Fahnestock  v.  State, 
102  Ind.  156,  1   N.   E.  372. 

69.  The  indictment  was  for  leasing 
property  knowing  it  was  to  be  used 
by    lessee    as    a    bawdy    house.      Olig- 


schlager  v.  Territory  of  Oklahoma,  146 
Fed.   131. 

70.  Assuming  that  it  would  be  a 
variance.  State  V.  Hendricks,  15  Mont. 
194,   39   Pac.   93. 

71.  Johnson  v.  State,  13  Ind.  App. 
299,  41  N.  E.  550.     See  supra,  V,  I. 

72.  Conn. — State  V.  Main,  31  Conn. 
572.  Mass. — Com.  v.  Bulman,  118 
Mass.  456.  N.  H.— State  v.  Garity,  46 
N.  H.   61. 

73.  A  variance  between  the  proof 
and  the  indictment  which  shows  that 
the  disorderly  house  was  kept  at  one 
time  by  defendant  and  at  another  time 
by  other  parties  does  not  call  for  a 
pre-emptory  instruction  of  acquittal, 
but  for  an  election  by  the  common- 
wealth as  to  what  offenses  it  will  prose- 
cute and  for  a  dismissal  of  the  indict- 
ment as  to  the  other  offenses.  No  du- 
plicity appeared  on  the  face  of  the  in- 
dictment. Hazlewood  v.  Com.,  141  Ky. 
232,  132  S.  W.  567. 

74.  ' '  Exception  was  reserved  to  that 
portion  of  the  charge  which  informed 
the  jury  that,  if  they  believed  from 
the  evidence  defendant  unlawfully  kept 
and  was  concerned  in  keeping  said 
bouse,  building  and  edifice  for  prosti- 
tution, where  prostitutes  were  permit- 
ted to  resort  or  reside  for  the  purpose 
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of  the  indictment."     Instructions  which  are  merely  the  converse  of 
propositions  given  by  the  court  need  not  be  given.76 

B.     Invading  Province  of  Jury.  —  As  in  other  cases,  the  court  must 
not  invade  the  province  of  the  jury,77  nor  charge  upon  the  weight 


of  plying  their  vocation,  etc.,  because 
it  presented  two  phases  of  the  same 
statute.  .  .  .  We  do  not  think  there 
is  any  merit  in  this."  Dailey  v.  State 
(Tex.    Crim.),    55    S.   W.    821. 

75.  Defendant  was  indicted  under 
that  part  of  the  statute  which  forbids 
the  keeping  of  a  house  "where  prosti- 
tutes were  permitted  to  resort  and  re- 
side for  the  purpose  of  plying  their 
vocation,"  etc.  A  subsequent  part  of 
the  same  statute  defines  a  disorderly 
house  as  one  where  liquors  are  soid 
"and  prostitutes,  lewd  women,  or  wom- 
en of  bad  reputation  for  chastity  are 
employed,  kept  in  service  or  permitted 
to  display  or  conduct  themselves  in  a 
lewd,  lascivious  or  indecent  manner." 
The  testimony  being  largely  as  to  acts 
which  were  within  the  prohibition  of 
the  latter  clause  the  court  charged  the 
jury  thereupon.  "The  court  ought  to 
have  eliminated  such  proof  and  proper- 
ly confined  the  jury  to  the  very  charge 
contained  in  the  indictment. ' '  Ross  v. 
State    (Tex.  Crim.),   33   S.   W.  972. 

76.  "The  court  charged  the  jury 
that  they  must  believe  that  the  de- 
fendant kept  or  permitted  to  be  kept, 
etc.,  the  house  in  question,  for  the 
purpose  of  prostitution,  while  the  re- 
quested charge  required  the  jury  to 
acquit  unless  they  did  believe  that  ap- 
pellant kept  or  was  concerned  in  keep- 
ing or  permitting  to  be  kept,  for  the 
purpose  of  prostitution,  the  house  de- 
scribed. There  may  be  some  cases  in 
which  the  court  would  be  required  to 
give  a  charge  of  the  character  request- 
ed, but  such  cases  are  rare.  This  is 
not  the  case  where  an  affirmative  or 
substantive  defense  is  set  up  by  the 
testimony."  Stratton  v.  State  (Tex. 
Crim.),   44   S.   W.   506. 

Approved  Form. — "A  disorderly 
house  is  one  kept  for  prostitution,  or 
where  prostitutes  are  permitted  to  re- 
sort or  reside  for  the  purpose  of  ply- 
ing their  vocation. 

"There  are  three  essential  ingredi- 
ents of  this  offense  that  must  be  es- 
tablished by  the  state  by  legal  and 
competent  evidence  beyond  a  reason- 
able doubt:    (1)    that   the  owner,  lessee 


or  tenant  of  said  house  is  M.  N.  Bass; 
(2)  that  said  house  is  run  as  a  place 
where  prostitutes  are  permitted  to  re- 
sort and  reside  for  the  purpose  of  ply- 
ing their  vocation;  (3)  that  prostitutes 
did  resort  and  reside  there  for  the  pur- 
pose of  plying  their  vocation.  And  if 
the  state  fails  to  establish  any  one  of 
these  ingredients,  by  legal  and  compe- 
tent evidence,  beyond  a  reasonable 
doubt,  you  will  acquit  the  defendant." 
"The  defendant,  M.  N.  Bass,  is  pre- 
sumed to  be  innocent  until  his  guilt 
is  established  by  legal  and  competent 
evidence,  beyond  a  reasonable  doubt, 
and,  in  case  you  have  a  reasonable 
doubt,    you    will    acquit    him. 

"You  are  the  exclusive  judges  of 
the  facts  proved,  of  the  credibility  of 
the  witnesses,  and  of  the  weight  to  be 
given  to   the  testimony. 

"If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  de- 
fendant, M.  N.  Bass,  in  the  city  of 
Dallas,,  county  of  Dallas,  and  state  of 
Texas,  at  any  time  within  two  years 
next  before  the  1st  day  of  April,  A.  D. 
1901,  was  then  and  there  the  owner, 
lessee  or  tenant  of  a  house  then  and 
there  situated,  and  that  said  M.  N. 
Bass  did  then  and  there  unlawfully 
keep,  and  was  concerned  in  keeping, 
said  house  as  a  house  for  the  purposes 
of  prostitution,  and  where  prostitutes 
are  permitted  to  resort  and  reside  for 
the  purpose  of  plying  their  vocation, 
then  you  will  find  the  defendant  guilty, 
and  assess  his  punishment  at  a  fine  of 
two  hundred  dollars."  Bass  v.  State 
(Tex.    Crim.),    66    S.   W.    558. 

77.  An  instruction  is  not  objection- 
able as  assuming  the  character  of  the 
house  which  sets  out  the  elements  of 
the  offense  and  concludes  "and  from 
these  determine  the  real  character  of 
the  house,  charged  in  the  indictment  to 
be  a  house  of  ill-fame."  State  of 
Iowa  v.  Beebe,  115  Iowa  128,  88  N. 
W.  35S. 

It  is  not  prejudicial  to  instruct  the 
jury  in  a  prosecution  for  knowingly 
leasing  property  to  be  used  as  a  house 
of  ill-fame  that  "the  statute  upon 
which    this    prosecution    is    based    was 
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of  the  evidence"  nor  single  out  testimony  and  predicate  thereon  an 
absolute  defense.79 

C.  Defining  the  Crime.  —  A  formal  definition  of  the  crime  need 
not  he  given,*0  nor  need  the  court  give  definitions  of  terms  which  are 
ordinarily  well  understood,81  though  it  has  been  held  that  defendant 
is  entitled  to  have  the  jury  instructed  as  to  the  meaning  of  the  word 
"keeper."82    However,  where  the  court  undertakes  to  define  words  it 


enacted  for  the  first  time  in  this  state 
in  1881.  Trior  statutes  had  proved  in- 
sufficient to  restrain  what  all  good  cit- 
izens regarded  as  an  alarming  evil. 
This  statute  aims  to  lessen  the  evil 
bjr  interposing  a  formidable  obstacle 
to  the  securing  of  houses  and  shelter 
by  prostitutes."  Graeter  v.  State,  105 
Ind.   271,   4   N.   E.   461. 

The  court  may  properly  charge  the 
jury:  "It  is  not  a  question  of  casting 
the  first  stone  or  any  other  stone.  The 
jury  has  nothing  to  do  with  that."  It 
appeared  counsel  for  defendant  in  an 
attempt  to  persuade  the  jury  to  "tem- 
per justice  with  mercy"  had  used  in 
illustration  the  biblical  stoTy  of  the 
woman  taken  in  adultery.  It  is  not 
the  province  of  the  jury  "to  base  a 
verdict  on  their  preconceived  notion  of 
justice."  State  v.  McGinnis  (Ore.), 
108  Pae.  132. 

This  instruction  was  properly  refused 
as  invading  the  province  of  the  jury: 
"If  it  is  shown  that  the  respondent 
and  her  associates  have  always,  when 
on  the  streets  and  about  where  they 
went,  always  been  good  behaved  you 
should  take  that  into  consideration  as 
to  their  chastity,  as,  if  they  wTere  un- 
chaste, they  would  be  apt  to  demon- 
strate acts  of  rudeness,  or,  in  some 
way,  throw  out  inducements  for  per- 
sons." People  v.  Wells,  112  Mich.  648, 
71    N.    W.    176. 

78.  Thus,  it  was  reversible  error  for 
the  trial  judge  to  call  attention  to  lan- 
guage used  and  admissions  made  by 
the  accused  and  to  state  that  such  was 
"pretty  strong  evidence"  and  "very 
strong  evidence"  and  to  draw  infer- 
ences based  upon  an  erroneous  defini- 
tion. People  V.  Gastro,  75  Mich.  127, 
42  X.  W.  937. 

So,  it  is  reversible  error  for  him  to 
say  that  proof  of  the  general  reputa- 
tion of  the  house  is  sufficient  to  es- 
tablish the  character  of  the  house.  It 
is   proper   to    admit    such   evidence    but 
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it  is  for  the  jury  alone  to  say  whether 
or  not  it  is  sufficient.  Stone  v.  State, 
22   Tex.   App.   185,   2   S.   W.   585. 

79.  A  special  charge  was  requested 
that  the  jury  should  acquit  if  they  be- 
lieved that  as  soon  as  defendant  be- 
came apprised  of  the  fact  that  the  in- 
mates of  the  house  were  prostitutes  he 
caused  them  to  leave.  Such  evidence 
could  be  considered  under  the  general 
charge.  Stratton  v.  State  (Tex.  Crim.), 
44    S.    W.    506. 

80.  If  the  court  informs  the  jury 
with  sufficient  fullness  and  accuracy 
what  acts  constitute  the  offense  it 
seems  to  us  that  nothing  more  could 
be  done  bv  a  formal  definition.  State 
V.   Clark,   78   Iowa   492,   43   N.   W.   273. 

81.  Defendant  requested  specific  defi- 
nitions of  the  terms  "ownership," 
"leasing,"  and  " occupying. "  Strat- 
ton v.  State  (Tex.  Crim.),  44  S.  W. 
506. 

"It  perhaps  would  have  been  better 
for  the  court  to  have  instructed  the 
jury  as  to  the  meaning  of  the  word 
'prostitution.'  A  failure  to  do  this 
is  not  fatal,  we  think,  to  the  judg- 
ment, as  the  meaning  of  the  word  in 
the  connection  used  is  so  well  under- 
stood in  its  usual  acceptation  in  com- 
mon language."  Bigby  v.  State,  5  Tex. 
App.   101. 

Instruction  is  not  objectionable  be- 
cause it  fails  to  draw  a  distinction  be- 
tween a  "prostitute"  and  a  "common 
prostitute."  Dailey  v.  State  (Tex. 
Crim.),  55  S.  W.  821. 

82.  On  the  theory  that  defendant  is 
entitled  to  a  definition  of  the  elements 
of  the  offense,  the  instruction  asked 
for  was,  ' '  You  are  instructed  that  by 
the  term  'keeper'  as  used  in  this  con- 
nection, is  meant  the  person  in  charge 
and  control  of  the  house  in  question, 
and  having  the  management  of  such, 
as  distinguished  from  the  other  inmates 
thereof."  Nelson  v.  Territory,  5  Okla. 
512,    49    Pac.   920. 
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should  follow  the  standard  lexicographers,83  though  mere  technical 
inaccuracy  will  not  cause  a  reversal.84  Terms  broader  than  the  statute 
must  not  be  used,85  but  the  whole  charge  must  be  considered.86 


83.  The  court  gave  to  the  word 
"pimp"  a  colloquial  meaning  implying 
the  guilt  of  defendant  instead  of  the 
meaning  in  the  standard  English  dic- 
tionaries. People  v.  Gastro,  75  Mich. 
127,  42  N.  W.   937. 

84.  A  technical  inaccuracy  in  the 
definition  of  "lewdness"  as  being  "ir- 
regular" instead  of  "unlawful"  indul- 
gence held  not  to  prejudice  defendant. 
State  v.  Toombs,  79  Iowa  741,  45  N. 
W.  300. 

85.  In  a  prosecution  under  a  stat- 
ute directed  against  any  male  persou 
over  the  age  of  18  "who  shall  engage 
or  assist  in  operating  or  managing  any 
rooming  house  or  building  for  the  pur- 
pose of  prostitution,"  an  instruction 
is  too  broad  which  permits  a  convic- 
tion if  the  jury  shall  find  that  defend- 
ant did  "in  any  manner  aid,  abet,  as- 
sist, advise  or  encourage"  certain  fe- 
males named  in  the  management,  con- 
duct, or  operation  of  such  a  place. 
Trozzo  v.  People  (Colo.),  117  Pac.  150. 

An  instruction,  "if  you  believe  from 
the  evidence  that  defendant  was  not 
the  lessee  or  tenant  as  charged,  and 
that  he  was  not  concerned  in  keeping 
a  disorderly  house,"  etc.,  that  defend- 
ant would  not  be  guilty  is  erroneous 
in  that  it  leads  the  jury  to  believe  they 
might  find  defendant  guilty  if  he  was 
"concerned"  in  keeping  the  house  in 
some  other  manner  than  as  lessee  or 
tenant.  Sparks  v.  State  (Tex.  Crim.), 
51   S.   W.   1120. 

Instructions  as  to  defendant's  being 
"lessee"  or  "tenant"  while  unwar- 
ranted where  there  is  no  evidence  to 
authorize  same  are  non-prejudicial 
where  the  evidence  is  unequivocal  that 
defendant  was  the  owner.  The  statute 
specifies  owner,  tenant  and  lessee.  Ross 
v.  State   (Tex.  Crim.),  70  S.  W.  543. 

Whether  an  instruction  in  a  prose- 
cution under  the  statute  for  keeping  a 
disorderly  house,  that  defendant  is  guil- 
ty if  the  jury  should  find  that  he 
"violated  the  statute  on  the  day  men- 
tioned or  within  two  years  before  the 
filing  of  the  pleading  in  the  case"  is 
or  is  not  objectionable  would  depend 
uprm  whether  the  evidence  showed  there 
was   any   question   as   to   the   violation 


having  taken  place  before  the  act  of 
the  legislature  went  into  effect.  Mat- 
look  v.  State,  52  Tex.  Crim.  544,  109 
S.  W.  193. 

Charging  that  a  building  was  "used" 
for  an  immoral  purpose  is  equivalent 
to  charging  that  it  was  "kept"  for 
that  purpose.  Oligschlager  v.  Territory. 
15  Okla.  141,  79  Pac.  913. 

86.  After  giving  full  and  explicit 
instructions  as  to  what  the  prosecution 
must  prove  the  judge  charged,  "A  house 
of  ill-fame  is  a  house  of  bad  reputation. 
I  suppose  you  all  well  know  the  mean- 
ing of  the  words  'good  reputation'  or 
the  other  words  'bad  reputation.'  " 
This  could  not  mislead  the  jury  into 
believing  that  it  could  convict  on  es- 
tablishing that  the  house  was  one  of 
bad  reputation  in  contradistinction 
from  a  house  of  good  reputation.  Ter- 
ritory v.  Chartrand,  1  Dak.  363,  46 
N.  W.  583. 

The  judge  charged:  "It  is  the  use 
of  the  house  and  not  merely  the  repute 
of  its  inmates,  which  the  particular 
statute  under  which  this  charge  is 
brought  was  intended  to  reach,"  and 
again:  "It  is  not  sufficient  that  the 
house  should  be  a  house  of  evil  re- 
pute or  ill-fame.  It  must  be  resorted 
to  by  persons  for  the  purposes  of  pros- 
titution or  lewdness.  Now,  in  relation 
to  that  I  will  say  to  you  that  the  bare 
fact  of  some  women  living  there,  who 
have  an  evil  reputation — the  reputation 
of  being  prostitutes — would  not  be  suf- 
ficient for  you  to  convict  upon  .  .  . 
without,  if  anybody  resorts  there,  they 
are  the  inducement  for  these  other  peo- 
ple to  resort  there.  ...  We  think 
that  under  this  charge  taken  as  a  whole 
a  jury  could  not  have  been  misled  and 
must  have  understood  that  before  a 
verdict  of  guilty  would  be  justified 
there  must  be  an  actual  finding  that 
the  purposes  for  which  the  house  was 
resorted  to  were  those  named  in  the 
statute.  People  v.  Russell,  110  Mich. 
46,  67   N.   W.   1099. 

An  instruction  "did  wilfully  and 
knowingly  keep  or  suffer  to  remain  in 
and  about  her  house  lewd  women,  or 
men,  for  the  purpose  of  prostitution" 
is  not  objectionable  as  telling  the  jury 
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in  effect  "to  pronounce  defendant  guil- 
ty, if  they  found  that  she  suffered  eith- 
er lewd  women  or  men  to  remain  in 
her  house  without  requiring  the  addi- 
tional finding  thai  the  house  was  per- 
mitted to  be  used  as  the  meeting  place 
for    immoral    purposes    of    lewd   people 


of  both  sexes.  The  use  of  the  con- 
junctive would  have  been  preferable, 
but  considering  the  instruction  as  a 
whole,  the  interpretation  placed  upon 
it  by  defendant  is  strained  and  hyper- 
critical." State  v.  Price,  115  Mo.  App. 
656,  92  S.  W.  174. 


DISTRESS.  —  See  Animals;  Landlord  and  Tenant;  Replevin; 

Taxation. 


DISTRIBUTION.  —  See  Decedents'  Estates;    Executors    and    Ad- 
ministrators. 


DISTRINGAS.  —  See  Detinue;  Execution;  Judgment. 
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I.  THE  OFFENSE  DEFINED.  —  At  the  common  law  it  was  an 
offense  to  disturb  a  religious  meeting,  though  probably  meetings 
by  "non-conformists"  were  without  such  protection  prior  to  the 
statutes  giving  them  certain  rights.  In  this  country  the  common 
law  offense  is  almost  universally  recognized.1     It  has  been  said  that 


1.  Tn  State  v.  Jasper,  15  N.  C.  323, 
the  court  upholds  a  common  law  indict- 
ment for  the  specific  offense,  discussing 
the  different  rights  in  England  grow- 
ing out  of  the  existence  of  an  "  estab- 
lished church,"  and  statutes  governing 


the  rights  of  "dissenters."  See  also. 
as  showing  the  basis  of  the  indictment: 
U.  S. — United  States  v.  Brooks,  4 
Cranch  C.  C.  427,  24  Fed.  Cas.  No.  14,- 
655.  Ark.— State  v.  Wright,  41  Ark. 
410.    Del.— State  V.  Smith,  5  Har.  490. 
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the  common  law  crime  extended  to  the  disturbance  of  any  gather- 
ing of  the  citizens  when  engaged  in  the  performance  of  a  public 
duty.8  Statutes  in  many  states  which  now  regulate  the  matter  do 
not  abrogate  the  common  law,3  but  extend  its  protection  so  that  in 
some  states  it  is  an  offense  to  disturb  any  assemblage  of  people 
gathered  together  for  any  lawful  purpose.4 


N.  Y  —  People  v.  Crowley,  23  Hun  412; 
People  r.  Degev,  2  Wheel.  Cr.  Cas.  135. 
S.  C— Bell  r.  Graham,  1  Nott  &  McC. 
278.  Eng. — Rex  c.  Wroughton,  3  Burr. 
L683,   97   Eng.   Reprint   1045. 

But  see  State  r.  Townsell,  3  Heisk. 
(Tenn.)  6,  where  the  court  says:  "We 
are  not  aware  that  this  was  an  offense 
r'  common  law,"  and  draws  a  distinc- 
tion between  the  statutory  offense 
"Wilfully  disturb  or  disquiet  any  as- 
semblage or  persons  met  for  religious 
worship  by  noise,  profane  discourse, 
rude  or  indecent  behavior,  or  any  other 
act.  at  or  near  the  place  of  worship'' 
and  the  offense  under  the  English  stat- 
ute of  William  and  Mary,  e.  18,  "wil- 
fully, maliciously  or  contemptuously,  dis- 
turb any  congregation  assembled  in  any 
church  or  permitted  meeting  house,  or 
s1  all  misuse  any  preacher  or  teacher 
there." 

2.  Indictment  lies  at  common  law  for 
"a  violent  and  rude  disturbance  of  the 
citizens,  lawfully  assembled  in  town 
meeting  and  in  the  actual  exercise  cf 
their  municipal  rights  and  duties." 
Com.  v.  Hoxey,  16  Mass.  385.  See  also 
State  v.  Jasper,  15  N.  C.  323. 

Unlawful  disturbance  of  school  direc- 
tors lawfully  assembled  for  the  dis- 
charge of  their  public  duties  is  indict- 
able at  common  law,  being  an  act  in- 
jurious to  the  public.  Campbell  V. 
Cum.,  59   Pa.   266. 

3.  Ala.— Mavor,  etc.,  of  Talladega  v. 
Fitzpatriek,  133  /la.  613,  32  So.  252. 
Mass. — Com.  v.  H.  Key,  16  Mass.  385. 
N.  Y.— People  v.  C.  jwley,  23  Hun  412; 
People  v.  Degey,  2  Wheeler  Cr.  Cas. 
135. 

4.  See  Von  Rueden  v.  State,  96  Wis. 
671,  71  N.  W.  1048,  as  an  example  of 
how  the  statute  has  gradually  been  ex- 
tended from  protecting  only  religious 
gatherings  until  it  now  covers  any 
"meeting  of  the  people  lawfully  and 
peaceablv  assembled."  See  also  Me. 
State  r.'Leighton,  35  Me.  195.  Mass. 
Com.  V.  Porter,  1  Gray  476.  N.  C— State 
V.  Starnes.  151  N.  C.  724,  66  S.  E. 
347. 
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May  bo  under  city  ordinance.  Mayor, 
etc.  of  Talladega  r.  Fitzpatriek,  133 
Ala.  613,  32  So.  252. 

Such  statutes  are  not  indefinite,  the 
words  "disturb"  and  "religious  so- 
ciety" both  having  well  known  legal 
significance.  State  v.  Stuth,  11  Wash. 
423,  39  Pac.  665. 

Acts  forbidding  sale  of  merchandise 
within  certain  distance  of  a  camp  meet- 
ing, upheld  as  a  public  regulation,  see 
Mass. — Com.  v.  Bearse,  132  Mass.  542. 
N.  H.— State  v.  Cate,  58  N.  H.  240. 
E.  I.— State  v.  Read,  12  R.  I.  137. 

Under  a  statute  directed  at  the  dis- 
turbance of  schools,  etc.,  an  entertain- 
ment given  at  the  school  house  is  not 
intended,  though  the  use  of  t lie  house 
is  obtained  by  giving  a  percentage  of 
the  receipts  to  the  school  trustees.  Har- 
well v.  State,  10  Ga.  App.  115,  72  S.  E. 
936. 

Religious  worship  "is  where  the  con- 
gregation have  assembled  for  the  pur- 
pose of  performing  acts  of  adoration  to 
the  Supreme  Being,  or  to  perform  re- 
ligious services  in  the  recognition  of 
God  as  an  object  of  worship,  love  and 
obedience,  according  to  the  rites  and 
services  of  any  system  of  faith  enter- 
tained with  respect  to  the  Deity." 
Wood  V.  State,  11  Tex.  App.  318.  See 
also  Green  v.  State  (Tex.  Cr.),  56  S.  W. 
915. 

A  meeting  solely  for  the  purpose  of 
instruction  in  the  singing  of  sacred 
songs  is  not  an  assemblage  for  religious 
worship.  Adair  v.  State,  134  Ala.  183, 
32  So.  326. 

Disturbing  "Salvation  Army"  is 
within  the  statute.  Hull  V.  State,  120 
lnd.  153,  22  N.  E.  117. 

What  is  an  interruption  and  disturb- 
ance "must  depend  somewhat  on  the 
nature  and  character  of  each  particular 
kind  of  meeting  and  the  purposes  for 
which  it  is  held,  and  much  also  on  the 
usage  and  practice  governing  such  meet- 
ings." Com.  r.  Porter,  1  Gray  (Mass.) 
476. 
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The  gist  of  the  offense  varies  somewhat  under  these  various  statutes, 
but  usually  consists  in  the  doing  of  any  act  wilfully,  which  has  the 
effect  of  disturbing  the  assemblage  or  some  part  thereof,  though  an 
actual  intent  to  disturb  is  not  always  required.5 

II.  FORMER  JEOPARDY.  —  One  having  been  acquitted  of  the 
offense  of  assault  and  battery  may  be  tried  thereafter  for  disturbing 
religious  worship  by  the  assault  and  by  profane  swearing.6 

III.  INDICTMENT,    INFORMATION    AND    COMPLAINT.  — A 

Generally.  —  The  time,   place  and  manner  of  the  offense  must  be 
charged  with  reasonable  certainty  as  in  all  other  cases.7 


5.  See  the  title  "Disturbing  Public 
Assemblages, ' '  Vol.  4,  Encyclopaedia  of 
Evidence. 

Acts  Constituting  Offense. — The  acts 
range  from  mere  mischievous  pranks, 
as  wearing  a  false  mustache  (Williams 
V.  State,  83  Ala.  68,  3  So.  743)  to  ir- 
relevant remarks  (Webb  v.  State  (Tex. 
Cr.),  140  S.  W.  95)  and  actual  assaults 
upon  persons  present  (Wright  v.  State, 
8  Lea  (Tenn.)   563). 

Orderly  singing  by  a  choir  though  in 
disobedience  to  the  orders  of  the  pastor 
is  not  punishable.  Com.  V.  McDole,  2 
Pa.  Dist.  370. 

Disturbance  of  only  part  of  congrega- 
tion is  sufficient  to  constitute  the  of- 
fense (Ark.— State  v.  Wright,  40  Ark. 
410.  Tenn. — Cockreham  v.  State,  7 
Humph.  11.  Tex. — Clark  V.  State  (Tex. 
Cr.),  78  S.  W.  1078;  McVea  V.  State,  35 
Tex.  Crim.  1,  26  S.  W.  834,  28  S.  W. 
469;  Dawson  V.  State,  7  Tex.  App.  59), 
but  majority  not  guilty  where  they  oust 
a  minority  faction  (Morris  v.  State,  84 
Ala.  457,  4  So.  62S). 

Purpose  and  Intent  To  Disturb. — In 
Alabama  if  the  act  is  wilfully  done 
and  the  natural  consequence  of  the  act 
is  to  disturb,  and  the  act  does  disturb 
the  kind  of  assemblage  named  in  the 
statute,  the  offense  is  complete.  Mayor, 
etc.  of  Talladega  V.  Fitzpatrick,  133 
Ala.  613,  32  So.  252,  following  Salter 
v.  State,  99  Ala.  207,  13  So.  535. 

In  Minnesota  it  is  held  that  the 
word  "wilfully"  embodies  an  element 
of  maliciousness  and  a  conviction  can- 
not be  had  where  there  is  no  evidence 
of  an  intention  so  to  act.  State  V. 
Dahlstrom,  90  -Minn.  72,  95  N.  W.  580. 
Sec  also  infra,  111,  D;  VI,  B. 
6.  It  would  not  be  necessary  to  give 
any  evidence  of  the  assault  and  battery 
for  the  disturbance  may  be  proven  to 
have   been   by   the  boisterous   language 


used.     Smith  v.  State,  67  Miss.  116,  7 
So.  208. 

7.  Though  as  in  other  misdemeanors 
a  less  degree  of  certainty  may  suffice 
than  is  required  in  felonies.  Stratton 
v.  State,  13  Ark.  688. 

Affidavit  Not  Sufficient  To  Bar  Sub- 
sequent Prosecution. — An  affidavit  be- 
fore a  justice  that  accused  "was  found 
disturbing  the  peace  in  a  certain  pub- 
lic at  Bethana  church  in  Green  Coun- 
ty and  State  of  Indiana  contrary 
to  the  form  of  the  statute  in  such  cases 
made  and  provided,"  etc.,  does  not 
charge  any  public  offense  sufficient  to 
bar  a  subsequent  prosecution  for  dis- 
turbing a  public  meeting.  It  merely 
states  a  conclusion  that  accused  was  dis- 
turbing the  place  at  a  certain  time  and 
place  but  does  not  show  what  he  was 
doing,  whether  anyone  else  was  pres- 
ent, whether  his  offensive  conduct,  if 
any,  disturbed  or  molested  any  collec- 
tion of  any  inhabitants  of  this  state 
convened  for  any  purpose  mentioned, 
or  for  any  lawful  purpose.  State  v.  Bo- 
gard,  25  Ind.  App.  123,  57  N.  E.  722. 

Form  of  Information  Under  Statute. 
"T.  J.  Braswell,  upon  his  oath  of  office 
as  prosecuting  attorney  within  and  for 
the  county  of  Oregon  and  state  of  Mis- 
souri, informs  the  justice  that  one  David 
McDaniel,  late  of  the  county  of  Oregon 
and  state  of  Missouri,  on  the  sixth  day 
of  July,  A.  D.,  1889,  at  and  in  the 
said  county  of  Oregon  and  state  afore- 
said, did  then  and  there  unlawfully,  wil- 
fully, maliciously  and  contemptuously 
disquiet  and  disturb  a  certain  congre- 
gation of  people,  then  and  there  met 
together  for  the  purpose  of  religious 
worship  at  the  Jolliff  schoolhouse  in 
Highland  township,  Oregon  county,  Mis- 
souri, said  schoolhouse  being  set  apart, 
appropriated  and  used  by  a  congrega- 
tion  of   persons  for   the   purpose   of   re 
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An  indictment  concluding  "contra  formam  statuti"  may  be  up- 
held as  a  common  law  indictment  though  not  framed  to  meet  any 
statute.8 

The  information  may  be  read  with  the  affidavit  on  which  it  is 
founded.0 

Misjoinder  of  Defendants.  —  Parties  cannot  be  jointly  indicted  for 
disturbing  the  same  congregation  during  the  same  meeting  but  by 
wholly  distinct  acts.10 

B.  Following  Language  of  Statute.  —  It  is  sufficient  to  follow 
the  language  of  the  statute,11  but  all  the  elements  of  the  offense  must 


ligious  worship,  by  then  and  there  mak- 
ing a  loud  noise,  and  by  rude  and  in- 
decent behavior,  and  by  profane  dis- 
course within  their  place  of  worship 
and  so  near  the  same  as  to  disturb  the 
order  and  solemnity  of  the  meeting, 
contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state. 

"T.  J.  Braswell, 
"Prosecuting  Attorney." 
State  V.  McDaniel,  40  Mo.  App.  356. 
Form  of  Common  Law  Indictment. 
"The  jurors  for  the  State  upon  their 
oaths  present,  that  Henry  N.  Jasper, 
late  of  the  county  of  Franklin  afore- 
said, on  the  third  day  of  March  (the 
said  third  day  being  the  Sabbath  day), 
in  the  year  one  thousand  eight  hundred 
and  thirty-three,  and  during  other  days 
and  times,  both  before  and  after  the 
day  aforesaid,  being  a  person  regardless 
of  the  duties  and  solemnities  of  the 
public  worship  of  God,  and  of  the  due 
observation  of  the  Lord's  day  at  a  cer- 
tain Baptist  meeting  house,  commonly 
called  '  Haywood 's  meeting  house '  in  the 
county  aforesaid,  did  wilfully  interrupt 
and  disturb  a  certain  assembly  of  peo- 
ple there  met  for  the  public  worship  of 
God,  within  the  place  of  their  assembly, 
to  wit,  within  the  meeting  house  afore- 
said, in  the  county  aforesaid,  on  the 
third  day  of  March  aforesaid,  the  same 
being  on  the  Sabbath  day  in  the  year 
last  aforesaid,  and  on  the  said  other 
days  and  times,  by  then  and  there 
talking  and  laughing  in  a  loud  voice, 
and  by  then  and  there  making  divers 
ridiculous  and  indecent  actions  and 
grimaces,  and  otherwise  misbehaving 
himself,  during  the  performance  of  di- 
vine service  in  said  meeting  house  to 
the  great  disturbance  and  insult  of 
the  orderly  people  there,  and  on  the 
said    other    days    and    times,    then    and 
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there  assembled,  and  against  the  peace 
and  dignity  of  the  State. 

"R.  M.  Saunders,  At.  Gen'l." 
State  v.  Jasper,  15  N.  C.  323. 

For  other  forms,  see  United  States 
v.  Brooks,  4  Cranch  C.  C.  427,  24  Fed. 
Cas.  No.  14,655;  People  v.  Degey,  2 
Wheel.   Cr.   Cas.    (N.  Y.)    135. 

Form  of  Indictment  for  Religious 
Society  Met  To  Hold  a  Business  Meet- 
ing.—  "Unlawfully  interrupted,  mo- 
lested and  disturbed  a  certain  collection 
of  divers  inhabitants  of  the  state  of 
Indiana,  then  and  there  met  together 
for  a  lawful  purpose,  to  wit,  to  trans- 
act certain  business,  and  make  inves- 
tigation of  matters  pertaining  to  the 
business,  of  the  Methodist  Episcopal 
Church  at  Zoar,  in  said  county,  by  then 
and  there  unlawfully  talking  in  a  loud 
and  boisterous  manner,  and  charging 
said  meeting  with  being  a  mob,  and 
using  violent  and  abusive  language,  and 
causing  great  tumult  among  the  people 
there  assembled,  and  abusing  the  min- 
ister in  charge  and  the  presiding  elder 
who  was  president  of  said  meeting." 
Kidder  v.  State,  58  Ind.  68,  69. 

8.  Com.  v.  Hoxey,  16  Mass.  385. 

That  an  indictment  if  bad  as  charg- 
ing the  statutory  crime  of  disturbing  a 
religious  assemblage  might  be  good  at 
common  law  or  under  the  statute  as  an 
indictment  for  an  assault  or  for  a 
breach  of  the  peace,  see  State  v.  Karnes, 
51  Mo.  App.  293. 

9.  Phants  v.  State,  2  Tex.  App.  398. 

10.  The  acts  were  committed  an  hour 
apart  and  there  was  no  concert  or  con- 
spiracy between  the  defendants,  Jack- 
son 17.  State,  87  Ga.  432,  13  S.  E. 
689. 

11.  Ind.— Howard  v.  State,  87  Ind. 
68;  Blake  r.  State,  18  Ind.  App.  280, 
47  N.  E.  947.  Mo.— State  v.  Schiene- 
man,  64  Mo.  386;  State  v.  Stubblefield, 
32  Mo.  563;  State  v.  McDaniel,  40  Mo. 
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be  stated.12  It  is  not  necessary  to  use  the  very  words  of  the  stat- 
ute,13 nor  to  be  any  more  explicit  than  the  terms  of  the  statute,14 
nor  to  repeat  the  same  idea  in  the  different  forms  used  in  the  statute.15 
C.  Duplicity.  —  The  familiar  rule  of  criminal  pleading  obtains, 
that  where  the  statute  specifies  a  number  of  acts,  the  doing  of  any 
one  or  more  of  which  constitutes  the  one  offense,  such  acts  may  be 
alleged  conjunctively.18 


App.  356.  Neb. — Jones  v.  State,  28  Neb. 
495,  44  N.  W.  658.  Pa.— Com.  v.  Mc- 
Coy, 10  Pa.  Super.  598.  Tex. — Kindred 
v.  State,  33  Tex.  67.  Wis.— Von  Rue- 
den  v.  State,  96  Wis.  671,  71  N.  W. 
1048. 

12.  State  v.  Gager,  28  Conn.  232; 
Mullinix  v.  State,  32  Tex.  Crim.  116,  22 
S.  W.  407. 

Under  a  statute  making  it  a  misde- 
meanor in  "any  person  who,  by  rude 
and  indecent  behavior,  or  by  profane  or 
obscene  language,  wilfully  disturbs  any 
female  or  females  in  any  public  as- 
sembly, met  for  the  purpose  of  instruc- 
tion, amusement,  or  recreation,"  an  in- 
dictment containing  every  averment  ex- 
cept the  charge  that  the  females  dis- 
turbed were  in  "public  assembly"  is 
bad.     Smith  v.  State,  63  Ala.  55. 

Under  a  statute  against  disturbing 
any  assemblage  "met  together  for  any 
lawful  purpose  whatever,"  an  indict- 
ment is  defective  which  fails  to  al- 
lege that  the  meeting  disturbed  was 
held  for  a  lawful  purpose.  State  v. 
Steele,  74  Mo.  App.  5. 

The  offense  not  being  one  eo  nomine 
it  is  necessary  that  its  essential  ele- 
ments be  alleged.  It  must  allege  that 
the  disturbance  was  wilfully  created 
and  that  the  congregation  was  as- 
sembled for  religious  or  other  men- 
tioned purposes,  and  were  conducting 
themselves  in  a  lawful  manner.  Mor- 
gan v.  State,  32  Tex.  Crim.  413,  23 
S.  W.  1107. 

13.  State  V.  Stuth,  11  Wash.  423,  39 
Pac.  665. 

The  statute  read  "meeting-house" 
and  the  indictment  read  "house  for 
religious  worship."  State  v.  Yarbor- 
ough,  19  Tex.  162. 

Where  the  complaint  follows  the  lan- 
guage of  the  statute  and  charges  the 
offense  of  selling  merchandise  "within 
one  mile  of  the  place  of  holding  the 
camp  meeting  of  the  Rhode  Island,  Eas 
ton,  Connecticut  Advent  Christian  Con 
ference,  the  said  Conference  being  then 
and  there  a  religious  society,  and  then 


and  there  holding  such  camp  meeting," 
it  was  not  necessary  to  follow  the  Ian 
guage  of  the  statute  and  allege  that 
the  society  was  holding  a  "camp,  tent, 
grove,  or  other  out-door  meeting"  for 
some  "purpose  connected  with  the  ob 
ject  for  which  such  religious  society 
was  organized"  as  a  camp  meeting  ia 
ex  vi  termine  a  religious  meeting  and 
the  society  named  being  alleged  to  be 
a  religious  society,  the  purpose  is  im 
plied.  State  v.  Read,  12  R.  I.  135. 
But  see  State  v.  Mitchell,  25  Mo.  420, 
where  indictment  was  held  bad  which 
used  the  word  "congration"  instead  of 
"congregation." 

14.  That  is,  one  may  plead  the  dis- 
turbance to  have  been  "by  profanely 
swearing,"  or  "by  using  indecent  ges- 
tures," or  "by  threatening  language," 
or  "by  committing  violence"  without 
any  greater  particularity  of  description. 
State  v.  Minyard,  12  Ark.  156.  See  also 
State  v.  Ratliff,  10  Ark.  530. 

15.  The  statute  used  the  terms  "as- 
sembled for  religious  worship"  and  also 
"attending  any  protracted  or  other  re- 
ligious meeting."  An  indictment  charg- 
ing the  first  need  not  also  charge  the 
second.  State  v.  Yarborough,  19  Tex. 
162. 

16.  There  is  no  duplicity  where  the 
indictment  follows  the  language  of  the 
statute  and  charges  a  number  of  differ- 
ent acts  since  such  constitute  but  the 
one  offense  of  disturbing  religious  wor- 
ship.    State  v.  Stubblefield,  32  Mo.  563. 

Under  a  statute  forbidding  profane 
swearing  or  using  indecent  gestures, 
an  indictment  is  not  bad  for  duplicity 
which  alleges  with  particularity  the  use 
of  such  gestures  and  also  alleges  a  dis- 
turbance "by  talking  and  laughing" 
as  the  latter  can  be  disregarded  as  sur- 
plusage. State  v.  Bledsoe,  47  Ark.  233, 
1  S.  W.  149. 

Under  the  same  statute  there  is  no 
duplicity  in  alleging  disturbance  by 
"profanely  swearing"  and  by  "talking 
and  laughing  aloud."  State  v.  Horn, 
19   Ark.  578. 
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D.  Allegations  as  to  Intent.  —  Allegations  of  intent  either  in 
the  words  of  the  statute  or  words  of  like  import  are  necessary.11. 

Omission  of  the  word  "wilfully"  is  not  supplied  by  the  word  "un- 
lawfully,"18 nor  by  the  words  "contrary  to  the  statute  in  such  case 
made   and   provided."18 


Where  the  statute  uses  the  terms  dis- 
junctively, "wilfully,  maliciously  or 
contemptuously,"  the  indictment  may 
allege  "did  unlawfully  and  wilfully 
disquiet  and  disturb."  State  r.  Karnes, 
51  Mo.  App.  293.  See  also  State  v.  Mc- 
Daniel,  40  Mo.  App.  356. 

The  statute  read,  ' '  Any  person  who 
by  loud  or  vociferous  talking  or  swear- 
ing, or  by  any  otlier  noise,  wilfully 
disturbs  any  congregation  assembled, 
etc."  The  pleader  may  proceed  upon 
any  number  of  the  alternative  clauses 
disjunctively  named  in  the  statute  and 
joining  more  than  one  conjunctively 
will  not  invalidate  the  pleading.  There- 
fore an  information  is  valid  which  re- 
cites "did  then  and  there  wilfully  dis- 
turb .  .  .  and  then  and  there,  by 
loud  talking  and  laughing  and  by  other 
indecent  and  obscene  noises,  did  then 
and  there  disturb  said  congregation 
aforesaid."  The  information  is  "suffi- 
cient to  apprise  the  accused  that  he 
would  be  called  on  to  meet  the  charge 
of  disturbing  the  congregation  by  mak- 
ing noises  among  other  ways;  and  by 
employing  the  expression  other  indecent 
and  obscene  noises,  the  accused  was,  per- 
haps unnecessarily,  apprised  of  the 
character  of  the  noises  he  was  accused 
of  making."  Copping  v.  State,  7  Tex. 
App.   61. 

An  indictment  is  not  double  which 
reads  "being  present  at  and  when  a 
certain  religious  society  was  convened 
and  met  together  for  the  worship  of 
Almighty  God,  did  then  and  there  in- 
terrupt, molest  and  disturb  said  society 
and  meeting,  and  the  individual  mem- 
bers thereof  by  then  and  there  in  a 
loud,  insulting  and  boisterous  manner 
talking,  etc."  State  r.  Ringer,  6  Blaekf. 
(Ind.)   109. 

17.  An  indictment  that  defendants 
"unlawfully  did  disturb  a  congregation 
and  assembly  of  people  met  for  religious 
worship  by  wilfully  behaving  in  a  rude 
and  indecent  manner,  and  using  pro- 
fane discourse  within  the  place  of  wor- 
ship of  said  congregation"  is  bad  as 
the  offense  consists  of  doing  it  wilfully, 
maliciously     or      contemptuously,      and 
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neither  the  statutory  words  nor  equiv- 
alent words  are  used.  State  v.  Hopper, 
27  Mo.  599.  See  also  State  v.  Bank- 
head,  25  Mo.  558. 

An  indictment  is  defective  which  fails 
to  allege  that  the  talking  or  acts  were 
done  maliciously  or  wilfully  or  even  with 
the  intent  to  disturb  the  congregation. 
Com.    v.   Phillips,   11    Ky.    L.   Rep.   370. 

"Wilfully"  was  necessary  in  an  in- 
dictment at  common  law  and  is  neces- 
sary under  the  statute.  State  v.  Town- 
sell,  3  Heisk.   (Tenn.)   C. 

"Leaving  out  of  consideration  the 
question  as  to  whether  this  was  a  neces- 
sary allegation  in  the  information,  the 
statute  not  containing  the  word  'wil- 
ful,' we  think  the  point  raised  is  not 
well  taken.  The  information  charges 
that  the  appellant  in  a  room  occupied 
by  a  large  number  of  persons  belonging 
to  a  religious  society,  then  and  there 
met  for  public  worship,  did  use  loud 
and  profane  language,  and  did  smoke 
a  cigarette,  and  did  refuse  to  leave  said 
room  when  requested  so  to  do.  We  are 
of  the  opinion  that  this  substantially 
charges  that  the  acts  were  done  wil- 
fully, and  with  intent  to  create  a  dis- 
turbance. It  would  be  unnecessary  to 
use  the  word  'wilful'  if  other  words 
of  the  same  import  are  used."  State 
v.  Stuth,  11  Wash.  423,  39  Pac.  665. 

18.  State  v.  Townsell,  3  Heisk. 
(Tenn.)   6. 

19.  State  v.  Stroud,  99  Iowa  16,  68 
N.  W.  450. 

On  an  indictment  for  wilfully  dis- 
turbing a  congregation,  "wilful" 
"means  with  evil  intent,  or  without 
reasonable  grounds  for  believing  the  act 
to  be  lawful."  Holmes  v.  State,  39  Tex. 
Crim.  231,  45  S.  W.  487.  Compare  Fin- 
ney V.  State,  29  Tex.  App.  184,  15  S.  W. 
175;   Wood  v.  State,  16  Tex.  App.  574. 

Defining  Wanton. — The  court  in  giv- 
ing the  charge  requested  by  defendant, 
"that  the  act  of  disturbance  must  be 
wanton,  intentional  and  contemptuous" 
may  properly  add  "that  the  acts  would 
be  wanton  if  done  without  regard  to 
consequences,  that  is,  for  some  purpose 
of  his  own  and  with  intent  to  do  them 
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E.  Allegations  as  to  Place  of  Offense.  —  The  general  rule  is 
that  the  place  of  the  offense  need  not  be  particularized,20  but  it  has 
been  held  that  the  place  should  be  set  out  with  sufficient  definite- 
ness  to  establish  its  identity,21  and,  of  course,  there  must  be  a  suffi- 
cient description  to  show  that  the  place  is  within  the  protection  of 
the  statute.22 

It  is  sufficient  to  describe  the  place  as  at  a  certain  church,  with- 
out giving  any  further  description  or  name  thereto,23  or  to  describe 
it  by  the  name  by  which  it  is  generally  known.24 


whether  he  thereby  disturbed  the  con-  | 
gregation   or   not."     State   v.   Ramsay, 
78  N.  C.  448. 

20.  State  v.  Smith,  5  Harr.  (Del.) 
490. 

An  indictment  following  the  lan- 
guage of  the  statute  and  charging  the 
offense  to  have  been  committed  within 
the  jurisdiction  of  the  court  in  which 
the  indictment  is  presented  is  sufficient 
without  any  further  particularity  in 
fixing  the  locus  in  quo.  Corley  v.  State, 
3  Tex.  App.  412.  See  also  Bush  v.  State, 
5  Tex.  App.  64. 

As  the  offense  with  which  the  accused 
was  charged  has  no  essential  connection 
with  the  place  where  it  was  committed 
it  is  unnecessary  to  allege  that  the 
congregation  disturbed  was  assembled 
at  any  particular  place  in  the  county. 
Minter  v.  State,  104  Ga.  743,  30  S.  E. 
989. 

21.  The  place  should  be  6et  out  with 
sufficient  definiteness  to  establish  its 
identity.  State  p.  Fugitt,  66  Mo.  App. 
625;  State  v.  Kindrick,  21  Mo.  App. 
507. 

22.  An  indictment  reading  "a  con- 
gregation of  people  assembled  for  re- 
ligious worship  at  the  Black  Jack 
Spring  in  the  county  aforesaid,"  etc., 
without  any  allegation  showing  that 
said  place  mentioned  was  a  religious 
camp  ground  or  camp  meeting  place,  or 
was  a  meeting  house  or  chapel  or  some 
place  as  described  in  the  statute  is  in- 
sufficient. State  v.  McClure,  13  Tex. 
23. 

Allegation  That  Place  "Set  Apart 
for  Religious  Worship." — In  State  v. 
Alford,  142  Mo.  App.  412,  127  S.  W. 
109,  the  court  says:  "We  believe  that 
the  allegation  that  the  congregation  met 
at  a  certain  church  house  is  sufficient 
under  the  statute,  and  if  the  disposition 
of  this  case  depended  upon  this  point 
we    would    certify    the    cause     to     the 


Supreme  Court  as  being  in  conflict  with 
the  cases  of  State  V.  Kindrick,  21  Mo. 
App.  507;  State  V.  Stegall,  65  Mo.  App. 
243,  and  State  v.  Ellis,  71  Mo.  App. 
269."  The  cases  cited  by  the  court  as 
well  as  State  v.  Fugitt,  66  Mo.  App.  625, 
all  hold  that  the  information  or  indict- 
ment must  allege  that  the  place  desig- 
nated "was  set  apart  for  religious  wor- 
ship, "basing  their  decision  on  State  V. 
Schieneman,  64  Mo.  386,  which  saj-s: 
"It  was  intended  to  throw  around  a 
camp  meeting  when  a  particular  piece 
of  ground  had  been  set  apart  for  the 
purposes  of  such  meeting,  and  houses 
which  are  dedicated  to,  appropriated 
and  used  by  a  congregation  or  assembly 
or  persons  for  purposes  of  public  wor- 
ship, the  same  sanctity  and  protection 
which  is  thrown  around  every  person's 
domicile  in  protecting  the  family  from 
disturbance."  As  remarked  in  State  v. 
Alford,  supra:  "Nothing  said  in  that 
case  can  be  construed  to  mean  that  if 
an  information  charges  that  the  congre- 
gation met  at  a  certain  church  house, 
that  it  is  also  necessary  to  allege  that 
this  church  house  had  been  set  apart 
as  a  place  of  religious  worship." 

An  information  is  sufficient  which 
reads:  "A  congregation  of  persons  met 
for  religious  worship  within  the  place 
of  meeting,  to-wit,  at  the  Methodist 
Episcopal  Church,  in  the  town  of  Cen- 
tralia,  in  Boone  county,  Missouri." 
State  v.  Karnes,  51  Mo.  App.  293. 

23.  Stratton  v.  State,  13  Ark.  688. 

24.  An  indictment  charging  the  place 
of  the  offense  as  being  at  "New  Hope 
Methodist  Church  (Colored)"  is  sup- 
ported by  proof  that  the  offense  was 
committed  at  "New  Hope  African 
Methodist  Episcopal  Church"  that  be- 
ing an  unincorporated  church  known 
generally  as  New  Hope  Church  and  used 
by  colored  persons.  Edwards  v.  State, 
121  Ga.  590,  49  S.  E.  674. 
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The  statutory  words  "at  or  near"  need  not  be  used,5"  nor  the 
words   ' '  meeting-house. '  '2C 

An  allegation  "there  being"  is  equivalent  to  alleging  that  an  af- 
fray complained  of  took  place  where  the  assemblage  was.27 

F.  Allegations  as  to  the  Assemblage.  —  It  is  not  necessary  to 
allege  the  name  of  the  society.28  Where  the  name  is  set  out,  a  mere 
clerical  error  therein  may  be  disregarded.29 

The  specific  purpose  of  the  meeting  need  not  be  stated  further  than 
to  set  out  sufficient  to  bring  it  within  the  statute.30  But  where  the 
purpose  of  the  meeting  is  one  of  the  elements  of  the  offense,  of  course 
it  must  be  alleged  and  not  left  to  mere  inference.31 


25.  The  presentment  need  not  aver 
that  the  acts  took  place  "at  or  near" 
the  place  of  worship.  Those  words  in 
the  statute  are  merely  to  provide  for 
that  class  of  offenders  who  may  be 
near  the  scene  of  disturbance  though 
not  in  the  very  presence  of  the  assem- 
bled worshipers.  Warren  v.  State,  3 
Heisk.  (Tenn.)  269,  overruling  State  V. 
Doty,  5  Coldw.  (Tenn.)  33. 

26.  An  indictment  reading,  "at  and 
in  a  certain  house  for  religious  wor- 
ship" is  equivalent  to  a  charge  that 
the  congregation  were  assembled  in  a 
"meeting  house"  under  a  statute 
against  such  disturbance  "in  and  about 
any  church,  chapel,  meeting-house,  en- 
campment or  camp-meeting,  inclosure, 
mosque,  synagogue  or  temple."  State 
e.  Yarborough,  19  Tex.  162. 

27.  Where  the  disturbance  was  wil- 
fully menacing,  threatening  and  assault- 
ing a  certain  person,  it  is  sufficient  to 
allege  such  person  as  "there  being," 
that  being  a  sufficient  allegation  that 
such  person  was  where  the  assemblage 
was.    State  v.  Karnes,  51  Mo.  App.  293. 

28.  State  v.  Kinger,  6  Blackf.  (Ind.) 
109. 

29.  An  allegation  in  the  complaint 
reading  "Rhode  Island,  Easton,  Con- 
necticut Advent  Christian  Conference," 
is  a  mere  clerical  error  for  "Rhode 
Island  and  Eastern  Connecticut  Advent 
Christian  Conference"  and  is  not 
ground  for  quashing.  State  v.  Read,  12 
R.  I.  135. 

30.  Com.  V.  McCoy,  10  Pa.  Super. 
598;  State  v.  Read,  12  R.  I.  135. 

It  is  sufficient  to  allege  in  the  words 
of  the  statute  that  the  persons  dis- 
turbed had  "met  together  for  a  law- 
ful purpose"  without  specifying  the 
purpose.  Blake  v.  State,  18  Ind.  App. 
280,  47  N.  E.  942. 
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"It  is  impracticable  to  make  more 
than  general  averments"  as  to  what 
constitutes  a  lawful  assemblage  within 
the  statute.  Howard  v.  State,  87  Ind. 
68. 

It  is  sufficient  to  aver  in  a  complaint 
in  the  language  of  the  statute  that  the 
meeting  or  assembly  was  lawfully  and 
peaceably  assembled  without  any  allega- 
tions of  special  facts  showing  the  pur- 
pose or  character  of  the  meeting.  Von 
Rueden  v.  State,  96  Wis.  671,  71  N.  W. 
1048. 

31.  An  indictment  charging  that  the 
defendant  disturbed  "a  religious  as- 
sembly, commonly  called  a  Quarterly 
Meeting  Conference,"  without  stating 
the  purpose  of  that  assembly  and  par- 
ticularly that  it  was  for  divine  worship, 
is  insufficient  under  a  statute  forbid- 
ding such  disturbance  at  churches  or 
meeting  houses  where  "persons  are  as- 
sembled for  divine  worship."  State  v. 
Fischer,  25  N.  C.  111. 

An  allegation  that  the  parties  dis- 
turbed had  "assembled  for  religious 
worship  in  a  lawful  manner"  does  not 
sufficiently  allege  that  they  were  "con- 
ducting themselves  in  a  lawful  man- 
ner." Kizzia  v.  State,  38  Tex.  Crim. 
319,   43   S.   W.   86. 

Under  the  statute  it  is  necessary  to 
allege  that  the  meeting  disturbed  was 
one  for  a  lawful  purpose.  Hence  an 
indictment  describing  the  meeting  as 
"a  certain  collection  of  divers  in- 
habitants of  the  State  of  Indiana,  met 
together  as  a  singing  school"  is  bad  on 
motion  to  quash  since  "it  is  possible 
that  a  singing  school,  with  reference 
to  the  time  or  place  or  manner  of  hold- 
ing and  conducting  same,  might  not  be 
a  meeting  for  a  lawful  purpose." 
State  v.  Zimmerman,  53  Ind.  360,  dis- 
tinguishing State  v.  Oskins,  28  Ind.  364. 
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A  complaint  under  a  statute  directed  at  the  disturbance  of  a 
particular  kind  of  assemblage  must  clearly  show  that  the  assemblage 
is  of  that  kind.32 

In  a  general  way  it  has  been  said  that  the  time  of  the  offense  need 
not  be  specified,33  but  it  is  clear  that  where  the  statute  only  applies 
to  a  certain  time  the  allegations  must  bring  the  case  within  it.34  ^ 

G.  Allegations  as  to  the  Disturbance.  —  By  the  decided  weight 
of  authority  the  manner  or  means  of  the  disturbance  must  be  set 
forth  in  the  indictment,35  though  there  are    holdings    to    the    con- 


32.  A  complaint  "with  force  and 
arms  did  wilfully  interrupt  and 
disturb  an  assembly,  meeting  and 
school,  then  and  there  met  and 
assembled  for  the  promotion  of  a 
moral  and  benevolent  object,  viz., 
for  culture  and  improvement  in  sacred 
and  church  music"  does  not  sufficiently 
allege  that  the  assemblage  is  a 
"school,"  the  words  of  the  statute  be- 
ing "wilfully  interrupt  or  disturb  any 
district  school,  or  any  public,  private, 
or  select  school."  State  v.  Gager,  28 
Conn.  232,  distinguishing  State  v.  Gager, 
26  Conn.  607,  as  having  alleged  the 
place  to  be  "a  certain  singing  school 
kept  and  taught,"  etc.,  thereby  "imply- 
ing the  presence  of  a  master,  teacher 
or  instructor,  and  of  pupils,  learners  or 
scholars  assembled  in  one  place  and  in 
the  exercise  and  enjoyment  of  their 
respective  and  correlative  duties  and 
privileges." 

33.  State  v.  Smith,  5  Harr.  (Del.) 
490. 

"In  some  of  the  English  precedents 
we  find  an  averment  that  the  disturb- 
ance was  committed  'during  the  time 
of  divine  worship'  or  'during  the  per- 
formance and  celebration  of  divine 
service,'  whilst  in  others  it  is  wholly 
omitted.  This  is  done  to  meet  the  par- 
ticular circumstances  of  each  case.  If 
the  act  be  committed  during  divine 
service  then  it  may  be  so  averred  in 
the  indictment;  but  if  not  so  committed 
then  it  is  not  and  ought  not  to  be  so 
averred."  Com.  v.  Jennings,  3  Gratt. 
(Va.)  595. 

34.  Under  a  statute  forbidding  the 
disturbance  of  a  school  "while  the 
same  is  in  session,"  complaint  must 
directly  aver  that  the  school  was  in  ses- 
sion at  the  time  of  the  alleged  offense. 
State  v.  Gager,  28  Conn.  232,  distinguish- 
ing, s.  c,  26  Conn.  607,  as  being  a  de- 
cision in  which  the  point  was  not  raised 
by  counsel  or  passed  on  by  the  court. 


35.  Conerly  v.  State,  66  Miss.  96,  5 
So.  625. 

The  manner  of  the  disturbance  must 
be  stated  where  the  statute  does  not 
make  every  possible  malicious  or  con- 
temptuous disturbance  or  disquietude 
of  a  congregation,  etc.,  punishable. 
Fletcher  v.  State,  12  Ark.  169;  State 
v.  Minyard,  12  Ark.  156. 

The  indictment  should  inform  the  de- 
fendant by  what  means  or  in  what  man- 
ner he  caused  the  disturbance.  "He 
is  not  told  whether  it  was  by  loud  or 
vociferous  talking,  or  by  swearing,  hiss- 
ing, laughing,  fighting,  discharging  fire- 
arms, or  by  any  other  specified  means." 
Thompson  v.  State,  16  Tex.  App.  159, 
distinguishing  Kindred  V.  State,  33  Tex. 
67,  as  being  under  a  statute  which  did 
not  name  any  means  or  manner  of  the 
commission  of  the  offense  and  the  in- 
dictment followed  the  language  of  the 
statute. 

"Did  commit  the  crime  of  unlawfully 
and  wilfully  disturbing  and  interrupting 
the  school,"  etc.,  is  insufficient.  The 
acts  constituting  the  offense  must  be 
stated.  State  V.  Butcher,  79  Iowa  110, 
44  N.  W.  239. 

The  indictment  was  that  accused  had 
interrupted  religious  services  "by  act- 
ing and  talking  in  a  manner  that  was 
calculated  to  disturb,  insult  and  inter- 
rupt said  congregation."  This  is  suffi- 
cient. The  words  spoken  or  the  char- 
acter of  the  language  used  need  not  be 
alleged  under  this  phase  of  the  statute 
where  the  gravamen  of  the  offense  was 
the  disturbance  of  the  congregation.  If 
the  disturbance  be  by  acting  the  better 
practice  is  to  indicate  in  general  terms 
without  going  into  details  the  charac- 
ter of  the  disturbing  acts,  as  by  hiss- 
ing, applauding,  laughing,  disorderly 
moving  about  or  any  other  disturbing 
conduct  that  may  be  described  in  gen- 
eral terms.  In  the  case  at  bar  the 
words   "acting   and"   may   be   treated 
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trary.86    Even  where  not  required  under  the  partieular  statute,  allega- 


as  surplusage.  State  r.  Hinson,  31  Ark. 
638. 

Compare  King  v.  Cheere,  4  B.  &  C. 
902,  107  Eng.  Reprint  1044,  where  in 
a  prosecution  for  interrupting  a  clerk 
in  reading  the  order  for  the  burial  of 
the  dead,  the  court  held  that  the  in- 
dictment should  have  shown  how  the 
defendant  interrupted  the  clerk. 

Allegations  Held  Sufficient. — An  in- 
dictment "did  unlawfully  disturb  and 
disquiet  an  assembly  of  persons  met 
for  educational  purposes  by  rude  and 
indecent  conduct,  bidding  defiance  to 
teacher  and  school  directors,  and  re- 
fusing to  obey  the  orders  of  either, 
thereby  interfering  with  the  literary 
exercises  of  the  school,"  is  valid  as 
charging  the  disturbance  by  rude  and 
indecent  conduct,  and  that  while 
guilty  of  such  conduct  defendants  re- 
fused to  obey  the  orders  or  requests 
of  the  teachers  and  directors  for  quiet 
and  proper  behavior,  and  is  not  to  be 
construed  as  charging  the  disturbance 
by  the  mere  refusal  to  obey.  Robertson 
v.  State,  99   Tenn.  180,  41   S.  W.  441. 

An  indictment  sufficiently  describes 
the  mode  of  interruption  or  disturbance 
which  alleges  "by  cursing  and  quar- 
reling and  fighting  and  discharging  a 
loaded  pistol,  and  by  boisterous  conduct 
and  by  otherwise  indecently  acting." 
Huffman  v.  State,  95  Ga.  469,  20  S.  E. 
216. 

"Did  then  and  there  in  a  tumultuous 
and  boisterous  manner  and  by  inde- 
cently acting  disturb"  and  "did  then 
and  there  indecently  act  and  attempt  to 
prevent  the  administration  of  the  holy 
sacrament  of  the  Lord's  supper,"  suffi- 
ciently allege  the  offense  without  any 
more  specifications  as  to  the  means  used, 
at  least  unless  demurred  to  specially  for 
want  of  such  averments.  Hicks  v. 
State,  60  Ga.  464. 

Allegations  Held  Insufficient. — An  in- 
dictment that  defendant  "unlawfully 
and  maliciously  and  contemptuously  did 
disturb  and  disquiet  a  religious  congre- 
gation ...  by  then  and  there 
laughing  and  talking  and  putting  his 
head  in  the  lap  of  Will  Shute  and  mak- 
ing remarks  upon  the  sermon  as  it  was 
being  delivered"  was  held  to  be  fatally 
defective.  "It  alleges  that  the  disturb- 
ance was  made  and  the  conduct  or  acts 
which    caused    it,    but    does    not    show 
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in  any  manner  that  the  acts  or  con- 
duct was  calculated  to  produce  it." 
State  v.  Booe,  62  Ark.  512,  37  S.  W.  47. 

36.  In  Jones  v.  State,  28  Neb.  495, 
44  N.  W.  658,  the  court  while  admitting 
that  the  general  rule  was  that  the  man- 
ner of  the  disturbance  should  be  al- 
leged, upheld  a  complaint  which  merely 
charged  "did  wilfully,  maliciousby,  and 
unlawfully  interrupt,  molest  and  dis- 
turb a  religious  meeting,  to-wit,  'The 
Welsh  Presbyterian  Church'  and  the 
members  thereof  while  such  members 
were  met  to  perform  the  duties  enjoined 
upon  them"  as  being  nearly  in  the  lan- 
guage of  the  statute  which  reads  "in- 
terrupt or  molest  any  religious  society, 
or  any  member  thereof,  or  any  persons 
when  meeting  or  met  together  for  the 
purpose  of  worship,  or  performing  any 
duties  enjoined  on  or  appertaining  to 
them  as  members  of  such  society." 

An  information  before  a  justice  read 
"whilst  the  Evangelical  Lutheran  Con- 
gregation were  assembled  for  the  pur- 
pose of  religious  worship  and  transact- 
ing business  pertaining  to  such  wor- 
ship, Burkhart,  the  defendant,  was 
guilty  of  disturbing  them  in  their  said 
worship  and  business."  The  Common 
Pleas  reversed  the  conviction  for  not 
stating  the  facts  constituting  the  of- 
fense. The  supreme  court  says:  "When 
the  charge  in  the  complaint  and  sum- 
mons is  so  specific  as  to  give  the  de- 
fendant fair  notice  of  the  substance, 
time  and  place  of  the  offense  charged, 
as  is  done  here,  it  ought  to  be  regarded 
as  sufficient. "  At  most,  however,  it 
was  mere  indefiniteness  which  was 
cured  by  going  to  trial.  Com.  v.  Burk- 
hart, 23  Pa.  521.  This  decision  is 
followed  in  Com.  v.  McCoy,  10  Pa. 
Super.  598,  which  holds  that  an  indict- 
ment reading  "with  force  and  arms 
did  wilfully  and  maliciously  disturb  and 
interrupt"  follows  the  language  of  the 
statute  and  is  sufficiently  definite  with- 
out any  greater  particularity  as  to  the 
disturbance.  If  defendant  wishes  to 
be  more  particularly  informed  as  to  the 
specific  mode  of  disturbance  he  could 
apply  for  a  bill  of  particulars. 

Contra,  see  Com.  v.  McDole,  2  Pa. 
Dist.  370,  which  follows  the  rule  that 
what  the  disturbance  or  interruption 
was  should  be  shown,  and  distinguishes 
Com.  V.  Burkhart,  supra,  as  being  based 
on  the  fact   that  the   objection  to   the 
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tions  of  means  used  are  merely  descriptive,  and,  hence,  do  not  vitiate 
the  indictment.37 

Where  the  indictment  charges  the  disturbance  by  talking  it  is 
not  necessary  to  set  forth  the  precise  language  used,38  nor  where 
the  disturbance  is  alleged  to  have  been  by  fighting,  need  the  name 
of  the  person  with  whom  defendant  fought  be  alleged.39 

Under  statutes  aimed  merely  at  the  prevention  of  possible  dis- 
order, rather  than  the  disorder  itself,  it  is  not  necessary  to  allege 
that  the  assemblage  was  actually  disturbed.40 

IV.  VARIANCE.  —  Whether  the  state  having  particularized  cer- 
tain acts  can  prove  certain  others  which  fall  within  a  more  general 
description  is  a  matter  on  which  the  cases  are  conflicting,41  as  they 
are  as  to  treating  unnecessary  allegations  as  mere  surplusage.42 


form   of  the   indictment   was  made   too 
late. 

37.  Including  words  "by  loud  and 
vociferous  talking  and  swearing"  do 
not  vitiate  an  indictment,  being  merely 
descriptive  of  the  means  of  disturbance, 
though  not  embraced  in  the  statute  ex- 
isting at  the  time  of  the  offense.  Lock- 
ett  v.  State,  40  Tex.  5. 

38.  State  v.  Ratliff,  10  Ark.  530.  See 
also  Minter  v.  State,  104  Ga.  743,  30 
S.  E.  989. 

"It  is  not  necessary  to  set  out  the 
language  used  either  in  detail  or  sub- 
stance." State  v.  McDaniel,  40  Mo. 
App.  356.  See  also  State  v.  Hinson, 
31  Ark.  638;  State  r.  Karnes,  51  Mo. 
App.  293. 

39.  Minter  r.  State,  104  Ga.  743,  30 
S    E    989 

'40.'     State  v.  Cate,  58  N.  H.  240. 

One  section  of  the  Code  makes  it  a 
misdemeanor  to  "expose  to  sale  or  gift 
any  spirituous  or  other  liquors,  or  any 
provisions  or  other  articles  of  traffic" 
within  one  mile  of  the  place  of  a  wor- 
shipping assembly  and  not  at  the  per- 
son's usual  place  of  business.  The  next 
section  forbids  the  selling  or  offering 
to  sell  within  one  mile  of  a  worshipping 
assembly  any  article  of  traffic  whatso- 
ever, in  such  manner  as  to  disturb  such 
assembly.  An  indictment  is  good  un- 
der the  first  section  but  not  under  the 
second  which  fails  to  charge  that  the 
act  was  done  in  such  a  manner  as  to 
disturb  the  assembly.  Eiggs  v.  State,  7 
Lea   (Tenn.)   475. 

41.  Under  an  indictment  "unlaw- 
fully, willingly  and  of  purpose,  ma- 
liciously and  contemptuously,  did  come 
into  the  congregation  aforesaid  during 
divine  service  actually  going  on  as 
aforesaid,  and  did  then  and  there  wil- 


lingly and  of  purpose,  etc.,  disquiet  and 
disturb  said  congregation,  by  then  and 
there  exhibiting  himself  drunk,  and  by 
then  and  there  cursing  and  swearing 
with  a  loud  voice,  and  also  by  talking 
with  a  loud  voice,  and  also  by  making 
unusual  gestures  and  grimaces,"  one 
cannot  be  convicted  on  proof  merely  of 
having  struck  a  stick  on  the  outside  of 
the  meeting  house,  for  while  that  would- 
have  come  within  a  general  charge  of 
disquieting  by  loud  and  unusual  noises, 
the  state  having  particularized  the  acts 
must  prove  them  as  laid.  State  v.  Sher- 
rill,  46  N.  C.  508. 

Under  an  indictment  charging  the 
means  "by  talking  and  by  loud  talk- 
ing and  by  using  profane  language,  and 
by  using  obscene  language,  and  by  then 
and  there  being  intoxicated  and  by 
otherwise  indecently  acting,  striking 
matches,  smoking  a  pipe,  making  in- 
decent and  vulgar  noises  by  laughing 
aloud,"  one  may  be  convicted  on  proof 
of  other  indecent  and  vulgar  noises  not 
included  in  the  description  "by  laugh- 
ing aloud,"  but  coming  under  the  de- 
scription of  "indecently  acting."  Taffe 
v.  State,  90  Ga.  459,  16  S.  E.  204. 

Under  an  indictment  charging  "loud 
and  vociferous  exclamations  and  swear- 
ing" there  cannot  be  a  conviction  on 
proof  merely  of  laughing  and  talking  in 
a  tone  above  a  whisper  but  not  as  high 
as  ordinary  conversation.  Lyons  v. 
State,  25  Tex.  App.  403,  8  S.  W.  643. 

42.  Allegations  of  the  names  of  the 
individuals  who  were  disturbed  is  mere 
surplusage  and  may  be  disregarded. 
Hence  there  is  no  variance  in  failing 
to  prove  that  all  named  were  not  dis- 
turbed. Hull  v.  State,  120  Ind.  153,  22 
N.  E.  117. 

An  allegation  that  defendant  and  an- 
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Under  an  allegation  charging  a  disturbance  "at"  a  certain  place, 
a  conviction  may  be  had  on  proof  of  disturbance  "near"  there.48 
The  ruling  has  been  otherwise  where  the  statute  made  a  clear  dis- 
tinction between  disturbances  of  private  families  and  congregations 
"in"  any  church.44 

There  is  no  variance  between  alleging  that  defendant  acted  with 
another  in  creating  the  disturbance  and  subsequent  allegations  or 
proof  that  he  acted  alone.45 

Defendant,  cannot  be  convicted  under  an  indictment  charging  a 
very  similar  but   separate   statutory  offense.*6 

V.  QUESTIONS  FOR  JURY.  — The  motive  of  the  accused 
should  be  left  to  the  jury  under  the  advice  of  the  court.47 


other  who  were  charged  with  creating 
the  disturbance  "not  then  being  mem- 
bers of  said  religious  society  and  hav- 
ing no  right  to  be  present  at  said  meet- 
ing were  present"  having  been  made 
must  be  proved  as  laid.  Jones  v.  State, 
28  Neb.  495,  44  N.  W.  658. 

43.  Indictment  for  disturbance  at 
school  building  is  supported  by  proof 
of  the  offense  at  a  bush-arbor  near 
thereto.  McCright  v.  State,  110  Ga. 
261,  34  S.  E.  368. 

Same  as  to  church  and  arbor  near  by. 
Minter  v.  State,  104  Ga.  743,  30  S.  E. 
989. 

44.  The  statute  applying  to  private 
families  as  well  as  congregations  as- 
sembled "in  any  church  or  other 
place"  this  must  be  construed  with  ref- 
erence to  the  place  of  the  offense  and 
in  this  sense  "church"  means  the 
building  or  house  used  on  the  occasion 
of  the  alleged  disturbance.  So  where 
the  indictment  charged  that  the  congre- 
gation was  assembled  "in  a  certain 
church  in  said  county"  proof  of  dis- 
turbance at  a  place  in  the  open  air, 
temporarily  prepared  for  the  purpose, 
about  forty  yards  from  the  meeting 
house,  is  a  variance.  Stratton  v.  State, 
13  Ark.  688. 

45.  An  allegation  in  the  indictment 
that  defendant  "acted  together"  with 
another  in  the  commission  of  the  of- 
fense is  not  a  descriptive  allegation,  but 
is  surplusage,  and  conviction  may  be 
had  on  evidence  that  defendant  acted 
a!on«.  Finney  v.  State,  29  Tex.  App. 
184,  15  S.  W.  175. 

There  is  no  variance  between  a  com- 
plaint and  an  information  where  the 
former  alleges  the  offense  was  com- 
mitted by  accused  and  one  Joe  Jolley 
"by   loud    and   vociferous   talking   and 
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by  assaulting  each  other,"  and  the  in- 
formation states  "by  loud  and  vocifer- 
ous talking  and  by  assaulting  Joe  Jol- 
ley. ...  If  both  parties  really 
indulged  in  loud  and  vociferous  talking 
and  assaulting  each  other,  then  each 
one  separately  committed  his  share  of  it 
and  could  be  charged  with  it  separately 
in  a  separate  information  based  upon 
the  complaint  which  charged  both  joint- 
ly. This  is  just  one  of  those  exception- 
al cases  wherein  the  joint  charge  com- 
prehends and  may  be  divided  into  two 
separate  charges  without  varying  the 
nature  of  the  original  charge  as  stated 
in  the  complaint."  Wood  v.  State,  11 
Tex.  App.  318. 

46.  One  section  of  the  statute  made 
it  an  offense  to  disturb  a  "neighbor- 
hood" and  the  other  to  disturb  an 
"assemblage."  State  v.  Hughes,  82 
Mo.  86. 

Where  the  statute  clearly  dis- 
tinguishes between  disturbing  a  congre- 
gation assembled  for  religious  worship, 
and  one  assembled  for  the  purpose  of 
conducting  a  Sunday  school,  and  one 
assembled  to  transact  business  pertain- 
ing to  religious  worship  or  the  Sunday 
school,  one  cannot  be  charged  with  dis- 
turbing religious  worship  and  be  con- 
victed of  disturbing  a  Sunday  school. 
Hubbard  v.  State,  32  Tex.  Grim.  389, 
24  S.  W.  30,  following  Wood  v.  State, 
11  Tex.  App.  318,  wherein  before  the 
statute  included  business  meetings  it 
was  held  a  variance  to  prove  a  disturb- 
ance of  such  meetings  though  they 
were  opened  with  devotional  exercises, 
as  singing,  prayer,  scripture  reading, 
etc. 

47.  The  question  was  whether  de- 
fendant "was  expressing  religious  emo- 
tions   as    some    enthusiastic   people    do. 
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The  nature  of  the  meeting  is  for  the  jury,48  as  is  also  the  decision 
of  the  question  whether  or  not  certain  persons  were  part  of  the 
congregation,49  and  whether  the  meeting  had  actually  met  or  dis- 
persed.50 

Whether  the  act  complained  of  constituted  a  disturbance  is  for 
the  jury.51 

VI.  INSTRUCTIONS.  —  A.  Generally.  —  As  in  other  cases,  the 
charge  must  be  taken  as  a  whole  in  determining  its  validity.02     The 


or  ill-manneredly  talking,  with  a  con- 
temptuous disregard  for  the  quiet  of 
the  congregation."  State  v.  Hinson, 
31  Ark.  638. 

The  mere  apparent  frivolity  of  a  de- 
fense would  not  warrant  taking  the 
case  from  the  jury.  It  is  solely  for 
them  to  determine  whether  the  defense 
was  a  mere  pretext.  Green  v.  State 
(Tex.  Cr.),  56  S.  W.  915. 

Whether  the  disturbance  was  wilful 
is  for  the  jury.  Wright  V.  State,  8 
Lea  (Tenn.)  563. 

Whether  the  conduct  of  the  defend- 
ant was  such  as  to  show  that  he  in- 
tended to  make  the  noise  complained 
of  is  a  question  for  the  jury.  Harrison 
v.  State,  37  Ala.  154. 

48.  It  is  a  question  for  the  jury 
whether  a  certain  meeting  was  a  public 
"assembly  convened  for  the  purpose  of 
religious  worship."  The  term  "re- 
ligious worship"  has  no  technical  legal 
meaning.  State  V.  Norris,  59  N.  H. 
536. 

49.  Whether  certain  persons  who 
were  outside  the  building  where  the 
services  were  being  held  constituted  a 
part  of  the  congregation  is  a  question 
of  fact  for  the  jury.  Adair  v.  State, 
134  Ala.  183,  32  So.  326. 

50.  "The  point  of  time  when  they 
should  be  considered  as  being  met  to- 
gether, or  when  they  should  be  consid- 
ered as  having  dispersed,  we  regard  as 
a  question  of  fact,  or,  perhaps,  a  mixed 
question  of  law  and  fact,  rather  than 
a  pure  question  of  law."  The  evidence 
should  have  gone  to  the  jury  under 
proper  instructions  of  the  court  as  to 
the  extent  of  protection  afforded  by 
the  statute.  State  v.  Snyder,  14  Ind. 
429. 

51.  Harrison  v.  State,  37  Ala.  154. 
"As   the   law   has   not   defined    what 

shall  be  deemed  an  interruption  and 
disturbance,  it  must  be  decided  :is  :\ 
question    of    fuel      in     each     particular 


case."    Com.  v.  Porter,  1  Gray  (Mass.) 
476. 

52.  Conviction  upheld  where  certain 
expressions  in  the  charge  were  too 
broad,  but  taken  as  a  whole  "the  jury 
must  have  understood  the  disconnected 
instructions  as  having  reference  to  the 
particular  acts  shown  by  the  evidence 
to  have  been  done  by  the  defendant 
and  to  the  extent  that  the  order  and 
quiet  of  the  assemblage  was  disturbed 
as  shown  by  the  proof."  Williams  v 
State,  83  Ala.  68,  3  So.  743. 

Instruction  on  Burden  of  Proof. — An 
instruction  is  not  erroneous  as  putting 
the  burden  of  proof  on  defendant  to 
establish  his  innocence,  which  charges: 
"Now  if  you  shall  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that 
on  or  about  the  date  alleged  in  Smith 
county,  Texas,  and  while  a  congregation 
was  assembled  at  Sharon  church  for 
the  purpose  of  religious  worship,  and 
conducting  themselves  in  a  lawful  man- 
ner, the  defendant  did  wilfully  disturb 
said  congregation,  or  any  part  thereof, 
by  loud  and  vociferous  talking,  or  by 
putting  out  a  light  while  a  prayer  was 
being  said,  or  by  saying  a  mock  prayer 
during  said  religious  services,  then  you 
will  find  defendant  guilty  and  assess  a 
proper  penaltv  therefor."  Webb  v. 
State  (Tex.  Cr.),  140  S.  W.  95. 

Charging  as  to  Principal  or  Acces- 
sory.— Though  the  doctrine  of  principal 
and  accessory  does  not  apply  in  these 
cases,  since  as  in  other  misdemeanors 
one  who  is  an  accomplice  is  prosecuted 
as  a  principal,  yet  a  charge  thereon 
which  gave  defendant  the  full  benefit, 
and  allowed  the  jury  to  acquit  if  they 
found  him  an  accomplice,  is  harmless 
where  the  jury  found  he  was  a  prin 
cipal,  having  furnished  the  means 
whereby  the  disturbance  was  created 
and  with  intent  that  it  should  bi  ■ 
used.  Winnard  v.  State  (Tex.  Cr  l  30 
8.    \Y.   555. 
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court   must  not  instruct  merely  on   the  prosecution's  theory  of  the 
case,33  nor  ignore   a  defense  because  apparently   frivolous.04 

The  court  must  not  assume  defendant  has  committed  the  acts  com- 
plained of.50 

B.  Charging  on  the  Assemblage.  —  The  defendant  is  entitled  to  a 
charge  clearly  defining  the  assemblage  as  one  within  the  statutory  pro- 
tection.56 The  charge  should  be  definite  as  to  whether  or  not  the 
meeting  had  dispersed.67 

C.  Charging  on  the  Disturbance.  —  What  amounts  to  disturb- 
ance should  be  clearly  defined  so  that  the  jury  may  not  misunder- 
stand the  gist  of  the  offense.58 


53.  There  being  conflicting  evidence 
as  to  whether  the  assemblage  was  a 
singing  school,  or  whether  the  singing 
was  religious  worship  or  in  the  inter- 
est of  religious  worship,  it  was  error 
for  the  court  to  give  an  instruction 
merely  defining  "religious  worship" 
and  refusing  an  instruction  requested 
by  defendant  that  if  the  mere  purpose 
of  the  meeting  was  to  train  the  voices 
of  those  engaged  in  the  singing  the 
jury  should  acquit.  Green  v.  State  (Tex. 
Cr.),  56  S.  W.  915. 

54.  Part  of  the  alleged  disturbance 
was  the  manner  in  which  defendant 
was  dressed  and  he  claimed  same  was 
occasioned  by  an  accidental  tearing  of 
his  clothes  while  on  the  way  to  the 
meeting.  The  court  refused  to  instruct 
along  that  line  evidently  on  the  theory 
that  the  defense  was  frivolous.  Green 
v.  State  (Tex.  Cr.),  56  S.  W.  915. 

55.  The  testimony  was  conflicting  on 
the  question  of  the  commission  of  the 
acts  alleged  and  the  court  charged  cor- 
rectly on  abstract  propositions  of  law 
respecting  the  intent  to  be  inferred 
from  the  doing  of  unlawful  and  evil 
acts.  Harvey  v.  State  (Tex.  Cr.),  44 
S.  W.  151. 

56.  The  court  instructed  that  de- 
fendant was  charged  with  the  offense 
of  "wilfully  disturbing  religious  wor- 
ship," etc.,  but  refused  a  special  re- 
quest to  charge  that  he  was  accused 
"of  wilfully  disturbing  a  congregation 
assembled  for  religious  worship  and 
conducting  themselves  in  a  lawful  man- 
ner." The  jury  should  have  been 
clearly  instructed  that  the  congregation 
must  have  been  conducting  itself  in  a 
lawful  manner.  Nash  v.  State,  32  Tex. 
Crira.  3G3,  24  S.  W.  32,  26  S.  W.  412. 

Form  of  Instruction. — ' '  The  court 
charges  tbe  jury  that  if  only  the  per- 
sons outside   the   house  were   disturbed, 


and  if  at  the  time  they  were  not  a 
part  of  the  assemblage  met  for  the  pur- 
pose of  religious  worship,  then  this 
would  not  warrant  the  conviction  of 
the  defendant."  Adair  v.  State,  134 
Ala.  183,  32  So.  326. 

Harmless  Error. — Where  all  the  evi- 
dence was  that  the  disturbance  was  in 
the  house  where  the  services  were  be- 
ing held,  an  instruction  that  defendant 
would  be  guilty  if  he  disturbed  the  con- 
gregation in  or  out  of  the  house  is 
harmless.  Clark  v.  State  (Tex.  Cr.),  78 
S.  W.  1078. 

57.  A  charge  that  if  defendant's 
acts  or  declarations  prevented  some 
portion  of  the  congregation  in  the  im- 
mediate exercise  of  such  holy  thoughts 
and  pious  reflections  as  are  presumed 
to  result  from  a  religious  meeting,  he 
might  be  convicted,  is  erroneous,  as  im- 
plying that  the  defendant  might  be  con- 
victed for  acts  occurring  after  the  con- 
gregation was  dismissed.  State  v.  Jones, 
53  Mo.  486. 

Harmless  Error. — A  correct  statement 
of  the  law  defining  the  offense  as  being 
punishable  if  committed  either  before 
or  after  the  actual  services  if  done  while 
the  congregation  was  assembling,  or  dis- 
persing, though-  inapplicable  where  the 
evidence  shows  the  offense  was  com- 
mitted during  the  services,  is  not  preju- 
dicial. Freeman  V.  State  (Tex.  Cr.), 
44  S.  W.  170. 

58.  Defining  "Interrupt." — An  in- 
struction that  "the  word  'interrupt'  as 
used  in  the  statute  .  .  .  means 
anything  done  by  the  defendants  or 
any  other  persons  which  takes  the  at- 
tention of  the  hearers  from  the  services, 
or  the  discourse  of  the  minister"  is 
erroneous  as  tending  to  withdraw  the 
attention  of  the  jurors  from  the  essence 
of  the  offense;  the  intention  of  the  de- 
fendants  and   that   the   interruption   or 
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VII.  MITIGATION  OF  PUNISHMENT.  —  The  provocation  of 
defendant  is  a  ground  for  the  mitigation  of  the  punishment  but  is 
not  a  justification  of  the  offense.60 


disturbance  was  wilful.  But  defend- 
ants' requested  charge  that  "it  means 
a  stopping  or  hindering  the  progress  of 
such  worshiping  assembly  in  effecting 
the  objects  and  purposes  for  which  such 
congregation  has  assembled"  is  too 
broad.     Brown  v.  State,  46  Ala.  175. 

Harmless  Error. — Failure  of  the  court 
to  charge  on  disturbance  of  the  peace 
as  also  alleged  in  the  indictment  was 
not  only  harmless  but  favorable  to  ac- 


cused. Webb  v.  State  (Tex.  Cr.),  140 
S.  W.  95. 

It  is  verbal  inaccuracy  merely  to  de- 
nominate as  an  arrest  the  expulsion  of 
the  defendant  from  the  meeting,  and 
a  correct  charge  on  the  power  of  pri- 
vate persons  to  arrest  is  harmless.  Huff- 
man p.  State,  95  Ga.  469,  20  S.  E.  216. 

59.  Calvert  v.  State,  14  Tex.  App. 
154. 


DISTURBING  THE  PEACE. 


See  Affray;  Breach  of  the  Peace. 

Vol.  VII 


DIVORCE 

By  H.  W.  HUMBLE, 
Associate  Professor  of  Law  in  the  University  of  Kansas. 


I.  NATURE  OF  REMEDY,  738 

A.  Combination  of  Elements,  738 

B.  As  Affected  by  Ecclesiastical  Practice,  738 

C.  As  Affected  by  Equity  Practice,  738 

D.  As  Affected  by  Practice  at  Law,  738 

E.  As  Creature  of  Statute,  739 

P.     As  Proceeding  In  Bern  or  In  Personam,  739 

II.  JURISDICTION,  739 

A.  General  Statement,  739 

B.  Courts  Invested  With  Jurisdiction,  739 

1.  In  General,  739 

2.  Federal  Courts,  740 

C.  Jurisdiction  of  Subject -Matter,  740 

1.    As  Affected  by  Residence  of  Parties,  740 

a.  Both  Parties  Non-resident,  740 

b.  Meaning  of  Residence,  740 

e.     As  Affected  by  Residence  of  Plaintiff,  741 
(I.)     Must  Be  Resident,  741 
(II.)     Time  When  Offense  Committed,  742 
(III.)      Time  of  Bringing  Suit,  742 
(IV.)     Change  of  Residence  Pendente  Lite,  743 

d.  As  Affected  by  Residence  of  Defendant,  743 

e.  As  Affected  by  Combined  Residence  of  Parties, 

743 

Vol.   VII 


DIVORCE  729 

2.  Purpose  in  Acquiring  Residence  as  Affecting  Juris- 

diction, 743 

3.  Where  Cross-Petition  Filed,  745 

4.  As  Affected  by  Place  of  Marriage,  745 

5.  As  Affected  by  Place  of  Occurrence  of  Cause  for 

Divorce,  745 

6.  Separate  Domicil  of  Husband  and  Wife,  746 

7.  Raising  Question  of  Jurisdiction,  747 

8.  Effect  of  Consent  and  Waiver,  747 


in.     VENUE,  748 


A.  In  General,  748 

B.  As  Affected  by  Residence  of  Plaintiff,  748 

C.  As  Affected  by  Residence  of  Defendant,  748 


IV.     PARTIES,  749 


A.  Parties  Plaintiff,  749 

1.  Party  to  Marriage,  749 

2.  Parties  Under  Disability,  749 

a.  Disabilities  Named,  749 

b.  Coverture,  749 

c.  Infancy,  749 

d.  Insanity,  749 

B.  Parties  Defendant,  750 

1.  The  Difficulties  Stated,  750 

2.  Coverture,  750 

3.  Infancy,  750 

4.  Insanity,  750 

C.  Parties  Other  Than  Husband  and  Wife,  751 

1.  When  Property  Rights  Involved,  751 

2.  State',  751 

Vol.  VII 


730  DIVORCE 

3.     Co-Respondents,  752 

V.  INTERLOCUTORY  PROCEEDINGS,  752 

A.  Often  Necessary,  752 

B.  Injunction,  752 

C.  Writ  of  Ne  Exeat,  752 

D.  Physical  Examination,  752 

VI.  PROCESS,  753 

A.  Service  Necessary,  753 

B.  Personal  Service,  753 

C.  Service  by  Publication,  754 

1.  What  It  Avails,  754 

2.  Proof  of  Non-Residence,  756 

3.  Order  for  Publication,  757 

4.  Publication,  151 

5.  Notice  of  Publication,  758 

6.  Proo/  0/  Publication,  758 

D.  Waiver  o/  Process,  758 

1.  Express  Waiver,  758 

2.  Bt/  Appearance,  758 

3.  By  Acknowledgment  of  Service,  759 

Vn.    INITIAL  PLEADING,  759 

A.  General  and  Specific  Rules,  759 

B.  Allegation  of  Residence,  759 

C.  Allegation  of  Marriage,  761 

D.  Allegation  of  Grounds  for  Divorce,  761 

1.  In  General,  761 

2.  Adultery,  162 

Vol.  VII 


DIVORCE  731 

a.  Particularity  Required,  762 

b.  Time,  763 

c.  Place,  763 

d.  Person  With  Whom  Offense  Was  Committed,  764 

3.  Cruelty,  764 

4.  Desertion,  766 

5.  Habitual  Drunkenness,  767 

6.  Impotency,  768 

7.  Neglect,  768 

8.  Otf/ier  Causes,  768 

E.  Joinder  of  Causes  for  Divorce,  768 

F.  Joinder  of  Divorce  and  Other  Proceedings,  769 

G.  Z>h^j/  To  Negative  Defenses,  770 

1.  /n  General,  770 

2.  Collusion,  770 

3.  Condonation,  770 

4.  Connivance,  770 

5.  Recrimination,  770 

6.  Laches,  771 

7.  Anticipating  Defenses,  771 
H.     Prayer  for  Relief,  771 


VIII.    ANSWER,  771 


A.  Technicality  Dispensed  With,  771 

B.  Particular  Allegations,  773 

1.  Scope,  773 

2.  Denial  of  Marriage,  773 

3.  Collusion,  773 

4.  Condonation,  773 

5.  Connivance,  775 

6.  Recrimination,  115 

7.  Laches  and  Statute  of  Limitations,  775 

a.  Sttt'i  Willi  in   ftrasonable  Time,  775 

b.  Statutes  of   Limitations,  776 

Vol.  VII 


732  DL  VORCE 

c.     Delay  of  Wife,  111 

8.  Former  Adjudication,  111 

9.  Another  Action  Pending,  778 

C.  Defenses' in  Particular  Actions,  779 

1.  Adultery,  779 

2.  Cruelty,  779 

3.  Desertion,  779 

4.  Impotency,  780 

D.  Joinder  of  Answer  and  Demurrer,  780 

IX.  DEMURRER,  780 

X.  REPLICATION  OR  REPLY,  780 

XI.  CROSS-PETITION,  780 

A.  In  General,  780 

B.  Jurisdiction,  782 

C.  Form,  782 

XII.  AMENDMENT  OF  PLEADINGS,  782 

A.  General  Bide  Followed,  782 

B.  Matters  of  Substance,  783 

XIII.  SUPPLEMENTAL  PLEADINGS,  783 

XIV.  NECESSITY  OF  SIGNING  PLEADINGS,  784 

XV.  VERIFICATION  OF  PLEADINGS,  784 

XVI.  AFFIDAVITS  ACCOMPANYING  PLEADINGS,  785 

XVII.  BILLS  OF  PARTICULARS,  786 

XVIII.  VARIANCE  AS  APPLIED  TO  DIVORCE  PROCEEDINGS, 

786 

Vol.   VII 


DIVORCE  733 

XIX.  TRIALS,  786 

A.  Interest  of  Public  Recognized,  786 

B.  Trial  by  Court,  787 

C.  Trial  by  Reference,  788 

1.  Extent  of  Practice,  788 

2.  Selection  and  Appointment  of  Referee,  788 

3.  Function  of  Referee,  788 

4.  Report,  789 

a.  Should  Embrace  All  Issues,  789 

b.  Confirmation  and  Setting  Aside,  789 

D.  Trial  by  Jury,  789 

1.  Bight  To  Demand,  789 

2.  Instructions,  790 

3.  Effect  of  Verdict,  790 

4.  Special  Findings,  791 

E.  Trial  on  Default,  791 

F.  New  Trial,  792 

G.  Continuance,  792 

XX.  DISMISSAL  AND  DISCONTINUANCE,  792 

A.  In  General,  792 

B.  When  Defendant  Seeks  Relief,  793 

XXI.  DECREE,  794 

A.  In  General,  794 

B.  Forms  of  Decrees,  795 

1.  Dependent  on  Pleadings,  795 

2.  Absolute  Divorce,  795 

3.  Divorce  A  Mensa,  795 

4.  Decrees  Nisi,  796 

C.  Formal  Requisites,  797 

D.  Decrees  Pro  Confesso,  on  Default  and  by  Consent,  798 

E.  Correction,  Modification  and  Annulment  of  Decrees,  799 
1.     Diverse  Views,  799 

Vol.  VII 


734  DIVORCE 

2.  Setting  Aside  During  Term,  799 

3.  Parties,  799 

4.  Notice  to  Adverse  Party,  800 

5.  Proceedings  To  Obtain  Such  Belief,  800 

6.  Grounds  for  Relief,  801 

a.  Miscellaneous  Reasons,  801 

b.  Defects  of  Jurisdiction,  801 
e.     Fraud,  802 

d.  Collusion,  803 

e.  Constructive  Service  on  Defendant,  803 

7.  Grounds  for  Denial  of  Relief,  803 

a.  Miscellaneous  Grounds,  803 

b.  Estoppel,  804 

c.  Subsequent  Marriage,  804 

d.  Acceptance  of  Benefits,  805 

e.  Unreasonable  Delay,  805 

f.  Death,  806 

8.  Order  of  Correction,  Modification  or  Annulment,  806 
E.     Impeachment  by  Collateral  Attack,  807 

1.  Decree  Protected,  807 

2.  Foid  Decrees,  807 

3.  ^«acA-  /or  Fraud,  808 

4.  Conclusiveness  of  Findings,  808 

XXII.  ABATEMENT  AND  REVIVAL,  809 

A.  General  Statement,  809 

B.  Death,  809 

1.  In  General,  809 

2.  2?j(fecJ  on  Right  of  Appeal,  809 

C.  Insanity,  810 

D.  Revival,  810 

XXIII.  APPEAL  AND  ERROR,  810 

A.     General  Statement,  810 
Vol.  VII 


DIVORCE  735 

B.  Denial  of  Appeal  for  Cause,  811 

C.  Parties,  811 

D.  Matters  Incident  to  Appeal,  812 

E.  Adjudication  on  Appeal,  812 

XXIV.  ANNULMENT  OF  MARRIAGE,  814 

XXV.  ALIMONY,  COUNSEL  FEES  AND  SUIT  MONEY,  814 

A.  Nature  of  Remedy,  814 

1.  Alimony,  814 

a.  Permanent  Alimony,  814 

b.  Alimony  Pendente  Lite,  815 

c.  Relief  in  Equity,  815 

d.  As  Creature  of  Statute,  815 

e.  Action  Solely  for  Alimony,  815 

f.  Where  Wife  Defendant,  816 

g.  Alimony  for  Benefit  of  Husband,  816 

2.  Counsel  Fees  and  Suit  Money,  817 

B.  Jurisdiction,  817 

1.  General.  Rules,  817 

2.  Jurisdiction  of  Federal  Courts,  818 

3.  In  Cases  of   Appeal,  818 

C.  Interlocutory  Proceedings,  819 

1.  Ne  Exeat,  819 

2.  Attachment,  820 

3.  Injunction,  820 

D.  Process  or  Notice,  820 

E.  Pleadings,  821 

1.  Petition  or  Application,  821 

2.  When  Application  for  Alimony  Pendente  Lite  May 

Be  Made,  823 

3.  Answer  or  Other  Showing  by  Adverse  Party,  823 

F.  Trial  or  Hearing,  824 

G.  Decree  or  Order,  825 

H.     Enforcement  of  D<rr<<   or  Order.  828 

Vol.  VII 


i36  Dl  vouch: 


1. 

General  Rule,  828 

2. 

By  Restriction  of  Right  To  Prosecute  or  Defend,  829 

3. 

By  Proceedings  for  Contempt,  830 

a.     Recognized  Generally,  830 

b.     Process  or  Notice,  831 

c.     Application,  831 

d.     Hearing,  832 

e.     Defenses,  832 

f.     Order,  833 

g.     Discharge,  833 

h.     Appeal,  834 

i.     Modification  of  Order,  834 

4. 

Z?i/  Z?0wd  Gmo3  Security,  834 

5. 

#2/  Attachment,  834 

6. 

ity  Execution,  835 

7. 

Ify  Zie»,  836 

8. 

fit/  #a're  Facias,  836 

9. 

Ify  Sequestration,  836 

10. 

fit/  Appointment  of  Receiver,  837 

11. 

Zfy  Injunction,  837 

12. 

5i/  Action  on  Decree,  838 

13. 

Zty  Proceedings  in  Equity,  839 

14. 

ify  #m'£  To  #e£  Aside  Fraudulent  Conveyance,  839 

a.     7m  General,  839 

b.     Mode  o/  Procedure,  840 

c.     Knowledge  or  Notice,  840 

d.     W*/e  <w  Creditor,  840 

e.     Parties  to  Suit,  841 

f.     Decree,  841 

15. 

Effect  of  Delay  in  Enforcement,  841 

I.      Modification  and  Setting  Aside  of  Decree  or  Order,  841 

1. 

General  Rule,  841 

2. 

Process  or  Notice,  844 

3. 

Pleadings  and  Procedure,  844 

4. 

Hearing,  845 

Vol.  VII 

DIVORCE  737 

5.  Decree,  845 

6.  Appeal,  845 

J.     Setting  Aside  of  Decree  or  Order,  846 
K.     Abatement  and  Revival,  846 
L.     Appeal  and  Error,  8A7 

XXVI.     DIVIDING  AND  DISPOSING  OF  PROPERTY,  849 

A.  In  General,  849 

B.  Jurisdiction,  850 

C.  Parties,  850 

D.  Pleadings,  851 

E.  Hearing,  851 

F.  Decree,  851 

G.  Modification  and  Setting  Aside  of  Decree,  852 
H.  Appeal,  852 

XXVII.     CUSTODY  AND  SUPPORT  OF  CHILDREN,  852 

A.  Nature  of  Proceeding,  852 

B.  Jurisdiction,  853 

C.  Pleadings  and  Applications,  853 

D.  Custody  and  Support  Pendente  Lite,  854 

E.  Trial  or  Hearing,  854 

F.  Decree  or  Order,  854 

1.  Discretion  of  Court,  854 

2.  When  Divorce  Denied,  856 

G.  Enforcement  of  Decree  or  Order,  856 
H.     Modification  of  Decree  or  Order,  856 
I.      Abatement,  859 

J.     Appeal,  859 

CROSS-REFERENCES : 

Assistance,  Writs  of;  Marriage  and  Annulment. 

Husband  and  Wife; 

Appropriate  forms  may  be  found  in  Volume  IX. 

Vol.  VII 


733 


Divoiict: 


I.  NATURE  OF  REMEDY. —  A.  Combination  of  Elements. 
Divorce  proceedings,  as  they  exist  today  in  the  United  States  and  Eng- 
land, are  the  result  of  a  combination  of  many  elements,  to  be  noted 
in  the  next  succeeding  sections.1 

B.  As  Affected  by  Ecclesiastical  Practice.  —  It  has  been  af- 
firmed2 and  denied3  in  the  United  States  that  the  English  ecclesiastical 
law  in  reference  to  divorce  proceedings  is  a  part  of  the  common  law 
of  the  United  States.  And  it  is  generally  agreed  that  the  rules  of 
the  English  ecclesiastical  courts  will  be  followed  in  so  far  as  the  same 
are  applicable  to  the  altered  conditions  existing  in  this  country,4  and 
remain  unaffected  by  statutory  provisions.5 

C.  As  Affected  by  Equity  Practice.  —  In  many  jurisdictions  in 
the  United  States,  jurisdiction  of  divorce  proceedings  is  conferred 
upon  the  courts  of  equity  by  statute.6  Furthermore,  many  courts  have 
declared  divorce  proceedings  to  be  equitable  in  their  nature,7  and  gov- 
erned by  the  rules  of  equity  procedure,  unless  otherwise  provided.* 
By  the  weight  of  authority,  however,  equity  has  no  jurisdiction  of 
divorce  proceedings  unless  such  jurisdiction  be  conferred  by  statute." 

D.  As  Affected  by  Practice  at  Law.  —  The  instances  are  rare 
in  the  United  States  wherein  the  courts  of  law  are  invested  with  juris- 
diction of  divorce  proceedings.10 


1.  Divorce  proceedings  are  the  same 
as  those  in  other  cases  except  as  modi- 
fied by  statute  (Reed  v.  Reed,  101  Mo. 
App.  176,  70  S.  W.  505),  and  except 
in  so  far  as  the  public  interest  is  in- 
volved (Dutcher  v.  Dutcher,  39  Wis. 
651). 

2.  Wuest  v.  Wuest,  17  Nev.  217,  30 
Pac.  886. 

3.  Ackerman  v.  Ackerman,  200  N.  Y. 
72,  93  N.  E.  192,  affirming,  123  App. 
Div.  750,  108  N.  Y.  Supp.  534;  Burtis 
V.  Burtis,  Hopk.  Ch.  (N.  Y.)  557,  14 
Am.  Dec.  563.  . 

4.  Ark. — Bauman  v.  Bauman,  18 
Ark.  320,  68  Am.  Dec.  171.  Del.— Jeans 
v.  Jeans,  2  Har.  38.  Pa. — Roe  v.  Roe, 
29  Pittsb.  Leg.  J.  319.  Tex.— Nogees 
v.  Nogees,  7  Tex.  538,  58  Am.  Dec.  78. 
Vt. — Le  Barron  v.  Lie  Barron,  35  Vt. 
365. 

5.  J.  G.  v.  H.  G.,  33  Md.  401,  3  Am. 
Rep.  183. 

6.  Colo. — Gilpin  v.  Gilpin,  12  Colo. 
504,  21  Pac.  612.  Fla.— Chaires  v. 
Chaires,  10  Fla.  308.  Ind.— Smith  v. 
Smith,  4  Blackf.  132;  Varner  v.  Varner, 
3  Blackf.  163.  Ky.—  Sebastian  v.  Rose, 
135  Ky.  197,  122  S.  W.  120.  Md.— 
Ricketts  v.  Ricketts,  4  Gill  105;  Brown 
v.  Brown,  2  Md.  Ch.  316.  Miss.— Clark 
17.    Slaughter,    38    Miss.    64.      Mont.— 
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Zimmerman  v.  Zimmerman,  7  Mont, 
114,  14  Pac.  665;  Beck  v.  Beck,  6  Mont. 
318,  12  Pac.  694.  N.  D.— Clopton  v. 
Clopton,  11  N.  D.  212,  91  N.  W.  46. 
Utah.— Cast  v.  Cast,  1  Utah  112. 

7.  Cal. — Sharon  v.  Sharon,  67  Cal. 
185,  7  Pac.  456,  635,  8  Pac.  709.  Mo. 
Nichols  v.  Nichols,  39  Mo.  App.  291. 
Pa.— Toone  v.  Toone,  10  Phila.  174,  31 
Leg.  Int.  397. 

8.  Fulton  v.  Fulton,  36  Miss.  517; 
People  ex  rel.  Levine  v.  Shea,  201  N.  Y. 
471,  94  N.  E.  1060;  Johannessen  v. 
Johannessen,  70  Misc.  361,  128  N.  Y. 
Supp.  892. 

9.  Ala. — Martin  v.  Martin,  55  So. 
632.  N.  Y.—In  re  Lawrence,  18  Abb. 
Pr.  347;  Palmer  v.  Palmer,  1  Paige 
276.  Ohio. — Cronin  v.  Potters  Co.-op. 
Co.,  11  Ohio  Dec.  (Reprint)  748,  29 
Wkly.  Law  Bui.  52. 

Contra. — Stebbins  v.  Anthony,  5  Colo. 
348. 

10.  Such  was  the  condition  formerly 
prevailing  in  Indiana  but  later  altered 
by  statute.  Varner  v.  Varner,  3  Blackf. 
(Ind.)   163. 

Shackett  v.  Shackett,  49  Vt.  195, 
held  that  the  procedure  in  divorce 
cases  is  not  governed  by  the  same 
rules   as  that   in  common  law  cases. 
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E.  As  Creature  of  Statute.  —  In  most  states  of  the  union  divorce 
proceedings  are  recognized  as  being  founded  on  statute,11  and  a  num- 
ber of  courts  have  declared  the  entire  subject  to  be  of  purely  statutory 
origin.12 

F.  As  Proceeding  In  Rem  or  In  Personam.  —  A  divorce  suit  has 
been  called,  properly,  a  suit  quasi  in  rem  in  so  far  as  it  affects  the 
marital  status  of  the  parties,13  the  res  being  the  marital  status.14  But 
in  so  far  as  the  suit  relates  to  such  collateral  matters  as  alimony  and 
costs  it  is  a  proceeding  in  personam.15 

II.  JURISDICTION.  —  A.  General  Statement.  —  It  is  funda- 
mental that  a  court  must  have  jurisdiction  in  order  that  it  may  grant 
a  divorce.  The  question  of  jurisdiction  may  be  one  of  fact  merely,10 
to  be  submitted  to  the  jury.17 

If  the  want  of  jurisdiction  appears  at  any  stage  of  the  proceedings 
it  becomes  the  duty  of  the  court  to  dismiss  the  bill.18 

B.  Courts  Invested  With  Jurisdiction.  —  1.  In  General.  —  Pro- 
vision is  made  by  statute  in  the  several  states  in  reference  to  jurisdic- 
tion over  the  subject-matter  of  divorces.19 


11.  Cal. — Grannis  v.  Superior  Court, 
146  Cal.  245,  79  Pac.  891,  106  Am.  St. 
Eep.  23.  D.  C— Hatfield  v.  Hatfield, 
6  D.  C.  80.  La. — Halls  v.  Cartwright, 
18  La.  Ann.  414.  Mich. — Maslen  v. 
Anderson,  163  Mich.  477,  128  N.  W. 
723.  Mont. — Rumping  v.  Rumping,  36 
Mont.  39,  91  Pac.  1057.  12  L.  R.  A. 
(N.  S.)  1197.  Neb.— Aldrich  v.  Steen, 
71  Neb.  33,  100  N.  W.  311,  judg- 
ment modified,  98  N.  W.  445.  N.  Y. 
People  ex  rel.  Levine  v.  Shea, 
201  N.  Y.  471,  94  N.  E.  1060; 
Ackerman  v.  Ackerman,  200  N.  Y.  72, 
93  N.  E.  192,  affirming  123  App.  Div. 
750,  108  N.  Y.  Supp.  534;  In  re 
Lawrence,  18  Abb.  Pr.  347;  Wells 
v.  Wells,  10  N.  Y.  St.  248.  Pa.— Roe  v. 
Roe,  29  Pittsb.  Leg.  J.  319.  Vt.—  Le 
Barron  V.  Le  Barron,  35  Vt.  365.  Wis. 
Bacon  v.  Bacon,  43  Wis.  197;  Barker  v. 
Dayton,  28  Wis.  367. 

12.  Ark. — Bowman  v.  Worthington, 
24  Ark.  522.  Ky.— Williams  v.  Wil- 
liams, 136  Ky.  71,  123  S.  W.  337. 
Mich.— Baugh  v.  Baugh,  37  Mich.  59, 
26  Am.  Rep.  495.  Mo.— State  ex  rel. 
Stack  p.  Grimm,  143  S.  W.  450.  Neb. 
Cizek  v.  Cizek,  76  Neb.  797,  107 
N.  W.  1012;  s.  c.  69  Neb.  797, 
96  N.  W.  657,  99  N.  W.  28.  N. 
Y.— Burtis  v.  Burtis,  Hopk.  Ch.  557, 
14  Am.  Dec.  563;  De  Meli  v.  De  Meli, 
67  How.  Pr.  20,  5  Civ.  Proc.  306;  Pat- 
ton  v.  Patton,  67  Misc.  404,  123  N.  Y. 
Supp.  329.     N.  D—  State  v.  Templeton, 


18  N.  D.  525,  123  N.  W.  283,  25  L.  R. 
A.  (N.  S.)  234.  Ore.— Weber  v.  Weber, 
16  Ore.  163,  17  Pac.  866.  Pa.— Reeves 
v.  Reeves,  12  Phila.  188,  34  Leg.  Int. 
115. 

In  De  Vail  v.  De  Vail,  57  Ore.  128, 
109  Pac.  755,  110  Pac.  705,  the  court 
declared:  "The  authority  to  grant  di- 
vorces and  to  award  alimony,  though 
conferred  upon  a  court  by  statute,  car- 
ries with  it  such  powers  as  are  express- 
ly given  and  also  such  as  may  neces- 
sarily be  incidental  to  its  exercise." 

The  case  of  Shannon  V.  Shannon, 
2  Gray  (Mass.)  285,  contains  a  review 
of  divorce  legislation  in  Massachusetts 
down  to  the  year  1854. 

13.  Anderson  v.  Anderson,  55  Mo. 
App.  268;  McFarlane  v.  McFarlane, 
43  Ore.  477,  73  Pac.  203,  75  Pac.  139. 

14.  Ellison  V.  Martin,  53  Mo.  575; 
Anderson  v.  Anderson,  55  Mo.  App.  268. 

15.  Anderson  v.  Anderson,  55  Mo. 
App.  268;  McFarlane  v.  McFarlane, 
43  Ore.  477,  73  Pac.  203,  75  Pac.  139. 

16.  Way  v.  Way,  64  111.  406. 

17.  Smith  v.  Smith,  136  Ga.  197,  71 
S.  E.  158;  Bruner  v.  Bruner  (Tex.  Civ. 
App.),  43  S.  W.  796. 

The  question  may  be  for  the  court. 
Labonte  v.  Labonte  (Mass.),  96  N.  E. 
675. 

18.  Way  v.  Way,  64  111.  406;  Som- 
mers  v.  Sommers,  16  111.  App.  77. 

19.  In  a  few  states  jurisdiction  in 
divorce    cases    is    conferred    upon    the 
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2.  Federal  Courts.  —  The  federal  courts  have  uo  jurisdiction  upon 
the  subject  of  divorce,  with  the  exception  of  the  territorial  courts  and 
appeals  from  such  courts.20 

C.  Jurisdiction  of  Subject-Matter.  —  1.  —  As  Affected  by  Resi- 
dence of  Parties.  —  a.  Both  Parties  Non-resident.  —  It  is  well  settled 
that  a  court  is  without  jurisdiction  to  grant  a  divorce  when  both  of 
the  parties  are  non-residents.21  A  divorce  granted  under  such  cir- 
cumstances is  at  least  of  no  force  and  effect  outside  the  state  in  which 
it  is  granted28  and  is  generally  held  to  be  null  and  void  for  all  pur- 
poses.2" 

b.  Meaning  of  Residence. — "Residence  in  this  connection  refers  to 
a  fixed  habitation  coupled  with  the  intention  of  remaining  at  the  place 
iu  question.24  It  means  home,25  and  is  equivalent  to  the  term  dom- 
ieil.26      The   term   "resident"   is   equivalent   to   the   term   "citizen,"27 


probate  courts.  Amy  v.  Amy,  12  Utah 
27S,  42  Pac.  1121;  Kenyon  V.  Kenyon, 
3  Utah  431,  24  Pac.  829. 

Such  was  the  condition  in  Oklahoma 
prior  to  August  14,  1893.  Battice  V. 
Battice,  3  Okla.  395,  41  Pac.  375;  Irwin 
V  Irwin,  3  Okla.  1S6,  41  Pac.  369; 
Irwin  v.  Irwin,  2  Okla.  180,  37  Pae. 
548. 

20.  De  La  Eama  v.  De  La  Eama, 
201  U.  S.  303,  26  Sup.  Ct.  485,  50  L. 
ed.   765. 

2i.  Ga. — House  v.  House,  25  Ga.  473. 
Ind.— Hood  v.  State,  56  Ind.  263,  26 
Am.  Rod.  21.  Me.— Calef  v.  Calef,  54 
Me.  365,  92  Am.  Dec.  549.  Neb—  Keil 
r  Keil,  80  Neb.  496,  114  N.  W.  570. 
N.  J.— Osiel  v.  Osiel,  63  Atl.  549.  Pa. 
Kellow  v.  Kellow,  1  Lehigh  Val.  Law 
Pep.  202.  Tex. — Hare  v.  Hare,  10  Tex. 
355. 

22.  U.  S.— Bell  v.  Bell,  181  TJ.  S. 
175,  21  Sup.  Ct.  551,  45  L.  ed.  804, 
affirming  in  157  N.  Y.  719,  53  N.  E. 
1123.  N.  Y.  —  Pawling  V.  Willson,  13 
Johns.  192.  Ohio.  —  Van  Fossen  V. 
State,  37  Ohio  St.  317,  41  Am.  Eep.  507. 

23.  Ind. — Watkins  v.  Watkins,  125 
Ind.  163,  25  N.  E.  175,  21  Am.  St.  R-ep. 
217.  Mich. — People  v.  Dawell,  25  Mich. 
247,  12  Am.  Eep.  260.  Minn. — Thelen 
V.  Thelen,  75  Minn.  433,  78  N.  W.  108; 
State  v.  Armington,  25  Minn.  29.  Neb. 
Smith  v.  Smith,  19  Xeb.  706,  28  N.  W. 
296.  N.  J. — Streitwolf  v.  Streitwolf, 
58  N.  J.  Eq.  563,  43  Atl.  683,  78  Am. 
St.  Eep.  630,  affirmed  in  181  U.  S.  179, 
21  Sup.  Ct.  553,  45  L.  ed.  807.  Tex. 
Morgan  v.  Morgan,  1  Tex.  Civ.  App. 
315,  21   S.   W.  154. 
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24.  la. — Whitcomb  v.  Whitcomb,  46 
Iowa  437;  Hinds  v.  Hinds,  1  Iowa  36. 
N.  H  —  Foss  v.  Foss,  5S  N.  H.  283.  N.  J. 
Hooker  v.  Hooker,  37  Atl.  773. 

25.  Terrill  v.  Terrill,   2   Alaska  475. 

26.  Minn.— Bechtel  v.  Bechtel,  101 
Minn.  511,  112  N.  W.  883,  12  L.  E.  A. 
(N.  S.)  1100.  N.  J.— King  v.  King, 
74  N.  J.  Eq.  824,  71  Atl.  687;  Codding- 
ton  V.  Coddington,  20  N.  J.  Eq.  263. 
N.  Y.— De  Meli  r.  De  Meli,  120  N.  Y. 
485,  24  N.  E.  996,  17  Am.  St.  Eep.  652. 
N.  D.— Graham  v.  Graham,  9  N.  D.  88, 
81  N.  W.  44;  Smith  v.  Smith,  7  N.  D. 
401.  75  N.  W.  783.  Pa. — Shepard  v. 
Shepard,  18  Pa.  Super.  467. 

aillis  v.  aillis,  Ir.  E.  8  Eq.  597,  held 
that  domicil  without  residence  is  suf- 
ficient to  sustain  the  jurisdiction  of  the 
court;  that  non-residence  does  not  af- 
fect the  jurisdiction  of  the  court  ex- 
cept where  non-residence  affects  the 
domicil. 

A  married  woman  may  be  an  actual 
resident  of  a  state  though  she  has  no 
domicil  therein,  and  if  while  such  resi- 
dent a  matrimonial  offense  is  committed 
by  her  husband,  thereafter  her  actual 
residence  may  become  her  separate  and 
legal  domicil.  Bowman  V.  Bowman,  24 
111.  App.  165. 

A  wife's  merely  going  to  another 
state  to  make  her  living  will  not  cause 
a  loss  of  her  domicil.  Cummings  r. 
Cummings,   133    Kv.   1,   117   S.   W.   289. 

27.  Hamill  v.  Talbott,  81  Mo.  App. 
210;  Sedgwick  r.  Sedgwick,  50  Colo. 
164,  114  Pac.  488.  See  also  Cairns  v. 
Cairns,  29  Colo.  260,  68  Pac.  233,  93 
Am.  St.  Eep.  55.  However,  in  Colorado, 
by  statute    (Eev.  St.,  1908,   §2116),  au 
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and  residence  has  been  held  to  mean  more  than  mere  whereabouts.211 
If  the  residence  essential  to  the  jurisdiction  be  in  doubt  the  court 

will  not  assume  jurisdiction.29 

c.     As  Affected  by  Residence  of  Plaintiff.— (I.)    Must  Be  Resident. 

It  is  a  well  settled  rule  that  the  plaintiff  must  be  a  resident  of  the 

state  in  which  the  action  is  brought30  during  the  period  prescribed  by 


alien   domiciled  in  Colorado  the  requis- 
ite period  may  obtain  a  divorce. 

According  to  Heath  v.  Heath,  44  Pa. 
Super.  118,  the  plaintiff  must  be  a  citi- 
zen. 

28.  Spinney  V.  Spinney,  87  Me.  484, 
32  Atl.  1019. 

The  proof  of  residence  was  held  suf- 
ficient in  Williamson  V.  Parisien,  1 
Johns.  Ch.  (N.  Y.)  389;  Doeme  V. 
Doeme,  96  App.  Div.  284,  89  N.  Y. 
Supp.  215;  Reed  r.  Reed,  30  Pa.  Super. 
229.  And  insufficient  in  Grover  v. 
Grover,  63  N.  J.  Eq.  771,  50  Atl.  1051; 
Van  Alstine  V.  Van  Alstine,  23  Wash. 
310,  63  Pac.  243. 

29.  Sweenev  v.  Sweeney.  62  N.  J. 
Eq.  357,  50  Atl.  785. 

The  official  residence  of  a  federal 
office  holder,  the  same  being  of  a  tem- 
porary character,  is  not  one's  residence 
for  this  purpose,  according  to  Carpenter 
V.  Carpenter,  30  Kan.  712,  2  Pac.  122, 
46  Am.  Rep.  108. 

However,  it  was  held  in  Sparks  r. 
Sparks,  114  Tenn.  666,  88  S.  W.  173, 
that  a  government  employe  residing  in 
the  District  of  Columbia  and  voting 
and  paying  his  poll-tax  in  Tennessee 
is  not  a  resident  of  Tennessee  for  this 
purpose. 

Downs  v.  Downs.  23  App.  Cas.  (D. 
C.)  381,  held  that  a  voter  in  Maryland 
was  not  a  resident  of  the  District  of 
Columbia    for    this   purpose. 

A  naval  officer  absent  on  duly  does 
not  therebv  lose  his  domieil.  Knowl- 
ton  v.  Knowlton,  155  111.  158,  39  N.  E. 
595,  affirming  ">l   HI.  App.  71. 

Imprisonment  in  B  county  of  a  resi- 
dent of  A  county  does  not  change  such 
person's  residence.  He  is  "still  liv- 
ing" in  A  county  for  the  purpose  of 
bringing  a  suit  for  divorce  against,  him. 
Barton  r.  Barton,  74  Ga.  761;  Hanson 
V.  Hanson,  1  11    -Mass.  158. 

Two  residences  possessed  by  a  mar- 
ried man  air  held  to  resuU  for  this^ pur- 
pose in  the  rule  that  his  domieil  is  at 
the  place  of  his  own  selection.  Shirk 
V.  Shirk,  75  Mo.  App.  573. 

A  legal  residence  in  one  state  is  not 


sufficient,  if  the  party  be  an  actual 
resident  of  another  state.  Tipton  v. 
Tipton,  87  Ky.  243,  8  S.  W.  440. 

Mere  absence  is  not  necessarily  a 
change  of  residence.  Bradstreet  v. 
Bradstreet,  7  Mackey  (D.  C.)  229; 
Humphrey  v.  Humphrey,  115  Mo.  App. 
361,  91  S.  W.  405;  In  re  Morrisson,  52 
Hun  102,  5  N.  Y.  Supp.  90. 

Residence  must  be  such  as  would 
make  a  man  a  qualified  elector  of  the 
state-  (Dutcher  v.  Dutcher,  39  Wis. 
651);  such  as  would  subject  one  to 
taxation  and  service  of  process  within 
the  jurisdiction  (Hall  V.  Hall,  25  Wis. 
600). 

30.  Ala.— Davis  v.  Davis,  132  Ala. 
219,  31  So.  473;  Edwards  v.  Edwards, 
30  Ala.  394.  Cal. — Bennett  v.  Bennett, 
28  Cal.  599.  D.  C— Hatfield  v.  Hatfield, 
6  D.  C.  80;  Eichards  v.  Bichards,  8 
Mackey  431,  overruling  Smith  v.  Smith. 
4  Mackey  255;  Blandy  v.  Blandy,  20 
App.  Cas.  535.  111.— Way  v.  Way,  64 
111.  406;  Dunham  v.  Dunham,  57  111. 
App.  475,  affirmed,  162  111.  589,  44  N. 
E.  841,  35  L.  R.  A.  70.  Ind  —  Hood  v. 
State,  56  Ind.  263,  26  Am.  Rep,  21.  la. 
Sylvester  v.  Svlvester,  109  Iowa  401, 
80  N.  W.  547.'  Mich.— Canniff  v.  Can- 
niff,  49  Mich.  478,  13  N.  W.  824;  Wright 
v.  Wright,  24  Mich.  180.  Mo.— Kruse 
V.  Kruse,  25  Mo.  6S.  Mont.— Rumping 
v.  Bumping,  36  Mont.  39,  91  Pac.  1057, 
12  L.  R.  A.  (N.  S.)  1197.  N.  H.— Kim- 
ball r.  Kimball,  63  N.  H.  59S,  4  Atl. 
7 u2;  Fellows  v.  Fellows,  8  X.  H.  160. 
N,  J.— Firth  v.  Firth,  50  N.  J.  Eq.  137, 
24  Atl.  916;  Yates  v.  Yates,  13  N.  J. 
Eq.  280.  Ohio. — Jacob  v.  Jacob,  Wright 
631.  Okla  —  Beach  V.  Beach,  4  Okla. 
359,  46  Pac.  514.  Pa.— Dulin  V.  Dulin, 
33  Pa.  Super.  4;  Gould  v.  Gould,  14  Pa. 
Co.  Ct.  185;  Ralston  v.  Ralston,  13 
I'liila.  30.  R.  I.—  Ditson  V.  Ditson,  4 
R.  I.  S7.  Tex. — Brashear  v.  Brashear 
(Tex.  Civ.  App.),  99  S.  W.  568;  Michael 
r.  Michael,  34  Tex.  Civ.  App.  630,  79 
S.  W.  74.  Wis. — St.  Sure  v.  Lindsfelt, 
82  Wis.  346,  52  N.  W.  308,  33  Am.  St. 
Rep.  50,  19  L.  R.  A.  515.     Eng.-  Brodie 
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statute,81  in  order  that  the  court  may  have  jurisdiction  to  grant  a 
divorce.  To  this  rule,  certain  exceptions  will  be  noted  in  subsequent 
sections. 

A  conflict  of  opinion  exists  as  to  the  applicability  of  this  rule  where 
the  plaintiff  seeks  a  divorce  a  mensa  et  thoro  merely  and  not  a  divorce 
a  vinculo.3* 

(II.)  Time  When  Offense  Committed.  —  The  plaintiff  must  be  a  resi- 
dent of  the  state,  in  which  a  divorce  is  sought,  at  the  time  the  offense 
giving  rise  to  the  action  is  committed,  according  to  a  few  authorities 
in  construing  statutes  in  their  respective  jurisdictions.33 

(in.)  Time  of  Bringing  Suit.  —  It  is  essential  that  the  plaintiff  in  a 
suit  for  divorce  be  a  resident  of  the  state  in  which  the  action  is  brought 
at  the  time  of  the  bringing  of  the  action,  according  to  a  number  of 
authorities.34 


r.   Brodie,    2   Sw.   &   Tr.    259,   30   L.   J., 
Mat.  1S5,  4  L.  T.  307,  9  W.  R.  815. 

31.  A  statute  requiring  the  plaintiff 
in  a  suit  for  divorce  to  be  a  resident 
of  the  state  one  year  and  of  the  county 
for  three  months  is  not  in  conflict,  with 
any  provision  of  the  federal  constitu- 
tion. Pugh  v.  Pugh.  25  S.  D.  7,  124 
N.  W.  959,  32  L.  R.  A.  (N.  S.)  954. 

A  judgment  of  divorce,  though  irreg- 
ular, is  not  void  merely  because  the 
action  was  commenced  by  plaintiff  be- 
fore he  had  resided  in  the  state  during 
the  prescribed  period.  Kern  r.  Field, 
68  Minn.  317,  71  X.  W.  393,  64  Am. 
St.  Rep.  479. 

Where  an  amendment  to  the  petition 
set  up  a  new  cause  of  action,  it  was 
held  that  residence  dated  from  the  time 
the  amendment  was  filed.  Michael  V. 
Michael,  34  Tex.  Civ.  App.  630,  79  S. 
W.  74. 

The  period  prescribed  by  statute 
must  be  continuous.  Sanders  V.  San- 
ders, 29  N.  J.  Eq.  410. 

32.  The  following  cases  held  that 
where  the  action  is  for  a  divorce  a 
mensa  that  plaintiff  must  comply  with 
the  provisions  in  reference  to  residence: 
Ark.  —  Wood  r.  Wood,  54  Ark.  172, 
15  S.  W.  459.  Ky. — Moore  v.  Moore, 
10  Ky.  L.  Rep.  1062.  Eng. — Manning 
V.  Manning,  40  L.  J.,  Mat.  18,  L.  R.  2 
P.  223.  24  L.  T.  196,  19  W.  R.  479. 

Stokes  v.  Stokes,  1  Mo.  320,  held  that 
one  year's  residence  is  not  necessary 
to  obtain  a  divorce  a  mensa,  but  only 
for  a  divorce  a  vinculo. 

Wells  v.  Wells  (S.  D.),  130  X.  W.  7S0, 
held  that  the  statutes  in  reference  to 
divorce  cases  are  inapplicable  to  an 
action  for  separate  maintenance. 
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In  Fickle  t\  Fickle,  5  Yerg.  (Tenn.) 
203,  it  is  held  that  if  the  citizenship 
of  the  plaintiff  be  established,  the 
twelve  months'  residence  required  need 
not  be  immediately  preceding  the  filing 
of  the  petition. 

33.  N.  H. — Greenlaw  v.  Greenlaw, 
12  N.  H.  200;  Smith  v.  Smith,  12  N. 
H.  80;  Frost  v.  Frost,  11  N.  H.  251; 
Clark  v.  Clark,  8  N.  H.  21.  N.  Y. 
McNeil  v.  McNeil,  3  Edw.  Ch.  550; 
Mix  v.  Mix,  1  Johns.  Ch.  204;  Holmes 
v.  Holmes,  4  Lans.  388;  Von  Rhade  v. 
Von  Rhade,  2  Thomp.  &  C.  491  (under 
a  law  of  1862).  Pa.— Burdick  V.  Bur- 
dick,  2  Pa.  Dist.  622. 

Stokes  v.  Stokes,  1  Mo.  320,  held  that 
adultery  is  ground  for  divorce  a  mensa, 
if  committed  within  the  state  or  while 
the  plaintiff  is  domiciled  within  the 
state. 

Batchelder  v.  Batchelder,  14  N.  H. 
380,  held  that,  to  sustain  a  libel  for 
divorce  on  the  ground  of  habitual 
drunkenness,  it  must  be  shown  that  the 
libelant  had  a  legal  domicil  in  the 
state  for  the  whole  three  years  during 
which  the  drunkenness  existed. 

34.  Mo.— Pate  r.  Pate,  6  Mo.  App. 
49.  N.  Y.— McNeil  r.  McNeil,  3  Edw. 
Ch.  550;  Elwell  v.  Elwell,  70  Misc.  61, 
128  N.  Y.  Supp.  495.  Pa,— English  v. 
English,  19  Pa.  Super.  Ct.  586.  R.  I. 
Walker  V.  Walker,  32  R.  I.  28,  78  Atl. 
339,  wherein  the  action  was  for  a  di- 
vorce a  mensa. 

The  libelant  must  be  a  resident  up 
to  the  time  service  by  publication  is 
complete.  Austin  v.  Austin,  4  Pa.  Co. 
Ct.  368. 

When,  as  is  customary,  the  statute 
requires    residence    within    the    state    a 
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(IV.)  Change  of  Residence  Pendente  Lite.  —  A  change  of  residence  by 
the  plaintiff  after  suit  for  divorce  has  been  begun  will  not  divest 
the  court  of  jurisdiction35  although  such  change  be  made  before  the 
trial  in  the  action.36 

d.  As  Affected  by  Residence  of  Defendant.  —  It  is  a  general  rule 
that  the  non-residence  of  the  defendant  has  no  effect  upon  the  jurisdic- 
tion of  the  court  in  a  suit  for  divorce.37  Furthermore,  it  has  been 
held  that,  in  certain  cases,  if  the  defendant  be  a  resident  and  the  plaint- 
iff a  non-resident,  an  action  for  divorce  may  be  maintained  by  the 
plaintiff  in  the  state  of  the  residence  of  the  defendant.38 

e.  As  Affected  by  Combined  Residence  of  Parties.  —  By  statute,  in 
some  jurisdictions,  in  certain  cases,  the  court  can  not  grant  a  divorce 
unless  both  spouses  have  been  residents  of  the  state  in  question  and 
have  lived  therein  as  husband  and  wife.39 

2.  Purpose  in  Acquiring  Residence  as  Affecting  Jurisdiction.  —  Tt 
has  been  decided  repeatedly  that  when  a  married  person  who  has  re- 
moved from  the  state  in  which  such  person  resided  with  his  or  her 
spouse,  and  has  separated  from  such  spouse  and  has  taken  up  a  resi- 
dence in  another  state,  and  has  obtained  a  divorce  in  the  latter  state 
the  decree  of  divorce  is  not  binding  in  the  former  state.40 


certain  length  of  time  prior  to  the  fil- 
ing of  the  petition,  and  an  amendment 
is  filed,  the  time  is  reckoned  down  to 
the  filing  of  the  amended  petition. 
Rosniakowski  v.  Rosniakowski,  34  Ind. 
App.  128,  72  N.  E.  4S5;  Dunlop  V.  Dun- 
lop  (Tex.  Civ.  App.),  130  S.  W.  715. 

35.  Austin  v.  Austin,  4  Pa.  Co.  Ct. 
368;  Duxstad  v.  Duxstad,  17  Wyo.  411, 
100  Pac.  112. 

36.  Waltz  v.  Waltz,  18  Ind.  449. 

37.  La. — Glaude  V.  Peat,  43  La.  Ann. 
161,  8  So.  884.  Mich.— Wright  v. 
Wright,  24  Mich.  180.  Tex.— Trevino 
v.  Trevino,  54  Tex.  261.  Wis. — Gleason 
V.  Gleason,  4  Wis.  64;  Manley  v.  Man- 
ley,  4  Chand.   96,  3  Pin.  390. 

Contra,  the  following  Pennsylvania 
authorities,  to  the  effect  that  the  de- 
fendant must  be  a  resident  of  the  state 
to  give  the  court  jurisdiction:  Reel 
V.  Elder,  62  Pa.  308;  Taylor  v.  Taylor, 
1  Chest.  Co.  Rep.  (Pa.)  4S5;  Fitch  v. 
Fitch,  1  C.  P.  Rep.  (Pa.)  46;  Lewis  V. 
Lewis,  6  Kulp  (Pa.)  429;  Davis  v. 
Davis,  12  Pa.  Co.  Ot.  541;  Marlin  v. 
Marlin,  1  Montg.  Co.  Law  Rep.  (Pa.) 
212;  Oakley  v.  Oakley,  11  Pa.  Co.  Ct. 
572,  1  Pa.Dist.  781;  Lokes  V.  Lokes, 
14  Wklv.  Notes  Cas.  (Pa.)  306. 

38.  Smith  v.  Smith,  4  Mackey  (D. 
C.)  255,  overruled  in  Richards  v.  Rich- 
ards, 8  Mackey  (D.  C.)  431;  Com.  v. 
Taylor,  11  Lane.  Bar   (Pa.)    134. 


Watkins  v.  Watkins,  135  Mass.  83, 
held  that  the  court  had  jurisdiction  to 
grant  a  divorce  where  the  action  was 
brought  by  the  husband,  a  resident  of 
another  state,  for  adultery  occurring  in 
Massachusetts,  where  both  parties  then 
resided  and  wherein  the  wife  had  since 
remained. 

Contra.— Pate  v.  Pate,  6  Mo.  App.  49, 
holding  that  where  the  wife  is  the 
plaintiff  she  cannot  sustain  her  action 
in    her   husband's   domicil   in   Missouri. 

As  to  residence  of  defendant  in  suit 
for  separation  in  New  York,  under 
Code  Civ.  Proc,  §1763,  see  Conrad  v. 
Conrad,  123  App.  Div.  384,  107  N.  Y. 
Supp.  1093;  McColl  v.  McColl,  112  N. 
Y.  Supp.  519. 

39.  Goodwin  v.  Goodwin,  45  Me. 
377;  Weston  v.  Weston,  143  Mass.  274, 
9  N.  E.  557;  Schrow  v.  Schrow,  103 
Mass.  574;  Ross  v.  Ross,  103  Mass.  575; 
Winans  v.  Winans,  205  Mass.  388,  91 
N.  E.  394. 

There  is  no  such  thing  as  "matri- 
monial domicil,"  according  to  Le 
Mesurier  v.  Le  Mesurier,  64  L.  J.,  P.  C. 
97;  (1895)  A.  C.  517,  72  L.  T.  873, 
11  R.  527. 

40.  Mass. — Carter  v.  Carter,  6  Mass. 
263.  N.  Y.— Moe  v.  Moe,  2  Thomp.  & 
C.  647;  Olmsted  v.  Olmsted,  51  Misc. 
309,  100  N.  Y.  Supp.  1083.  Pa.— Reel 
v.  Elder,  62  Pa.  308;  Marlin  P.  Marlin, 
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There  is  no  question  as  to  the  right  of  the  party  remaining  in  the 
state  in  which  the  parties  lived  as  husband  and  wife  to  obtain  a 
divorce  in  that  state.  The  United  States  Supreme  Court  has  declared 
such  a  divorce  to  be  valid.41  The  sole  difficulty  arises  in  reference  to 
the  divorce  obtained  by  the  party  who  has  changed  his  or  her  resi- 
dence. A  number  of  decisions  which  hold  such  divorces  to  be  void  are 
based  on  the  ground  that  the  plaintiff  failed  to  acquire  a  bona  fide 
residence  in  the  state  to  which  he  removed.42 

Furthermore,  it  has  been  decided  that  one  who  moves  into  a  state 
for  the  purpose  of  obtaining  a  divorce  is  not  entitled  to  a  divorce 
therein,43  and  that  a  divorce  so  obtained  is  void.44  On  the  other  hand, 
it  has  been  decided  that  a  person  has  a  right  to  remove  from  one 
state  to  another  because  he  is  dissatisfied  with  the  divorce  laws  of  the 
former  state,45  and  because  he  prefers  the  liberal  divorce  laws  of  the 
state  into  which  he  removes  and  that,  although  this  fact  may  arouse 
suspicion,  it  will  not  prevent  such  person  from  acquiring  a  residence 
in  the  state  into  which  he  removes.46 


3  Kulp  471;  Taylor  v.  Taylor,  1  Chest. 
Co.  Eep.  485.  S.  C.— McCieery  v. 
Davis,  44  S.  C.  195,  22  S.  E.  178,  28 
L.  R.  A.  655.  Vt. — Blondin  v.  Brooks, 
83  Vt.  472,  76  Atl.  184. 

To  the  same  effect  see  Com.  v.  Maize, 
23  W.  N.  O.  (Pa.)   572. 

41.  Atherton  v.  Atherton,  181  U.  S. 
155,  21  Sup.  Ct.  544,  45  L.  ed.  794, 
reversing  155  N.  Y.  129,  49  N.  E.  933, 
63  Am.  St.  Eep.  650,  40  L.  E.  A.  291. 

The  person  deserted  may  then  move 
to  another  state  and  obtain  a  divorce 
therein.  Tolen  V.  Tolen,  2  Blackf. 
(Ind.)  407,  21  Am.  Dec.  742;  North  v. 
North,  47  Misc.  180,  93  N.  Y.  Supp. 
512. 

42.  la. — Beeman  v.  Kitzman,  124 
Iowa  86,  99  N.  W.  171.  Mass.— Sewall 
v.  Sewall,  122  Mass.  156,  23  Am.  Rep. 
299.  N.  J.— McGean  V.  MeGean,  60 
N.  J.  Eq.  21,  46  Atl.  656,  affirmed,  63 
N.  J.  Eq.  285,  49  Atl.  1083;  Winship 
V.  Winship,  16  N.  J.  Eq.  107.  N.  Y. 
Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E. 
333.  N.  D.^Smith  v.  Smith,  7  N.  D. 
404,  75  N.  W.  783. 

43.  Brown  v.  Brown,  14  N.  J.  Eq. 
78. 

44.  Dickinson  v.  Dickinson,  167 
Mass.  474,  45  N.  E.  1091;  Dunham  v. 
Dunham,  162  111.  589,  44  N.  E.  841, 
35  L.  E.  A.  70,  affirming  57  111.  App. 
475. 

45.  Colburn  v.  Colburn,  70  Mich. 
647,  38  N.  W.  607. 

46.  Wallace  v.  Wallace,  62  N.  J.  Eq. 

Vol.  VII 


509,  50  Atl.  788,  65  N.  J.  Eq.  359,  54 
Atl.  433;  Fosdick  v.  Fosdick,  15  R.  I. 
130,  23  Atl.  140. 

Where  the  cause  of  divorce  arose  in 
the  state  from  which  the  party  removed 
and  was  not  a  cause  for  divorce  therein, 
a  divorce  granted  in  the  state  to  which 
he  removed  on  such  ground  was  held 
void.  Smith  v.  Smith,  13  Gray  (Mass.) 
209. 

The  state  of  M  may  provide  that  if 
one  of  its  inhabitants  goes  into  another 
state  to  obtain  a  divorce  for  a  cause 
which  arose  in  the  state  of  M,  while 
the  parties  resided  in  M,  or  for  a  cause 
not  ground  for  a  divorce  in,  such  di- 
vorce shall  have  no  effect  in  M.  An- 
drews v.  Andrews,  176'  Mass.  92,  57 
N.  E.  674,  affirmed,  188  U.  S.  14,  23 
Sup.  Ct,  237,  47  L.  ed.  366. 

Where  the  wife  was  deserted  in  an- 
other state,  she  may  establish  a  resi- 
dence in  Maine  and  obtain  a  divorce 
therein.  Harding  v.  Alden,  9  Me.  140, 
23  Am.  Dec.  549. 

In  Louisiana  a  husband  or  wife  can- 
not maintain  an  action  in  Louisiana 
against  the  absent  spouse  who  never 
acquired  a  domicil  in  Louisiana. 
Nicholas  v.  Maddox,  52  La.  Ann.  1493, 
27   So.  966. 

Where  the  husband  left  Massachu- 
setts and  went  to  Colorado  and  the 
wife  refused  to  follow  him  and  the 
husband  then  obtained  a  divorce  for 
desertion  in  Colorado,  it  was  held  in 
Loker  v.  Gerald,  157  Mass.  42,  31  N.  E. 
709,  34  Am.  St.  Rep.  252,  16  L.  R.  A. 
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3.  Where  Cross-Petition  Filed.  —  The  question  of  jurisdiction  when 
relief  is  sought  on  a  cross-petition  will  be  considered  below  in  the  sec- 
tion dealing  with  cross-petitions. 

4.  As  Affected  by  Place  of  Marriage.  —  It  is  well  settled  that  the 
place  of  the  marriage  is  immaterial  in  so  far  as  jurisdiction  of  suits 
for  divorce  is  concerned.47 

5.  As  Affected  by  Place  of  Occurrence  of  Cause  for  Divorce. 
The  general  rule  is  that  in  suits  for  divorce  the  lex  fori  prevails;48 
and  the  place  where  the  cause  for  divorce  occurred  is  immaterial  ac- 
cording to  the  weight  of  authority.49 

A  few  authorities  hold  that  it  is  not  necessary  that  the  cause  of 
divorce  arise  within  the  state  wherein  the  divorce  is  granted,  if  the 
plaintiff  reside  within  the  state  at  the  time  when  the  ground  for 
divorce  arises.50  The  courts  in  a  few  states  have  denied  a  divorce  to 
a  party  moving  into  the  state  after  the  cause  alleged  has  occurred 
in  another  state  prior  to  such  removal.51    In  a  number  of  jurisdictions 


497,  that  the  Colorado  court  had  juris- 
diction on  the  theory  that  the  wife's 
domicil   followed  the   husband's. 

Where  both  parties  resided  in  the 
state  of  A,  then  removed  to  the  state 
of  B,  where  the  husband  deserted  the 
wife  and  then  the  wife  returned  to  A 
and  procured  a  divorce  for  adultery 
committed  by  the  husband  in  the  state 
of  O  while  the  wife  resided  in  A, 
it  was  held  that  the  divorce  was  valid. 
Frary  v.  Frary,  10  N.  H.  61,  32  Am. 
Dec.  395. 

47.  Ala. — Harrison  v.  Harrison,  19 
Ala.  499.  La. — D'Auirlliers  v.  De 
Livandais,  32  La.  Ann.  605.  N.  Y. 
Barber  v.  Barber,  137  App.  Div.  665, 
122  N.  Y.  Supp.  452.  Pa.— Colvin  v. 
Eeed,  55  Pa.  375.  Eng.— Eatcliffe  v. 
Eatcliffe,  1  Sw.  &  Tr.  467,  29  L.  J. 
Mat.  171,  5  Jur.  (N.  S.)  714,  7  W.  R. 
726. 

The  English  doctrine  that  dissolubil- 
ity of  a  marriage  contract  depends 
upon  the  law  of  the  country  in  which 
it  was  solemnized  is  founded  on  the 
doctrine  of  perpetual  allegiance  and  is 
inconsistent  with  our  institutions. 
Thompson  v.  State,  28  Ala.  12. 

The  marriage  contract  is  sui  generis 
and  an  exception  to  the  rule  that  in 
actions  ex  contractu  the  lex  loci  con- 
tractus  prevails.  Shreck  V.  Shreck,  32 
Tex.  578,  5  Am.  Eep.  251. 

48.  Stanridge  v.  Stanridge,  31  Ga. 
223. 

49.  Ala. — Hanberry  v.  Hanberry,  29 
Ala.  719;  Thompson  v.  State,  28  Ala. 
12.     D.   C— Hatfield   v.    Hatfield,   6   D. 


C.  80.  111.— Ashbaugh  v.  Ashbaugh,  17 
111.  476.  Ind. — Wilcox  v..  Wilcox,  10 
Ind.  436.  Me. — Harding  v.  Alden,  9 
Me.  140,  23  Am.  Dec.  549.  Mass.— 
Franklin  v.  Franklin,  190  Mass.  349, 
77  N.  E.  48,  4  L.  E.  A.  (N.  S.)  145. 
Miss. — Jones  v.  Jones,  67  Miss.  195.  6 
So.  712,  19  Am.  St.  Eep.  299.  Mo. 
Stokes  v.  Stokes,  1  Mo.  320;  Pate  v 
Pate,  6  Mo.  App.  49.  N.  H.— Burgess 
V.  Burgess,  71  N.  H.  293,  51  Atl.  1074. 
Pa.— Smith  v.  Smith,  11  Pa.  Co.  Ct.  465 
Austin  v.  Austin,  4  Pa.  Co.  Ct.  368 
Taylor  v.  Taylor,  1  Chest.  Co.  Eep.  485 
Tex. — Jones  v.  Jones,  60  Tex.  451 
Shreck  v.  Shreck,  32  Tex.  578,  5  Am 
Eep.  251;  Hare  v.  Hare,  10  Tex.  355 
W.  Va.— Carty  v.  Carty,  73  S.  E.  310 
Wis. — Gleason  r.  Gleason,  4  Wis.  64 
Hubbell  r.  Hubbell,  3  Wis.  662,  62  Am 
Dec.  702;  Manlev  r.  Manley,  4  Chand 
96,  3  Pin.  390.  Eng.— Wilson  v.  Wilson, 
41  L.  J.,  Mat,  74,  L.  E.  2  P.  435,  27 
L.  T.  351,  20  W.  E.  891. 

Contra. —  Becket  r.  Becket,  17  B. 
Mon.  (Kv.)  370;  Allison  V.  Allison,  2 
Pa.  Co.  Ct.  671,  18  W.  N.  C.  508;  Nigh 
V.  Nigh,   2  Pa.  Co.  Ct.  574. 

As  to  the  Kentuckv  statutes,  see 
Porzel  v.  Perzel,  91  Kv.  634,  15  S.  W. 
658. 

50.  Norris  v.  Norris,  64  N.  H.  523, 
15  Atl.  19;  Foss  v.  Foss,  58  N.  H.  283; 
Batchelder  v.  Batchelder,  14  N.  H.  380} 
Lewis  v.  Lewis,  6  Kulp  (Pa.)  429. 

51.  Nicholas  v.  Maddox,  52  La.  Ann. 
1493,  27  So.  966;  Hopkins  t.  Hopkins, 
3  Mass.  157;  Brett  v.  Brett,  5  M<  tc. 
(Mass.)  233. 
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the  rule  as  to  the  length  of  residence  required  of  the  plaintiff  is  re- 
laxed if  the  cause  for  divorce  arose  in  the  state  in  which  the  plaintiff 
brings  his  suit  for  divorce.52  A  number  of  courts  have  held  an  action 
for  divorce  not  maintainable  for  matters  occurring  in  another  state 
if  the  same  would  not  be  sufficient  ground  for  divorce  in  the  state 
in  which  the  acts  occurred.53 

6.  Separate  Domicil  of  Husband  and  Wife.  —  To  the  general  rule 
that  the  husband's  domicil  determines  that  of  the  wife,54  the  follow- 
ing exceptions  are  recognized : 

The  wife  may  acquire  a  residence  separate  from  that  of  her  hus- 
band for  the  purpose  of  conferring  jurisdiction  upon  the  court  in  a 
suit  for  divorce/'5  Where  the  wife  separates  from  her  husband  or  is 
separated  from  him  by  reason  of  his  misconduct,  the  husband  and 
wife  may  on  this  account  acquire  separate  domiciles.56    If  the  husband 


Sawtell  v.  Sawtell,  17  Conn.  284,  held 
that  the  cause  of  divorce  did  not  arise 
subsequent  to  the  wife's  removal  to 
Connecticut,  where  the  wife  separated 
from  the  husband  in  New  York  because 
of  his  intemperance  and  he  continued 
to  drink  after  she  came  to  Connecticut. 

52.  111.— Dings  v.  Dings,  123  111.  App. 
318.  Md. — Adams  v.  Adams,  101  Md. 
506,  61  Atl.  628.  N.  J.— Duke  v.  Duke, 
70  N.  J.  Eq.  135,  62  Atl.  466.  affirmed, 
72  N.  J.  Eq.  940,  65  Atl.  1117.  Tenn. 
Carter  v.  Carter,  113  Tenn.  509,  82 
S.  W.  309.  Vt.—  Richardson  v.  Richard- 
son. 50  Vt.  119.  Wis.— Dutcher  v. 
Dutcher,  39  Wis.  651. 

53.  Edwards  v.  Green,  9  La.  Ann. 
317;  Sewall  v.  Sewall,  122  Mass.  156, 
23  Am.  Rep.  299;  Harteau  v.  Harteau, 
14  Pick.  (Mass.)  181,  25  Am.  Dec.  372; 
Smith  v.   Smith,   13   Gray   (Mass.)    209. 

In  Harrington  V.  Harrington,  68  N. 
H.  360,  44  Atl.  522,  the  court  declared 
conviction  of  crime  to  be  cognizable 
as  a  cause  for  divorce  only  in  the  juris- 
diction in  which  it  occurred. 

Bishop  v.  Bishop,  30  Pa.  412,  held 
that  a  statute  giving  the  court  jurisdic- 
tion on  the  ground  of  desertion  where 
the  parties  at  the  time  of  the  desertion 
were  domiciled  in  any  other  state  ap- 
plies only  to  domicil  in  some  other 
state  of  the  United  States. 

Watkins  v.  Watkins,  135  Mass.  83,. 
held  that  the  court  had  jurisdiction 
where  a  suit  was  brought  by  the  hus- 
band residing  in  another  state,  for  adul- 
tery occurring  in  Massachusetts,  where 
both  parties  then  resided  and  where 
the  wife  had  remained. 

54.  HI. — Ashbaugh  r.  Ashbaugh,  17 
HI.  476.     Ind.— Petty  v.  Petty,  42  Ind. 
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App.  443,  85  N.  E.  995;  Smith  v.  Smith. 
35  Ind.  App.  610,  74  N.  E.  1008.  Ky. 
Miller  r.  Miller,  141  Ky.  681,  133  S. 
W.  588.  La.— Neal  v.  Her  Husband, 
1  La.  Ann.  315.  Mass. — Kendrick  v. 
Kendrick,  188  Mass.  550,  75  N.  E.  151; 
Greene  V.  Greene,  11  Pick.  410.  N.  H. 
Masten  V.  Masten,  15  N.  H.  159.  N.  C. 
Smith  v.  Morehead,  59  N.  C.  360.  Pa. 
Ames  v.  Ames,  7  Pa.  Super.  456,  21  Pa. 
Co.  Ct.  257. 

55.  U.  S. — Cheever  v.  Wilson,  9 
Wall.  108,  19  L.  ed.  604.  111.— Hill  V. 
Hill,  166  111.  54,  46  N.  E.  751;  Chap- 
man v.  Chapman,  129  111.  386,  21  N.  E. 
806.  Ind. — Jenness  v.  Jenness,  24  Ind. 
355,  87  Am.  Dec.  335.  Kan.— Dunn  v. 
Dunn,  59  Kan.  773,  52  Pac.  69;  Johnson 
V.  Johnson,  57  Kan.  343,  46  Pac.  700. 
Ky.— Hall  v.  Hall,  102  Ky.  297,  43  S. 
W.  429;  Johnson  v.  Johnson,  12  Bush 
485.  Neb.— McConnell  v.  McConnell, 
37  Neb.  57,  55  N.  W.  292.  N.  Y.— 
Mellen  V.  Mellen,  10  Abb.  N.  C.  329; 
Vence  V.  Vence,  15  How.  Pr.  497.  Pa. 
Taylor  v.  Taylor,  1  Chest.  Co.  Rep.  485; 
Gale  v.  Gale,  13  W.  N.  C.  111.  Tex. 
McLean  v.  Randell  (Tex.  Civ.  App.), 
135  S.  W.  1116.  Wis.— Craven  v. 
Craven,  27  Wis.  418. 

56.  Ala. — Hanberry  v.  Hanberry,  29 
Ala.  719;  Harrison  v.  Harrison,  19 
Ala.  499.  Cal.— Moffatt  v.  Moffatt,  5 
Cal.  280.  Ga. — Lamont  v.  Lamont,  134 
Ga.  523,  68  S.  E.  96.  111.— Derby  v.  Der- 
by, 14  111.  App.  645;  Lazovert  v.  La- 
zovert,  14  111.  App.  653.  La.— Smith 
17.  Smith,  43  La.  Ann.  1140,  10  So.  248. 
Me.— Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549.  Mass. — Burtis  v.  Bur- 
tis.  161  Mass.  508,  37  N.  E.  740.  N. 
H. — Sworoski  v.  Sworoski,  75  N.  H.  1, 
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leaves  the  wife  behind  and  removes  to  another  state,  the  domiciles  of 
the  parties  may  thus  become  separated.57  The  maxim  that  the  wife's 
domicil  is  that  of  the  husband  does  not  apply  where  the  wife  seeks 
a  divorce  and  has  not  actually  resided  within  the  state  the  requisite 
period  but  relies  on  the  fact  that  the  husband  has  resided  therein.58 

7.  Raising  Question  of  Jurisdiction.  —  Not  only  may  the  court  ex- 
amine into  the  question  of  jurisdiction  of  its  own  motion  without  the 
raising  of  the  question  by  the  parties,  but  in  every  case  the  court  is 
bound  to  make  such  inquiry.59 

8.  Effect  of  Consent  and  Waiver.  —  The  consent  of  the  parties  can 
not  confer  jurisdiction  in  divorce  proceedings.60  And  the  same  is 
true  of  mere  admissions  of  jurisdictional  facts  by  the  defendant.01 
Furthermore,  the  requirement  of  residence  on  the  part  of  the  plaintiff 


70  Atl.  119;  Payson  v.  Payson,  34  N. 
H.  518.  N.  J.— Hibbert  r.  Hibbert,  72 
N.  J.  Eq.  778,  65  Atl.  1028.  N.  Y. 
Ackerman  v.  Ackerman,  200  N.  Y.  72, 
93  N.  E.  192,  affirming,  123  App.  Div. 
750,  10&  N.  Y.  Supp.  534;  Kansom  v. 
Ransom,  54  Misc.  410,  104  N.  Y.  Supp. 
198,  affirmed  in  125  App.  Div.  915, 
109  N.  Y.  Supp.  1143;  hi  re 
Colebrook,  26  Misc.  139,  55  N. 
Y.  Supp.  861.  Pa.— Colvin  v.  Peed,  55 
Pa.  375;  Taylor  v.  Taylor,  1  Chest. 
Co.  Eep.  485.  R.  I.— White  v.  White, 
18  R.  I.  292,  27  Atl.  506;  Ditson  V. 
Ditson,  4  P.  I.  87.  Tex. — Michael  v. 
Michael,  34  Tex.  Civ.  App.  630,  79 
S.  W.  74.  Utah.— State  v.  Morse,  31 
Utah  213,  87  Pac.  705,  7  L.  R.  A. 
(N.  S.)  1127.  Wash.— Buckley  v.  Buck- 
ley, 50  Wash.  213,  96  Pac.  1079.  Wis. 
Cook  v.  Cook,  56  Wis.  195,  14  N.  W. 
33,  443,  43   Am.  Rep.  706. 

57.  Ala. — Turner  v.  Turner,  44  Ala. 
437;  Thompson  v.  State,  28  Ala.  12. 
Ga.-^Gilmer  v.  Gilmer,  32  Ga.  685.  N. 
Y. — Woolworth  V.  Woolworth,  115  App. 
Div.  405,  100  N.  Y.  Supp.  865;  Geb- 
hard  v.  Gebhard,  25  Misc.  1,  54  N.  Y. 
Supp.  406.  Eng  —  Deck  v.  Deck,  2  Sw. 
&  Tr.  90,  29  L.  J.,  Mat.  129,  2  L.  T. 
543,  8  W.   R.   666. 

McGown  v.  McGown,  18  Misc.  708, 
43  N.  Y.  Supp.  745;  id.,  19  App.  Div. 
368,  46  N.  Y.  Supp.  2S5,  affirmed  in 
164  N.  Y.  558,  58  N.  E.  1089,  held  that 
a  married  woman  cannot  acquire  a  resi- 
dence in  a  foreign  state  for  the  pur- 
pose of  obtaining  a  divorce  therein,  if 
her  husband  be  domiciled  in  New  York. 
58.  Ark.— Wood  V.  Wood,  54  Ark. 
172,  15  S.  W.  459.  N.  Y—  Hewes  v. 
Hewes,  61  Hun  625,  16  N.  Y.  Supp. 
119.     N.   C— Schonwald   v.   Schonwald, 


55  N.  C.  367.  Wis. — Dutcher  v.  Dutcher, 
39   Wis.    651. 

Reason  for  Exceptions. — If  it  is  true 
that  the  domicil  of  the  wife  always 
follows  that  of  her  husband,  he  could 
go  to  a  state  in  which  adultery  is  no 
ground  for  divorce  and  commit  this 
act  at  will,  and  the  wife  would  be  un- 
able to  obtain  a  divorce.  Harteau  V. 
Harteau,  14  Pick.  (Mass.)  181,  25  Am. 
Dee.    372. 

Where  the  act  of  the  wife  was  wrong- 
ful in  remaining  in  the  state  separated 
from  the  husband,  it  was  held  that 
the  wife  acquired  no  domicil  for  the 
purpose  of  obtaining  a  divorce,  in  Suter 
v.  Suter,  72  Miss.  345,  16  So.  673. 

The  husband  cannot  prevent  the  wife 
from  acquiring  the  same  domicil  as 
his.  Ensign  v.  Ensign,  54  Misc.  289, 
291,  105  N.  Y.  Supp.  917,  affirmed  in 
120  App.  Div.  882,  105  N.  Y.  Supp. 
1114. 

Semble,  where  the  husband  goes  to 
America  and  the  wife  moves  to  Eng- 
land from  Jersey,  she  cannot  make  her 
husband  amenable  to  the  lex  fori  of 
her  new  domicil.  Le  Sueur  V.  Le 
Sueur,  45  L.  J.,  P.  73,  L.  R,  1  P.  D. 
139,  34  L.   T.   511,  24  W.  R.   616. 

59.  Beach  v.  Beach,  4  Okla.  359,  46 
Pac.   514. 

60.  Sharpe  v.  Sharpe,  134  Mo.  App. 
278,  114  S.  W.  584;  Schlicter  v.  Sehlic- 
ter,  10  Phila.  11,  30  Leg.  Int.  (Pa.)  84. 

61.  Bradfield  v.  Bradfield,  154  Mich. 
115,   117   N.   W.   588. 

Defendant  having  admitted  in  his 
answer  that  he  was  a  resident  of  New 
York  is  bound  thereby.  Doeme  v. 
Doeme,  96  App.  Div.  284,  89  N.  Y. 
Supp.   215. 
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cannot  be  waived  by  the  parties.62  However,  it  is  recognized  that 
there  is  a  proper  place  to  raise  the  question  of  jurisdiction  and  that 
so  far  as  the  party  objecting  to  the  same  is  concerned  he  may  waive 
his  right  to  object.6S 

III.  VENUE.  —  A.  In  General.  —  In  many  states,  the  question 
of  venue  in  divorce  suits  is  regulated  by  statute.64  As  to  whether  or 
not  a  failure  to  object  to  the  venue  amounts  to  a  waiver  of  the  objec- 
tion, a  conflict  of  authority  exists.65 

B.  As  Affected  by  Residence  of  Plaintiff.  —  In  many  jurisdic- 
tions the  rule  is  established  that  the  suit  for  divorce  must  be  brought 
in  the  county  in  which  the  plaintiff  resides.  However,  to  this  rule 
exceptions  are  frequently  annexed.66 

C.  As  Affected  by  Residence  of  Defendant.  —  In  many  juris- 


62.  Branch  1?.  Branch.  30  Colo.  499, 
71  Pac.  632;  Gamblin  r.  Gamblin,  52 
Tex.  Civ.  App.  479,  114  S.  W.  408. 

Williams  r.  Williams,  3  R,  I.  185, 
held  under  statute,  that  the  court  may 
in  its  discretion  dispense  with  the  rule 
requiring  three  years'  residence  on  the 
part   of  the  petitioner  for  divorce. 

63.  Johnson  17.  Johnson,  12  Bush 
(Kv.)  485;  Appeal  of  Newbold,  2  W.  N. 
C.  472,  8  Leg.  Int.  (Pa.)   114. 

Dutcher  v.  Dutcher,  39  Wis.  651, 
held,  that  the  plaintiff's  want  of  resi- 
dence is  a  personal  disability,  which 
may  be  cured  and  is  a  matter  in  abate- 
ment, not  in  bar  of  the  action  and 
must    be    specially    pleaded. 

64.  Ala. — Puckett  v.  Puckett,  56  So. 
585.  Ky. — Gooding  17.  Gooding,  19 
Kv.  L.  Rep.  967,  42  S.  W.  1123.  Mass. 
Banister  v.  Banister,  150  Mass.  280,  22 
N.  E.  900;  Moore  17.  Moore,  2  Mass. 
117.  Neb.— Aldrich  v.  Steen,  71  Neb. 
33,  LOO  N.  W.  311  judgment  modified, 
9s  N.  W.  445.  Wash.— Pfueller  v.  Su- 
perior Court  of  Snohomish  County,  14 
Wash.   115,  44  Pac.  123. 

The  power  to  change  the  venue  was 
recognized  in  People  r.  District  Court, 
30  Colo.  123.  69  Pac.  597,  notwith- 
standing a  statute  making  provision  as 
to  venue  and  silent  on  the  question  of 
change   of   venue. 

A  suit  for  divorce  is  not  a  civil  ac- 
tion within  a  statute  providing  for 
change  of  venue  in  civil  actions.  Mus- 
selman   v.  Musselman,  44  Ind.  106. 

65.  To  the  effect  that  the  require- 
ment is  waived  by  failure  to  object, 
see:  Tudor  v.  Tudor.  101  Ky.  530,  41 
S.  W.  768;  Gibbs  v.  Gibbs,  26  Utah 
382,    73    Pac.    641. 
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Contra.— Watts  1?.  Watts,  130  Ga.  683, 
61   S.   E.  593. 

In  Bruner  v.  Bruner  (Tex.  Civ.  App.). 
43  S.  W.  796,  the  court  declares:  "Or- 
dinarily, questions  of  venue  unless 
raised  by  a  plea  in  abatement,  are  re- 
garded as  waived,  but  such  is  not  the 
rule    in    divorce    cases." 

In  Powell  v.  Powell,  104  Ind.  18,  3 
N.  E.  639,  the  power  to  change  the 
venue   is    recognized. 

66.  Ala. — Reese  v.  Reese,  53  Ala. 
785.  111.— Way  v.  Way,  64  111.  406. 
Ind. — Ewing  v.  Ewing,  24  Ind.  468; 
Lewis  V.  Lewis,  9  Ind.  105.  la. — 
Smith  v.  Smith,  4  G.  Gr.  266.  Kan. 
Wesner  17.  O'Brien,  56  Kan.  724,  44 
Pac.  1090,  32  L.  R.  A.  289.  Me.— Hard- 
ing 15.  Alden,  9  Greenl.  140,  23  Am. 
Dec.  549.  Mass.— Squire  V.  Squire,  3 
Mass.  184;  Lane  V.  Lane,  2  Mass.  167. 
Mich. — Wright  17.  Genesee  Circuit 
Judge,  117  Mich.  244,  75  N.  W.  465. 
Minn. — State  l?.  District  Court  of  Blue 
Earth  County,  110  Minn.  501,  126  N. 
W.  133;  Hurning  17.  Hurning,  SO  Minn. 
373,  83  N.  W.  342  (later  modified  by 
statute).  Mo.— Pate  17.  Pate,  6  Mo. 
App.  49.  N.  Y.— Hall  v.  Hall,  6  N.  Y. 
St.  92.  Pa.  —  Sherwood's  Appeal, 
4  Atl.  455;  Austin  17.  Austin,  4  C.  P. 
Rep.  67;  Cain  17.  Cain,  5  Pa.  Co.  Ct. 
669.  S.  D.— Pugh  1?.  Pugh,  25  S.  D. 
7,  124  N.  W.  959,  32  L.  R.  A.  (N. 
S.)    954. 

Richardson  r.  Richardson,  2>  Mass. 
153,  held  that  a  libel  for  divorce  filed 
in  the  county  into  which  the  husband, 
the  libelant,  had  removed,  leaving  the 
wife  in  another  county,  will  not  be 
Lsustained. 
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dictions  suit  for  divorce  may,97  or  must,68  be  brought  in  the  county  in 
which  the  defendant  resides,  or  the  defendant  may  procure  a  change 
of  venue  to  the  county  in  which  said  defendant  resides.68 

IV.  PARTIES.  — A.  Parties  Plaintiff.  —  1.  Party  to  Mar- 
riage. —  Only  a  party  to  the  marriage  can  become  plaintiff  in  a  suit 
for  divorce.70 

2.  Parties  Under  Disability.  —  a.  Disabilities  Named.  —  The  chief 
disabilities  in  reference  to  parties  plaintiff  in  divorce  suits  are  cover- 
ture, infancy,  insanity.71 

b.  Coverture.  —  Although  formerly  the  wife,  as  a  party  plaintiff, 
was  compelled  to  bring  her  suit  for  divorce  by  her  next  friend,72  this 
practice  has  in  many  jurisdictions  been  abolished  and  the  wife  may 
institute  divorce  proceedings  without  a  next  friend.73 

c.  Infancy.  —  In  England  under  the  ecclesiastical  practice,  it  was 
the  custom  to  allow  suits  for  divorce  to  be  brought  by  infants  by  their 
next  friends  or  guardians.74  In  this  country,  an  infant  has  been  per- 
mitted to  maintain  a  suit  for  divorce75  without  guardian  or  next  friend, 
by  virtue  of  statutory  enactments.76 

d.  Insanity.  —  Several  courts  have  held  that  an  insane  person 
cannot  institute  a  suit  for  divorce77  even  by  his  guardian,78  the  right 
to  institute  such  suit  being  regarded  as  strictly  personal  and  dependent 


67.  Wiley  v.  Wiley,  27  Ala.  704; 
Eeese  v.  Reese,  23  Ala.  785;  Watts  v. 
Watts,  130  Ga.  683,  61   S.  E.  593. 

68.  Thompson  v.  Thompson,  2  Pa. 
Co.  Ct.  573;  Walton  V.  Walton,  96  Tenn. 
25,  33  S.  W.   561. 

69.  Cal. — Warner  v.  Warner,  100 
Cal.  11,  34  Pac.  523;  Usher  v.  Usher, 
36  Pac.  8.  Minn. — Hurning  v.  Hurn- 
ing,  80  Minn.  373,  83  N.  W.  342.  N.  Y. 
Stimson  v.  Stimson,  9  N.  Y.  Snpp.  238. 
Wis.— Moe  v.  Moe,  39  Wis.  308. 

70.  Anonvmous,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  171;  Van  Veghten  v.  Van 
Veghten,  4  Johns.  Ch.   (N.  Y.)   501. 

71.  It  is  recognized  that  a  suit  for 
divorce  may  be  filed  by  the  plaintiff, 
in  forma  pauperis.  Robertson  v.  Rob- 
ertson,  3   Paige    (N.  Y.)    387. 

A  spendthrift  must  file  suit  for  di- 
vorce in  his  own  name;  it  cannot  be 
filed  by  his  guardian.  Winslow  v.  Win- 
slow,  7  Mass.  95;  Richardson  v.  Rich- 
ardson,   50    Vt.    119. 

72.  Jones  v.  Jones,  2  Barb.  Oh.  (N. 
Y.)  146;  Robertson  v.  Robertson,  3 
Paige  (N.  Y.)  387;  Wood  v.  Wood,  8 
Wend.    (N.    Y.)    357. 

73.  Cal.— Kashaw  v.  Kashaw,  3  Cal. 
312.  Neb. — Greene  V.  Greene,  49  Neb. 
546,  68  N.  W.  947,  34  L.  R.  A.  110, 
59   Am.  St.  Rep.  560.     *T.  J.— Amos  v. 


Amos,  4  N.  J.  Eq.  171.  N.  Y.— Tippel 
v.  Tippel,  4  How.  Pr.  346;  Shore  v. 
Shore,  2  Sandf.  715;  Kirby  V.  Kirby,  1 
Paige  261.  Pa. — Everett  V.  Everett, 
8  Kulp  112,  16  Pa.  Co.  Ct.  599,  5  Pa. 
Dist.  160.  Tex.— Wright  v.  Wright,  3 
Tex.    168. 

74.  See  the  following  English  de- 
cisions: Barham  V.  Barham,  1  Hag. 
Con.  5;  Bowzer  v.  Ricketts,  1  Hag. 
Con.  213;  Brown  v.  Brown,  2  Rob.  Eccl. 
302. 

75.  Besore  v.  Besore,  49  Ga.  378. 

76.  Jones  v.  Jones,  18  Me.  308. 

77.  Bradford  v.  Abend,  89  111.  78, 
31  Am.  Rep.  67;  Iago  V.  Iago,  66  111. 
App.  462,  reversed  in  168  111.  339,  48 
N.  E.  30;  Birdzell  v.  Birdzell,  33  Kan. 
433,  6  Pac.  561,  52  Am.  Rep.   539. 

78.  Birdzell  v.  Birdzell,  33  Kan.  433, 
6    Pac.   561,   52   Am.   Rep.   539. 

'  Mohler  v.  Shanks'  Estate,  93  Iowa 
273,  61  N.  W.  981,  34  L.  R.  A.  161, 
based  on  the  ground  that  the  plaintiff 
was  required  to  verify  the  petition  in 
person. 

Birdzell  V.  Birdzell,  35  Kan.  638,  11 
Pac.  907,  held  that  although  an  in- 
sane wife  cannot  be  a  plaintiff  in  a 
suit  for  divorce,  equity  may  intervene 
if  there  be  no  other  adequate  remedy. 
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upon  the  volition  of  the  plaintiff.79  However,  other  courts  have  held 
that  insanity  of  the  plaintiff  is  not  a  bar  to  a  suit  for  divorce  instituted 
by  his  or  her  guardian  or  next  friend.80 

B.  Parties  Defendant.  —  1.  The  Difficulties  Stated.  —  Two  dif- 
ficulties arise  in  divorce  suits  in  reference  to  parties  defendant  under 
disability :  the  question  as  to  the  right  to  bring  such  proceedings  in 
any  event;  and  the  necessity  of  having  a  guardian  for  such  person 
appointed.81 

2.  Coverture.  —  The  present  practice  in  the  United  States  allows 
suits  for  divorce  to  be  brought  against  married  women  in  their  own 
names.82 

3.  Infancy.  —  In  the  absence  of  statute,  suits  for  divorce  against 
infants  are  governed  by  the  general  rules  applicable  to  suits  brought 
against  infants,  to-wit,  that  defence  be  made  by  the  infants'  guardi- 
ans.83 

4.  Insanity.  —  In  England,  the  right  to  maintain  a  suit  for  dis- 
solution of  marriage  against  a  lunatic  is  denied.84  Two  American 
authorities  have  sanctioned  the  bringing  of  actions  for  divorce  on  the 
ground   of   adultery    against    insane    persons.85      Furthermore,     one 


79.  Worthy  V.  Worthy,  36  Ga.  45, 
91  Am.  Dec.  75S. 

80.  Ala. — Mims  v.  Mima,  33  Ala.  98. 
Mass. — Cowan  r.  Cowan,  139  Mass.  377, 
1  N.  E.  152;  Garnett  V.  Garnett,  114 
Mass.  377;  Denny  v.  Denny,  8  Allen 
311.  Eng. — Baker  v.  Baker,  49  L.  J. 
P.  49.  L.  R,  5  Pro.  Div.  142,  42  L.  T. 
332,  28  W.  R.  630,  affirmed,  49  L.  J., 
P.  83,  L.  R.  6  Pro.  Div.  12;  Woodgate 
v.  Taylor,  2  Sw.  &  Tr.  512,  30  L.  J., 
Mat.  197,  5  L.  T.  119. 

A  decree  of  divorce  is  unnecessary 
if  the  party  was  insane  when  married, 
but  is  conducive  to  good  order  and 
decorum,  and  to  the  peace  and  con- 
science of  the  party  seeking  it.  Rawdon 
r.  Rawdon,  28  Ala.  565. 

In  Thayer  v.  Thayer,  9  R.  I.  377,  it 
is  held  that  where  a  suit  for  divorce  is 
irstituted  by  an  insane  person,  per- 
sonal notice  to  the  insane  person  of  the 
pendency  of  the  petition,  although  ex- 
pedient in  some  cases,  is  not  necessary 
when  such  person  is  a  minor  without 
means  of  his  own  and  the  petition  is 
preferred   by   his    father. 

81.  Where  a  suit  for  divorce  was 
brought  by  a  wife  against  a  spendthrift 
husband,  his  guardian  was  made  a  party 
so  as  to  subject  the  estate  of  the  ward 
to  the  payment  of  suit  money  and  ali- 
mony. Sturgis  v.  Sturgis,  51  Ore.  10, 
93  Pac.  696.  15  L.  R.  A.   (N.  9.)   1034. 

82.  Kirby    v.    Kirby,    1    Paige    (N. 
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Y.)  261.  Contra,  under  earlier  prac- 
tice. Meldora  r.  Meldora,  4  Sandf. 
(N.  Y.)    721. 

83.  Wood  r.  Wood,  2  Paige  (N.  Y.) 
108. 

The  parents  of  an  infant  defendant 
to  a  divorce  suit  are  not  proper  parties 
to  the  suit  and  cannot  intervene.  E. 
B.  v.  E.  C.  B.,  8  Abb.  Pr.   (N.  Y.)   44. 

84.  Bawden  r.  Bawden.  2  Sw.  & 
Tr.  (Eng.)  417;  31  L.  J.,  Mat.  94; 
8  Jur.  (N.  S.)  157;  6  L.  T.  27;  10  W. 
R.   292. 

In  England,  the  House  of  Lords  de- 
cided that  a  husband  may  maintain  a 
suit  for  divorce  against  his  insane  wife 
on  the  ground  of  adultery.  Mordaunt 
V.  Mordaunt,  41  L.  J.,  'Mat.  (Eng.) 
42;  L.  R.  2  P.  3S2;  26  L.  T.  812;  "20 
W.  R.  553;  Mordaunt  v.  Moncrieffe, 
43  L.  J.  Mat.  49;  L.  R.  2  H.  L.  374; 
30  L.  T.  649;  23  W.  R.  12. 

This  latter  case,  however,  turns  up- 
on a  statute  (20  and  21  Vict.,  c.  85, 
§31),  giving  the  husband  a  very  com- 
prehensive right  to  institute  divorce 
proceedings   for   such   cause. 

85.  Broadstreet  V.  Broadstreet,  7 
Mass.  474;  Rathbun  V.  Rathbun,  40 
How.  Pr.   (N.  Y.)    32S. 

These  decisions  may  be  defended  for 
the  reason  that  adultery  is  regarded 
as  both  a  social  and  moral  offense.  See 
Matchin  v.  Matchin,  6  Pa.  332,  47  Am. 
Dec.  466. 
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authority  sanctions  this  practice  where  adultery  is  not  the  ground  for 
divorce.88 

C.  Parties  Other  Than  Husband  and  Wife.  —  1.  When  Prop- 
erty Rights  Involved.  —  In  many  cases  it  is  both  necessary  and  proper 
to  join  as  parties  defendant  to  a  suit  for  divorce  persons  claiming 
an  interest  in  property  which  may  be  divided  in  such  suit,87  or  alleged 
fraudulent  grantees  claiming  an  interest  in  property  which  may  be 
affected.88 

2.  State.  —  For  many  purposes,  the  state  is  regarded  as  a  party 
to  divorce  proceedings  owing  to  the  public  interest  in  the  matter,89 
for  the  purpose  of  opposing  such  proceeding,90  or  to  make  sure  that 
there  is  sufficient  cause  for  divorce.91  Furthermore,  in  many  states 
provision  is  made  by  statute  for  the  giving  of  notice  to  the  prosecuting 
attorney  or  a  similar  officer,92  where  the  defendant  has  been  served 
by  publication,93  or  the  suit  for  divorce  is  undefended,94  or  where  there 
are  children  of  tender  years  involved.95     In  some  jurisdictions,  such 


86.  Garnett  v.  Garnett,  114  Mass. 
379,  19  Am.  Rep.  369,  based  on  the 
Broadstreet  case,  supra. 

In  Frieseke  v.  Frieseke,  138  Mich. 
458,  101  N.  W.  632,  an  action  for  di- 
vorce was  brought  against  an  insane 
person.  The  court  neither  sanctions  nor 
condemns  the  practice. 

"Where  defendant  in  a  suit  for  divorce 
is  insane,  a  decree  may  be  rendered 
against  him  for  a  cause  committed  be- 
fore he  became  insane.  His  next 
friend  may  prosecute  a  writ  of  error 
to  reverse  the  decree.  Iago  v.  Iago, 
168  111.  339,  48  N.  E.  30,  reversing  66 
111.    App.   462. 

87.  This  question  will  be  discussed 
in  a  subsequent  section  dealing  with 
distribution    of    property. 

88.  This  question  will  be  discussed 
in  a  subsequent  section  dealing  with 
alimony  and  the  enforcement  of  one's 
right    to    alimony. 

In  a  suit  for  divorce,  where  it  is 
alleged  that  the  defendant  conspired 
with  others  to  cause  the  plaintiff  to  be 
adjudged  insane,  such  persons  are  not 
necessary  or  proper  parties  to  the  suit. 
Musselman  v.  Musselman,  44  Ind.  106. 

Where  creditors  of  the  husband 
claimed  that  the  wife's  divorce  suit 
was  instituted  in  collusion  with  the 
husband  to  defeat  such  creditors' 
rights,  it  was  held  that  such  creditors 
could  not  appear  and  resist  the  peti- 
tion for  divorce,  although  the  creditors 
or  any  member  of  the  bar  as  amicus 
curiae  could  suggest    such    collusion    to 


the  court.     Stearns  v.   Stearns,  10  Vt, 
540. 

Persons  liable  to  refund  money  won 
from  husband  at  gambling  may  be 
made  parties.  Cain  v.  McHarry,  2  Bush. 
(Ky.)   263. 

89.  Bacon  v.  Bacon,  43  Ind.  App. 
218,  86  N.  E.  1030;  Yeager  v.  Yeager, 
43  Ind.  App.  313,  87  N.  E.  144;  Mc- 
Makin   v.   McMakin,   68   Mo.   App.   57. 

90.  Franklin  v.  Franklin.  40  Mont. 
348,  106  Pac.  353,  26  L.  R.  A.  (N. 
S.)    490. 

91.  Allen  v.  Allen  (Conn.),  46  Atl. 
242,  82  Am.  St.  Rep.  135,  49  L.  R. 
A.  142. 

Swan  v.  Harrison,  2  Coldw.  (Tenn.) 
534,  held  that  the  legal  representatives 
of  the  state  cannot,  in  divorce  cases, 
interpose  as  a  party  on  behalf  of  the 
public,  but  that  the  court  trying  the 
case  must  see  that  all  the  substantial 
provisions  of  the  law  are  complied  with, 
before  it  is  authorized  to  dissolve  the 
marriage. 

92.  Willcox  v.  Wayne  Circuit  Judge, 
83  Mich.  1,  47  N.  W.  29. 

However,  it  is  not  made  the  duty  of 
the  court  to  require  his  appearance. 
Green  v.  Green,  7  Ind.  113. 

93.  Green   v.  Green,  7  Ind.  113. 

94.  State  v.  Friedley,  151  Ind.  404, 
51  N.  E.  473;  State  V.  Brinneman,  120 
Ind.  357.  22  N.  E.  332;  Scott  v.  Scott, 
17  Ind.  309;  Lee  v.  Lee,  19  Wash.  355, 
53   Pac.   349. 

95.  Willcos  r.  Wavne  Circuit  Judge, 
83     Mien.    1,    17     N.    \V.    29;      Lautour 
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public  officer  is  permitted  to  tile  pleadings  governed  by  the  same  rules, 
so  far  as  applicable,  as  those  by  which  the  defendant's  pleadings  are 
governed.00  Moreover,  he  is  allowed  to  introduce  evidence  and  enter 
fully  into  the  defence  of  the  case.97 

3.  Co-Respondents.  —  Although  it  is  not  the  custom  to  join  the  per- 
son with  whom  the  adultery  alleged  as  ground  for  divorce  was  com- 
mitted as  party  defendant  in  the  suit  for  divorce,  in  some  jurisdic- 
tions such  person  is  permitted  to  demand  a  copy  of  the  summons  and 
complaint  at  any  time  before  the  entry  of  judgment  and  to  appear  and 
defend  so  far  as  the  issues  affect  him,98  and  even  to  demand  a  jury 
trial  on  the  issue  involving  him;1'9  to  cross-examine  the  plaintiff's  wit- 
nesses and  to  testify  and  subpoena  witnesses,1  if  no  defense  be  made 
by  the  defendant.2 

V.  INTERLOCUTORY  PROCEEDINGS.  —  A.  Often  Necessary. 
In  many  suits  for  divorce,  it  becomes  necessary  that  interlocutory  relief 
be  obtained.3 

B.  Injunction.  —  In  rare  cases,  it  is  recognized  that  the  court 
may  by  injunction  prevent  interference  with  the  parties  to  the  suit 
for  divorce  during  the  pendency  of  the  suit.4 

C.  Writ  of  Ne  Exeat.  —  In  a  number  of  suits  for  divorce  a  writ 
of  ne  exeat  has  issued  to  prevent  one  of  the  parties  from  leaving  the 
jurisdiction5  after  the  suit  for  divorce  had  been  instituted.6 

D.  Physical  Examination.  —  Particularly  in  suits  for  divorce  on 
the  ground  of  impotency,  it  is  the  recognized  practice  for  the  court 
in  its  discretion  to  order  the  physical  examination7  of  one  or  both8  of 
the  parties.  The  court  should  not  order  such  an  examination  except 
in  his  presence  or  under  his  immediate  supervision.9  Furthermore, 
the  court  may  refuse  to  make  such  an  order  where  deemed  inadvisable, 


v.  Queen's  Proctor,  10  H.  L.  Cas. 
(Eng.)  685,  11  Eng.  Keprint  1193,  33 
L.  J.  Mat.  89;  10  Jur.  (N.  S.)  325; 
10   L.    T.   611;    12   W.   E.   611. 

96.  Eggarth  v.  Eggarth,  15  Ore.  626, 
16  Pac.   650. 

97.  Creamer  v.  Creamer,  36  Ga.  618. 

98.  Under  N.  Y.  Code  Civ.  Proc, 
§1757,  subd.  2,  as  amended  by  acts, 
1S99,  c.  661;  Boiler  v.  Boiler,  111  App. 
Div.  240,  97  N.  Y.  Supp.  609;  Bixa 
v.  Eixa,  35  Misc.  227,  11  N.  Y.  Supp. 
815,   10   N.   Y.   Ann.   Cas.   119. 

99.  Rixa  V.  Bixa,  supra. 

1.  Clay  v.  Clay,  21  Hun  (N.  Y.) 
609. 

2.  Burke  v.  Burke,  5  Misc.  319,  26 
N.  Y.  Supp.  57,  distinguishing  Clay  v. 
Clay,  21   Hun  609. 

In  England,  by  20  &  21  Vict.,  c.  85, 
§28,  upon  petition  by  the  husband  for 
divorce  a  vinculo  for  adultery,  he  must 
make  the  alleged  adulterer  a  co-respon- 
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dent  to  the  petition  unless  excused  by 
the  court;  if  the  wife  be  the  peti- 
tioner, the  court  may  direct  that  the 
co-respondent  be  joined  in  the  action. 
The  parties  may  insist  on  having  ttfe 
fact    tried    by   jury. 

3.  See  also,  infra,  XXV,  C. 

4.  Friend  v.  Friend,  Wright  (Ohio) 
639;  Northledge  v.  Northledge,  6  R. 
(Eng.)   660;  70  L.  T.  815. 

5.  Denton  v.  Denton,  1  Johns.  Ch. 
(N.  Y.)  364;  Holcomb  V.  Holcomb,  49 
Wash.   498,  95  Pac.   1091. 

6.  Bylandt  v.  Bylandt,  6  N.  J.  Eq. 
28. 

7.  N.  Y. — Newell  v.  Newell,  9  Paige 
25.  Vt. — Le  Barron  V.  Le  Barron,  35 
Vt.  365.  Eng.— S.  v.  E.,  31  L.  J.,  Mat. 
164;   B.  v.  L.,  16  W.  E.  943. 

8.  Anonymous,  89  Ala.  291,  7  So. 
100,   7   L.   R.   A.   425. 

9.  Page  v.  Page,  51  Mich.  88,  16 
N.  W.  245. 
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for  example,  on  account  of  the  advanced  age  of  the  party  in  question.10 
VI.  PROCESS.  —  A.  Service  Necessary.  —  It  is  essential  that 
the  defendant  in  a  suit  for  divorce  be  duly  served  with  process11  to 
render  the  decree  of  divorce  valid.12  This  rule  is  imperative  and  the 
courts  of  the  United  States  cannot  dispense  with  the  same.13  In 
England,  however,  the  court  may  in  its  discretion  dispense  altogether 
with  service  on  the  defendant.  Not  only  is  service  of  process  essen- 
tial, but  it  is  advisable  that  the  fact  of  service  should  appear  of 
record.14 

B.  Personal  Service.  —  Personal  service  on  the  defendant  in 
suits  for  divorce  is  the  recognized  and  best  method  of  service.15  The 
same  must  comply  with  the  rules  of  the  respective  jurisdictions.16  In 
certain  states,  it  is  sufficient  to  make  service  on  the  agent  or  attorney 
of  a  non-resident17  or  absent  spouse.18  Furthermore,  such  service  in 
a  county  within  the  state  other  than  that  in  which  the  defendant  re- 
sides has  been  held  sufficient.19    It  should  always  be  made  to  appear 


10.  Shafto  v.  Shaf to,  28  N.  J.  Eq.  34. 
The  court   will   not   compel  the   wife 

to  submit  to  a  further  examination  if 
she  has  already  been  examined  by  a 
competent  surgeon  whose  testimony  can 
be  obtained  to  show  such  incapacity. 
Devanbagh  v.  Devanbagh,  5  Paige  (N. 
Y.)   554,  28  Am.  Dec.  443. 

11.  Conn. — In  re  Hotchkish,  1  Root 
355.  Ga.— Parish  v.  Parish,  32  Ga.  653. 
Kan. — Litowich  v.  Litowich,  19  Kan. 
451,  27  Am.  Eep.  145.  N.  Y. — Borden  v. 
Fitch,  15  Johns.  121,  8  Am.  Dec.  225; 
Eailie  V.  Bailie,  30  App.  Div.  461,  52 
N.  Y.  Supp.  228.  Pa.— Love  V.  Love, 
10  Phila.  453,  30  Leg.  Int.  86.  Tenn. 
Temple   v.   Temple,   13  Lea  160. 

12.  Doughty  v.  Doughty,  27  N.  J. 
Eq.    315. 

The  question  as  to  the  effect  of  de- 
fective process  is  dealt  with  in  subse- 
quent sections  in  reference  to  the  cor- 
rection and  modification  of  decrees  of 
divorces  and  the  impeachment  of  such 
decrees    by    collateral    attack. 

13.  la. — McClellan  V.  McClellan,  2 
Iowa  312.  Ohio. — Ferrel  V.  Ferrel,  1 
Ohio  Dec.  (Reprint)  135,  2  West.  Law 
J.  427.  Eng. — Matrimonial  Causes  Act, 
1857,  20  and  21  Vict,,  c.  85,  §42;  Cook 
v.  Cook,  28  L.  J.,  Mat.  5;  Deane  v. 
Deane,  4  Jur.  (N.  S.)  148;  Appleyard 
v.  Appleyard,  L.  E.  3   P.   257. 

14.  Mass. — Com.  v.  Blood,  97  Mass. 
538.  Minn. — Fowler  v.  Cooper,  81  Minn. 
19,  83  N.  W.  464.  Neb. — Atkins  v.  At- 
kins, 9  Neb.  191,  2  N.  W.  466.  Pa. 
Oakley  v.  Oakley,  11  Pa.  Co.  Ct.  572,  1 
Pa.    Dist.    781    (mere    notice    by    rois- 


tered letter  is  not  sufficient) ;  Long  v. 
Long,  1  Pa.  Co.  Ct.  572  (if  subpoena  by 
mistake  is  for  a  divorce  a  vinculo,  in- 
stead of  a  divorce  a  mensa,  the  same 
may  be  corrected  by  rule). 

Indorsement  on  summons  of  "action 
for  divorce"  was  held  sufficient  where 
the  action  was  for  a  separation.  Eu- 
dolph  v.  Eudolph,  12  N.  Y.  Supp.  81, 
19    Civ.    Proc.    424. 

Under  statute  it  was  held  in  Bratton 
v.  Bratton,  79  Ind.  588,  that  failure  to 
serve  a  summons  in  an  action  for  di- 
vorce is  not  a  cause  for  setting  aside 
the  service  or  quashing  the  writ,  but 
merely  cause  for  a  continuance  of  the 
case. 

15.  See  Simonds  v.  Allen,  33  111. 
App.  512;  Austin  v.  Austin,  4  C.  P. 
Eep.    (Pa.)    67. 

16.  Del. — Palmer  v.  Palmer.  4  Penne. 
402,  57  Atl.  533.  Mass.— Smith  v. 
Smith,  9  Mass.  422.  N.  J.— Challender 
v.  Challender,  65  N.  J.  Eq.  9,  59  Atl. 
643;   Stone   v.  Stone,  25  N.  J.  Eq.  445. 

A  constable  or  private  person  cannot 
serve  a  summons  in  a  suit  for  divorce, 
at  least  in  Massachusetts.  Leavitt  v. 
Leavitt,  135  Mass.  191;  Brown  v. 
Brown,   15    Mass.    389. 

17.  McClellan  v.  McClellan,  2  Iowa 
312. 

18.  Lachaud  v.  His  Wife,  10  La. 
Ann.   156. 

19.  Brown  v.  Brown,  10  Neb.  349, 
6  N.  W.  397;  Austin  v.  Austin,  4  C. 
P.  Eep.    (Pa.)    67. 

In  Ohio,  where  defendant  resides  in 
a  county  other  than  that  of  plaintiff's 
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that  such  service  has  been  duly  made.20  If  the  service  appears  to  be 
deficient,  the  court  may  refuse  to  hear  the  cause  until  proper  service 
has  been  given.21 

In  Another  state.  —  In  many  jurisdictions,  it  is  held  sufficient  to 
serve  the  defendant  personally  in  a  state  other  than  that  in  which 
the  suit  for  divorce  has  been  brought.22  In  other  jurisdictions  this 
power  is  denied.23 

C.  Service  by  Publication.  —  1.  What  It  Avails.  —  Service  upon 
the  defendant  in  suits  for  divorce  may  be  by  publication,  according  to 
the  statutes  and  decisions  of  a  majority  of  the  states  of  the  union.24 
However,  the  situation  is  not  exactly  the  same  as  in  cases  of  personal 
service.  Although  the  decree  for  divorce  is  as  valid  as  if  the  defend- 
ant had  been  personally  served,25  the  proceeding  is  in  rem,  the  res 


residence,  public  notice  must  be  given 
in  a  newspaper.  Harter  v.  Harter,  5 
Ohio  319. 

20.  In  divorce  cases,  it  must  al- 
ways clearly  appear  that  service  of 
a  subpoena  has  been  made  within  the 
jurisdiction.  Shetzler  v.  Shetzler,  2 
Edw.  Ch.  (N.  Y.)  584. 

An  affidavit  by  the  plaintiff's  broth- 
er that  he  served  the  summons  and 
complaint  is  insufficient  proof  of  serv- 
ice. Fawcett  v.  Fawcett,  29  Misc. 
673,  61   N.  Y.  Supp.  108. 

There  must  be  proof  that  the  person 
on  whom  the  summons  and  complaint 
were  served  was  in  fact  the  defendant 
named  therein,  otherwise,  the  divorce 
will  not  be  granted.  Delling  v.  Dell- 
ing,  34  Misc.   122,  69  N.  Y.  Supp.  479. 

21.  Eandall  r.  Eandall,  7  Mass.  502. 
Personal  service  of  a  subpoena  upon 

a  defendant  in  state  prison  is  regular 
in  a  suit  for  divorce.     Phelps  v.  Phelps, 

7  Paige    (N.  Y.)    150. 

22.  Mass. — Labotiere    v.    Labotiere, 

8  Mass.  383.  ■  Minn.— Sodini  v.  Sodini, 
94  Minn.  301,  102  N.  W.  861,  110  Am. 
St.  Eep.  371.  N.  J.— Potts  v.  Potts 
(N.  J.  Ch.),  42  Atl.  1055.  Ohio.— Hol- 
land v.  Holland,  11  Ohio  Dec.  (Be- 
print)  760,  29  Wkly  Law  Bui.  98.  Eng. 
Deck  v.  Deck,  2  Sw.  &  Tr.  90;  29  L. 
J.,  Mat.  129;  2  L.  T.  542;  8  W.  E. 
666. 

In  Keene  v.  Keene,  2  W.  N.  C.  (Pa.) 
492,  the  court  refused  to  delegate  a 
sheriff  in  another  state  to  serve  a  non- 
resident, the  court  having  no  jurisdic- 
tion over  officers  outside  the  common- 
wealth. Personal  service  by  anyone 
was  held  sufficient. 

23.  Burton  v.   Burton,   45    Hun    (N. 
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Y.)  68;  Payne  v.  Payne,  18  Pa.  Co. 
Ct.  34;  Harvey  V.  Harvey,  2  W.  N.  C. 
(Pa.)  225,  overruled  in  93  Pa.  133; 
Conrad  v.  Conrad,  1  Lack.  Jur.  (Pa.) 
34. 

The  following  cases  in  Pennsylvania 
are  overruled:  Snyder  v.  Snyder,  10 
Phila.  306,  32  Leg.  Int.  40;  Snyder  v. 
Snyder,  1  W.  N.  C.  (Pa.)  187,  10  Phila. 
306,  32  Leg.  Int.  40. 

24.  Ala,— Thompson  v.  State,  28  Ala. 
12.  Ind. — McFarland  v.  McFarland,  40 
Ind.  458.  Ind.  Ter.— White  V.  White,  2 
Ind.  Ter.  35,  47  S.  W.  355.  Kan.— 
Wesner  V.  O'Brien,  1  Kan.  App.  416, 
42  Pac.  1098.  Ky.— Ehyms  V.  Ehyms,  7 
Bush  316.  La. — Connella  v.  Connella, 
114  La.  950,  38  So.  690;  Butler  v.  Wash- 
ington, 45  La.  Ann.  279,  12  So.  356, 
19  L.  E.  A.  814;  Larquie  v.  Larquie,  40 
La.  Ann.  457,  4  So.  335.  Mich. — Bent- 
ley  v.  Hosmer,  110  Mich.  626,  68  N.  W. 
650,  69  N.  W.  660.  Mo.— Stone  v. 
Stone,  134  Mo.  App.  242,  113  S.  W. 
1157.  N.  Y. — Donnelly  v.  West,  66  How. 
Pr.  428.  N.  C— King  V.  King,  84  N. 
C.  32.  Ore. — Northcut  V.  Lemery,  8 
Ore.  316.  Pa.— Banks  V.  Banks,  189 
Pa.  196,  42  Atl.  Ill,  43  W.  N.  C.  354, 
29  Pittsb.  Leg.  J.  (N.  S.)  251;  Green 
v.  Green,  13  Pa.  Co.  Ct.  671;  Austin 
v.  Austin,  4  C.  P.  Eep.  67;  Briggs  v. 
Briggs,  2  C.  P.  Eep.  64.  R.  I.— Dit- 
son  v.  Ditson,  4  R.  I.  87.  Tex. — Hare 
V.  Hare,  10  Tex.  355;  Griffin  i\  Griffin, 
54  Tex.  Civ.  App.  619,  117  S.  W.  910; 
St  unit  r.  Cole,  42  Tex.  Civ.  App.  478, 
92  S.  W.  1040.  Utah.— State  v.  Morse, 
31  Utah  213,  87  Pac.  705,  7  L.  R. 
A.    (N.   S.)    1127. 

25.  Harrison  v.  Harrison,  19  Ala. 
499. 
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being  the  status  of  the  plaintiff  in  relation  to  the  defendant.'1''  There- 
fore, the  court  on  mere  service  by  publication  cannot  render  a  decree 
of  alimony,27  nor  settle  the  title  to  land  not  within  the  court's  juris- 
diction,28 nor  decree  that  the  defendant  shall  not  marry  again,29  nor 
judicially  determine  the  question  as  to  whether  the  party  served  by 
publication  is  then  living.30  Several  courts  have  declared  that  statutes 
permitting  this  practice  should  be  strictly  construed,31  and  must  be 
strictly  complied  with.32  Other  courts  insist  upon  a  substantial  com- 
pliance only33  and  recognize  a  presumption  that  such  service  is  reg- 
ular and  valid.34 

If  service  by  publication  be  defective,  the  court  cannot  grant  the 
divorce,35  although  the  suit  need  not  be  dismissed.  The  court  may 
grant  a  continuance  to  allow  a  new  service  to  be  perfected.30 


26.  Ellison  v.   Martin,   53    Mo.   575. 

27.  Baker  v.  Jewell,  114  La.  726,  38 
So.  532. 

See,  also,  the  subsequent  section  deal- 
ing  with   alimony. 

28.  Rodgers  v.  Rodgers,  56  Kan.  483, 
43  Pae.  779. 

See,  also,  the  subsequent  section  deal- 
ing with  division  of  property. 

29.  Garner   v.   Garner,   56   Md.    127. 

30.  Hunter  v.  Hunter,  111  Cal.  261, 
43   Pac.  756. 

31.  Shrader  V.  Shrader,  36  Fla.  502, 
18  So.  672;  Rodgers  v.  Nichols,  15  Okla. 
579.   83    Pac.   923. 

32.  Israel  v.  Arthur,  7  Colo.  5,  1 
Pac.   438. 

33.  Day  V.  Nottingham,  160  Ind. 
408,  66  N.  E.  998;  Atkins  V.  Atkins,  9 
Neb.    191,    2    N.    W.    4G6. 

34.  Finch  v.  Frymire  (Tenn.),  36 
S.  W.  883. 

Unless  the  judgment  for  divorce  af- 
firmatively shows  that  personal  serv- 
ice of  summons  could  well  have  been 
made,  it  is  not  void  for  the  reason 
that  service  of  the  summons  was  by 
publication.  State  v.  Doyle,  107  Minn. 
498,  120  N.  W.  902. 

35.  Mich. — Freeman  v.  Freeman,  1 
Mich.  480.  Ohio. — Carr  v.  Carr,  7  Ohio 
Dec.  (Reprint)  136,  1  Wkly.  Law  Bui. 
151.  Okla. — Cordray  v.  Cordrav,  19 
Okla.  36,  91  Pac.  781.  Pa.— Appeal  of 
Gilbert,  15  W.  N.  C.  466,  affirming  16 
Phila.    83,    40    Leg.    Int.    484. 

36.  Chase  v.  Chase,  61  N.  H.  123. 
Defective  service  by  publication  can 

be  attacked   only  directly.     Belknap  v. 
Belknap   (Iowa),  131   X.W.  734. 

Who  Are  Non-residents. — A  judgment 
of  divorce  against  a  resident  cited  as 


a  non-resident  is  void.  Elmore  v.  John- 
son, 121  La.  277,  46  So.  310. 

If  the  defendant  is  merely  temporari- 
ly absent  and  expects  to  return,  the 
court  will  not  proceed  upon  a  notice  in 
a  newspaper.  Mace  v.  Mace,  7  Mass. 
212. 

The  husband  cannot  sue  the  wife  as 
a  non-resident  when  she  is  absent  from 
the  state  in  obedience  to  his  will,  or 
is  confined  in  an  asylum  or  other  place 
with  no  power  to  respond  to  the  sum- 
mons. Newcomb's  Exrs.  v.  Newcomb, 
13   Bush    (Ky.)    544,   26   Am.  Rep.   222. 

Extraterritorial  Operation  of  Divorce 
on  Publication. — Divorce  on  construct- 
ive service  is  recognized  by  comity  in 
such  states  as  have  adopted  the  policy 
of  such  proceedings  by  similar  legisla- 
tion. Smith  v.  Smith,  43  La.  Ann. 
1140,  10   So.  248. 

Under  Kansas  statute  (Laws,  1907, 
c.  1S4),  the  recognition  and  enforce- 
ment of  foreign  decrees  of  divorce 
based  on  service  by  publication  is  made 
obligatory  in  Kansas,  under  the  option 
given  by  the  decision  of  Haddock  v. 
Haddock,  201  U.  S.  562,  26  Sup.  Ct. 
525,  50  L.  ed.  867,  to  each  state  to 
give  such  decision  whatever  efficacy  it 
may  be  entitled  to  consistent  with  its 
public  policy.  McCormick  V.  McCor- 
mick,    82    Kan.    31,    107   Pac.   546. 

A  state  is  not  bound  under  the  full 
faith  and  credit  clause  to  recognize  as 
against  its  own  citizens,  a  divorce  ob- 
tained by  publication  in  a  state  other 
than  that  of  the  matrimonial  domicil. 
Toncray  v.  Toncrav  (Tenn.),  131  S. 
W.   977. 

In  Lousiana,  a  judgment  on  service  on 
the  defendant  wife  by  causing  a  curator 
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2.  Proof  of  Non-Residence.  —  The  customary  method  of  proving 
the  non-residence  of  the  defendant  for  service  by  publication  is  by 
affidavit.  Such  affidavit  forms  no  part  of  the  service  but  is  only  in- 
tended as  evidence  tending  to  show  that  due  service  has  been  made.37 
It  has  been  held  that  such  affidavit  should  allege  that  the  defendant 
is  a  non-resident  and  cannot  be  served  within  the  state.38  .Moreover, 
the  action  should  be  duly  designated.30 

One  eourt  has  held  that  such  affidavit  may  be  verified  on  informa- 
tion and  belief;40  another  has  declared  such  a  verification  to  be,  at 
most,  irregular  and  that  it  does  not  make  the  decree  void.41 

One  court  has  held  such  affidavit  to  be  a  condition  precedent  to 
publication.4-  while  another  has  declared  that  the  same  may  be  filed 
after  the  first  notice  of  publication.43 

Although  unimportant  defects  in  the  affidavit  may  be  disregarded,44 
the  affidavit  may  be  so  defective  as  to  prevent  the  court  from  acquiring 
jurisdiction.45 


ad  hoc  to  be  appointed  to  represent 
her,  and  through  whom  she  is  cited 
without  notice  to  the  wife,  is  an  ab- 
solute nullity,  the  husband  having 
abandoned  his  wife  in  France.  Cham- 
pon  V.  Champon.  40  La.  Ann.  28,  3  i 
So.   397. 

37.  Ensign  v.  Ensign,   45  Kan.   612,  \ 
26  Pac.  7. 

38.  However,  it  is  not  fatal  to  omit 
this  allegation  of  impossibility  of  serv-  ' 
ice    within    the    state.      McFarlanc    v. 
Cornelius,  43  Ore.  513,  73  Pac.  325,  74 
Pac.   468. 

Contra. — In  Hendrix  v.  Hendrix,  103 
Mo.  App.  40,  77  S.  W.  495,  is  was  held 
that  if  the  affidavit  fails  to  allege  that 
defendant  cannot  be  served  "in  this 
state,"  by  omitting  the  words  in  this 
state,  the  service  is  void  and  the  court 
fails    to    acquire    jurisdiction. 

Paddock  v.  Paddock  (Mo.  App.),  91 
S.  W.  398,  held  that  the  omission  of 
the  allegation  that  defendant  cannot 
be  served  "in  this  state"  is  not  fatal 
where  it  is  alleged  that  defendant  is 
a    non-resident. 

Where  a  statute  requires  an  affidavit 
that  the  defendant's  "residence"  is 
unknown,  an  affidavit  as  to  "where- 
abouts" is  insufficient.  Young  v. 
Young  (Tex.  Civ.  App.),  127  S.  W. 
898. 

The  affidavit  is  not  fatally  defective 
for  failing  to  give  the  defendant's 
postoffice  address.  Carr's  Admr.  v. 
Carr,  92  Ky.  552,  18  S.  W.  453. 

Proof  of  Non-Residence. — The  return 
of   the    sheriffs    of    two    counties    show- 


ing that  defendant  is  not  in  either 
county  is  not  sufficient  evidence  to  sup- 
port an  application  for  an  order  of 
publication  on  the  ground  that  defend- 
ant is  out  of  the  limits  of  the  state. 
Godfrey    v.    Godfrey,    27    Ga.    466. 

Allegation  of  Venue. — The  affidavit 
need  not  allege  the  venue  if  the  peti- 
tion lays  the  venue.  Burnes  v.  Burnes, 
61  Mo.  App.  612. 

39.  It  is  sufficient  to  designate  the 
action  "an  action  to  obtain  a  divorce." 
Eoberts  v.  Fagan,  76  Kan.  536,  92 
Pac.   559. 

40.  Bonsell  v.  Bonsell,  41   Ind.   476. 

41.  Thompson  v.  Thompson,  35  App. 
Cas.    (D.   C.)    14. 

42.  Priestman  v.  Priestman,  103 
Iowa   320,   72   N.   W.   535. 

43.  Ensign  V.  Ensign,  45  Kan.  612, 
26    Pac.    7. 

44.  Pettiford  v.  Zoellner,  45  Mich. 
358,   8   N.   W.   57. 

45.  Cordray  v.  Cordray,  19  Okla.  36, 
91    Pac.    781. 

Untrue  statements  in  the  affidavit 
will  not  make  the  decree  absolutely 
void.  Defendant  may  have  actual  no- 
tice and  thus  be  estopped  from  having 
the  judgment  set  aside.  Larimer  v. 
Knoyle,   43   Kan.   338,   23   Pac.   487. 

It  is  unnecessary  to  mention  the  hus- 
band's property  in  the  affidavit  to  give 
the  court  jurisdiction  as  to  such  prop 
ertv.  Goore  V.  Goore,  24  Wash.  139, 
63  *Pae.  1092. 

Failure  to  show  steps  taken  to  learn 
defendant's  residence  might  be  consid- 
ered  on   a   motion    for   leave   to   file   an 


Vol.  VII 


DIVORCE  757 

3.  Order  for  Publication.  —  The  order  for  publication  in  divorce 
suits  is  governed  by  the  same  rules  as  those  applicable  to  such  orders 
in  general.48  A  mere  irregularity  in  the  order  for  publication  (for 
example,  the  failure  of  the  clerk  of  the  court  to  sign  the  order)  will 
not  affect  the  judgment.47 

4.  Publication.  —  Great  care  should  be  exercised  in  the  matter  of 
publication.  A  mistake  in  the  publication  in  the  name  of  the  defend- 
ant, "Emily  Burge"  being  erroneously  described  as  "Emma  Burge," 
was  held  fatal  to  the  jurisdiction  of  the  court  in  a  suit  for  divorce.48 


answer  after  a  default  decree.  Smith 
v.  Smith,  3  Ore.  363. 

Refusal  to  allow  a  new  affidavit  in 
place  of  a  defective  one,  held  not  error 
in  Patterson  v.  Patterson,  57  Kan.  275, 
46   Pac.    304. 

Affidavit  of  plaintiff  alone  as  to  de- 
fendant's non-residence  was  held  in- 
sufficient in  Hall  v.  Hall,  23  Abb.  N. 
C.  295,  10  N.  Y.   Supp.   223. 

As  to  statutes  on  affidavits  for  pub- 
lication, see  Becklin  v.  Becklin,  99 
Minn.    307,   109    N.    W.   243. 

Approved  Forms. — The  following  af- 
fidavit was  held  sufficient  in  Roberts  v. 
Fagan,  76  Kan.  536,  92  Pac.  559:  "Hat- 
tie  Roberts,  of  lawful  age,  being  first 
duly  sworn,  on  her  oath  says:  That  she 
is  the  plaintiff  in  the  above-entitled 
action;  that  on  the  30th  day  of  April, 
1902,  said  plaintiff  filed  a  petition  in 
the  district  court  of  the  above  named 
county  and  state,  against  said  defend- 
ant, W.  A.  Roberts;  that  said  action 
is  an  action  to  obtain  a  divorce;  that 
said  defendant  is  a  non-resident  of  the 
?tate  of  Kansas,  and  that  personal 
service  of  summons  cannot  be  had 
upon  said  defendant  within  the  state 
of  Kansas;  and  that  plaintiff  wishes  to 
obtain  service  upon  said  defendant  by 
publication. ' ' 

Tn  Goore  v.  Goore,  24  Wash.  139,  63 
Pac.  1092,  the  court  held  the  following 
form  of  affidavit  for  publication,  omit- 
ting the  formal  parts,  to  be  sufficient: 
"W.  C,  being  sworn,  on  oath  deposes 
and  says  that  he  is  the  attorney  for  the 
plaintiff  in  the  above  entitled  action, 
and  as  such  attorney  therein  makes  this 
affidavit  for  and  on  behalf  of  the  plaint- 
iff in  said  action;  that  he  believes  that 
the  defendant  in  said  action  is  not  a 
resident  of  the  state  of  W.,  and  can- 
rot  be  found  therein,  but  that  his  place 
isidence  is  unknown  to  said  plaint- 
i  1  this  affiant,  and  that  said  ac- 
tion   was    brought    by   plaintiff   against 


said  defendant  for  the  purpose  of  se- 
curing the  dissolution  of  the  bonds  of 
matrimony  existing  between  said  plaint- 
iff and  defendant  under  subdivisions  4 
and  5  of  the  last  clause  of  subdivision 
6  of  section  5716  of  the  2nd  vol.  of  Bal- 
linger's  Code  and  statutes  of  said  stale, 
and  that  good  grounds  for  said  action 
of  divorce  exist  in  favor  of  said  plaint- 
iff against  said  defendant." 

An  affidavit  made  and  filed  by  the 
solicitor  of  the  complainant,  stating 
that,  as  such,  he  had  made  diligent 
search  and  inquiry  for,  and  as  to  the 
place  of  residence  and  whereabouts  of 
the  defendant,  and,  after  such  search 
and  inquiry,  was  unable  to  find  the  de- 
fendant, or  his  exact  whereabouts;  that 
his  last  known  place  of  residence  was 
in  S.  city,  county  of  C,  state  of  M., 
and  that  to  the  best  of  his  knowledge 
and  belief,  derived  from  such  search 
and  inquiry,  the  defendant  was  then  a 
resident  of  the  state  of  M.,  was  held 
{  to  be  a  sufficient  affidavit  to  warrant 
service  by  publication.  Morrison  v. 
Morrison,   64  Mich.   53,  30  N.  W.  903. 

46.  For  illustration  see:  Brant  v. 
Brant,  71  N.  J.  Eq.  66,  71  Atl.  350. 

47.  7»i  re  James'  Estate,  99  Cal.  374, 
33  Pac.  1122,  37  Am.  St.  Rep.  60; 
McDermott  v.  Gray,  198  Mo.  266,  95 
S.   W.   431. 

48.  Burge  v.  Burge,  94  Mo.  App.  15. 
67   S.  W.   703. 

In  Jenne  v.  Jenne,  7  Mass.  94,  a  mis- 
take in  the  maiden  name  of  the  plaint- 
iff, Saunders  having  been  printed  for 
Launders,  vitiated  the  notice. 

On  the  statutes  in  Mississippi  as  to 
length  of  publication  in  divorce  suits, 
see  Plummer  v.  Plummer,  37  Miss.  185. 

In  Goore  r.  Goore,  24  Wash.  139,  63 
Pac.  1092,  a  summons  in  the  following 
form  (omitting  formal  parts)  was  pub- 
lished: "The  State  of  Washington  to 
the  said  defendant,  E.  G.:  You  are 
hereby  summoned  to  appear  within  six- 
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5.  Notice  of  Publication.  —  In  several  instances  it  has  been  held 
that  where  the  requisite  notice  of  publication  has  not  been  given,  the 
decree  of  divorce  granted  on  such  defective  service  is  ineffectual40  or 
void.50 

6.  Proof  of  Publication.  —  It  is  the  fact  of  service  and  not  the 
proof  of  the  same  which  gives  the  court  jurisdiction/'1  Therefore,  it 
is  not  fatal  to  the  decree  of  divorce  if  such  proof  be  not  filed  until  after 
the  entry  of  the  decree  of  divorce.52 

D.  Waiver  of  Process.  —  1.  Express  Waiver.  —  Although  in  many 
jurisdictions  it  is  recognized  that  the  defendant  in  a  suit  for  divorce 
may  waive  service  of  process,  it  is  declared    to    be    bad    practice.53 

2.  By  Appearance.  —  It  has  been  repeatedly  held  that  a  valid54 
entry  of  appearance  or  actual  appearance,55  particularly  where  there 
has  been  an  appearance  coupled  with  the  filing  of  an  answer56  by  the 
defendant  in  divorce  proceedings  or  by  his  attorney57  is  sufficient  to 


ty  days  after  the  date  of  the  first  pub- 
lication of  this  summons,  to  wit,  within 

sixty  days  after  the  day  of  , 

A.  D.  ,  and  defend  the  above-en- 
titled action  in  the  above  entitled  court, 
answer  the  complaint  of  the  plaintiff 
therein,  and  serve  a  copy  of  your  an- 
swer upon  the  undersigned  attorney  for 
plaintiff  at  his  office  below  stated;  and, 
in  case  of  your  failure  so  to  do,  judg- 
ment will  be  rendered  against  you  ac- 
cording to  the  demand  of  the  complaint 
which  has  been  filed  with  the  clerk 
of  said  court.  The  object  of  said  ac- 
tion is  to  obtain  a  judgment  and  de- 
cree of  said  court  in  favor  of  said 
plaintiff  against  you,  forever  dissolv- 
ing the  bonds  of  matrimony  existing  be- 
tween said  plaintiff  and  you,  and  for- 
ever divorcing  said  plaintiff  from  you, 
upon  the  ground  of  abandonment  of 
the  plaintiff  by  you  for  one  year  pre- 
vious to  the  15th  day  of  December,  A. 
I).  1899,  for  the  cruel  treatment  of 
plaintiff  by  you.  and  for  your  neglect 
and  refusal  to  make  suitable  provision 
for  your  family,  for  the  awarding  of 
the  custody  of  Catherine,  A.  G.,  and 
Charles  A.  G.,  minor  children  of  plaint- 
iff and  yourself,  to  plaintiff  during  their 
minority,  and  of  the  equitable  dis- 
tribution to  plaintiff  of  the  property, 
real  and  personal,  of  plaintiff  and  your- 
self. W.  C,  attorney  for  plaintiff. 
P.  O.  address  W.,  W.  county,  W.  Date 
of  last  publication,  February  1,  1900." 

49.  Britton  V.  Britton,  45  N.  J.  Eq. 
88,  15  Atl.  266. 

50.  Ackerman  v.  Aekerman,  123  App. 
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Div.   750,   108   N.   Y.   Supp.   534;    Stan- 
ton v.  Crosby,  9  Hun   (N.  Y.)   370. 

51.  In  re  Newman 's  Estate,  75  Cal. 
213,  16  Pac.  887,  7  Am.  St.  Eep.  146; 
Zahorka  v.  Geith.  129  Wis.  498,  109 
N.    W.    552. 

52.  Zahorka  v.  Geith,  129  Wis.  498, 
109   N.  W.  552. 

53.  Palmer  r.  Palmer,  4  Penne. 
(Del.)  402,  57  Atl.  533. 

In  Weatherbee  v.  Weatherbee,  20 
Wis.  499,  such  waiver  was  given  a 
rather   strict  construction. 

54.  Brown  v.  Dann,  71  Kan.  73(3,  81 
Pac.  471. 

55.  Conn. — Morrill  v.  Morrill,  83 
Conn.  479,  77  Atl.  1.  Ga. — Standridge 
V.  Standridge,  31  Ga.  223.  Ky.— Ma- 
guire  v.  Maguire,  7  Dana  181.  N.  H. 
White  v.  White,  60  N.  H.  210.  N.  Y. 
Bieh  V.  Eieh,  88  Hun  566,  34  N.  Y. 
Supp.   854. 

56.  Conn. — Sanford  r.  Sanford,  5 
Day  353.  Pa— Renz  v.  Renz,  22  W.  N. 
C.  226.  S.  D—  Pollock  V.  Pollock,  9 
S.  D.  48,  68  N.  W.  176.  Utah.— Gibbs 
v.  Gibbs,  26  Utah  382,  73  Pac.  641. 

57.  La.— Castell  v.  Castell,  28  La. 
Ann.  91.  N.  J. — Storms  v.  Storms,  71 
N.  J.  Eq.  549,  64  Atl.  700.  N.  Y.— Free- 
man l?.  Freeman,  57  Misc.  400,  109  N. 
Y.  Supp.  705,  order  reversed,  126  App. 
Div.  601,  110  N.  Y.  Supp.  686. 

Hendrick  v.  Biggar,  66  Misc.  576, 
122  N.  Y.  Supp.  162,  held  that  appear- 
ance by  attorney  was  sufficient  to  give 
jurisdiction   of  a   co-respondent. 

Contra.  De  Niceville  V.  De  Niceville, 
37    L.    J.,    Mat.    (Eng.)    43;    Milne    v. 
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confer  jurisdiction  upon  the  court  to  grant  a  divorce.58  Even  if  such 
entry  of  appearance  be  procured  by  fraud  and  duress,  it  is  held  to 
give  the  court  colorable  jurisdiction  and  that  the  proceedings  are  not 
void  of  necessity.59 

3.  By  Acknowledgment  of  Service.  —  It  has  been  held  in  this 
country  that  acknowledgment  of  service  by  the  defendant  in  a  suit 
for  divorce  is  not  sufficient  to  confer  jurisdiction  upon  the  court.*0 

VII.  INITIAL  PLEADING.  —  A.  General  and  Specific  Rules. 
Although  the  pleadings  in  divorce  suits  are  governed  today  by  the 
general  rules  applicable  to  pleadings  in  civil  actions,  many  specific 
and  peculiar  rules  have  been  established  in  reference  to  the  same. 

Although  a  libel,  bill,  complaint  or  petition  for  divorce  is  to  be  liber- 
ally construed  as  to  matters  of  form,  doubtful  statements  are  to  be 
construed  strictly  against  the  pleader.61  As  in  other  cases,  irrelevant 
and  impertinent62  matter  is  improper,03  and  may  be  struck  out  and 
mere  surplusage  disregarded.64 

B.  Allegation  of  Residence.  —  It  is  well  settled  that  the  petition 
for  divorce  must  contain  an  allegation  of  residence  on  the  part  of  the 
plaintiff  within  the  jurisdiction05  of  sufficient  length  to  entitle  plaintiff 
to  a  divorce.66 


Milne,  4  Sw.  &  Tr.  183;  34  L.  J.,  Mat. 
(Eng.)    143. 

58.  Wood  t\  Wood  (Del.),  74  Atl. 
376,  held  that  service  must  be  pro- 
cured in  a  suit  for  divorce  and  cannot 
be  waived  by  the  appearance  of  the 
defendant    or   by   counsel. 

59.  Maher  v.  Title  Guarantee  & 
Trust  Co.,  95  111.  App.  365. 

60.  Ferrel  V.  Ferrel,  1  Ohio  Dec.  (Re- 
print) 135,  2  West.  Law  J.  427;  Bit- 
tinger  V.  Bittinger,  4  Pa.  Dist.  441. 

In  Dunn  v.  Dunn,  4  Paige  (N.  Y.) 
425,  an  agreement  to  accept  irregular 
service  as  regular  was  held  to  be  suffi- 
cient. 

61.  Havs  v.  Havs,  40  Ind.  App.  471, 
S2  N.  E.  90. 

Allegation  of  Good  Faith.— In  filing 
the  petition  must  be  made,  in  the  pe- 
tition to  make  the  judgment  a  valid 
one,  according  to  Mengel  v.  Mengel,  145 
Iowa  737,  120  N.  W.  72,  122  N.  W.  899. 

Jurisdictional  facts  must  appear  in 
the  petition,  according  to  McGee  v.  Me- 
Gee  (Mo.  App.),  143  S.  W.  77;  Robin- 
son v.  Robinson,  149  Mo.  App.  733,  129 
S.  W.  725;  Pate  v.  Pate,  6  Mo.  App. 
49.  Contra,  Smith  v.  Smith,  48  Mo. 
App.  612,  holding  it  to  be  sufficient  if 
jurisdictional  facts  appear  in  the  entire 
record. 

Such  facts  must  appear  on   the  face 


of  the  proceedings.     Reeves  v.  Reeves, 
12  Phila.  188,  34  Leg.  Int.   (Pa.)    115. 

62.  Price  v.  Price  (N.  J.  Eq.),  3  Atl. 
729. 

63.  Snover  v.  Snover,  10  N.  J.  Eq. 
261. 

64.  Moore  v.  Moore,  7  Phila.  (Pa.) 
308. 

Dating  Petition. — If  the  cause  for  di- 
vorce must  continue  to  exist  at  the 
tinje  the  petition  is  filed,  the  same  is 
defective  if  dated  before  it  is  filed. 
When  drawn  at  a  considerable  distance 
it  should  not  be  dated,  thus  leaving 
the  date  of  filing  to  be  regarded  as 
the  date  of  the  petition.  Davis  v.  Da- 
vis, 37  N.  H.  191. 

65.  Fla.— Prall  v.  Prall,  58  Fla.  496, 
50  So.  867;  Phelan  v.  Phelan,  12  Fla. 
449.  La.— Blake  v.  Dudley,  111  La. 
1096,  36  So.  203.  Mo.— Cheatham  v. 
Cheatham,  10  Mo.  296.  Mont.— Bump- 
ing V.  Rumping,  'iC,  Mont.  39,  91  Pac. 
1057,  12  L.  R.  A.  (N.  S.)  1197.  N.  H. 
White  v.  White,  5  N.  H.  476.  Wash. 
Luce  V.  Luce,  15  Wash.  608,  47  Pac.  21. 

66.  Ala. — Martin  v.  Martin,  55  So. 
632;  Crossman  v.  Crossman,  33  Ala. 
486.  Cal.— Bennett  v.  Bennett,  28  Cal. 
599.  Fla. — Beekman  v.  Beekman,  53 
Fla.  858.  43  So.  923;  Gredler  v.  Gredler, 
36  Fla.  372,  18  So.  762.  Ind.— Panther 
V.  Canther,  46  Ind.  App.  504,  91   N.  E. 
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A  conflict  of  authority  exists  as  to  the  necessity  of  alleging  the 
county  in  which  the  plaintiff  resides.07  If  the  petition  does  not  con- 
tain the  proper  allegations  in  respect  to  residence,  the  court  fails 
to  acquire  jurisdiction.68  This  defect  may  be  taken  advantage  of  by  a 
motion  in  arrest  of  judgment,09  or  it  may  be  urged  for  the  first  time 
on  appeal.70 


813.  Mich.— Bradfield  v.  Bradfield,  154 
Mich.  115,  117  N.  W.  588,  15  Det.  Leg. 
N.  660.  Mo.— Stone  v.  Stone,  134  Mo. 
App.  242,  113  S.  W.  1157;  Coulter  v. 
Coulter.  124  Mo.  App.  149,  100  S.  W. 
1134.  N.  H.— Hopkins  v.  Hopkins,  35 
N.  H.  474.  N.  J. — Metzler  v.  Metzler 
(N.  J.  Eq.),  69  Atl.  965;  Blauvelt  v. 
Blauvelt.  68  N.  J.  Eq.  59,  59  Atl.  567. 
Okla  — Beach  v.  Beach,  4  Okla.  359,  46 
Pae.  514.  Tex. — McLean  v.  Eandell 
(Tex.  Civ.  App.),  135  S.  W.  1116. 

"Next." — It  is  held  essential  in  Mis- 
souri that  the  residence  be  alleged  to 
have  been  a  certain  time  "next"  be- 
fore the  filing  of  the  petition.  For 
more  than  one  year  "continuously"  is 
not  sufficient.  Johnson  v.  Johnson,  95 
Mo.  App.   329,   68   S.  W.  971. 

Nor  is  an  allegation  of  residence  more 
than  one  year  before  the  filing  of  the 
petition.  Carter  v.  Carter,  88  Mo.  Aop. 
302. 

The  omission  of  the  word  "next" 
makes  the  petition  fatally  defective. 
Keller  v.  Keller  (Mo.  App.),  129  S.  W. 
492.  See  also  Martin  v.  Martin  (Ala.), 
55  So.  632. 

Residence  "one  whole  year  last 
past"  does  not  mean  a  whole  calendar 
year  from  January  1st  to  the  next  Jan- 
uary 1st,  but  one  year  before  the  filing 
of  the  petition.  Hinrichs  v.  Hinrichs, 
84  Mo.  App.  27. 

The  petition  should  allege  residence 
so  as  to  show  that  it  is  not  made  up 
of  different  periods  aggregating  a  year, 
but  one  whole  particular  year  next  be- 
fore the  filing  of  the  petition.  Collins 
v.  Collins,  53  Mo.  App.  470. 

The  allegation  of  residence  was  held 
sufficient  in  the  following  cases:  Mo. 
Garver  v.  Garver  (Mo.  App.),  130  S.  W. 
369;  Stone  V.  Stone,  134  Mo.  App.  242, 
113  S.  W.  1157.  N.  C— Moore  v.  Moore, 
130  N.  C.  333,  41  S.  E.  943.  Tex. 
Gamblin  v.  Gamblin,  52  Tex.  Civ.  App. 
479,  114  S.  W.  408;  Owens  v.  Owens,  40 
Tex.  Civ.  App.  641,  90  S.  W.  664. 

The  allegation  was  held  insufficient 
in  Parrish  v.  Parrish,  52  Ore.  160,  96 
Pac.  1066. 
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Forms. — It  is  sufficient  to  allege  that 
the  plaintiff  has  been  for  more  than 
two  years  a  resident  of  the  state  and 
that  the  plaintiff  has  lived  at  X.  Burns 
V.  Burns,   13  Fla.  369. 

It  is  sufficient  to  designate  plaintiff 
as  "A.  B.,  of  C.  county."  Parker  v. 
Parker,  61  111.  369. 

Where  plaintiff  is  required  to  be  an 
inhabitant  of  the  state  it  is  not  suffi- 
cient to  allege  that  he  is  a  citizen  of 
the  county.  Haymond  v.  Haymond,  74 
Tex.  414,  12  S.  W.  90. 

It  was  held  sufficient  to  allege  that 
plaintiff  resides  in  the  state  and  has 
resided  therein  five  years  prior  to  the 
commencement  of  the  suit.  Needles  v. 
Needles  (Tex.  Civ.  App.),  54  S.  W. 
1070. 

Alleging  that  plaintiff  "now  resides 
and  for  some  while  has  resided,  in  this, 
G.  county"  is  prima  facie  equivalent  to 
the  expression  "usually  resides."  Loeh- 
nane  v.  Lochnane,  78  Ky.  467. 

67.  Such  allegation  is  held  necessary 
in  Young  v.  Young,  18  Minn.  90;  John- 
son v.  Johnson,  3  Pa.  Dist.  166;  Powell 
V.  Powell,  3  Del.  Co.  Ct.  (Pa.)  206. 

It  is  held  unnecessary  in  Gant  v. 
Gant,  49  Mo.  App.  3,  disapproving  6  Mo. 
App.  49;  Werz  v.  Werz,  11  Mo.  App. 
26. 

An  allegation  of  residence  in  X 
county  is  sufficient,  the  court  judicially 
knows  that  such  county  is  within  the 
state.  Strode  v.  Strode,  3  Bush.  (Ky.) 
227,  96  Am.  Dec.  211. 

68.  Gordon  v.  Gordon,  128  Mo.  App. 
710,  107  S.  W.  410;  Cole  V.  Cole,  3  Mo. 
App.  571. 

But  see  In  re  McNeil's  Estate,  155 
Cal.  333,  100  Pac.  1086,  to  the  effect 
that  the  question  of  the  sufficiency  of 
the  allegation  of  residence  of  plaintiff 
cannot  be  raised  in  a  collateral  attack 
on  the  decree. 

69.  Stansbury  v.  Stansbury,  118  Mo. 
App.  427,  94  S.  W.  566. 

70.  Ramsdell  v.  Ramsdell,  47  Wash. 
444,  92  Pac.  278. 

Proof  of  Residence. — Residence  of 
plaintiff    must    be    proved    by    at    least 
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C.  Allegation  of  Marriage.  —  As  a  rule  a  divorce  cannot  be  ob- 
tained unless  there  has  been  a  valid  subsisting  marriage.71  Accord- 
ingly, the  petition  must  allege  the  marriage  of  the  parties,72  and  should 
state  the  day,  month  and  year  of  such  marriage,73  as  well  as  the  place 
of  marriage.74  If  the  petition  fails  to  contain  such  an  allegation  it 
is  bad  on  general  demurrer.75  However,  the  defendant  will  be  deemed 
to  have  waived  this  objection  if  such  objection  be  made  for  the  first 
time   upon  the  introduction  of  evidence  of  the   fact  of  marriage.70 

D.  Allegation  op  Grounds  for  Divorce.  —  1.  In  General.  —  The 
allegations  in  the  petition  of  the  grounds  for  divorce  should  be  made 
with  as  much  certainty  as  can  reasonably  be  expected,77  in  legal  lan- 
guage and  with  details  as  to  acts,  persons,  times  and  places,78  so  that 
the  court  will  be  enabled  to  see  that  the  case  demands  legal  inter- 
ference.79 

In  certain  cases,  the  facts  may  be  so  inadequately  stated  that  the 
petition  may  be  held  bad  on  general  demurrer.80 

A  conflict  of  opinion  exists  as  to  the  sufficiency  of  an  allegation  of 
the  cause  for  divorce  in  the  words  of  the  statute.81 


two  resident  freeholders  and  household- 
ers in  Indiana.  See  Burns'  Eev.  St., 
1894,  §1043;  Horner's  Eev.  St.,  1897, 
§1031;  Driver  v.  Driver,  153  Ind.  88, 
54  N.  E.  389;  Powell  v.  Powell,  53  Ind. 
513. 

71.  Zule  V.  Zule,  1  N.  J.  Eq.  96. 
The  exception  to  this  rule  occurs  in 

cases  wherein  by  statute  it  is  provided 
that  where  a  party  has  been  deceived 
into  going  through  the  ceremony  of 
marriage  with  one  already  married  that 
the  person  imposed  upon  may  obtain  a 
divorce. 

72.  Brinckle  v.  Brinckle,  10  Phila. 
(Pa.)  1,  4  Leg.  Gaz.  180,  30  Leg.  Int. 
36;   Wright  v.  Wright,  6  Tex.  3. 

73.  Brinckle  v.  Brinckle,  10  Phila. 
(Pa.)    144. 

74.  Greenlaw  v.  Greenlaw,  12  N.  H. 
200. 

75.  Andrews  v.  Andrews,  75  Tex. 
609,  12  S.  W.  1124. 

76.  Cuneo  v.  De  Cuneo,  24  Tex.  Civ. 
App.  436,  59  S.  W.  284. 

If  the  allegation  of  marriage  be  not 
denied,  the  issue  on  the  question  is 
waived,  according  to  Harman  V.  Har- 
lan, 16  111.  85. 

Proof  of  Marriage. — There  must  be 
proof  of  marriage  aside  from  the  ad- 
missions in  the  pleadings.  Simons  v. 
Simons,  13  Tex.  468;  Belyew  v.  Belyew 
(Tex.   Civ.   App.),   32   S.   W.   40. 

The  question  must  be  passed  upon  by 
the   jury    before   the   court   can    decree 


a  divorce,  according  to  Stafford  v.  Staf- 
ford, 41  Tex.  111. 

Form  of  Allegation. — It  is  a  sufficient 
averment  of  marriage  that  on  a  date 
named,  the  plaintiff  whose  maiden  name 

was  ,   was   lawfully    and   legally 

married  to  defendant.  Farley  v.  Far- 
ley, 94  Ala.  501,  10  So.  646,  33  Am. 
St.   Eep.   141. 

77.  Gillardon  v.  Gillardon,  15  W.  N. 
C.   (Pa.)  528. 

78.  la. — Pinkney  v.  Pinkney,  4  G. 
Gr.  324.  Mo.— Stokes  v.  Stokes,  1  Mo. 
320.  N.  H—  White  v.  White,  45  N.  H. 
121.  N.  Y.— Walton  V.  Walton,  20  How. 
Pr.  347,  32  Barb.  203.  N.  C— Everton 
v.  Everton,  50  N.  C.  202.  Tex.— Wright 
v.  Wright,  3  Tex.  168. 

79.  Ferris  v.  Ferris,  8  Conn.  166. 

If  the  allegations  in  the  bill  be  not 
specific,  on  motion  they  should  be  made 
so.     Eie  V.  Eie,  34  Ark.  37. 

80.  Anonymous,  11  Abb.  Pr.  (N.  Y.) 
231. 

81.  This  form  of  allegation  was  held 
sufficient  in  the  following  cases:  Eealf 
v.  Eealf,  77  Pa.  31;  Appeal  of  Hancock, 
64  Pa.  470;  Mumford  v.  Mumford,  13 
E.  I.  19  (but  according  to  Brown  v. 
Brown,  defendant  may  apply  for  an  or- 
der for  greater  particularity) ;  Brown 
v.  Brown,  2  E.  I.  381  (except  in  eases 
of  gross  behavior). 

Contra,  Johnson  v.  Johnson,  23  Fla. 
413,  2  So.  834;  Crawford  v.  Crawford, 
17  Fla.  180;  Home  v.  Home,  1  Tenn. 
Ch.  259. 
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2.  Adultery.  —  a.  Particularity  Required.  —  A  petition  for  di- 
vorce, particularly  on  the  ground  of  adultery,  should  never  be  filed 
upon  general  suspicion,  nor  until  the  discovery  of  facts  from  which 
the  offense  of  the  defendant  may  be  inferred.82  The  rule  is  therefore, 
proper,  and  is  well  settled  that  a  mere  charge  of  adultery  is  insuffi- 
cient  in  a  suit  for  divorce.83  The  time,  place  and  person  with  whom, 
il  is  charged  adultery  was  committed  must  be  alleged  in  the  petition34 
with  sufficient  certainty  to  give  the  defendant  an  opportunity  to  meet 
the  charges.85  A  petition  containing  no  such  allegations  does  not  state 
a  cause  of  action.80  Furthermore,  the  proofs  must  correspond  to  the 
allegations  in  order  that  a  decree  may  be  entered.87  Irrelevant  allega- 
tions must  be  avoided.88 

To  this  rule,  the  following  exceptions  are  recognized:  Where  the 
person  with  whom  the  offense  was  committed  or  the  exact  place  and 
time  are  unknown,  less  particularity  is  required  if  the  plaintiff  al- 


It  is  not  necessary  to  use  the  lan- 
guage of  the  statute  in  setting  forth 
causes  for  divorce.  It  is  sufficient  to 
plead  the  facts  without  adding  mere 
conclusions  of  law.  Murphy  V.  Mur- 
phy,  95   Ind.   430. 

82.  Miller  v.  Miller,  20  N.  J.  Eq. 
216. 

83.  Compton  V.  Compton,  9  La.  Ann. 
499;  Miller  v.  Miller,  20  N.  J.  Eq. 
216;  Mills  v.  Mills,  18  N.  J.  Eq.  444; 
Clutch  v.  Clutch,  1   N.  J.  Eq.  474. 

84.  Cal. — Conant   v.   Conant,  10   Cal. 
249,  70  Am.  Dec.  717.     La. — Jenkins  V. 
Maier,  118  La.  130,  42  So.  722.    Mich. 
Marble  v.  Marble,  36  Mich.  386;  Ran- 
dall   V.    Randall,    31    Mich.    194;    Shoe- 
maker  V.    Shoemaker,     20     Mich.     222. 
Miss.— Farr  v.  Farr,   34   Miss.   597,    69 
Am.   Dec.  406.     N.  J. — Stone  v.  Stone 
(N.    J.    Eq.),    13    Atl.    245;    Black    v. 
Black,  27  N.  J.  Eq.  664.    N.  Y—  Anony- 
mous, 17  Abb.  Pr.  48;  Strong  v.  Strong, 
4  Robt.  621,  1   Abb.  Pr.    (N.  S.)   233; 
Strong  V.   Strong,   3  Eobt.   719;   Heyde 
v.  Heyde,  4  Sandf.  692;  Woog  v.  Woog, 
58  App.  Div.  620,  69  N.  Y.  Supp.  555; 
Cardwell  v.  Cardwell,  12  Hun  92.    Ohio. 
Smith   V.    Smith,    Wright     643;     Mans- 
field 17.  Mansfield,    Wright    284.      Ore. 
Hill  v.  Hill,  24  Ore.  416,  33  Pac.  809. 
Pa. — Edwards    v.    Edwards,     3     Tittsb. 
Rep.     333.      Tenn. — Dismukes    v.    Dis- 
mukes.  1  Tenn.  Ch.  266.     Vt.— Sanders 
v.  Sanders,  25  Vt.  713.     Va. — Miller  v. 
Miller,  92  Va.  196,  23  S.  E.  232.     Eng. 
Forman   V.   Forman,   32   L.   J.   Mat.   80, 
11  W.  R.  401;  Goldney  v.  Goldney,  32 
L.  J.  Mat.  13. 

8").     Cal. — Wilkerson  v.  Wilkerson.    3 
Cal.    App.    204,     84     Pac.     784.       Conn. 
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Trubee  v.  Trubee,  41  Conn.  36.  N.  J. 
Marsh  v.  Marsh,  16  N.  J.  Eq.  391,  84 
Am.  Dec.  164.  N.  Y  —  Codd  V.  Codd,  2 
Johns.  Ch.  224;  Wood  v.  Wood,  2  Paige 
108.  Pa. — Weedon  v.  Weedon,  34  Pa. 
Super.  358.  Tenn.— E.  W.  M.  v.  J.  C. 
M.,  2  Tenn.  Ch.  App.  463. 

86.  Stover  v.  Stover,  6  Idaho  493, 
56  Pac.  263;  Porter  v.  Porter,  3  Sw. 
&  Tr.  (Eng.)  796,  33  L.  J.  Mat.  207, 
13  W.  R.  108;  Windham  v.  Windham,. 
32  L.  J.  Mat.  (Eng.)  89,  9  Jur.  (N.  S.) 
82. 

87.  la. — Buswell  t>.  Buswell,  146 
Iowa  52,  124  N.  W.  770.  N.  J.— Prince 
v.  Prince,  25  N.  J.  Eq.  310.  N.  H. 
Washburn  v.  Washburn,  5  N.  H.  195. 
N.  Y.— Kane  v.  Kane,  3  Edw.  Ch.  389. 
Pa. — Garrat  v.  Garrat,  4  Yeates  244. 

88.  Allegation  of  ante-nuptial  incon- 
tinence is  irrelevant.  Fitzgerald  V. 
Fitzgerald,  32  L.  J.  Mat.  (Eng.)  12;  11 
W.  R.  85. 

Allegation  of  illegitimate  children  is 
irrelevant.  It  is  merely  evidence  of 
adultery.  Matison  V.  Matison,  29  L.  J. 
Mat.  (Eng.)  80. 

Charges  of  cruelty  in  a  petition  for 
divorce  for  adultery  should  be  struck 
out.  Pullen  v.  Pullen  (N.  J.  Eq.),  1 
Atl.    896. 

However,  the  bill  is  not  multifarious 
because  of  allegations  of  cruelty.  Beach 
V.  Beach,  11   Paige   (N.  Y.)   161. 

According  to  Casey  f.  Casey,  2  Barb. 
(N.  Y.)  59,  matters  of  evidence  or  col- 
lateral facts  which  may  affect  the  na- 
ture of  plaintiff's  relief  or  which  may 
influence  the  court  in  determining  the 
question  of  costs  may  be  alleged. 
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leges  such  want  of  knowledge.89  "Where  the  offenses  of  the  defendant 
involve  a  continuous  course  of  conduct  extending  over  a  considerable 
period  of  time,  less  particularity  is  required.90  General  allegations  are 
sufficient  if  the  petition  be  founded  on  the  wife's  pregnancy  without 
access  of  the  plaintiff,  or  on  venereal  disease.91 

The  remedy  of  the  defendant  in  cases  of  insufficient  allegations  is 
to  demand  a  bill  of  particulars92  or  that  the  allegations  be  made  definite 
and  certain.93 

b.  Time.  —  The  petition  must  allege  the  time  when  the  act  of  adul- 
tery took  place.  If  other  elements  are  present,  it  may  be  sufficient 
to  allege  merely  the  year  in  which  the  offense  occurred.94  It  is  gen- 
erally sufficient  to  state  the  month  and  year  without  the  exact  day  of 
the  month.95  If  the  exact  day  be  alleged  but  the  evidence  shows  a 
different  day  the  court  may  permit  an  amendment  to  make  the  allega- 
tion conform  to  the  proof  ;96  or  may  declare  such  variance  to  be  of  no 
consequence  if  not  so  great  as  to  mislead  the  defendant.97 

c.  Place.  —  The  place  at  which  it  is  charged  the  adultery  was  com- 
mitted must  be  alleged.  It  is  not  always  necessary  to  give  the  exact 
street  and  number  if  the  name  of  the  city  be  given.98  If  the  place 
be  alleged,  the  plaintiff  cannot  prove  adultery  committed  at  a  differ- 
ent place.99  However,  less  strictness  in  this  regard  is  demanded  if  the 
defendant  appears  to  defend  the  action.1 


89.  Ala. — Farley  v.  Farley,  94  Ala. 
501,  10  So.  646,  33  Am.  St.  Eep.  141. 
Cal. — Wilkerson  v.  Wilkerson,  3  Cal. 
App.  204,  84  Pac.  784.  HI.— Hahn  v. 
Hahn,  136  111.  App.  301.  Mass. — Choate 
v.  Choate,  3  Mass.  391.  N.  J.— Noel  v. 
Noel,  24  N.  J.  Eq.  137;  Miller  v.  Miller, 
20  N.  J.  Eq.  216;  Marsh  v.  Marsh,  16 
N.  J.  Eq.  391,  84  Am.  Dec.  164.  N.  Y. 
Mitchell  v.  Mitchell,  61  N.  Y.  398;  Grid- 
ley  v.  Gridley,  7  Civ.  Proe.  215.  Eng. 
Peacock  v.  Peacock,  6  E.  E.  656. 

90.  Cal. — Wilkerson  v.  Wilkerson,  3 
Cal.  App.  204,  84  Pac.  784.  Ky.— Carty 
v.  Carty,  13  Ky.  L.  Eep.  880.  Minn. 
Freeman  v.  Freeman,  39  Minn.  370,  40 
N.  W.  167.  N.  C— Whittington  v. 
Whittington,  19  N.  C.  64.  Pa.— Eealf 
v.  Eealf,  77  Pa.  31.  Term.— Home  v. 
Home,   1    Tenn.   Ch.    259. 

91.  Carty  v.  Carty,  13  Ky.  L.  Eep. 
880. 

92.  See  the  title  "Bills  of  Particu- 
lars," and  infra,  XVII. 

93.  Carrillo  v.  Carrillo,  53  Hun  359, 
636,  6  N.  Y.  Supp.  305,  17  Civ.  Proc. 
220. 

Ab  to  petitions  for  divorce  in  New 
York,  under  rules  of  practice,  see  Evans 
V.  Evans,  27  Misc.  10,  57  N.  Y.  Supp. 
274. 

Adultery  alleged  on  information  and 


belief  was  held  insufficient  in  Spilsbnry 
v.  Spilsbury,  3  Sw.  &  Tr.  (Eng.)  210, 
32  L.  J.  Mat.  126;  9  L.  T.  23. 

94.  Addicks  v.  Addicks,  1  Marv. 
(Del.)  338,  41  Atl.  78;  Addicks  v.  Ad- 
dicks, 2  Hardesty  (Del.)  78;  Hawes  v. 
Hawes,  33  111.  286. 

95.  Scheffling  v.  Scheffling,  44  N.  J. 
Eq.  438,  15  Atl.  577;  Black  v.  Black, 
26"  N.  J.  Eq.  431;  Marsh  v.  Marsh,  16 
N.  J.  Eq.  391,  84  Am.  Dee.  164;  Eieh- 
ards  v.  Eichards,  Wright   (Ohio)  302. 

96.  Tourtelot  v.  Tourtelot,  4  Mass. 
506. 

97.  Miller  v.  Miller,  20  N.  J.  Eq. 
216. 

It  was  held  sufficient,  in  Goodwin  v. 
Goodwin,  23  N.  J.  Eq.  210,  to  allege 
in  November,  1871,  that  since  Septem- 
ber, 1869,  the  offense  had  been  com- 
mitted, the  other  details  ,  being  com- 
plete. 

It  is  insufficient  to  allege  adultery 
within  five  years  last  past.  Church  v. 
Church,  3  Mass.  157. 

98.  Evans  v.  Evans  (Tenn.  Ch.  App.), 
57  S.  W.  367. 

99.  Green  v.  Green,  26  Mich.  437; 
Adams  v.  Adams,  20  N.  H.  299,  51  Am. 
Dec.  219. 

1.  Washburn  v.  Washburn,  8  Mass. 
131. 
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d.  Person  With  Whom  Offense  Was  Committed.  —  The  name  of  the 
person2  or  persons3  with  whom  the  adultery  is  alleged  to  have  been 
eommitted  should  be  alleged,4  unless  plaintiff  alleges  that  such  per- 
son or  persons  are  to  him  unknown.5  It  is  advisable,  if  such  person 
be  unknown,  to  allege  other  details  with  certainty.6 

II'  such  person  be  not  designated,  the  petition  is  not  necessarily 
bad  on  demurrer.     A  motion  to  make  more  specific  should  be  made.7 

It'  plaintiff  alleges  adultery  with  persons  unknown  and  the  proof 
shows  adultery  with  but  one  person  whose  act  was  known  to  plaintiff, 
the  variance  is  fatal.8 

3.  Cruelty.  —  In  alleging  cruelty  as  a  ground  for  divorce,  it  is 
not  enough  to  allege  that  the  defendant  has  been  guilty  of  cruelty.9 
The  specific  facts  constituting  such  cruelty  must  be  alleged.10 

In  some  cases  the  facts  stated  are  so  indefinite  that  the  petition  is 
subject  to  a  general  demurrer,11  although  generally  this  defect  can 
be  reached  only  by  a  special  demurrer,1-  or  by  a  motion  for  specifi- 
cations.13 


"Where  adultery  was  alleged  in  the 
city  of  X  "and  elsewhere,"  the  words 
"and  elsewhere"  were  struck  out  by 
the  court.  Bush  r.  Bush,  103  App.  Div. 
588,  93  N.  Y.  Supp.  159. 

2.  Bird  v.  Bird,  Wright   (Ohio.)    98. 

3.  In  England  see  Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  Ch. 
85),  §28.  Carryer  v.  Carryer,  4  Sw. 
&  Tr.  94,  13  L.  T.  250,  11  Jur.  (N.  S.) 
352. 

4.  Contra. — Farr  v.  Farr,  34  Miss. 
597,  69  Am.  Dec.  406;  Tim  V.  Tim,  47 
How.  Pr.  (N.  Y.)  253. 

5.  Ala.— Holston  v.  Holston,  23  Ala. 
777.  Mass. — Church  v.  Church,  3  Mass. 
157.  N.  Y.— Morrell  v.  Morrell,  1  Barb. 
318;  Germond  v.  Germond,  6  Johns.  Ch. 
347,  10  Am.  Dec.  335;  Ingersoll  v.  Inger- 
soll,  2  Edm.  Sel.  Cas.  49;  Ingersoll  r. 
Ingersoll,  1   Code  Rep.  102. 

6.  Pramagiori  v.  Pramagiori,  7  Robt. 
(N.  Y.)  302. 

7.  Barnett  v.  Barnett,  23  Ky.  L. 
Rep.   1117,  64  S.  W.  844. 

8.  Miller  v.  Miller,  20  N.  J.  Eq.  216; 
Mills  v.   Mills,  18  N.  J.   Eq.   444. 

9.  Hancock  v.  Hancock,  55  Fla.  680, 
45  So.  1020,  15  L.  R.  A.  (N.  S.)  670; 
Wright  v.  Wright,  6  Tex.  3. 

The  allegations  of  cruelty  were  held 
sufficient  in  the  following  cases:  Cal. 
Johnson  v.  Johnson,  101  Cal.  xviii,  35 
Pac.  637.  Colo.— Sylvis  v.  Sylvis,  11 
Colo.  319,  17  Pac.  912.  Conn.— More- 
house v.  Morehouse,  70  Conn.  420,  39 
Atl.  516.  Fla. — Burns  V.  Burns,  13  Fla. 
369.     Ind. — Massey   V.  Massey,  40  Ind. 
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App.  407,  80  N.  E.  977.  rehearing  de- 
nied, 81  N.  E.  732.  Me.— Holyoke  v. 
Holyoke,  78  Me.  404,  6  Atl.  827.  Mich. 
Canfield  v.  Canfield,  34  Mich.  519; 
Brown  v.  Brown,  22  Mich.  242.  Neb. 
Fagan  v.  Fagan,  82  Neb.  388,  117  N. 
W.  992.  N.  Y.— Earle  V.  Earle,  79  App. 
Div.  631,  79  N.  Y.  Supp.  613.  N.  C 
Erwin  V.  Erwin,  57  N.  C.  82.  Okla. 
Uhl  v.  Irwin,  3  Okla.  388,  41  Pac.  376, 
following  Irvin  v.  Irvin,  2  Okla.  180,  37 
Pac.  548;  s.  c.  3  Okla.  186,  41  Pac.  369. 
Pa. — Spengler  v.  Spengler,  15  W.  N. 
C.  437.  Tex. — Crossett  v.  Crossett 
(Tex.  Civ.  App.),  121  S.  W.  358;  Spruill 
■t\  Spruill,  1  Posey  Unrep.  Cas.  244. 
Va.— Trimble   v.   Trimble,   97/ Va.    217, 

33  S.  E.  531. 

The  allegations  of  cruelty  were  held 
insufficient  in:  Mo. — Bowers -v.  Bowers, 
19  Mo.  351.  N.  C. — Jackson  v.  Jackson, 
105  N.  C.  433,  11  S.  E.  173.  Pa.— Bain- 
bridge  v.  Bainbridge,  15  W.  N.  C.  529. 
Tenn. — Home  v.  Home,  1  Tenn.  Ch. 
259. 

Allegation  of  "general  scolding"  is 
not  sufficient.  Saillard  v.  Saillard,  2 
Tenn.  Ch.  396. 

10.  Colo. — Geisseman    v.    Geisseman, 

34  Colo.  481,  83  Pac.  635.  Fla.— Hick- 
son  V.  Hickson,  54  Fla.  556,  45  So.  474. 
la. — Freerking  v.  Freerking,  19  Iowa 
34.  N.  J.— Smithkin  v.  Smithkin,  62 
N.   J.   Eq.   161,   49  Atl.   815. 

11.  Stanley  v.  Stanley,  24  Wash.  460, 
64  Pac.  732. 

12.  Hill  v.  Hill,  10  Ala.  527. 

13.  See  the  title  "Bills  of  Particu- 
lars," and  infra,  XVII. 
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Specific  acts  of  cruelty  should  be  alleged,14  and  should  be  accom- 
panied with  allegations  of  time,  places  and  circumstances.15 

One  of  the  most  approved  methods  of  alleging  cruelty  consists  in  a 
statement  of  specific  acts  of  cruelty  followed  by  a  characterization 
of  the  same  as  cruelty.10  Furthermore,  it  is  advisable  to  allege  that 
the  acts  of  the  defendant  were  intended  to  annoy,  harass  or  insult  the 
plaintiff,17  and  that  the  acts  of  cruelty  gave  to  the  plaintiff  pain  or 
affected  plaintiff's  body,  mind,  health  or  feelings.18 

It  is  sometimes  held  that  the  allegations  of  cruelty  must  be  in  the 
words  of  the  statute.19  As  to  proof,  it  is  not  necessary  to  establish 
all  the  specifications  contained  in  the  petition,  nor  to  establish  the 
same  precisely  as  laid.20  Only  the  substance  of  the  allegations  need 
be  proved.21  And  the  evidence  is  not  necessarily  limited  to  the  par- 
ticular facts  charged.22  Other  acts  of  cruelty  may  be  shown  in  cor- 
roboration of  the  acts  specifically  charged.23 


14.  Ala. — McMahon  v.  McMahon, 
170  Ala.  338,  54  So.  165;  Hughes  v. 
Hughes,  19  Ala.  307.  Kan.— Winter- 
burg  v.  Winterburg,  52  Kan.  406,  34 
Pac.  971;  Callen  v.  Callen.  44  Kan.  370, 
24  Pae.  360.  Mich. — Dashback  v.  Dash- 
back,  62  Mich.  322,  28  N.  W.  812.  Mo. 
Pose  r.  Rose.  129  Mo.  App.  175,  107 
S.  W.  1089.  N.  H.— Fellows  r.  Fellows, 
8  N.  H.  160.  N.  J.— Moores  v.  Moores, 
16  N.  J.  Eq.  275.  N.  C.— Dowdy  V. 
Dowdy,  154  N.  C.  556.  70  S.  E.  917; 
Erwin  v.  Erwin,  57  N.  C.  82.  Ohio. 
Conn  v.  Conn,  Wright  563.  Wis.— 
Johnson  r.  Johnson,  4  Wis.  135.  Eng. 
Goldney  v.   Goldney,  32  L.   J.   Mat.   13. 

Contra. — Sanders  V.  Sanders,  25  Vt. 
713. 

Every  act  of  cruelty  need  not  be 
alleged  with  particularity.  One  or  two 
specifications  are  sufficient;  others  may 
be  proven  under  the  general  charge. 
Eeese  V.  Reese,  23  Ala.  7S5. 

15.  U.  S.— Steele  r.  Steele,  1  Dall. 
409,  1  L.  ed.  100.  111.— Bobowski  r. 
Bobowski,  242  111.  524,  90  N.  E.  36!. 
Kan. — Callen  v.  Callen,  44  Kan.  370, 
24  Pac.  360.  N.  H.— Smith  v.  Smith, 
43  N.  H.  234;  K.  v.  K,  43  N.  H.  164. 
N.  C— ■ Martin  V.  Martin,  130  N.  C. 
27,  40  S.  E.  822;  White  v.  White,  84 
N.  C.  340.  Pa.— Cattison  v.  Cattison, 
22  Pa.  275.  Tex. — Nogees  v.  Nogees, 
7  Tex.  538,  58  Am.  Dec.  78.  Eng. 
Suggate  v.  Suggate,  1  Sw.  &  Tr.  4S9, 
28   L.   J.   Mat.    16.   5  Jur.    (N.  S.)    127. 

If  it  is  alleged  that  the  husband 
struck  the  wife  with  a  horse  whip,  what 
she  said  and  did  immediately  prior 
thereto  should  be  set  forth  as  well  as 
her    statements    during    the    whipping. 


Joyner  v.  Joyner,  59  N.  C.  322,  82  Am. 
Dec.  421. 

16.  Arrowsmith  v.  Arrowsmith  (N. 
J.  Eq.),  71  Atl.  702;  Jones  v.  Jones, 
60  Tex.  451;  Dawson  v.  Dawson  (Tex 
Civ.  App.),  132  S.  W.  379. 

17.  See  Everton  v.  Everton,  50  N. 
C.   202. 

18.  Klein  v.  Klein,  42  How.  Pr.  (N 
Y.)   166,  11  Abb.  Pr.  (N.  S.)  450. 

Charging  the  wife  with  unehastity 
may  be  cruelty  though  her  physical 
health  be  not  impaired.  Rivers  v.  Riv- 
ers  (Tex.  Civ.  App.),  133  S.  W.  524. 

Allegation  that  cruelty  was  "unen- 
durable" instead  of  "insupportable" 
held  sufficient  in  Gamblin  v.  Gamblin 
(Tex.  Civ.  App.),  114  S.  W.  408. 

19.  The  following  decisions  are  to 
this  effect:  Wagner  v.  Wagner,  3 
Penne.  (Del.)  30*3,  51  Atl.  603;  Edwards 
V.  Edwards,  9  Phila.  617;  Schlieter  v. 
Schlicter,  10  Phila.  11,  30  Leg.  Int. 
(Pa.)   84; 

A  substantial  compliance  with  the 
statute  is  sufficient.  Dietrick  v.  Diet- 
rick,  14  Phila.  (Pa.)  649,  36  Leg.  Int. 
413. 

Denning  v.  Denning  (Tex.  Civ.  App.), 
99  8.  W.  1029.  held  that  it  is  not  nec- 
essary to  allege  in  the  language  of  the 
statute  that  conduct  of  defendant  made 
living  with  him  "insupportable." 

More  than  the  words  of  the  statute 
must  be  alleged.  Prall  v.  Prall,  56  Fla. 
521.   47   So.  '916. 

20.  Cole  v.  Cole,  23  Iowa  433. 

21.  David   v.  David,  27  Ala.  222. 

22.  Briggs  v.  Briggs,  20  Mich.  34. 

23.  David    v.    David,    27    Ala.    222; 
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4  Desertion.  —  In  alleging  desertion  as  a  ground  for  divorce,  it  is 
not'  sufficient  to  allege  merely  that  the  defendant  has  deserted  the 
nlaintiff24  The  circumstances  attending  such  desertion  must  be  set 
out  «  and  in  particular  the  petition  must  allege:  the  defendant's  inten- 
tion to  abandon  plaintiff,28  that  the  desertion  was  without  the  fault 
of  the  plaintiff-27  and  without  cause;28  and  against  the  will  ot  the 


Westphal  r.  Westphal,  81  Minn.  242, 
>>3  X.  W.  988. 

Illustrations. —  An      allegation      that 

plaintiff  has  often  threatened  and 
abused  his  wife  in  a  most  cruel  and 
shameful  manner  was  hold  sufficient  in 
Campbell  v.  Campbell.  27  111.  App.  309. 

Allegation  that  defendant  has  _  for 
twelve  rears  treated  the  plaintiff  m  a 
cruel  and  inhuman  manner,  that  he  has 
struck,  kicked  and  choked  her;  and 
that  he  has  neglected  to  secure  for  her 
medical  attention  in  her  illness^  or  to 
give  her  any  attention  himself,  is  suf- 
ficient. Mercer  v.  Mercer,  114  Ind.  55S, 
17  N.  E.  182. 

A  complaint  alleging  that  defendant 
has  abandoned  his  wife  and  turned  her 
out  of  doors;  that  he  has  treated  her 
c-uelly  and  barbarously,  so  as  to  en- 
danger her  life  and  has  offered  such 
indignities  to  her  person  as  to  render 
her  'condition  intolerable  and  life  bur- 
densome, states  facts  sufficient  to  con- 
stitute a  cause  of  action.  Griffith  v. 
Griffith,  89  X.  C.  113. 

Allegation  that  husband  "soon  after 
their  marriage,  commenced  treating 
her  (plaintiff),  and  did  treat  her,  with 
cruelty  and  inhumanity;  that  on  vari- 
ous occasions  he  has  inflicted  blows 
upon  her  in  anger,  and  with  much  vio- 
lence, thereby  endangering  her  health 
and  life;  that  he  has  refused  to  supply 
her  with  the  necessaries  and  comforts 
of  life,  when  it  was  in  his  power  to 
have  supplied  her  with  them;  ihat  he 
still  persists  in  this  course  of  treatment 
towards  her;  and  that  she  cannot,  with 
anv  degree  of  comfort  or  safety,  con- 
tinue longer  to  live  with  him"  was 
held  sufficiently  certain  in  Smedley  V. 
Smedley,   30   Ala.    714. 

Facts  not  amounting  to  cruelty  may 
be  stated  as  a  foundation  for  subse- 
quent acts  of  cruelty  and  relations  be- 
tween the  parties.  Donald  v.  Donald, 
21  Fla.  571;  Leete  r.  Leete,  2  Sw. 
k  Tr.  (Eng.)  568,  31  L.  J.  Mat.  121, 
6  L.  T.  507. 

Cruelty  may  consist  of  aggregate  of 
acts  charged.    Each  paragraph  need  not 
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state  a  cause  of  action.    Green  v.  Green, 
33   L.  J.   Matt.  (Eng.)   64. 

If  it  be  alleged  that  defendant 
charged  plaintiff  with  adultery  it  must 
be  alleged  that  such  charge  is  untrue. 
Huckabay  v.  Huckabay,  35  Tex.  620. 

Semble. — It  need  not  be  alleged  that 
language  of  husband  was  used  in  the 
presence  of  a  third  person.  Schweikert 
v.  Schweikert,  108  Mo.  App.  477,  83 
S.  W.  1095. 

Question  of  sufficiency  of  charges  is 
a  question  of  fact  for  the  court,  not  a 
question  of  law.  Civil  v.  Civil,  130 
Cal.  638,  63  Pac.  65. 

Xo  divorce  will  be  granted  for  a 
single  act  of  violence.  Eichards  v. 
Richards,  37  Pa.  225. 

It  is  not  a  sufficient  finding  of  inhu- 
man treatment  that  defendant's  con- 
duct was  "such  as  to  manifest  a  dis- 
regard of  the  marriage  vow  and  obli- 
gations of  the  wife. ' '  Miller  v.  Miller, 
43  Iowa  325. 

The  petition  setting  up  cruelty  should 
not  allege  desertion.  Heilbron  V.  Heil- 
bron,  158  Pa.  297,  27  Atl.  967,  33  W.  X. 
C.  240,  38  Am.  St.  Eep.  845. 

Under  statute,  grievous  bodily  injury 
and  danger  to  life  are  ultimate  facts 
which  must  be  proved.  Eyan  V.  Eyan, 
33  Mont.  406,  84  Pac.  494. 

Duty  to  negative  provocation  on  part 
of  plaintiff  is  held  necessary  in  Dowdy 
V.  Dowdy,  154  X.  C.  556,  70  S.  E.  917, 
in   action    for   divorce   for  cruelty. 

24.  Ladd  v.  Ladd,  121  X.  C.  118, 
28  S.  E.  190;  Crone  V.  Crone,  14  Pa. 
Co.  Ct.  456,  3  Pa.  Dist.  375. 

25.  N.  H—  Kimball  v.  Kimball,  13 
X.   H.   222;   Smith  v.   Smith,   12   X.   H. 

i  80.  N.  J. — Eogers  r.  Eogers,  18  XT.  J. 
:  Eq.  445.  Tex. — Hare  v.  Hare,  10  Tex. 
j  355. 

Evidence     should     not     be     pleaded. 

Pyne  v.  Pyne,  1  Sw.  &  Tr.   (Eng.)   80, 

6  W.  E.  507. 

26.  O'Farrell  r.  O'Farrell,  56  Tex. 
Civ.   App.  51,  119  S.  W.  899. 

27.  Epling  v.  Epling,  1  Bush.  (Ky.) 
74;  Caskev  v.  Caskey,  4  Ky.  L.  Eep. 
811. 

28.  la. — Pinknev    V.    Pinkney,    4    G. 
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plaintiff;29  and  that  the  desertion  has  existed  for  a  sufficient  time  to 
entitle  plaintiff  to  a  divorce,30  and  that  the  same  continued  up  to  the 
filing  of  the  petition  for  divorce.31 

5.  Habitual  Drunkenness.  —  Where  habitual  drunkenness  is  the 
ground  for  divorce  it  has  been  held  sufficient  to  allege  such  conduct 
in  the  language  of  the  statute.32  It  is  not  necessary  to  set  out  the 
facts  connected  with  such  misconduct,33  or  the  number  of  times  the 


Gr.  324.  Mich.— Powell  v.  Powell,  58 
Mich.  299,  25  N.  W.  199.  Mo.— Free- 
land  v.  Freeland,  19  Mo.  354. 

However,  a  decree  of  divorce  for 
desertion  is  not  void  if  the  petition 
fails  to  allege  desertion  without  justi- 
fiable cause.  Eush  t\  Moore  (Tenn. 
Ch.   App.),   48   S.   W.   90. 

29.  Hoffman  v.  Hoffman,  43  Mo. 
547;   Cass  r.  Cass,  31   N.  J.  Eq.   626. 

30.  HI— Hahn  v.  Hahn,  136  111.  App. 
301.  Ky.— Butler  v.  Butler,  4  Litt.  201. 
N.  H. — Hancock  v.  Hancock,  5  N.  H. 
239. 

On  cross-petition,  defendant  may 
count  in  part  of  the  time  since  the  suit 
was  filed  to  make  up  the  requisite  per- 
iod of  desertion.  Neddo  v.  Neddo,  56 
Kan.  507,  44  Pac.  1;  Martin  v.  Martin, 
33  W.  Va.  695,  11  S.  E.  12. 

An  amendment  proposed  by  plaintiff 
to  set  up  desertion  as  a  ground  for 
divorce  where  it  will  be  necessary  to 
count  the  time  up  to  the  filing  of  the 
amendment,  may  be  allowed  (Kettle- 
well  v.  Kettlewell,  41  L.  T. 
[Eng.]  737)  or  refused  (Lapington  v. 
Lapington,  58  L.  J.  P.  (Eng.)  26,  L.  E. 
14  Pro.  Div.  21,  59  L.  T.  608,  38  W.  E. 
387,  52  J.  P.  727). 

In  determining  the  time  during  which 
desertion  has  continued,  it  is  well  set- 
tled that  the  time  during  which  a  di* 
vorce  was  pending  cannot  be  counted 
in.  HI.— Haltenhof  v.  Haltenhof,  44 
111.  App.  135.  Minn. — Hurning  v.  Hurn- 
ing,  80  Minn.  373,  83  N.  W.  342;  Wag- 
ner v.  Wagner,  39  Minn.  394,  40  N.  W. 
360.  N.  J.— Weigel  v.  Weigel,  65  N.  J. 
Eq.  398,  54  Atl.  1125,  affirming  decree 
in  63  N.  J.  Eq.  677,  52  Atl.  1123;  Chap- 
man v.  Chapman,  25  N".  J.  Eq.  394.  Pa. 
Schotte  V.  Schotte,  8  W.   N.  C.  236. 

31.  Kimball  v.  Kimball,  13  N.  H. 
222. 

The  allegations  of  desertion  were 
held  sufficient  in  the  following  cases: 
Ala. — Morris  V.  Morris,  20  Ala.  168. 
Cal. — Grierson  v.  Grierson,  156  Cal.  434, 
105  Pac.  120.  Ind. — Lewis  v.  Lewis, 
36  Ind.  218.    Kan.— Prather  v.  Prather, 


26  Kan.  273.  Mo.— Van  Horn  v.  Van 
Horn,  82  Mo.  App.  79.  Tenn. — E.  W. 
M.  v.  J.  C.  M.,  2  Tenn.  Ch.  App.  463. 

The  allegations  were  held  insufficient 
in:  Cal. — Sheridan  r.  Sheridan,  134 
Cal.  88,  66  Pac.  73.  N.  J.— Todd  v 
Todd,  9  N.  J.  L.  J.  342.  Pa.— Edwards 
v.   Edwards,   3   Pittsb.  333. 

Constructive  desertion  as  ground  for 
divorce  is  governed  by  the  same  rule, 
namely,  that  the  facts  which  forced 
plaintiff  to  leave  defendant  must  be 
set  out  in  the  petition.  Thomas  v. 
Thomas  (N.  J.  Eq.),  74  Atl.  125;  Metz- 
ler  v.  Metzler  (N.  J.  Eq.),  69  Atl.  965; 
Foote  v.  Foote  (N.  J.  Eq.),  61  Atl.  90. 
Proof. — Failure  to  make  out  the  spe- 
cial charge  of  desertion  does  not  pre- 
clude plaintiff  from  proving,  under  the 
general  charge,  desertion  continued  for 
two  years  before  filing  the  petition. 
Grady  v.  Grady  (N.  J.  Eq.),  64  Atl. 
440. 

Desertion  may  be  a  question  of  fact 
for  the  jury.  Merrick  v.  Merrick,  43 
Pa.  Super.  13. 

If  the  wife  leaves  the  husband  in  the 
state  of  their  domicil  and  comes  into 
this  state,  his  omission  to  join  her  is 
not  voluntarily  absenting  himself  with- 
in the  meaning  of  the  divorce  statutes. 
Frost  v.  Frost,  17  N".  H.  251. 

Form. — The  following  allegation  of 
abandonment  was  held  sufficient:  "De- 
fendant without  any  provocation  or 
cause  whatever  voluntarily  left  and 
abandoned  the  bed  and  board  of  this 
petitioner,  with  the  intention  of  finally 
separating  and  living  apart  from  him, 
and  has  continued  so  to  do  up  to  the 
filing  of  this  petition,  though  often  re- 
quested  by  petitioner  to  return  to  his 
bed  and  board,  and  live  with  him  as  his 
wife."  Morey  v.  Morey,  82  Tex.  308, 
17  S.  W.  838. 

32.  Forney  v.  Forney,  80  Cal.  528, 
22  Pac.  294. 

33.  Ala. — McMahon  v.  McMahon, 
170  Ala.  338,  54  So.  165.  CaL— Reading 
v.  Eeading,  96  Cal.  4,  30  Pac.  803.  Fla. 
Burns  v.  Burns,  13  Fla.  369. 


Vol.  VII 


768 


DIVORCE 


defendant  has  been  intoxicated,  or  what  was  said  and  done  on  each 
occasion.34  The  plaintiff  should  allege  only  the  ultimate  fact  and  not 
the  evidence  thereof.35 

6.  Impctency.  —  An  allegation  of  impotency  as  ground  for  divorce 
need  not  be  in  the  language  of  the  statute.30  The  petition  should  allege 
that  the  defendant  at  the  time  of  marriage  was  and  still  is  impotent,37 
the  nature  of  the  malformation  complained  of,38  and  that  the  impo- 
tency is  incurable.39 

7.  Neglect.  —  Tf  the  ground  of  divorce  be  neglect  of  marital  duty, 
it  is  not  sufficient  to  allege  merely  that  the  defendant  has  been  guilty 
of  neglect.40  The  petition  must  specify  wherein  the  defendant  has 
heen  guilty  of  neglect.41  If  the  neglect  consists  in  failure  to  provide 
for  the  support  of  the  plaintiff,  the  petition  must  allege  that  the 
defendant  had  the  ability  to  provide.42 

8.  Other  Causes.  —  In  the  notes  hereunder  are  contained  certain 
authorities  in  reference  to  allegations  of  causes  for  divorce  not  con- 
sidered heretofore.43 

E.  Joinder  op  Causes  for  Divorce.  —  By  the  weight  of  authority 
it  is  not  improper  to  join  in  a  single  petition  for  divorce  two  distinct 
grounds  for  divorce.433-     In  many  cases  certain  allegations  touching 


34.  Forney  v.  Forney,  80  Cat.  528, 
22  Pac.   294. 

35.  Hubbell  v.  Hubbell,  7  Cal.  App. 
661,  95  Pac.  664. 

Form. — An  approved  bill  for  divorce 
on  the  ground  of  habitual  drunkenness 
is  set  out  at  length  in  Carlin  v.  Carlin, 
65  111.  App.  160. 

36.  Hobbs  v.  Hobbs,  10  Cal.  App.  97, 
101  Pac.  22. 

37.  Kempf  f.  Kempf,  34  Mo.  211. 

38.  Peipho  o.  Peipho,  88  111.  438; 
Kempf  v.  Kempf,  34  Mo.  211. 

39.  A.  C.  v.  B.  C,  10  W.  N.  C.  (Pa.) 
569;  Eoe  v.  Roe,  29  Pittsb.  Leg.  J. 
(Pa.)   319. 

Impotency  is  held  an  incurable  injury 
within  the  meaning  of  a  divorce  act 
requiring  one  of  the  parties  to  be  an 
inhabitant  of  the  state  at  the  time  of 
the  injury.  A.  B.  v.  C.  B.,  34  N.  J. 
Eq.  43. 

An  allegation  of  "corporal  imbecil- 
ity" does  not  import  "confirmed  and 
incurable  impotency  to  consummate 
marriage."  Ferris  v.  Ferris,  8  Conn. 
166. 

40.  Devoe  V.  Devoe,  51   Cal.  543. 

41.  Callen  v.  Callen,  44  Kan.  370, 
24  Pac.  360;  Burner  v.  Burner,  7  Ohio 
Dec.  (Reprint)  140,  1  Wkly.  L.  Bui. 
164. 

42.  Ward  v.   Ward,   20  Wis.   252. 
The  allegation   of  failure  to  provide 
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in  E.  W.  M.  v.  J.  C.  M.,  2  Tenn.  Ch. 
App.  463,  was  held  insufficient. 

43.  Fraud  in  procuring  marriage  as 
a  ground  for  divorce  must  be  alleged 
by  stating  the  facts  constituting  such 
fraud.  Shriver  v.  Shriver,  14  Phila. 
(Pa.)  170. 

Divorce  Following  Separation. — The 
time  which  must  elapse  between  the 
time  of  a  decree  of  separation  and  an 
absolute  divorce  begins  to  run  when 
the  judgment  in  the  prior  suit  is  af- 
firmed by  the  supreme  court,  if  an  ap- 
peal from  such  judgment  be  taken  .  Hill 
V.  Hill,  114  La.  117,  38  So.  77. 

To  obtain  such  a  divorce,  the  plaintiff 
must  show  only  the  following  facts: 
That  such  judgment  of  separation  has 
been  rendered,  that  the  requisite  time 
has  elapsed  and  that  no  reconciliation 
has  taken  place.  Ravmond  v.  Carrano, 
112  La.  869,  36  So.  787. 

Infamous  crime  may  be  alleged  as 
ground  for  divorce  when  followed  by 
conviction  by  stating  the  offense  with- 
out alleging  the  same  to  be  infamous. 
Poison  v.  Poison,  140  Ind.  310,  39  N. 
E.  498. 

43a.  Ala. — Morris  v.  Morris,  20  Ala. 
168;  Quarles  v.  Quarles,  19  Ala.  363.  Me. 
Anderson  V.  Anderson,  4  Greenl.  100, 
16  Am.  Dec.  237.  Mass. — Young  v. 
Young,  4  Mass.  430.  Mich. — McDon- 
ald  v.   McDonald,   1    Mich.   N.   P.    191. 
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upon  a  ground  for  divorce  other  than  the  principal  one  alleged  may- 
be ignored  as  surplusage.43b 

_  As  to  the  joinder  of  an  action  for  absolute  divorce  with  one  for  a 
limited  divorce,  it  has  been  held  in  numerous  instances,  particularly 
in  New  York,  that  this  cannot  be  done.43c  However,  it  has  been  held 
that  the  two  may  be  joined,  accompanied  by  a  prayer  for  relief  in  the 
alternative  form.43d 

F.  Joinder  of  Divorce  and  Other  Proceedings.  —  It  has  been 
held  proper  to  join  the  following  actions  with  actions  for  divorce :  An 
action  or  application  for  alimony43e  containing  averments  of  facts  to 
show  what  alimony  should  be  granted  ;43f  a  demand  for  a  division 
of  property ;43^  a  claim  for  separate  property;4311  a  moneyed  demand 
between  the  husband  and  wife.431 

It  has  been  held  improper  to  join  the  following  actions  with  actions 
for  divorce :  Actions  at  law  growing  out  of  ordinary  commercial  deal- 
ings between  husband  and  wife;43j  action  for  damages  for  personal 
injuries  inflicted  by  defendant  upon  plaintiff  ;43k  action  to  recover 
property431  particularly  when  the  property  rights  in  question  have 
not  grown  out  of  the  marriage  relation;43111  action  to  set  aside  a  con- 
veyance on  the  ground  of  fraud  ;43n  action  to  annul  a  separation 
agreement;430  proceeding  to  alter  settlements  in  a  suit  for  limited 


Mo.— Stokes  v.  Stokes,  1  Mo.  320.  N.  Y. 
Spahn  v.  Spahn,  12  Abb.  N.  C.  169. 
Pa.— Braun  v.  Braun,  194  Pa.  287,  44 
Atl.  1096,  75  Am.  St.  Kep.  699.  Contra, 
De  Camp  V.  De  Oamp,  2  N.  J.  Eq.  294 
(denying  the  right  to  join  adultery  and 
cruelty  as  grounds  for  divorce) ; 
Bucholz  v.  Bucholz,  1  How.  Pr.  N. 
S.  (N.  Y.)  46  (holding  suit  for  divorce 
for  adultery  and  for  cruelty  improper 
in  the  same  complaint,  by  statute). 

43b.  Grierson  v.  Giierson,  156  Cal. 
434.  105  Pac.  120;  Vine  v.  Vine,  12 
Cal.   App.   458,    107   Pac.    702. 

Divorce  may  be  granted  on  one  of 
two  grounds  alleged,  if  one  be  de- 
fectively alleged.  Poison  v.  Poison,  140 
Ind.  310,  39  N.  E.  498. 

43c.  Conrad  V.  Conrad,  124  App.  Div. 
780,  109  N.  Y.  Supp.  387,  affirming 
judgment,  56  Misc.  376,  107  N.  Y. 
Supp.  655;  Henry  v.  Henry,  17  Abb. 
Pr.  (N.  Y.)  411;  Hoffman  v.  Hoffman, 
35  How.  Pr.  (N.  Y.)  384;  Mcintosh 
v.  Mcintosh,  12  How.  Pr.  (N.  Y.) 
289;  Zorn  v.  Zorn,  38  Hun  (N.  Y.)  67; 
Johnson  v.  Johnson,  6  Johns.  Ch.  (N. 
Y.)  163;  Rose  v.  Rose,  11  Paige  (N.  Y.; 
166. 

43d.  Grant  V.  Grant,  53  Minn.  181, 
54  N.  W.   1059. 

Plaintiff  sought  a  limited  divorce  on 
the    ground    of    cruelty,    desertion    and 


fraud  in  securing  a  release  of  dower 
rights,  and  it  was  held  that  but  one 
cause  of  action  was  stated.  Hodecker 
v.  Hodecker,  20  Misc.  641,  46  N.  Y. 
Supp.    1073. 

Mack  v.  Handy,  39  La.  Ann.  491,  2 
So.  181,  held  that  plaintiff  may  join 
suit  for  divorce  for  adultery  and  for 
separation  a  vinculo. 

43e.    Damon  v.  Damon,  28  Wis.  510. 

43f.  Damon  v.  Damon,  28  Wis.  510. 
See  also,  infra,  XXV. 

43g.  Williams  v.  Goss,  43  La.  Ann. 
868,  9  So.  750. 

43h.  Armstrong  v.  Armstrong,  32 
Miss.  279. 

43i.  Semble.— Jenkins  v.  Maier,  118 
La.   130,  42   So.   722. 

43j.  Carlson  v.  Carlson,  10  Cal.  App. 
300,    101    Pac.    923. 

43k.  Svkes  v.  Speer  (Tex.  Civ.  App.), 
112    S.    W.    422. 

431.  Decamp  v.  Decamp,  2  N.  J.  Eq. 
294. 

43m.  Hunter  v.  Hunter,  88  Neb.  153, 
129  N.  W.  422;  Reed  v.  Reed,  65  Neb. 
849,  91  N.  W.  857;  Ibid.,  70  Neb.  779, 
98    N.    W.    73. 

43n.  Cummings  V.  Cummings,  72  Cal. 
xxi,    14    Pac.    562. 

43o.  Galusha  r.  Oalusha,  138  N.  Y. 
272,    33    N.    E.    1062. 
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divorce  ;43p  action  to  decide  title  to  land  ;43q  action  for  breach  of  con- 
tract to  make  cross-\vills.4:i1' 

G.  Duty  To  Negative  Defenses.  —  1.  In  General.  —  It  is  re- 
quired, in  some  cases  by  statute,  that  the  plaintiff  in  his  petition  for 
divorce  negative  the  defenses  of  the  defendant,  particularly  in  actions 
for  divorce  on  the  ground  of  adultery.44  A  failure  of  plaintiff  to 
negative  a  defense  may  be  cured  by  the  allegations  in  the  defendant's 
answer.46 

2.  Collusion.  —  In  some  jurisdictions  it  is  required  that  plaintiff 
allege  that  the  suit  for  divorce  has  been  instituted  without  collusion 
on  his  part.4" 

3.  Condonation.  —  It  is  unnecessary,  as  a  rule,  to  negative  con- 
donation in  a  petition  for  divorce.47  However,  if  the  suit  be  delayed 
so  long  as  to  raise  presumption  of  condonation,  sufficient  cause  for 
the  delay  should  be  stated.48  Even  if  it  be  requisite  to  negative  con- 
donation, if  proof  be  admitted  to  show  that  there  has  been  no  con- 
donation, the  objection  on  this  ground  is  unavailing.49 

4.  Connivance.  —  It  has  been  held  unnecessary  to  negative,  in  the 
petition  for  divorce,  connivance  or  procurement  on  the  part  of  the 
plaintiff.50 

5.  Recrimination.  —  A  conflict  of  authority  exists  as  to  the  duty 
of  the  plaintiff  to  negative  matters  of  recrimination  in  the  petition 
for  divorce.51 


43p.  Gandy  v.  Gandy,  51  L.  J.,  P. 
(Eng.)  41;  L.  E.  7  Pro.  Div.  168; 
46  L.  T.   607;    30   W.   E.   673. 

43q.  Abbott  v.  Abbott,  1S9  111.  488, 
59  N.  E.  958,  82  Am.  St.  Eep.  470. 

43r.  Dunbar  r.  Dunbar,  4  Ohio  Dec. 
237,   1    Cleve.   Law   Eep.    148. 

In  suit  for  divorce  for  adultery 
brought  by  the  husband,  the  court  may 
determine  the  legitimacy  of  children 
born  after  the  alleged  adultery.  Cross 
v.  Cross,  3  Paige  (N.  Y.)  139,  23  Am. 
Dec.    778. 

Waiver. — Parties  cannot  by  consent 
join,  with  divorce  suit,  proceedings  not 
authorized  by  statute.  Sharpe  v. 
Sharpe,  134  Mo.  App.  278,  114  S.  W. 
584. 

44.  Lowenthal  v.  Lowenthal,  157  N. 
Y.  236,  51  N.  E.  995;  Myers  v.  Myers, 
41  Barb.  (N.  Y.)  114. 

45.  Boreing  V.  Boreing,  24  Ky.  L. 
Eep.  1288,  71  S.  W.  431. 

46.  Clutton  v.  Clutton,  108  Mich. 
267,  66  N.  W.  52.  Contra.— Van  Ben- 
thuysen  v.  Van  Benthuysen,  15  Civ. 
Proc.   234,  2   N.  Y.  Supp.   238. 

Under  a  statute  (How.  Ann.  St., 
§6232)    requiring  the   verification   of  a 
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bill  for  divorce  to  negative  collusion, 
it  was  held  that  a  failure  to  do  so 
may  be  supplied  by  amendment  even 
after  judgment.  Daly  v.  Hosmer,  102 
Mich.  392,  60  N.  W.  758. 

47.  Minn. — Young  v.  Young,  18 
Minn.  90.  N.  C— Earp  v.  Earp,  54  N. 
C.  239.  Vt.— Shackett  V.  Shackett,  49 
Vt.  195. 

48.  Smith  v.  Smith,  43  N.  H.  234. 

49.  Burdick  v.  Burdick,  7  Wash. 
533,  35  Pac.  415. 

A  petition  charging  defendant  with 
adultery  and  with  separating  from 
plaintiff  should  negative  condonation. 
There  may  have  been  condonation  and 
no  adultery  thereafter.  Morris  v.  Mor- 
ris, 75  N.  C.  168. 

50.  Young  v.  Young,  18  Minn.  90. 

51.  To  the  effect  that  recrimination 
must  be  negatived,  see  Hulsbeck  v. 
Hulsbeck,  11  Ky.  L.  Eep.  368;  Yallaly 
v.  Yallaly,  39  Mo.  490. 

To  the  effect  that  such  allegation  is 
not  necessary,  see  Fritz  v.  Fritz,  23 
Ind.  388;  Steele  v.  Steele,  104  N.  C. 
631,  10  S.  E.  707;  Edwards  v.  Edwards, 
61  N.  C.  534. 
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6.  Laches.  —  It  is  required  by  statute  in  certain  jurisdictions  that 
the  plaintiff  shall  allege  in  his  petition  for  divorce  facts  showing  that 
the  petition  has  been  filed  before  the  action  has  become  barred  by  lapse 
of  time.52  However,  by  allowing  proof  of  this  fact  to  go  in  without 
objection,  this  defect  may  be  waived.53 

7.  Anticipating  Defenses.  —  It  has  been  held  proper  for  the  plain- 
tiff in  a  suit  for  divorce  to  anticipate  the  defense  of  condonation 
and  to  show  that  the  condition  attaching  to  the  same  has  been  broken.54 

H.  Prayer  for  Relief.  —  It  is  held,  as  a  rule,  that  the  plaintiff 
must  insert  in  his  petition  a  prayer  for  divorce  in  order  that  a  decree 
of  divorce  may  be  granted.55  However,  in  numerous  instances,  it 
has  been  held  proper  to  grant  a  divorce  a  mensa  though  the  petition 
prays  for  a  divorce  a  vinculo  only.56 

In  Minnesota  the  plaintiff  may  pray  for  a  divorce  a  vinculo  or  a 
divorce  a  mensa  in  the  alternative.57 

Furthermore,  it  has  been  held  that  a  decree  of  divorce  a  mensa 
may  be  granted  under  a  prayer  for  general  relief.58 

VIII.  ANSWER.  —  A.  Technicality  Dispensed  With.  —  Con- 
trary to  the  general  rules  of  pleading,  great  latitude  is  allowed  the 


52.  Strong  v.  Strong,  4  Robt.  621, 
1  Abb.  Pr.  N.  S.  (N.  Y.)  233;  Zorkow- 
eki  v.  Zorkowski,  3  Robt.  (N.  Y.)   613. 

53.  Burdick  v.  Burdick,  7  Wash. 
533,  35  Pac.  415. 

54.  Sullivan  v.  Sullivan,  34  Ind.  368. 

55.  N.  Y.— Walton  v.  Walton,  32 
Barb.  203.  N.  C. — Morris  v.  Morris, 
75  N.  C.  168.  Pa.— Clayton  v.  Clayton, 
1  Ashm.  52;  Grissom  V.  Grissom,  8  W. 
N.    C.    484.      Tenn. — Pillow    v.    Pillow, 

5  Yerg.  420. 

On  cross-bill  a  divorce  may  be  granted 
though  there  be  no  prayer  for  such 
relief.  Tackaberry  v.  Taekaberry,  101 
Mich.  102,  59  N.  W.  400. 

56.  Wheeler  v.  Wheeler,  101  Md. 
427,  61  Atl.  216;  Smith  V.  Smith,  1 
Sw.  &  Tr.  (Eng.)  359,  28  L.  J.  Mat. 
27,  7  W.  R.  382;   Dent  v.  Dent,  4  Sw. 

6  Tr.  (Eng.)  105,  34  L.  J.  Mat.  118, 
13  L.  T.  252;  Bromfield  v.  Bromfield,  41 
L.  J.  Mat.   (Eng.)   17,  26  L.  T.  264. 

On  a  prayer  for  divorce  a  vinculo, 
a  decree  of  divorce  a  mensa  may  be 
granted  if  the  plaintiff  does  not  object. 
Klingenberger  v.  Klingenberger,  6  Serg. 
&  R.  (Pa.)  187.  To  the  same  effect 
is  Rowley  v.  Rowley,  4  Sw.  &  Tr.  (Eng.) 
137,  11  Jur.   (N.  S.)   532,  12  L.  T.  505. 

A  divorce  a  vinculo  on  a  prayer  for 
divorce  a  mensa  is  not  void  if  the 
court    had  jurisdiction    of   the   parties. 


Barteau  v.  Barteau,  45  Minn.  132,  47 
N.  W.  645. 

On  a  prayer  for  a  divorce  a  mensa, 
a  divorce  a  vinculo  may  be  granted,  ac- 
cording to  Morey  v.  Morey,  117  Mich. 
440,  75  N.  W.  934,  5  Det.  Leg.  N.  279. 
The  character  of  the  decree  rests  in 
the  discretion  of  the  court. 

A  decree  declaring  the  marriage  void 
cannot  be  granted  on  a  prayer  for  a 
divorce  a  mensa,  unless  defendant  has 
answered.  Anonymous,  11  Abb.  Pr. 
(N.  Y.)   231. 

57.  Grant  V.  Grant,  53  Minn.  181, 
54  N.  W.  1059. 

58.  Zumbiel  v.  Zumbiel,  113  Ky.  841, 
24  Ky.  L.  Rep.  590,  69  S.  W.  708,  under 
statute. 

Divorce  a  vinculo  was  held  proper 
where  petition  prayed  for  same  but 
where  on  the  hearing  plaintiff  asked 
for  a  divorce  a  mensa.  Sullivan  v.  Sul- 
livan, 112  Mich.  674,  71  N.  W.  487, 
4  Det.  Leg.  N.  175. 

Prayers  for  separate  maintenance 
and  for  divorce  a  mensa  are  treated  as 
the  same,  according  to  Horning  V.  Horn- 
ing, 162  Mich.  130,  127  N.  W.  275,  17 
Det.  Leg.  N.  487. 

A  prayer  for  alimony  amounts  to  a 
prayer  for  separation.  Freeman  V. 
Freeman  (Ky.),  13  S.  W.  246. 
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defendant  in  making  allegations  in  his  answer  to  a  petition  for  divorce. 
Technical  forms  of  pleading  are  inapplicable  thereto/'0 

A  substantial  statement  of  the  defendant's  case  should  be  made, 
with  a  reasonable  degree  of  brevity.60  Impertinence  must  be  avoided.'11 
Facts  relating  to  the  question  of  costs  or  the  amount  of  alimony 
may  be  inserted."-  Be  it  noted,  furthermore,  that  misconduct  of  the 
plaintiff  may  be  a  sufficient  defense  though  it  is  not  sufficient  to 
support  a  petition  for  divorce  by  the  defendant.03  It  has  been  held 
that  the  defendant  in  a  suit  for  divorce  may  be  heard  without  the 
necessity  of  formal  pleadings.64  The  contrary  has  also  been  held.65 
Moreover,  the  defense  may  be  pleaded  though  it  arise  subsequent  to 
the  time  when  the  action  was  begun.06 

Under  a  general  denial  defendant  may  put  in  evidence  consent 
by  plaintiff,67  or  condonation.68 


59.  Keller  v.  Keller,  2  Woodw.  Dec. 
(Pa.)   483. 

Defendant  may  deny  adultery 
charged  and  insist  that  if  any  exists 
it  has  been  condoned;  also  that  there 
has  been  recrimination.  Smith  v.  Smith, 
4  Paige  (N.  Y.)  432,  27  Am.  Dec.  75. 
But  see  Eggerth  r.  Eggerth,  15  Ore. 
626,  16  Pac.  650,  to  the  effect  that 
pleadings  in  divorce  are  governed  by 
the  general  rules  and  that  an  answer 
must  confess  if  it  seeks  to  avoid  the 
charge. 

60.  However,  it  is  error  to  detail 
the  history  of  the  married  life.  Gaston 
V.  Gaston,  13   L.   T.    (Eng.)    412. 

61.  Monroy  V.  Monroy,  1  Edw.  Oh. 
(N.  Y.)    382. 

62.  Hopper  v.  Hopper,  11  Paige  (N. 
Y.)  46. 

63.  Lyster  v.  Lyster,  111  Mass.  327. 

64.  Hughes  v.  Kepley,  60  Kan.  859, 
58  Pac.  556. 

If  the  defense  be  shown  in  the  peti- 
tion, it  need  not  be  pleaded.  Eapp  v. 
Rapp,  67  N.  J.  Eq.  236,  58  Atl.  167. 

If  an  affirmative  defense  be  not 
pleaded,  it  is  discretionary  with  the 
court  to  admit  evidence  in  support  of 
the  same.  Owen  v.  Owen,  48  Mo.  App. 
208.  See  also  authorities  cited  under 
VIII,  B,  infra. 

65.  N.  J.— Fuller  v.  Fuller,  41  N. 
J.  Eq.  198,  3  Atl.  409.  N.  Y.— Thomp- 
son v.  Thompson,  127  App.  Div.  296, 
111  N.  Y.  Supp.  426.  N".  C— Kinney 
v.  Kinney.  149  N.  C.  321.  63  S.  E.  97. 

66.  Ind. — Armstrong  v.  Armstrong, 
27  Ind.  186.  N.  J.— Von  Bernuth  r. 
Von  Bernuth.  76  N.  J.  Eq.  4S7,  74  Atl. 
700.     N.   Y.— Blanc   v.   Blanc,   67   Hud 
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384,  23  Civ.  Proc.  101,  22  N.  Y.  Supp. 
264. 

67.  Patrick  v.  Patrick,  139  Wis.  463, 
121  N.  W.  130. 

68.  Backus  v.  Backus,  3  Me.  136. 

In  answ;er,  defendant  need  not  nega- 
tive exceptions  in  statute.  For  exam- 
ple, if  he  alleges  plaintiff  had  a  hus- 
band living  at  the  time  of  the  alleged 
marriage,  he  need  not  allege  that 
such  person  was  not  imprisoned  for 
life.  Clark  V.  Clark,  5  Hun  (N.  Y.) 
340. 

An  answer  to  a  bill  for  divorce  may 
be  filed  nunc  pro  tunc  within  the  dis- 
cretion of  the  court,  under  statute. 
Daugherty  v.  Daugherty,  28  Pa.  Super. 
327. 

A  rule  of  court  extending  the  time 
of  answering  as  fixed  by  statute  is  un- 
authorized. Fagebank  V.  Fagebank,  9 
Minn.  72. 

A  written  motion  to  dismiss,  for 
causes  stated,  the  petition  for  divorce 
may  be  equivalent  to  a  plea  in  abate- 
ment. Jones  v.  Jones,  18  Me.  308,  36 
Am.  Dec.  723. 

An  amicus  curiae  may  file  a  plea  of 
former  adjudication  in  a  suit  for  di- 
vorce, in  place  of  the  prosecuting  at- 
torney. Yeager  r.  Yeager,  43  Ind.  App. 
313,  87  N.  E.  144. 

The  rule  by  statute  that  a  divorce 
cannot  be  granted  on  the  uncorrobor- 
ated testimony  of  the  parties  is  not 
applicable  to  a  defense  by  way  of  jus- 
tification in  an  action  for  divorce. 
White  v.  White,  86  Cal.  212,  24  Pac. 
1030. 

If  in  an  action  for  divorce  for 
cruelty    the    complainant    alleges    that 
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B.  Particular  Allegations.  —  1.  Scope.  —  In  the  sections  next 
following  particular  defenses  to  suits  for  divorce  in  general  will  be 
considered.69 

2.  Denial  of  Marriage.  —  If  the  defendant  purposes  to  deny  the 
marriage,  he  should  plead  this  defense  specially.  The  same  cannot 
be  shown  under  a  general  denial.™  In  rare  cases  one  can  deny  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  his  marriage 
with  the  plaintiff.71 

3.  Collusion.  —  If  the  court  suspects  collusion  by  the  parties  to 
divorce  proceedings,  it  is  the  duty  of  the  court  to  inquire  into  such 
fact.  The  court  may  accept  the  services  of  any  member  of  the  bar 
to  make  such  inquiry,72  which  should  be  made  even  though  collusion 
as  a  defense  has  not  been  pleaded.73 

4.  Condonation.  —  It  is  well  settled  that  if  there  be  a  condonation 
of  the  offense  of  the  defendant,  the  plaintiff  cannot  thereafter  institute 
a  suit  for  divorce  because  of  such  offense.74  However,  condonation 
is  but  a  conditional  forgiveness,  and  the  plaintiff's  right  of  action  is 
revived  by  subsequent  misconduct  of  the  defendant,75     in  the  absence 


the  defendant  accused  the  plaintiff  of 
forgery  and  defendant  merely  denies 
the  charge,  the  defendant  may  show 
that  he  did  not  make  such  accusation, 
but  not  that  the  charge  is  true.  Bosen- 
feld  v.  Eosenfeld,  21  Golo.  16,  40  Pae. 
49. 

Caption  in  answer  should  conform  to 
that  "of  the  bill.  Brinckle  v.  Brinckle, 
10  Phila.  (Pa.)  339;  A.  C.  v.  B.  C, 
1   W.  N.   C.    (Pa.)    372. 

69.  Defendant  may  raise  the  ques- 
tion of  his  residence  by  a  plea.  Spang- 
ler  v.  Spangler,  19  111.  App.  28. 

Special  defenses,  such  as  recrimina- 
tion and  condonation,  may  be  pleaded 
by  answer.  Banks  r.  Banks,  6  Penne. 
(Del.)    442,    67   Atl.   853. 

Reconciliation  after  suit  filed  does 
not  oust  the  court's  jurisdiction,  if 
the  same  proves  ineffective.  Tacka- 
berry  v.  Tackaberry,  101  Mich.  102,  59 
N.  W.  400. 

70.  Vincent  r.  Vincent,  16  Daly  534, 
17  N.  Y.  Supp.  497. 

71.  Allen  v.  Allen,  125  App.  Div. 
838,  110  N.  Y.  Supp.  303. 

72.  Yeager  r.  Yeager,  43  Ind.  App. 
313,  87   N.   E.  144. 

73.  Smith  r.  Smith,  4  Paige  (N.  Y.) 
432,  27   Am.   Doc.   75. 

Collusion  does  not  prevent  a  fresh 
suit  free  from  being  brought.  Church- 
ward v.  Churchward,  (1895)  P.  (Eng.) 
7,  71   L.   T.   782,  43   W.  R.  380. 

Collusion  to  withhold  facts  amounts 
to  collusion  even  though  such  facts  be 


insufficient  to  establish  an  action  or 
defense.  Butler  v.  Butler,  59  L.  J.  P. 
(Eng.)  25,  L.  R.  15  Pro.  Div.  66,  62 
L.  T.  344,  38  W.  R.  390. 

74.  111.— Thelin  v.  Thelin,  8  111.  App. 
421.  Ky.— Hooe  v.  Hooe,  122  Kv.  590, 
92  S.  W.  317,  5  L.  E.  A.  (N.  S.)  729, 
held,  under  statute,  that  there  can  be 
no  condonation  of  the  offense  of  having 
a  loathsome  disease  by  cohabitation 
after  knowledge  of  the  same.  Md. 
Kremelberg  v.  Kremelberg,  52  Md.  553. 

75.  Mass.— Clark  v.  Clark,  191  Mass. 
1?8,  27  N.  E.  702;  Gardner  v.  Gardner, 
2  Gray  434.  N.  H  —  Masten  v.  Masten, 
15  N.  H.  159.  N.  J.— Wilkins  v.  Wil- 
kins  (N.  J.  Eq.),  58  Atl.  821.  N.  Y. 
Hoffmire  v.  Hoffmire,  3  Edw.  Ch.  173; 
Smith  v.  Smith,  4  Paige  432,  27  Am. 
Dec.  75.  N.  C. — Gordon  v.  Gordon,  88 
N.  C.  45,  43  Am.  Eep.  729.  N.  D. 
Mosher  r.  Mosher,  16  N.  D.  269,  113 
N.  W.  99,  12  L.  E.  A.  (N.  S.)  820; 
Taylor  v.  Taylor,  5  N.  D.  58,  63  N. 
W.  S93.  Ore.— Eggerth  v.  Eggerth,  15 
Ore.  626,  16  Pac.  650.  Tex.— Nogees 
r.  Nogees,  7  Tex.  538,  58  Am.  Dec. 
78;  Oster  V.  Oster  (Tex.  Civ.  App.), 
130  S.  W.  265.  Wash. — Denison  v. 
Dertison,  4  Wash.  705,  30  Pac.  1100. 
Wis.— Edleman  v.  Edleman,  125  Wis. 
270,  104  N.  W.  56;  Crichton  v.  Crichton, 
73  Wis.  59,  40  N.  W.  638.  Eng.— Col 
lins  V.  Collins,  L.  E.  9  App.  Cas.  205. 
32  W.  E.  500. 

An  offense  less  than  one  required  to 
found  a  petition  for  divorce  may  cause 
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of  a  statute  making  condonation  a  perpetual  bar  to  the  cause  of  action.78 
A  conflict  of  opinion  exists  as  to  the  necessity  of  pleading  condona- 
tion to  make  the  defense  available.  A  number  of  courts  have  held 
that  the  defendant  must  plead  condonation  if  he  proposes  to  rely  upon 
the  same  as  a  defense,77  although,  if  evidence  of  the  same  be  admitted 
without  objection,  a  supplemental  answer  setting  up  the  same  is  suffi- 
cient, and  may  be  allowed  by  the  court.78  On  the  other  hand,  it  has 
been  held  that  condonation  need  not  be  pleaded.79  Other  courts  have 
taken  the  position  that  it  is  immaterial  that  condonation  was  not 
pleaded  if  evidence  of  the  same  has  been  admitted  without  objection.80 
Moreover,  it  has  been  held  that  if  condonation  appear  on  the  face 
of  the  petition  it  is  ground  for  demurrer,81  and  that  if  the  court 
suspects  condonation  it  may  institute  an  inquiry  to  ascertain  the 
fact.82 

Further,  it  is  to  be  observed  that  if  the  defendant  condone  the  mis- 
conduct of  the  plaintiff  and  then  the  defendant  be  guilty  of  a  matri- 
monial offense,  the  plaintiff  has  a  perfect  right  to  institute  a  suit  for 
divorce.83 


a  revival.  Oochran  V.  Cochran,  93 
Minn.  284,  101  N.  W.  179;  Durant  v. 
Durant,  1  Hag.  Ece.  (Eng.)  733;  Bos- 
tock  v.  Bostock,  1  Sw.  &  Tr.  (Eng.) 
221,  27  L.  J.  86,  6  W.  E.  868. 

76.  Nogees  v.  Nogees,  7  Tex.  538, 
58  Am.  Dec.  78. 

The  subsequent  misconduct,  to  cause 
a  revival,  must  be  of  the  same  char- 
acter. Johnson  v.  Johnson,  4  Paige  (N. 
Y.)   460. 

77.  Ind. — Lewis  v.  Lewis,  9  Ind. 
105;  Skinner  v.  Skinner  (Ind.  App.), 
95  N.  E.  128;  Breedlove  V.  Breedlove, 
27  Ind.  App.  560,  61  N.  E.  797.  N.  J. 
Delaney  v.  Delaney,  69  N.  J.  Eq.  602, 
61  Atl.  266,  reversed,  71  N.  J.  Eq.  246, 
65  Atl.  217.  N.  Y  —  Morrell  V.  Morrell, 
3  Barb.  236;  Smith  v.  Smith,  4  Paige 
432,  27  Am.  Dec.  75;  Roe  v.  Eoe,  14 
Hun  612. 

78.  Condonation  is  an  affirmative  de- 
fense. Jeans  v.  Jeans,  2  Har.  (Del.) 
38;  Wilkins  v.  Wilkins  (N.  J.  Eq.), 
58  Atl.  821;  Warner  v.  Warner,  31  N. 
J.   Eq.   225. 

79.  Mo. — Moore  v.  Moore,  41  Mo. 
App.  176.  N.  Y. — Karger  v.  Karger, 
19  Misc.  236,  26  Civ.  Proc.  161,  44  N. 
Y.  Supp.  219.  Ore.— Hill  v.  Hill,  24 
Ore.  416,  33  Pac.  809.  Eng.— Curtis  v. 
Curtis,  4  Sw.   &  T.   234. 

80.  CaL— Hunter  v.  Hunter,  132  Cal. 
473,  64  Pac.  772.  Mont. — Bordeaux  v. 
Bordeaux,  30  Mont.  36,  75  Pac.  524, 
affirmed  on  rehearing,  32  Mont.  159,  80 
Pac.  6.    N.  J. — Apgar  v.  Apgar  (N.  J. 

Vol.  VII 


Eq.),  59  Atl.  230.    Eng.— Curtis  v.  Cur- 
tis, 4   Sw.   &  Tr.   234. 

81.  Hays  v.  Hays,  40  Ind.  App.  471, 
82  N.  E.  90;  Diedrichs  v.  Diedrichs,  68 
Neb.  534,  94  N.  W.  536. 

82.  Smith  x>.  Smith,  4  Paige  (N.  Y.) 
432,  27  Am.  Dec.  75. 

83.  N.  J. — Storms  v.  Storms,  71  N. 
J.  Eq.  549,  64  Atl.  700;  Jones  V.  Jones, 
18  N.  J.  Eq.  33,  90  Am.  Dec.  607.  N.  Y. 
Morrell  v.  Morrell,  1  Barb.  318.  Eng. 
Seller  v.  Seller,  1  Sw.  &  Tr.  482,  28 
L.  J.  Mat.  99,  5  Jur.  (N.  S.)  686,  8 
W.  E.  5. 

Condonation  may  be  of  specific  acts 
or  general.  Moorhouse  v.  Moorhouse, 
90  111.  App.  401. 

Condonation  involves  a  resumption 
of  marital  relations.  Lindsay  V.  Lind- 
say, 226  111.  309,  80  N.  E.  876. 

"Cooking  and  washing"  for  the  hus- 
band until  the  decree  of  divorce  is  ob- 
tained is  not  sufficient  to  constitute 
condonation.  Harnett  v.  Harnett,  59 
Iowa  401,  13  N.  W.  408. 

Cohabitation  does  not  amount  to  con- 
donation if  the  alleged  condoner  there- 
by contracts  syphilis.  Muir  v.  Muir, 
28  Ky.  L.  Eep.  1355,  92  S.  W.  314, 
4  L.  E.  A.   (N.  S.)    909. 

A  wife  is  not  bound  to  condone  the 
husband's  offense  on  his  promise  to 
reform.  Dunn  V.  Dunn,  150  Mich.  476, 
114  N.  W.  385. 

Proof. — The  burden  is  on  the  con- 
doner to  establish  condonation  by  clear 
and    satisfactory   proofs.      See    McCon- 
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5.  Connivance.  —  Connivance  on  the  part  of  the  plaintiff  at  the 
conduct  of  the  defendant  precludes  the  plaintiff  from  obtaining  a 
divorce  on  the  ground  of  such  conduct.84 

6.  Recrimination.  —  It  is  well  settled  that  the  defendant  may  set 
up  as  a  complete  defense  to  a  suit  for  divorce,  by  way  of  recrimination, 
misconduct  of  the  plaintiff.85  To  constitute  a  defense  it  has  been 
held  that  such  conduct  must  be  of  the  same  general  character  as  the 
defendant's  conduct  and  reasonably  calculated  to  provoke  defendant's 
misconduct.86  The  defendant  may  show  such  misconduct  although 
not  seeking  a  divorce.87  Such  defense  may  be  pleaded  in  bar  of  the 
action  though  it  arise  subsequent  to  the  bringing  of  the  action.88 

Furthermore,  it  has  been  held  that  the  defendant  need  not  confess 
the  misconduct  alleged  on  defendant's  part  in  order  that  defendant 
may  set  up  recrimination  on  the  part  of  the  plaintiff.80 

Many  courts  have  held  that  the  defendant  cannot  avail  himself 
of  this  defense  unless  he  pleads  it.00  However,  the  contrary  has  also 
been  held.91 

7.  Laches  and  Statute  of  Limitations.  —  a.  Suit  Within  Reason- 
able Time.  —  Suit  for  divorce  should  be  brought  within  a  reasonable 
time  after  the  offense  of  the  defendant  has  been  committed.92    If  the 


nell  v.  McConnell,  37  Neb.  57,  55  N.  W. 
292,  and  4  Encyclopaedia  of  Evidence 
776,  et  seq. 

Form. — A  finding  that  the  husband 
after  knowledge  of  the  wife's  adultery 
"admitted  her  into  his  conjugal  society 
and  embraces"  is  a  finding  of  condona- 
tion. Hill  v.  Hill  (Tex.  Civ.  App.),  125 
S.  W.  91. 

84.  Cairns  v.  Cairns,  109  Mass.  408. 

Connivance  at  adultery  with  one  per- 
son precludes  relief  in  respect  of  adul- 
tery with  another.  Gipps  v.  Gipps,  3 
Sw.  &  Tr.  116,  11  H.  L.  Cas.  1,  11  Eng. 
Reprint  1230. 

A  divorce  will  not  be  granted  if  the 
offense  of  the  defendant  was  brought 
about  by  persons  acting  on  behalf  of 
the  plaintiff,  although  without  his 
knowledge.  Picken  V.  Picken,  34  L.  J. 
P.  (Eng.)  22. 

85.  Conant  v.  Conant,  10  Cal.  249, 
70  Am.  Dec.  717;  Lea  v.  Lea,  99  Mass. 
493,  96  Am.  Dec.  772. 

86.  Staples  v.  Staples  (Tex.  Civ. 
App.),  136  S.  W.  120;  Bohan  v.  Bohan 
(Tex.  Civ.   App.),  56   S.  W.  959. 

Drunkenness  of  the  husband  is  no 
excuse  for  the  cruelty  of  the  wife. 
Harl  v.  Harl,  24  Ky.  L.  Rep.  2163,  73 
S.  W.  756. 

87.  Domingean  v.  Darby,  114  La. 
1018,  38  So.  815. 

88.  If    defendant    seeks   to   set   up 


such  defense  after  he  has  filed  his 
answer,  good  cause  for  failure  to  allege 
same  in  the  original  answer  must  be 
shown.  Burdell  v.  Burdell,  2  Barb.  (N. 
Y.)  473,  3  How.  Pr.  216. 

89.  Turner  v.  Turner,  3  Me.  398; 
Hopper  v.  Hopper,  11  Paige  (N.  Y.) 
46;  Wood  v.  Wood,  2  Paige  (N.  Y.)  108. 

90.  Mass. — Pastorct  v.  Pastoret,  6 
Mass.  276.  N.  J. — Jones  v.  Jones,  18 
N.  J.  Eq.  33,  90  Am.  Dec.  607.  N.  Y. 
Roe  v.  Roe,  14  Hun  612;  Smith  v. 
Smith,  4  Paige  432,  27  Am.  Dec.  75. 

91.  Tillison  v.  Tillison,  63  Vt.  411, 
22  Atl.  531. 

Recrimination  is  not  a  matter  of 
"justification."  Fuller  V.  Fuller,  10S 
Ga.  256,  33  S.  E.  865. 

Form. — When  adultery  is  pleaded  in 
recrimination,  the  acts  of  adultery  must 
be  designated  and  specified  in  the  man- 
ner required  in  a  bill  for  divorce  for 
adultery.  Reid  V.  Reid,  21  N.  J.  Eq. 
331. 

92.  McMullin  V.  McMullin,  140  Cal. 
112,  73  Pac.  808;  Thomson  v.  Thomson, 
121  Cal.  11,  53  Pac.  403;  Whittington 
V.  Whittington,  19  N.  C.  64. 

Under  Cal.  Civ.  Code,  §§124,  125, 
unreasonable  delay  in  bringing  suit 
bars  the  action.  The  statute  declares 
an  unreasonable  delay  to  be  such  delay 
as  establishes  the  presumption  of  con- 
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delay  bo  too  great  the  right  of  action  is  regarded  as  stale03  and  the 
plaintiff  disentitled  to  a  divorce.94  If  the  delay  in  bringing  the  suit 
be  considerable,  the  plaintiff  must  show  good  reason  for  such  delay 
to  overcome  the  presumption  against  the  action.95  Particularly  in 
suits  for  divorce  on  the  ground  of  impotency  is  delay  a  bar  to  the 
action.96  Such  delay  amounts  to  an  acquiescence  in  the  defendant's 
condition.07 

b.  Statutes  of  Limitations.  —  In  many  jurisdictions  a  statute  of 
limitations  controls  the  time  of  bringing  suit  for  divorce.9s  In  other 
jurisdictions  it  has  been  held  that  the  statute  of  limitations  has  no 
application  to  suits  for  divorce.09  The  power  of  the  legislature  to 
pass  such  statutes  has  been  upheld.1  In  many  instances  it  is  provided 
that  the  time  runs  from  the  time  of  the  discovery  of  the  matrimonial 
offense.2 


donation  or  other  defense  with   intent 
to  continue  the  marriage  relation. 

93.  Stuart  v.  Stuart,  47  Mich.  566. 
11  N.  W.  388,  wherein  twelve  years' 
delay  was  held  to  bar  suit  for  divorce 
for  adulterv;  Doan  V.  Doan,  3  Clark  7, 
4  Pa.  Law*J.  332. 

94.  Secor  p.  Secor,  1  Mac  Arthur 
(D.  C.)  630;  Beauclerk  v.  Beauclerk, 
60  L.  J.  P.  (Eng.)  20,  (1891)  P.  1S9, 
64  L.   T.  35. 

95.  111.— Hitchins  V.  Hitchins,  41  111. 
App.  82,  affirmed  in  140  111.  326, 
29  N.  E.  888.  N.  J.— Barker  v. 
Barker,  63  N.  J.  Eq.  593,  53  Atl.  4. 
N.  Y—  Burr  V.  Burr,  10  Paige  20.  Eng. 
Smallwood  v.  Smallwood,  2  Sw.  &  Tr. 
397,  31  L.  J.  Mat.  3,  8  Jur.  (N.  S.) 
63,  5  L.  T.  324.  10  W.  E.  65. 

Delay  in  filing  the  petition  for  di- 
vorce is  sufficiently  accounted  for  by 
an  allegation  of  non-residence.  Schon- 
wald  v.  Schonwald,  62  N.  C.  215. 

96.  Bass  v.  Bass,  165  Ala.  223,  51 
So.  753. 

97.  Peipho  v.  Peipho,  88  111.  438; 
Lord  Selborne,  L.  C,  in  G.  v.  M.,  L. 
R.  10  App.  Cas.   (Eng.)   171,  186. 

98.  Shoup  V.  Shoup,  106  111.  App. 
167;  Moulton  v.  Moulton,  2  Barb.  (N. 
Y.)  309;  Bihin  v.  Bihin,  17  Abb.  Pr. 
(N.  Y.)   19. 

New  York  Code  Civ.  Proc,  §1758, 
provides  that  no  divorce  can  be  granted 
though  adultery  (the  sole  cause  in  New 
York)  be  proved  unless  action  com- 
menced within  five  years  of  discovery 
by  plaintiff  of  offense. 

99.  Cullison  v.  Cullison,  73  Kan.  280, 
85  Pac.  289;  Tufts  v.  Tufts,  8  Utah 
142.  30  Pac.  309,  16  L.  E.  A.  482. 

Carlin    v.    Carlin,    65    111.    App.    160, 
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held  that  the  Illinois  statute  of  limita- 
tions does  not  apply  to  grounds  for 
divorce,  but  that  the  doctrine  of  laches 
is  applicable. 

1.  Franklin  v.  Franklin,  40  Mont. 
348,  106  Pac.  353. 

2.  Emuy  v.  Farr,  125  La.  825,  51 
So.  1003;  Ackerman  V.  Ackerman,  123 
App.  Div.  750,  108  N.  Y.  Supp.  534; 
Church  V.  Church,  7  N.  Y.  St.  177; 
Valleau  v.  Valleau,  6  Paige  (N.  Y.) 
207. 

Absence  of  Parties. — Absence  of  the 
husband  from  the  state  suspends  the 
running  of  the  statute.  Ackerman  v. 
Ackerman,  200  N.  Y.  72,  93  N.  E. 
192,  affirming,  123  App.  Div.  750,  108- 
N.  Y.  Supp.  534. 

The  statute  does  not  run  until  the 
plaintiff  has  been  a  resident  .of  the 
state  the  requisite  time.  Jacobson  v. 
Jacobson,  11   Ore.  454,  5  Pac.  567. 

Conviction  of  Felony. — Where  the 
ground  for  divorce  is  condemnation  for 
felony,  the  statute  runs  not  from  con- 
viction but  from  the  time  the  judgment 
ceases  to  be  in  force.  Davis  v.  Davis, 
102  Ky.  440,  43  S.  W.  168,  39  L.  E. 
A.  403. 

Desertion. — Statute  of  limitations 
does  not  apply  where  the  ground  for 
divorce  is  continued  desertion.  Mose- 
ly    V.    Mosely,   67   Ga.   92. 

The  statute  begins  to  run  from  the 
first  solicitation  or  endeavor  to  bring 
about  a  reconciliation.  Howard  V.  How- 
ard, 134  Cal.  346,  66  Pac.  367. 

Revival  of  Action. — Suit  is  not 
barred  if  brought  for  a  cause  occurring 
subsequently  to  the  one  barred  by  the 
statute.  Locke  v.  Locke,  153  Cal.  56, 
94   Pac.   244. 


DIVORCE 


111 


Pleading  Statute It  has  been  held  that  the  court  of  its  own  motion 

may  deny  a  divorce  because  of  the  running  of  the  statute  of  limita- 
tions.3 Where  the  running  of  the  statute  does  not  appear  from  the 
petition  it  must  be  pleaded  by  the  defendant  in  his  answer,  and  he 
cannot  avail  himself  of  the  same  under  a  general  denial.1 

c.  Delay  of  Wife.  —  It  has  been  held  that  delay  will  rarely,  if 
ever,  furnish  evidence  of  condonation  or  connivance  on  the  part  of 
the  wife,  although  the  rule  is  otherwise  if  suit  be  brought  by  the  hus- 
band.5 Patience  and  forbearance  on  the  wife's  part  may  even 
strengthen  her  cause,8  and  may  be  considered  almost  a  virtue.1  One 
court  appears  to  regard  this  principle  equally  applicable  to  both  par- 
ties to  the  marriage.8 

8.  Former  Adjudication.  —  The  judgment  of  a  court  of  competent 
jurisdiction9  in  a  former  suit  for  divorce  is  a  bar  to  a  subsequent 
suit  for  divorce  on  the  same10  ground  and  between  the  same  parties.11 
Furthermore,  it  has  been  held  that  if  the  plaintiff  files  a  suit  for 
divorce  on  one  ground  (for  example,  desertion),  knowing  at  the 
time  of  other  misconduct  of  the  defendant  (for  example,  adultery), 
a  second  suit  on  the  latter  ground  cannot  be  maintained.12  The  rule 
is  otherwise  if,  when  the  first  suit  was  brought,  the  plaintiff  did  not 
know  of  further  misconduct  of  the  defendant.13     It  is  generally  held 


3.  Franklin  v.  Franklin,  40  Mont. 
348,  106  Pae.  353. 

4.  Dutcher  r.  Dutcher,  39  Wis.   651. 

5.  Cummins  v.  Cummins,  15  N.  J. 
Eq.    138. 

6.  Mack  V.  Handy,  39  La.  Ann.  491, 
2  So.   181. 

7.  Kirkwall  v.  Kirkwall,  2  Hag. 
Con.    (Eng.)    277. 

8.  See  Tufts  v.  Tufts,  8  Utah  142, 
30  Pac.  309,  16  L.  P.  A.  482.  Contra. 
Williamson  v.  Williamson,  1  Johns.  Ch. 
(N.    Y.)    488. 

9.  Masterman  v.  Masterman,  58 
Kan.    748,    51    Pac.    277. 

10.  111.— Haltenhof  v.  Haltenhof,  44 
Til.  App.  135.  Ky. — Newcomb's  Exrs. 
r.  Newcomb,  13  Bush  544,  26  Am.  Eep. 
222.  Okla  —  Ford  r.  Ford,  25  Okla. 
785,  108  Pac.  366,  27  L.  R.  A.  (N. 
S.)  856.  Wis.— Patrick  V.  Patrick,  139 
Wis.   463,   121   N.  W.   130. 

The  causes  of  action  were  held  not 
identical  in  the  following  cases:  Cal. 
Wagner  v.  Wagner,  104  Cal.  293,  37 
Pac.  935.  Ind.— Smith  r.  Smith,  35 
Ind.  App.  610,  74  N.  E.  1008.  la. 
Vinsant  v.  Vinsant,  49  Towa  639.  Me. 
Vance  v.  Vance,  17  Me.  203.  Mo.— Tor- 
lotting  v.  Torlotting,  97  Mo.  App.  183, 
70  S.  W.  941.  N.  H.— Rand  r.  Rand, 
58  N.  H.  536.  Eng.— Yeatman  v.  Yeat- 
man,  21  L.  T.  733. 


Where  part  of  the  desertion  set  up 
in  former  suit  must  be  included  to 
make  up  the  requisite  time  for  deser- 
tion in  the  second  suit,  the  second  suit 
cannot  be  maintained.  Thurston  v. 
Thurston,  99   Mass.  39. 

Suit  for  divorce  for  "habitual  in- 
dulgence in  violent  temper"  is  not  a 
bar  to  a  suit  for  "extreme  cruelty." 
Prall  v.  Prall,  58  Fla.  496,  50  So.  867. 

If  the  cause  of  action  is  not  per- 
fected when  the  first  suit  is  brought,  a 
second  suit  may  be  instituted  though 
the  first  be  dismissed.  Rivers  v.  Riv- 
ers, 65  Towa  568,  22  N.  W.  679. 

11.  Ind. — Y eager  v.  Yeager,  43  Ind. 
App.  313,  87  N.  E,  144.  Kan.— Phil- 
lips V.  Phillips,  69  Kan.  324,  76  Pac. 
842.  N.  Y.— Durham  V.  Durham,  99 
App.  Div.  450,  34  Civ.  Proc.  141,  91 
N.   Y.   Supp.    295. 

Furthermore,  if  suit  on  the  ground 
of  cruelty  be  brought  by  the  wife  and 
the  same  is  decided  against  her  she 
cannot  plead  such  cruelty  as  a  de- 
fense in  an  action  for  divorce  brought 
later  by  the  husband  for  desertion. 
Wilkins  r.  Wilkins,  84  Neb.  206,  120 
N.  W.  907. 

12.  Bartlett  v.  Bartlett,  113  Mass. 
312,   18   Am.   Rep.   493. 

13.  Morrison  r.  Morrison,  142  Mass. 
361,  8  N.  E.  59,  56  Am.  Rep.  688;  Vier- 
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that  this  defense  may  be  shown  at  the  trial  even  though  the  same 
has  not  been  pleaded.14 

A  conflict  of  opinion  exists  as  to  whether  or  not  the  adjudication 
in  a  suit  for  divorce  a  mensa  is  a  bar  to  a  suit  for  divorce  a  vinculo.™ 
A  divorce  obtained  by  one  of  the  parties  is  a  bar  to  a  divorce  obtain- 
able by  the  other  party.10 

9.  Another  Action  Pending.  —  It  has  been  held  that  the  pendency 
of  a  suit  for  divorce  a  mensa  is  not  a  bar  to  a  suit  for  divorce  a 
vinculo  on  the  same  ground;17  nor  is  a  suit  for  divorce  brought  by 
one  of  the  parties  a  bar  to  a  suit  for  divorce  by  the  other  party;18 
nor  is  a  suit  for  divorce  pending  in  one  state  a  bar  to  the  bringing 
of  a  suit  for  divorce  in  another  state19  on  the  same  ground.20  How- 
ever, in  the  latter  case,  as  a  matter  of  comity,  the  court  may  stay 
proceedings  in  the  second  suit.21  Moreover,  in  any  case  for  cause, 
the  court  may  stay  the  suit  before  it  because  of  the  pendency  of  the 
other  action.22 

A  former  suit  on  a  different  ground  is  not  a  bar  to  a  second  suit 
by  the  same  plaintiff  for  a  different  cause  subsequently  arising.23 


tel  v.  Viertel,  99  Mo.  App.  710,  75  S. 
W.  187. 

14.  People  r.  Case,  241  111.  279,  89 
N.  E.  638;  Burton  v.  Burton,  58  Vt. 
474,  5  Atl.  281;  Blain  v.  Blain,  45  Vt. 
538. 

If  res  adjudicata  be  pleaded  it  is  not 
necessary  to  deny  the  charge  in  the 
petition.  Kershaw  V.  Kershaw,  5  Pa. 
Dist    (Pa.)    551. 

15.  A  divorce  a  mensa  remaining  in 
force  does  not  bar  a  suit  for  divorce 
a  vinculo.  Evans  v.  Evans,  43  Minn. 
31,  44  N.  W.  524,  7  L.  E.  A.  448. 

A  judgment  against  a  wife  in  suit 
for  divorce  a  vinculo  is  a  bar  to  an 
action  for  a  divorce  a  mensa  by  the  hus- 
band on  the  same  grounds.  Wagner 
v.  Wagner,  36  Minn.  239,  30  N.  W 
766. 

Fera  v.  Fera,  98  Mass.  155,  held  that 
a  judgment  of  dismissal  in  a  suit  for 
divorce  a  mensa  for  desertion  is  a  bar 
to  a  subsequent  libel  after  five  years' 
continuance  of  such  desertion  for  a 
divorce   a  vinculo. 

These  two  suits  have  a  direct  and 
intimate  relation  to  each  other  and 
differ  in  degree  and  concern  the  same 
subject-matter;  the  cause  for  divorce 
had  been  passed  upon  in  the  previous 
suit. 

16.  Edgerly  v.  Edgerly,  112  Mass. 
53;  De  Graw  v.  De  Graw,  7  Mo.  App. 
121. 

Where  the  suit  by  the  husband  for 
divorce  for  desertion  was  dismissed,  it 
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was  held  not  to  be  a  bar  to  a  suit  for 
divorce  by  the  wife  for  the  same  de- 
sertion. Lea  v.  Lea,  99  Mass.  493,  96 
Am.  Dee.  772. 

Stilphen  v.  Houdlette,  60  Me.  447, 
held  a  divorce  a  vinculo  obtained  by 
the  husband  on  his  petition  not  a  bar 
to  a  suit  for  divorce  by  the  wife;  but 
the  former  judgment  defeats  the  wife's 
right    of    dower. 

17.  Stevens  v.  Stevens,  1  Mete. 
(Mass.)    279. 

18.  Cal. — Simpson  v.  Simpson,  41 
Pac.  804.  Mich. — Johnson  v.  Johnson, 
50  Mich.  293,  15  N.  W.  462.  N.  Y. 
Cordier  v.  Cordier,  26  How.  Pr.  187.  Pa. 
Zieger  v.  Zieger,  14  W.  N.  G.  122. 

19.  Wright  v.  Wright,  24  Mich.  180; 
Drake  v.  Drake,  76  N.  H.  32,  78  Atl. 
1071. 

20.  Sworoski  v.  Sworoski,  75  N.  H. 
1,  70  Atl.  119. 

21.  Dunham  v.  Dunham,  57  111.  App. 
4  75,  affirmed  in  162  111.  589,  44  N.  E. 
841,   35   L.   E.   A.   70. 

22.  Flanagan  V.  Flanagan,  13  N. 
Y.  St.  432. 

23.  Cordier  v.  Cordier,  26  How.  Pr. 
(N.  Y.)    187. 

However,  it  must  be  noted  that  a 
lawful  judgment  of  divorce  in  one  state 
is  a  bar  to  a  suit  for  divorce  in  an- 
other state.  Mohr  v.  Mohr,  81  Neb. 
499,  116  N.  W.  267. 

If  the  wife  institutes  a  suit  for  di- 
vorce in  one  state  and  then  the  hus- 
band institutes  a  suit  out  of  the  state 
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C.  Defenses  in  Particular  Actions.  —  1.  Adultery.  —  The  fol- 
lowing have  been  held  not  to  be  defenses  in  actions  for  divorce  on 
the  ground  of  adultery :  Judicial  separation  ;24  lunacy ;'-"'  insanity 
of  the  defendant  at  the  time  of  the  commission  of  the  offense,  the 
offense  being  both  social  and  moral;26  cruelty;27  refusal  of  conjugal 
rights  by  plaintiff  to  defendant.28  Desertion20  is  no  defense  where 
it  falls  short  of  the  period  required  to  make  the  same  in  itself  a 
ground  for  divorce  ;30  and  in  any  event  this  defense  may  be  used  only 
as  a  matter  of  recrimination.31 

2.  Cruelty.  —  The  following  have  been  held  to  be  good  defenses 
in  actions  for  divorce  on  the  ground  of  cruelty:  Any  misconduct 
on  the  part  of  plaintiff  calculated  to  irritate  and  mislead  defendant, 
excite  defendant's  jealousy,  or  alienate  defendant's  affections  from 
plaintiff;32  provocation;33  insanity  of  the  defendant  at  the  time  of 
the  alleged  commission  of  the  offense.34 

3.  Desertion.  —  In  an  action  for  divorce  on  the  ground  of  deser- 
tion, the  defendant  may  allege  as  a  defense :  Good  cause  for  de- 
sertion35 and  a  statement  in  succinct  form  of  the  facts  connected  there- 


and  gets  a  decree,  this  will  be  ignored 
in  the  former  state,  jurisdiction  having 
attached  in  the  former  state.  Turner 
V.  Turner,  44  Ala.  437;  Stilphen  t\  Stil- 
phen,  58  Me.  508,  4  Am.  Rep.  305,  a 
similar   case. 

Where  the  husband  and  wife  sue  each 
other  for  divorces  in  different  courts, 
only  the  court  which  first  acquired 
jurisdiction  has  the  power  to  award 
alimonv.  Mahn  v.  Mahn,  63  Mo.  App. 
375. 

A  wife  cannot,  by  alleging  that  the 
averments  of  the  husband  in  another 
suit  are  false  and  malicious,  institute 
a  suit  for  divorce  on  this  ground  be- 
fore such  action  is  ended  and  thus 
transfer  to  the  second  suit  the  trial 
of  the  issue  of  their  falsity.  De  Halev 
v.  De  Haley,   74  Cal.  489,  16  Pac.  248. 

24.  Yeatman  V.  Yeatman,  21  L.  T. 
(Eng.)    733. 

25.  Under  20  &  21  Vict.,  ch.  85, 
§31,  Mordaunt  v.  Moncrieffe.  43  L.  J., 
Mat.  (Eng.)  49;  L.  R.  2  H.  L.  (Sc.) 
374;  30  L.  T.  649;  23  W.  R.  12. 

26.  Matchin  v.  Matchin,  6  Pa.  332, 
47   Am.   Dec.   466. 

27.  Zimmerman  V.  Zimmerman,  242 
111.  552,  90  N.  E.  192;  Tuthill  v.  Tut- 
hill,  31   L.  J.   Mat.    (Eng.)    214. 

28.  Rowe  v.  Rowe,  4  Sw.  &  Tr. 
(Eng.)  162;  34  L.  J.  Mat.  Ill;  11  Jur. 
(N.  S.)  568;  12  L.  T.  639;  13  W.  R. 
1048. 

29.  Richardson  V.  Richardson,  4 
Port.    (Ala.)    467,    30    Am.    Dec.    538. 

30.  Wilson   v.   Wilson,   40   Iowa   230. 


31.  Whittington  V.  Whittington,  19 
N.  C.  64.  See  also  Hodgson  v.  Hodg- 
son,  L.   R.    (1905)    P.    (Eng.)    233. 

Where  the  parties  voluntarily  sep- 
arated, no  decree  of  divorce  a  vinculo 
will  be  granted  to  the  wife  because  of 
the  husband  's  adultery,  unless  she  was 
forced  to  leave  him,  in  which  case  he 
shall  be  deemed  to  have  separated  him- 
self from  her.  Wood  v.  Wood,  27  N". 
C.    674. 

32.  Hopper  v.  Hopper,  11  Paige  (N. 
Y.)    46. 

33.  Tysen  v.  Tvsen,  140  App.  Div. 
370.  125  N.  Y.  Supp.  479;  Mosher  v. 
Mosher,  16  N.  D.  269,  113  N.  W.  99, 
12    L.    R.   A.    (X.    S.)    820. 

34.  Cohn  v.  Cohn,  85  Cal.  108,  24 
Pac.  659;  Tiffany  v.  Tiffany,  84  Iowa 
122,   50   N.   W.   554. 

The  wife's  health  may  prevent  her 
refusal  of  intercourse  from  being 
cruelty.  Lohmuller  r.  Lohmuller  (Tex. 
Civ.  App.),  135  S.  W.   751. 

Adultery  cannot  be  set  up  as  a  de- 
fense in  a  suit  for  a  limited  divorce 
on  the  ground  of  cruelty.  Henry  v. 
Henrv,  17  Abb.  Pr.  411;  Grossi  v. 
Grossi,  42  L.  J.  Mat.  (Eng.)  69,  L.  R. 
3  P.  118. 

An  answer  alleging  desertion  in  a 
suit  for  divorce  for  extreme  cruelty 
does  not  require  a  reply  on  the  ground 
that  it  sets  up  new  matter.  S.ylvis  v. 
Sylvis,    11    Colo.    319,    17    Pac.    912. 

35.  Schoen  v.  Schoen,  48  111.  App. 
382. 
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with;88  that  such  desertion  was  of  plaintiff's  own  accord,37  or  that  the 
defendant  parted  from  the  plaintiff  for  the  purpose  of  seeking  employ- 
ment.   The  latter  defense  may  be  shown  under  a  general  denial.88 

4.  Impotency.  —  In  an  action  for  divorce  on  the  ground  of  im- 
potency,  an  agreement  between  the  parties  not  to  institute  proceedings 
for  the  nullity  of  the  marriage  is  a  good  defense,30  but  not  a  volun- 
tary deed  of  separation.40 

D.  Joinder  of  Answer  and  Demurrer.  —  It  is  improper  in  di- 
vorce proceedings  to  include  a  general  demurrer  in  the  answer41  or  to 
file  a  plea  and  a  demurrer  at  the  same  time.  If  the  latter  be  done, 
the  demurrer  will  be  struck  off.42 

IX.  DEMURRER.  —  The  use  of  the  demurrer  in  suits  for  divorce 
is  generally  recognized  as  being  the  same  as  in  other  civil  actions.43 

X.  REPLICATION  OR  REPLY.  —  Replications  or  replies  in  di- 
vorce proceedings  appear  to  be  the  same  as  those  in  other  civil  actions.44 

XI.  CROSS-PETITION.  —  A.  In  General.  — The  right  of  the 
defendant  in  a  suit  for  divorce  to  file  a  cross-petition  in  said  action 
for  the  purpose  of  obtaining  a  divorce  on  behalf  of  the  defendant  is 
generally   recognized   in   the   United   States.63      Under    the    English 


36.  Hill  v.  Hill,  33  L.  J.  Mat.  (Eng.) 
187;    10  Jur.    (N.  S.)    371. 

37.  Smith  v.  Smith,  35  Ind.  App. 
610.    74    N.    E.    1008. 

38.  Stevens  v.  Stevens,  29  Ky.  L. 
Rep.  953,  96  S.  W.  811. 

Action  for  divorce,  in  good  faith,  pre- 
vents wife's  separation  from  consti- 
tuting desertion.  Kusel  v.  Kusel,  147 
Cal.   52,   81   Pac.   297. 

39.  Aldridge  v.  Aldridge,  L.  R.  13 
Pro.   Div.    (Eng.)    210. 

40.  G.  v.  H.  G.,  33  Md.  401,  3  Am. 
Rep.   183. 

41.  Keller  v.  Keller,  2  Woodw.  Dec. 
(Pa.)    483. 

42.  Ewing  v.  Ewing,  2  Phila.  (Pa.) 
371,   14   Leg.   Int.   340. 

43.  Stone  v.  Stone  (N.  J.  Eq.),  13 
Atl.  245;  Black  v.  Black,  26  N.  J. 
Eq.  431;  Heilbron  v.  Heilbron,  158  Pa. 
297,  27  Atl.  967,  33  W.  N.  C.  240,  38 
Am.  St.  Rep.  845;  Appeal  of  Schulte, 
34  Leg.  Int.  (Pa.)  448;  Shellenberger 
f.   Shellenberger,  6  Pa.  Co.  Ct.  287. 

Answer. — When,  by  demurring,  de- 
fendant would  be  forced  to  admit  the 
truth  of  the  charge  in  the  bill,  his 
defense  may  be  made  by  answer.  Stew- 
art v.  Stewart.  105  Md.  297,  66  Atl.  16. 

Motion. — Where  defendant  desires 
greater  particularity  in  the  bill,  he 
must  proceed  by  motion  and  not  de- 
mur.     Huston    v.    Huston,   63    Me.    184. 

In    proceedings    relating    to    divorce 
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and  alimony,  a  motion  to  dismiss  takes 
the  place  of  a  demurrer,  and,  there- 
fore, cannot,  after  it  has  been  de- 
nied, be  followed  by  such  demurrer. 
Spofford  V.   Smith,   55   N.   H.   228. 

See  generally  the  title  "Demurrer." 

44.  A  replication  to  the  answer  set- 
ting up  a  recriminatory  charge  of  adul- 
tery, not  only  takes  issue  on  the 
charges  contained  in  the  answer,  but 
also  makes  issue,  namely,  that  the  adul- 
tery charged  was  not  committed  under 
such  circumstances  as  would  have  en- 
titled defendant,  if  innocent  to  a  di- 
vorce. Morrell  V.  Morrell,  1  Barb.  (N. 
Y.)  318. 

See  the  title  "Replication  and  Re- 
ply." 

63.  Ga.— Owen  v.  Owen,  54  Ga.  526. 
Ind. — Musselman  V.  Musselman,  44  Ind. 
106;  Harrington  v.  Harrington,  36  Ind. 
App.  536,  75  N.  E.  1082.  Mo.— Ficke 
v.  Ficke,  62  Mo.  335;  Hoffman  v.  Hoff- 
man, 43  Mo.  547.  Neb. — Berdolt  v. 
Berdolt,  56  Neb.  792,  77  N.  W.  399. 
N.  J. — Arrowsmith  !.'.  Arrowsmith  (N. 
J.  Eq.),  71  Atl.  702;  Storms  v.  Storms, 
71  N.  J.  Eq.  549,  64  Atl.  700;  Wil- 
kins  v.  Wilkins  (N.  J.  Eq.),  58  Atl. 
821.  N.  Y.— Spahn  v.  Spahn,  12  Abb. 
N.  C.  169;  Finn  v.  Finn,  62  How.  Pr. 
83;  Van  Benthuvsen  v.  Van  Benthuy- 
sen,  15  Civ.  Proc.  234,  2  N.  Y.  Supp. 
238.  Ore.— Dodd  v.  Dodd,  14  Ore.  338, 
13  Pac.  509. 
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ecclesiastical  practice  the  parties  were  in  effect  both,  plaintiff  and 
defendant  at  the  same  time.  Therefore,  there  was  no  difficulty  in 
granting  relief  to  the  defendant  as  if  he  were  the  plaintiff.64 

Certain  authorities  allow  the  filing  of  such  cross-petiticn  on  the 
theory  that  it  is  a  proceeding  arising  out  of  the  contract  upon  which 
the  plaintiff  brings  his  action  for  divorce.05  This  theory  has  been 
denied,  however.66 

The  defendant  in  his  cross-petition  may  seek  a  divorce  for  a  cause 
arising  after  the  filing  of  the  plaintiff's  petition.67  Furthermore,  it 
has  been  held  that  the  defendant  in  the  cross-petition  may  seek  such 
incidental  relief  as  the  custody  of  the  children  and  alimony  without 
praying  for  a  divorce.68 

A  conflict  of  authority  exists  as  to  whether  an  absolute  divorce  may 
be  obtained  on  a  cross-petition  in  an  action  for  divorce  a  mensa,™ 
and,  vice  versa,  a  divorce  a  mensa  in  an  action  for  absolute  divorce.70 
The  New  York  courts  have  denied  the  right  to  obtain  an  annulment 
of  the  marriage  on  a  cross-petition  in  an  action  for  divorce.71 


See  Cupples  v.  Cupples,  33  Colo.  449, 
80  Pac.  1039  as  to  statutes  in  Colo- 
rado. 

64.  Wuest  v.  Wuest,  17  Nev.  217, 
30   Pac.   886. 

65.  Mott  v.  Mott,  82  Cal.  413,  22 
Pac.  1140,  22  Pac.  1142;  Wadsworth  v. 
Wadsworth,  81  Cal.  182,  22  Pac.  648, 
15   Am.   St.   Rep.   38. 

66.  Griffin  v.  Griffin,  23  How.  Pr. 
(N.   Y.)    183. 

67.  Von  Bernuth  v.  Von  Bernuth,  76 
N.  J.  Eq.  487,  74  Atl.  700;  Burdell  V. 
Burdell,  2  Barb.  (N.  Y.)  473,  3  How. 
Pr.    216. 

Although  the  wife's  bill  for  divorce 
and  the  husband's  cross-bill  for  divorce 
are  dismissed,  the  wife  may  then  bring 
another  action  for  divorce  on  the 
ground  that  the  charges  in  the  cross- 
bill amount  to  cruel  and  inhuman  treat- 
ment. Haley  v.  Haley  (Cal.),  14  Pac. 
92. 

Furthermore,  it  was  held  in  Berdolt 
l?.  Berdolt,  56  Neb.  792,  77  N.  W.  399, 
that  the  defendant  cannot  rely  upon 
the  charges  in  the  petition  as  the  cause 
of   action   in   the   cross-bill. 

68.  Gilpin  V.  Gilpin,  12  Colo.  504, 
21  Pac.  612;  Landreaux  v.  Landreaux, 
114   La.   528,   38   So.   442. 

But  see  Thomas  v.  Thomas,  250  111. 
354,  95  N.  E.  345,  reversing  155  111. 
App.    619. 

Counter-claim. — In  an  action  brought 
by  a  husband  against  his  wife  for 
divorce  on  the  ground  of  adultery,  the 
defendant    cannot   set    up,   by   way   of 


counter-claim,  the  adultery  of  the 
plaintiff,  so  as  to  entitle  her  to  a  judg- 
ment of  divorce  against  him  if  the 
charge   is   proved. 

This  does  not  arise  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the 
foundation  for  the  plaintiff's  claim. 
K.  F.  H.  v.  S.  H..  40  Barb.  (N.  Y.) 
9;  Diddell  v.  Diddell,  3  Abb.  Prac. 
(N.  Y.)  167,  to  the  same  effect. 

Findings. — The  court  should  make 
separate  findings  on  the  petition  and 
cross-petition.  Slocum  V.  Slocum,  86 
Ark.  469,  111  S.  W.  806.  The  court 
should  not  grant  a  divorce  on  plaint- 
iff's petition  without  making  findings 
on  defendant's  cross-petition;  such 
findings  will  not  be  implied.  Bordeaux 
v.  Bordeaux,  30  Mont.  36,  75  Pac.  524, 
affirmed,  32   Mont.   159,   80  Pac.   6. 

The  court  may  decree  a  divorce  to 
the  defendant  solely  upon  the  evidence 
introduced  by  the  plaintiff.  Glasscock 
V.    Glasscock,   94   Ind.    163. 

69.  This  right  is  denied  in  Sharpe  v. 
Sharpe,  134  Mo.  App.  278,  114  S.  W. 
584;  Henry  v.  Henry,  3  Robt.  (N.  Y.) 
614. 

But  the  right  is  upheld  in  Harrison 
V.  Harrison,  46  N.  J.  Eq.  75,  19  Atl. 
126. 

70.  This  right  is  denied  in  Ashton 
V.  Grueker,  48  La.  Ann.  1194,  20  So. 
738;  Bien venue  v.  Her  Husband,  14  La. 
Ann.  386.  But  the  right  is  upheld  in 
McNamara  V.  McNamara,  2  Hilt.  (N. 
Y.)   547,  9   Abb.  Pr.   18. 

71.  Root  v.  Root,  164  Mich.  638,  130 
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B.  Jurisdiction.  —  It  is  well  settled  that  the  customary  require- 
ment that  the  plaintiff  be  a  resident  of  the  state  in  which  he  procures 
a  divorce  has  no  application  to  divorces  granted  to  defendants  on 
cross-complaints.  The  defendant  in  such  cases  may  obtain  a  divorce 
even  though  he  be  a  non-resident.72  Furthermore,  want  of  jurisdiction 
of  the  cause  of  action  set  up  in  the  petition  has  been  held  not  to  affect 
the  jurisdiction  of  the  court  as  to  the  cross-petition.73 

C.  Form.  —  It  has  been  held  that  the  cross-petition  in  suits  for 
divorce  must  state  facts  sufficient  to  entitle  the  pleader  to  affirmative 
relief,  and  that  it  cannot  be  helped  out  by  averments  in  any  of  the 
other  pleadings  in  the  action.74 

XII.  AMENDMENT  OF  PLEADINGS.  —  A.  General  Rule  Fol- 
lowed. —  The  rules  in  reference  to  amendments  of  pleadings  in  divorce 
suits  do  not  differ  from  those  in  other  civil  actions.75  Good  cause 
for  amendment  must  be  shown,76  and  that  no  harm  will  result  from 
the  granting  of  such  amendment.77 


N.  W.  194  (held  that  the  defendant 
may,  on  cross-petition,  obtain  a  divorce 
in  'an  action  for  an  injunction  to  re- 
strain the  defendant  from  continuing 
in  a  certain  business) ;  Durham  V.  Dur- 
ham, 99  App.  Div.  450,  34  Civ.  Proc. 
141,  91  N.  Y.  Supp.  295;  Taylor  V.  Tay- 
lor, 25  Misc.  566,  28  Civ.  Proc.  323, 
55  N.  Y.  Supp.  1052  (under  Code  Civ. 
Proc,    §1770). 

Verification  of  a  cross-petition  for 
divorce  held  unnecessary  and  that  the 
statute  applies  only  to  answers.  Mus- 
selman   r.   Musselman,   44   Ind.   106. 

If  the  action  be  one  in  which  a  cross- 
complaint  is  improper,  objection  to  the 
same  is  waived  unless  urged  in  due 
time.  See  "Wakefield  v.  Wakefield,  16 
Cal.   App.    113,   116   Pac.    309. 

72.  111.— Sterl  v.  Sterl,  2  111.  App. 
223.  Ind. — Jenness  v.  Jenness,  24  Ind. 
355,  87  Am.  Dec.  335.  Ky.— Barret 
v  Barret,  11  Ky.  L.  Kep.  287.  Neb. 
Pine  v.  Pine,  72  Neb.  463,  100  N.  W. 
938.  N.  J. — Von  Bernuth  v.  Von  Ber- 
nuth,  76  N.  J.  Eq.  487,  74  Atl.  700; 
Duke  v.  Duke,  70  N.  J.  Eq.  149,  62  Atl. 
471;  Abele  V.  Abele,  62  N.  J.  Eq.  644, 
50  Atl.  686.  Okla. — Newman  v.  New- 
man, 27  Okla.  381,  112  Pac.  1007.  Utah. 
Fisk  v.  Fisk,  24  Utah  333,  67  Pac. 
1064.  Wash.— Ferry  V.  Ferry,  9  Wash. 
239,  37  Pac.  431. 

Contra,  by  statute.  Valk  r.  Valk,  18 
R.  I.  639,  29  Atl.   499. 

73.  Wells  v.  Wells  (S.  D.),  130  N. 
W.    780. 

If  the  wife  procures  a  divorce  on  her 
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cross-petition,  she  cannot  attack  the 
decree  on  the  ground  that  the  plaintiff 
was  a  non-resident.  Ferry  v.  Ferry, 
9  Wash.  239,  37  Pac.  431. 

74.  Coulthurst  V.  Coulthurst,  58  Cal. 
239. 

75.  Robards  v.  Robards,  33  Ky.  L. 
Rep.   565,  110  S.  W.  422. 

The  power  of  amendment  in  divorce 
suits  was  recognized  in  the  following: 
Cal.— Sharon  v.  Sharon,  77  Cal.  102, 
19  Pac.  230.  Colo.— Johnson  v.  John- 
son, 30  Colo.  402,  70  Pac.  692.  Del. 
Wagner  v.  Wagner,  3  Penne.  303,  51 
Atl.  603.  Mich. — Harrison  v.  Harrison, 
94  Mich.  559,  54  N.  W.  275,  34  Am.  St. 
Rep.  364.  Mo. — Garver  v.  Garver  (Mo. 
App.),  130  S.  W.  369.  N.  J.— Thomas 
V.  Thomas  (N.  J.  Eq.),  74  Atl.  125. 
N.  Y.— Milner  v.  Milner,  2  Edw.  Ch. 
114;  Codd  v.  Codd,  2  Johns.  Ch.  224; 
Mix  v.  Mix,  1  Johns.  Ch.  204.  Okla. 
Uhl  v.  Irwin,  3  Okla.  388,  41  Pac.  376, 
following  Irwin  v.  Irwin,  2  Okla.  180, 
37  Pac.  548,  3  Okla.  186,  41  Pac.  369. 
Pa. — Leidig  v.  Leidig,  13  Pa.  Co.  Ct. 
29,  2  Pa.  Dist.  529;  A.  v.  A.,  12 
Pa.  Co.  Ct.  608;  Fay  v.  Fay,  27  Pa. 
Super.  328;  A.  v.  B.,  2  Pa.  Dist. 
393;  Hancock  v.  Hancock,  13  W. 
N.  C.  29.  Eng. — Bunyard  v.  Bunyard, 
32  L.  J.  Mat.  176,  11  W.  R.  990. 

76.  Campbell  v.  Campbell,  44  Hun 
622,  7  N.  Y.  St.  441. 

77.  Lynch  v.  Lynch,  87  Mo.  App. 
32;  Miller  v.  Miller,  40  N.  J.  Eq.  475, 
2  Atl.  449. 
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The  granting  or  refusal  of  an  amendment  is  a  matter  of  discretion 
with  the  court.78 

Matters  Arising  After  Filing.  —  In  several  instances  matters  occurring 
after  the  filing  of  the  action  for  divorce  have  been  allowed  to  be  set 
up  by  amendment  to  the  petition.79 

B.  Matters  of  Substance.  —  In  numerous  instances,  the  courts 
have  permitted  a  petition  for  divorce  a  mensa  to  be  converted  by 
amendment  into  a  petition  for  divorce  a  vinculo,80  and  vice  versa.91 
The  privilege  of  adding  a  further  cause  for  divorce  by  amending  the 
petition  has  been  granted,82  and  denied,83  and  also  declared  to  be  a 
matter  of  discretion  with  the  court.84  However,  it  must  be  noted  that 
where  plaintiff  seeks  a  divorce  for  adultery,  for  example,  an  amend- 
ment seeking  to  add  further  charges  of  adultery  is  not  an  amendment 
seeking  to  set  up  a  further  cause  of  action.85 

XIII.     SUPPLEMENTAL  PLEADINGS.  —  As  a  rule,  the  evidence 


78.  Mass. — Harrington  v.  Harring- 
ton, 107  Mass.  329;  Ford  r.  Ford,  104 
Mass.  198.  Mich. — Eobson  v.  Eobson, 
161  Mich.  293,  126  N.  W.  216.  Pa. 
Toone  V.  Toone,  10  Phila.  3  74,  31  Leg. 
Int.    397. 

Eose  v.  Eose,  129  Mo.  App.  175,  107 
S.  W.  1089,  held  that  the  amendment 
of  petitions  for  divorce  to  conform  to 
the  proofs  is  proper  where  the  defend- 
ant has  been  personally  served  with 
process. 

Amendment  of  Answer.  —  Though 
amendments  may  generally  be  refused, 
the  court  should,  of  its  own  motion, 
require  the  interposition  of  a  defense 
of  which  it  has  knowledge.  Strong  v. 
Strong,  3  Eobt.  (N.  Y.)  669,  28  How. 
Pr.  432. 

Adultery  of  plaintiff  discovered  after 
issue  joined  may  be  set  up  by  amend- 
ing the  answer.  Strong  v.  Strong,  3 
Eobt.  (N.  Y.)  669,  28  How.  Pr.  432. 

79.  Adams  v.  Adams,  20  N.  H.  299, 
51  Am.  Dec.  219;  Hicks  v.  Stewart,  53 
Tex.  Civ.  App.  401,  118  S.  W.  206. 

However,  it  is  better  to  set  up  such 
matters  by  supplemental  petition.  Bor- 
ham  v.  Borham,  40  L.  J.  Mat.  (Eng.) 
6;  L.  E.  2  P.  193;  23  L.  T.  600;  19 
W.  E.  215. 

80.  N.  Y—  Smith  i\  Smith,  4  Paige 
91.  Pa. — Tiedemann  v.  Tiedemann,  5 
Pa.  Co.  Ct.  77.  Tenn. — Hackney  v. 
Hackney,  9  Humph.  450. 

Such  change  was  made  by  supple- 
mental petition  in  Irwin  r.  Irwin,  105 
Ky.  632,  49  S.  W.  432;  Cartlidge  v. 
Cartlidge,  4  Sw.  &  Tr.   (Eng.)   249. 

81.  Duplany  v.  Duplany,  L.  E.  (1S92) 


Pro.  Div.  (Eng.)  53;  Parsons  v.  Par- 
sons, L.  E.  (1907)  Pro.  Div.  (Eng.)  331. 

This  privilege  has  been  denied  where 
the  amendment  was  made  without  no- 
tice to  the  husband  whose  whereabouts 
were  known.  Eobertson  v.  Eobertson, 
9  Daly  (N.  Y.)  44. 

The  court  cannot  allow  an  amend- 
ment changing  the  prayer  from  one  for 
divorce  to  a  prayer  for  the  annulment 
of  the  marriage  contract.  Scflafberg  v. 
Schafberg,  52  Mich.  429,  18  N.  W.  202. 

82.  Dasey  v.  Dasey,  13  Pa.  Co.  Ct. 
612;  Toone  v.  Toone,  10  Phila.  (Pa.) 
174,  31  Leg.  Int.  397;  Walker  v.  Walk- 
er, 30  L.  J.  Mat.    (Eng.)    214. 

83.  Ga.— Eing  v.  Eing,  112  Ga.  854, 
38  S.  £.  330.  Pa. — Appeal  of  Powers, 
120  Pa.  320,  14  Atl.  60;  Matthews  v. 
Matthews.  6  W.  N.  C.  147.  Eng.— Ban- 
nister v.  Bannister,  29  L.  J.  Mat.  53, 
in  this  case  laches  being  a  factor. 

84.  Clavburgh  v.  Clayburgh,  15  W. 
X.  C.   (Pa.)   365. 

85.  Perkins  v.  Perkins,  16  W.  N.  C. 
(Pa.)  48. 

Such  an  amendment  was  allowed  in 
Cartlidge  v.  Cartlidge,  31  L.  J.  Mat. 
(Eng.)  135;  8  Jur.  (N.  S.)  493. 

In  Israel  v.  Israel,  54  App.  Div.  408, 
66  N.  Y.  Supp.  777,  it  was  held  to  be 
laches  to  seek  to  add  by  amendment 
another  act  of  adultery  known  when 
the  pleadings  were  drawn. 

Cruelty.— The  court  will  not  allow  the 
addition  of  new  charges  of  cruelty  ex- 
cept under  very  special  circumstances. 
Austin  V.  Austin,  41  L.  J.  Mat.  (Eng.) 
8;   25  L.  T.   856;   20  W.  E.   128. 
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in  actions  for  divorce  is  confined  to  acts  alleged  in  the  pleadings.86 
To  meet  this  difficulty  supplemental  pleadings  are  recognized  in  divorce 
proceedings  as  in  other  proceedings."7 

It  has  been  held  that  supplemental  pleadings  are  proper  for  the 
purpose  of  setting  up  further  acts  of  the  defendant  occurring  after 
the  filing  of  the  petition;88  and  to  make  the  petition  more  definite;89 
or  to  set  up  a  defense  of  the  defendant  arising  after  the  filing  of  the 
answer.00  However,  leave  to  set  up  a  new  cause  of  action  by  means 
of  supplementary  pleadings,91  or  to  change  an  action  for  limited 
divorce  to  one  for  an  absolute  divorce  in  this  manner,92  has  been 
denied.93 

XIV.  NECESSITY  OF  SIGNING  PLEADINGS.  —  In  certain  jur- 
isdictions it  is  requisite  that  the  petition  for  divorce  be  signed  by  the 
plaintiff,94  or  by  the  plaintiff's  next  friend,95  and  not  merely  by  the 
plaintiff's  attorney.96  Failure  to  have  the  petition  signed  properly 
has  been  held  fatal  to  the  validity  of  the  decree  where  no  actual 
service  was  made  and  no  appearance  occurred.97 

XV.  VERIFICATION  OF  PLEADINGS.  —  In  certain  jurisdic- 
tions the  pleadings,  or  at  least  the  petition,  in  divorce  proceedings 
must  be  verified.98     In  certain  jurisdictions  such  verification  must  be 


86.  Tourne  v.  Tourne,  9  La.  452. 

87.  By  statute.  Campbell  v.  Camp- 
bell, 44  Hun  622,  7  N.  Y.  St.  441. 

88.  111.— Klemme  v.  Klemme,  37  111. 
App.  54.  Minn. — Sodini  v.  Sodini,  96 
Minn.  329,  104  N.  W.  976.  N.  J.— Lutz 
c.  Lutz,  52  N.  J.  Eq.  241,  28  Atl.  315. 
N.  Y.— Smith  V.  Smith,  99  App.  Div. 
283,  90  N.  Y.  Supp.  927;  Cornwall  v. 
Cornwall,  30  Hun  573.  Wash.— Sco- 
land  v.  Scoland,  4  Wash.  118,  29  Pac. 
930.  Eng. — Borham  v.  Borham,  40  L.  J. 
Mat.  6,  L.  E.  2  P.  193,  23  L.  T.  600,  19 
W.  E.  215. 

In  the  following  New  York  cases,  the 
right  to  set  up  further  acts  of  adultery 
occurring  since  the  filing  of  the  petition 
was  denied:  Campbell  v.  Campbell,  69 
App.  Div.  435,  74  N.  Y.  Supp.  979;  Faas 
V.  Faas,  57  App.  Div.  611,  68  N.  Y. 
Supp.  509;  Neiberg  v.  Neiberg,  8  Misc. 
97,  28  N.  Y.  Supp.  1005,  31  Abb.  N.  C. 
257,  60  N.  Y.  St.  160;  Halsted  v.  Hal- 
sted,  5  Misc.  416,  26  N.  Y.  Supp.  758, 
affirmed,  7  Misc.  23,  27  N.  Y.  Supp.  408. 

89.  Johnson  v.  Johnson,  22  Colo.  20, 
43  Pac.  130. 

90.  Fuller  v.  Fuller,  41  N.  J.  Eq. 
198,  3  Atl.  409;  Smith  v.  Smith,  4  Paige 
(N.  Y.)  432,  27  Am.  Dec.  75;  Strong  v. 
Strong,  3  Robt.  (N.  Y.)  669,  28  How. 
Pr.  432. 

91.  Gleason  v.  Gleason,  54  Cal.  135; 
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Freudenstein  v.  Freudenstein,    110    La. 
424,  34   So.   589. 

92.  Schwab  v.  Schwab,  93  Md.  382, 
49  Atl.  331,  52  L.  E.  A.  414;  Hoffman 
t:  Hoffman,  35  How.  Pr.  (N.  Y.)  384. 
Contra,  Irwin  V.  Irwin,  105  Ky.  632,  49 
S.  W.  432. 

93.  No  decree  can  be  had  in  a  suit 
for  divorce  if  the  only  acts  proved  oc- 
curred after  the  bill  was  filed  (Ferrier 
v.  Ferrier,  4  Edw.  Ch.  (N.  Y.)  296);  or, 
if  cause  of  action  was  not  complete 
when  original  petition  was  filed  (Em- 
bree  V.  Embree,  53  111.  394). 

94.  Philbrick  v.  Philbrick,  27  Vt. 
786. 

Signing  in  the  presence  of  the  plaint- 
iff or  by  her  direction  is  held  sufficient 
in  Daniels  V.  Daniels,  56  N.  H.  219. 

95.  Grissom  v.  Grissom,  8  W.  N.  C. 
(Pa.)   484. 

96.  Willard  v.  Willard,  4  Mass.  506', 
Gould   v.   Gould,   1    Mete.    (Mass.)    382. 

97.  Wanamaker  i>.  Wanamaker,  10 
Phila.   (Pa.)   466. 

This  matter  is  regulated  by  statute 
in  Rhode  Island.  Gen.  Laws,  c.  195, 
§9;  Capwell  v.  Capwell,  2  E.  I.  101,  21 
Atl.    1005. 

98.  Ga. — McLaughlin  V.  McLaugh- 
lin, 128  Ga.  653,  58  S.  E.  156.  La. 
Whitney  v.  Finnegan,  129  La.  572,  56 
So.   512.     Mich. — McWilliams    v.    Len- 
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made  before  a  judge,  justice  of  the  peace  or  clerk  of  the  court.90  It 
has  been  held  that  a  verification  to  the  effect  that  the  plaintiff  believes 
his  petition  to  be  true  is  sufficient.1  Furthermore,  it  has  been  held 
that  the  verification  cannot  be  waived  by  the  adverse  party;-  and 
that,  on  motion,  the  petition  must  be  dismissed  for  failure  to  make  a 
proper  verification.3 

An  amendment  to  the  petition  must  be  verified  if  the  original  petition 
was  required  to  be  verified,4  and  in  such  cases  the  whole  petition,  as 
amended,  should  be  verified.5 

Verification  Unnecessary.  —  In  some  jurisdictions  a  defendant  is  ex- 
cused from  verifying  his  pleadings  if  he  would  be  privileged  from 
testifying  as  a  witness  as  to  any  matters  denied  by  such  pleadings.6 

XVI.  AFFIDAVITS  ACCOMPANYING  PLEADINGS.  —  In  cer- 
tain jurisdictions  it  is  required  that  the  petition  for  divorce  shall 
be  accompanied  by  the  affidavit  of  the  plaintiff  in  the  form  prescribed.7 
The  failure  to  file  such  affidavit  in  proper  form  is  held  fatal  to  the 
jurisdiction  of  the  court;8  and  the  objection  to  the  want  of  such  affi- 
davit may  be  urged  for  the  first  time  on  appeal.9 


awee  Circuit  Judge,  142  Mich.  226.  105 
N.  W.  611.  Mo. — Hinkle  v.  Lovelace, 
204  Mo.  208,  102  S.  W.  1015. 

Pleadings  in  divorce  suits  need  not 
be  verified.  Slocum  V.  Slocum,  86  Ark. 
469,  111  S.  W.  806. 

99.  Brown  v.  Brown,  138  Ind.  257, 
37  N.  E.  142;  Beeves  V.  Beeves,  12 
Phila.  (Pa.)  188,  34  Leg.  Int.  115; 
Grissom  v.  Grissom,  8  W.  N.  C.  (Pa.) 
484. 

1.  Burdick  r.  Burdick,  7  Wash.  533, 
35   Pac.   415. 

Gartner,   90   Mich, 


380, 


Gartner,    90    Mich.    380, 


2.  Avres  r. 
51   N.  W.  461. 

3.  Ayres    v. 
51   N.  W.  461. 

4.  Green  v.  Green,  26  Mich.  437. 

5.  Briggs  v.  Briggs,  20  Mich.  34. 

6.  Anable  v.  Ana'ble,  24  How.  Pr. 
(N.  Y.)  92;  Sweet  v.  Sweet,  15  How. 
Pr.  (N.  Y.)  169;  Johnson  v.  Johnson, 
6  Johns.  Ch.  (N.  Y.)  163;  Wright  v. 
Wright,   3   Tex.   168. 

Olney  r.  Olney,  7  Abb.  Pr.  (N.  Y.) 
350,  held  that  in  an  action  for  divorce, 
the  answer  must  be  verified  if  the  com- 
plaint is,  even  though  the  latter  charges 
defendant  with  adultery. 

The  verification  of  the  petition  can- 
not be  added  on  the  day  the  final  de- 
cree is  entered.  Hinkle  v.  Lovelace, 
204  Mo.  208,  102  S.  W.  1015. 

Under  statute,  if  the  answer  in  a  suit 
for  divorce  be  sworn  to,  the  defendant 
is  not  entitled  to  the  benefit  of  it, 
as  in  other  cases  in  equity,  but  it  may 

eo 


be  used  as  an  affidavit  on  a  motion  for 
alimony  pendente  lite.  Anthony  v.  An- 
thony, 11  N.  J.  Eq.  70. 

Verification  of  pleas  of  adultery,  de- 
sertion, condonation  and  connivance 
may  be  made  in  the  same  suit.  Each 
plea  is  to  be  construed  by  itself.  Tourle 
v.  Tourle,  1  Sw.  &  Tr.  (Eng.)  165,  27 
L.  J.  Mat.  52,  6  W.  B.  544. 

That  the  petition  in  a  divorce  suit 
was  not  verified  by  the  plaintiff  but 
by  her  attorney  can  not  be  urged  in 
a  collateral  proceeding  as  a  jurisdic- 
tional defect  in  the  previous  action.  El- 
lis v.  White,  61  Iowa  644,  17  N.  W. 
28 

7.  Ind.— Wills  v.  Wills,  96  N.  E. 
763.  N.  J.— Brant  v.  Brant,  71  N.  J. 
Eq.  66,  71  Atl.  350,  under  §3,  P.  L. 
1902,  p.  503.  N.  C— Hopkins  v.  Hop- 
kins, 132  N.  C.  22,  43  S.  E.  508;  Hollo- 
man  V.  Holloman,  127  N.  C.  15,  37  S.  E. 
68    (under  Code   §1287). 

8.  Mo. — Hinkle  V.  Lovelace,  204  Mo. 
208,  102  S.  W.  1015.  N.  C— Clark  v. 
Clark,  133  N.  C.  28,  45  S.  E.  342. 
Tenn. — DeArmond  V.  DeArmond,  92 
Tenn.  40,  20  S.  W.  422;  Ravi  V.  Rayl 
(Tenn.  Ch.  App.),  64  S.  W.  309. 

Failure  to  file  an  affidavit  of  resi- 
dence will  not  prevent  the  court  from 
acquiring  jurisdiction  where  the  same 
matters  were  contained  in  the  petition 
dulv  verified.  Stewart  v.  Stewart,  28 
Ind.  App.  378,   62   N.  E.   1023. 

9.  Nichols  V.  Nichols,  128  N.  C.  108, 
38  S.  E.  296. 
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XVII.  BILLS  OF  PARTICULARS.  —  In  numerous  instances  bills 
of  particulars  have  been  ordered  to  be  filed,10  and  denied,11  in  suits 
for  divorce,  the  granting  or  refusal  of  a  bill  of  particulars  being  a 
matter  of  discretion  with  the  court  in  such  suits  as  in  other  actions.12 

Adultery.  —  In  numerous  cases  bills  of  particulars  have  been  required 
of  the  plaintiff  in  actions  for  divorce  on  the  ground  of    adultery.K; 

XVIII.  VARIANCE  AS  APPLIED  TO  DIVORCE  PROCEED- 
INGS. —  The  rule  that  the  pleadings  and  proofs  must  not  be  incon- 
sistent and  that  the  decree  must  be  supported  by  the  pleadings  and 
proofs  is  recognized  in  divorce  proceedings  as  in  other  actions.14 

XIX.  TRIALS.  —  A.  Interest  op  Public  Recognized.  —  Trials 
in  actions  for  divorce  differ  from  trials  in  ordinary  civil  actions  par- 
ticularly in  this,  that  many  provisions  have  been  made  to  safeguard 
the  interests  of  the  public  at  large.  For  this  reason  it  is  required 
in  certain  jurisdictions  that  the  trial  must  take  place  in  open  court;15 


Under  statute  the  court  may  allow 
the  affidavit  to  be  amended.  Moore  v. 
Moore,  130  N.  C.  333,  41  S.  E.  943. 

Affidavit  made  on  knowledge,  infor- 
mation and  belief  held  sufficient  where 
statute  required  the  same  to  be  made 
on  knowledge  and  belief.  M.  v.  M.,  2 
Tenn.  Ch.  App.  463. 

Date. — The  affidavit  is  not  insufficient 
because  the  month  or  day  of  the  month 
is  not  given.  Naudain  v.  Naudain 
(Del.),   75  Atl.   609. 

The  affidavit  of  plaintiff  cannot  be 
made  before  his  attorney.  Warner  v. 
Warner,  11  Kan.  121. 

10.  Del. — Addicks  v.  Addicks,  1 
Marv.  338,  41  Atl.  78.  Pa.— Realf  r. 
Eealf,  77  Pa.  31;  Appeal  of  Hancock, 
64  Pa.  470;  Shellenberger  v.  Shellen- 
berger,  6  Pa.  Co.  Ct.  287;  Shisler  v. 
Shisler,  19  W.  N.  C.  130;  Bartol  v.  Bar- 
tol,  18  W.  N.  C.  8.  Eng.— Leete  v. 
Leete,  2  Sw.  &  Tr.  568,  31  L.  J.  Mat. 
121,  6  L.  T.  507. 

11.  Earle  v.  Earle,  79  App.  Div.  631, 
79  N.  Y.  Supp.  613;  Krauss  v.  Krauss, 
73  App.  Div.  509,  77  N.  Y.  Supp.  203, 
11  ST.  Y.  Ann.  Cas.  194;  Bullock  v. 
Bullock,  85  Hun  373,  32  N.  Y.  Supp. 
1009;  Carpenter  v.  Carpenter,  62  Hun 
621.  17  X.  Y.  Supp.  195;  Oviatt  V. 
Oviatt,  14  Misc.  127,  35  N.  Y.  Supp. 
654. 

12.  Harrington  v.  Harrington,  107 
Mass.  329. 

13.  Mass. — Adams  v.  Adams,  16 
Pick.  254.  N.  Y.— Weis  v.  Weis,  123 
App.  Div.  409,  107  N.  Y.  Supp.  1061; 
Kirkland  v.  Kirkland,  39  Misc.  423,  80 
N.  Y.  Supp.  21;  Hunter  v.  Hunter,  38 
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Mise.  672,  78  N.  Y.  Supp.  243;  Kelly 
v.  Kelly,  12  Misc.  457,  34  N.  Y.  Supp. 
255.  Pa.— Lord  V.  Lord,  16  W.  N.  C. 
496.  Eng. — Codrington  v.  Codrington, 
3  Sw.  &  Tr.  368,  33  L.  J.  Mat.  53,  10 
L.  T.  139;  Higgs  v.  Higgs,  32  L.  J. 
Mat.  64,  11  W.  E.  154;  Hepworth  v. 
Hepworth,  30  L.  J.  Mat.  215,  6  Jur. 
(N.  S.)  831,  3  L.  T.  180. 

If  the  petition  for  divorce  for  adul- 
tery charges  adultery  "at  various  other 
times  at  certain  places  to  plaintiff  un- 
known," a  motion  for  a  bill  of  par- 
ticulars should  not  be  granted  in  such 
form  as  to  exclude  the  evidence  of  a 
general  confession  or  course  of  conduct. 
Ketcham  v.  Ketcham,  32  App.  Div.  26, 
52  N.  Y.  Supp.  961. 

By  proceeding  to  trial  without  a  de- 
mand for  specifications,  defendant  may 
waive  his  right  to  demand  same.  Brei- 
nig  v.  Breinig,  26  Pa.  161. 

14.  Where  gross  neglect  is  the  only 
ground  of  divorce  alleged,  a  decree  will 
not  be  granted  on  proving  adultery. 
Thorp  v.  Thorp,  Wright  (Ohio)  763. 

Under  allegations  of  misconduct  the 
plaintiff  can  not  prove  adultery.  Adul- 
tery must  be  specifically  charged.  Tru- 
bee  v.  Trubee,  41  Conn.  36. 

It  was  held  no  variance  in  Buckley 
v.  Buckley,  50  Wash.  213,  96  Pac.  1079, 
to  grant  a  decree  of  annullment  in  a 
suit   for   divorce. 

15.  Exclusion  of  Certain  Persons. 
By  statute  (Code  §3173)  in  Iowa,  it  is 
provided  that  such  trial  must  be  in 
open  court,  though  immature  persons 
may   be   excluded.     Hobart   v.   Hobart, 
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that  certain  facts  must  be  proven,  and  that  proof  thereof  cannot  be 
dispensed  with16  even  by  the  admissions  of  the  parties;17  and  that, 
in  many  instances,  evidence  in  corroboration  of  the  testimony  of  the 
plaintiff  or  admissions  of  the  defendant  must  be  adduced;18  that  the 
trial  must  not  take  place  until  a  certain  period  of  time  has  elapsed 
after  the  commencement  of  the  action,19  and  that  the  court  may  of 
its  own  motion  institute  inquiry  where  the  suspicions  of  the  court 
have  been  aroused  in  reference  to  the  proceedings.20  However,  the 
general  rule  of  law  that  hearsay  evidence  is  inadmissible  is  in  force 
in  divorce  proceedings,21  as  well  as  the  rule  that  the  defendant  is 
not  bound  to  incriminate  himself.22 

B.     Trial  by  Court.  —  In  numerous  jurisdictions,  provision  is  made 


45  Iowa  501;  Harkins  v.  Harkins 
(Iowa),  99  N.  W.  154. 

Barnett  v.  Barnett,  29  L.  J.  Mat. 
(Eng.)  28,  allows  the  exclusion  of 
women  and  children. 

The  fact  that  the  report  of  the  ref- 
eree is  filed  with  the  court  and  excep- 
tions thereto  are  heard  and  ruled  upon, 
does  not  constitute  a  trial  in  open  court 
within  the  meaning  of  the  statute;  nor 
does  the  adoption  of  the  findings  of 
the  referee.  Hobart  v.  Hobart,  45 
Iowa  501. 

The  judge,  in  England,  in  certain 
cases,  may  direct  that  the  hearing  take 
place  in  private.  Anstey  v.  Anstey,  44 
L.  J.  Mat.  (Eng.)  15,  L.  R.  3  P.  230, 
31  L.  T.  801,  23  W.  R.  386;  Cohen  v. 
Cohen,    (1897)    13   T.   L.   R.   255;    C.   v. 

C,  38  L.  J.  Mat.  (Eng.)  37,  20  L.  T. 
280;   A.  v.  A.,  44  L.  J.  Mat.  15,  L.  R. 

3  P.  230,  31  L.  T.  801,  23  W.  R.  386; 

D.  v.  D.,   (1903)   P.  144. 
Ecclesiastical     Practice.  —  From    the 

latter  case  it  appears  that  the  ancient 
ecclesiastical  practice  sanctioned  pri- 
vate hearings  in  certain  cases. 

16.  Cal.— Bennett  V.  Bennett,  28  Cal. 
599.  Colo. — Geisseman  v.  Geisseman,  34 
Colo.  481,  83  Pac.  635.  Mo— Coe  v. 
Coe,  98  Mo.  App.  472,  72  S.  W.  707. 

17.  Harman  v.  McLeland,  16  La.  26; 
White  v.  White,  45  N.  H.  121. 

Pacts  averred  in  the  petition  and  not 
denied  in  the  answer  are  not  required 
to  be  found  by  the  court.  Pox  V.  Fox, 
25  Cal.  587. 

18.  Ala. — Richardson  v.   Richardson, 

4  Port.  467,  30  Am.  Dec.  538.  Ark. 
Kurtz  v.  Kurtz,  38  Ark.  119.  Cal.— Mc- 
Mullin  17.  McMullin,  140  Cal.  1!-'.  73 
Pac.  808  (not  applicable  if  no  collu- 
sion); Reid  v.  Reid,  112  Cal.  274,  44  Pac. 


564.  Ga. — Buckholts  r.  Buckholts,  24 
Ga.  238.  N.  J.— Williams  v.  Williams, 
78  N.  J.  Eq.  13,  78  Atl.  693;  Schmidt 
v.  Schmidt,  29  N.  J.  Eq.  496;  Cummins 
v.  Cummins,  15  N.  J.  Eq.  138.  Ore. 
Hill  v.  Hill,  24  Ore.  416,  33  Pac.  809. 
Pa. — Daniel  v.  Daniel,  1  Pears.  242. 

The  statute  (Comp.  Laws,  §8652)  re- 
quiring that  a  divorce  shall  not  be 
granted  solely  on  the  declarations  of 
the  parties  refers  to  confessions  as  con- 
tradistinguished from  their  testimony 
as  witnesses.  Rosecrance  v.  Rose- 
crance,  127  Mich.  322,  86  N.  W.  800, 
8  Det.  Leg.  N.  342. 

19.  Daly  V.  Hosmer,  102  Mich.  392, 
60  N.  W.  758;  McClatchy  v.  McClatchy, 
19  Ohio  C.  C.  201,  10  O.  C,  D.  262. 

20.  Swearingen  v.  Swearingen,  18 
Ga.   316. 

21.  Dwyer  v.  Dwyer,  26  Mo.  App. 
647. 

22.  Marsh  v.  Marsh,  16  N.  J.  Eq. 
391,  84  Am.  Dec.  164. 

Notice. — In  the  trial,  the  court  may 
require  such  notice  of  its  orders  as  may 
be  necessary  to  a  full  understanding 
of  the  case.  Mohr  v.  Mohr,  81  Neb. 
499,  116  N.  W.  267. 

Election  of  Form  of  Trial.— If  the 
parties  have,  by  stipulation,  referred 
the  issues  to  a  referee  and  the  plaintiff 
has  been  partially  examined,  it  is  not 
an  abuse  of  discretion  to  deny  a  mo- 
tion for  a  jurv.  Winans  r.  Winans,  124 
N.  Y.  140,'26*N.  E.  293. 

As  to  trial  in  Louisiana  under  Re- 
vised Civil  Code,  article  145,  see  Bursha 
v.  Lane,  105  La.  112,  29  So.  712. 

Plaintiff  can  not,  of  right,  procure 
a  rule  on  defendant  to  furnish  his  list 
of  witnesses.  Mullisnn  r.  Mullison,  13 
W.  N.  C.   (Pa.)   314. 
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for  the  trial  of  actions  for  divorce  by  the  court  without  a  jury;"  or 
for  the  trial  of  the  action  by  the  court  with  or  without  a  jury,  in  the 
discretion  of  the  court.24  A  statute  requiring  actions  for  divorce  to 
be  tried  by  the  court  is  not  unconstitutional  as  impairing  the  right 
of  trial  by  jury.25 

C.  Trial  by  Reference.  —  1.  Extent  of  Practice.  —  In  many 
jurisdictions  the  power  of  the  court  to  refer  the  trial  of  an  action 
for  divorce  to  a  referee20  or  master27  is  recognized,  particularly  in 
uncontested  actions  for  divorce,28  or  in  cases  in  which  both  parties 
consent  to  this  form  of  trial.29 

2.  Selection  and  Appointment  of  Referee.  —  To  guard  against 
collusion,  it  is  sometimes  provided  by  statute,  particularly  in  New 
York  where  the  statute  is  supplemented  by  rule,  that  the  court  shall 
not,  as  of  course,  appoint  as  referee  in  a  suit  for  divorce  a  person 
nominated  by  either  party  or  agreed  upon  by  the  parties.30 

3.  Function  of  Referee.  —  Although  a  referee  in  a  divorce  suit 
may  be  regarded  as  a  judicial  officer,31  for  the  most  part  he  acts  merely 
as  a  master  to  take  testimony32  as  to  the  material  facts  and  issues  in 
the  case  ;33  and  his  opinion  is  generally  regarded  merely  as  advisory,34 
although  he  may  be  permitted  to  report  his  conclusions  as  to  the 
issues,35  together  with  the  evidence  in  the  case.36 


23. 
207. 
24. 
25. 
26. 


Carre  v.   Carre,   2   Yeates    (Pa.) 


Anonymous,  35  Ala.  226. 

Mead  v.  Mead,  1   Mo.  App.  247. 

Janvrin  V.  Janvrin,  57  N.  H.  146; 
Moore  v.  Moore,  56  N.  H.  512;  Sullivan 
17.  Sullivan,  52  How.  Pr.  (N.  Y.)  453; 
Anonymous,  5  How.  Pr.  (N.  Y.)  306; 
People  v.  McGinnis,  1  Park.  Cr.  (N. 
Y.)  387.  Contra,  Mangels  v.  Mangels, 
6  Mo.  App.  481. 

27.  Shillinger  v.  Shillinger,  14  111. 
147;  Anonymous,  10  N.  J.  L.  J.  112. 

28.  Young  v.  Young,  18  Minn.  90. 

29.  Batzel  v.  Batzel,  54  How.  Prac. 
(N.  Y.)  139;  Dietz  v.  Dietz,  48  How. 
Pr.  114,  4  Thomp.  &  C.  565;  Waterman 
v.  Waterman,  37  How.  Pr.  (N.  Y.)  36; 
Cordier  v.  Cordier,  26  How.  Pr.  (N.  Y.) 
187. 

It  is  not  fatal  that  the  person  author- 
ized to  take  testimony  in  a  divorce  case 
is  not  designated  examiner,  master  in 
chancery,  or  by  any  official  title.  Mar- 
key  v.  State,  47  Fla.  38,  37  So.  53. 

Eeference  may  be  ordered  to  take 
testimony  though  it  is  not  so  provided 
by  statute.  Clopton  v.  Clopton,  11  N. 
D.  212,  91  N.  W.  46. 

30.  Pratt  v.  Pratt,  2  App.  Div.  534, 
38  N.  Y.  Supp.  26;  Young  v.  Young,  38 
Misc.  109,  77  N.  Y.  Supp.  94;  Ives  r. 
Ives,  80  Hun  136,  29  N.  Y.  Supp.  1053. 
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A  referee  not  shown  to  be  preju- 
diced may  act  a  second  time  in  an  ac- 
tion between  the  same  parties.  Clark 
v.  Clark,  7  Robt.   (N.  Y.)   62. 

A  party  who  asks  for  the  appoint- 
ment of  a  certain  person  as  referee  is 
estopped  to  claim,  later,  that  a  rule 
of  practice  forbids  such  appointment. 
Ives  v.  Ives,  29  N.  Y.  Supp.  1053,  af- 
firming 7  Misc.  328,  28  N.  Y.  Supp.  170. 

31.  Seeley  v.  Seeley,  64  N.  J.  Eq.  1, 
53   Atl.  387. 

32.  Cal.— Baker  v.  Baker,  10  Cal. 
527.  Mich. — Emmons  v.  Emmons,  Walk. 
Ch.  532.  Pa.— Middleton  v.  -Middleton, 
187  Pa.  612,  41  Atl.  291,  43  W.  N.  C. 
33. 

33.  Dobbs  v.  Dobbs,  3  Edw.  Ch.  (N. 
Y.)  377;  Bokel  v.  Bokel,  3  Edw.  Ch. 
(N.  Y.)  376;  Johnson  v.  Johnson,  14 
Wend.   (N.  Y.)    637. 

34.  Simmons  v.  Simmons,  3  Robt. 
(N.  Y.)  642;  Edgar  v.  Edgar,  23  Pa. 
Super.  220. 

35.  Trigg  V.  Trigg  (Tex.),  18  S.  W. 
313. 

36.  Dodge  V.  Dodge,  7  Paige  (N.  Y.) 
589. 

In  a  suit  for  limited  divorce,  the 
referee  may  provide  in  the  judgment 
for  the  wife's  maintenance.  Bihin  v. 
Bihin,  17  Abb.  Pr.  (N.  Y.)  19. 

The  master  should  decide  whether  the 
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4.  Report.  —  a.  Should  Embrace  All  Issues.  —  In  making  his  re- 
port, the  referee  should  make  findings  upon  all  the  issues  in  the  case,37 
and  should  give  his  opinion  as  to  all  the  facts  and  circumstances  in 
dispute.38  Furthermore,  the  original  testimony  taken  before  the  ref- 
eree should  be  filed  with  his  report.39 

b.  Confirmation  and  Setting  Aside.  —  Upon  the  filing  of  the  report 
of  the  referee  with  the  court,  the  court  should  examine  the  report 
carefully.40  Judgment  in  accordance  with  the  findings  of  the  referee 
is  by  no  means  a  matter  of  course.41  However,  a  trial  de  novo  does 
not  take  place  before  the  court.42 

The  court  may  refuse  to  confirm  the  report43  or  withhold  judgment 
on  the  same,44  and  for  cause45  the  court  may  set  aside  the  report  ;46 
or  the  court  may  enter  judgment  upon  the  report.47  However,  it  has 
been  held  that  the  court  cannot  enter  judgment  contrary  to  the  re- 
port,48 or  insert  in  the  judgment  a  provision  not  authorized  in  the 
referee's  report.49 

D.  Trial  by  Jury.  —  1.  Right  To  Demand.  —  The  right  of  trial 
by  jury  in  actions  for  divorce  is  not  guaranteed  by  our  American 
constitutions.50      However,    in   many   jurisdictions   trial   by   jury    in 


allegations  in  the  answer  in  avoidance 
of  plaintiff's  adultery  are  sufficient  and 
should  frame  the  issue  accordingly. 
Morrell  v.  Morrell,  1  Barb.  (N.  Y.) 
318. 

By  statute  it  appears  in  Benkert  v. 
Benkert,  32  Cal.  467,  to  be  unlawful 
in  California  to  grant  a  divorce  on  a 
finding  of  facts  by  a  referee,  and  that 
the  same  may  be  done  only  upon  the 
legal  testimony  in  the  cause. 

A  reference  in  divorce  is  to  hear  and 
decide,  not  merely  to  take  and  report 
evidence  with  the  referee's  opinion. 
McHearv  V.  McClearv,  30  Hun  (N.  Y.) 
154. 

37.  Price  v.  Price,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  291;  Myers  v.  Myers,  41  Barb. 
(N.  Y.)  114;  Griffin  v.  Griffin,  70  Hun 
73,  23  N.  Y.  Supp.  1070;  Paul  v.  Paul, 
46   Hun   675,   11   N.   Y.   St.   71. 

38.  Mich. — Emmons  v.  Emmons, 
Walk.  Ch.  532.  N.  J.— Stone  V.  Stone, 
28  N.  J.  Eq.  409;  Leaning  v.  Leaning, 
25  N.  J.  Eq.  241.  N.  Y.— Dodge  v. 
Dodge,  7  Paige  589. 

39.  Fairbanks  r.  Fairbanks,  2  Edw. 
Ch.  (N.  Y.)  208;  Goldie  v.  Goldie,  39 
Misc.  389,  79  N.  Y.  Supp.  357. 

40.  Rishel  v.  Rishel,  24  Pa.  Super. 
303. 

41.  Merrill  v.  Merrill,  11  Abb.  Pr. 
N.  S.  (N.  Y.)  74;  Renwick  v.  Renwick, 
10  Paige  (N.  Y.)  420;  Ryerson  V.  Ryer- 
son,   55   Hun   191,    7   N.   Y.   Supp.   726; 


Goldie  v.  Goldie.  39  Misc.  3S9,  79  N.  Y. 
Supp.  357. 

42.  Rand  v.  Rand.  56  N.  H.  421; 
Smith  v.  Smith,  7  Misc.  305,  23  Civ. 
Proc.  386,  28  N.  Y.  Supp.  136;  Bliss  v. 
Bliss,  11   Civ.  Proc.   (N.  Y.)   94. 

43.  Gallowav  v.  Gallowav,  92  App. 
Div.  300,  86  N.  Y.  Supp.  1078;  Gorham 
r.  Gorham,  40  App.  Div.  564,  58  N.  Y. 
Supp.  50;  Harding  v.  Harding,  11  Jones 
&  S.   (N.  Y.)   27. 

44.  Sullivan  V.  Sullivan,  9  Jones  & 
S.  (N.  Y.)  519;  Finley  V.  Finley,  4 
Leg.  Gaz.   (Pa.)   180. 

45.  Ross  v.  Ross,  31  Hun  (N.  Y.) 
140. 

46.  Harding  V.  Harding,  53  How.  Pr. 
(N.  Y.)  23S;  Bauer  r.  Bauer,  42  Misc. 
557,   87   N.   Y.   Supp.   607. 

47.  Bihin  v.  Bihin,  17  Abb.  Prac. 
(N.  Y.)   19. 

48.  Goldner  r.  Goldner,  49  App.  Div. 
395,  63  N.  Y.  Supp.  431;  Schroeter  v. 
Schroeter,  23  Hun   (N.  Y.)   230. 

49.  Sabater  v.  Sabater,  7  App.  Div. 
70,  39  N.  Y.  Supp.  958. 

The  court  should  give  due  heed  to 
exceptions  to  the  master's  report.  Howe 
is.   Howe,  16  Pa.  Super.  193. 

A  formal  approval  of  the  report  is 
not  a  prerequisite  to  the  validity  of 
the  decree.  English  v.  English,  19  Pa. 
Super.  586. 

50.  Mead  v.  Mead,   1   Mo.  App.  247. 
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such  actions  is  provided  for.51  Moreover,  where  trial  hy  jury  in 
such  actions  is  recognized,  this  mode  of  trial  is  in  many  instances 
restricted  to  certain  issues.52 

In  many  jurisdictions  trial  by  jury  is  a  matter  of  discretion  with 
the  court,53  although  a  request  for  a  jury  is  seldom  denied.51  In  cer- 
tain cases  trial  by  jury  may  be  demanded  as  a  matter  of  right,55  par- 
ticularly where  an  issue  of  adultery  is  raised.56 

If  jury  trial  be  demandable,  such  demand  must  be  made  in  due 
time;  otherwise  the  right  will  be  deemed  to  have  been  waived." 

2.  Instructions.  —  The  court,  in  actions  for  divorce,  cannot  leave 
to  the  jury  the  whole  question,  including  such  questions,  for  example, 
as  whether  the  indignities  of  the  defendant  amounted  to  cruelty.58 
The  issues  must  be  framed  definitely50  and  the  jury  confined  to  such 
issues  by  proper  instructions.60 

3.  Effect  of  Verdict.  —  Two  lines  of  authority  exist  in  the  United 
States  as  to  the  effect  of  the  verdict  of  a  jury  in  actions  of  divorce. 


51.  Colo.— Branch  v.  Branch,  30 
Colo.  499,  71  Pac.  632.  Pa.— Beck  v. 
Beck,  163  Pa.  649,  30  Atl.  236;  Garrat 
V.  Garrat,  4  Yeates  244;  Bedloe  v.  Bed- 
loe,  40  Leg.  Int.  46.  Tex. — Dawson  v. 
Dawson  (Tex.  Civ.  App.),  132  S.  W. 
379. 

52.  la. — Hobart  v.  Hobart,  51  Iowa 
512,  1  N.  W.  780.  N.  Y.— Packard  v. 
Packard,  88  App.  Div.  339,  84  N.  Y. 
Bupp.  1090,  14  N.  Y.  Ann.  Cas.  92; 
Wood  v.  Piatt,  57  Misc.  140,  108  N.  Y. 
Supp.  948;  Piatt  v.  Piatt,  106  N.  Y. 
Supp.  1095.  Wash. — Madison  v.  Madi- 
son, 1  Wash.  Ter.  60. 

53.  Ala. — Anonymous,  35  Ala.  226. 
Ind. — Musselman  v.  Musselman,  44  Ind. 
106;  Leffel  v.  Leffel,  35  Ind.  76.  N.  Y. 
Galusha  v.  Galusha,  43  Hun  181,  4  N.  Y. 
St.  399. 

54.  Marchmont  v.  Marchmont,  1  Sw. 
&  Tr.  (Eng.)  228,  27  L.  J.  Mat.  59,  6 
W.  B.   870. 

55.  Colo.— Gilpin  v.  Gilpin,  12  Colo. 
504,  21  Pac.  612.  Ky.— Newcomb 's 
Exrs.  v.  Newcomb,  13  Bush  544,  26 
Am.  Rep.  222.  N.  C— Hall  v.  Hall,  131 
N.  C.  185,  42  S.  E.  562.  Pa.— Cain 
V.  Cain,  6  Pa.  Co.  Ct.  366;  Uhrich  v. 
Uhrich,  3  Del.  Co.  Ct.  281.  Tenn.— Rich- 
mond v.  Richmond,  10  Yerg.  343.  Tex. 
Wright  v.  Wright,  50  Tex.  Civ.  App. 
459,  110  S.  W.  158. 

In  England,  though  neither  of  the 
parties  desires  a  jury,  the  court  may 
still  direct  the  issues  to  be  tried  before 
one.  Ratcliffe  v.  Ratcliffe,  1  Sw.  &  Tr. 
(Eng.)  217,  27  L.  J.  Mat.  60,  6  W.  R. 
866. 
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56.  N.  Y  —  Wilcox  v.  Wilcox,  116 
App.  Div.  423,  101  N.  Y.  Supp.  828; 
Bush  v.  Bush,  103  App.  Div.  588,  93 
N.  Y.  Supp.  159.  N.  C. — McKenzie  V. 
McKenzie,  153  N.  C.  242,  69  S.  E.  134. 
Wis. — Poertner  v.  Poertner,  66  Wis.  644, 
29  N.  W.  386. 

57.  Allison  v.  Allison,  46  Pa.  321; 
Beaumont  v.  Beaumont,  1  Chest.  Co. 
Rep.  (Pa.)  304;  Uhrich  v.  Uhrich,  3 
Del.  Co.  Ct.  (Pa.)  281;  Schaeffer  v. 
Sehaeffer,  3  Kulp  (Pa.)  14;  Reinhold 
V.  Reinhold  (Com.  PI.)  3  Lack.  Jur. 
401,  15  Pa.  Co.  Ct.  335;  Lynch  v.  Lynch, 
7  Luz.  Leg.  Reg.  (Pa.)  69;  Uhrich  v. 
Uhrich,  4  Pa.  Co.  Ct.  131;  Appeal  of 
Newbold,  2  W.  N.  C.  (Pa.)  472;  Mann 
V.  Mann,  2  W.  N.  C.  (Pa.)  50;  Mattson 
v.  Mattson,  1  W.  N.  C.  (Pa.)  414. 

The  court  should  require  the  jury  to 
find  on  all  the  issues  in  the  interest 
of  the  state,  regardless  of  any  waiver 
of  issue  by  the  parties.  Ward  V.  Ward, 
25  Colo.  33,  52  Pac.   1105. 

58.  111. — Henderson  v.  Henderson,  88 
111.  248.  Mich.— Kneale  v.  Kneale,  28 
Mich.  344.  N.  C. — Harrison  v.  Harri- 
son, 29  N.  C.  484.  Tex. — Byrne  v. 
Byrne,  3  Tex.  336;  Wright  V.  Wright,  3 
Tex.  168. 

59.  Weis  V.  Weis,  123  App.  Div.  409, 
107  N.  Y.  Supp.  1061. 

60.  Smith  v.  Smith,  72  N.  C.  139. 
In   Trigg   v.    Trigg    (Tex.),   18   S.   W. 

313,  the  court  picked  out  certain  al- 
legations of  the  defense  of  recrimina 
tion  as  material  and  submitted  them  to 
the  jury  for  a  finding  as  to  their  truth. 
This  was  held  not  to  be  erroneous. 
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According  to  one  line  of  authorities,  the  verdict  is  not  conclusive,"1 
but  purely  advisory,62  and  may  be  disregarded  by  the  court.03  Ac- 
cording to  the  other  authorities  the  verdict  has  the  same  force  and 
effect  as  in  an  ordinary  civil  action  at  law,  and  is  binding  unless 
set  aside  for  good  cause.64 

4.  Special  Findings.  —  In  certain  cases  it  is  advisable  and  is  rec- 
ognized as  proper  that  the  jury  be  instructed  to  make  special  findings 
upon  each  issue  raised  by  the  pleadings  and  proofs,  instead  of  finding 
a  general  verdict.05 

E.  Trial  on  Default.  —  Although  a  defendant  in  an  action  for 
divorce  may  decline  to  defend,66  the  granting  of  a  divorce  being  a 
matter  of  public  concern,67  although  the  defendant  has  allowed  him- 
self to  become  in  default  or  has  confessed  the  truth  of  the  charges 
against  him,  it  is  held  necessary,  generally,  to  institute  a  trial  in 
the  action.68  At  such  trial,  although  the  defendant  be  in  default, 
he  may  cross-examine  the  witnesses  of  the  plaintiff.69 


61.  Ind. — Morse  v.  Morse,  25  Ind. 
156;  Lewis  v.  Lewis,  9  Ind.  105.  N.  Y. 
Ferguson  v.  Ferguson,  1  Barb.  Ch.  604. 
Tex.— Moore  v.  Moore,  22  Tex.  237; 
Paulson  v.  Paulson  (Tex.  Civ.  App.), 
21  S.  W.  778.  Wis.— Johnson  v.  John- 
son, 4  Wis.  135. 

As  to  the  conclusiveness  of  the  ver- 
dict of  the  jury  in  suit  for  divorce  in 
New  York  under  Code  Civ.  Proc.  §1757, 
see  Horn  v.  Horn,  130  N.  Y.  Supp.  591. 

62.  Bordeaux  v.  Bordeaux  (Mont.), 
115  Pac.  25;  Beck  v.  Beck,  6  Mont. 
318,   12   Pac.   694. 

63.  Ind.— Leffel  v.  Leffel,  35  Ind.  76. 
Mich.— Dunn  V.  Dunn,  11  Mich.  284. 
Tex. — Jernigan  v.  Jernigan,  37  Tex. 
420;  Haygood  V.  Haygood,  25  Tex.  576. 

64.  Colo. — C-eisseman  v.  Geisseman, 
34  Colo.  481,  83  Pac.  635.  Ga.— Wolf 
v.  Wolf,  121  Ga.  113,  48  S.  E.  691; 
Montfort  v.  Montfort,  88  Ga.  641,  15 
S.  E.  688;  Burns  v.  Lewis,  86  Ga.  591, 
13  S.  E.  123;  Clark  v.  Cassidy,  64  Ga. 
662;  Odom  V.  Orlom,  36  Ga.  286.  111. 
Garrett  v.  Garrett,  252  111.  318,  96 
N.  E.  882.  la.— Cole  v.  Cole,  23  Iowa 
433.  Mass. — Cairns  V.  Cairns,  109  Mass. 
408.  Mo.— O 'Bryan  v.  O 'Bryan,  13  Mo. 
15,  53  Am.  Dec.  128.  N.  Y.— Ferguson 
v.  Ferguson,  3  Sandf.  307;  Lowenthal 
v.  Lowenthal,  157  N.  Y.  236,  51  N.  E. 
995,  affirming  92  Hun  3S5,  36  N.  Y. 
Supp.  1053.  Tenn. — Richmond  V.  Rich- 
mond, 10  Yerg.  343.  Wis. — Poertner  v. 
Porrtncr,    66    \\Tis.    644,    29    N.    W.    386. 

65.  Von  Glahn  V.  Von  Glahn,  46  111. 
134. 

Under   Mont.   Code.   Civ.   Proc.    §275, 


see  Morrison  v.   Morrison,  14  Mont.  8, 
35   Pac.   1. 

The  findings  must  be  specific  on  the 
issues  presented.  Franklin  t?.  Franklin, 
140  Cal.  607,  74  Pac.  155. 

66.  Sebastian  v.  Rose,  135  Ky.  197, 
122  S.  W.  120. 

67.  Gould  v.  Gould,  78  Conn.  242,  61 
Atl.  604,  2  L.  R.  A.  (N.  S.)   531. 

68.  Ark.— Rie  v.  Rie,  34  Ark.  37. 
Fla. — Hancock  v.  Hancock,  55  Fla.  680, 
45  So.  1020,  15  L.  R.  A.  (N.  S.)  670. 
Ind. — Eikenbury  v.  id.,  33  Ind.  App. 
69,  70  N.  E.  837.  Kan.— Meyer  v. 
Meyer,  60  Kan.  859,  57  Pac.  550.  Ky. 
Patrick  v.  Patrick,  30  Ky.  L.  Rep. 
1364,  101  S.  W.  328.  Me.— Williams 
v.  Williams,  3  Me.  135.  Minn. — New- 
man v.  Newman,  68  Minn.  1,  70  N.  W. 
776.  Mo. — Nichols  v.  Nichols,  39  Mo. 
App.  291 ;  Wagner  v.  Wagner,  6  Mo. 
App.  573  (memorandum).  N.  0. — Clutch 
V.  Clutch,  1  N.  J.  Eq.  474.  N.  Y. 
Lowenthal  v.  Lowenthal,  157  N.  Y.  236, 
51  N.  E.  995;  Linden  r.  Linden,  36 
Barb.  61;  Robinson  v.  Robinson,  1 
Barb.  27;  Pugsley  v.  Pugsley,  9  Paige 
589;  Devanbagh  v.  Devanbagh,  5  Paige 
554,  28  Am.  Dec.  443;  Graves  v.  Graves, 
2  Paige  62;  Barry  v.  Barry,  Hopk.  Ch. 
118;  Taylor  v.  Taylor,  123  App.  Div. 
428,  108  N.  Y.  Supp.  220.  N.  D.— Smith 
V.  Smith,  10  N.  D.  219,  86  N.  W.  721. 
Pa.— Kilborn  v.  Field,  78  Pa.  194. 

69.  Perry  v.  Perry,  2  Barb.  Ch.  (N. 
Y.)  285. 

The  same  rules  of  evidence  apply  to 
testimony  in   undefended  divorce   suit* 
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F.  New  Trial.  —  In  numerous  jurisdictions,  the  right  to  a  new 
trial*  in  actions  for  divorce  and  for  good  cause  shown  has  been  recog- 
nized,70 particularly  in  cases  wherein  the  defendant  was  served  only 
by  publication.71  In  certain  jurisdictions  the  right  to  procure  a  new 
trial  has  been  denied  entirely,72  or  in  cases  of  absolute  divorce,73  or 
in  cases  wherein  one  of  the  parties  to  the  litigation  has  remarried 
since  the  prior  trial,74  or  after  the  expiration  of  the  term  in  which 
the  prior  trial  occurred.75 

G.  Continuance.  —  Continuances  are  recognized  .in  actions  for 
divorce  as  in  other  actions.76  And  it  has  been  held  that  owing  to 
the  interest  of  the  public  in  such  actions,  more  liberality  should  be 
observed  in  granting  continuances  than  is  usual  in  other  civil  cases, 
although  such  discretion  should  be  carefully  exercised.77 

XX.  DISMISSAL  AND  DISCONTINUANCE.  —  A.  In  General. 
It  is  fundamental  that  the  court  cannot  grant  a  divorce  against  the 
desire  of  the  person  who  sought  the  same.78  Therefore,  the  right  of 
the  plaintiff  to  discontinue  his  action  for  divorce,79  or  to  procure  the 
dismissal  of  the  same  for  good  cause,  is  recognized.80     Furthermore, 


as   in   other  suits.     Thomas  v.   Thomas  i 
(N.  J.  Eq.),  74  Atl.  125. 

70.  Cal. — Matthai  v.  Matthai,  49  I 
Cal.  90;  Anderson  V.  Anderson,  4  Cal. 
App.  269,  87  Pae.  558.  D.  C— Mercer 
v.  Mercer,  1  MacArthur  655.  Ga. 
Gholston  v.  Gholston,  31  Ga.  625.  La. 
Cass  v.  Cass,  34  La.  Ann.  611.  Neb. 
Schafer  v.  Schafer,  71  Neb.  708,  99 
N.  W.  482.  N.  Y. — Forrest  v.  Forrest, 
25  N.  Y.  501;  Amory  v.  Amory,  33  How. 
Pr.  490,  6  Eobt.  514;  Ferguson  V.  Fer- 
guson, 1  Barb.  Ch.  604;  Germond  v. 
Germond,  6  Johns.  Ch.  347,  10  Am.  Dec. 
335.  N.  C. — Dowdy  v.  Dowdy,  154  N. 
C.  556,  70  S.  E.  917;  Hall  v.  Hall,  131 
N.  C.  185,  42  S.  E.  562.  R.  L— White 
V.  White,  22  R.  I.  602,  48  Atl.  1038. 

71.  Bracht  v.  Bracht  (Tex.  Civ. 
App.),  107  S.  W.  895;  Willard  V.  Wil- 
lard,  98  Va.  465,  36  S.  E.   518. 

72.  Sheafe  V.  Sheafe,  29  N.  H.  269. 

73.  Sebastian  V.  Rose,  135  Ky.  197, 
122  S.  W.  120. 

74.  Droste  v.  Droste,  138  Ky.  53,  127 
S.  W.  506;  Nauman  v.  Nauman,  26 
Ohio  C.  C.  37.  Contra,  Meyar  v.  Meyar, 
3   Mete.    (Ky.)    298. 

75.  Earle  v.  Earle,  91  Ind.  27;  Fice- 
ner  v.  Ficener,  8  Ky.  L.  Rep.  867,  3 
S.  W.  597. 

Judgment  by  Default. — There  can  be 
no  new  trial  on  a  judgment  for  divorce 
bv  default.  Folev  v.  Foley,  120  Cal. 
33.   52   Pao.   122,   65   Am.   St.  Rep.   147. 

New  Trial  as  to  Part. — A  decree  of 
divorce  and  an  order  dividing  the  prop 
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erty  are  sufficiently  independent  al- 
though rendered  in  the  same  action  that 
the  plaintiff  may  move  for  a  new  trial 
only  as  to  such  division.  Kremer  v. 
Kremcr,  76  Kan.  134,  90  Pac.  998,  judg- 
ment modified,  91  Pac.  45. 

A  motion  for  a  new  trial  in  divorce 
cases  because  the  finding  is  against  the 
evidence  can  not  be  entertained.  The 
proper  practice,  in  matters  of  law,  is 
to  take  the  case  up  by  exceptions,  even 
though  the  objection  is  to  the  final  rul- 
ing granting  the  divorce.  Thompson  V. 
Thompson,  79  Me.  286,  9  Atl.  888. 

76.  N.  Y  —  Moore  v.  Moore,  22  N.  Y. 
Supp.  451.  N.  C. — Stratford  v.  Strat- 
ford, 92  N.  C.  297.  Wash.— Patterson 
v.  Patterson,  45  Wash.  296,  88  Pac. 
196. 

77.  Gulland  v.  Gulland,  62  W.  Va. 
671,   59   S.   E.   612. 

78.  Milliman  V.  Milliman,  45  Colo. 
291,  101  Pac.  58. 

See  generally  the  title  "Dismissal 
and  Nonsuit." 

79.  Coon  v.  Coon  (Mich.),  129  N.  W. 
12,  17  Det.  Leg.  N.  1006;  Moore  v. 
Moore,  22  N.  Y.  Supp.  451. 

The  court  may  deny  leave,  to  dis- 
continue. Winston  V.  Winston,  21  App. 
Div.  371,  47  N.  Y.  Supp.  399. 

80.  Ark.— Corney  v.  Corney,  79  Ark. 
289,  95  S.  W.  135,  116  Am.  St.  Rep. 
80.  Cal.— Stewart  r.  Stewart,  156  Cal. 
651,  105  Pac.  955.  Idaho. — Stover  v. 
Stover,  7  Idaho  185,  61  Pac.  462.  HI. 
People   v.  Case,  241   111.   279,  89  N.  E. 
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the  court  of  its  own  motion  for  good  cause  may  dismiss  the  petition.81 
If  the  discontinuance  or  dismissal  be  at  the  instance  of  one  of  the 
parties,  it  cannot  be  made  except  by  leave  of  court,82  and  such  leave 
may  be  granted  only  on  such  reasonable  terms  as  the  court  sees  fit 
to  impose.83  If  the  plaintiff  contemplates  bringing  an  action  anew, 
he  should  seek  a  dismissal  without  prejudice  to  the  bringing  of  such 
second  action.84 

B.  When  Defendant  Seeks  Relief.  —  If  the  defendant  has  filed 
an  answer  seeking  affirmative  relief,85  or  has  obtained  an  order  allow- 
ing temporary  alimony,88  or  if  an  application  for  such  alimony  be 
pending,87  the  plaintiff  cannot  dismiss  the  action  and  thus  defeat  the 
rights  of  the  defendant.  Furthermore,  if  a  cross-petition  has  been 
filed,  the  dismissal  of  the  petition  is  of  no  effect  upon  the  cross-peti- 
tion.88 


638;  Hunter  v.  Hunter,  7  111.  App.  253. 
La. — Baurens  r.  Giroux,  123  La.  879,  49 
So.  605.  Md. — Fisher  v.  Fisher,  95 
Md.  314,  52  Atl.  898,  93  Am.  St.  Eep. 
334.  N.  Y. — Burke  v.  Burke,  75  Hun 
412,  27  N.  Y.  Supp.  67.  Pa.— Schlicter 
V.  Schlicter,  10  Phila.  11,  30  Leg.  Int. 
84.  Tenn.— Eavl  V.  Eayl  (Tenn.  Ch. 
App.),  64  S.  W.'309. 

81.  Fla. — Hancock  v.  Hancock,  55 
Fla.  680,  45  So.  1020,  15  L.  E.  A.  (N.  S.) 
670.  Mich.— Stone  v.  Stone,  162  Mich. 
319,  127  N.  W.  258.  Mo. — Lagerholm 
V.  Lagerholm,  133  Mo.  App.  306,  112 
S.  W.  720.  N.  Y—  Tabor  r.  Tabor,  28 
Jones  &  S.  65,  16  N.  Y.  Supp.  613,  21 
Civ.  Proc.  340.  Pa. — Weichel  V.  Weiehel, 
7  Kulp  442,  15  Pa.  Co.  Ct.  606. 

82.  Murphy  r.  Murphy,  8  Phila. 
(Pa.)    357. 

83.  Md.— Chappell  r.  Chappell,  82 
Md.  647,  33  Atl.  650.  Mass.— Stevens 
V.  Stevens,  1  Mete.  279.  N.  Y.— Stub- 
bed:, 66  Misc.  560,  123  N.  Y.  Supp. 
1080.  Wis.— Schulz  v.  Schulz,  128  Wis. 
28,  107  X.  W.  302. 

84.  Bradley  v.  Bradley,  160  Mass. 
258,  35  N.  E.  482;  Thurston  r.  Thurs- 
ton, 99  Mass.  39;  Moore  V.  Moore,  22 
Tex.  237. 

After  final  submission  to  the  jury 
the  plaintiff  can  not  dismiss  without 
prejudice;  but  the  court  may  permit  a 
recall  of  the  submission  and  dismiss 
without  prejudice.  Ashmead  V.  Ash- 
mead,  23   Kan.  262. 

If  failure  to  establish  the  case  oc- 
curs, there  should  be  a  dismissal  gen- 
erally and  not  without  prejudice  unless 
cause  be  shown.  Cornelius  v.  Cornelius, 
31   Ala.  479. 

The    discontinuance    may   be    allowed 


nunc  pro  time.  Harris  v.  Harris,  1 
Phila.    (Pa.)    442. 

A  decree  dismissing  a  petition  for  di- 
vorce upon  a  hearing  on  the  merits  is 
a  bar  to  any  future  petition  for  the 
same  cause;  aliter  if  the  petition  is  dis- 
missed for  defect  of  proper  allegations, 
or  for  want  of  prosecution,  or  on  mo- 
tion of  plaintiff.  Brown  v.  Brown,  37 
N.  H.  536,  75  Am.  Dec.  154. 

Where  there  are  several  grounds  on 
which  a  petition  for  divorce  may  be 
dismissed  on  the  merits,  the  plaintiff  has 
not  necessarily,  as  a  matter  of  law, 
the  right  to  select  for  the  court  the 
particular  ground  on  which  it  must  act 
and  have  this  incorporated  in  the  de- 
cree.    Wiley  v.   Wiley,   161   Mass.  446, 

37  N.   E.   196. 

Non-Suit. — Plaintiff  may  suffer  a  non- 
suit as  in  other  cases.  Koecker  v. 
Koecker,  7  Phila.  (Pa.)  364. 

85.  Minn. — La  Fond  v.  La  Fond,  102 
Minn.  344,  113  N.  W.  896.  N.  Y.— Camp- 
bell v.  Campbell,  12  Hun  636.  Tex. 
Williams  v.  Williams   (Tex.  Civ.  App.), 

38  S.  W.  261.  Eng.— Schira  V.  Sehira, 
L.   E.   1   P.   466. 

86.  Woodward  v.  Woodward,  84  Mo. 
App.  328;  Leslie  v.  Leslie,  10  Abb.  Pr. 
N.  S.  (N.  Y.)  64;  Leslie  v.  Leslie,  3 
Daly   (N.   Y.)    194. 

87.  Clutton  v.  Clutton,  106  Mich. 
690,  64  N.  W.  744;  Campbell  v.  Camp- 
bell, 54  How.  Pr.   (N.  Y.)   115. 

Where  plaintiff's  intention  under 
such  conditions  was  to  commence  an- 
iil  her  suit,  lie  was  allowed  to  discon- 
tinue. Clymer  v.  Clymer,  19  Phila. 
(Pa.)   343,'  45  Leg.  Int.  379. 

88.  Ark. — Casteel  V.  Castecl,  38  Ark. 
477.     D.   C— Wells   V.   Wells,    11     App. 

Vol.  VII 


flM 


DIVORCE 


XXI.  DECREE. —  A.  In  General.  —  Although  the  granting  of  a 
divorce  is  a  matter  of  discretion  with  the  court  to  a  great  extent,89 
and  although  a  divorce  may  he  denied  the  plaintiff  even  if  the  de- 
fendant does  not  contest  the  suit,00  nevertheless  a  party  may  he  en- 
titled to  a  divorce  as  a  matter  of  right,  and  a  refusal  to  grant  the 
same  may  constitute  error.91 

The  party  procuring  the  divorce  must  he  blameless.02  If  both 
parties  be  culpable  relief  must  be  denied  to  both.03 

A  divorce  cannot  be  granted  to  both  parties.01 

Furthermore,  divorce  may  be  denied  because  the  ease  has  aroused 
the  suspicion  of  the  court,00  particularly  where  there  is  suspicion  of 
collusion.'"1 

Secundum  Allegata,  —  As  in  other  actions,  the  decree  of  divorce  must 
be  supported  by  the  allegations  in  the  pleadings  and  the  proofs  at 
the  trial.''7 


Cas.  392.  Miss. — Dewees  v.  Dewees,  55 
.Miss.  315.  Mo. — Malm  v.  Mahn,  03  Mo. 
App.  375.  Eng. — Firminger  v.  Firminger, 
17    W.    E.    335. 

Contra,  by  statute.  Stoner  v.  Stoner, 
9  Ind.   5(15.' 

89.  Fla. — Parramore  V.  Parramore, 
61  Fla.  701,  55  So.  795.  Ind.— Dannan 
v.  Darman,  38  Ind.  App.  279,  78  N.  E. 
S9.  N.  C— Collier  v.  Collier,  16  N.  C. 
352.  Tex.— Duffer  v.  Duffer  (Tex.  Civ. 
App.),  144  S.  W.  354. 

90.  Powell  v.  Powell,  80  Ala.  595,  1 
So.  549. 

91.  Cal. — Kirk patrick  V.  Kirkpatrick, 
152  Cal.  316,  92  Pac.  853.  Mich. 
Orton  v.  Orton,  159  Mick.  236,  123  N. 
W.  1103,  16  Det.  Leg.  N.  .922.  Mo. 
Merer  V.  Meyer,  158  Mo.  App.  299,  13S 
S.  W.  70:  Miles  v.  Miles,  137  Mo.  App. 
38,  119  S.  W.  456;  Morgan  v.  Morgan, 
134  Mo.  App.  160,  113  S.  W.  722;  Lynch 
v.  Lynch,  87  Mo.  App.  32;  Morris  v. 
Morris.  60  Mo.  App.  86.  Tex.— Ogden 
v.   Ogden    (Tex.   Civ.  App.),   144   S.   W. 


92.  Ala. — Oliver  v.  Oliver,  5  Ala. 
75.  Cal. — Conant  V.  Conant,  10  Cal. 
249,  70  Am.  Dec.  717.  Ind— Gullett  v. 
Gullett,  25  Ind.  517.  Mo. — Lawlor  v. 
Lawlor,  76  Mo.  App.  637.  N.  "X.— Hanks 
V.  Hanks,   3   Edw.   Ch.  469. 

In  an  action  for  divorce  a  vinculo 
the  court  may  grant  a  divorce  a  metisa 
though  neither  party  is  entirely  free 
from  blame.  Crews  V.  Crews,  68  Ark. 
158.  56  S.  W.   778. 

93.  Ark. — Strickland  v.  Strickland, 
80  Ark.  451.  97  S.  W.  659.  Del.— Banks 
v.  Banks,  6  Penne.  (Del.)  442,  67  Atl. 
853.  111.— Shoup  v.  Shoup,  106  111.  App. 
167.       Ind. — Alexander     v.     Alexander, 
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140  Ind.  555,  38  N.  E.  855.  Mich.— Hoff 
v.  Hoff,  48  Mich.  281,  12  N.  W.  160. 
Mich. — Morrison  v.  Morrison,  64  Mich. 
53,  30  N.  W.  903.  N.  J.— Knott  v. 
Knott,  54  Atl.  559.  Ore. — Earle  v. 
Earle,  43  Ore.  293,  72  Pac.  976.  Eng. 
Lempriere  r.  Lempriere,  37  L.  J.  Mat. 
78,  L.  E.  1  P.  569,  19  L.  T.  50,  16 
W.  E.  1192;  Simmon's  Divorce  Bill,  12 
CI.  &  F.  339,  8  Eng.  Reprint  1438. 

94.  Deiarnet  v.  Dejarnet,  5  Dana 
(Ky.)  499;  Gouge  V.  Gouge,  14  Ky.  L. 
Rep.  571;  Hoffman  v.  Hoffman,  43  Mo. 
547. 

It  would  seem  from  G.  v.  G.,  67  N.  J. 
Eq.  30,  56  Atl.  736,  a  wife  may  be 
entitled  to  a  divorce  for  the  husband's 
im  potency  and  he  to  one  for  her  adul- 
tery. 

Under  statute  in  Kentucky,  a  divorce 
a  mensa  may  be  granted  to  both  par- 
ties. Bottom  v.  Bottom,  143  Ky.  666, 
137  S.  W.  198. 

95.  la.— Blinn  v.  Blinn,  113  Iowa  83, 
84  N.  W.  957.  Neb. — Cummins  v.  Cum- 
mins, 47  Neb.  872,  66  N.  W.  858.  Pa. 
Angier  v.  Angier,  63  Pa.  450.  Wash. 
Pringle  v.  Pringle,  55  Wash.  93,  104 
Pac.  135;  Patterson  v.  Patterson,  45 
Wash.  296,  88  Pac.  196.  W.  Va.— Wass 
v.  Wass,  41  W.  Va.  126,  23  S.  E.  537. 

96.  Danforth  V.  Danforth,  105  111. 
603. 

97.  Fla. — Bratton  v.  Bratton,  56  So. 
411.  Mich. — Bennett  v.  Bennett,  24 
Mich.  482.  N.  C— Foy  v.  Foy,  35  N.  C. 
90.  Wash.— State  v.  Superior  Court,  46 
Wash.  395,  90  Pac.  258.  W.  Va.— Wass 
v.  Wass,  41  W.  Va.  126,  23  S.  E.  537; 
Handlan  v.  Handlan,  37  W.  Va.  486, 
16  S.  E.  597. 
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Preservation  of  Evidence.  —  Many  authorities  require  that  the  evidence 
in  the  case  be  preserved  in  some  form,98  to-wit,  in  a  certificate  of  evi- 
dence or  by  findings  of  fact  in  the  decree  ;90  by  a  finding  in  the  decree 
that  the  allegations  in.  the  petition  are  true;1  or  by  a  showing  in  the 
record  that  the  evidence  was  heard.2 

B.  '  Forms  of  Decrees.  —  1.  Dependent  on  Pleadings.  —  Several 
forms  of  decrees  of  divorce  are  recognized.  Generally  the  form  of 
the  decree  in  this  regard  is  determined  by  the  pleadings  and  prayer. 
However,  in  certain  cases  the  court  exercises  its  discretion  in  entering 
a  decree  a  vinculo  or  a  mensa.3 

2.  Absolute  Divorce.  —  An  absolute  divorce,  or  divorce  a  vinculo 
matrimonii  (from  the  bond  of  matrimony),  appears  to  have  this  ad- 
vantage over  a  divorce  a  mensa,  that  it  does  not  turn  out  into  the 
world,  in  enforced  celibacy,  persons  who  are  neither  married  nor  un- 
married.4 

3.  Divorce  A  Mensa.  —  Divorces  a  mensa  (from  bed  and  board) 
are  recognized  in  many  but  not  in  all5  jurisdictions.  Such  divorce 
may  be  granted  for  a  definite  period,6  or  may  be  made  perpetual  with 
a  proviso  that  the  parties  may  apply  to  the  court  for  leave  to  be 
discharged  therefrom.7     Such  a  divorce  leaves  the  parties  under  the 


That  the  decree  may  be  supported 
by  findings  not  based  on  the  pleadings, 
see  Powell  v.  Powell  (Wash.),  119  Pac. 
1119. 

98.  Pierson  r.  Pierson,  15  Cal.  App. 
567,  115  Pac.  461;  Daugherty  V.  Daugh- 
ertv,   78   111.   App.   187. 

99.  Kowalski  v.  Kowalski,  127  111. 
App.  154;  Severna  V.  Severns,  107  111. 
App.  141  ;  State  v.  Superior  Court,  46 
Wash.  395,  90  Pac.  258. 

1.  Bruce  V.  Bruce.  16  Cal.  App.  353, 
116  Pac.  994;  Bowman  v.  Bowman,  64 
111.    75. 

2.  Hawes  v.  Hawes,  33  111.  286. 
The    rule    that    a    party    obtaining    a 

decree  in  equity  must  preserve  the  evi- 
dence to  support  the  same  is  held  in- 
applicable to  decrees  for  divorce,  where 
the  parties  are  entitled  to  a  jury  trial, 
in  Berg  r.  Berg.  223  111.  209,  79  N.  R. 
13,  decree  modified,  119  111.  App.  422. 

By  statute  in  Arkansas,  the  chan- 
cellor is  not  required  to  make  a  written 
finding  of  facts.  Simpson  v.  Simpson, 
25    Ark.    487. 

Under  California  statute  (Code  Civ. 
Proc.  §§632,  633)  the  decision  of  the 
court  in  suits  for  divorce  must  bo  in 
writing  and  consist  of  facts  found  and 
conclusions  of  law  separately  stated. 
Cargnani  r.  Oargnani,  16  Cal.  App.  96, 
116  Pac.  306. 

The  eourt  in  its  finding  should  'lis 
pose  of  the  issues  on  the  petition  and 


cross-petition.  Cargnani  v.  Cargnani, 
supra. 

The  plaintiff  can  not  complain,  if  the 
divorce  is  granted  for  desertion,  be- 
cause it  might  have  been  granted  for 
other  causes  also.  McComb  V.  McComb, 
241  111.  453,  89  N.  E.  714. 

3.  Ark.— Gray  v.  Gray,  98  S.  W. 
975.  Mich. — Coon  v.  Coon,  129  N.  W. 
12.  Minn. — Heinze  v.  Heinze,  107 
Minn.  43,  563,  119  X.  W.  489. 

In  Coverdill  v.  Coverdill,  3  Harr. 
(Del.)  13,  the  court  refused  a  divorce 
a  vinculo  and  granted  a  divorce  a  mensa. 

Whittington  v.  Whittington,  19  N.  C. 
64,  held  that  on  a  finding  that  the 
plaintiff  is  not  entitled  to  a  divorce 
a  vinculo,  the  court  will  not  decree  a 
divorce  a  mensa  unless  at  the  instance 
of  the  plaintiff. 

Ambiguity. — If  the  divorce  does  not 
state  whether  it  is  a  vinculo  or  a  mensa. 
it  is  construed  to  be  a  vinculo,  this 
being  the  larger  sense  of  the  term  di- 
vorce.    Miller  v.  Miller,  33  Cal.  353. 

4.  Coon  l?.  Coon  (Mich.),  129  N.  W. 
12. 

5.  Ex  parte  Spencer,  S3  Cal.  460,  23 
Pac.  395,  17  Am.  St.  Eep.  266;  Yates 
v.  Yates.  36  App.  Cas.  (D.  C.)  518. 

6.  Bedell  v.  Bedell,  1  Johns.  Ch.  (N. 
Y.)   604. 

7.  Barrere  V.  Barrerc,  4  Johns.  Ch. 
I  (N.  Y.)  187. 
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obligation  of  chastity,  and  subsequent  adultery  is  ground  for  an  abso- 
lute divorce.8 

In  certain  jurisdictions,  if  decrees  a  mensa  continue  in  existence 
for  a  certain  period,  an  application  may  be  made  for  an  absolute 
divorce.9  If  the  parties  to  the  marriage  become  reconciled  after  a 
decree  a  mensa,  such  decree  becomes  a  nullity.10 

4.  Decrees  Nisi.  —  In  many  states  provision  is  made  by  statute 
for  preliminary  or  interlocutory  decrees  of  divorce,  sometimes  termed 
decrees  nisi.  Such  decrees  take  the  place  of  decrees  of  divorce  a  mensa 
to  a  considerable  extent.11  Provision  is  made  for  the  entry  of  a 
preliminary  decree  which  may  be  made  absolute  after  the  lapse  of  a 
certain  period  of  time.12  It  is  the  customary  and  best  method  to 
determine  all  incidental  matters,  such  as  questions  of  property,  cus- 
tody of  children  and  alimony  in  the  preliminary  decree.13 

The  preliminary  decree  by  no  means  dissolves  the  marriage.  The 
ties  of  matrimony  remain  until  final  decree.14 

The  final  decree  can  be  procured  only  by  the  party  who  has  obtained 
the  preliminary  decree,15  who  may  dismiss  the  suit.16 


8.  G.r.  G.,  67  N.  J.  Eq.  30,  56  Atl. 
736;  Ritchie  v.  Ritchie,  4  Macq.  H.  L. 
(Eng.)  162;  Bland  v.  Bland,  35  L.  J. 
Mat.   104,  L.  R.  1   P.  237,  15  W.  R.  9. 

9.  Donato  V.  Frillot,  116  La.  199,  40 

50.  634;    Ellerbusch   v.   Kogel,   108   La. 

51,  32  So.  191;  Nicholas  v.  Maddox,  52 
La.  Ann.  1493,  27  So.  966;  Johnston  v. 
Johnston,  32  La.  Ann.  1139;  Jurgiel- 
wiez  v.  Jurgielwiez,  24  La.  Ann.  77; 
Gemon  v.  Hickey,  18  La.  Ann.  454; 
Bigelow  v.  Bigelow,   108   Mass.   38. 

10.  Succession  of  Liddell,  22  La. 
Ann.  9. 

11.  Darrow  v.  Darrow,  159  Mass. 
262,  34  N.  E.  270,  21  L.  R.  A.  100; 
Garnett  v.  Garnett,  114  Mass.  379,  19 
Am.  Rep.   369. 

12.  Cal. — Smith  V.  Superior  Court, 
147  Cal.  336,  82  Pac.  79;  Grannis  v. 
Superior  Court,  146  Cal.  245,  79  Pac. 
891,  106  Am.  St.  Rep.  23.  111.— Law- 
rence v.  Lawrence,  73  111.  577.  Mass. 
Darrow  v.  Darrow,  159  Mass.  262,  34 
N.  E.  270,  21  L.  R.  A.  100.  N.  Y. 
In  re  CrandalPs  Estate,  196  N.  Y.  127, 
89  N.  E.  578,  reversing  127  App.  Div. 
945,  111  N.  Y.  Supp.  1115;  Gibson  V. 
Gibson,  40  Misc.  103,  81  N.  Y.  Supp. 
343,  13  N.  Y.  Ann.  Cas.  25;  Rothstein 
v.  Rothstein,  40  Misc.  101,  81  N.  Y. 
Supp.  342,  13  N.  Y.  Ann.  Cas.  21. 

For  English  statute  law,  see  29  and 
30  Vict.,  c.  32,  §3. 

The  year  between  the  interlocutory 
and  final  judgment  begins  to  run  from 
the    time    of    the    actual    entry    of    the 
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former  judgment.     Claudius   v.   Melvin, 
146    Cal.    257,    79    Pac.    897. 

If  the  final  decree  be  entered  before 
the  prescribed  time  has  elapsed,  such 
decree  is  absolutely  void  notwithstand- 
ing the  consent  or  waiver  of  the  par- 
ties. Grannis  v.  Superior  Court  of  City 
and  County  of  San  Francisco,  146  Cal. 
245,  79  Pac.  891,  106  Am.  St.  Rep.  23. 

13.  Pereira  v.  Pereira,  156  Cal.  1, 
103  Pac.  488;  John  v.  Superior  Court, 
5  Cal.  App.  262,  90  Pac.  53;  Byrnes  v. 
Byrnes,  126  App.  Div.  619,  111  N.  Y. 
Supp.   72. 

The  interlocutory  decree  must  decide 
that  one  of  the  parties  is  entitled  to  a 
divorce,  in  California,  under  Civ.  Code, 
§131.  Claudius  v.  Melvin,  146  Cal.  257, 
79  Pac.  897. 

14.  Mass.— Koffman  v.  Koffman,  193 
Mass.  593,  79  N.  E.  780;  Cook  v.  Cook, 
144  Mass.  163,  10  N.  E.  749.  Mo. 
Jordan  v.  Missouri  &  K.  Tel.  Co.,  136 
Mo.  App.  192,  116  S.  W.  432.  N.  Y. 
Adams  v.  Adams,  57  Misc.  150,  106 
N.  Y.  Supp.  1064;  Petit  v.  Petit,  45 
Misc.  155,  91  N.  Y.  Supp.  979.  Eng. 
Cubley  V.  Cubley,  30  L.  J.  Mat.  161; 
Norman  v.  Villars,  46  L.  J.  Ex.  579,  2 
Ex.  D.  359,  36  L.  T.  788,  25  W.  R. 
780. 

15.  Barron  V.  Barron,  8  Cal.  App. 
xiii,  96  Pac.  273. 

Semble. — Sparhawk  V.  Sparhawk,  114 
Mass.  355. 

16.  Barron  v.  Barron,  8  Cal.  App. 
xiii,  96  Pac.  273. 


DIVORCE 


797 


Upon  the  hearing  preliminary  to  the  granting  of  a  final  decree, 
it  is  not  customary  to  retry  the  case  nor  to  hear  further  testimony 
in  reference  to  matters  already  determined.17  However,  certain  objec- 
tions may  be  urged  to  the  granting  of  a  final  decree,18  as,  for  example, 
that  there  has  been  a  condonation  of  the  acts  of  the  offending  party 
since  the  entry  of  the  preliminary  decree;10  or  adultery,20  or  col- 
lusion,21 or  the  death22  or  insanity  of  one  of  the  parties  since  the 
entry  of  the  preliminary  decree;23  or  an  attempted  remarriage  of 
one  of  the  parties  since  the  entry  of  the  preliminary  decree,24  if  the 
same  be  not  entered  into  by  mistake.25 

Mandamus.  —  After  a  preliminary  decree  the  trial  court  may  be 
compelled  by  mandamus  proceedings  to  enter  the  final  decree.28 

C.  Formal  Requisites.  —  Due  care  should  be  exercised  in  drawing 
up  a  decree  of  divorce  for  the  reason  that  the  same  may  be  void  for 
uncertainty.27  But  merely  clerical  errors  are  not  fatal  to  the  validity 
of  the  decree.28 

The  decree  must  show  that  the  court  had  jurisdiction  to  grant  the 
divorce,29  and  must  contain  a  brief  finding  as  to  the  acts  complained 


17.  Reed  v.  Reed.  9  Cal.  App.  748, 
100  Pac.  897;  Whiting  v.  Whiting,  114 
Mass.  494. 

18.  Brown  v.  Brown,  207  Mass.  254, 
93  N.,  E.  607. 

19.  Krussman  v.  Krussman  (Del.), 
78  Atl.  642;  Cary  v.  Cary,  144  App.  Div. 
S46,   129   N.  Y.  Supp.  444. 

20.  Youell  v.  Youell,  33  L.  T.  (Eng.) 
578,  24  W.  R.  59;  Ravenscroft  v.  Rav- 
enscroft,  41  L.  J.  Mat.  28,  L.  R.  2  P. 
376,  26  L.  T.  265,  20  W.  R.  448. 

21.  Rogers  v.  Rogers,  63  L.  J.  P. 
(Eng.)  97,  L.  R.  [1894]  P.  161,  6  R. 
650,  70  L.  T.  699. 

22.  Chase  V.  Webster,  168  Mass.  228, 
46  N".  E.  705;  In  re  Crandall's  Estate, 
196  N.  Y.  127,  '89  N.  E.  578,  reversing 
127  App.  Div.  945,  111  N.  Y.  Supp. 
1115;  Grant  v.  Grant,  2  Sw.  &  Tr.  522, 

31  L.  J.   Mat.   174,   6   L.   T.   660. 
Contra,   under   statute,   in   California. 

John  v.  Superior  Court,  5  Cal.  App.  262, 
90   Pac.   53. 

23.  If  insanity  of  one  of  the  parties 
occurs  after  decree  nisi,  the  court  is 
not  hound  to  make  the  decree  abso- 
lute. Garnett  v.  Garnett,  114  Mass.  379, 
19  Am.  Rep.  369. 

24.  Moors   v.   Moors,   121    Mass.   232. 

25.  Pratt    V.    Pratt,    157    Mass.    503, 

32  N.  E.  747;  Noble  v.  Noble,  38  L.  J. 
Mat.  (Eng.)  52,  L.  R.  1  P.  691,  20  L.  T. 
1016. 

26.  In  re  Dargie's  Estate  (Cal.), 
121  Pac.  320;  Claudius  v.  Melvin,  146 
Cal.  257,  79  Pac.  897. 


Notice.  —  Garnett  v.  Garnett,  114 
Mass.  379,  19  Am.  Rep.  369,  held  notice 
necessary  where  a  final  decree  is  sought. 
Contra,  Peaslee  v.  Peaslee,  147  Mass. 
171,  17  N.  E.  506. 

Equal  protection  of  the  laws  is  not 
denied  by  a  statute  providing  that  a 
defendant  is  bound  by  a  decree  of  di- 
vorce within  six  months  after  its  inter- 
lucutory  rendition  and  that  the  plaintiff 
may  dismiss  the  action  within  a  year 
from  the  entry  of  such  decree.  Huneke 
v.  Huneke,  12  Cal.  App.  199,  107  Pac. 
131. 

An  attempt  to  combine  in  one  entry 
an  interlocutory  and  a  final  decree  will 
not  impair  the  validity  of  such  final 
decree.  Claudius  v.  Melvin,  146  Cal. 
257,   79   Pac.   897. 

27.  Teter  v.  Teter,  88  Ind.  494. 

28.  Sweasey  v.  Sweasey,  126  Cal. 
123,  58  Pac.  456. 

Name  of  Party. — A  clerical  error  as 
to  the  wife's  name  may  be  rejected  as 
surplusage  if  the  wife  is  otherwise  suf- 
ficiently identified  in  the  decree.  How- 
ton  v.  Gilpin,  24  Ky.  L.  Rep.  630,  69 
S.  W.  766. 

Date. — The  decree  is  not  void  because 
of  the  omission  from  the  journal  entry 
of  the  date  of  its  rendition.  Phillips 
r.   Phillips,   69   Kan.   324,   76   Pac.   842. 

29.  U.  S—  McNeil  v.  McNeil.  78 
Fed.  834.  111. — Becklenberg  v.  Becklen- 
berg,  232  111.  120,  83  N.  E.  423;  Mi 
lashwskis  v.  Milashwskis,  140  111.  App. 
501.     Minn. — Salzbrun    r.   Salzbrun,   81 
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of  as  ground  for  divorce,80  and  as  to  the  other  issues  raised  by  the 
pleadings.81 

Entry  Nunc  Pro  Tunc.  —  A  number  of  courts  have  sanctioned  the  en- 
try o\'  decrees  of  divorce  nunc  pro  tunc.32 

Duty  of  Party  To  Enter The  party  procuring  a  decree  of  divorce 

should  see  that  the  same  has  been  duly  entered.33 

D.  Decrees  Pro  Confesso,  on  Default  and  by  Consent. —  Al- 
though decrees  pro  confesso,  decrees  on  default  and  decrees  by  consent 
are  recognized  to  a  limited  degree  in  actions  for  divorce,  ^such  decrees 
amount  to  little,34  owing  to  the  interest  of  the  public  in  such  pro- 
ceedings. Therefore,  whether  the  decree  be  taken  pro  confesso™  or 
whether  the  same  be  a  default  decree,36  or  a  decree  entered  by  con- 
sent,37 the  final  decree  of  divorce  will  not  be  entered  except  after 


Minn.    287,    83    N.    W.    1088;    State    v.  j 
Armington,   25   Minn.   29. 

If  the  decree  recites  part  of  the  serv- 
ice by  publication,  it  precludes  a  pre- 
sumption that  more  was  done.  Wer- 
ner v.  Werner,  30  111.  App.  159. 

30.  Cal.— Dunn  V.  Dunn,  62  Cal.  176. 
111. — Trenchard  V.  Trenchard,  245  111. 
313,  92  N.  E.  243;  Moscherrosch  V. 
Moscherrosch,  152  111.  App.  52;  Schmid 
v.  Schmid,  60  111.  App.  174.  Minn. 
Pavne  17.  Payne,  46  Minn.  467,  49  N. 
W.  230.  Mo. — Endsley  v.  Endsley,  89 
Mo.  App.  596.  Wis. — Damman  v.  Dam- 
man,  145  Wis.  122,  128  N.  W.  1062; 
Hoernig  V.  Hoernig,  109  Wis.  229,  85 
N.   W.   346. 

31.  Cassidy  v.  Cassidy,   63   Cal.  352. 

32.  Cal. — In  re  Cook,  S3  Cal.  415, 
23  Pac.  392;  In  re  Cook's  Estate,  77 
Cal.  220,  17  Pac.  923,  19  Pac.  431,  1  L. 
E.  A.  567.  Mo. — Moster  v.  Moster,  53 
Mo.  326.  Wis.— Zahorka  V.  Geith,  129 
Wis.   498,    109    N.   W.   552. 

The  right  to  do  90  is  doubted  in 
Cook  v.  Cook,  144  Mass.  163,  10  N.  E. 
749. 

Where  there  had  been  no  final  judg- 
ment, a  judgment  of  divorce  nunc  pro 
tunc  was  held  void.  Young  v.  Young, 
165  Mo.  624,  65  S.  W.  1016,  88  Am. 
St.  Eep.  440. 

33.  The  order  for  judgment  of  di- 
vorce, without  entry,  does  not  dissolve 
the  marriage.  State  v.  Eaton,  85  Wis. 
587,  55  N.  W.  890,  39  Am.  St.  Eep.  867. 

In  re  Newman's  Estate,  75  Cal.  213, 
16  Pac.  887,  7  Am.  St.  Eep.  146,  held 
that  a  decree  of  divorce  is  operative 
as  to  the  parties  from  the  date  of  its 
delivery  to  the  clerk  by  the  judge;  not 
from  the  date  of  entry  by  the  clerk. 

The  decree  is  operative  from  its  ren- 
voi. VII 


dition,  notwithstanding  the  fact  that 
the  entry  was  not  made  on  the  minutes 
until  a  subsequent  date.  Nauman  v. 
Nauman,  26  Ohio  C.  C.  37. 

Notice. — Tt  is  not  necessary  to  its 
validity  that  a  decree  of  divorce  should 
recite  on  its  face  that  notice  of  any 
kind  was  given  to  the  defendant.  Mar- 
shall V.  Marshall,  88  Mo.  App.  325. 

34.  Hancock  v.  Hancock,  55  Fla. 
680,  45  So.  1020,  15  L.  E.  A.  (N.  S.) 
670. 

35.  Ark. — Welch  v.  Welch,  16  Ark. 
527.  Fla. — Hancock  v.  Hancock,  55 
Fla.  680,  45  So.  1020,  15  L.  E.  A.  (N. 
S.)  670.  111.— Shillinger  v.  Shillinger, 
14  111.  147;  Kline  v.  Kline,  104  111. 
App.   274.     Ky. — Freeman   v.   Freeman, 

11  Ky.  L.  Eep.  822,  13  S.  W.  246.  Pa. 
Kilborn   v.   Field,   78   Pa.   194. 

Latham  v.  Latham,  30  Gratt.  (Va.) 
307,  held  that  a  bill  in  a  divorce  suit 
cannot  be  taken  for  confessed. 

36.  Ind.— Scott  v.  Scott,  17  Ind.  309. 
Kan.— Meyer  v.  Meyer,  60  Kan.  859, 
57  Pac.  550.  Minn. — True  r.  True,  6 
Minn.  458.  Mo.— Kuhl  V.  Kuhl,  160 
Mo.  App.  363,  140  S.  W.  949. 

The  strict  rules  applicable  to  defaults 
should  not  be  applied  in  actions  of  di- 
vorce.    Fox  V.  Fox,  143  App.  Div.  483, 

127  N.  Y.  Supp.  989,  rehearing  denied, 

128  N.  Y.  Supp.   1123. 

37.  Fla. — Underwood  V.  Underwood, 

12  Fla.  434.  111. — People  V.  Case,  241 
111.  279,  89  N.  E.  638.  la.— Lyster  v. 
Lyster.  1  Towa  130.  Mich. — Eobinson 
V.  Eobinson,  16  Mich.  79. 

Senible,  there  may  be  consent  to  the 
entry  of  judgment  of  separation. 
Schlesinger  v.  Klinger,  112  App.  Div. 
853,  98  N.  Y.  Supp.  545. 
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adequate  proof  of  the  allegations  contained  in  the  petition.39 

E.  Correction,  Modification  and  Annulment  of  Decrees.  —  1. 
Diverse  Views.  —  Considerable  contrariety  of  opinion  exists  as  to  the 
power  to  correct,  modify  or  annul  decrees  of  divorce  which  have  been 
duly  obtained.  Many  authorities  recognize  the  power  to  set  such 
decrees  aside39  and  treat  decrees  of  divorce  the  same  as  other  decrees 
or  judgments  in  this  respect.40  Such  power  has  been  held  to  exist 
irrespective  of  statute.41  However,  in  other  jurisdictions  this  power 
is  either  denied  by  the  judicial  authorities,42  or  is  forbidden  by  stat- 
ute,43 or  is  declared  to  exist  only  in  certain  cases,44  or  only  in  cases 
wherein  both  parties  consent  to  the  setting  aside  of  the  decree.45 

2.  Setting  Aside  During  Term.  —  The  power  to  set  aside  a  decree 
of  divorce,  for  cause  shown,  during  the  term  at  which  the  same  is 
rendered  is  recognized  by  numerous  authorities.46 

3.  Parties.  —  Although  the  right  to  institute  proceedings  to  pro- 
cure the  setting  aside  of  decrees  of  divorce  is  vested  primarily  in  the 
party  against  whom  the  divorce  is  obtained,  the  right  to  institute 
such  proceedings  has  been  recognized  as  residing,  in  certain  cases, 


38.  The  judge  has  a  large  discretion 
in  dealing  with  decrees  pm  confesso 
in  actions  for  divorce.  Spencer  r. 
Spencer,  61  Fla.  777,  55  So.  71. 

Setting  Aside. — Under  statute  it  was 
held  in  Andreen  v.  Andreen,  15  Cal. 
App.  728,  115  Pac.  761,  that  an  inter- 
locutory decree  entered  in  a  suit  for 
divorce  on  default  should  not  be  set 
aside  without  notice  and  hearing. 

39.  Kan. — Comstock  v.  Adams,  23 
Kan.  513,  33  Am.  Eep.  191.  La.— Hol- 
brook  v.  Holbrook,  32  La.  Ann.  13.  Mo. 
Scales  v.  Scales,  65  Mo.  App.  292.  Neb. 
Howell  v.  Howell,  89  Neb.  243,  131  N. 
W.  216.  N.  H.— Melvin  V.  Melvin,  73 
N.  H.  602,  58  Atl.  835.  N.  J.— Owens 
v.  Owens,  66  Atl.  929.  N.  Y.— Mc- 
Intyre  r.  Mclntyre,  9  Misc.  252,  30  N. 
Y.  Supp.  200.  "Ohio. — Bascom  v.  Bas- 
com,  7  Ohio  (pt.  2)  125.  Wis. — Lessig 
v.  Lessig,  136  Wis.  403,  117  N.  W.  792. 

40.  Shrader  v.  Shrader,  36  Fla.  502, 
18  So.  672;  Nichells  v.  Nichells,  5  N. 
D.  125,  64  N.  W.  73,  33  L.  R.  A.  515. 

41.  Scribner  v.  Scribner,  93  Minn. 
195.  101  X.  W.  163;  Yorke  V.  Yorke, 
3  N.  D.  343,  55  N.  W.  1095. 

42.  Ind.— Woolley  v.  Woolley,  12 
Ind.  663.  Mass. — Greene  v.  Greene, 
2  Gray  361.  Mo.— Childs  v.  Childs,  11 
Mo.  App.  395.  N.  Y.— Wells  v.  Wells, 
10  N.  Y.  St.  248.  Ohio.— Parish  v. 
Parish,  9  Ohio  St.  534,  75  Am.  Dec. 
482. 

43.  Richardson    v.    Stowe,    102    Mo. 


,33,   14    S.    W.    810;    Salisbury   r.    Salis- 
j  bury,  92  Mo.  683,  4  S.  W.  717. 

General   Statutes. — Ewing  v.   Ewing, 
I  24   Ind.   468,   held  that  proceedings  for 
1  divorce  are  so  far  special  as  to  be  un- 
affected  by   the    provision   of   the    code 
as    to    setting     aside     judgments     and 
granting  new  trials. 

Schafer  v.  Schafer,  71  Neb.  708,  99 
N.  W.  482,  held  that  the  statute  in 
reference  to  vacating  decrees  applies  to 
divorce  decrees  as  well  as  to  others. 

44.  Keller  v.  Keller,  139  Ind.  38, 
3S  N.  E.  337. 

45.  Droste  r.  Droste,  13S  Ky.  53, 
127  S.  W.  506;  Sebastian  V.  Rose,  135 
Kv.  197,  122  S.  W.  120;  Colvin  v.  Col- 
vin,  2  Paige  (N.  Y.)  385,  22  Am.  Dec. 
644. 

46.  HI.— Danforth  v.  Danforth,  111 
111.  236;  Botts  r.  Botts,  142  111.  App. 
216.  Ky. — Ficener  v.  Ficener,  8  Ky. 
L.  Rep.  867,  3  S.  W.  597;  Greer  v. 
Greer,  25  Ky.  L.  Rep.  655,  76  S.  W. 
166,  rehearing  denied,  25  Ky.  L.  Rep. 
1247,  77  S.  W.  703;  Hendrix  v.  Hendrix, 

25  Ky.  L.  Rep.  632,  76  S.  W.  165.  Mo. 
Deidesheimer  v.  Deidesheimer,  74  Mo. 
App.  234;  Morris  v.  Morris,  60  Mo. 
App.  86.  Neb.— Howell  v.  Howell,  89 
Neb.  243,  131  N.  W.  216.  Ohio.— 
Kredel    v.    Kredel,    11    Ohio    Dec.    421, 

26  Wkly.  L.  Bui.  367.  R.  I.— Mumford 
V.  Mumford,  13  R.  I.  19.  Wis.— Brown 
v.  Brown,  53  Wis.  29,  9  N.  W.  790; 
R.  v.  R.,  20  Wis.  331. 
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in  persons  having  property  interests  affected  hy  such  decree.47 

If  the  party  who  obtained  the  decree  be  dead,  all  parties  interested 
in  the  estate  of  the  deceased  and  whose  interests  may  be  affected  by 
smh  proceedings  .should  be  made  parties.18 

4.  Notice  to  Adverse  Party.  —  Notice  and  an  opportunity  to  be 
heard  should  be  given  to  the  adverse  party  before  a  decree  of  divorce 
is  set  aside,  even  though  the  attempt  be  made  to  set  aside  the  decree 
during  the  term  at  which  the  same  is  rendered.49  Such  notice  should 
generally  be  given  to  the  party  himself,60  although,  in  certain  juris- 
dictions, notice  to  the  party's  solicitor  is  sufficient.51 

5.  Proceedings  To  Obtain  Such  Relief.  —  The  following  methods 
of  obtaining  the  setting  aside  of  decrees  of  divorce  have  received  judi- 
cial sanction:  By  a  proceeding  upon  notice  in  the  same  case;52  by 
petition;53  by  motion;54  by  summary  application;55  by  a  bill  of  re- 
view,50 or  a  bill  in  the  nature  of  a  bill  of  review,57  particularly  in 
eases  wherein  the  party  who  procured  the  divorce  has  since  died;58 
or  by  such  application  as  the  court  in  its  discretion  sees  fit  to  approve.69 

A  conflict  of  authority  exists  as  to  the  power  of  the  court  of  its 
own  motion  to  set  aside  a  decree  of  divorce.60 


47.  Rawlins  r.  Rawlins,  18  Fla.  345 
Rine  v.  Hodgson,  12  Wkly.  L.  Bui 
(Ohio)   33. 

48.  Bonista  v.  Johnson,  38  Minn 
230,  36  N.  W.  341. 

The  former  wife  of  a  deceased  pen 
sioner,  entitled,  if  a  widow,  to  a  pen 
sion  from  the  United  States  govern 
ment,  may  maintain  a  suit  to  annul  a 
divorce  on  the  ground  of  fraud.  Law 
rence  v.  Nelson,  113  Iowa  277,  85  N.  W 
84.  57  L.  R.  A.  583. 

The  court  refused  to  set  aside  the 
decree  at  the  suit  of  the  correspondent 
in  Quigley  v.  Quigley,  45  Hun  (N.  Y.) 
23. 

Relief  was  denied  to  persons  seeking 
to  have  a  decree  of  divorce  set  aside 
to  preserve  property  rights  likely  to 
be  impaired  by  the  subsequent  mar- 
riage of  the  divorced  wife.  Tyler  v. 
Aspinwall,  73  Conn.  493,  47  Atl.  755, 
54  L.  R.  A.  758. 

A  second  husband  of  a  divorced  wife 
cannot  have  his  marriage  annulled  be- 
cause the  divorce  obtained  by  the  wife 
from  her  first  husband  was  obtained 
by  fraud  of  the  wife,  until  after  the 
first  husband  has  obtained  relief  on 
this  ground.  Hall  v.  Hall,  139  App. 
Div.  120,  123  N.  Y.  Supp.  1056,  revers- 
ing, 07  .Misc.  267,  122  X.  Y.  Supp.  401; 
Ruger  V.  Heckel,  85  X.  Y.  483,  is  to 
the  same  effect. 

The  children  of  the  parties  cannot 
have    the    decree    of   divorce    set    aside 
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on  the  ground  that  the  wife  has  been 
tricked  into  obtaining  the  same.  Baugii 
V.  Baugh,  37  Mich.  59,  26  Am.  Rep. 
495. 

49.  Morris  v.  Morris,  60  Mo.  App. 
86. 

50.  La  Brash  v.  La  Brash,  1  Mich. 
(N.  P.)   32. 

51.  Miller  v.  Miller,  37  How.  Pr. 
(N.  Y.)   1. 

52.  Rawlins  v.  Rawlins,  18  Fla.  345; 
Kearns  v.  Kearns,  70  N.  J.  Eq.  483,  62 
Atl.  305. 

53.  Hendrix  V.  Hendrix,  25  Ky.  L. 
Rep.  632,  76  S.  W.  165;  McCracken  v. 
McCracken,  109  Ky.  766,  22  Ky.  L. 
Rep.  1448,  60  S.  W.  720;  Bentz  v. 
Bentz,  21  Kv.  L.  Rep.  1225,  54  S.  W. 
715;  Edson  v.  Edson,  108  Mass.  590, 
11  Am.  St.  Rep.  393. 

54.  Cottrell  v.  Cottrell,  83  Cal.  457, 
23  Pac.  531. 

55.  Olmstead  V.  Olmstead,  41  Minn. 
297,   43    N.   W.    67. 

58.     Sloan  V.   Sloan,   102   111.   581. 

57.  Shrader  v.  Shrader,  36  Fla.  502, 
18  So.  672;  Bamford  V.  Bamford,  4 
Ore.   30. 

58.  Rawlins  v.  Rawlins,  18  Fla.  345; 
Watson  v.  Watson,  47  How.  Pr.  (N.  Y.) 
240. 

59.  Jungk  v.  Jungk,  5  Iowa  541. 

60.  Holding  that  such  power  exists. 
Mclntvre  v.  Mclntyre,  9  Misc.  252,  30 
X.  Y.  Supp.  200. 
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It  has  been  held  that  such  proceedings  must  be  instituted  in  the 
court  which  granted  the  decree.61  The  application,  regardless  of  its 
name,  should  make  it  apparent  that  the  party  seeking  such  relief  is 
acting  from  good  motives  and  not  from  expected  personal  advantage,02 
and  should  show  specifically  the  facts  complained  of.63 

6.  Grounds  for  Relief.  —  a.  Miscellaneous  Reasons.  —  In  addition 
to  the  grounds  for  setting  aside  a  decree  of  divorce  to  be  noted  below, 
the  following  have  been  held  to  be  sufficient:  Institution  of  suit  for 
divorce  without  authority;04  omission  of  important  testimony  through 
oversight;65  remarriage  of  one  of  the  parties  under  certain  condi- 
tions;66 failure  of  counsel  to  appear;67  mistake;68  continued  cohabita- 
tion with  the  adverse  party  after  the  decree  had  been  obtained,  the 
adverse  party  being  ignorant  of  the  decree;69  collusion  in  the  sup- 
pression of  evidence;70  coercion  brought  to  bear  by  the  husband  upon 
the  wife  to  procure  a  divorce;71  condonation;72  reconciliation  in  the 
ease  of  divorce  a  mensa;™  newly  discovered  evidence.74 

b.  Defects  of  Jurisdiction.  —  In  numerous  instances,  decrees  of 
divorce  have  been  set  aside  on  the  ground  that  the  acquisition  of 
jurisdiction  by  the  court  granting  the  decree  is  defective,75  particularly 
in  cases  wherein  the  service  of  process  is  defective.76 


Contra. — Bentz  v.  Bentz,  21  Ky.  L. 
Eep.    1225.   54   S.   W.   715. 

61.  Smithson  t\  Smithson,  37  Neb. 
535,  56  N.  W.  300,  40  Am.  St.  Eep. 
504. 

In  a  suit  for  divorce,  plaintiff  may 
allege  the  existence  of  a  fraudulent 
divorce  obtained  by  defendant  in  an- 
other jurisdiction,  pray  for  the  avoid- 
ance of  the  same  and  seek  a  divorce 
in  the  suit  at  bar.  Fraser  v.  Fraser, 
77   N.  J.   Eq.   205,   75   Atl.   979. 

Instituting  a  suit  in  Indiana  to  have 
a  decree  of  divorce  set  aside  will  not 
prevent  plaintiff  from  impeaching  the 
same  in  another  state.  Hoffman  v. 
Hoffman,    55   Barb.    (N.    Y.)    269. 

62.  Singer  v.  Singer,  41  Barb.  (N. 
Y.)   139. 

63.  Bomsta  V.  Johnson,  38  Minn. 
230,  36  N.  W.  341. 

64.  Kine  i\  Hodgson,  9  Ohio  Dec. 
275,  12  Wkly.  L.  Bui.  33,  reversing 
9  Ohio  Dec.  104,  11   Vv'kly.  L.  Bui.  10. 

65.  Osborne  v.  Osborne,  44  N.  J. 
Eq.  257,  9  Atl.  698,  10  Atl.  107,  14 
Atl.    217. 

A  decree  will  not  be  vacated  to 
allow  the  petitioner  to  testify  because 
of  a  subsequent  change  in  the  law 
making  such  testimony  proper.  Hol- 
brook  V.  Holbrook,  114  Mass.  568. 

66.  Krauss  v.  Krauss,  127  App.  Div. 
740,   111    N.   Y.   Supp.   788. 

67.  Wadstoorth     v.     Wadsworth,    81 


Cal.  182,  22  Pac.  648.  15  Am.  St.  Eep. 
38;  Gans  v.  Gans,  77  N.  J.  Eq.  309. 
76   Atl.   234. 

68.  Hamilton  v.  Hamilton,  29  App. 
Div.  331,  51  N.  Y.  Snpp.  365. 

69.  Peterson  v.  Peterson,  6  W.  N. 
C.    (Pa.)    449. 

70.  Winder  v.  Winder,  86  Neb.  495, 
125  N.  W.  1095. 

71.  Lake  V.  Lake,  124  App.  Div.  89, 
108  N.  Y.  Supp.  964. 

72.  Thelin  v.  Thelin,  8  111.  App.  421. 

73.  See  Hobby  v.  Hobby,  5  App. 
Div.  496,  39  N.  Y.  Supp.  36;  Jones  v. 
Jones,  90  Hun  414,  35  N.  Y.  Supp.  877. 

74.  Kellow  v.  Kellow,  1  Lehigh  Val. 
L.  Eep.    (Pa.)    202. 

75.  Willman  v.  Willman,  57  Ind. 
500;  Weatherbee  v.  Weatherbee,  20 
Wis.    499. 

76.  Cal. — McBlain  v.  McBlain,  77 
Cal.  507,  20  Pac.  61.  Colo.— Morton 
V.  Morton,  16  Colo.  358,  27  Pac.  718. 
HI.— Caswell  V.  Caswell,  24  111.  App. 
548,  affirmed,  120  111.  377,  11  N.  E.  342. 
Me. — Spinney  v.  Spinney,  87  Me.  484, 
32  Atl.  1019.  Mont.— State  v.  District 
Court,  38  Mont.  166,  99  Pac.  291.  Ohio. 
Wellington  V.  Wellington,  8  Ohio  Dec. 
(Eeprint)  282,  7  Wkly.  L.  Bui.  20. 
Tex. — Stephens  v.  Stephens,  62  Tex. 
337. 

In  Metzler  v.  Metzler,  132  Wis.  601, 
113  N.  W.  49,  the  decree  of  divorce 
was  set   aside   on   the   ground   of   fraud 
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c  Fraud.  —  By  the  great  weight  of  authority,  a  decree  of  divorce 
may  be  set  aside  for  fraud77  practiced  either  upon  the  adverse  party 
or  upon  the  court,78  and  in  numerous  instances  this  has  been  done.'0 
It  has  been  held  that  even  in  the  federal  courts  a  suit  may  be  main- 
tained for  this  purpose.80 

However,  the  decree  should  not  be  set  aside  unless  the  facts  which 


in  obtaining  service  of  process  by  pub- 
lication, although  the  defendant  ap- 
peared in   the   action. 

77.  Ala. — Ex  parte  Smith,  34  Ala. 
455.  Mass. — Edson  r.  Bdson,  108  Mass. 
590,  11  Am.  Rep.  393.  Minn.— Bomsta 
v.  Johnson,  38  Minn.  230,  36  N.  W.  341; 
True  V.  True,  6  Minn.  45S.  Neb. — 
Smithson  V.  Smithson,  37  Neb.  535,  56 
N  W.  300,  40  Am.  St.  Rep.  504;  Wis- 
dom r.  Wisdom,  24  N«b.  551,  39  N.  W. 
594,  8  Am.  St.  Rep.  215.  N.  H.— 
Adams  v.  Adams,  51  N.  H.  388,  12 
Am.  Rep.  134.  Pa.— Fitch  v.  Fitch, 
1  C.  P.  46. 

Contra.— Courts  of  equity  will  not 
set  aside  a  decree  of  divorce  upon  the 
ground  that  it  was  obtained  by  false 
evidence,  but  only  for  fr:iud  which 
gives  the  court  a  colorable  jurisdiction 
over  the  defense  presented.  Evans  v. 
Woodsworth,  115  111.  App.  202,  affirmed 
in  2d  3  111.  404,  72-  N.  E.  1082. 

Fraud  in  obtaining  a  divorce  will 
not  authorize  the  court  to  set  it  aside 
after  the  term  on  original  bill.  Rme 
v.  Hodgson,  9  Ohio  Dec.  104,  11  Wkly. 
L.  Bui.  10,  reversed  in  9  Ohio  Dec. 
275,  12  Wkly.  L.  Bui.  33. 

A  decree  of  divorce  a  vinculo,  al- 
though obtained  by  fraud  and  false 
testimony,  cannot  be  set  aside  on  an 
original  bill  filed  at  a  subsequent  term. 
Greene  v.  Greene,  2  Gray  (Mass.)  361. 

78.  Rodgers  v.  Nichols,  15  Okla. 
579,  83  Pac.  923;  Graham  v.  Graham, 
54  Wash.   70,  102  Pac.  891. 

The  decree  may  be  set  aside  for 
fraud  even  though  the  other  party  was 
not  implicated  therein.  State  v.  Watson, 
20  R.  I.  354,  39  Atl.  193,  78  Am.  St. 
Rep.    871. 

79.  In.  the  following  cases  the  de- 
cree of  divorce  was  set  aside  for  fraud: 
Ala.— Golden  v.  Golden,  102  Ala.  353, 
14  So.  638.  Ark. — Corney  v.  Corney, 
79  Ark.  289,  95  S.  W.  135,  116  Am. 
St.  Rep.  80.  Fla. — Parramore  v.  Parra- 
more,  61  Fla.  701,  55  So.  795.  Ind. 
Brown  v.  Grove,  116  Ind.  84,  18  N.  E. 
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387,  9  Am.  St.  Rep.  823;  Earle  v.  Earle, 
91  Ind.  27,  overruling  McQuigg  v.  Mc- 
Quigg,  13  Ind.  294.  la— Tollefson  v. 
Tollefson,  137  Iowa  151,  114  N.  W. 
631;  Whitcomb  V.  Whitcomb,  46  Iowa 
437.  La. — Bryant  v.  Austin,  36  La. 
Ann.  808.  Me. — Leathers  v.  Stewart, 
79  Atl.  16.  Mass. — Carley  r.  Carley, 
7   Grav  545.     Minn. — Young   v.   Young, 

17  Minn.  181.  N.  Y.— Helmes  V. 
Helmes,  24  Misc.  125,  52  N.  Y.  Supp. 
734.  Pa.— Appeal  of  Boyd,  38  Pa.  241  ; 
Allen  v.  Maclellan,  12  Pa.  328,  51  Am. 
Dec.  608;  Smith  v.  Smith,  3  Phila.  4S9, 
16  Leg.  Int.  356;  Nickerson  V.  Nicker- 
son,  13  W.  N.  C.  210.  R.  I.— Elmgren 
r.  Elmgren,  25  R.  I.  177,  55  Atl.  322. 
S.  D—  Reeves  !?.  Reeves,  24  S.  D.  435, 
123  N.  W.  869.  Wash.— State  V.  Su- 
perior Court,  36  Wash.  81,  78  Pac.  198. 
Wis.— Everett  v.  Everett,  60  Wis.  200, 

18  N.   W.   637. 

In  the  following  cases  the  showing 
of  fraud  was  held  insufficient  to  jus- 
tify a  setting  aside  of  the  decree:  Ark. 
Womack  v.  Womack,  73  Ark.  281,  83 
S.  W.  937,  motion  to  modify  opinion 
denied  in  73  Ark.  281,  83  S.  W.  1136. 
Mo.— Lieber  V.  Lieber,  143  S.  W.  458. 
N.  H. — Folsom  r.  Folsom,  55  N.  H.  78. 
N.  Y.— Redding  V.  Redding,  60  Hun 
586,  15  N.  Y.  Supp.  600.  Tex— Sperry 
V.  Sperry  (Tex.  Civ.  App.),  103  S.  W. 
419;  Moor  V.  Moor  (Tex.  Civ.  App.), 
63  S.  W.  347.  Wis.— Uecker  v.  Thiedt, 
137  Wis.  634,  119  N.  W.  878. 

80.  McNeil  v.  McNeil,  78  Fed.  834. 
Jurisdiction. — Courts  of  a  state  in 
which  neither  of  the  parties  resides 
will  not  set  aside  a  decree  of  divorce 
obtained  by  fraud  in  another  state. 
Turpin  V.  Turpin  (Tenn.  Ch.  App.),  58 
S.  W.  763. 

In  De  Graw  v.  De  Graw,  7  Mo.  App. 
121,  held  that  the  relief  can  be  granted 
only  in  the  court  possessed  of  the  orig- 
inal record. 

Equity  will  annul  a  judgment  of 
divorce  fraudulently  obtained.  Johnson 
V.  Coleman,  23  Wis.  452,  99  Am.  Dec. 
193. 
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are  relied  on  to  constitute  the  fraud  have  been  clearly  established.81 

d.  Collusion.  —  In  several  instances  decrees  of  divorce  have  been 
set  aside  on  the  ground  of  collusion,82  although  in  many  cases  relief 
on  this  ground  has  been  denied.83 

e.  Constructive  Service  on  Defendant.  —  In  certain  jurisdictions 
provision  is  made  for  the  setting  aside  of  decrees  of  divorce  within 
certain  periods  if  the  defendant  has  been  served  by  publication  only.84 

A  conflict  of  authority  exists  as  to  whether  or  not  the  general 
statutes  providing  for  the  setting  aside  of  decrees  procured  on  service 
by  publication  are  applicable  to  decrees  of  divorce.  By  the  weight 
of  authority  such  statutes  do  not  apply  to  divorce  proceedings.85 

7.  Grounds  for  Denial  of  Relief.  —  a.  Miscellaneous  Grounds. 
In  addition  to  the  grounds  noted  hereinafter  for  the  denial  of  relief  to 
a  party  seeking  to  have  a  decree  of  divorce  set  aside,  the  following 
have  been  held  sufficient  grounds  for  the  denial  of  such  relief:  That 
the  party  who  seeks  such  relief  is  the  one  who  procured  the  divorce ;88 


81.  Me.— Lord  v.  Lord.  66  Me.  265. 
N.  H.— Adams  r.  Adams,  51  N.  H.  388, 
12  Am.  Eep.  134.  Pa. — Perry  v.  Perry, 
15  Phila.  242,  39  Leg.  Int.  272. 

Mere  introduction  of  false  testimony 
is  not  necessarily  a  sufficient  showing 
of  fraud.  Stewart  V.  Stewart  (Ark.), 
141  S.  W.  193. 

A  mistake  of  law  by  the  husband 
is  not  sufficient  to  constitute  fraud 
OTth  v.  Orth,  69  Mich.  158,  37  N.  W.  67. 

The  decree  may  be  set  aside  foi 
fraud  though  the  rights  of  innocent 
third  parties  have  intervened.  Push 
v.   Push,   46  Iowa   648. 

Forms. — The  petition  in  Chaney  v. 
Chaney,  56  Wash.  145,  105  Pac.  229, 
setting  up  a  cause  for  the  annulment 
of  a  divorce  decree  for  fraud  was  held 
sufficient  and  is  set  out  at  length  in  the 
report. 

The  petition  in  Hard  r.  Hard,  51 
Neb.  412,  70  N.  W.  1122,  was  held 
sufficient. 

82.  Cal.— Mulkey  v.  Mulkey,  100 
Cal.  91,  34  Pac.  621.  HI.— Danforth 
V.  Danforth,  111  111.  236.  Mass. — In  re 
Brigham,  176  Mass.  223,  57  N.  E.  328. 

83.  Me. — Davis  v.  Davis,  61  Me. 
395.  N.  J. — Nichols  v.  Nichols,  25  N. 
J.  Eq.  60.  Ohio. — Neely  v.  Neely,  9 
Ohio  Dec.  201,  11  Wkly.  L.  Bui.  191. 
Tex. — Moor  v.  Moor  (Tex.  Civ.  App.), 
63  S.  W.  347. 

Where  the  wife  who  obtained  the 
divorce  denied  collusion  in  her  peti- 
tion, she  could  not  later  have  the  de- 
cree set  aside  for  collusion.  Simons 
v.  Simons,  47  Mich.  253,  645,  10  N.  W. 
360. 


84.  HI. — Lawrence  V.  Lawrence,  73 
111.  577.  Kan. — Hemphill  v.  Hemphill, 
38  Kan.  220,  16  Pac.  457.  N.  Y.— 
Brown  v.  Brown,  58  N.  Y.  609,  3 
Thomp.  &  C.  477,  reversing  1  Hun  443. 

85.  The  following  authorities  hold 
such  statutes  inapplicable:  Ind. — Mc- 
Junkin  v.  McJunkin,  3  Ind.  30.  la. 
Tollefson  v.  Tollefson.  137  Iowa  151, 
114  N.  W.  631;  Whitcomb  r.  Whitcomb. 
46  Iowa  437;  Gilruth  v.  Gilruth,  20 
Iowa  225.  Kan. — Lewis  r.  Lewis,  15 
Kan.  181.  Neb. — O'Connell  V.  O'Con- 
nell,  10  Neb.  390,  6  N.  W.  167.  Ohio. 
Casto  v.  Casto,  30  Ohio  C.  C.  96;  Solo- 
mon v.  Solomon,  26  Ohio  C.  C.  307. 
Term. — Owens  v.  Sims,  3  Coldw.  544. 
Wash.— Metier  V.  Metier,  32  Wash.  494, 
73  Pac.  535. 

Contra.  —  Ariz.  —  De  Hereu  r.  De- 
Hereu,  6  Ariz.  270,  56  Pac.  871. 
Colo. — Medina  v.  Medina,  22  Colo.  146, 
43  Pac.  1001.  Mo.— Smith  v.  Smith, 
20  Mo.  166.  Ohio. — Van  Derveer  v. 
Van  Derveer,  11  Ohio  Dec.  (Reprint) 
828,  30  Wkly.  L.  Bui.  96.  W.  Va.— 
Bacon  v.  Bacon,  68  W.  Va.  747,  70  S. 
E.  762. 

A  statute  allowing  defendant  served 
by  publication  three  years  to  have  the 
decree  set  aside  was  held  not  to  pre- 
vent a  setting  aside  of  the  decree  on 
the  ground  of  fraud  after  the  expira- 
tion of  three  vears.  Caswell  r.  Cas 
well.  24  111.  App.  548,  affirmed  in  120 
111.    377,    11    X.    E.   342. 

86.  Asbury  v.  Powers,  23  Ky.  L. 
Bep.  1622,  65  S.  W.  605;  Miltimore  v. 
Miltimore,   40    Pa.    151. 
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collusion,  where  the  motive  of  the  person  seeking  to  have  the  decree 
set  aside  is  to  obtain  money  from  the  adverse  party;87  where  the 
setting  aside  would  be  of  no  avail;88  change  in  the  condition  of  the 
parties.80 

b.  Estoppel.  —  In  the  following  instances,  because  of  the  element 
of  estoppel,  the  setting  aside  of  the  decree  of  divorce  has  been  denied: 
Where  the  averments  of  the  party  seeking  such  relief  are  contrary  to 
such  party's  previous  averments;00  where  the  party  alleging  defective- 
service  by  publication,01  or  fraud  in  procuring  the  divorce,92  had  ac- 
tual notice  of  the  suit  and  his  day  in  court.93 

c.  Subsequent  Marriage.  —  In  innumerable  instances  a  second  mar- 
riage of  one  of  the  parties  divorced  has  occurred  before  the  proceed- 
ings to  have  the  decree  of  divorce  set  aside  have  been  instituted.  The 
following  rules  on  this  subject  may  be  deduced  from  the  authorities: 

The  courts  are  reluctant  to  set  aside  a  decree  of  divorce  where  one 
of  the  parties  has  remarried,  particularly  on  account  of  the  injury  to 
the  third  party  who  is  in  many  cases  innocent.94 

A  subsequent  marriage  by  the  party  who  procured  the  divorce  is 
not  a  defense  in  such  proceedings,  by  the  weight  of  authority,  although 
a  few  authorities  have  decided  the  contrary.95 

Unreasonable  delay  in  seeking  such  relief  may  debar  the  right  to 
seek  the  same.06 

The  remarriage  of  the  party  from  whom  the  divorce  has  been  pro- 


87.  Hubbard  V.  Hubbard,  19  Colo. 
13,  34  Pae.  170;  Whittley  v.  Whittley, 
60  Misc.  201,  111  N.  Y.  Supp.  1078. 

88.  Everett  v.  Morrison,  66  Hun 
632,  21  N.  Y.  Supp.  328. 

89.  Summers  v.  Summers,  146  Ky. 
653,  143  S.  W.  27. 

90.  Mich. — Simons  v.  Simons,  47 
Mich.  253,  645,  10  N.  W.  360.  N.  Y. 
Buxbaum  v.  Mason,  48  Misc.  396,  95 
N.  Y.  Supp.  539.  Pa.— English  v.  Eng- 
lish, 19  Pa.  Super.  586. 

91.  Larimer  v.  Knoyle,  43  Kan.  338, 
23  Pae.  487. 

92.  Eichards  v.  Minster,  29  Tex.  Civ. 
App.  85,  70  S.  W.  98. 

93.  Obtaining  a  divorce  in  one 
county  constitutes  a  waiver  of  rights 
obtained  in  a  suit  previously  begun  in 
another  countv.  Lacy  v.  Lacy,  13 
Phila.  (Pa.)  193. 

94.  111. — Maher  v.  Title  Guarantee 
&  Trust  Co.,  95  111.  App.  365.  Mass. 
Zeitlin  v.  Zeitlin,  202  Mass.  205,  88 
N.  E.  762.  N.  Y.— Singer  v.  Singer, 
41  Barb.  139;  Wortman  V.  Wortman, 
17  Abb.  Pr.  66. 

95.  Holding  such  act  to  be  no  de- 
fense   are    the  .  following:      Colo. — Me- 
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dina  v.  Medina,  22  Colo.  146,  43  Pae. 
1001.  la. — Lawrence  v.  Nelson,  113 
Iowa  277,  85  N.  W.  84,  57  L.  E.  A. 
583;  Whitcomb  p.  Whitcomb,  46  Iowa 
437.  Me. — Holmes  v.  Holmes,  63  Me.. 
420.  Mont. — Simpkins  v.  Simpkins,  14 
Mont.  386,  36  Pae.  759,  43  Am.  St. 
Eep.  641.  N.  Y.— Lake  v.  Lake,  124 
App.  Div.  89,  108  N.  Y.  Supp.  964; 
Scripture  v.  Scripture,  70  Hun  432,  24 
N.  Y.  Supp.  301.  Ohio.— Mulligan  v. 
Mulligan,  31  Ohio  C.  C.  89.  Pa.— Allen 
v.  Maclellan,  12  Pa.  328,  51  Am.  Dec. 
608.  Wis.— Crouch  v.  Crouch,  30  Wis. 
667. 

Contra. — Davis  V.  Davis,  30  HI. 
180;  Stilphen  V.  Stilphen,  58  Me.  508, 
4  Am.  Eep.   305. 

The  "hot  and  indecent  haste"  of 
plaintiff  in  remarrying  before  time  for 
setting  aside  a  judgment  of  divorce 
has  expired  is  a  "sorry  sort  of  reply" 
to  a  motion  seeking  to  have  the  same 
set  aside.  Nichells  v.  Nichells,  5  N.  D. 
125,  64  N.  W.  73,  33  L.  E.  A.  515. 

96.  111.— Maher  v.  Title  Guarantee 
&  Trust  Co.,  95  111.  App.  365.  la. 
Whitcomb  V.  Whitcomb,  46  Iowa  437. 
N.  J. — Clayton  V.  Clayton,  59  N.  J.  Eq. 
310,  44  Atl.  840. 
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cured  is  an  acceptance  of  the  privileges  of  the  decree  and  estops  such 
party  from  seeking  to  have  the  decree  set  aside.97 

d.  Acceptance  of  Benefits.  —  It  is  a  recognized  principle  that  if  a 
party  accepts  the  benefits  derived  from  a  decree  of  divorce,  such  party 
is  precluded  from  having  the  decree  set  aside  thereafter.98  This  prin- 
ciple has  been  applied  where  the  wife  has  accepted  money  awarded 
as  suit  money  and  counsel  fees,99  or  as  alimony.1 

e.  Unreasonable  Delay.  —  Although  a  party  may  otherwise  be  en- 
titled to  have  a  decree  of  divorce  set  aside,  such  relief  may  be  denied 
because  of  unreasonable  delay  in  instituting  proceedings  for  the  pur- 
pose of  setting  aside  the  decree.2  In  numerous  instances  relief  has 
been  denied  on  this  ground.3 


97.  la. — Mohler  v.  Shanks'  Estate, 
93  Iowa  273,  61  N.  W.  981,  34  L.  E. 
A.  161.  La. — State  ex  rel  Hahn  v. 
King,  109  La.  161,  33  So.  121.  Minn. 
Marvin  v.  Poster,  61  Minn.  154,  63  N. 
W.  484.  Pa.— Nagle  v.  Nagle,  43  Pa. 
Super.  442. 

If  both  remarry  under  the  mistaken 
belief  that  they  have  been  divorced, 
one  of  the  parties  cannot  attack  a 
subsequent  entry  of  a  decree  nunc  pro 
tunc.    Scase  v.  Johnson,  130  111.  App.  35. 

If  a  divorce  be  granted  against  a 
non-resident  husband  over  whom  juris- 
diction is  not  acquired,  his  subsequent 
marriage  will  not  prevent  his  denying 
the  right  of  the  court  to  open  the  de- 
cree and  award  alimony  against  him. 
Hekking  v.  Pfaff,  82  Fed.  403,  affirmed, 
91  Ped.  60,  33  C.  C.  A.  328,  43  L.  E. 
A.  618. 

When  a  decree  has  been  followed  by 
a  marriage,  the  court  may  give  the 
third  party  an  opportunity  to  be  heard, 
if  no  opposition  be  made  by  the  party 
of  record.  Carlisle  v.  Carlisle,  96  Mich. 
128,  55  N.  W.  673. 

98.  Ariz. — De  Hereu  v.  De  Hereu,  6 
Ariz.  270,  56  Pac.  871.  Ore.— Sedlak 
v.  Sedlak,  14  Ore.  540,  13  Pac.  452. 
Tex. — Moor  v.  Moor  (Tex.  Civ.  App.), 
63  S.  W.  347. 

99.  Tuttle  v.  Tuttle,  19  N.  D.  748, 
124  N.  W.  429. 

1.  Cal  —  Storke  v.  Storke,  132  Cal. 
349,  64  Pac.  578.  la.— Ellis  v.  White, 
61  Iowa  644,  17  N.  W.  28.  Pa.— Appeal 
of  Agnew,  3  Walk.  320. 

Where  the  husband  coerced  the  wife 
into  procuring  a  divorce,  she  may  have 
the  same  set  aside  and  is  not  estopped 
from  so  doing  by  using  part  of  the 
money  awarded  her  as  alimony  under 
such  fraudulent  decree  for  the  necessi- 


ties of  life  and  received  under  the  be- 
lief that  the  original  decree  was  valid. 
Holt  v.  Holt,  23  Okla.  639,  102  Pac. 
187. 

Acceptance  of  money  under  a  decree 
of  maintenance  will  not  preclude  an 
attack  on  a  decree  of  divorce.  Smith 
v.  Smith,  145  Cal.  615,  79  Pac.  275. 

2.  111. — Maker  v.  Title  Guarantee  & 
Trust  Co.,  95  111.  App.  365.  Ind.— 
Earle  v.  Earle,  91  Ind.  27.  Minn. — 
Sammons  v.  Pike,  108  Minn.  291,  120 
N.  W.  540,  on  reargument  in  122  N. 
W.  168.  N.  J.— Gans  v.  Gans,  77  N. 
J.  Eq.  309,  76  Atl.  234.  N.  Y.— Singer 
v.  Singer,  41  Barb.  139.  Pa. — Firmin 
v.  Firmin,  16  Phila.  75,  40  Leg.  Int. 
251;  Perry  v.  Perry,  15  Phila.  242,  39 
Leg.   Int.   272. 

3.  Eelief  was  denied  on  this  ground 
in  the  following  cases:  U.  S. — Horton 
V.  Stegmyer,  175  Fed.  756,  99  C.  C. 
A.  332;  McNeil  V.  McNeil,  170  Fed. 
289,  95  C.  C.  A.  485,  affirming  78  Fed. 
834.  Ark. — Cornev  V.  Corney,  97  Ark. 
117,  133  S.  W.  813.  111.— Leach  r. 
Leach,  122  111.  App.  94;  Evans  v. 
Woodsworth,  115  111.  App.  202, 
affirmed  in  213  111.  404,  72  N.  E. 
1082.  la. — Hurley  v.  Hurley,  117  Iowa 
621,  91  N.  W.  895;  Webster  v.  Webster, 
54  Iowa  153,  6  N.  W.  170.  Mass.— 
Holbrook  v.  Holbrook,  114  Mass.  568. 
Mo.— Buffi ngton  v.  Carty,  195  Mo.  490, 
93  S.  W.  779.  Pa.— Given  v.  Given,  25 
Pa.  Super.  467;  Potts  v.  Potts,  10  W. 
N.  C.  102.  Tex. — Johnston  v.  Sharpe 
(Tex.  Civ.  App.),  34  S.  W.  1006.  Wash. 
Tausick  v.  Tausick,  52  Wash.  301,  10" 
Pac.  757;  McDonald  v.  McDonald,  34 
Wash.  293,  75  Pac.  865. 

The  delay  in  question  was  held  not 
to  be  a  bar  in  the  following  cases: 
Fla. — Parramore   v.   Parramore,   61  Fla. 
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In  certain  jurisdictions  the  length  of  time  within  which  a  decree 
of  divorce  may  be  set  aside  is  regulated  by  statute.4 

"Where  the  decree  complained  against  is  absolutely  void  for  want 
of  jurisdiction,  delay  in  bringing  such  proceedings  is  not  a  defense.5 

f.  Death.  —  A  conflict  of  authority  exists  as  to  the  effect  of  the 
death  of  one  of  the  parties  to  a  decree  of  divorce  upon  the  power  of 
the  court  to  set  aside  the  decree  thereafter.  Certain  courts  have 
held  that  the  death  of  one  of  the  parties  does  not  bar  such  proceedings 
where  property  rights  are  involved.0  Certain  courts  have  held  that 
a  decree  of  divorce  may  be  vacated  although  the  party  who  procured 
the  same  has  died.7  Other  courts  have  held  that  this  cannot  be  done,8 
or  that  the  decree  can  be  vacated  only  in  a  separate  action,9  the  form 
of  action  approved  being  a  bill  in  the  nature  of  a  bill  of  review.10 

8.  Order  of  Correction,  Modification  or  Annulment.  —  The  setting 
aside  of  a  decree  of  divorce  is,  to  a  considerable  extent,  a  matter  of 
discretion  with  the  court.11  As  a  condition  to  the  setting  aside  of  the 
decree,  the  court  may  impose  reasonable  conditions  ;12  as,  for  example, 
that  the  husband  seeking  such  relief  make  certain  payments  to  the 
wife.13     The  decree  may  be  set  aside  without  prejudice  to  the  rights 


701,  55  So.  795.  111.— Caswell  v.  Cas- 
well, 24  111.  App.  548,  affirmed,  120  111. 
377,  11  N.  E.  342.  Minn.— Colby  v. 
Colby,  59  Minn.  432,  61  N.  W.  460. 
N.  J. — Richardson  V.  Richardson,  67 
N.  J.  Eq.  437,  58  Atl.  820;  Watkinson 
r.  Watkinson,  67  N.  J.  Eq.  142,  58  Atl. 
384,  reversed,  68  N.  J.  Eq.  632,  60  Atl. 
931,  69  L.  R.  A.  397.  Pa.— Kellow  v. 
Kellow,   1   Lehigh  Val.  L.  Rep.   202. 

4.  la. — Andrews  v.  Andrews,  15 
Iowa  423.  N.  Y. — Amory  v.  Amory, 
33  How.  Pr.  490,  6  Robt.  514.  Wash. 
Nelson  v.  Nelson,  56  Wash.  571,  106 
Pac.  138,  rehearing  denied  in  107  Pac. 
195. 

5.  See  Bnlkley  v.  Bulkley,  6  Abb. 
Pr.    (N.  Y.)   307. 

An  interlocutory  decree  of  divorce 
cannot  be  set  aside  by  the  trial  court 
after  the  time  has  passed  for  its  vaca- 
tion on  appeal.  Claudius  v.  Melvin, 
146    Cal.    257,    79    Pac.    897. 

6.  Wood  v.  Wood,  136  Iowa  128, 
113  N.  W.  492,  12  L.  R.  A.  (N.  S.) 
891;  Clay  v.  Robertson  (Okla.),  120 
Pac.  1102. 

7.  Me. — Leathers  r.  Stewart,  79  Atl. 
16.  Minn. — Bomsta  V.  Johnson,  28 
Minn.  230,  3G  N.  W.  341.  Okla.— 
Rodgers  v.  Nichols.  1.1  Okla.  579,  83 
Pae.  923.  Pa. — Appeal  of  Fidelity  Ins. 
Co.,  93  Pa.  242;  Appeal  of  Boyd,  38 
Pa.  241.  Wis. — Johnson  D.  Coleman, 
23   Wis.   452,   99   Am.   Dec.   193. 

Semble,    decree    may   be    attacked    in 
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a  new  action.     Zoellner  v.  Zoellner,  46 
Mich.  511,  9  N.  W.  831. 

8.  Mo. — Lieber  v.  Lieber,  143  S.  W. 
458.  N.  Y—  Groh  V.  Groh,  35  Misc. 
354,  71  N.  Y.  Supp.  985.  Ohio.— Rine 
V.  Hodgson,  9  Ohio  Dec.  104.  11  Wkly. 
L.  Bui.  10,  reversed  in  9  Ohio  Dec.  275, 
12  Wkly.  L.  Bui.  33.  Wash.— Dwver 
v.  Nolan,  40-  Wash.  459,  82  Pac.  7*46, 
1  L.  R.  A.  (N.  S.)  551.  Eng.— A.  v.  B., 
L.   R.    1    P.   559,    17   W.   R.   14. 

Such  appears  to  be  the  rule  in  Wis- 
consin if  there  be  no  property  to  be 
affected  within  the  jurisdiction  and  the 
parties  in  interest  are  non-residents. 
Moyer  v.  Koontz,  103  Wis.  22,  79  N. 
W.  50,  74  Am.  St.  Rep.  837. 

9.  Groh  17.  Groh,  35  Misc.  354,  71 
N.    Y.   Supp.   985. 

10.  Watson  v.  Watson,  1  Hun  (N. 
Y.)  267,  47  How.  Pr.  240,  3  Thomp. 
&  C.  667. 

Under  statute  in  Indiana,  see  Day  v. 
Nottingham,  160  Ind.  408,  66  N.  E.  998. 

11.  Leveridge  v.  Leveridge  (N.  J. 
Eq.),  79  Atl.  422;  Kearns  v.  Kearns, 
70   N.  J.   Eq.   483,   62   Atl.   305. 

12.  Crocker  v.  Crocker,  1  Sheldon 
(N.   Y.)    257. 

It  was  held  errroneous  to  require 
the  wife  to  pay  costs  as  a  condition 
of  setting  aside  a  decree  against  her 
in  Fox  V.  Fox,  143  App.  Div.  483,  127 
N.  Y.  Supp.  989,  rehearing  denied,  128 
N.  Y.  Supp.   1123. 

13.  Gerard   v.   Gerard,    2   Barb.    Ch. 
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of  third  parties  acquired  thereunder.14  Furthermore,  the  court  in 
setting  the  decree  aside  may  order  a  reference  for  further  proofs.15 

Setting  a  decree  aside  makes  it  void  ab  initio.10 

It  is  not  proper  in  all  cases  for  the  court  to  dismiss  the  action. 
In  certain  cases  the  cause  should  be  retained  and  the  party  from  whom 
the  divorce  was  obtained  should  be  given  an  opportunity  to  plead.17 

E.  Impeachment  by  Collateral  Attack.  —  1.  Decree  Protected. 
The  presumption  is  that  a  decree  of  divorce  is  valid  until  the  contrary 
is  shown.18  Furthermore,  a  decree  of  divorce  obtained  in  one  state 
of  the  union  is  protected  in  other  states  under  the  full  faith  and 
credit  clause  of  the  United  States  constitution.19 

2.  Void  Decrees.  —  As  a  general  rule  decrees  of  divorce  are  sub- 
ject to  impeachment  by  collateral  attack  only  when  void;20  as,  for 
example,  where  the  court  granting  the  divorce  was  without  jurisdic- 
tion21 by  reason  of  the  failure  to  procure  service  upon  the  adverse 
party,22  or  because  the  plaintiff  in  the  action  was    a    non-resident.23 


(N.  Y.)  73;  Weidner  v.  Weidner,  85 
Hun  432,  32  N.  Y.  Supp.  894;  Bennett 
v.  Bennett,  208  U.  S.  505,  28  Sup.  Ct. 
356,  52  L.  ed.  590,  affirmed  in  16  Okla. 
164,  83  Pac.  550. 

14.  Colvin  v.  Colvin,  2  Paige  (N. 
Y.)   385,  22  Am.  Dec.  644. 

15.  Linn  v.  Linn,  2  N.  Y.  Supp.  578. 

16.  Voorhees  v.  Voorhees'  Exr.,  46 
N.  J.  Eq.  411.  19  Atl.  172;  Gebhard  V. 
Gebhard,  25  Misc.  1,  54  N.  Y.  Supp.  406. 

Where  the  plaintiff  had  remarried, 
the  court  majr  let  the  original  judgment 
stand  until  it  is  shown  that  the  plain- 
tiff was  not  entitled  to  a  divorce.  Von 
Rhade  v.  Von  Rhade,  2  Thomp.  &  C. 
(N.  Y.)   491. 

17.  Yorke  v.  Yorke,  3  N.  D.  343, 
55  N.  W.  1095. 

Where  the  decree  is  annulled  for 
fraud  in  its  inception,  it  is  error  to 
order  the  plaintiff  in  the  action  at  bar 
to  defend  the  previous  action.  Colby 
V.  Colby,  64   Minn.  549,  67   N.  W.  663. 

A  decree  setting  aside  the  decree  as 
to  the  husband's  property  but  not  as 
to  the  dissolution  of  the  marriage  is 
inconsistent  and  cannot  be  supported 
on  authority.  McCranev  V.  McCraney, 
5   Iowa   232,   68   Am.   Dec.   702. 

18.  Ark.— Whitford  V.  Whitford, 
139  8.  W.  653.  Kan.— Conn  V.  Conn, 
2  Kan.  A  pp.  419,  42  Pac.  1006.  Minn. 
Sodini  r.  Sodini,  94  Minn.  301,  102  N. 
W.    861,    110    Am.    St.    Rep.    371. 

The  same  rule  applies  to  default 
judgments.  Sodini  v.  Sodini.  94  Minn. 
301,  102  N.  W.  861,  110  Am.  St.  Rep. 
371. 


19.  Harding  v.  Harding,  140  Cal. 
690,  74  Pac.  284,  reversed,  198  IT.  S. 
317,  25  Sup.  Ct.  679,  49  L.  ed.  1066. 

20.  HI.— Botts  17.  Botts,  142  111.  App. 
216.  Ind  —  Hilbish  r.  Hattle,  145  Ind. 
59,  44  N.  E.  20,  33  L.  R.  A.  793.  Mass. 
Hood  v.  Hood,  110  Mass.  463.  Mo. 
Hinkle  v.  Lovelace,  204  Mo.  208,  102 
S.  W.  1015;  McDermott  V.  Grav,  198 
Mo.  266,  95  S.  W.  431.  N.  Y.— Hen- 
drick  v.  Biggar,  66  Misc.  576,  122  N. 
Y.  Supp.  162.  Pa*— Baker  v.  Baker, 
26  Pa.  Super.  553. 

21.  la,— Belknap  v.  Belknap,  134  N. 
W.  734.  Mich.— Pettiford  v.  Zoellner, 
45  Mich.  358,  8  N.  W.  57;  Wright  r. 
Wright,  24  Mich.  180.  Mo.— Burge  v. 
Burge,  94  Mo.  App.  15,  67  S.  W.  703. 
Neb.— Aldrich  v.  Steen,  71  Neb.  33, 
98  N.  W.  445,  judgment  modified  on 
rehearing,  100  N.  W.  311.  Tex.— Stuart 
v.  Cole,  42  Tex.  Civ.  App.  478,  92  S. 
W.  1040. 

22.  Priestman  V.  Priestman,  103 
Iowa  320,  72  N.  W.  535;  De  Meli  r. 
De  Meli,  120  N.  Y.  485,  24  N.  E.  996, 
17   Am.   St.  Rep.   652. 

23.  111.— Dunham  V.  Dunham,  162 
111.  589,  44  N.  E.  841,  35  L.  R.  A.  70, 
affirming  57  111.  App.  475.  la. — Law- 
rence  v.  Nelson,  113  Iowa  277,  85  N. 
\\  .  84,  57  L.  R.  A.  583.  N.  Y.— Wins- 
ton v.  Winston,  165  N.  Y.  553,  59  N.  E. 
273.  31   Civ.  Proc.  383. 

If  the  plaintiff  was  a  resident  of 
the  state  in  which  the  divorce  was 
procured  at  the  time  the  same  was 
procured,  the  decree  is  not  void  because 
the    plaintiff    had   not    been    a    resident 
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The  decree  is  not  void  because  the  petition  did  not  state  a  cause  of 
action  ami  was  therefore  subject  to  demurrer,24  or  because  of  collusion 
in  procuring  the  same.26 

3.  Attack  for  Fraud.  —  In  numerous  instance  decrees  of  divorce 
have  been  held  subject  to  collateral  attack  because  of  fraud  in  pro- 
curing the  same,20  and  in  other  instances  the  courts  have  held  such 
decrees  not  subject  to  collateral  attack  on  this  ground.27 

The  test  appears  to  be  the  character  of  the  fraud.  If  the  fraud 
makes  the  decree  void,  the  decree  is  subject  to  collateral  attack,  al- 
though the  rule  is  otherwise  if  the  fraud  is  of  a  minor  character  and 
renders  the  decree  only  voidable.28 

4.  Conclusiveness  of  Findings.  —  A  conflict  of  authority  exists  as  to 
the  conclusiveness  of  the  findings  of  the  court  in  the  suit  in  which 
the  divorce  was  obtained.  Many  courts  hold  such  findings  to  be  con- 
clusive and  not  subject  to  collateral  attack.29  Other  courts  allow 
such  findings  to  be  assailed  in  collateral  proceedings.30 


of  the  state  for  the  requisite  period. 
Kern  V.  Field,  68  Minn.  317,  71  N.  W. 
393,  64  Am.  St.  Eep.  479;  Thurston  v. 
Thurston,  58  Minn.  279,  59  N.  W.  1017. 
If  both  parties  submit  to  the  juris- 
diction the  decree  is  not  subject  to 
collateral  attack  on  this  ground.  In  re 
Ellis'  Estate,  55  Minn.  401,  56  N.  W. 
1056,  43  Am.  St.  Eep.  514,  23  L.  R. 
A.  287. 

24.  In  re  McNeil's  Estate,  155  Cal. 
333,  100  Pac.  1086;  In  re  James'  Estate, 
99  Cal.  374,  33  Pac.  1122,  37  Am.  St. 
Rep.  60;  McFarlane  V.  Cornelius,  43 
Ore.  513,  73  Pac.  325,  74  Pac.  468; 
Crabill  V.  Crabill,  22  Ore.  588,  30  Pac. 
320. 

25.  In  re  Brigham,  176  Mass.  223, 
57  N.  E.  328;  In  re  Ellis'  Estate,  55 
Minn.  401,  56  N.  W.  1056,  43  Am.  St. 
Rep.  514,  23  L.  R.  A.  2S7. 

Reconciliation  after  divorce  does  not 
make  the  decree  subject  to  collateral 
attack.  Douglas  v.  State  (Tex.  Civ. 
App.),  124  S.  W.  933. 

26.  Ala. — Harrison  r.  Harrison,  19 
Ala.  499.  Cal. — In  re  McNeil's  Estate, 
155  Cal.  333,  100  Pac.  1086.  111.— 
Werner  v.  Werner,  30  111.  App.  159. 
Ind. — Nicholson  V.  Nicholson,  113  Ind. 
131,  15  N.  E.  223;  Earle  v.  Earle,  91 
Ind.  27;  Cavanaugh  v.  Smith,  84  Ind. 
380.  Kan. — Larimer  v.  Knoyle,  43 
Kan.  338,  23  Pac.  487.  Neb.— Smith- 
son  v.  Smithson,  37  Neb.  535,  56  N. 
W.  300,  40  Am.  St.  Rep.  504.  Wash. 
Peyton  v.  Peyton,  28  Wash.  278,  68 
Pac.  757. 

27.  la. — Rush  v.  Rush,  48  Iowa  701; 
Whetstone  v.  Whetstone,  31  Iowa  276. 
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Miss. — Plummer  !?.  Plummer,  37  Miss. 
185.  Tex. — Dickinson  v.  Dickinson 
(Tex.  Civ.  App.),  138  S.  W.  205.  Vt. 
Blondin  V.  Brooks,  83  Vt.  472,  76  Atl. 
184. 

28.  Kingman  v.  Kingman,  61  I1L 
App.    134. 

29.  Ala. — Ingram  v.  Ingram,  143 
Ala.  129,  42  So.  24,  111  Am.  St.  Rep. 
31.  Ark.— Whitford  v.  Whitford,  139 
S.  W.  653.  Mo.— Hamill  v.  Talbott,  72 
Mo.  App.  22.  N.  J.— Potts  v.  Potts 
(N.  J.  Eq.),  45  Atl.  701;  Magowan  v. 
Magowan,  57  N.  J.  Eq.  195,  39  Atl.  364, 
reversed  in  57  N.  J.  Eq.  322,  42  Atl. 
330,  73  Am.  St.  Rep.  645.  N.  Y.— Kerr 
v.  Kerr,  41  N.  Y.  272;  Kinnier  v.  Kin- 
nier,  53  Barb.  454,  35  How.  Pr.  66, 
3  Abb.  Pr.  (N.  S.)  425,  judgment 
affirmed,  45  N.  Y.  535,  6  Am.  Rep. 
132.  Tex.— Douglas  v.  State  (Tex. 
Crim.),  124  S.  W.  933;  Stuart  v.  Cole, 
42  Tex.  Civ.  App.  478,  92  S.  W.  1040 
(under  statute);  Moor  v.  Moor  (Tex. 
Civ.  App.), '63  S.  W.  347.  Utah.— Amy 
v.  Amy,  11  Utah  278,  42  Pac.  1121. 
Wis— Sammons  v.  Pike,  108  Minn.  291, 
120  N.  W.  540,  judgment  affirmed  on 
rehearing,  122  N.  W.  168. 

30.  111.— Brown  v.  Brown,  59  111. 
315.  la. — Priestman  v.  Priestman,  103 
Iowa  320,  72  N.  W.  535.  La.— Smith 
v.  Smith,  43  La.  Ann.  1140,  10  So.  248. 
Mass. — Shannon  v.  Shannon,  4  Allen 
134.  Mich. — People  V.  Dawell,  25  Mich. 
247,  12  Am.  Rep.  260.  Minn. — Thelen 
v.  Thelen,  75  Minn.  433,  78  N.  W.  108. 
N.  Y.— Cross  v.  Cross,  108  N.  Y.  628, 
15  N.  E.  333.  Wash.— Dormitzer  v. 
German    Sav.    &    Loan    Soc,   23    Wash. 
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XXn  ABATEMENT  AND  REVIVAL.  — A.  General  State- 
MENT  _lln  many  instances,  a  party  to  a  divorce  proceeding  dies  or 
becomes  insane  after  the  action  for  divorce  has  been  instituted  and 
before  the  decree  has  been  entered,  or  after  the  decree  has  been 
entered  and  before  the  time  for  appeal  has  expired.31 

B  Death. —  1.  In  General. —  It  is  well  settled  that  the  death 
of  the  plaintiff,32  or  of  either  party,33  to  an  action  of  divorce  causes 
an  abatement  of  the  action.  In  rare  cases  the  court  will  permit 
the  entry  of  a  decree  of  divorce  nunc  pro  tunc  after  the  death  of 
one  of  the  parties  and  relating  back  to  a  time  when  such  party  was 
living.34 

2.  •  Effect  on  Right  of  Appeal.  —  It  has  been  held  that  the  death 
of  the  party  who  procured  a  decree  of  divorce  after  the  decree  but 
before  the  time  for  appeal  has  expired,35  or  the  death  of  either  party 
under  such  conditions,36  will  not  prevent  the  prosecution  of  such 
appeal,  particularly  for  the  purpose  of  settling  property  rights.37 
There  are  decisions  to  the  contrary,  however.38 


132,  62  Pac.  862,  affirmed  in  192  U.  S. 
125,  24  Sup.  Ct.  221,  48  L.  ed.  373. 

31.  Cross-References. — The  right  to 
enter  a  final  decree  where  one  of  the 
parties  dies  after  the  entry  of  a  decree 
nisi  is  discussed  in  XXI,  B,  4. 

The  right  of  insane  persons  to  bring 
actions  for  divorce  and  their  liability 
as  defendants  in  such  actions  is  dis- 
cussed, supra,  IV,  A,  2,  d. 

The  question  of  the  right  to  have  a 
decree  of  divorce  set  aside  after  the 
death  of  one  of  the  parties  is  dis- 
cussed elsewhere.    See  XXI,  E,  5,  7. 

32.  Decree.  In  re  Crandall,  127  App. 
Div.  945,  111  N.  Y.  Supp.  1115,  reversed, 
In  re  Crandall 's  Estate,  196  N.  Y.  127, 
89   N.   E.  578. 

33.  Cal. — Hite  r.  Mercantile  Trust 
Co.,  156  Cal.  765,  106  Pac.  102;  Kirsch- 
ner  v.  Dietrich,  110  Cal.  502,  42  Pac 
1064.  Mich.— Wilson  v.  Wilson,  73 
Mich.  620,  41  N.  W.  817.  Eng.— P.  r. 
S.,  37  L.  J.  P.  80,  19  L.  T.  22,  17  W. 
R.  14. 

34.  Where  plaintiff  died  pending  the 
trial,  if  all  the  issues  are  found  by 
the  jury  in  his  favor,  the  decree  may 
be  entered  as  of  the  first  day  of  the 
term  while  the  plaintiff  was  still  alive. 
Webber  v.   Webber,  83  N.  C.   280. 

A  decree  for  divorce  and  alimony 
may  be  affirmed  nunc  pro  tunc  in  case 
of  the  death  of  the  husband  after  the 
argument  in  the  United  States  Supreme 
Court.  Bell  v.  Bell,  l si  U.  s.  175,  21 
Sup.  Ct.  551,  15  L.  ed.  804,  affirming 
L57  N.  Y.  71!),  53  N.  E.  1123. 


After  the  death  of  a  party  to  an 
action  for  divorce,  a  decree  cannot  be 
made  relating  back  to  his  lifetime. 
Wilson  v.  Wilson,  73  Mich.  620,  41  N. 
W.  817. 

35.  Chatterton  V.  Chatterton,  231 
111.  449,  83  N.  E.  161,  affirming,  132 
111.  App.  31;  McCollum  v.  McCollum, 
1  Heisk.   (Tenn.)   565. 

36.  Shafer  r.  Shafer,  30  Mich.  162; 
Owens  V.  Sims,  3  Coldw.  (Tenn.)  544. 

37.  Strickland  v.  Strickland,  80  Ark. 
451,  97  S.  W.  659;  Thomas  v.  Thomas, 
57   Md.~504. 

38.  Barney  V.  Barney,  14  Iowa  189. 
In  Sperry  v.  Sperry   (Mo.   App.),   72 

S.  W.  1077,  the  wife  conceded  that  her 
appeal  from  a  decree  of  divorce  abated 
with  the   death  of  the   husband. 

When  a  party  seeking  a  divorce  ap- 
peals from  the  judgment  simply  deny- 
ing it,  and,  pending  the  appeal,  either 
party  dies,  the  appeal  and  action  abate 
absolutely  and  cannot  be  revived,  there 
being  no" living  person  who  can  legally 
have  any  interest  in  the  case.  Upon 
the  death  of  either  party  pending  an 
appeal  from  a  judgment  granting  a 
divorce,  or  from  a  judgment  determin- 
ing either  way  an  issue  as  to  the 
validity  of  a  marriage,  the  court  would 
probably  permit  the  same  to  be  re- 
vived, for  protecting  persons,  if  any, 
whose  property  interests  were  affected 
by  the  judgment.  Downer  v.  Howard, 
II   Wis.  82. 

Vol.  VII 


810 


DIVORCE 


C.  Insanity.  —  The  insanity  of  the  defendant  occurring  after  an 
action  for  divorce  has  been  brought  does  not  abate  the  action,  although 
the  court  may  stay  the  proceedings  on  this  ground  and  appoint  a 
guardian  for  the  defendant,39  or  continue  the  cause  as  long  as  there 
is  hope  of  the  defendant's  regaining  reason.40 

D.  Revival.  —  It  is  generally  held  that  there  can  he  no  revival  of 
divorce  proceedings  after  the  death  of  one  of  the  parties.41 

XXIII.  APPEAL  AND  ERROR.  —  A.  General  Statement. 
In  the  majority  of  states  either  the  right  of  appeal42  or  the  right  to 
procure  a  writ  of  error43  to  a  higher  court  is  recognized.  In  certain 
jurisdictions  the  right  of  appeal44  or  the  right  to  procure  a  writ  of 


39.  Mansfield  v.  Mansfield,  13  Mass. 
412. 

40.  Stratford  v.  Stratford,  92  N.  C. 
297. 

41.  Kimball  v.  Kimball,  44  N.  H. 
122,  82  Am.  Dec.  194;  Owens  v.  Sims, 
3  Coldw.  (Tenn.)  544;  Swan  v.  Harri- 
son,   2   Coldw.    (Tenn.)    534. 

Annulment  of  Marriage. — After  the 
death  of  the  husband  his  administrator 
may  revive  his  suit  for  the  annulment 
of  the  marriage,  where  the  wife  is 
asserting  a  claim  to  the  husband's 
propertv  as  his  widow.  Barth's  Admr. 
v.  Barth,  102  Ky.  56,  19  Ky.  L.  Eep. 
705.  42  S.  W.  1116,  80  Am.  St.  Eep.  335. 

If,  after  a  decree  of  divorce  direct- 
ing a  division  of  the  property,  the  hus- 
band dies,  it  seems  that  there  should 
be  a  revival  as  to  his  heirs  and  not 
merely  as  to  his  executors.  Ewald  v. 
Corbett,  32  Cal.  493. 

42.  Ark. — Simpson  v.  Simpson,  25 
Ark.  487.  Cal. — Sharon  r.  Sharon,  79 
Cal.  633,  22  Pac.  26,  131;  Sharon  v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  635, 
8  Pac.  709.  Colo.— Carlton  v.  Carlton, 
44  Colo.  27,  96  Pac.  995;  Branch  v. 
Branch,  30  Colo.  499,  71  Pac.  632.  Ga. 
Rorie  V.  Rorie,  132  Ga.  719,  64  S.  E. 
1070.  111.— Waite  v.  Waite,  18  111.  App. 
334.  la.— Belknap  V.  Belknap,  134  N. 
W.  734.  La.— Knoll  v.  Knoll,  114  La. 
703,  38  So.  523.  Mass.— Sparnawk  v. 
Sparnawk,  120  Mass.  390.  Mich. — 
Shaw  v.  Shaw,  9  Mich.  164.  Miss. 
Fulton  V.  Pulton,  36  Miss.  517.  Mo. 
Rosenfeld  v.  Stix,  67  Mo.  App.  582; 
Hansford  r.  Hansford,  34  Mo.  App. 
262.  Neb. — Brotherton  v.  Brotherton, 
12  Neb.  72,  10  N.  W.  543,  544.  Nev. 
McKim  r.  District  Court,  110  Pac.  4; 
Lake  v.  Lake,  17  Nev.  230,  30  Pac. 
878.  N.  C— Holloman  V.  Holloman,  22 
N.  C.  270.  N.  D. — Wiemer  v.  Wiemer, 
21    N.    D.    371,    130    N.    W.    1015.      Pa. 
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Robbarts  v.  Robbarts,  9  Serg.  &  R. 
191;  Kershaw  v.  Kershaw,  5  Pa.  Dist. 
551;  English  v.  English,  19  Pa.  Super. 
586.  R.  I.— Fidler  v.  Fidler,  28  R.  I. 
102,  65  Atl.  609;  Banigan  v.  Banigan, 
26  R.  I.  454,  59  Atl.  313.  Tenn.— 
Pearson  v.  Pearson,  1  Peck.  27.  Wash. 
Wilkinson  V.  Wilkinson,  63  Wash.  126, 
114  Pac.  915;  Tierney  v.  Tierney,  1 
Wash.  Ter.  568.  W.  Va  —  Hitchcox  v. 
Hitchcox,  2  W.  Va.  435. 

Appeals  from  interlocutory  decrees 
of  divorce  are  recognized  by  statute 
in  California.  Smith  v.  Superior  Court, 
147  Cal.  336,  82  Pac.  79;  Huneke  v. 
Huneke,  12  Cal.  App.  199,  107  Pac. 
131;  Reed  v.  Reed,  9  Cal.  App.  748, 
100  Pac.   897. 

In  England  the  Appellate  Jurisdic- 
tion Act,  1876  (39  &  40  Vict.  c.  59), 
§3,  gives  a  right  of  appeal  from  the 
court  of  appeal  to  the  House  of  Lords. 
A  previous  act,  the  Judicature  Act  of 
1873  (36  &  37  Vict.  c.  66),  §19,  made 
provision  for  appeals  to  the  court  of 
appeal. 

43.  Colo. — Rudolph  v.  Rudolph,  50 
Colo.  243,  114  Pac.  977;  Mercer  v. 
Mercer,  13  Colo.  App.  237,  57  Pac.  750 
Kan.—' Ulrica  v.  Ulrich,  8  Kan.  402 
Mo. — State  ex  rel  Scott  v.  Smith,  104 
Mo.  419,  16  S.  W.  415;  Nave  v.  Nave, 
28  Mo.  App.  505.  N.  H. — Wallace  v. 
Wallace,  75  N.  H.  217,  72  Atl.  1033. 
B.  I.— Thrift  v.  Thrift,  30  R.  I.  357, 
75  Atl.  484.  Tenn. — Pillow  v.  Pillow, 
5  Yerg.  420. 

44.  Ky. — Harrison  v.  Harrison,  146 
Ky.  631,  143  S.  W.  40;  Alderson  v. 
Alderson's  Guardian,  113  Ky.  830,  69 
S.  W.  700,  24  Ky.  L.  Rep.  595;  Tuggles 
v.  Tuggles,  17  Ky.  L.  Rep.  221,  30  S. 
W.  875;  Maguire  V.  Maguire,  7  Dana 
181;  Pence  v.  Pence,  6  B.  Mon.  496; 
Whitney  V.  Whitney,  7  Bush  520;  Pat- 
rick   v.  Patrick,   30  Ky.   L.   Rep.   1364, 
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error  is  denied.45     In  certain  jurisdictions  the  right  to  appeal  from 
a  decree  dismissing  the  action  for  divorce  is  recognized.46 

A  pecuniary  standard  is  inapplicable  where  appeals  from  decrees 
of  divorce  are  in  question;  for  example,  a  provision  that  an  appeal 
lies  where  the  sum  in  question  exceeds  a  certain  amount.47 

B.  Denial  of  Appeal  for  Cause.  —  The  right  of  appeal  in  actions 
for  divorce  may  be  denied  because  of  delay  in  taking  the  appeal.48 
Furthermore,  the  subsequent  marriage  of  a  party  to  the  action  for 
divorce  debars  him  from  prosecuting  an  appeal  from  the  decree  grant- 
ing the  divorce.49  The  same  rule  applies  where  the  party  accepts 
alimony  in  gross.50 

C.  Parties.  —  It  has  been  held  that,  notwithstanding  its  interest 
in  divorce  proceedings,  the  state  cannot  appeal  from  a  decree  in  such 
actions.51  If  one  of  the  parties  be  dead,  such  party's  administrator 
and  heirs  are  proper  and  in  many  cases  necessary  parties  to  the 
appeal.52 


101  S.  W.  328;  Muir  v.  Muir,  28  Ky. 
L.  Rep.  1355,  92  S.  W.  314,  4  L.  R.  A. 
(N.  S.)  909;  Thompson  V.  Thompson, 
27  Ky.  L.  Rep.  516,  85  S.  W.  730; 
Turner  v.  Turner,  23  Ky.  L.  Rep.  370, 
62  S.  W.  1022;  Springer  v.  Springer, 
21  Ky.  L.  Rep.  1292,  54  S.  W.  710; 
Brown  V.  Brown,  16  Ky.  L.  Rep.  317; 
Myers  v.  Myers,  2  Ky.  L.  Rep.  22(5. 
See  also  Parker  v.  Parker,  31  Ky.  L. 
Rep.  1228,  104  S.  W.  1028;  Reynolds  r. 
Reynolds,  7  Ky.  L.  Rep.  443.  Ohio. 
Tappan  r.  Tappan,  6  Ohio  St.  64; 
Laughery  v.  Laughery,  15  Ohio  404. 
Ore. — State  v.  Leasia,  45  Ore.  410,  78 
Pac.  328. 

45.  la. — Sherwood  v.  Sherwood,  44 
Iowa  192.  Ky. — Bourne  v.  Simpson, 
9  B.  Mon.  454.  Mo.— Elliott  v.  Elliott, 
13o  Mo.  App.  42,  115  S.  W.  486.  Tenn. 
Wills  v.  Wills,  104  Tenn.  382,  58  S.  W. 
301;  Parmenter  v.  Parmenter,  3  Head 
225.  Wash. — Madison  V.  Madison,  1 
Wash.   Ter.   60. 

In  Kentucky,  although  the  right  of 
appeal  from  the  decree  of  divorce  does 
not  exist,  on  appeal  from  the  decree  of 
alimony,  the  appellate  court  may  in- 
quire into  the  propriety  of  granting 
the  divorce.  See  the  following  Ken- 
tucky cn<-es:  Williams  v.  Williams,  123 
S.  W.  337;  Davis  r.  Davis,  86  Ky.  32, 
4  S.  W.  822;  Cheer  v.  Greer,  25  Ky. 
L.  Rep.  655,  76  S.  W.  166,  rehearing 
denied,  25  Ky.  L.  Rep.  1247,  77  S.  W. 
703;  Donnelly  v.  Donnellv,  25  Kv.  L. 
Rep.  1543,  78  S.  W.  182;  Fletcher  v. 
Fletcher,  21  Ky.  L.  Rep.  1302,  54  S.  W. 
952;  Masterson  r.  Masterson,  20  Kv. 
L.    Rep.    631,    46    S.    W.    20;    Beeler    r 


Beeler,  19  Ky.  L.  Rep.  1936,  44  S.  W. 
136;  Caskey  V.  Caskey,  4  Ky.  L.  Rep. 
726. 

46.  Evans  v.  Evans,  5  B.  Mon. 
(Ky.)  278;  Boggess  v.  Boggess,  4  Dana 
(Ky.)  307;  Goodpaster  v.  Goodpaster, 
31  Ky.  L.  Rep.  405,  102  S.  W.  324; 
Clowry  r.  Clowry,  16  Ohio  C.  C.  302, 
8  Ohio  Cir.  Dee.  652.  Contra. — Lucas 
v.  Lucas,  3  Gray  (Mass.)  136;  (under 
statute)  Price  V.  Price,  10  Ohio  St.  316. 

47.  Leak  v.  Leak,  156  Fed.  473,  84 
C.  C.  A.  283;  Caswell  r.  Caswell,  24 
111.  App.  518,  affirmed  in  120  111.  377, 
11  N.  E.  342. 

48.  Martin  r.  Martin,  112  Wis.  314, 
87  N".  W.  232,  88  N.  W.  215. 

Time  of  appeal  runs  from  the  date 
of  the  entry  of  the  decree  of  divorce. 
Andreen  v.  Andreen,  15  Cal.  App.  728, 
115  Pac.  761. 

In  Greenia  V.  Greenia,  206  Mass.  449, 
92  N.  E.  725,  a  libel  for  divorce  was 
treated  as  a  proceeding  at  law  in  de- 
termining the  time  allowed  for  appeal. 

There  is  no  right  to  appeal  from  the 
final  decree  restating  and  reaffirming 
orders  in  the  interlocutory  decree,  if 
the  time  for  appeal  on  the  interlocu- 
tory decree  has  expired.  Huneke  v. 
BCuneke    (Cal.   App.),   107   Pac.   131. 

49.  Stephens  r.  Stephens,  51  Ind. 
542;  Garner  r.  darner.  38  Ind.  139; 
Stebe  V.  Stebe,  163  Mich.  650,  129  N. 
W.   356,   17   Det.    Leg.    N.   1011. 

50.  Williams  v.  Williams,  6  N.  D. 
269,  69  N.   W.    17. 

51.  Lee  v.  Lee,  19  Wash.  355,  53 
Pac.   349. 

52.  Israel    v.    Arthur,    6   Colo.    85. 
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D  M  vtters  Incident  to  Appeal.  —  If  the  party  taking  the  appeal 
seeks  to  have  the  evidence  reviewed  he  should  see  to  it  that  all  of 
the  evidence  is  preserved  in  the  record,53  and  not  merely  a  part  of  it.5 

E  Adjudication  on  Appeal.  — The  review  in  actions  of  divorce 
on  appeal  is  generally  of  an  equitable  rather  than  a  legal  character." 
As  a  rule  the  appellate  court  interferes  with  the  judgment  of  the 
lower  court  only  in  cases  of  abuse  of  discretion50  or  manifest  error,67 
resulting  in  injury  to  the  appellant.58  The  presumption  is  in  favor 
of  the  ruling  of  the  lower  court,59  particularly  if  the  lower  court 
denies  a  divorce.60 


53.  la. — Lowery  v.  Lowery,  140 
Iowa  498,  118  N.  W.  749.  Mo.— Eoss 
v.  Ross,  83  Mo.  App.  330;  Simpkins 
r.  Simpkins,  22  Mo.  App.  25.  Wash. 
Kane  v.  Kane,  35  Wash.  517,  77  Pae. 
842. 

54.  Rhodes  v.  Rhodes,  95  Mo.  App. 
327,  68  S.  W.  1066. 

On  appeal  in  divorce  cases  the  papers 
must  in  some  manner  disclose  facts 
giving  the  court  jurisdiction.  Cherry 
v.  Cherry,  150  Mo.  App.  414,  130  S. 
W.   494. 

A  stipulation  as  to  the  entry  ol 
judgment  on  appeal  is  not  consent 
■which  is  forbidden  to  the  entry  of  a 
decree  of  divorce.  Conger  v.  Conger, 
77  N.  Y.  432. 

Form. — Exceptions  in  the  following 
form  to  a  decision  granting  a  divorce 
were  held  not  to  be  too  general  so 
that  their  dismissal  on  this  ground 
would  be  warranted: 

First.  To  said  decision  of  said  court 
granting  said  petition  for  divorce. 

Second.  To  said  decision  granting 
said  petition  upon  the  ground  of  the 
respondent's  adultery. 

Third.  To  said  decision  granting 
said  petition  upon  the  ground  of  the 
respondent's  adultery  with  B.  J.  R. 

Fourth.  To  said  decision  as  being 
contrary  to  the  evidence. 

Fifth.      To    said    decision    as  _  being 

contrary  to  the  weight  of  the  evidence. 

Sixth.      To    said    decision    as     being 

contrary   to    law.     Warren  v.   Warren 

(R.  I.),  79  Atl.  678. 

55.  Schuman  v.  Schuman,  93  Mo. 
App.  99;  McCann  v.  McCann,  91  Mo. 
App.  1;  Forrest  v.  Forrest,  25  N.  Y. 
501.  ,   , 

56.  Ark.— Hecht  v.  Hecht,  28  Ark. 
92.  Cal. — Robinson  V.  Robinson,  159 
Cal.  203,  113  Pac.  155;  MacDonald  r. 
MacDonald,  155  Cal.  665,  102  Pac.  927. 
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Ky. — Locke  v.  Locke,   14  Ky.  L.  Rep. 
143. 

57.  Kan.— Ulrich  V.  Ulrich,  8  Kan. 
402.  Mich. — White  v.  White,  135  Mich. 
271,  97  N.  W.  681,  10  Det.  Leg.  N.  738. 
Pa.— McMillin  v.  McMillin,  183  Pa.  91, 
38  Atl.  512. 

58.  Galusha  v.  Galusha,  43  Hun  (N. 
Y.)    181. 

59.  D.   C. — Newman   v.  Newman,   35 
App.  Cas.  497.     Ind. — Emens  v.  Emens, 
46   Ind.   App.    22,   91    N.    E.    747.     Ky. 
Simpson    V.    Simpson,    10    Ky.    L.    Rep. 
116;   Calvert  v.  Calvert,  9  Ky.  L.  Rep. 
51.    La. — Castell  v.  Castell,  28  La.  Ann. 
91.      Mich.— Vollrath    v.    Vollrath,    163 
Mich.    301,    128    N.    W.    190;    Creech   v. 
Creech,   126   Mich.   267,   85   N.   W.   726, 
8  Det.  Leg.  N.  21;  Karreman  v.  Karre- 
man,   122   Mich.   654,   81    N.   W.   576,   6 
Det.  Leg.  N.   895;   Warner  v.   Warner, 
54    Mich.    492,    20    N.    W.    557.      Mo  — 
Rhodes    v.    Rhodes,    95    Mo.    App.    327, 
68    S.    W.   1066;    Strahorn   v.    Strahorn, 
82    Mo.    App.    580;    Lawlor    v.    Lawlor, 
76  Mo.  App.  637;  Adkins  v.  Adkins,  63 
Mo.    App.    351;    Griesedieck    v.    Griese- 
dieck,   56  Mo.  App.  94;   King  v.  King, 
42  Mo.  App.  454.     Neb. — King  v.  King, 
79   Neb.    852,   113    N.   W.    538.     N.   Y. 
Tower    v.    Tower,    134    App.    Div.    670, 
119    N.    Y.    Supp.    506.     Pa.— Given   v. 
Given,  25  Pa.  Super.  467.     R.  L— War- 
ren   v.    Wajren,    80    Atl.    593.      Tex  — 
Owens    v.    Owens,    40    Tex.    Civ.    App. 
641,  90   S.   W.   664;   Longwell  v.  Long- 
well,  39  Tex.  Civ.  App.  612,  88  S.  W. 
416;   Seago  v.  Seago   (Tex.  Civ.  App.), 
64    S.    W.    941.      Wash. — Winstone     v. 
Winstone,  40  Wash.  272,  82  Pac.  268. 

60.  Ruby  v.  Ruby,  29  Ind.  174; 
Bacon  V.  Bacon,  43  Ind.  App.  218,  86 
N.  E.  1030;  Darman  v.  Darman,  38 
Ind.  App.  279,  78  N.  E.  89;  Harl  v. 
Harl,  24  Ky.  L.  Rep.  2163,  73  S.  W. 
756;  Calloway  v.  Calloway,  8  Ky.  L. 
Rep.  537  (abstract). 
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It  is  customary  for  the  appellate  court  to  review  the  evidence,61 
except  in  cases  in  which  there  has  been  a  jury  trial.82  If  there  is  a 
conflict  of  evidence  the  judgment  of  the  lower  court  will  generally 
be  affirmed.63  Although  the  appellate  court  may  set  aside  the  judg- 
ment if  the  same  be  against  the  weight  of  the  evidence,64  this  is  not 
done  as  a  rule  unless  clearly  against  the  weight  of  the  evidence'.65 

In  setting  aside  the  judgment  of  the  lower  court  it  has  been  held 
that  the  appellate  court  may  reverse  the  decree  of  divorce  of  the 
lower  court,66  or  reverse  and  remand  with  directions  to  enter  a  certain 
judgment,67  or  enter  the  judgment  which  the  lower  court  should  have 
entered.68 


Decree  refusing  divorce,  if  not 
against  the  weight  of  evidence,  will 
not  be  disturbed.  Foreman  v.  Foreman, 
13  Ky.  L.  Eep.  142. 

However,    in    Locke    v.    Locke,     153 
Cal.  56,  94  Pac.  244,  a  judgment  deny- 
ing a  divorce  was  reversed  in  the  ap- 
-  pellate  court. 

61.  English  v.  English,  158  Mo.  App. 
330,  139  S.  W.  814;  Grove  v.  Grove, 
79  Mo.  App.  142;  Eishel  v.  Rishel,  24 
Pa.  Super.  303;  Smith  v.  Smith,  15  Pa. 
Super.  366;  Hull  v.  Hull,  14  Pa.  Super. 
520. 

62.  Middleton  v.  Middleton,  187  Pa. 
612,  41  Atl.  291,  43  W.  N.  C.  33;  Reed 
v.  Reed,  30  Pa.  Super.  229. 

63.  Ala. — Jordan  v.  Jordan,  17  Ala. 
466.  Fla. — Wetherington  v.  Wethering- 
ton,  57  Fla.  551,  49  So.  549.  Ind.— 
Henderson  v.  Henderson,  110  Ind.  316, 
11  N.  E.  432.  Ky.— Hoskins  v.  Hos- 
kins,  28  Ky.  L.  Rep.  435,  89  S.  W. 
478.  La. — Gibert  v.  Randazzo,  112  La. 
1055,  36  So.  852;  Arceneaux  v.  Arce- 
neaux,  106  La.  792,  31  So.  155.  Mich. 
Corrie  v.  Corrie,  46  Mich.  235,  9  X. 
W.  263.  Miss.— Coffee  v.  Coffee,  24 
So.  262.  Mo. — Stevenson  v.  Stevenson, 
29  Mo.  95;  Meyer  v.  Meyer,  158  Mo. 
App.  299,  138  S.  W.  70;  Schweikert  v. 
Schweikert,  108  Mo.  App.  477,  S3  S. 
W.  1095;  Endsley  V.  Endsley,  89  Mo. 
App.  596;  Maget  V.  Maget,  85  Mo.  App. 
6;  Schierstein  v.  Schierstein,  68  Mo. 
App.  205;  Miller  v.  Miller,  14  Mo.  App. 
418.  Neb.— McConnell  v.  McConnell, 
37  Neb.  57,  55  N.  W.  292;  Segear  v. 
Segear,  23  Neb.  306,  36  N.  W.  536. 
N.  Y— Bucki  v.  Bucki,  85  Hun  619, 
32  N.  Y.  Supp.  1028;  Murray  V.  Mur- 
ray, 61  Hun  627,  16  N.  Y.  Supp.  363; 
Bolen  v.  Bolen,  53  Hun  634,  6  N.  Y. 
Supp.  164;  O'Keefe  v.  O'Keefe,  11  N. 
Y.  Supp.  628.  Okla. — Adams  v.  Adams, 
120    Pac.    566;    Stovall    v.    Stovall,    29 


Okla.  125,  116  Pac.  791.  Ore.— Dobbins 
v.  Dobbins,  31  Ore.  584,  44  Pac.  692. 
Pa.— Best  v.  Best,  161  Pa.  515,  29  Atl. 
1026.  Tex.— Barrett  v.  Barrett  (Tex. 
Civ.  App.),  61  S.  W.  951.  Va.— Trim- 
ble V.  Trimble,  97  Va.  217,  33  S.  E. 
531.  Wis.— Olson  v.  Olson,  99  Wis. 
107,  74  N.  W.  543. 

The  appellate  court  is  not  concluded 
by  a  certificate  of  the  trial  judge  that 
he  disbelieved  the  evidence  of  the 
plaintiff.  Rosecrance  v.  Rosecrance,  127 
Mich.  322,   86  N.  W.  800. 

The  appellate  court  may  take  into 
account  its  belief  that  some  of  the 
facts  were  suppressed  at  the  trial 
where  the  appellant  was  probably  ben- 
efited. Richardson  v.  Richardson,  13 
Ky.  L.  Rep.  93. 

64.  Libbe  v.  Libbe,  157  Mo.  App. 
701,  138  S.  W.  685;  Schuman  v.  Schu- 
man,  93  Mo.  App.  99;  Jennings  v.  Jen- 
nings, 85  Mo.  App.  290;  Franey  v. 
Franey,  28  App.  Div.  50,  50  N.  Y.  Supp. 
918. 

65.  Long  v.  Long,  38  Wash.  218,  80 
Pac.  432;  Stone  V.  Stone,  94  Wis.  28, 
68   N.   W.   390. 

66.  Garner  v.  Garner,  38  Ind.  139. 

67.  Viertel  v.  Viertel,  212  Mo.  562, 
111   S.  W.   579. 

68.  Mich. — Horning  v.  Horning,  162 
Mich.  130,  127  N.  W.  275.  Mo.— Don- 
ley v.  Donley  (Mo.  App.),  131  S.  W. 
356.  Tex. — Jernigan  v.  Jernigan,  37 
Tex.  420;  Erwin  v.  Erwin  (Tex.  Civ. 
App.),  40  S.  W.  53. 

Reversal  of  a  decree  of  divorce  does 
not  necessarily  reverse  a  decree  for 
alimony,  though  both  are  a  part  of  one 
entry  in  the  trial  court.  Mangels  v. 
Mangels,  6  Mo.  App.  481. 

The  appellate  court  in  holding  that 
a  divorce  a  vinculo  was  erroneous  will 
not  necessarily  decree  a  divorce  a  mensa 
because    the    facts    would    support    the 
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XXIV.  ANNULMENT  OF  MARRIAGE.  —  Although  the  distinc- 
tion b. 'tween  the  annulment  of  marriages  and  divorces  is  recognized 
to  a  considerable  extent,  the  great  tendency  of  legislation  and  judicial 
opinion  in  the  United  States  is  in  the  direction  of  abolishing  the 
distinctions  between  the  two.69  In  many  jurisdictions  the  court  of 
equity  is  empowered  to  decree  the  annulment  of  marriages.70  In 
England,  in  many  instances,  the  father  of  a  party  to  a  void  marriage 
is  permitted  to  institute  proceedings  to  annul  the  same.71 

Contrary  to  the  rule  in  proceedings  for  divorce,  delay  in  bringing 
suit  for  annulment  is  not  a  bar  to  the  suit.72  At  common  law  a  decree 
of  annulment  made  the  marriage  void  ab  initio?*  but  this  rule  is 
not  now  adhered  to  in  all  jurisdictions.74 

There  can  be  no  proceedings  for  annulment  after  the  death  of  one 
of  the  parties,75  although  the  question  of  marriage  may  be  inquired 
into  whenever  it  arises  in  judicial  proceedings.70 

XXV.  ALIMONY,  COUNSEL  FEES  AND  SUIT  MONEY.  — A. 
Nature  op  Remedy.  —  1.  Alimony.  —  a.  Permanent  Alimony.  —  Per- 
manent alimony  closely  resembles  a  division  of  property  of  divorced 
persons.77 


same.  There  might  be  facts  which 
would  lead  the  court  to  withhold  a  lim- 
ited divorce,  where  an  absolute  divorce 
would  be  granted.  Salzbrun  v.  Salz- 
brun.  81  Minn.  287,  83  N.  W.  1088. 

69.  la. — Daniels  v.  Morris,  54  Iowa 
369,  6  N.  W.  532.  Md.— Dimpfel  v. 
Wilson,  107  Md.  329,  68  Atl.  561,  13 
L.  E.  A.  (N.  S.)  1180.  Mich.— Schaf- 
berg  v.  Schafberg,  52  Mich.  429,  18 
N.  W.  202.  N.  C. — Johnson  v.  Johnson, 
142  N.  C.  462,  55  S.  E.  341.  E.  I. 
Lecknev  r.  Leckney,  26  E.  I.  311,  59 
Atl.   441. 

In  Buckley  V.  Buckley,  50  Wash.  213, 
96  Pac.  1079,  is  contained  a  lengthy 
discussion  showing  how  completely  an 
action  by  the  innocent  party  to  an  al- 
leged marriage,  void  by  reason  of  a 
prior  marriage  of  the  guilty  party,  re- 
sembles a  suit  for  divorce. 

A  suit  to  declare  a  marriage  a  nul- 
lity on  account  of  mental  incapacity  at 
the  time  the  marriage  was  entered  into 
is  unknown  to  our  judicial  system  and 
is  repugnant  to  the  feelings  and  policy 
of  our  people.  Brown  v.  Westbrook, 
27   Ga.   102. 

70.  Fornshill  v.  Murray,  1  Bland 
(Md.)  479,  18  Am.  Dec.  344;  Crump  v. 
Morgan,  38  N.  C.  91;  Johnson  v.  Kin- 
cade,  37  N.  C.  470. 

The  power  to  declare  a  marriage  con- 
tract void  is  held  to  be  independent  of 
any  provisions  of  the  divorce  law,  un- 
der common  law  doctrines.  Tefft  v. 
Tefft,  35  Ind.  44. 
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71.  Sherwood  v.  Eay,  1  Moore  P.  C. 
353,  12  Eng.  Eeprint  848;  Beavan  r. 
M'Mahon,  2  Sw.  &  Tr.  58,  28  L.  J. 
Mat.  127,  5  Jur.  (N.  S.)  686,  2  L.  T. 
255,  8  W.  E.  453;  Wells  v.  Cottam,  3 
Sw.  &  Tr.  364,  33  L.  J.  Mat,  41,  10 
Jur.  (N.  S.)  444,  10  L.  T.  138,  12 
W.  E.  672. 

72.  Castleden  v.  Castleden,  9  H.  L. 
Cas.  186,  11  Eng.  Eeprint  701,  4  Macq. 
H.  L.  159,  31  L.  J.  Mat.  103,  5  L.  T. 
164;  G.  v.  M.,  L.  E.  10  App.  Cas.  171, 
53  L.  T.  398. 

73.  Perry  v.  Perry,  2  Paige  (N.  Y.) 
501. 

74.  Jordan  v.  Mo.  &  Kan.  Tel.  Co., 
136  Mo.  App.  192,  116  S.  W.  432. 

75.  Brownsword  v.  Edwards,  2  Ves. 
Sr.   243,   28   Eng.   Eeprint   157. 

76.  Fornshill  v.  Murray,  1  Bland 
(Md.)    479,    18    Am.    Dec.    344. 

In  an  ,  action  for  divorce  a  mensa, 
a  decree  declaring  that  there  was  no 
valid  marriage  is  not  equivalent  to  a 
decree  annulling  the  marriage.  Brown 
V.   Brown    (Va.),   24   S.   E.   238. 

77.  Smith  v.  Smith,  45  Ala.  264. 
Alimony   is   given   in   lieu   of   dower. 

Muir  v.  Muir,  28  Ky.  L.  Eep.  1355,  92 
S.  W.  314,  4  L.  E.  A.   (N.  S.)   909. 

Permanent  alimony  is  distinguished 
from  temporary  alimony  only  in  that 
it  is  awarded  after  the  determination 
of  the  suit.  Soule  v.  Soule,  4  Cal. 
App.   97,   87   Pac.   205. 

The  right  to  procure  permanent  ali- 
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b.  Alimony  Pendente  Lite.  —  The  right  of  the  wife  as  a  party  to 
a  suit  for  divorce  to  alimony  pendente  lite  is  generally  recognized" 
as  an  incident  to  divorce  proceedings.79 

c.  Belief  in  Equity.  — It  has  been  held  in  this  country  that  the 
court  of  equity  may  award  alimony,80  and  that  the  power  residing 
in  the  court  of  equity  to  award  alimony,81  or  alimony  pendente  lite*2 
exists  though  not  expressly  authorized  by  statute. 

d.  As  Creature  of  Statute.  — It  has  been  held  that  the  power  to 
grant  alimony83  or,  particularly,  alimony  pendente  lite,8i  or,  perma- 
nent alimony,85  is  purely  statutory.  The  contrary  has  also  been  held 
in  reference  to  alimony  pendente  lite.8*  However,  it  has  been  held 
that  jurisdiction  over  divorce  granted  by  statute  carries  with  it  power 
to  grant  alimony.87 

e.  Action  Solely  for  Alimony.  —  Many  authorities  sanction  the 
right  to  maintain  an  action  solely  for  alimony  without  a  prayer  for 
divorce.88    A  few  authorities,  however,  deny  the  right  to  maintain  such 


mony  in  a  suit  for  divorce  is  denied  in 
Boyd  V.  Bovd,  22  Tex.  Civ.  App.  200, 
54  S.  W.  380,  although  the  right  to  a 
division    of   property   is   recognized. 

78.  Ala.— Webb  v.  Webb,  140  Ala. 
262,  37  So.  96,  103  Am.  St.  Rep.  30; 
Edwards  v.  Edwards,  80  Ala.  97.  Ark. 
Bauman  v.  Bauman,  18  Ark.  320,  68 
Am.  Dec.  171.  111. — Gamble  v.  Gamble, 
57  111.  App.  183.  Mich.— Haines  v. 
Haines,  35  Mich.  138.  N.  Y.— Ford  v. 
Ford,  41  How.  Pr.  169,  10  Abb.  Pr. 
(N.  S.)  74;  Denton  V.  Denton,  1  Johns. 
Ch.  364;  Hawley  V.  Hawley,  95  App. 
Div.  274,  88  N.  Y.  Supp.  606.  N.  O. 
Scoggins  v.  Scoggins,  80  N.  C.  318. 
N.  D.— Bailey  v.  Bailey,  134  N.  W. 
747. 

79.  Ga.— Stalvey  v.  Stalvey,  132  Ga. 
307,  64  S.  E.  91.  111. — Petrie  v.  People, 
40  111.  334.  Tex. — Burns  V.  Burns 
(Tex.   Civ.   App.),   126   S.   W.   333. 

Alimony  pendente  lite  is  merely  a 
judicial  recognition  of  the  duty  of  the 
husband  to  support  the  wife.  State  v. 
King,  49  La.  Ann.   1503,  22   So.   887. 

May  include  also  court  costs,  coun- 
sel fees  and  the  wife's  necessary  ex- 
penses in  conducting  the  cause.  Gun- 
dry  v.  Gundry,  11  Okla.  423,  68  Pac. 
509. 

In  Louisiana,  it  is  the  practice  to  as- 
sign a  residence  to  the  wife  pending 
a  suit  for  separation.  Meyers  V.  Rosen- 
thal,  119  La.  983,  44  So.  818. 

In  Stewart  V.  Stewart  (Ark.),  141 
S.  W.  193,  alimony  pendente  lite  was 
granted  in  a  suit  to  set  aside  a  di- 
vorce for  fraud.  Contra,  Chapman  v. 
{'arsons,  66  W.  Va.  307,  6G  S.  E.  461. 


80.  Fornshill  v.  Murray,  1  Bland 
(Md.)  479,  18  Am.  Dec.  344;  Wallings- 
ford  v.  Wallingsford,  6  Har.  &  J.  (Md.) 
485. 

81.  Butler  v.  Butler,  4  Litt.  (Ky.) 
201. 

82.  Ex  parte  Smith,  34  Ala.  455;  Le 
Barron  v.  Le  Barron,  35  Vt.  365. 

83.  Mass. — Davol  v.  Davol,  13  Mass. 
264.  Mich.— Bialy  V.  Bialy,  167  Mich. 
559,  133  N.  W.  496.  Neb.— Cizek  v. 
Cizek,  76  Neb.  797,  107  N.  W.  1012. 
reversing  69  Neb.  797,  96  N.  W.  657, 
99  N.  W.  28.  N.  D.— State  V.  Temple- 
ton,  18  N.  D.  525,  123  N.  W.  283.  R.  I. 
Sammis  v.  Medbury,  14  R.  I.  214. 

84.  Shannon  V.  Shannon,  2  Gray 
(Mass.)  285;  Wilson  v.  Wilson,  19  N.  C. 
377. 

85.  N.  H—  Wallace  v.  Wallace,  75 
N.  H.  217,  72  Atl.  1033.  Ore.— DeVall 
r.  DeVall,  57  Ore.  128,  109  Pac  755, 
110  Pac.  705.  Wis. — Breniger  v.  Bren- 
iger,  142  Wis.   26,  125  N.  W.  109. 

86.  Wait  v.  Wait,  7  Leg.  Gaz.  (Pa.) 
382,  23  Pittsb.  Leg.  J.  57. 

87.  Me. — Jones  if.  Jones,  18  Me.  308. 
Miss. — Lawson  V.  Shotwell,  27  Miss. 
630.  Tex. — Andrews  v.  Andrews,  Dall. 
Dig.  375. 

88.  Ark. — Horton  v.  Horton,  75  Ark. 
22,  86  S.  W.  824;  Wood  V.  Wood,  54 
Ark.  172,  15  S.  W.  459.  Colo.— Daniels 
V.  Daniels,  9  Colo.  133,  10  Pac.  657, 
independent  of  statute.  Ind. — Chapman 
v.  Chapman,  13  Ind.  396.  Ky.— Wil- 
liams v.  Williams,  136  Ky.  71,  123  S. 
W.  337;  Hulett  t'.  Hulett,  80  Ky.  364, 
4  Ky.  L.  Rep.  193;  Strode  V.  Strode, 
3   Bush   227,   96   Am.   Dec.    211.     Ohio. 
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an  aetion.sn  Some  deny  this  right  in  eases  wherein  the  wife 
has  had  her  day  in  court  to  seek  alimony  and  the  matter  is  therefore 
res  adjudicata.00  On  the  other  hand,  certain  authorities  sanction 
an  independent  action  for  alimony  in  cases  wherein  the  question  of 
divorce  has  been  determined  in  a  prior  action,  but  owing  to  lack  of 
jurisdiction  the  question  of  alimony  could  not  be  fully  determined.91 

f.  Where  Wife  Defendant.  —  It  is  generally  held  that  alimony 
pendente  lite  may  be  awarded  to  the  wife  though  she  be  the  party 
defendant  in  a  suit  for  divorce,02  and  that  it  is  immaterial  for  this 
purpose  whether  the  wife  be  plaintiff  or  defendant.93 

g.  Alimony  for  Benefit  of  Husband.  —  It  is  held,  almost  univer- 
sally, that  a  husband  cannot  recover  alimony  from  his  wife.94 


Woods  v.  Waddle,  44  Ohio  St.  449,  8 
N.  E.  297.  Term.— Swan  v.  Harrison, 
2  Coldw.  534.  Wash.— Branscheid  v. 
Branscheid,  27  Wash.  368,  67  Pac.  812. 
Eng.— Covell  v.  Covell,  41  L.  J.  Mat. 
81,  L.  R.  2  P.  411,  27  L.  T.  324,  20 
W.  R.  894. 

The  question  is  raised  but  not  de- 
cided in  Cory  v.  Cory,  11  N.  J.  Eq. 
400. 

Alimony  may  be  awarded  after  di- 
vorce, though  none  was  awarded  when 
the  divorce  was  gTanted,  unless,  per- 
haps, alimony  was  denied  when  the 
divorce  was  granted.  Crugom  V.  Crug- 
om,  64  Wis.  253,  25  N.  W.  5. 

The  right  to  alimony  need  not  be 
determined  in  the  suit  for  divorce,  pro- 
vided the  right  to  have  the  same  sub- 
sequently determined  is  reserved  in 
the  judgment.  Galusha  v.  Galusha,  138 
N.  Y.  272,  33  N.  E.  1062. 

At  common  law,  no  action  lay  for 
alimony  alone.  Chapman  V.  Chapman, 
13    Ind.    396. 

A  court  of  equity  will  entertain  an 
action  for  alimony  though  no  divorce 
is  sought.  Whitcomb  V.  Whitcomb,  46 
Iowa  437. 

-  89.  Ark. — Bowman  V.  Worthington, 
24  Ark.  522.  Ga.— McGee  v.  McGee,  10 
Ga.  477.  La. — Moore  v.  Moore,  IS  La. 
Ann.  613;  Heyob  v.  Her  Husband,  18 
La.  Ann.  41.  Mo. — DeGraw  v.  DeGraw, 
7  Mo.  App.  121.  N.  Y. — Ramsden  v. 
Ramsden,  28  Hun  285,  2  Civ.  Proc.  416, 
affirmed  in  91  N.  Y.  2S1. 

Application  for  temporary  alimony 
must  be  based  on  a  pending  suit  for 
divorce  or  for  permanent  alimony. 
Stallings  v.  Stallings,  127  Ga.  464,  56 
S.  E.  469;  Eickhoff  v.  Eiekhoff,  14 
Colo.  App.  127,  59  Pac.  411. 

Guardian    of    an    insane    woman    can 
not  bring  an  action  for  alimony  alone. 
Vol.  VII 


Birdzell  v.  Birdzell,  33  Kan.  433,  6  Pac. 
561,  52  Am.  Rep.  539. 

90.  la. — Johnson  v.  Matthews,  124 
Iowa  255,  99  N.  W.  1064.  Kan.— Mc- 
Cormick  v.  McCormick,  82  Kan.  31,  107 
Pac.  546.  Ky. — Campbell  V.  Campbell, 
115  Ky.  656,  74  S.  W.  670.  Mich. 
Moross  v.  Moross,  129  Mich.  27,  87  N. 
W.  1035.  Minn. — Sprague  v.  Sprague, 
73  Minn.  474,  76  N.  W.  268,  72  Am. 
St.  Rep.  636,  42  L.  R.  A.  419.  N.  J. 
Magowan  V.  Magowan,  57  N.  J.  Eq. 
195,  39  Atl.  364,  reversed  in  57  N.  J. 
Eq.  322,  42  Atl.  330,  73  Am.  St.  Rep. 
645.  Ohio. — Weidman  v.  Weidman,  57 
Ohio  St.  101,  48  N.  E.  506.  Ore.— Mc- 
Farlane  V.  McFarlane,  43  Ore.  477,  73 
Pac.  203,  75  Pac.  139. 

91.  Kan. — Rodgers  v.  Rodgers,  56 
Kan.  483,  43  Pac.  779.  Minn.— Thurs- 
ton v.  Thurston,  58  Minn.  279,  59  N.  W. 
1017.  Ohio. — DeArusmont  V.  DeArus- 
mont,  1  Ohio  Dec.  (Reprint)  393,  8 
West.  Law  J.   548. 

Alimony  pendente  lite  can  be  ordered 
only  by  the  court  in  which  the  action 
for  divorce  is  pending.  Bennett  V. 
Southard,  35  Cal.  688. 

92.  Del. — Harmon  V.  Harmon,  5 
Penne.  152,  58  Atl.  1042.  Mo.— Libbe 
v.  Libbe,  157  Mo.  App.  701,  138  S.  W. 
685.  N.  Y. — Leslie  v.  Leslie,  10  Abb. 
Pr.  (N.  S.)  64.  N.  C. — Webber  v. 
Webber,  79  N.  C.  572.  Pa,— O'Hara  v. 
O  'Hara,  12  Pa.  Co.  Ct.  603,  2  Pa.  Dist. 
452. 

Contra,  Morton  r.  Morton,  33  Mo. 
614  (under  statute  reviewing  the  early 
English  authorities);  Rowell  V.  Rowell, 
63   N.   H.   222. 

93.  Ga. — McGee  v.  McGee,  10  Ga. 
477.  Ky. — Lacey  v.  Lacey,  95  Ky.  110, 
23  S.  W.  673;  Caskey  v.  Caskey,  1  Ky. 
L.  Rep.  280  (abstract).  N.  J. — Amos- 
V.   Amos,   4   N.   J.   Eq.    171. 

94.  111.— Groth  v.  Groth,  69  111.  App. 
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2.  Counsel  Fees  and  Suit  Money.  —  The  right  of  the  wife  in  an 
action  for  divorce  to  recover  counsel  fees  from  her  husband  is  gen- 
erally recognized95  even  in  cases  wherein  the  wife  is  the  defendant.96 
Such  allowance  is  made  not  for  the  benefit  of  the  wife  but  for  the 
benefit  of  her  counsel.97  But  the  right  of  counsel  to  maintain  an 
independent  suit  against  the  husband  to  recover  such  fees  has  been 
denied.98  It  has  been  held,  however,  that  suit  money  as  distinguished 
from  counsel  fees  may  be  awarded  independently  of  statute.1'9 

Alimony  pendente  lite  is  frequently  held  to  include  counsel  fees1 
and  other  necessary  expenses  of  the  wife  in  the  suit  for  divorce.2 

B.  Jurisdiction.  —  1.  General  Rules.  —  Proceedings  for  the  pur- 
pose of  procuring  alimony  are  essentially  in  personam.3  The  pro- 
visions in  reference  to  residence  deemed  essential  to  the  acquisition 
of  jurisdiction  in  actions  for  divorce  are  not  in  force  in  proceedings 
for  alimony.4 

Being  a  proceeding  in  personam,  no  personal  judgment  for  alimony 
can  be  recovered  against  a  husband  not  personally  served  and  served 
only  by  publication,5  unless  the  husband  appears  and  submits  to  the 


68.  Kan. — Somers  v.  Somers,  39  Kan. 
132,  17  Pac  841.  Neb.— Greene  v. 
Greene,  49  Neb.  546,  68  N.  W.  947,  59 
Am.  St.  Rep.  560,  34  L.  R.  A.  110.  N.  Y. 
Collins  v.  Collins,  71  N.  Y.  269.  N.  D. 
State  v.  Templeton,  18  N.  D.  525,  123 
N.  W.   283. 

The  husband's  right  is  dependent  on 
statute.  Hoagland  v.  Hoagland,  19 
Utah  103,  57  Pac.  20. 

Spaulding  v.  Spaulding,  133  Ind.  122, 
32  N.  E.  224,  36  Am.  St.  Rep.  534, 
held  that  the  husband  of  an  adulterous 
wife  may  recover  counsel  fees  and 
costs  from  the  wife. 

In  Ohio,  under  statute  (91  Ohio  Laws 
348)  the  husband  may  virtually  recover 
alimonv.  DeWitt  r.  DeWitt,  67  Ohio 
St.  340,  66  N.  E.  136. 

95.  111.— Pike  v.  Pike,  123  111.  App. 
553;  Gamble  r.  Gamble,  57  111.  App. 
183.  Md.— Ricketts  v.  Ricketts,  4  Gill 
105.  Neb. — Chambers  r.  Chambers,  75 
Neb.  850,  106  N.  W.  993.  N.  Y.— Don- 
nelly v.  Donnelly,  63   How.  Pr.  481. 

96.  111. — Jones  v.  Jones,  111  111.  App. 
396.  Mo. — Waters  v.  Waters,  49  Mo. 
385.  Tex.— McClelland  v.  McClelland 
(Tex.  Civ.  App.),  37  S.  W.  350. 

97.  Van  Gelder  v.  Van  Gelder,  61 
Wash.  146.  112  Pac.  86. 

98.  Corder  v.  Speake,  37  Ore.  105, 
51  Pac.  647;  Clarke  v.  Burke,  65  Wis. 
359,   27   N.   W.   22,  56  Am.  Rep.  631. 

Clyde  P.  Peavy,  74  Iowa  47,  36  N.  W. 
883,  held  that  an  action  for  counsel 
fees   is   maintainable    against   the    hus- 


band by  counsel  of  the  wife  in  an  un- 
successful suit  for  divorce. 

99.  Hart  v.  Hart,  31  Colo.  333,  73 
Pac.  35. 

1.  Rast  v.  Rast,  113  Ala.  319,  21  So. 
34;  Odum  v.  Odum,  132  Ga.  437,  64 
S.  E.  470;  Stokes  v.  Stokes,  127  Ga. 
160,  56  S.  E.  303. 

2.  Gundry  v.  Gundry,  11  Okla.  423, 
68  Pac.  509. 

Past  Services. — There  can  be  no  al- 
lowance for  the  past  services  of  coun- 
sel (Lynch  v.  Lynch,  99  111.  App.  454), 
though  there  may  be  such  allowance, 
if  necessarv,  for  further  prosecution  of 
the  suit  (Gay  v.  Gay,  146  Cal.  237,  79 
Pac.    885). 

3.  Cal. — Gaston  v.  Gaston,  114  Cal. 
542,  46  Pac.  609,  55  Am.  St.  Rep.  86. 
Ga. — Campbell  v.  Campbell,  67  Ga. 
423.  Mo.— Hamill  V.  Talbott,  72  Mo. 
App.  22.  N.  Y. — Rigney  v.  Rigney,  127 
N.  Y.  408,  28  N.  E.  405,  24  Am.  St. 
Rep.  462,  reversing  53  Hun  457,  23  Abb. 
N.  C.  212,  6  N.  Y.  Supp.  141.  Ore. 
McFarlane  v.  McFarlane,  43  Ore.  477, 
73  Pac.  203,  75  Pac.  139.  Tex.— Ex 
parte  Latham,  47  Tex.  Crim.  208,  82 
S.  W.  1046.  Wis.— Campbell  v.  Camp- 
bell, 37  Wis.   206. 

4.  Fla.— Shrader  v.  Shrader,  36  Fla. 
502,  18  So.  672.  Kan. — Litowich  v. 
Litowich,  19  Kan.  451,  27  Am.  Rep. 
145.  Ky.— Hulett  v.  Hulett,  80  Ky. 
364,  4  Kv.  L.  Rep.  193. 

5.  U.  S—  Bunnell  V.  Bunnell,  25  Fed. 
214.      Ga.— Fleming    v.    West,     98     Ga. 
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jurisdiction  of  the  court.6  However,  where  the  husband  owns  prop- 
erty subject  to  the  jurisdiction  of  the  court,  such  property  may  be 
subjected  to  the  payment  of  alimony,  according  to  several  authorities.7 

2.  Jurisdiction  of  Federal  Courts.  —  Although  as  a  rule  the  federal 
courts  have  no  jurisdiction  over  actions  for  alimony,  actions  to  recover 
alimony  decreed  by  a  state  court  may  be  maintained  in  such  courts.8 

3.  In  Cases  of  Appeal.  —  A  conflict  of  opinion  prevails  as  to  the 
jurisdiction  to  award  alimony  pendente  lite  and  counsel  fees  after 
an  appeal  in  the  action  has  been  taken  to  a  higher  court.    Many  courts 


778,  27  S.  E.  157.  Ind. — Sowders  v. 
Edmunds,  76  Ind.  123;  Lytle  v.  Lytle, 
48  Ind.  200.  Kan.— Board  of  Regents 
V.  Linscott,  30  Kan.  240,  1  Pac.  81. 
La.— Baker  P.  Jewell,  114  La.  726,  38 
So.  532.  Me.— Harding  V.  Alden,  9  Me. 
140,  23  Am.  Dec.  549.  Md. — MeSherry 
r.  MeSherry,  113  Md.  395,  77  Atl.  053. 
Mo.— Moss  v.  Fitch,  212  Mo.  484,  111 
S.  W.  475;  Hedrix  v.  Hedrix,  103  Mo. 
App.  40,  77  S.  W.  495;  Hamill  V.  Tal- 
bott,  81  Mo.  App.  210;  Anderson  v. 
Anderson,  55  Mo.  App.  268.  N.  Y. 
Burch  i".  Burch,  116  App.  Div.  865,  102 
N.  Y.  Supp.  305,  reversing,  51  Misc. 
232,  100  N.  Y.  Supp.  814.  See  also 
Scragg  v.  Scragg,  63  Hun  633,  18  N.  Y. 
Supp.  487. 

6.  U.  S.— Hekking  v.  Pfaff,  82  Fed. 
403,  affirmed  in  91  Fed.  60,  33  C.  C.  A. 
328,  43  L.  R.  A.  618.  Conn.— Sanford 
r.  Sanford,  5  Day  353.  Ga. — Hood  v. 
Hood,  130  Ga.  610,  61  S.  E.  471.  111. 
Proctor  v.  Proctor,  215  111.  275,  74 
N".  E.  145,  106  Am.  St.  Rep.  168,  69 
L.  R.  A.  673.  Ind.— Beard  v.  Beard, 
21  Ind.  321.  Neb.— Dillon  v.  Starin, 
44  Neb.  881,  63  N.  W.  12;  Johnson 
v.  Johnson,  31  Neb.  385,  47  N.  W. 
1115. 

The  defendant  may  make  a  motion 
to  vacate  that  part  of  the  decree 
awarding  alimony  without  submitting 
to  the  jurisdiction  of  the  court.  De  La 
Montanya  v.  De  La  Montanya,  112  Cal. 
101,   44*  Pac.   345. 

7.  la.— Rea  v.  Rea,  123  Iowa  241, 
98  N.  W.  787;  Twing  v.  O'Meara,  59 
Iowa  326,  13  N.  W.  321.  Kan.— Wes- 
ner  v.  O'Brien,  56  Kan.  724,  44  Pac. 
1090.  Minn. — Sprague  v.  Sprague,  73 
Minn.  474,  76  N.  W.  268,  72  Am.  St. 
Rep.  636,  42  L.  R.  A.  419,  distinguishing 
Thurston  v.  Thurston,  58  Minn.  279,  59 
N.  W.  1017.  N.  O.— Bailey  v.  Bailey, 
127  N.  C.  474,  37  S.  E.  502.  Pa.— Col- 
vin  v.  Reed,  55  Pa.  375.  Contra. — Mc- 
Guinness  v.   McGuinness,  71   N.  J.   Eq. 
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1,  62  Atl.  937,  reversed  in  72  N.  J.  Eq. 
381,  68  Atl.   768. 

In  Stallings  v.  Stallings,  127  Ga. 
464,  56  S.  E.  469,  it  was  held  that  the 
court  may  appoint  a  receiver  for  the 
absent  husband's  property  but  can  not 
fix  temporary  alimony  and  order  it 
paid  by  the   receiver. 

Massey  v.  Stimmel,  15  Ohio  C.  C. 
439,  8  Ohio  Dec.  237,  held  that  the 
fact  that  the  husband  has  property 
within  the  state  does  not  give  jurisdic- 
tion for  this  purpose. 

The  court  can  not  order  the  payment 
of  money  in  the  hands  of  an  executor 
within  the  jurisdiction  and  to  which  the 
husband  is  entitled  to  be  paid  to  the 
wife  as  alimony.  Smith  v.  Smith,  74 
Vt.  20,  57  Atl.  1060,  93  Am.  St.  Rep. 
882. 

"Where  the  limit  of  the  court's  juris- 
diction is  two  thousand  dollars,  a  de- 
cree of  twelve  hundred  and  thirty  as 
alimony  and  more  than  seven  hundred 
and  seventy  for  the  support  of  the 
children  is  not  in  excess  of  the  court's 
powers.  Hall  v.  Harrington,  7  Colo. 
App.  474,  44  Pac.  365. 

Husband  taking  advantage  of  decree 
may  be  estopped  to  deny  the  validity 
of  the  award  of  alimony,  though  the 
same  was  entered  without  jurisdiction. 
Hamill  v.  Talbott,  81  Mo.  App.  210. 

8.  Barber  v.  Barber,  21  How.  (U. 
S.)    582,   16   L.   ed.   226. 

The  United  States  Supreme  Court  has 
no  jurisdiction  over  proceedings  for 
alimony.     Barber  v.  Barber,  supra. 

Auxiliary  proceedings  in  a  divorce 
suit  in  reference  to  alimony  can  not 
be  removed  to  a  federal  court.  Chap- 
pell  v.  Chappell,  86  Md.  532,  39  Atl. 
984. 

The  general  rule  that  federal  courts 
have  no  jurisdiction  as  to  alimony, 
does  not  apply  to  territorial  courts  and 
appeals  therefrom.  De  La  Rama  v.  De 
La  Rama.  201  U.  S.  303,  26  Sup.  Ct. 
485,  50  L.  ed.  765. 


DIVORCE 


819 


recognize  the  power  of  the  lower  court  to  make  such  award,  notwith- 
standing the  appeal,9  on  the  theory  that,  notwithstanding  the  appeal, 
the  lower  court  retains  jurisdiction  for  this  purpose.10  A  few  author- 
ities deny  this  power  of  the  lower  court.11  Many  authorities  recog- 
nize the  power  of  the  appellate  court  in  the  matter.12  ,  A  few  author- 
ities deny  this  power  to  the  appellate  court.13  In  certain  jurisdictions 
either  court  may  make  the  award,14  although,  preferably,  the  appli- 
cation should  be  made  to  the  lower  court.15 

C.    Interlocutory  Proceedings.  —  1.      Ne  Exeat.  —  In  addition 
to   the   interlocutory  proceedings   in  suits   involving   alimony,   to   be 


9.  Cal.— Sheppard  v.  Sheppard,  161 
Cal.  348,  119  Pac.  492;  Bruce  v.  Bruce, 
160  Cal.  28,  116  Pac.  66;  Gay  v.  Gav, 
146  Cal.  237,  79  Pac.  885;  Ex  parte 
Winter,  70  Cal.  291,  11  Pac.  630.  111. 
People  v.  Circuit  Court,  169  111.  201,  48 
N.  E.  717;  Hunter  v.  Hunter,  100  111 
477;  Harding  v.  Harding,  105  111.  App. 
363,  affirmed  in  205  111.  105,  68  N.  E. 
754.  La* — State  v.  Judge  of  Seventh 
District  Court,  22  La.  Ann.  264.  Md. 
Rohrback  v.  Kohrback,  75  Md.  317,  23 
Atl.  610,  611.     Mo.— Lawlor  v.  Lawlor, 

76  Mo.  App.  293;  Rosenfeld  V.  Rosen- 
feld,  63  Mo.  App.  411.  N.  Y.— Had- 
dock r.  Haddock,  75  App.  Div.  565,  78 
N.  Y.  Supp.  304,  12  N.  Y.  Ann.  Cas. 
14.  Tex.— Ex  parte  Lohmuller,  103 
Tex.  474,  129  S.  W.  834.  W.  Va.— Wass 
v.  Wass,  42  W.  Va.  460,  26  S.  E. 
440. 

10.  Roby  v.  Roby,  9  Idaho  371,  74 
Pac.  957. 

11.  Fla.— State  v.  Phillips,  32  Fla. 
403,  13  So.  920.  Mo.— Hartwig  v.  Hart- 
wig,  160  Mo.  App.  284,  142  S.  W.  797; 
Lewis  v.  Lewis,  20  Mo.  App.  546.  R.  I. 
Vine  v.  Vine,  21  R.  I.  190,  42  Atl.  871. 
W.  Va. — Maxwell  v.  Maxwell,  67  W. 
Va.  119,  67  S.  E.  379,  27  L.  R.  A. 
(X.  S.)   712. 

12.  Colo. — Gardiner  i\  Gardiner,  35 
Colo.  147,  83  Pac.  646.  D.  C— Lane 
v.  Lane,  26  App.  Cas.  235.  Mich. 
Goldsmith  v.  Goldsmith,  6  Mich.  285. 
Minn. — Wagner  v.  Wagner,  36  Minn. 
239,  30  N.  W.  766.    Miss.— Hall  v.  Hall, 

77  Miss.  741,  27  So.  636.  Mo.— Viertel 
v.  Viertel,  99  Mo.  App.  710,  75  S.  W. 
187.  Nev. — Lake  v.  Lake,  17  Nev. 
230,  30  Pac.  878;  Lake  v.  Lake,  16  Nev. 
363.  Ore.— O'Brien  v.  O'Brien,  36  Ore. 
92,  58  Pac.  892,  57  Pac.  374.  S.  D. 
Tuttle  v.  Tuttle,  26  S.  D.  95,  127  N.  W. 
637;    Drake   v.    Drake,    21    S.    D.    182, 


110  N.  W.  270.  Utah.— Cast  v.  Cast,  1 
Utah  128.  Va. — Engleman  v.  Engle- 
man,  97  Va.  487,  34  S.  E.  50;  Cralle 
v.  Cralle,  81  Va.  773.  Wash.— Sullivan 
V.  Sullivan,  49  Wash.  508,  95  Pac.  1095; 
Holcomb  v.  Holcomb,  49  Wash.  498,  95 
Pac.  1091.  Wis. — Hartung  v.  Hartung, 
142  Wis.  530,  126  N.  W.  3;  Hermann 
V.  Hermann,  142  Wis.  529,  126  N.  W.  3. 
Wyo. — Duxstad  r.  Duxstad,  16  Wyo. 
396,  94  Pac.   463. 

The  appellate  court  will  not  make 
such  order,  in  any  event,  until  the 
transcript  has  come  up.  Morgan  v. 
Morgan,  25  App.  Cas.   (D.  C.)    3S9. 

13.  Cal.— Reilly  r.  Reilly,  60  Cal. 
624.  Ind  —  Kesler  v.  Kesler,  39  Ind. 
153.  Mo. — State  ex  rel.  Clarkson  v.  St. 
Louis  Court  of  Appeals,  88  Mo.  135; 
Libbe  v.  Libbe,  157  Mo.  App.  701,  138 
S.  W.  685.  Mont.— Bordeaux  v.  Bor- 
deaux, 26  Mont.  533,  69  Pac.  103. 

The  appellate  court  may  refuse  de- 
cree to  husband  until  he  pays  arrears 
of  alimony  pendente  lite.  State  ex  rel. 
Dawson  v.  St.  Louis  Court  of  Appeals, 
99   Mo.  216,  12  S.  W.  661. 

The  allowance  of  attorney's  fees  can 
only  be  reviewed  by  the  court  of  ap- 
peals. Muir  v.  Muir,  27  Ky.  L.  Rep. 
1162,  87  S.  W.  1070. 

The  supreme  court  may  mandamus 
the  lower  court  and  compel  it  to  make 
the  allowance.  Ex  parte  King,  27  Ala. 
387. 

14.  Idaho. — Robv  v.  Robv,  9  Idaho 
371,  74  Pac.  957.  Mo.— Miller  v.  Mil- 
ler, 12  Mo.  App.  593.  S.  D.— Wells  r. 
Wells,   26    S.   D.   70,   127   N.   W.   636. 

15.  Lane  v.  Lane,  27  App.  Cas  (D. 
C.)  171;  Bernsdorff  v.  Bernsdorff,  26 
App.  Cas.  (D.  C.)  228;  Morgan  c.  Mor- 
gan, 25  App.  Cas.  i  I).  C.)  389;  Mosher 
V.  Mosher,  10  X.  !).  269,  113  N.  W. 
99,  12  L.  B.  A.   (N.  S.)   820. 
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noted  hereafter,  it  is  recognized  that  a  writ  of  ne  exeat  may  be  granted 
against  the  husband  pending  an  application  for  alimony.1" 

2.  Attachment.  —  It  has  been  recognized  that,  in  proceedings  in- 
volving the  payment  of  alimony,  the  court  may  issue  an  attachment 
to  prevent  the  'husband  from  alienating  his  property.17 

3.  Injunction.  — During  the  pendency  of  proceedings  for  alimony 
the  court  may  issue  an  injunction  restraining  the  husband  from 
disposing  of  property  which  may  become  subject  to  the  payment  of 
alimony,18  or  from  interfering  with  the  wife's  separate  property,19 
or  personal  liberty,20  unless  the  issuance  of  the  same  is  unnecessary 
to  protect  the  rights  of  the  wife.21 

D.  Process  or  Notice.  —  It  is  held  to  be  unnecessary  to  enable  the 
court  to  award  alimony  that  the  process  should  mention  the  claim 
of  the  wife  for  alimony.22  Furthermore,  it  has  been  held  that  the 
question  of  alimony  pendente  lite  may  be  determined  without  notice 
to  the  husband,23  though  the  contrary  has  also  been  decided  by  the 


16.  Lamar  v.  Lamar,  123  Ga.  827,  51 
S.  E.  763,  107  Am.  St.  Rep.  169.  Contra, 
Drolet  v.  Drolet,  Howell  N.  P.  (Mich.) 
14. 

Semble,  the  court  can  not  give  the 
use  of  the  residence  to  the  wife  pen- 
dente lite,  but  may  make  an  order  for 
temporary  alimony  on  the  basis  of 
such  use  being  conceded.  Bressette  v. 
Bressette,  95  App.  Div.  167,  88  N.  Y. 
Supp.  580. 

Receiver. — Under  statute  (Rev.  St. 
1895,  art.  1465)  a  receiver  may  be  ap- 
pointed to  take  charge  of  property 
pendente  lite.  Stone  v.  Stone  (Tex. 
Civ.  App.),  40  S.  W.  1022,  affirmed 
in  18  Tex.  Civ.  App.  80,  43  S.  W. 
567. 

17.  Twing  v.  O'Meara,  59  Iowa  326, 
13  N.  W.  321. 

18.  Cal  —  In  re  White,  113  Cal.  282, 
45  Pac.  323.  N.  Y.— Vermilyea  v.  Ver- 
milyea,  14  How.  Pr.  470.  Tex.— Wright 
v.  Wright,  3  Tex.  168;  Turner  v.  Tur- 
ner, 47  Tex.  Civ.  App.  391,  105  S.  W. 
237. 

19.  Lyon  v.  Lyon,  102  Ga.  453,  31 
S.  E.  34,  66  Am.  St.  Rep.  1S9,  42 
L  R.  A.  194;  Robinson  v.  Robinson,  123 
N.  C.  136,  31  S.  E.  371. 

20.  In  re  Gill,  20  Wis.  686. 

21.  Johnson  V.  Johnson,  59  Ga.  613; 
Simmons  v.  Simmons,  2  Robt.  (N.  Y.) 
712. 

The  facts  to  warrant  such  relief  need 
not  be  set  up  in  the  complaint.  They 
may  be  set  up  in  the  affidavit  asking 
for  such  relief.  Uhl  V.  Irving,  3  Okla. 
388,  41  Pac.  376. 

A    restraining   order   to    prevent    the 
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husband  from  disposing  of  his  property 
in  fraud  of  creditors  is  binding  on  all 
who  have  notice  of  the  same,  although 
the  order  and  return  of  service  may 
be  lost  or  removed  from  the  files  of 
the  court.  Uhl  v.  Irwin,  3  Okla.  388, 
41   Pac.  376. 

The  husband  can  not  be  restrained 
from  using  his  property  to  support  him- 
self and  children  or  from  using  his 
tools  of  trade  or  from  carrying  on  his 
ordinary  business.  Rose  v.  Rose,  11 
Paige   (N.  Y.)   166. 

The  court  will  not  restrain  the  hus- 
band from  removing  his  property  out 
of  the  jurisdiction  before  the  order  for 
alimony  has  been  made.  Newton  V. 
Newton,   55  L.  J.  P.    (Eng.)    13,  L.   R. 

II  Pro.   Div.    11,   34   W.   R.   123. 

If  property  is  not  involved,  such 
restraint  is  improper.  Remington  v" 
Superior  Court,  69  Cal.  633,  11  Pac. 
252. 

Appeal. — Such  order  may  be  reviewed 
on  appeal.  Wyatt  v.  Wyatt,  2  Idaho 
219,   10   Pac.   228. 

22.  Darrow  v.  Darrow,  43  Iowa  411; 
McEwen  v.  McEwen,  26  Iowa  375. 

23.  Cal— Mudd  v.  Mudd,  98  Cal. 
320,  33  Pac.  114.     111.— Jones  v.  Jones, 

III  111.  App.  396.  Mo.— Curtis  v.  Cur- 
tis, 54  Mo.  351.  N.  Y.— Park  v.  Park, 
18  Hun  466,  affirmed,  80  N.  Y.  156. 
Okla.— Gundry  v.  Gundry,  11  Okla.  423, 
68  Pac.  509. 

The  better  practice  requires  notice. 
Becker  v.  Becker,   15   111.  App.   247. 

No  notice  necessary  if  petition  spe- 
cifically asks  for  alimony.  Lochnane 
v.  Lochnane,   78  Ky.  467. 
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courts  in  several  jurisdictions,24  in  some  by  reason  of  statute. 
E.  Pleadings.  —  1.  Petition  or  Application.  —  In  reference  to 
the  petition  or  application  for  alimony  or  counsel  fees,  the  following 
propositions  are  sanctioned  by  the  authorities:  The  application  for 
alimony  pendente  lite  is  generally  made  by  motion25  in  the  name 
of  the  wife,26  or  affidavit,27  though  it  is  immaterial  whether  the  appli- 
cation be  styled  a  petition  or  motion;28  in  certain  jurisdictions  the 
oath  of  the  wife  in  support  of  her  charges  is  essential;20  the  property 
of  the  husband  need  not  be  described  in  the  petition  in  the  action 
if  the  wife  be  plaintiff,30  though  such  allegations  are  proper  to  enable 
the  court  the  better  to  determine  the  question  of  alimony.31  To  procure 
alimony  pendente  lite  the  wife  must  set  up  a  good  cause  of  action,32 
or,  if  she  be  the  defendant,  an  adequate  defense;33  or,  if  alimony  is 


24.  Fla. — Sanchez  r.  Sanchez,  21 
Fla.  346.  La,— Madden  V.  Fielding,  19 
La.  Ann.  505.  Nev. — Lake  V.  Lake,  16 
Nev.  363.  N.  Y.— Longfellow  v.  Long- 
fellow, 1  Clarke  Ch.  344;  Eeese  17.  Reese, 
2  Code  Rep.  81.  N.  C— Barker  v. 
Barker,  136  N.  C.  316,  48  S.  E.  733; 
Moore  v.  Moore,  130  X.  C.  333,  41  S.  E. 
943;  Zimmerman  v.  Zimmerman,  113  X. 
C.  432,  18  S.  E.  334;  Lea  v.  Lea,  104 
N.  C.  603,  10  S.  E.  488,  17  Am.  Eep. 
692.  Pa.— Lillv  v.  Lilly,  1  W.  N.  C. 
160.  W.  Va.— Coger  v.  Coger,  48  W. 
Va.  135,  35  S.  E.  823. 

Order  for  alimony  pendente  lite  made 
in  vacation  in  a  divorce  suit,  without 
notice,  is  void.  Keller  v.  Keller,  58 
W.  Va.  325,  52  S.  E.  318;  Moore  v. 
Moore,  130  X.  C.  333,  41  S.  E.  943 
(under  statute). 

It  is  error  to  allow  temporary  ali- 
mony if  the  defendant  be  not  duly 
served.  Stallings  v.  Stallings,  127  Ga. 
464,   56   S.   E.  469. 

25.  Eeeves  v.  Reeves,  82  N.  C.  348; 
Wallace  V.  Wallace,  32  L.  J.  Mat.  34,  8 
Jur.  (X.  S.)  1082. 

26.  Lynch  V.  Lynch,  99  111.  App. 
454. 

27.  Kirsch  V.  Kirsch,  18  X.  Y.  Supp. 
447. 

28.  Jellison  v.  Jellison,  70  X.  H.  633, 
47  Atl.   612. 

29.  Schweig  v.  Schweig,  122  App. 
Div.  786,  107  X.  Y.  Supp.  904.  See 
also  Monk  v.  Monk,  7  Robt.  (X.  Y.) 
153. 

30.  Twing  v.  O'Meara,  59  Iowa  326, 
13   X.  W.  321. 

31.  Decamp  v.  Decamp,  2  X.  J.  Eq. 
294. 

32.  Ark. — Slocum  v.  Slocum,  86  Ark. 
469,   111   S.   W.   806.     Colo.— Daniels   v. 


Daniels,  9  Colo.  133,  10  Pac.  657.  Fla 
Phelan  r.  Phelan,  12  Fla.  449;  Under 
wood  v.  Underwood,  12  Fla.  434.  Ga 
King  v.  King,  128  Ga.  54,  57  S.  E 
227.  111.— Hahn  v.  Hahn,  136  111.  App 
301;  Wooley  v.  Woolev,  24  111.  App 
431.  la.— Wald  v.  Wald,  124  Iowa  183 
99  X.  W.  720.  N.  J.— Suydam  v.  Suy 
dam  (X.  J.  Eq.),  80  Atl.  1057.  N.  Y, 
Kennedy  V.  Kennedy,  73  X.  Y.  369 
Bissell  v.  Bissell,  1  Barb.  430;  Holler 
man  v.  Hollerman,  1  Barb.  64;  Euck 
man  v.  Ruckman,  58  How.  Pr.  278 
Whitney  r.  Whitney,  22  How.  Pr.  175; 
Bissell  v.  Bissell,  3  How.  Pr.  242;  Rose 
V.  Rose,  11  Paige  166;  Wood  v.  Wood, 
2  Paige  Ch.  454;  Mackintosh  v.  Mackin- 
tosh, 44  App.  Div.  118,  60  X.  Y.  Supp. 
679;  Downing  v.  Downing.  23  App.  Div. 
559,  48  X.  Y.  Supp.  727;  Bucki  r. 
Bucki,  70  Hun  598,  24  X.  Y.  Supp. 
374;  Miller  v.  Miller,  27  Misc.  758,  59 
X.  Y.  Supp.  473;  Ramsden  v.  Ramsden, 
28  Hun  285,  2  Civ.  Proc.  416,  affirmed, 
91  X.  Y.  281;  Davis  v.  Davis,  1  Hun 
444.  Wis. — Weishaupt  v.  Weishaupt,  27 
Wis.  621. 

Alimony  is  allowable  only  where  hus- 
band has  committed  an  offense.  Im- 
potency  is  no  offense.  G.  v.  G.,  67 
X.  J.  Eq.  30,  56  Atl.  736. 

If  there  is  no  probability  that  wife 
will  succeed,  alimony  should  be  denied. 
Jones  V.  Jones,  2  Barb.  Ch.  (X.  Y.) 
146. 

33.  Ind.— Scott  v.  Scott,  17  Ind.  309. 
N.  J.— Earl  V.  Earl  (X.  J.  Eq.),  SI 
Atl.  575;  Marker  v.  Marker,  11  X.  J. 
Eq.  256;  Bray  v.  Bray,  6  X.  J.  Eq.  27. 
N.  Y—  Collins  v.  Collins,  71  N.  Y.  269; 
Lewis  v.  Lewis,  3  Johns.  Ch.  519;  Os- 
good v.  Osgood,  2  Paige  621  ;  Wood 
V.    Wood,    2    Paige    108;    Greenberg    v. 
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desired  to  prosecute  an  .appeal,  it  must  appear  that  the  appeal  will 
probably  be  successful;84  it  must  appear  that  her  action  was  brought, 
or  that  the  suit  of  her  husband  is  defended,  in  good  faith  ;35  it  must 
be  proved  that  a  valid  marriage  exists  between  the  parties,1"  except 
in  actions  by  the  innocent  party  to  a  fraudulent  marriage  to  a  married 
person;37  that  the  allowance  she  desires  is  necessary  and  that  she 
is  unable  to  defray  her  expenses  with  her  own  property.38  A  conflict 
of  authority  exists  as  to  the  duty  to  show  the  ability  of  the  husband 
to  pay.30 


Greenberg,  134  App.  Div.  419,  119  N.  T. 
Supp.  227. 

See  also  Reeves  v.  Reeves,  82  N.  C. 
348. 

34.  Berger  v.  Berger,  141  App.  Div. 
455,  126  N.  Y.  Supp.  284;  Greenberg 
v.  Greenberg,  134  App.  Div.  419,  119 
N.  Y.  Supp.  227.  See  also  Conrad  v. 
Conrad,  123  App.  Div.  384,  107  N.  Y. 
Supp.   1093. 

35.  Cal. — Stewart  v.  Stewart,  156 
Cal.  651,  105  Pac.  955;  Kowalsky  v. 
Kowalsky,  145  Cal.  394,  78  Pac.  877. 
Kan. — Litowieh  v.  Litowich,  19  Kan. 
451,  27  Am.  Rep.  145.  Miss.— Brad- 
ford v.  Bradford,  80  Miss.  467,  31  So. 
963.  N.  Y.— Whitney  v.  Whitney,  22 
How.  Pr.  175;  Greenberg  v.  Greenberg, 
134  App.  Div.  419,  119  N.  Y.  Supp. 
227. 

36.  Cal. — Ex  parte  Joutsen,  154  Cal. 
540,  98  Pac.  391.  Colo.— Eickhoff  V. 
Eickhoff,  29  Colo.  295,  68  Pac.  237,  93 
Am.  St.  Rep.  64;  Kiefer  v.  Kiefer,  4 
Colo.  App.  506,  36  Pac.  621.  Fla. 
Arendall  r.  Arendall,  61  Fla.  496, 
54  So.  957.  Ga. —  Swearingen  v. 
Swearingen,  19  Ga.  265;  Roseberry 
V.  Roseberry,  17  Ga.  139.  111.— 
Hochreiter  v.  Hochreiter,  138  111. 
App.  373;  May  v.  May,  134  111.  App. 
638;  Becker  r.'Becker,  15  111.  App.  247. 
la.— Shaw  v.  Shaw,  92  Iowa  722,  61 
X.  W.  368;  Smith  v.  Smith,  61  Iowa 
138,  15  N.  W.  867.  Mich.— Filer  v. 
Filer,  77  Mich.  469,  43  N.  W.  887,  6 
L.  R.  A.  399.  Mo.— See  Wagner  r.  Wag- 
ner, 6  Mo.  App.  573,  memorandum. 
N.  J. — Freeman  V.  Freeman,  49  N.  J. 
Eq.  102,  23  Atl.  113.  N.  Y.— Collins 
v.  Collins,  71  N.  Y.  269;  Dye  V.  Dye, 
140  App.  Div.  309,  125  N.  Y.  Supp. 
242.  Va. — Brown  V.  Brown,  24  S.  E. 
238. 

Contra,  Schonwald  v.  Schonwalrl,  62 
N.   C.   215. 

Where   evidence   of  marriage  is  con- 
flicting, alimony  pendente  lite  is  a  mat- 
ter   of    discretion.      Fowler    v.    Fowler, 
128  Ga.   397,   57   S.   E.   682. 
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37.  Lea  v.  Lea,  104  N.  C.  603,  10 
S.  E.  488,  17  Am.  Rep.  692;  Leckney  v. 
Leckney,  26  R.  I.  441,  59  Atl.  311." 

38.  D.  C. — Bernsdorff  v.  Bernsdorff, 
26  App.  Cas.  228.  111.— Carlin  v.  Car- 
lin,  65  111.  App.  160.  Kan. — Litowich 
v.  Litowich,  19  Kan.  451,  27  Am.  Rep. 
145.  Md. — Wallingsford  v.  Wallings- 
ford,  6  Har.  &  J.  485.  Mich. — Rose  v. 
Rose,  53  Mich.  585,  19  N.  W.  195. 
Minn. — Schuster  v.  Schuster,  84  Minn. 
403,  87  N.  W.  1014.  Miss.— Ross  v. 
Ross,  89  Miss.  66,  42  So.  382.  Mo. 
Rutledge  V.  Rutledge  (Mo.  App.),  119 
S.  W.  489.  Mont.— Rumping  v.  Romp- 
ing, 41  Mont.  33,  108  Pac.  10;  Rvan  v. 
Ryan,  33  Mont.  406,  84  Pac.  494.  *  N.  J. 
Marker  v.  Marker,  11  N.  J.  Eq.  256. 
N.  Y. — Lewis  v.  Lewis,  3  Johns.  Ch. 
519;  Lake  r.  Lake,  194  N.  Y.  179,  87 
N.  E.  87,  reversed  in  128  App.  Div.  932, 
113  N.  Y.  Supp.  1136.  Wash.— State 
V.  Superior  Court,  55  Wash.  347,  104 
Pac.  771 ;  Pringle  v.  Pringle,  55  Wash. 
93,  104  Pac.  135. 

Contra,  Kenemer  v.  Kenemer,  26  Ind. 
330;  Nissen  v.  Farquhar,  121  La.  642, 
46  So.  679. 

Wife  must  show  failure  to  supply 
funds.  Robertson  V.  Robertson,  137 
Mo.  App.  93,  119  S.  W.  533. 

The  rule  is  otherwise  as  to  permanent 
alimony.  Wife  may  receive  same, 
though  a  person  of  means.  See  Chaires 
v.   Chaires,   10   Fla.   308. 

39.  The  following  hold  such  showing 
necessary:  Fla. — Arendall  v.  Arendall, 
61  Fla.  496,  54  So.  957.  111.— Becker 
v.  Becker,  15  111.  App.  247.  Md. 
Feigley  17.  Feigley,  7  Md.  537,  61  Am. 
Dec.  375.  Mich. — Seiblv  r.  Ingham, 
Circuit  Judge,  105  Mich/ 584,  63  N.  W. 
528.  Mont.— Rvan  v.  Ryan,  33  Mont. 
406,  84  Pac.  494.  N.  H—  Rheafe  v. 
Sheafe,  36  1ST.  H.  155.  N.  Y—  Miller 
V.  Miller,  27  Misc.  758,  59  N.  Y.  Supp. 
473. 

Contra. — Cal. — Gaston  v.  Gaston.  114 
Cal.  542,  46  Pac.  609,  55  Am.  St.  Rep. 
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A  prayer  for  alimony  need  not  be  made  in  the  petition,40  or,  at 
least,  alimony  may  be  awarded  under  a  prayer  for  general  relief.41 
Furthermore,  a  prayer  for  a  certain  amount  will  not  preclude  an 
allowance  of  a  greater  sum.42 

As  to  the  application  for  counsel  fees,  it  is  held  that  the  same 
must  be  made  by  the  wife  and  not  by  her  attorneys,43  and  the  nature 
of  the  services  must  be  stated.44  Proof  of  the  value  of  such  services 
is  unnecessary.  The  court  can  determine  the  matter  from  its  own 
experience.45 

2.  When  Application  for  Alimony  Pendente  Lite  May  Be  Made. 
As  a  rule  application  for  alimony  pendente  lite  cannot  be  made  until 
after  the  suit  is  pending,46  or,  if  the  wife  be  defendant,  until  after 
her  answer  has  been  filed.47 

3.  Answer  or  Other  Showing  by  Adverse  Party.  —  The  following 
propositions  in  reference  to  the  answer  or  other  showing  by  the 
husband,  the  adverse  party,  in  a  proceeding  involving  alimony,  have 


86.  HI.— Lane  v.  Lane,  22  111.  App. 
529.  N.  C— Muse  v.  Muse,  84  N.  C. 
35. 

40.  Zuver  v.  Zuver,  36  Iowa  190; 
Hecht  v.  Hecht,  14  Misc.  597,  36  N.  Y. 
Supp.  271.  See  also  Cohen  v.  Cohen, 
150   Cal.   99,   88   Pac.   267. 

41.  Julier  v.  Julier,  62  Ohio  St.  90, 
56   N.   E.   661,   78  Am.  St.   Rep.   697. 

42.  Rose  v.  Rose,  109  Cal.  544,  42 
Pac.  452. 

As  to  applications  in  Louisiana,  see: 
Subervilie  v.  Adams,  46  La.  Ann.  119, 
14   So.   518. 

Amendment.  —  Application  for  ali- 
mony pendente  lite  may  be  amended  to 
cover  counsel  fees.  Barrett  v.  Barrett, 
130  Ga.  365,  60  S.  E.  863. 

Further  Allowance. — An  application 
for  further  allowance  (Thomas  v.  Thom- 
as, 109  111.  App.  352),  should  show  pre- 
vious expenditures  and  purpose  for 
which  further  allowance  is  necessary 
(Dodge  v.  Dodge,  1  Mich.  N.  P.  13). 

43.  Ga. — Creamer  v.  Creamer,  36  Ga. 
618.  Ind. — Garrison  v.  Garrison,  150 
Ind.  417,  50  N.  E.  383.  Md.— Tayman 
V.  Tayman,  2  Md.  Ch.  393. 

Contra,  Chase  v.  Chase,  29  Hun  (N. 
Y.)  527,  reversing,  65  How.  Pr.  308, 
where   reconcilation  occurred. 

44.  Emerson  V.  Emerson,  26  N.  Y. 
Supp.  291;  Baer  v.  Baer,  7  Kulp  (Pa.) 
244,   3   Pa.   Dist.   379. 

45.  Minn. — Cochran  v.  Cochran,  93 
Minn.  284,  101  N.  W.  170.  Mo.— Mc- 
Closkey  v.  McCloskey,  68  Mo.  App.  199. 


N.  Y. — Llamosas  v.  Llamosas,  62  N.  Y. 
618. 

In  an  action  by  a  husband  for  di- 
vorce for  adultery,  the  wife  will  be 
allowed  counsel  fees  unless  the  charge 
be  proven  beyond  a  reasonable  doubt. 
Miller  v.  Miller,  27  Misc.  758,  59  N.  Y. 
Supp.  473. 

The  husband  is  liable  for  wife's  at- 
torney's fees,  though  she  is  not  entirely 
free  from  fault.  Turner  v.  Turner,  23 
Ky.  L.  Rep.  370,  62  S.  W.  1022. 

Application  for  counsel  fees  must  be 
made  in  due  time.  Luse  v.  Luse,  144 
Iowa  396,  122  N.  W.  970. 

46.  Cal.— Ex  parte  Joutsen,  154  Cal. 
540,  98  Pac.  391;  Baker  v.  Baker,  136 
Cal.  302,  68  Pac.  971.  Ga.— Yoemans 
r.  Yoemans,  77  Ga.  124,  3  S.  E.  354; 
Swearingen  V.  Swearingen,  19  Ga.  265. 
la. — Hamilton  V.  Hamilton,  129  Iowa 
628,  106  N.  W.  5.  La.— Rosenthal  r. 
Rosenthal,  117  La.  786,  42  So.  270.  Me. 
Russell  v.  Russell,  69  Me.  336.  N.  C. 
Simmons  r.  Simmons,  62  N.  C.  63;  Gay- 
lord  v.  Gaylord,  57  N.  C.  74.  Pa. — Jones 
v.  Jones,  16  W.  N.  C.  259.  See  also 
Holland  v.  Holland,  4  Houst.  (Del.) 
86;  Slocum  v.  Slocum,  2  Phila.  217. 

47.  Allen  v.  Allen,  1  Hempst.  58, 
30  Fed.  Cas.  No.  18.223. 

Grant  before  answer  by  wife  is  dis- 
cretionary with  the  court.  Foss  v.  Foss, 
100   111.  576. 

Under  statute,  application  may  be 
made  during  vacation.  Ray  v.  Ray,  109 
Ga.   465,  34   S.   E.   562. 

Counsel  fees  for  appeal  should  not 
be  allowed  until  the  appeal  is  taken. 
Wolff  v.  Wolff  (Cal.),  37  Pac.  858. 

vol.  vn 


824 


DIVORCE 


been  recognized:  The  husband  may  introduce  affidavits  to  controvert 
the  wife's  right  to  alimony;48  as  defenses  he  may  show  facts  as  to 
the  amount  of  alimony  which  should  be  awarded  ;49  newly  discovered 
misconduct  of  the  wife;50  another  suit  pending  and  involving  the 
same  questions;51  that  the  suit  was  brought  without  the  wife's  con- 
sent ;52  or,  to  defeat  claim  for  counsel  fees,  that  the  same  were  rendered 
gratuitously.53  The  husband  cannot  show  an  agreement  to  release 
all  right  to  alimony;54  nor  a  division  of  property;55  nor,  where  the 
wife  seeks  alimony  pendente  lite,  that  he  has  dismissed  his  suit  for 
divorce  ;50  nor  fraud  in  being  induced  to  marry  the  wife  in  a  suit 
for  maintenance;57  nor  a  reconciliation  between  himself  and  wife  for 
the  purpose  of  defeating  the  right  to  counsel  fees.58 

F.  Trial  or  Hearing.  —  Although  permanent  alimony  is  not 
awarded  without  a  full  hearing,59  it  is  almost  universally  held  that 
the  court  will  not  inquire  into  the  merits  of  the  action  in  a  hearing 
on  the  question  of  granting  alimony  pendente  lite.™     It  is  customary 


48.  Cal. — Youree  r.  Youree,  1  Cal. 
App.  152,  81  Pac.  1023.  Ga. — Roberts 
V.  Roberts,  114  Ga.  590,  40  S.  E.  702. 
N.  J. — Anthony  v.  Anthony,  9  N.  J. 
L.  J.  369. 

49.  N.  Y—  Wright  v.  Wright,  1  Edw. 
Ch.  62;  Forrest  v.  Forrest,  6  Duer  102, 
3  Abb.  Pr.  144.  N.  C— Shearin  v. 
Shearin,  58  N.  C.  233.  Eng.— Williams 
v.  Williams,  36  L.  J.  Mat.  39,  L.  R. 
1  P.  370,  15  L.  T.  249,  15  W.  R.  288; 
Nokes  v.  Nokes,  2  Sw.  &  Tr.  529,  33 
L.  J.  Mat.  24,  12  W.  R.  443. 

50.  Helden  v.  Helden,  7  Wis.  296,  as 
to  permanent   alimony. 

51.  Nichols  v.  Nichols,  12  Hun  (N. 
Y.)    428. 

52.  Swearingen  v.  Swearingen,  19 
Ga.  265. 

53.  Mudd  v.  Mudd,  98  Cal.  320,  33 
Pac.    114. 

54.  Ga.— West  v.  West,  104  Ga.  624, 
30  S.  E.  793.  Ind.— Watson  v.  Watson, 
37  Ind.  App.  548,  77  N.  E.  355.  la. 
Wilson  v.  Wilson,  40  Iowa  230.  Pa. 
Beers  v.  Beers,  4  Lane.  Law  Rev.  154. 

Contra,  Parsons  v.  Parsons,  23  Ky.  L. 
Rep.  223,  62  S.  W.  719;  Hawley  v.  Haw- 
lev,  95  App.  Div.  274,  88  N.  Y.  Supp. 
606. 

The  agreement  is  evidence  on  this 
question.  McKnight  V.  McKnight,  5 
Neb.    (Unof.)    260,  98  N.   W.  62. 

55.  Campbell  v.  Campbell,  73  Iowa 
482,  35  N.  W.  522,  as  to  alimony  pen- 
dente V'li'. 

56.  la.— O 'Neil  v.  O'Neil,  100  Iowa 
743,  69  N.  W.  523.  N.  Y.— Leslie  V. 
Leslie,    10   Abb.    Pr.    (N.    S.)    64.     Pa. 
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Appeal  of  Borckman,  2  Walk.  285. 
Eng. — Twisleton  v.  Twisleton,  L.  R.  2 
P.  339,  26  L.  T.  265,  20  W.  R.  448. 

57.  Fairchild  v.  Fairchild,  43  N.  J. 
Eq.  473,  11  Atl.  426. 

58.  Courtney  v.  Courtney,  4  Ind. 
App.  221,  30  N.  E.  914  (distinguishing 
Hart  v.  Hart,  11  Ind.  384,  and  St.  John 
v.  Hardwick,  17  Ind.  180);  Traylor  v. 
Richardson,  2  Ind.  App.  452,  28  N.  E. 
205;  Fullhart  v.  Fullhart,  109  Mo.  App. 
705,   83   S.   W.   541. 

59.  Ferguson  v.  Ferguson,  145  Mich. 
290,  108  N.  W.  682;  Sheaf e  V.  Sheaf e, 
24  N.  H.   564. 

60.  Cal.— Peyre  v.  Peyre,  79  Cal. 
336,  21  Pac.  838.  Colo.— Daniels  v. 
Daniels,  9  Colo.  133,  10  Pac.  657.  D.  C. 
Sparks  v.  Sparks,  25  App.  Cas.  356.  Ga, 
Dicken  v.  Dicken,  38  Ga.  663.  111. 
Whipple  v.  Whipple,  145  111.  App.  228; 
Cooper  v.  Cooper,  85  111.  App.  575,  judg- 
ment affirmed,  185  111.  163,  56  N.  E. 
1059;  Burgess  v.  Burgess,  25  111.  App. 
525.  Ind.— Stewart  v.  Stewart,  28  Ind. 
App.  378,  62  N.  E.  1023.  Kan.— Lito- 
wich  v.  Litowich,  19  Kan.  451,  27  Am. 
Rep.  145.  Md. — Coles  v.  Coles,  2  Md. 
Ch.  341;  Daiger  v.  Daiger,  2  Md.  Ch. 
335.  Miss. — McFarland  v.  McFarland, 
64  Miss.  449,  1  So.  508.  N.  J.— Begbie 
V.  Begbie,  7  N.  J.  Eq.  98.  N.  Y.— Ken- 
nedy v.  Kennedy,  73  N.  Y.  369;  Fowler 
v.  Fowler,  4  Abb.  Pr.  411;  Leslie  v. 
Leslie,  6  Abb.  Pr.  (N.  S.)  193;  Green- 
berg  v.  Greenberg,  134  App.  Div.  419, 
119  N.  Y.  Supp.  227;  Ensign  v.  En- 
sign, 120  App.  Div.  882,  105  N.  Y. 
Supp.  1114,  affirmed  in  54  Misc.  289,  105 
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to  allow  evidence  to  be  introduced  on  a  hearing  as  to  alimony  pendente 
lite.61  Affidavits02  and  oral  evidence  may  be  introduced.03  A  conflict 
of  authority  exists  as  to  the  duty  of  the  court  to  confine  itself  to  legal 
testimony.64 

Both  sides  may  be  heard,65  and  if  one  side  is  given  a  hearing  the 
other  must  be  given  the  same  opportunity.06  The  hearing  may  take 
place  in  chambers.67  The  court,  in  its  discretion,  may  order  a  refer- 
ence of  the  question  to  a  master,68  to  aid  the  conscience  of  the  court.63 
In  certain  jurisdictions  the  questions  of  alimony  is  submitted  to  a 
jury.70 

New  trials  in  reference  to  alimony  are  recognized  in  certain  juris- 
dictions,71 .but  denied  in  others.72 

6.    Decree  or  Order.  —  The  question  of  alimony  should    not    be 


N.  Y.  Supp.  917.  N.  C— Little 
p.  Little,  63  N.  C.  22;  Schon- 
wald  v.  Schonwald,  62  N.  C.  215; 
Taylor  v.  Taylor,  46  N.  C.  528.  Ore. 
Sturgis  p.  Sturgis,  51  Ore.  10,  93  Pac. 
696.  S.  D—  Williams  P.  Williams,  6 
S.  D.  284,  61  N.  W.  38. 

Contra,  Griffith  P.  Griffith,  89  N.  C. 
113;  Morris  p.  Morris,  89  N.  C.  109. 
See  also  Moody  v.  Moody,  118  N.  C.  926, 
23  S.  E.  933;  Zimmerman  p.  Zimmer- 
man, 113  N.  C.  432,  18  S.  E.  334. 

61.  Ark. — Countz  p.  Countz,  30  Ark. 
73.  Fla  —  Phelan  P.  Phelan,  12  Fla. 
449.  Ga. — Singletary  P.  Singletary, 
130  Ga.  435,  60  S.  E.  1048;  Ainsworth 
v.  Ainsworth,  37  Ga.  627.  la.— Shaw 
v.  Shaw,  92  Iowa  722,  61  N.  W.  368. 
Kan. — Hughes  v.  Kepley,  60  Kan.  859, 
58  Pae.  556.  Ky. — Lochnane  v.  Loch- 
nane,  78  Ky.  467.  Wis. — Helden  p. 
Helden,   7   Wis.  296. 

No  evidence  as  to  the  husband's  in- 
come is  essential.  Schmidt  P.  Schmidt, 
26  Mo.  235. 

62.  Campbell  p.  Campbell,  21  Ky. 
L.  Rep.  19,  50  S.  W.  849;  Story  v. 
Story,   Walk.   Ch.    (Mich.)    421. 

63.  Rogers  p.  Rogers,  103  Ga.  763, 
30  S.  E.  659;  Ross  p.  Ross,  89  Miss. 
66,  42  So.  382. 

64.  This  must  be  done,  according  to 
Freeman  v.  Freeman,  49  N.  J.  Eq.  102, 
23  Atl.  113.  Contra,  Swearingen  P. 
Swearingen,  19  Ga.  265. 

65.  Poillon  P.  Poillon,  75  App.  Div. 
536,  78  N.  Y.  Supp.  323. 

66.  Rogers  r.  Rogers,  103  Ga.  763, 
30  S.  E.  659;  .Jenkins  v.  Jenkins,  69 
Ga.    483. 

67.  Harrison  v.  Harrison,  133  Ga. 
31,  65  S.  E.  126;  Rembert  v.  Rembert, 
84  S.  C.  9,  65  S.  E.  831. 


68.  Fla. — Arendall  P.  Arendall,  61 
Fla.  496,  54  So.  957.  N.  J.— Walling 
v.  Walling,  16  N.  J.  Eq.  389;  Cory  v. 
Cory,  11  N.  J.  Eq.  400;  Amos  p.  Amos, 
4  N.  J.  Eq.  171;  Miller  p.  Miller,  1 
N.  J.  Eq.  386.  N.  Y  —  Forrest  P.  For- 
rest, 25  N.  Y.  501;  Herforth  p.  Her- 
forth,  2  Abb.  Pr.  (N.  S.)  483;  Hoff- 
man v.  Hoffman,  55  Barb.  269;  Cool- 
edge  p.  Cooledge,  1  Barb.  Ch.  77. 

69.  Ward  r.  Ward,  29  Abb.  N.  C. 
256,  21    N.  Y.   Supp.   795. 

70.  Davis  p.  Davis,  134  Ga.  804,  68 
S.  E.  594;  Black  p.  Black,  5  Mont.  15, 
2  Pac.  317.  Contra,  under  code.  For- 
rest V.  Forrest,  3  Abb.  Pr.  (N.  Y.) 
144,  affirmed,   25   N.  Y.   501. 

The  hearing  may  take  place  in  va- 
cation. Edmondson  V.  Edmondson,  128 
Ga1.  53,  57  S.  E.  308;  Ray  V.  Ray,  106 
Ga.  260,  32  S.  E.  91.  Contra, ,Goss  v. 
Goss,  29  Ga.  109  (that  alimony  can- 
not be  awarded  during  vacation); 
Prosser  v.  Prosser,  64  Iowa  378,  20  N. 
W.  480  (as  to  award  of  alimony  pen- 
dente lite). 

The  court  may  separate  the  issue  as 
to  alimonv  from  the  main  issue.  Pauly 
P.  Pauly,  *69  Wis.  419,  34  N.  W.  512. 

The  court  may  postpone  the  hear- 
ing as  to  alimony  pendente  lite  and 
counsel  fees  until  final  hearing.  Brasch 
p.   Brasch,   50   Neb.   73,   69   N.   W.   392. 

Mandamus  is  the  remedy  for  im- 
proper refusal  to  permit  evidence  on 
hearing  as  to  alimony  pendente  lite. 
Ex  parte  Jones,  168  Ala.  183,  53  So. 
261. 

71.  Bradlev  P.  Bradley,  45  Ind.  67; 
Buswell  V.  Buswell,  146  Iowa  52,  124 
N.   W.   770. 

72.  Merrill  v.  Shattuck,  55  Me.  374, 
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determined  as  a  rule  until  the  question  of  jurisdiction,  if  raised,  is 
determined.73  The  granting  of  alimony  and  counsel  fees  is,  for  the 
most  part,  a  matter  resting  in  the  sound  discretion  of  the  trial  court,74 
and  is  a  matter  of  circumstances  in  each  case.75  However,  alimony  is 
generally  allowed70  and  is  almost  a  matter  of  course,77  although  the 
court  should  not  grant  alimony  so  readily  as  to  encourage  actions  for 
divorce  on  trivial  grounds.78  In  many  cases  alimony  is  granted  to 
the  wife  although  a  divorce  is  granted  to  the  husband,79  or  though  a 
divorce  is  denied,80  though  in  many  cases,  particularly  when  the  hus- 


73.  Bradstreet  v.  Bradstreet,  6 
Mackoy  (D.  C.)  502;  State  ex  rel.  Hart 
f.  St.  Paul,  104  La.   6,  28  So.  915. 

74.  Ark.— Plant  v.  Plant,  63  Ark. 
128,  37  S.  W.  308.  Fla.— Underwood 
v.  Underwood,  12  Fla.  434.  Ga.— Wood- 
ruff r.  Woodruff,  131  Ga.  451,  62  S. 
E.  526;  George  v.  George,  130  Ga.  608, 
61  S.  E.  401;  Godby  v.  Godby,  118  Ga. 
541,  45  S.  E.  439;  Hinton  v.  Hinton, 
117  Ga.  547,  43  S.  E.  983;  Heaton  v. 
Heaton,  102  Ga.  578,  27  S.  E.  677; 
Campbell  v.  Campbell,  67  Ga.  423;  Hill 
V.  Hill,  47  Ga.  332;  Dicken  i\  Dicken, 
38  Ga.  663.  Idaho.— Wyatt  v.  Wyatt, 
2  Idaho  219,  10  Pac.  2*28.  111.— Ben- 
ham  r.  Benham,  208  111.  98,  70  N.  E. 
30,  affirming  107  111.  App.  424;  Foss 
v.  Foss,  100  111.  576;  Jolliff  V.  Jolliff, 
32  111.  527;  Foote  ?;.  Foote,  22  111.  425; 
Bergen  r.  Bergen,  22  111.  187;  Gray 
v.  Gray,  74  111.  App.  509;  Burgess  v. 
Burgess,  25  111.  App.  525;  Wooley  v. 
Wooley,  24  111.  App.  431;  Wheeler  v. 
Wheeler,  18  111.  App.  330;  Becker 
t\  Becker,  15  111.  App.  247.  Ind. — Mc- 
Cue  V.  McCue,  149  Ind.  466,  49  N.  E. 
382.  Ky.— Hooge  v.  Hooge,  142  Ky. 
439,  134  S.  W.  476;  Campbell  v.  Camp- 
bell, 21  Ky.  L.  Bep.  19,  50  S.  W.  849. 
La. — Nissen  v.  Farquhar,  121  La.  642, 
46  So.  679.  Md.— Ricketts  v.  Ricketts, 
4  Gill  105.  Minn. — Wagner  v.  Wag- 
ner, 39  Minn.  394,  40  N.  W.  360.  Mo. 
Penningroth  V.  Penningrcth,  71  Mo. 
App.  438.  Neb.— Wilkins  v.  Wilkins, 
84  Neb.  206,  120  N.  W.  907.  N.  Y. 
Llamosas  v.  Llamosas,  62  N.  Y.  618; 
Jones  v.  Jones,  2  Barb.  Ch.  146;  For- 
rest v.  Forrest,  6  Duer  102,  3  Abb. 
Pr.  144;  Jacobson  v.  Jacobson,  12  Civ. 
Proc.  198;  Pettee  v.  Pettee,  64  Hun 
636,  19  N.  Y.  Supp.  311.  N.  C— Bar- 
ker v.  Barker,  136  N.  C.  316,  48  S.  E. 
733;  Schonwald  v.  Sehonwald,  62  N. 
C.  215.  Pa.— Waldron  V.  Waldron,  55 
Pa.  231;  Stork  v.  Stork,  11  Phiia. 
324,  2  W.  N.  C.  336,  33  Leg.  Int.   84. 
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Utah.— Blair  v.  Blair,  121  Pac.  19.  Va. 
Miller  v.  Miller,  92  Va.  196,  23  ~Sw  E. 
232.  W.  Va.— Wass  v.  Wass,  42  W. 
Va.  460,  26  S.  E.  440. 

By  statute,  alimony  is  sometimes 
made  a  matter  of  right.  Lawrence  v. 
Lawrence,   141   Ala.   356,   37  So.   379. 

75.  Richmond  v.  Richmond,  2  N.  J. 
Eq.   90. 

76.  Sanchez  v.  Sanchez,  21  Fla. 
346;   Daiger   t.   Daiger,  2  Md.  Ch.   335. 

Allowance  of  alimony  pendente  lite, 
where  wife  is  of  ample  means,  may 
amount  to  an  abuse  of  discretion. 
Bailey  v.  Bailey  (N.  D.),  134  N.  W. 
747. 

77.  Md.— Tayman  v.  Tayman,  2  Md. 
Ch.  393.  N.  J. — Johnson  v.  Johnson, 
4  N.  J.  L.  J.  241.  N.  Y.— Bissell  v. 
Bissell,  3  How.  Pr.  242;  Leslie  v.  Leslie, 
6  Abb.  Pr.  (N.  S.)  193;  Hammond  v. 
Hammond,  1  Clarke  Ch.  151. 

Contra,  Greenberg  v.  Greenberg,  134 
App.  Div.  419,  119  N.  Y.  Supp.  227. 

78.  Wardlaw  v.  Wardlaw,  39  Ga.  53. 

79.  Ark.— Pryor  v.  Pryor,  88  Ark. 
302,  114  S.  W.  700.  Ga.— Davis  v. 
Davis,  134  Ga.  804,  68  S.  E.  594.  111. 
Stacker  v.  Stacker,  117  111.  App.  549. 
Ind. — Hedrick  v.  Hedrick,  28  Ind.  291; 
Cox  v.  Cox,  25  Ind.  303;  Chandler  v. 
Chandler,  13  Ind.  492.  Ky.— Summers 
V.  Summers,  146  Ky.  653,  143  S.  W.  27; 
Irwin  V.  Irwin,  105  Ky.  632,  49  S.  W. 
432;  Davis  v.  Davis,  86  Ky.  32,  4  S. 
W.  822;  Pore  v.  Pore,  20  Kv.  L.  Rep. 
1980,  50  S.  W.  681.  Mass.— Graves  v. 
Graves,  108  Mass.  314.  Mo. — Schlem- 
mer  v.  Schlemmer,  107  Mo.  App.  487, 
81  S.  W.  636.  Neb.— Pederson  v.  Ped- 
erson,  88  Neb.  55,  128  N.  W.  649. 
Okla.— Ecker  v.  Ecker,  22  Okla.  873, 
98  Pac.  918;  Pauly  v.  Pauly,  14  Okla. 
1,  76  Pac.  148. 

80.  Ark. — Horton  v.  Horton,  75 
Ark.  22,  86  S.  W.  824.  Ind.— Davis  v. 
Davis,  141  Ind.  367,  40  N.  E.  803; 
Musselman  v.  Musselman,  44  Ind.  106. 
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band  is  granted  a  divorce  for  the  wife's  adultery,  the  right  to  alimony 
is  denied.81  The  court  may  grant  alimony  pendente  lite  retrospectively 
so  that  provision  for  the  wife  will  be  made  from  the  commencement 
of  the  suit,82  or  the  same  may  be  granted  after  the  discontinuance 
of  the  action,53  or  the  court  may  reserve  the  question  of  alimony  for 
determination  after  the  granting  of  the  divorce.84 

A  conflict  of  opinion  exists  as  to  the  necessity  of  a  finding  of  facts 
upon  the  granting  of  alimony  pendente  lite.85  It  seems  that  a  brief 
reoital  is,  at  all  events,  sufficient.86 

Alimony  or  counsel  fees  should  be  made  payable  to  the  wife  and 
to  no  other  person.87     However,  an  award  of  counsel  fees  to  counsel 


Ky. — Boggess  v.  Boggess,  4  Dana  307; 
Thornberry  v.  Thornberry,  2  J.  J. 
Marsh.  322;  Tilton  V.  Tilt  on,  16  Ky. 
L.  Rep.  538,  29  S.  W.  290.  Mich.— 
Chaffee  r.  Chaffee,  15  Mich.  184.  IT.  Y. 
Robinson  v.  Robinson,  69  Misc.  438, 
125  N.  Y.  Supp.  1064.  Ohio. — Graves 
V.  Graves,  50  Ohio  St.  196,  33  N.  E. 
720.  Tex.— Hill  v.  Hill  (Tex.  Civ. 
App.),  125  S.  W.  91.  Va  —  Latham  v. 
Latham,  30  Gratt.  307. 

Contra. — Cal. — Peyre  v.  Peyre,  79 
Cal.  336,  21  Pac.  838,  as  to  permanent 
alimonv.  Colo. — Elliott  v.  Elliott,  34 
Colo.  298,  83  Pac.  630.  Kan. — Johnson 
t\  Johnson,  57  Kan.  343,  46  Pac.  700. 
Vt. — Harrington  v.  Harrington,  10  Vt. 
505. 

81.  Ind. — Spaulding  v.  Spaulding, 
133  Ind.  122,  32  N.  E.  224,  36  Am.  St. 
Rep.  534.  Ky. — Robards  V.  Robards, 
33  Ky.  L.  Rep.  565,  110  S.  W.  422; 
Gains"  v.  Gains,  26  Ky.  L.  Rep.  471, 
19  S.  W.  929.  Minn.—' Wagner  v.  Wag- 
ner, 34  Minn.  441,  26  N.  W.  450.  Mo. 
Elliott  V.  Elliott,  135  Mo.  App.  42,  115 
S.  W.  486;  DeHoog  v.  DeHoog,  65  Mo. 
App.  246.  Neb. — Pederson  i".  Pederson, 
88  Neb.  55,  128  N.  W.  649.  N.  Y. 
Palmer  V.  Palmer,  1  Paige  276;  Bedell 
V.  Bedell.  1  Johns.  Ch.  604;  Perry  v. 
Perrv.  2  Barb.  Ch.  311.  N.  D.— Glvnn 
V.  Glvnn,  8  N.  D.  233,  77  N.  W.  594. 
Va.— Harris  v.  Harris,  31  Gratt.  13. 
W.  Va.— Martin  V.  Martin,  33  W.  Va. 
<595,   11   S.   E.   12. 

Wife  may  receive  suit  money,  but 
not  permanent  alimony  on  divorce 
granted  to  husband.  Robbins  v.  Rob- 
bins,  138  Mo.  App.  211,  119  S.  W. 
1075. 

82.  Ga. — Swearingen  v.  Swearingen, 
19  Ga.  205.  Nev  —  Wilde  v.  Wilde, 
2  Nev.  306.  N.  Y.— Percival  V.  Per- 
cival.  124  N.  Y.  637,  26  N.  E.  540, 
distinguishing    Beadlestone     v.     Beadle- 


stone,  103  N.  Y.  402,  8  N.  E.  735; 
Burr  v.  Burr,  7  Hill  207;  Green  v. 
Green,  40  How.  Pr.  465;  Collins  v.  Col- 
lins, 10  Hun  272;  Forrest  v.  Forrest. 
6  Duer  102,  3  Abb.  Pr.  144.  See  also 
Galinger  v.  Galinger,  61  Barb.  31,  4 
Lans.  473. 

83.  Dillon  v.  Shiawassee  Circuit 
Judge,   131   Mich.   574,  91   N.   W.   1029. 

84.  Seibly  v.  Ingham  Circuit  Judge, 
105  Mich.  584,  63  N.  W.  528;  Adams 
v.  Adams,  49  Mo.  App.  592,  to  the 
same  effect  as  to  counsel  fees.  See 
also  Noble  r.  Noble,  20  App.  Div.  395, 
46  N.  Y.  Supp.  820,  5  N.  Y.  Ann. 
Cas.  1. 

85.  Facts  need  not  be  found  as  to 
alimony  pendente  lite.  Dooley  v. 
Dooley,  19  111.  App.  391. 

Contra. — Adair  v.  Adair,  54  111.  App. 
502,  as  to  alimony. 

86.  Barker  v.  Barker,  136  N.  C.  316, 
48   S.   E.   733. 

87.  Cal. — Sharon  r.  Sharon,  75  Cal. 
1,  16  Pac  345.  111.— Kowalski  v.  Kow- 
alski,  127  111.  App.  154;  Anderson  v. 
Anderson,  124  111.  App.  613;  Werres 
V.  Werres,  102  111.  App.  360;  Miles  v. 
Miles,  102  111.  App.  130;  Lynch  v. 
Lynch,  99  111.  App.  454;  Callies  v.  Cal- 
lies,  91  111.  App.  305;  Holmes  r.  Ham- 
burger, 67  111.  App.  121.  Ind. — Garri- 
son v.  Garrison,  150  Ind.  417,  50  N. 
E.  383.  Miss. — Parker  v.  Parker,  71 
Miss.  164,  14  So.  459.  N.  Y.— Kellogg 
V.  Stoddard,  89  App.  Div.  137,  84  N. 
Y.  Supp.  1015,  reversing  40  Misc.  92, 
81  N.  Y.  Supp.  271.  N.  D.— Bailey  v. 
Bailey,  134  N.  W.  747.  Term.— Carden 
v.  Carden,  37  S.  W.  1022.  Eng.— Mar- 
getson  v.  Margetson,  35  L.  J.  Mat.  80; 
Brown  V.  Brown,  4  Sw.  &  Tr.  144,  34 
L.   J.    Mat.    102. 

The  court  may  direct  payment  of 
fees  to  the  wife's  attorney  or  to  the 
clerk  of  the  court  for  the   use  of  the 
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instead  of  to  the  wife  is  a  mere  irregularity  in  form.88 

Numerous  authorities  sanction  the  award  of  a  gross,  sum  as  ali- 
mony,*9 or  of  alimony  payable  in  installments.90 

Reasonable  conditions  may  be  attached  to  the  grant  of  alimony,01 
or,  in  the  case  of  counsel  fees,  a  sum  may  be  granted  for  a  specific 
purpose.92 

It  is  unusual,93  though  an  occasional  practice,94  and  in  many  cases 
erroneous,  to  award  certain  property  as  alimony.95 

Alimony  may  be  agreed  upon  and  entered  in  the  decree  by  consent.98 
H.     Enforcement  of  Decree  or  Order.  —  1.    General  Rule.  —  Or- 
ders for  alimony  are  enforceable  by  all  the  means  to  which  courts 
may  resort  to  compel  obedience.97    In  addition  to  the  modes  of  enforce- 


wife.      See   Robinson   v.   Robinson,    79 
Cal.   511,   21   Pac.   1095. 

88.  Cal. — Kowalsky  v.  Kowalsky, 
145  Cal.  394,  78  Pac.  877.  Colo.— 
People  v.  District  Court,  21  Colo.  251, 
40  Pac.  460.  Neb. — Chambers  v.  Cham- 
bers, 75  Neb.  850,  106  N.  W.  993. 

Husband  is  not  responsible  to  coun- 
sel, if  wife  fails  to  perform  her  prom- 
ise to  pay  them.  Turner  v.  Turner, 
104   111.   App.   253. 

89.  Ala. — Jeter  V.  Jeter,  36  Ala. 
391.  111.— Dinet  v.  Eigenmann,  80  111. 
274;  Wheeler  v.  Wheeler,  18  111.  39; 
Griswold  V.  Griswold,  111  111.  App.  269. 
Ind  —  Ifert  v.  Ifert,  29  Ind.  473.  Ky. 
Irwin  v.  Irwin,  107  Ky.  24,  52  S.  W. 
927.  Mass. — Burrows  v.  Purple,  107 
Mass.  428.  Mich. — McClung  v.  Mc- 
Clung,  40  Mich.  493;  Taylor  v.  Glad- 
win, 40  Mich.  232;  Hamilton  V.  Hamil- 
ton, 37  Mich.  603.  Okla.— Uhl  V. 
Irwin,  3  Okla.  388,  41  Pac.  376.  S.  D. 
Williams  V.  Williams,  6  S.  D.  284,  61 
N.  W.  38. 

Gross  sum  may  be  awarded  as  ali- 
mony pendente  lite.  Wooley  v.  Wooley, 
24  111.  App.  431. 

90.  Ind. — Houston  v.  Houston,  4 
Ind.  139;  Fischli  v.  Fischli,  1  Blackf. 
360,  12  Am.  Dec.  251.  Neb. — Hays  v. 
Havs,  75  Neb.  728,  106  N.  W.  773; 
Smith  v.  Smith,  60  Neb.  273,  83  N.  W. 
72.  N.  J.— Beck  v.  Beck,  43  N.  J. 
Eq.  668,  14  Atl.  812.  R.  I.— Sampson 
V.  Sampson,  16  R.  I.  456,  16  Atl.  711, 
3  L.  R.  A.  349.  Tenn.— Swan  v.  Harri- 
son, 2  Coldw.  534. 

Both  alimony  in  gross  and  in  install- 
ments may  be  allowed  in  the  same  suit. 
See  Piatt  v.  Piatt,  9  Ohio  37. 

91.  Middleton  v.  Middleton,  18  111. 
App.  472;  Jacobson  v.  Jacobson,  12 
Civ.  Proc.  (N.  Y.)  198. 
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However,  the  court  should  not  seek 
to  compel  her  in  this  way  to  release 
her  interest  in  the  husband's  lands 
(DeWitt  v.  DeWitt,  67  Ohio  St.  340, 
66  N.  E.  136),  nor  to  waive  her  right 
to  trial  by  reference  or  jury  (Patterson 
v.  Patterson,  4  App.  Div.  146,  38  N. 
Y.  Supp.  637;  Lowenthal  v.  Lowenthal, 
68  Hun  366,  22  N.  Y.  Supp.  858,  dis- 
approving Sigel  v.  Sigel,  28  Abb.  N.  C. 
308,  19   N.  Y.  Supp.  906). 

92.  Schloemer  v.  Schloemer,  49  N. 
Y.  82. 

93.  Brick  v.  Brick,  65  Mich.  230, 
31  N.  W.  907,  33  N.  W.  761;  Reynolds 
v.  Reynolds,  68  W.  Va.  15,  69  S.  E.  381. 

94.  Dinet  v.  Eigenmann,  80  111.  274; 
Armstrong  v.  Armstrong,  35  111.  109; 
Smith  V.  Smith,  35  Ind.  App.  610,  74 
N.   E.   1008. 

95.  Ind. — Green  v.  Green,  7  Ind. 
113.  Ky.  —  Maguire  v.  Maguire,  7 
Dana  181.  Md.— Wallingsford  v.  Wall- 
ingsford,  6  Har.  &  J.  485.  Neb.— Cizek 
V.  Cizek,  69  Neb.  797,  96  N.  W.  657, 
99  N.  W.  28. 

96.  Griswold  r.  Griswold,  111  111. 
App.  269;  Cavenaugk  v.  Cavenaugh, 
106  111.  App.  209;  Patrick  v.  Patrick, 
30  Ky.  L.  Rep.  1364,  101   S.  W.  328. 

Counsel  fees  for  two  attorneys  may 
be  awarded,  according  to  Shy  v.  Shy, 
7  Heisk.  (Tenn.)  125.  Contra.— Whit- 
ney v.  Whitney,   7  Bush    (Ky.)   520. 

Refunding  bond  need  not  be  required 
on  allowance  of  alimony.  Rembert  V. 
Rembert,  84  S.  C.  9,  65  S.  E.  831. 

Husband  should  be  injured  as  little 
as  possible  in  awarding  alimony.  Ray- 
mond v.   Raymond,   12  111.   App.   172. 

97.  Ark.— Casteel  v.  Casteel,  38 
Ark.  477.  Ill—  Blake  v.  People,  80  I1L 
11.  N.  H.— Sheaf e  v.  Sheaf e,  40  N.  H. 
516. 
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ment  noted  below,  the  court  may  resort  to  the  writ  of  ne  exeat,"  or 
arrest  the  husband." 

2.  By  Restriction  of  Right  To  Prosecute  or  Defend.  —  "Where  the 
non-payment  of  alimony  pendente  lite  or  counsel  fees  or  suit  money 
is  involved,  the  court  may  in  various  ways  restrict  the  right  of  the 
husband  to  prosecute  or  defend  the  action  for  the  purpose  of  com- 
pelling payment.  It  has  been  held  that  the  court  may  deny  the  right 
of  the  husband  to  answer  in  the  action,1  although  many  authorities 
are  to  the  contrary  on  the  ground  of  public  policy.2  The  court  may 
deny  the  husband's  right  to  prosecute  his  action  further,3  or  dismiss 
the  husband's  action  for  divorce,4  or  refuse  the  husband  a  divorce,5 
or  refuse  to  order  the  case  to  trial,6  or  refuse  the  husband  the  right 


98.  Md.— Bayly  v.  Bayly,  2  Md.  Ch. 
326.  N.  Y.— Kirby  v.  Kirby,  1  Paige 
261.  Eng.— Shaftoe  v.  Shaftoe,  7  Ves. 
171,  32  Eng.  Reprint  70;  Pearne  V. 
Lisle,  Ambl.  75,  27  Eng.  Reprint  47. 

99.  Ky. — Robertson  v.  Robertson, 
100  Ky.  696,  39  S.  W.  244.  Mass.— 
Foster  v.  Foster,  130  Mass.  189.  N.  Y. 
Schwartz  v.  Schwartz,  36  Misc.  487, 
73   N.   Y.   Supp.   935. 

There  is  no  authority  to  issue  a  ca. 
sa.  to  compel  the  payment  of  alimony. 
Elmer  v.  Elmer,  150  Pa.  205,  24  Atl. 
670,  30  W.  N.  C.  383. 

Bankruptcy. — As  to  the  probability 
of  a  claim  for  alimony  in  bankruptcy, 
see:  U.  S.—  Hawk  v.  Hawk,  102  Fed. 
679.  m.— Welty  r.  Welty,  195  111.  335, 
63  N.  E.  161,  88  Am.  St.  Rep.  208, 
affirming  96  111.  App.  141;  Deen  V. 
Bloomer,  191  111.  416,  61  N.  E.  131, 
reversing  93  HI.  App.  479.  Ohio. — 
Lemert  V.  Lemert,  72  Ohio  St.  364,  74 
N.  E.  194,  106  Am.  St.  Rep.  621. 

A  writ  of  restitution  may  be  award- 
ed for  alimony.  Mullin  V.  Mullin,  60 
N.  H.  16. 

The  court  may  allow  a  precept  to 
issue  for  alimony  'pendente  lite.  Ward 
17.  Ward,  6  Abb.  Pr.  N.  S.   (N.  Y.)   79 

No  liability  exists  on  implied  con- 
tract for  wife's  counsel  fees.  Pearson 
v.  Darrington,  32  Ala.  227. 

1.  Clark  v,  Clark,  117  N.  Y.  622, 
22  N.  E.  1127,  13  Daly  497;  Walker  v. 
Walker,  82  N.  Y.  260,  affirming  20  Hun 
400;  Brisbane  v.  Brisbane,  67  How. 
Pr.  (N.  Y.)  184,  5  Civ.  Proc.  352; 
Walker  v.  Walker,  59  How.  Pr.  (N.  Y.) 
476,  20  Hun  400;  Farnham  V.  Farnham, 
9  How.  Pr.  (N.  Y.)  231;  Bennett  v. 
Bennett,  15  Okla.  286,  81  Pac.  632, 
70  L.  R.   A.  864   (where  husband   had 


left   the   state) ;    Maharry  v.   Maharry, 
5  Okla.  371,  47  Pac.  1051. 

Such  measure  is  only  a  last  resort, 
according  to  Peel  v.  Peel,  50  Iowa  521; 
Zimmerman  v.  Zimmerman,  7  Mont.  114, 
14  Pac.  665. 

2.  Cal.— Foley  v.  Foley,  120  Cal.  33, 
52  Pac.  122,  65  Am.  St.  Rep.  147.  Ga. 
Cason  r.  Cason,  15  Ga.  405.  HI. — Gor- 
don v.  Gordon,  141  111.  160,  30  N.  E. 
446,  33  Am.  St.  Rep.  294,  21  L.  R.  A. 
387,  affirming  41  111.  App.  137;  People 
V.  Horton,  46  111.  App.  434.  la.— Allen 
V.  Allen,  72  Iowa  502,  34  N.  W.  303; 
Baily  v.  Baily,  69  Iowa  77,  28  N.  W. 
443.  Mo. — McMakin  v.  McMakin,  68 
Mo.  App.  57.  N.  Y. — McCrea  v.  Mc- 
Crea,  58  How.  Pr.  220,  as  to  counsel 
fees.  Wash. — Bachelor  v.  Bachelor,  30 
Wash.  639,  71  Pac.  193. 

The  court  cannot  strike  out  defend- 
ant's appearance.  Knott  v.  Knott,  6 
App.  Div.  589,  39  N.  Y.  Supp.  804. 

The  court  cannot  disregard  the  de- 
fendant husband 's  depositions.  Trough 
v.  Trough,  59  W.  Va.  464,  53  S.  E. 
630,  115  Am.  St.  Rep.  940,  4  L.  R.  A. 
(N.  S.)   1185. 

3.  Mo. — Waters  v.  Waters,  49  Mo. 
385.  Neb.— Reed  v.  Reed,  70  Neb.  779, 
98  N.  W.  73.  N.  Y. — Maran  V.  Maran, 
137  App.  Div.  348,  122  N.  Y.  Supp. 
9;  Knauer  V.  Knauer,  121  App.  Div. 
750,  106  N.  Y.  Supp.  490.  Pa— Deemer 
V.  Deemer,  7  Pa.  Co.  Ct.  554;  Smith  v. 
Smith,  15  Pa.  Super.  366. 

Cannot  deny  process  for  witnesses 
beyond  the  jurisdiction  of  the  court. 
Johnson  v.  Superior  Court,  63  Cal.  578. 

4.  Peel  v.  Peel,  50  Iowa  521;  White 
V.  White,  132  N.  Y.  Supp.  1043. 

5.  Mangels  v.  Mangels,  6  Mo.  App. 
481. 

6.  Cal. — Winter    v.    Superior    Court, 
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of  appeal,7  for  the  purpose  of  compelling  him  to  make  such  payments.8 

3.     By    Proceedings    for    Contempt.  —  a.     Recognized   Generally. 

The  right  to  procure  the  enforcement   of  an   order  for  alimony  by 

proceedings  for  contempt  is  generally,"  though  not  universally,10  rec- 


70  Cal.  295.  11  Pac.  633.  N.  Y.— Har- 
ney V.  Harney,  110  App.  Div.  20,  96 
N.  Y.  Supp. '  905.  Pas — Waldron  r. 
Waldron,  55  Pa.  231.  Tex.— Wright 
V.  Wright,  6  Tex.  29. 

7.  Tuttle  V.  Tuttle,  21  N.  D.  503, 
131  N.  W.  460;  Williams  v.  Williams, 
6  S.  D.  284,  61  N.  W.  38.  Contra. 
People  v.  Horton,  46  111.  App.  434; 
Eastes  v.  Eastes,  79  Ind.  363  (under 
statute);  Martin  v.  Martin,  6  Blackf. 
(Ind.)    321. 

8.  Court  may  suspend  decree  of 
separation  for  this  cause.  Phillip  v. 
Phillip,  21  W.  E.   (Eng.)   392. 

If  unable  to  pay,  court  cannot  set 
aside  divorce  granted  to  husband,  for 
this  purpose.  Storke  v.  Storke,  116 
Cal.  47,  47  Pac.  869,  48  Pac.  121.  See 
also  Scott  v.  Scott,  9  S.  D.  125,  68  N. 
W.  194. 

9.  Ark.— Casteel  v.  Casteel,  38  Ark. 
477.  Cal.— Ex  parte  Hart,  94  Cal.  254, 
29  Pac.  774.  Colo. — People  v.  District 
Court,  21  Colo.  251,  40  Pac.  460.  D.  C. 
Tolman  V,  Leonard,  6  App.  Cas.  224. 
Ga.—  Van  Dyke  v.  Van  Dyke,  125  Ga. 
491,  54  S.  E.  537;  Gibson  v.  Patterson, 
75  Ga.  549.  111.— Welty  v.  Welty,  195 
111.  335,  63  N.  E.  161,  88  Am.  St.  Eep. 
208,  affirming  96  111.  App.  141;  Blake 
V.  People,  80  111.  11;  O 'Callaghan  v. 
O'Callaghan,  69  111.  552;  Ex  parte 
Petrie,  38  111.  498;  McAtee  v.  McAtee, 
116  111.  App.  511;  Cavenaugh  v.  Cave- 
naugh,  106  111.  App.  209;  Bonney  V. 
Bonney,  98  111.  App.  129.  Ky .— Sebas- 
tian v.  Rose,  135  Ky.  197,  122  S.  W. 
120;  Ballard  V.  Caperton,  2  Mete.  412. 
La. — State  v.  King,  49  La.  Ann.  1503, 
22  So.  887.  Me.— Russell  v.  Russell, 
69  Me.  336;  Dwelly  v.  Dwelly,  46  Me. 
377.  Mass.— Slade  v.  Slade,  106  Mass. 
499.  Mich. — Carnahan  v.  Carnahan, 
143  Mich.  390,  107  N.  W.  73,  114  Am. 
St.  Rep.  660;  Judd  v.  Judd,  125  Mich. 
228,  84  N.  W.  134;  Van  Inwagen  v. 
Van  Inwagen,  86  Mich.  333,  49  N.  W. 
154;  Rossman  v.  Rossman,  62  Mich. 
429,  29  N.  W.  33;  Steller  v.  Steller, 
25  Mich.  159.  Minn. — State  v.  District 
Court,  42  Minn.  40,  43  N.  W.  686.  N. 
Y.— Ford  v.  Ford,  41  How.  Pr.  169, 
10    Abb.    Pr.    (N.    S.)    74;    Wallace    v. 
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Wallace,  140  App.  Div.  800,  125  N.  Y. 
Supp.  561;  Compton  V.  Compton,  111 
App.  Div.  923,  97  N.  Y.  Supp.  618; 
Mercer  v.  Mercer,  73  Hun  192,  25  N. 
Y.  Supp.  867;  In  re  Sims,  57  Hun  433, 
11  N.  Y.  Supp.  211;  Carr  v.  Carr,  64 
Misc.  435,  118  N.  Y.  Supp.  625;  Ronan 
v.  Ronan,  32  Misc.  467,  66  N.  Y.  Supp. 
799;  Ryckman  v.  Ryckman,  34  Hun 
235;  Cockefair  v.  Cockefair,  23  Abb. 
N.  C.  219,  7  N.  Y.  Supp.  170;  Gardner 
V.  Gardner,  130  N.  Y.  Supp.  801 ;  Mahon 
V.  Mahon,  18  Jones  &  S.  92,  5  Civ. 
Proc.  58.  N.  C— Wood  v.  Wood,  61 
N.  C.  538.  Ohio.— Hoffman  v.  Hoffman, 
28  Ohio  C.  C.  658;  Lubbering  v.  State, 
19  Ohio  C.  C.  658,  D  Ohio  C.  D.  508; 
Effinger  v.  State,  11  Ohio  C.  C.  389; 
Myers  v.  Myers,  3  Ohio  N.  P.  162; 
Hand  v.  Hand,  25  Wkly.  L.  Bui.  214, 
11  Ohio  Dec.  Reprint  202.  Pa.— Wallen 
V.  Wallen,  11  Pa.  Co.  Ct.  41;  Calhoun 
V.  Calhoun,  6  Pa.  Co.  Ct.  177;  Mclnall 
v.  Mclnall,  17  W.  N.  C.  312.  Tex.— 
Ex  parte  Davis,  101  Tex.  607,  111  S. 
W.  394.  Wash.— State  v.  Smith,  17 
Wash.  430,  50  Pac.  52.  Wis.— Staples 
v.  Staples,  87  Wis.  592,  58  N.  W.  1036, 
24  L.  R.  A.  433. 

In  many  cases  it  is  allowable  to 
proceed  for  contempt  only  after  other 
remedies  have  been  exhausted.  111. — 
Andrews  v.  Andrews,  69  111.  609.  N. 
J.— Flower  v.  Flower  (N.  J.  Eq.),  49 
Atl.  158.  N.  Y. — Isaacs  v.  Isaacs,  61 
How.  Pr.  369;  Pritchard  V.  Pritchard, 
4  Abb.  N.  C.  298;  Uttal  v.  Uttal,  140 
App.  Div.  255,  125  N.  Y.  Supp.  2; 
Conklin  r.  Conklin,  125  App.  Div.  278, 
109  N.  Y.  Supp.  187;  Sandford  r. 
Sandford,  44  Hun  563,  12  Civ.  Proc. 
183,  9   N.   Y.   St.   46. 

10.  Ind.— Marsh  v.  Marsh,  162  Ind. 
210,  70  N.  E.  154.  la.— Baily  v.  Baily, 
69  Iowa  77,  28  N.  W.  443.  Mich.— 
Mayer  v.  Mayer,  154  Mich.  386,  117 
N.  W.  890.  'Mo- McMakin  r.  Mc- 
Makin.  68  Mo.  App.  57.  Web. — Leeder 
v.  State,  55  Neb.  133,  75  N.  W.  541. 
N.  Y. — Lansing  v.  Lansing,  4  Lans. 
377,  reversing  41  How.  Pr.  248.  Ohio. 
Hart  v.  Hart,  1   Ohio  N.  P.  56. 

Contract  to  pay  alimony  or  consent 
decree  is  not  enforceable  by  contempt 
proceedings.     Clark   v.  Clark,  130  App. 
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ognized.  Furthermore,  it  is  generally  held  that  imprisonment  for 
non-payment  of  alimony  is  not  a  violation  of  constitutional  provisions 
forbidding  imprisonment  for  debt.11 

b.  Process  or  Notice.  —  It  is  generally  held  that  some  form  of 
service  is  necessary  in  order  that  the  husband  may  be  adjudged  in 
contempt  of  court  for  non-payment  of  alimony.  An  order  to  show 
cause12  is  the  usual  method  of  notice.  Many  authorities  consider  it 
sufficient  to  serve  such  notice  on  the  husband's  attorney,13  though 
other  authorities  insist  upon  personal  service.14  Many  authorities  re- 
quire notice15  or  demand  and  notice.16  Other  authorities  declare  notice 
unnecessary,17  or  that  the  same  is  unnecessary  when  the  husband  is 
before  the  court,18  or  has  refused  to  pay.19 

c.  Application.  —  As  a  rule  an  application  for  an  order  of  attach- 
ment for  contempt  in  refusing  to  pay  alimony  is  not  an  original20 


Div.  610,  115  N.  Y.  Supp.  500;   Glynn 
V.  Glynn,  8  N.  D.  233,  77  N.  W.  594. 

11.  Cal.— Ex  parte  Perkins,  18  Cal. 
60.  111.— Barclay  v.  Barclay,  184  111. 
471,  56  N.  E.  821,  affirming  83  111.  App. 
366;  Wlghtman  v.  Wightman,  45  111. 
167.  N.  C— Pain  v.  Pain,  80  N.  C. 
322;  Wood  v.  Wood,  61  N.  C.  538. 
Ohio.— State  v.  Cook,  66  Ohio  St.  566, 
64  N.  E.  567,  58  L.  R.  A.  625;  Stewart 
v.  Stewart,  23  Wkly.  L.  Bui.  38,  10 
Ohio  Dec.  (Reprint)  663.  E.  I.— 
Mowry  v.  Bliss,  28  R.  I.  114,  65  Atl. 
616.  Vt.— Andrew  v.  Andrew,  62  Vt. 
495,  20  Atl.  817;  Curtis  v.  Gordon,  62 
Vt.  340,  20  Atl.  820.  Wash.— 7?i  re 
Cave,  26  Wash.  213,  66  Pac.  425,  90 
Am.  St.  Rep.  736. 

Contra. — Coughlin  V.  Ehlert,  39  Mo. 
285;  Ex  parte  Kinsolving,  135  Mo. 
App.  631,  116  S.  W.  1068. 

Debtors  of  husband  ordered  to  pay 
money  to  wife  cannot  be  imprisoned. 
This  would  be  imprisonment  for  debt. 
Carper  v.  Carper,  94  Miss.  598,  48  So. 
186. 

12.  Cal. — Johnson  v.  Superior  Court, 
63  Cal.  578.  N.  Y—  Gerard  v.  Gerard, 
2  Barb.  Ch.  73;  Stewart  v.  Stewart, 
127  App.  Div.  724,  111  N.  Y.  Supp. 
734;  Stahl  v.  Stahl,  59  Hun  621,  12 
N.  Y.  Supp.  854;  Wulff  r.  Wulff,  74 
Misc.  213,  133  N.  Y.  Supp.  807;  Carr 
v.  Carr,  64  Misc.  435,  118  N.  Y.  Supp. 
625.  S.  D. — Larson  v.  Larson,  9  S.  D. 
1,  67  N.  W.  842. 

13.  Cal.— Foley  v.  Foley,  120  Cal. 
33,  52  Pac.  122,  65  Am.  St.  Rep.  147. 
N.  Y. — Mahon  v.  Mahon,  18  Jones  & 
S.  92,  5  Civ.  Proc.  58;  Weich  v.  Weich, 
59  Misc.  238,  110  N.  Y.  Supp.  201; 
Zimmerman  v.  Zimmerman,  26  Abb.  N. 


C.    366,    14    N.    Y.    Supp.    444.      Pa.— 
Tobin   v.  Tobin,   12  Pa.   Co.  Ct.  374. 

14.  Keller  v.  Keller,  100  App.  Div. 
325,  91  N.  Y.  Supp.  528,  103  App.  Div. 
609,  93  N.  Y.  Supp.  1136;  Goldie  v. 
Goldie,  77  App.  Div.  12,  79  N.  Y.  Supp. 
268,  12  N.  Y.  Ann.  Cas.  175;  Delanoy 
v.  Delanoy,  19  App.  Div.  295,  46  N.  Y. 
Supp.  106. 

15.  In  re  McCarty,  154  Cal.  534.  98 
Pac.  540;  Gunn  v.  Gunn,  120  App.  Div. 
353,  105  N.  Y.  Supp.  340;  Woolworth 
V.  Woolworth,  115  App.  Div.  405,  100 
N.  Y.   Supp.   865. 

16.  Mich. — Edison  v.  Edison,  56 
Mich.  185,  22  N.  W.  264.  N.  Y  — 
Compton  v.  Compton,  125  App.  Div. 
859,  110  N.  Y.  Supp.  775;  Conklin  v. 
Conklin,  113  App.  Div.  743,  99  N.  Y. 
Supp.  310;  Flor  v.  Flor,  73  App.  Div. 
262,  76  N.  Y.  Supp.  813;  Ryckman  v. 
Ryckman,  32  Hun  193.  Pa.— Waltram 
V.  Waltram,  19  W.  N.  C.  181. 

17.  Conn. — Lvon  r.  Lyon,  21  Conn. 
185.  HI.— O  'Callaghan  v.  O'Callaghan, 
69  111.  552;  Petrie  v.  People,  40  111. 
334;  Ex  parte  Petrie,  38  111.  498.  Ind. 
Kernodle  v.  Cason,  25  Ind.  362. 

18.  In  re  Cave,  26  Wash.  213,  66 
Pac.  425,  90  Am.  St.  Rep.  736. 

19'.  HL— Shaffner  r.  Shaffner,  212 
111.  492,  72  N.  E.  447.  Mich.— Potts 
v.  Potts,  68  Mich.  492,  36  N.  W.  240. 
Wash.— State  v.  Ditmar,  19  Wash.  324, 
53   Pac.   350. 

If  decree  of  alimony  be  served  on 
husband,  no  further  notice  is  necessary. 
Krauss  ?\  Krauss,  127  App.  Div.  743, 
111   N.  Y.  Supp.  790. 

20.     Lyon  v.  Lyon,  21  Conn.  185. 
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or  independent  proceeding.21  As  a  rule  application  is  made  by  affi- 
davit." Such  affidavit  need  not  allege  the  husband's  ability  to  pay,23 
though  it  has  been  held  necessary  to  show  the  wife's  need  of  the 
money.24 

d.  Hearing.  —  As  a  rule  a  hearing  should  be  allowed  to  the  hus- 
band before  an  order  for  contempt  for  non-payment  a1'  alimony  is 
granted.25     However,  the  husband  cannot  demand  trial  by  jury.20 

e.  Defenses.  —  It  is  generally  recognized  that  the  husband  may 
set  up  as  a  good  defense  for  failure  to  pay  alimony  his  inability  to 
do  so.27  The  following  have  been  held  to  be  defenses  that  are  un- 
available :  That  the  decree  is  excessive  ;2S  that  the  parties  are  nego- 
tiating  a  settlement;29  that  proceedings  to  set  aside  the  decree  have 
been  instituted;30    that  the  wife  is  self-supporting;31  that  the  husband 


21.  McGill  v.  MoGill,  67  Wash.  303, 
121    Pac.    469. 

22.  In  re  McCarty,  154  Cal.  534, 
98  Pac.  540.  See  also  Lichstrahl  v. 
Liehstrahl,  38  Misc.  331,  77  N.  Y. 
Supp.  900. 

There  may  be  a  summary  application 
to  enforce  alimony  in  arrears,  without 
a  bill  for  that  purpose.  Bauman  v. 
Bauman,  18  Ark.  320,  68  Am.  Dec.  171. 

23.  Cal.— In  re  McCarty,  154  Cal. 
534,  98  Pac.  540.  111.— Blake  v.  Peo- 
ple, 80  111.  11.  Ohio.— State  v.  Cook, 
66  Ohio  St.  566,  64  N.  E.  567,  58  L. 
E.   A.   625. 

24.  Eoss  v.  Eoss,  47  Mich.  185,  10 
N.  W.  193. 

25.  Cal. — Johnson  v.  Superior  Court, 
63  Cal.  578.  Ga.— Ellis  v.  Ellis,  134 
Ga.  287,  67  S.  E.  819;  Wester  v.  Mar- 
tin, 115  Ga.  776,  42  S.  E.  81.  Mich. 
Steller  v.  Steller,  25  Mich.  159.  But 
see  Ervay  v.  Ervay,  120  Mich.  525, 
79  N.  W.  802;  McClung  v.  McClung,  40 
Mich.  493. 

26.  Stokes  v.  Stokes,  126  Ga.  804, 
55  S.  E.  1023;  Barclay  v.  Barclay,  184 
111.  471,  56  N.  E.  821,  affirming  83  111. 
App.   366. 

27.  Cal.— Ex  parte  Joutsen,  154  Cal. 
540,  98  Pac.  391.  Ga.— Wester  v.  Mar- 
tin, 115  Ga.  776,  42  S.  E.  81;  Carlton 
v.  Carlton,  44  Ga.  216;  Pinckard  v. 
Pinckard,  23  Ga.  286.  111.— O  'Cal- 
laghan  v.  O'Callaghan,  69  111.  552; 
Zippe  v.  Zippe,  143  111.  App.  638;  Kad- 
lowsky  v.  Kadlowsky,  63  111.  App.  292; 
Schuele  V.  Schuele,  57  111.  App.  189; 
Gamble  v.  Gamble,  57  111.  App.  183; 
MeSherry  v.  McSherry,  49  111.  App.  90. 
Me.— Eussell    v.    Eussell,    69    Me.    336. 
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Mont. — State  v.  Second  Judicial  Dist. 
Court,  31  Mont.  511,  79  Pac.  13.  N.  Y. 
Pettibone  V.  Pettibone,  141  App.  Div. 
861,  126  N.  Y.  Supp.  676;  Noland  v. 
Noland,  29  Hun  630.  Ohio.— Pancost 
v.  State,  15  Ohio  C.  C.  246,  8  Ohio 
C.  D.  546.  Ore. — Newhouse  v.  New- 
house,  14  Ore.  290,  12  Pac.  422.  Vt. 
Andrew  V.  Andrew,  62  Vt.  495,  20  Atl. 
817.  Wash.— State  v.  Smith,  17  Wash. 
430,  50  Pac.  52. 

If  husband  disables  himself  by  re- 
marriage this  is  no  defense.  Eyer  V. 
Eyer,  33  Hun   (N.  Y.)   116. 

Inability  over  which  husband  had  no 
control  is  a  defense.  Holcoinb  v.  IIoV 
comb,  53   Wash.  611,  102  Pac.  653. 

Duty  To  Seek  Employment.— Webb 
v.  Webb,  140  Ala.  262,  37  So.  96,  103 
Am.  St.  Eep.  30,  held  inability  a  de- 
fense against  attachment,  though  the 
result   of   wilful   refusal   to   work. 

The  court  cannot  compel  husband 
to  seek  employment  to  pay  alimony. 
Ex  parte  Todd,  119  Cal.  57,  50  Pac. 
1071. 

Lansing  v.  Lansing,  41  How.  Pr.  (N. 
Y.)  248,  seems  to  hold  that  an  effort 
to  work  must  be  made. 

28.  State  v.  Jamison,  69  Minn.  427, 
72  N.  W.  451. 

29.  O'Callaghan  v.  O'Callaghan,  69 
111.  552. 

30.  Knauer  v.  Knauer,  121  App. 
Div.  748,  106  N.  Y.  Supp.  491;  Fricke 
v.  Fricke,  18  Ohio  C.  C.  433,  10  Ohio 
C.  D.  203. 

There  can  be  no  punishment  pending 
a  reference  to  determine  the  husband's 
ability  to  pay.  Goodsell  v.  Goodsell, 
94  App.  Div.  443,  88  N.  Y.  Supp.  161. 

31.  Nipper  v.  Nipper,  133  Ga.  216, 
65  S.  E.  405. 
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has  no  property,32  is  poor,33  or  has  been  adjudged  bankrupt  ;34  or  that 
the  wife  refused  wrongfully  to  let  the  husband  visit  the  children.35 

f.  Order.  —  A  further  order  for  commitment  for  failure  to  pay 
alimony  is  required,  in  addition  to  the  order  to  pay  alimony.36  The 
order  should  show  tbe  ability  of  the  husband  to  comply  with  the 
same,37  and  should  state  that  the  wife's  rights  have  been  prejudiced 
by  such  non-payment.33  The  order  need  not  state  that  the  husband 
has  any  property,39  nor  that  payment  cannot  be  enforced  by  seques- 
tration.40 It  may  provide  a  fine41  or  that  the  husband  be  imprisoned 
until  he  makes  payment.42 

In  certain  jurisdictions  the  time  of  commitment  in  such  cases  is 
limited.43 

g.  Discharge.  —  After  commitment  the  husband  may  obtain  a  hear- 
ing with  a  view  to  procuring  his  discharge  from  imprisonment,44  or 


32.  Johnson  v.  Johnson,  131  Ga. 
606,  62  S.  E.  1044. 

33.  Compton  v.  Compton,  125  App. 
Div.   859,   110   N.  Y.  Supp.   775. 

34.  Wetmore  r.  Wetmore,  44  App. 
Div.  220,  60  N.  Y.   Supp.   711. 

The  husband  cannot  take  the  poor 
debtor's  oath  and  be  discharged. 
Mowry  v.  Bliss,  28  R.  I.  114,  65  Atl. 
616. 

35.  Schweig  v.  Schweig.  122  App. 
Div.  786,  107  N.  Y.  Supp.  904. 

If  order  for  alimony  be  drawn  up 
erroneously  the  husband  is  not  in  con- 
tempt if  he  obeys  it  as  it  stands. 
Coolidge  v.  Coolidge,  43  Leg.  Int.  (Pa.) 
37,  18  Phila.  295. 

36.  Kuhn  c.  Kuhn.  52  Hun  610,  4 
N.  Y.  Supp.  952. 

37.  In  re  Crowden,  139  Cal.  244, 
73  Pac.  156;  Ex  parte  Silvia,  123  Cal. 
293,  55  Pac.  988,  69  Am.  St.  Rep.  5S; 
Lutz  v.  District  Court,  29  New  152, 
86  Pac.  445. 

38.  Krauss  v.  Krauss,  127  App.  Div. 
743,  111  N.  Y.  Supp.  790;  Schweig  r. 
Schweig,  122  App.  Div.  787,  107  N.  Y. 
Supp.  905. 

39.  Distasio  v.  Distasio,  26  Misc. 
491,  57  N.  Y.  Supp.  672. 

40.  Ryer  r.  Ryer,  67  TIow.  Pr.  (N. 
Y.)  369 ;  Distasio'  v.  Distasio,  26  Misc. 
491,  57  N.  Y.  Supp.  672.  Contra. 
Whitney  v.  Whitney,  26  Jones  &  S.  335, 
11   N.  Y.  Supp.  582,  19  Civ.  Proc.  265. 

Furthermore,  the  order  must  provide 
for  security.  Whitney  v.  Whitney, 
supra. 

41.  Such  fine  must  be  limited  to  pay- 
ments  then    due.      Woolworth    v.    Wool 


worth,  115  App.  Div.  405,  100  N.  Y. 
Supp.   865. 

42.  Cal. — Ex  parte  Joutsen,  154  Cal. 
540,  98  Pac.  391.  Ga.— Gray  v.  Gray, 
127  Ga.  345,  56  S.  E.  438.  Ind.— 
Kernodle  v.  Cason,  25  Ind.  362. 
Okla. — Hutchinson  v.  Canon,  6  Okla. 
725,  55  Pac.  1077.  Tex. — Ex  parte 
Latham,  47  Tex.  Crim.  208,  82  S.  W. 
1046. 

If  the  order  be  intended  as  a  pun- 
nishment,  the  time  of  imprisonment 
should  be  fixed;  if  intended  to  compel 
compliance,  it  should  provide  for  re- 
lease upon  compliance.  Anderson  v. 
Anderson,  124  111.  App.  613. 

43.  People  ex  rel.  Levine  v.  Shea, 
201  N.  Y.  471,  94  N.  E.  1060;  Winton 
r.  Winton,  117  N.  Y.  623,  22  N.  E.  379, 
affirming  53  Hun  4,  5  N.  Y.  Supp.  537; 
Maran  v.  Maran,  137  App.  Div.  348, 
122  N.  Y.  Supp.  9;  People  v.  Walsh, 
132  App.  Div.  462,  116  N.  Y.  Supp. 
S39;  Reese  v.  Reese,  46  App.  Div.  156, 
61  N.  Y.  Supp.  760,  7  N.  Y.  Ann.  Cas. 
209,  30  Civ.  Proc.  55,  affirming  29 
Misc.  249,  60  N.  Y.  Supp.  406,  7  N.  Y. 
Ann.  Cas.  209;  Richards  v.  Richards, 
71  Misc.  532,  130  N.  Y.  Supp.  799. 

The  order  should  not  require  hus- 
band's personal  appearance  if  the  same 
be  unnecessary.  Krieger  v.  Krieger, 
221  111.  479,  77  N.  E.  909,  reversing 
120  111.  App.  634,  and  affirming  121 
III.   App.   11. 

The  order  should  not  include  fees 
and  costs  in  the  divorce  suit.  Shepard 
v.  Shepard,  99  App.  Div.  308,  90  N. 
Y.    Supp.    982. 

44.  Cal.— In  re  Wilson,  75  Cal.  580, 
17  Pac.  698.     Kan.— State  r.  Dent,  29 
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it  has   been  held  that  he   may   file     a    motion     for    his    release.45 
h.     Appeal.  —  Tn  certain  jurisdictions  the  right  to  appeal  from  an 
order   of   commitment   for   non-payment   of   alimony   is   recognized.40 
In  others  this  right  is  denied.47 

i.  Modification  of  Order.  —  On  the  hearing  of  attachment  for  eon- 
tempt, 4S  or  after  commitment,  the  court  may  modify  the  order  as  to 
alimony.49 

4.  By  Bond  and  Security.  —  One  recognized  method  of  enforce- 
ment of  decrees  for  alimony  consists  in  requiring  the  husband  to  give 
bond  with  proper  sureties  or  other  security  for  the  payment  of  ali- 
mony.50 The  sureties  on  such  bond  may  be  compelled  to  pay  only 
by  an  action  on  the  bond.51  It  is  affirmed52  and  denied53  that  consent 
of  court  must  be  obtained  before  bringing  such  action. 

5.  By  Attachment.  —  Attachment  is  recognized  as  a  proper  means 
of  enforcing  the  payment  of  alimony.54     Attachment  of  the  person55 


Kan.  416.  N.  Y.— Strobridge  v.  Stro- 
bridge,  21  Hun  288. 

On  habeas  corpus  proceedings  the 
court  cannot  go  into  the  question  of 
the  reasonableness  of  the  allowance  of 
alimonv.  In  re  Cave,  26  Wash.  213, 
66  Pac.  425,  90  Am.  St.  Rep.  736. 

45.  Cahzin  v.  Cahzin,  112  N.  Y. 
Supp.  525.  See  also  Keller  v.  Keller, 
100  App.  Div.  325,  91  N.  Y.  Supp.  528, 
affirmed,  103  App.  Div.  609,  93  N.  Y. 
Supp.  1136. 

Defendant  can  be  discharged  only 
under  statute  relating  to  proceedings 
for  contempt  in  civil  actions.  Graley 
V.  Graley,  5  Robt.  (N.  Y.)  641,  31  How. 
Pr.  475. 

46.  State  v.  Dent,  29  Kan.  416; 
State  v.  Geiger,  20  Wash.  181,  54  Pac. 
1129. 

According  to  Gray  v.  Gray,  127  Ga. 
345,  56  S.  E.  438,  a  fast  writ  of  error 
is  allowed  in  such  cases. 

47.  Kernodle  v.  Cason,   25  Ind.   362. 

48.  Gordon  v.  Gordon,  111   Ga.   845, 

36  S.  E.  296. 

49.  Nixon    V.    Nixon,    15    Mont.    6, 

37  Pac.  839. 

50.  Ark. — Ex  parte  Caple,  81  Ark. 
504,   99   S.   W.   830;   Casteel  v.  Casteel, 

38  Ark.  477.  Cal  —  Petaluma  Sav. 
Bank  r>.  Superior  Court,  111  Cal.  488, 
44  Pac.  177.  Ga. — Gibson  v.  Patterson, 
75  Ga.  549.  Ind. — Boggs  v.  Boggs,  45 
Ind.  App.  397,  90  N.  E.  1040.  Mass. 
Slade  v.  Slade,  106  Mass.  499.  Mich. 
Perkins  v.  Perkins,  16  Mich.  162.  Mo. 
Burnside  v.  Wand,  170  Mo.  531,  71  S. 
W.  337,  62  L.  R.  A.  427;  s.  c.  77  Mo. 
App.  382.  Neb. — Cizek  v.  Oizek,  69 
Neb.  797,  96  N.  W.  657,  99  N.  W.  28; 
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Swansen  v.  Swansen,  12  Neb.  210,  10 
N.  W.  713.  N.  Y.— Grimm  V.  Grimm, 
1  E.  D.  Smith  190;  People  v.  Walsh, 
132  App.  Div.  462,  116  N.  Y.  Supp. 
839.  Pa.— Melizet  v.  Melizet,  3  Clark 
45,  4  Pa.  L.  J.  381.  Utah.— Murphy 
v.  Moyle,  17  Utah  113,  53  Pac.  1010, 
70  Am.  St.  Rep.  767.  Va,— Purcell  v. 
Purcell,  4  Hen.  &  M.  507. 

Husband  may  be  punished  for  eon- 
tempt  for  failure  to  give  bond.  Wright 
V.  Wright,  74  Wis.  439,  43   N.  W.    145. 

After  final  de'eree  of  alimony  the 
husband  should  not  be  ordered  to  give 
security  for  the  same.  Gane  v.  Gane, 
14   Jones   &  S.    (N.   Y.)    218. 

51.  Appeal  of  Guenther,  40  Wis. 
115. 

52.  Embshoff  V.  Embshoff,  31  Ohio 
C.  C.  589. 

53.  Guenther  v.  Jacobs,  44  Wis.  354. 

54.  Ga. — Lester  v.  Lester,  63  Ga. 
356;  Goss  v.  Goss,  29  Ga.  109.  111. 
Andrews  v.  Andrews,  09  111.  609.  la. 
Wharton  V.  Wharton,  57  Iowa  696,  11 
N.  W.  638.  Mich.— Schroeder  v. 
Schroeder,  Howell  N.  P.  63.  Mo.— 
Waters  v.  Waters,  49  Mo.  385.  Ohio.— 
Kaderabek  v.  Kaderabek,  3  Ohio  C.  C. 
419;  Stewart  v.  Stewart,  10  Ohio  Re- 
print 663,  23  Cin.  L.  Bui.  38.  Pa  — 
Bouslough  v.  Bouslough,  68  Pa.  495; 
Appeal  of  Groves,  68  Pa.  143;  Waldron 
r.  Waldron,  55  Pa.  231 ;  Ormsby  v. 
Ormsby,  1  Phila.  578;  Mann  V.  Mann, 
7  W.  N.  C.  507. 

Attachment  does  not  lie  where  exe- 
cution can  be  granted.  North  v.  North, 
39  Mich.  67. 

55.  111.— Blake  v.  People,  80  111.  11; 
Armstrong    v.    Armstrong,    35    111.    109. 
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of  the  husband,  as  well  as  of  his  property,™  is  sanctioned. 

6.  By  Execution.  —  The  right  to  enforce  a  decree  for  alimony 
by  levy  of  execution  is  generally  recognized,07  although  this  remedy 
has  been  denied  in  the  enforcement  of  an  order  for  the  payment  of 
alimony  pendente  lite.5S 

A  conflict  of  authority  exists  as  to  the  allowance  of  statutory  exemp- 
tions from  execution  on  a  decree  for  alimony.59 


Wash.— In  re  Cave,  26  Wash.  213,  66 
Pac.  425,  90  Am.  St.  Rep.  736.  Eng. 
Daly  v.  Daly,  L.  R.   17  Ir.  372. 

A  minor  husband,  plaintiff  in  divorce 
suit,  may  be  attached  for  non-payment 
of  the  wife  's  counsel  fees  and  alimony. 
West  v.  West,  11  Pa.  Co.  Ct.  254. 

56.  la. — Smith  v.  Smith,  61  Iowa 
138,  15  N.  W.  867;  Daniels  v.  Morris, 
54  Iowa  369,  6  N.  W.  532.  Ky.— 
Sebree  v.  Sebree,  30  Ky.  L.  Rep.  670, 
99  S.  W.  282.  Mo. — Anderson  v.  Nor- 
vell-Shapleigh  Hdw.  Co.,  134  Mo.  App. 
188,  113  S.  W.  733. 

57.  Ark. — Casteel  v.  Casteel,  38 
Ark.  477.  Cal. — Gaston  V.  Gaston,  114 
Cal.  542,  46  Pac.  609,  55  Am.  St.  Rep. 
86;  Van  Cleave  v.  Bucher,  79  Cal.  600, 
21  Pac.  954;  Robinson  v.  Robinson,  79 
Cal.  511,  21  Pac.  1095.  Colo.— People  v. 
District  Court,  21  Colo.  251,  40  Pac. 
460;  Hall  v.  Harrington,  7  Colo.  App. 
474,  44  Pac.  365.  Ga. — Gibson  v.  Patter- 
son, 75  Ga.  549.  111. — Dinet  v.  Eigen- 
mann,  80  111.  274;  Blake  v.  People,  80  111. 
11;  Armstrong  r.  Armstrong,  35  111.109; 
Yelton  v.  Handley,  28  111.  App.  640; 
Johnson  V.  Johnson,  24  111.  App.  80, 
afirmed,  125  111.  510,  16  N.  E.  891; 
Becker  v.  Becker,  15  111.  App.  247. 
Ind.— Marsh  v.  Marsh,  162  Ind.  210, 
70  N.  E.  154;  Musselman  v.  Mussel- 
man,  44  Ind.  106.  la.— Baily  v.  Baily, 
69  Iowa  77,  28  N.  W.  443.  Ky.— Harri- 
son V.  Harrison,  146  Ky.  631,  143  S. 
W.  40;  Tyler  v.  Tyler,  99  Ky.  31,  34 
S.  W.  898;  Evans  v.  Stewart,  18  Ky. 
L.  Rep.  941,  38  S.  W.  697.  Me.— Call 
c.  Call,  65  Me.  407.  Md—  Hewitt  v. 
Hewitt,  1  Bland  101.  Mass. — Brigham 
V.  Brigham,  147  Mass.  159,  16  N.  E. 
780;  Burrows  v.  Purple,  107  Mass.  428; 
Chase  v.  Ingalls,  97  Mass.  524;  New- 
comb  v.  Newcomb,  12  Gray  28;  French 
v.  French,  4  Mass.  587;  Orrok  v.  Orrok, 
1  Mass.  341.  Mich. — Carnahan  v.  Car- 
nahan,  143  Mich.  390,  107  N.  W.  73, 
114  Am.  St.  Rep.  660;  Taylor  v.  Glad- 
win,   40    Mich.    232.      Mo. — Schmidt    V. 

.    Schmidt,   26   Mo.   235;   Dreyer   V.   Dick- 
man,  131  Mo.  App.  660,  111  S.  W.  616. 


Neb.— Cizek  v.  Cizek,  69  Neb.  797,  96 
N.  W.  657,  99  N.  W.  28;  Leeder  v. 
State,  55  Neb.  133,  75  N.  W.  541; 
Segear  v.  Segear,  23  Neb.  306,  36  N. 
W.  536.  N.  H—  Sheafe  v.  Laighton, 
36  N.  H.  240;  Sheafe  v.  Sheafe,  36 
N.  H.  155.  N.  Y. — Lansing  v.  Lansing, 
4  Lans.  377,  reversing  41  How.  Pr. 
248;  Halsted  V.  Halsted,  21  App.  Div. 
466,  47  N.  Y.  Supp.  649;  Miller  v. 
Miller,  7  Hun  208.  N.  C— Wood  v. 
Wood,  61  N.  C.  538.  Ohio.— Piatt  v. 
Piatt,  9  Ohio  37.  Ore.— DeVall  v.  De- 
Vall,  57  Ore.  128,  109  Pac.  755,  110 
Pac.  705.  Pa. — Elmer  V.  Elmer,  150 
Pa.  205,  24  Atl.  670,  30  W.  N.  C.  383. 
Tex. — Williams  v.  Williams  (Tex.  Civ. 
App.),   125   S.  W.  937,  1199. 

Appeal  lies  from  decree  that  execu- 
tion issue.  Brigham  V.  Brigham,  147 
Mass.  159,  16  N.  E.  780. 

58.  Ga.— Goss  v.  Goss,  29  Ga.  109. 
Mich. — Haines  V.  Haines,  35  Mich.  138. 
Nev. — Kapp  v.  Seventh  Judicial  Dist., 
32  Nev.  264,  107  Pac.  95.  N.  Y.— 
Ford  v.  Ford,  41  How.  Pr.  169;  Weber 
v.  Weber,  93  App.  Div.  149,  87  N.  Y. 
Supp.  519.  Pa. — Appeal  of  Groves,  68 
Pa.  143. 

After  a  receiver  as  to  certain  prop- 
erty has  been  appointed,  execution 
cannot  be  levied  on  other  property  of 
the  debtor.  Anderson  v.  Anderson,  123 
Cal.  445,  56  Pac.  61. 

Under  Utah  statute  there  can  be  no 
levy  after  husband's  death.  Weaver 
v.  Pickard,  7  Utah  296,  26  Pac.  581. 

Where  alimony  is  payable  in  small 
weekly  installments,  proceedings  in 
contempt  are  preferable  to  execution. 
Hand  V.  Hand,  35  Wkly.  L.  Bui. 
(Ohio)  214. 

59.  Such  exemptions  are  allowable: 
Cal.— Ex  parte  Silvia,  123  Cal.  293,  55 
Pac.  988,  69  Am.  St.  Rep.  58.  la. 
Whitcomb  V.  Whitcomb,  r.L'  Iowa  715, 
2  N  W  1000.  Pa. — Mintzer  r.  Mint- 
zer,  10  W.  N.  C.  336,  11  W.  N.  C.  400. 

Contra.  Menzie  V.  Anderson,  65  Ind. 
239;  Anderson  r.  Norvcll-Khapleigh 
Hdw.  Co.,   i::i    Mo.  App.  188,  113  S.  W. 
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7.  By  Lien.  —  Tt  is  generally  held  that  a  judgment  for  alimony 
carries  with  it  a  judgmenl  lien,80  or  that  the  court  may  declare  such 
judgment  a  Lien  on  the  real  estate61  of  the  husband."2 

8.  By  Scire  Facias. —  The  remedy  of  scire  facia*  is  recognized 
as  proper  iu  the  enforcement  of  a  decree  of  alimony.03 

9.  By  Sequestration.  —  Sequestration6*  is  a  recognized  method  of 
enforcing  decrees  for  alimony.     Certain  authorities  allow  the  profits 


733;  Ex  parte  Kin  solving,  135  Mo. 
App.  631,  116  S.  W.   1068. 

60.  Colo. — Hall  v.  Harrington,  7 
Colo.  App.  474.  44  Pac.  365.  Ga  — 
Whitaker  v.  Strong,  16  Ga.  81.  111. — 
Henderson  v.  Craig,  179  [11.  395,  53 
N.  E.  736;  Andrews  r.  Andrews,  69  111. 
609.  Ind. — Frakes  v.  Brown,  2  Blackf. 
295.  La. — Baker  v.  Jewell,  114  La. 
726,  3S  So.  532.  Mo.— Ex  parte  Kin- 
solving.  135  Mo.  App.  631,  115  S.  W. 
1068.  Neb.— Cizek  v.  Cizek,  69  Neb. 
797,  96  N.  W.  654,  99  N.  W.  28; 
Segear  v.  Segear,  23  Neb.  306,  36  N. 
W.  536.  Pa. — Bouslough  v.  Bouslough, 
6S  Pa.  495.  Tex.— Ghent  r.  Bovd,  18 
Tex.   Civ.   App.   88,   43   S.   W.   891. 

Contra  as  to  alimony  pendente  lite. 
Appeal  of  Groves,   68   Pa.   143. 

Under  statute  there  is  no  lien  for 
attorney's  fees  except  for  wife's  rea- 
sonable expenses.  McCabe  V.  Britton, 
79  Ind.   224. 

61.  It  cannot  be  made  a  lien  on 
husband's  personalty.  Johnson  v. 
Johnson,  22  Colo.  20,  43  Pac.  130; 
Griswold  r.  Griswold,  111  111.  App.  269; 
Yelton   v.   Handley,  28  111.  App.  640. 

62.  Cal.  —  Huellmantel  v.  Huell- 
mantel,  124  Cal.  583,  57  Pac.  582;  Gas- 
ton v.  Gaston,  114  Cal.  542,  46  Pac. 
609,  55  Am.  St.  Eep.  86.  111.— Bobow- 
•ki  v.  Bobowski,  242  111.  524,  90  N.  E. 
361 ;  Johnson  v.  Johnson,  125  111.  510, 
16  N.  E.  891,  a  firming  24  111.  App.  80; 
O'Callaghan  v.  O'Callaghan,  69  111.  552; 
Wightman  v.  Wightman,  45  111.  167; 
Armstrong  17.  Armstrong,  35  111.  109;  Er- 
rissmann  V.  Errissmann,  25  111.  119; 
McSherry  v.  McSherry,  49  111.  App. 
90.  Kan. — Blankenship  V.  Blanken- 
ship,  19  Kan.  159.  Ky. — Campbell  v. 
Trosper,  108  Ky.  602,  57  S.  W.  245. 
Mich.— Creyts  v.  Crevts,  143  Mich.  375, 
106  N.  W.  1111,  114' Am.  St.  Eep.  656. 
Minn.— Maki  V.  Maki,  106  Minn.  357, 
119  X.  W.  51.  N.  Y  —  Forrest  V.  For- 
rest, 6  Dner  102,  3  Abb.  Pr.  144.  Ohio. 
Min  Young  r.  Min  Young,  47  Ohio  St. 
501,    25    N.    E.    168.      Term  —  Swan    v. 
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Harrison,    2    Coldw.    534.      Vt.—  Foster 
v.   Foster,   56   Vt.   540. 

Contra.  —  Ark. — Casteel  v.  Casteel,  38 
Ark.  477.  Mich. — Perkins  v.  Perkins, 
16  Mich.  162.  Neb.— Brotherton  v. 
Brotherton,  14  Neb.  186,  15  N.  W.  347. 
The  matter  is  regulated  by  statute 
in  Missouri.  Drever  v.  Dickman,  131 
Mo.  App.  660,  111  S.  W.  616. 

The  court  may  make  alimony  a  lien 
on  property  in  another  county.  Harsh- 
berger  v.  Harshberger,  26  Iowa  503. 
Contra. — Sapp  V.  Wightman,  103  111. 
150;  Wilmot  V.  Cole,  10  Ohio  Dec.  (Re- 
print)  777,  23  Wkly.  L.  Bui.  339. 

TJn/ler  statute  such  lien  never  be- 
comes dormant.  Peeke  v.  Fitzpatrick, 
74  Ohio   St.  396,  78  N.  E.   519. 

Future  alimony  payable  in  install- 
ments is  a  fixed  lien  on  husband's 
lands.  Goff  v.  Goff,  60  W.  Va.  9,  53 
S.  E.  7G9.  Contra. — Kurtz  v.  Kurtz, 
38  Ark.  119;  Mansfield  r.  Hill,  56  Ore. 
400,  108  Pac.  1007,  modifying  on  re- 
hearing, 107  Pac.  471. 

63.  Chestnut  v.  Chestnut,  77  111. 
346;  Slade  v.  Slade,  106  Mass.  499; 
Morton  v.  Morton,  4  Cush.  (Mass.) 
518. 

Scire  facias  will  not  lie  for  temporary 
alimony  where  the  amount  has  not  been 
ascertained  and  rests  on  computation. 
Cutler  v.  Cutler,  88  111.  App.  464. 

The  writ  of  scire  facias  for  the  en- 
forcement of  alimony  pendente  lite  is 
unknown  in  Nevada  practice.  Kapp  v. 
Seventh  Judicial  Dist.  Court,  32  Nev. 
264,    107    Pac.    95. 

64.  Ark. — Casteel  v.  Casteel,  38 
Ark.  477.  La. — Michel  v.  Wiel,  25  La. 
Ann.  208.  Mich. — Seibly  r.  Ingham 
Circuit  Judge,  105  Mich.  584,  63  N. 
W.  528.  N.  J. — Richmond  V.  Rich- 
mond, 2  N.  J.  Eq.  90.  N.  Y.— Uttal  v. 
Uttal,  140  App.  Div.  255,  125  N.  Y. 
Supp.  2.  N.  C. — Anonymous,  2  N.  C. 
347.  Eng. — Clinton  V.  Clinton,  L.  R. 
1  P.  215,  14  L.  T.  257,  14  W.  R.  545; 
Dent  v.  Dent,  36  L.  J.  Mat.  61,  L.  R. 
1   P.   366,  15  L.   T.   635,   15   W.  R.   591. 
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from  both  personal  and  real  estate  to  be  sequestered,65  others  restrict 
such  right  to  the  real  estate.06  Such  relief  is  sometimes  denied  where 
other  relief  appears  adequate.67 

10.  By  Appointment  of  Receiver.  —  It  is  recognized  that  the  court 
may  appoint  a  receiver  to  take  charge  of  the  husband's  property68 
for  the  purpose  of  enforcing  a  decree  for  alimony,  particularly  in 
cases  wherein  sequestration  has  been  ordered.69 

11.  By  Injunction.  —  Where  necessary  and  proper70  the  court  may 
grant  an  injunction  for  the  purpose  of  enforcing  a  decree  for  ali- 
mony,71 particularly  to  prevent  the  husband72  or  other  parties73  from 


65.  Blake  v.  People,  80  111.  11; 
Wightman  V.  Wightman,  45  111.  167; 
Becker  v.  Becker,  15  111.  App.  247; 
Swansen  v.  Swansen,  12  Neb.  210,  10 
N.  W.  713. 

66.  Perkins  v.  Perkins,  16  Mich. 
162;  Wood  v.  Price  (N.  J.  Eq.),  81 
Atl.  1093. 

67.  Forre-.t  v.  Forrest,  9  Bosw. 
(N.  Y.)  686;  People  v.  Walsh,  132  App. 
Div.  462,  116  N.  Y.  Supp.  839;  Davis 
V.  Davis,   1   Hun   (N.  Y.)   444. 

A  description  in  the  decree  suffici- 
ently definite  to  identify  the  particular 
estate  designated  is  essential  to  secure 
a  lien  by  sequestering  lands  for  the 
payment  of  alimony.  Stratton  v. 
Stratton,  77  Me.  373. 

68.  Cal.  — Huellmantel  v.  Huell- 
mantel,  124  Cal.  583,  57  Pac.  582;  An- 
derson v.  Anderson,  124  Cal.  48,  56 
Pac.  630,  57  Pac.  81,  71  Am.  St.  Eep. 
17;  Anderson  v.  Anderson,  123  Cal. 
445,  56  Pac.  61;  Petaluma  Sav.  Bank 
V.  Superior  Court,  111  Cal.  488,  44 
Pac.  177.  Ga. — Stallings  v.  Stallings, 
127  Ga.  464,  56  S.  E.  496.  111.— Hard- 
ing v.  Harding,  120  111.  App.  3S9.  N. 
Y.— Kirby  v.  Kirby,  1  Paige  261; 
Carey  v.  Carey,  2  Daly  424.  S.  D  — 
Drake  v.  Drake,  131  N.  W.  294. 

69.  Mich. — Seibly  V.  Ingham  Circuit 
Judge,  105  Mich.  584,  63  N.  W.  528. 
Neb.— Cizek  v.  Cizek,  69  Neb.  797,  96 
N.  W.  657,  99  N.  W.  28;  Swansen  v. 
Swansen,  12  Neb.  210,  10  N.  W.  713. 
N.  Y.— Foster  v.  Townshend,  68  N.  Y. 
203,  reversing  6  Daly  136. 

Receiver  may  be  appointed  on  wife's 
affidavit  alone.  Shaw  v.  Shaw,  51  Tex. 
Civ.   App.   55,   112   S.    W.    124. 

Williams  v.  Williams  (Tex.  Civ. 
App.),  125  S.  W.  937,  held  that  after 
giving  of  bond  receiver  could  not  be 
appointed  to  take  charge  of  community 
property. 


There  must  be  a  prayer  for  such 
appointment.  Foley  v.  Foley,  120  Cal. 
33,  52  Pac.  122,  65  Am.  St.  Eep.  147 
(under  statute). 

^Goff  v.  Goff,  54  W.  Va.  364,  46  S.  E. 
177,  held  appointment  of  receiver  an 
abuse  of  discretion. 

Under  California  statute  a  receiver 
cannot  be  appointed  to  take  charge  of 
husband's  property  upon  a  final  judg- 
ment for  alimony.  White  v.  White,  62 
Pac.  34,  order  reversed,  130  Cal.  597, 
62  Pac.  1062,  80  Am.  St.  Eep.  150. 

Under  New  York  statute  receiver 
not  appointable  unless  husband  has 
failed  to  comply  with  decree  of  ali- 
mony. Logan  v.  Logan,  125  App.  Div. 
724,  110  N.  Y.  Supp.   174. 

Spiller  v.  Spiller,  2  N.  C.  482,  held 
receiver  not  appointable  unless  hus- 
band about  to  remove  his  property. 

70.  Ohio.— Fletcher  v.  Fletcher,  7 
Ohio  Cir.  Dec.  605,  8  Ohio  Cir.  Dec. 
271,  15  Ohio  C.  C.  271.  Va.— Trimble 
V.  Trimble,  97  Va.  217,  33  S.  E.  531. 
Wash. — Madison  v.  Madison,  1  Wash. 
Ter.   60. 

71.  Kirby  v.  Kirby,  1  Paige  (N. 
Y.)  261;  Black  v.  Black,  5  Pa.  Co.  Ct. 
356. 

72.  Ind.— Eourke  v.  Eourke,  8  Ind. 
427.  la. — Wharton  v.  Wharion,  57 
Iowa  696,  11  N.  W.  638.  Ky.— Droste 
V.  Droste,  138  Ky.  53,  127  S.  W.  506 
Md. — Gechter  v.  Gechter,  51  Md.  187; 
Eicketts  v.  Eicketts,  4  Gill  105.  Ohio. 
Questel  v.  Questel,  Wright  492.  Eng. 
Sidnev  v.  Sidney,  17  L.  T.  9;  Newton 
v.  Newton,  L.  E.  (1896),  65  L.  J.  P. 
15,  P.  36. 

Allegation  that  wife  fears  removal 
is  not  a  sufficient  allegation.  Norris 
V.  Norris,  27  Ala.  519. 

73.  Gray  r.  Gray,  65  Ga.  193;  Hover 
v.  Hover,  2  Mich.   (N.  P.)   27. 
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disposing  of  the  husband's  property  to  defeat  alimony  where  such 
property  is  about  to  be  disposed  of.74 

12.  By  Action  on  Decree.  —  It  is  well  settled  that  an  action  at 
law  lies  on  a  decree  for  alimony,75  the  form  of  action  being  debt,76 
or  assumpsit.77 

Where  a  decree  of  alimony  entered  in  one  state  is  subject  to  modi- 
fication therein,  it  is  not  within  the  protection  of  the  full  faith  and 
credit  clause  of  the  constitution  so  that  an  action  is  maintainable, 
of  right,  in  another  state  on  such  decree.78  However,  if  the  decree 
be  final  and  the  alimony  accrued,  such  action  is  maintainable70  as  of 
right,  and  is  protected  by  the  full  faith  and  credit  clause.80 


74.  Ga.—  Melvin  v.  Melvin,  129  Ga. 
42,  58  S.  E.  474.  Kan. — In  re  Pavey, 
52  Kan.  675,  36  Pac.  878.  N.  Y.— 
Carey   v.   Carey,   2   Daly  424. 

The  court  may  enjoin  the  husband 
from  controlling  the  separace  estate 
of  the  wife  to  secure  alimony  to  the 
wife.  Burns  v.  Burns  (Tex.  Civ.  App.), 
126  S.  W.  333. 

Perpetual  injunction  cannot  be 
granted.  Errissman  v.  Errissman,  25 
111.  119.  Such  power  is  doubted  in 
Griswold  v.  Griswold,  111  111.  App.  269. 

75.  Ind. — Hansford  v.  Van  Auken, 
79  Ind.  302.  la. — Darrow  v.  Darrow, 
43  Iowa  411.  Mass. — Wheeler  v. 
Wheeler,  2  Dana  Abr.  310.  Ohio.— 
Staerer  v.  Price,  3  Ohio  C.  C.  107,  20 
Ohio  C.  D.   61. 

In  Allen  V.  Allen,  100  Mass.  373, 
the  court  declares:  "The  reasons 
against  allowing  the  common  law  ac- 
tion to  recover  arrears  of  alimony  are 
very  strong.  .  .  .  The  fact  that,  by  the 
practice  of  divorce  suits,  such  decree 
in  the  court  by  which  it  is  made  will 
be  revised  and  altered  for  due  cause 
shown;  made  greater  or  less  as  the 
necessities  of  the  wife  have  increased 
or  diminished,  or  taken  away  alto- 
gether when  she  has  been  guilty  of  fla- 
grant misconduct;  together  with  the  cir- 
cumstance that  arrears  of  alimony  do 
not  survive  the  death  of  the  wife  and 
are  incapable  of  enforcement  by  herex- 
ecutor  or  administrator,  present  forcible 
arguments  against  allowing  on  such  a, 
decree  an  action  at  common  law,  in 
which  no  modification  of  it  can  be 
made,  but  judgment  must  be  given  for 
or  against  it,  as  it  stands." 

76.  D.  C. — Davis  v.  Davis,  29  App. 
Cas.  258.  Mass. — Howard  v.  Howard, 
15  Mass.  196.  R.  I.— Wagner  V.  Wag- 
ner, 26  R.  I.  27,  57  Atl.  1058,  65  L.  R. 
A.  816. 
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77.  Harris  v.  Harris,  1  Ala.  259, 
where  allowed  for  support  of  wife  and 
children,  and  the  wife  incurred  ex- 
penses for  the  children. 

No  action  lies  for  alimony  pendente 
lite.  Geisler  v.  Geisler,  30  Ky.  L.  Rep. 
430,  98  S.  W.  1023  (not  a  final  judg- 
ment); Vine  v.  Vine,  21  R.  I.  190,  42 
Atl.   871. 

78.  Cureton  v.  Cureton,  132  Ga. 
745,  65  S.  E.  65;  Lynde  v.  Lynde,  162 
N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A. 
679,  affirmed  in  181  U.  S.  183,  21  Sup. 
Ct.  555,  45  L.  ed.  810. 

79.  U.  S.— Knapp  v.  Knapp,  59  Fed. 
641.  D.  C. — Davis  v.  Davis,  29  App. 
Cas.  258.  111.— Britton  v.  Chamberlain, 
234  111.  246,  84  N.  E.  895,  affirming 
Chamberlain  v.  Britton,  136  111.  App. 
290;  Dow  v.  Blake,  148  111.  76,  35  N. 
E.  761,  39  Am.  St.  Rep.  156.  Mich- 
Mayer  V.  Mayer,  154  Mich.  386,  117 
N.  W.  890.  Ore.— DeVall  v.  DeVall, 
57  Ore.  128,  109  Pac.  755,  110  Pac.  705. 
R.  I.— Wagner  v.  Wagner,  26  R.  I.  27, 
57  Atl.  1058,  65  L.  R.  A.  81H.  Utah. 
Hunt  v.  Monroe,  32  Utah  428,  91  Pac. 
269. 

80.  Rogers  v.  Rogers,  46  Ind.  App. 
506,  89  N.  E.  901,  92  N.  E.  664. 

In  Allen  v.  Allen.  100  Mass.  373,  the 
court  declares  there  is  a  marked  differ- 
ence between  an  action  for  alimony 
upon  a  decree  of  divorce  a  vinculo  and 
an  action  on  a  divorce  a  mensa.  How- 
ever, the  court  does  not  point  out 
clearly    wherein    this    difference    exists. 

Petition  for  money  due  as  alimony 
is  not  an  independent  proceeding  re- 
quiring personal  service.  Wells  r. 
Wells,    209    Mass.    282.    95    N.    E.    845. 

Under  New  York  statute  plaintiff 
may  apply  to  the  court  without  notice 
to  "the  defendant  for  the  entry  of  judg- 
ment   for    installments    of    alimony    as 
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13.  By  Proceedings  in  Equity. —  If  the  wife  has  exhausted  her 
legal  remedies81  she  may  institute  proceedings  in  equity  to  enforce  a 
decree  of  alimony;  as,  for  example,  to  prevent  fraud  likely  to  defeat 
such  decree;82  to  acquire  control  of  trust  funds;83  to  procure  an 
injunction;84  or  to  procure  the  specific  performance  of  an  agreement 
to  pay  alimony.85 

14.  By  Suit  To  Set  Aside  Fraudulent  Conveyance.  —  a.  In  Gen- 
eral.—  It  is  well  settled  that  a  conveyance  by  the  husband  may  be 
considered  a  fraud  upon  the  right  of  the  wife  to  alimony  and  that 
the  same  may  be  set  aside  by  proceedings  instituted  for  that  purpose.88 


they  accrue.  Thayer  v.  Thayer,  145 
App.  Div.  268,  129  N.  Y.  Supp.  1035. 
Under  Michigan  statute  allowing 
equity  to  modify  decrees  of  alimony, 
an  action  at  law  thereon  is  not  main- 
tainable. Nixon  v.  Wright,  146  Mich. 
231,  109  N.  W.  274. 

81.  Davis  v.  Davis,  29  App.  Cas. 
(D.  C.)  258;  Moore  v.  Moore,  142  App. 
Div.  459,  126  N.  Y.  Supp.  936;  Halsted 
V.  Halsted,  21  App.  Div.  466,  47  N.  Y. 
Supp.  649;  Wetmore  v.  Wetmore,  79 
Hun  268,  29  N.  Y.  Supp.  440,  affirmed, 
149  N.  Y.  520,  44  N.  E.  169,  33  L.  E. 
A.  708;  Miller  v.  Miller,  7  Hun  (N.  Y.) 
208;  Ostrom  v.  Ostrom,  38  Misc.  232, 
77  N.  Y.  Supp.  594. 

A  proceeding  to  enforce  a  decree 
for  alimony  is  not  a  creditor's  bill 
in  a  technical  sense  and  the  exhaus- 
tion of  the  legal  remedy  need  not  be 
shown  as  a  prerequisite  to  relief. 
Harding  v.  Harding,  120  111.  App.  3S9. 

82.  Such  suit  is  maintainable  in 
federal  courts.  Barber  v.  Barber,  21 
How.   (U.  S.)   582,  16  L.  ed.  226. 

83.  Wetmore  v.  Wetmore,  149  N.  Y. 
520,  44  N.  E.  169,  33  L.  E.  A.  708, 
affirming  79  Hun  268,  29  N.  Y.  Supp. 
440;  Moore  V.  Moore,  142  App.  Div. 
439,  126  N.  Y.  Supp.  936;  In  re  Spies, 
92  App.  Div.  175,  86  X.  Y.  Supp.  1043; 
Halsted  v.  Halsted,  21  App.  Div.  466, 
47  N.  Y.  Supp.  649;  McGlvnn  r.  Mc- 
Glynn,  37  Misc.  12,  74  N.  Y.  Supp.  744; 
Miller  v.  Miller,  7  Hun  (X.  Y.)  20S; 
Lakeside  &  M.  H.  E.  Co.  v.  Brennan, 
50  Ohio  St.  589,  34  N.  E.  1089. 

84.  Harding  v.  Harding,  120  111. 
App.  389. 

85.  Fleming  v.  Peterson,  167  111. 
465,  47  N.  E.  755,  affirming  69  111. 
App.  38. 

Judgment  for  alimony  may  be  en- 
forced by  supplement;!!-;,'  proceedings. 
Barker  v.  Dayton,  28  Wis.  367,  under 
statute. 


86.  U.  S.— Smith  v.  New  York  Life 
Ins.  Co.,  57  Fed.  133.  Cal.— Tully  v. 
Tully,  137  Cal.  60,  69  Pac.  700;  Duncan 
v.  Duncan,  6  Cal.  App.  404,  92  Pac.  310. 
Colo.— Ruffenach  v.  Ruffenach,  13  Colo. 
App.  102,  56  Pac.  812.  HI.— Mehan  v. 
Mehan,  203  111.  180,  67  N.  E.  770;  Har- 
per v.  Booker,  52  111.  370.  Ind  —  Huff- 
master  v.  Ogden,  135  Ind.  661,  35  N. 
E.  512;  DeEuiter  v.  DeEuiter,  28  Ind. 
App.  9,  62  N.  E.  100,  91  Am.  St.  Eep. 
107.  la. — Boog  v.  Boog,  78  Iowa  524, 
43  N.  W.  515;  Picket  v.  Garrison,  76 
Iowa  347,  41  N.  W.  38,  14  Am.  St. 
Eep.  220;  Platner  v.  Platner,  66  Iowa 
378.  23  N.  W.  764.  Ky.— May  v.  May, 
33  Ky.  L.  Eep.  193,  109  S.  W.  352; 
Patrick  v.  Patrick,  30  Ky.  L.  Eep. 
1364,  101  S.  W.  328;  Fletcher  v. 
Fletcher,    21    Ky.    L.    Eep.    1302,    54   S. 

!  W.  953;  Cagle  v.  Ford,  19  Ky.  L.  Eep. 

i  386,  40  S.  W.  685;  Davis  v.  Davis,  10 
Ky.  L.  Eep.  493;  Johnson  v.  Johnson, 
8  Ky.  L.  Eep.  600,  2  S.  W.  487.  Me. 
Bailev  v.  Bailev,  61  Me.  361.  Mich. 
Holland  v.  Holland,  121  Mich.  109,  79 
N.  W.  1102.  Minn. — Cochran  p.  Coch- 
ran, 96  Minn.  523.  105  N.  W.  183.  Mo. 
Garesche  v.  McDonald,  103  Mo.  1,  15 
S.  W.  379;  Maze  v.  Griffin,  65  Mo.  App. 
377.  N.  H. — .Tanvrin  v.  Janvrin,  63 
N.  H.  312;  Janvrin  r.  Janvrin,  60  N. 
H.  169.  N.  Y.— Demarest  V.  House. 
91  Hun  290,  36  N.  Y.  Supp.  291.  Ohio. 
Jones  v.  Jones,  Wright  155.  Ore. — 
Weber  v.  Eothchild,  15  Ore.  385,  15 
Pac.  650.  Pa» — Bousbaugh  v.  Bous- 
baugh,  68  Pa.  495.  Tenn. — Nix  v.  Nix, 
10  Heisk.  546;  Boils  v.  Boils,  1  Coldw. 
284;  Brooks  v.  Caughran,  3  Head  464. 
Tex. — Moore  r.  Moore,  59  Tex.  54; 
Bradley  r.  Ramsey  (Tex.  Civ.  App.), 
65  S.  W.  1112.  Vt.—  Green  v.  Adams, 
59  Vt.  002.  10  Atl.  742.  Wash.— Fields 
r.  Fields,  2  Wash.  441,  27  Pac.  267. 
W.  Va  —  Goff  v.  Goff,  60  W.   Va.  9,  53 
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b.  Mode  of  Procedure.  —  As  a  rule  the  wife  must  proceed  by  filing 
a  bill  in  equity  to  have  a  fraudulent  conveyance  set  aside.87  Such 
relief  cannot  be  granted  on  motion,88  nor  can  the  same  be  determined 
in  contempt  proceedings.89  Furthermore,  there  must  be  an  issue  and 
hearing  on  the  merits  before  a  decree  setting  aside  the  conveyance 
can  be  entered.90 

c.  Knowledge  or  Notice.  —  As  in  all  cases  of  fraudulent  convey- 
ances,  transfers  to  purchasers  without  notice  cannot  be  set  aside.91 
However,  mere  knowledge  that  the  parties  are  not  living  together 
harmoniously,92  or  of  the  pendency  of  a  suit  for  divorce,9"  has  been 
held  insufficient  for  this  purpose. 

Furthermore,  the  doctrine  of  lis  pendens  does  not  apply  to  a  suit 
for  alimony.  Such  suit  does  not  relate  to  the  thing  or  property  in 
question,94  even  though  the  lands  of  the  husband  are  described  in 
the  petition.95 

d.  Wife  as  Creditor.  —  A  wife  is  considered  a  creditor  of  her 
husband  in  so  far  as  fraudulent  conveyances  by  the  husband  are  con- 
cerned.96 However,  she  is  not  considered  a  creditor  until  her  judg- 
ment for  alimony97  or  divorce98  is  obtained.99 


S.   E.   769.     Wis. — Richmond  v.   Smith, 
117  Wis.  290,  94  N.  W.  35. 

Conveyance  by  husband  does  not 
incur  a  forfeiture  so  far  as  the  wife 
is  concerned.  Blue  v.  Blue,  38  111.  9, 
87  Am.  Dec.  267. 

87.  Dullard  v.  Phelan,  83  Iowa  471, 
50  N.  W.  204;  Babeock  v.  Babcock,  150 
Mich.  558,  114  N.  W.  352;  Reeg  v. 
Burnham,  55  Mich.  39,  20  N.  W.  708, 
21  N.  W.  431. 

An  action  for  divorce  cannot  be 
joined  with  an  action  to  set  aside  a 
fraudulent  conveyance.  Cummings  v. 
Cummings    (Cal.),   14   Pac.   562. 

But  there  may  with  a  statute  allowing 
the  court  to  award  alimony  and  set 
aside  a  fraudulent  conveyance  stand- 
ing in  the  way  of  the  same.  Chapman 
v.  Chapman,  13  Ind.  396. 

Form  of  Petition. — The  petition 
must  aver  intent  of  husband  to  de- 
prive wife  of  her  right,  or  that 
his  ability  to  pay  was  lessened  or  that 
he  neglected  to  furnish  the  same. 
Ullrich  v.  Ullrich,  68  Conn.  580,  37 
Atl.  393. 

88.  Dullard  v.  Phelan,  83  Iowa  471, 
50  N.  W.  204. 

89.  Ex  parte  Kinsolving,  135  Mo. 
App.  631,  116  S.  W.  1068. 

90.  Zumbriel  v.  Zumbriel,  26  Ky. 
L.  Rep.   1193,  83  S.   W.  598. 

91.  Tuers  v.  Tuers,  131  Cal.  625, 
63  Pac.  1008. 

92.  Du  Bois  v.  First  National  Bank, 
43  Colo.  400,  96  Pac.  169. 
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93.  Russell  v.  Rice,  103  Ga.  310, 
30  S.  E.  37. 

Contra. — Leupert  r.  Shields,  14  Colo. 
App.  404,  60  Pac.  193,  where  grantee 
and  husband  had  agreed  to  marry,  on 
the  procurement  of  the  divorce. 

94.  Feigley   v.    Feigley,    7    Md.    537, 

61  Am.  Dec.   375. 

95.  Sapp  v.  Wightman,  103  111.  150. 

96.  U.  S  —  Clagett  v.  Gibson,  3 
Cranch  C.  C.  359,  5  Fed.  Cas.  No.  2.778. 
Cal. — Kessler  v.  Kessler,  2  Cal.  App. 
509,  83  Pac.  257.  Colo.— Hall  r.  Har- 
rington, 7  Colo.  App.  474,  44  Pac.  365. 
111.— Scott  V.  Magloughlin,  133  111.  33, 
24  N.  E.  1030,  affirming  33  111.  App. 
162;  Tyler  v.  Tyler,  126  111.  525,  21  N. 
E.  616,  9  Am.  St.  Rep.  642.  Ind. 
DeRuiter  v.  DeRuiter,   28  Ind.  App.  9, 

62  N.  E.  100,  91  Am.  St.  Rep.  107. 
Ky.— Campbell  r.  Trosper,  108  Ky.  602, 
57  S.  W.  245;  Speers  v.  Reed,  4  Ky. 
L.  Rep.  894  (abstract).  Md.— Feigley 
V.  Feigley.  7  Md.  537,  61  Am.  Dec.  375. 
Mass. — Chase  v.  Chase,  105  Mass.  385. 
Mo. — Maze  v.  Griffin,  65  Mo.  App. 
377.     Vt.—  Foster  v.  Foster,  56  Vt.  540. 

97.  Ala. — McFaddin  v.  McFaddin, 
134  Ala.  337,  32  So.  719.  Minn- 
Byrnes  v.  Volz,  53  Minn.  110,  54  N.  W. 
942.  Wyo.— Fein  v.  Fein,  3  Wyo.  16, 
13  Pac.  79. 

98.  Barrett    V.    Barrett,    5    Ore.    411. 

99.  Conveyance  may  be  held  void 
if  made  after  husband  commits  adul- 
tery  though  before  the  wife  files  suit 
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e.  Parties  to  Suit.  —  It  is  proper  in  a  suit  to  set  aside  a  fraudulent 
conveyance  made  to  defeat  alimony  to  join  the  grantee  as  a  party 
defendant.1 

f .  Decree.  —  The  court  can  declare  such  conveyance  invalid  only 
as  against  the  rights  of  the  wife,  not  in  so  far  as  the  husband  is 
concerned.2  The  decree  should  be  set  aside  only  to  the  extent  neces- 
sary to  pay  alimony.3  The  court  may  subject  the  land  to  the  pay- 
ment of  alimony,*  or  order  a  sale  of  the  land  for  this  purpose,5  or 
order  that  the  land  be  conveyed  to  the  wife.6 

15.  Effect  of  Delay  in  Enforcement.  —  Relief  in  enforcing  a  decree 
for  alimony  may  be  denied  on  the  ground  of  delay  in  the  enforce- 
ment of  the  same,7  or  in  the  enforcement  of  the  payment  of  alimony 
pendente  lite  because  of  delay  in  the  prosecution  of  the  action.8 

Although  it  is  not  necessary  to  institute  proceedings  to  collect  each 
installment  of  alimony  as  it  accrues,9  the  court  may  refuse  to  enforce 
the  payment  of  arrears  of  long  standing.10 

I.  Modification  and  Setting  Aside  of  Decree  or  Order.  —  1.  Gen- 
eral Rule.  —  It  is  generally  recognized  that  after  the  entry  of  a  decree 
for  alimony  the  same  may  be  modified11  even  after  the  expiration 


for   divorce.     Livermore   v.   Boutell,   11 
Gray   (Mass.)   217,  71  Am.  Dec.  708. 

Such  action  maintainable  though 
cause  for  divorce  did  not  arise  until 
after  the  conveyance  was  made.  Greg- 
ory v.  Filbeck,*'  12  Colo.  379,  21  Pac. 
489. 

1.  HI.— Van  Vleit  v.  DeWitt,  200 
Til.  153,  65  N.  E.  677;  Wren  v.  Moss, 
7  111.  72.  Minn.— Rand  V.  Rand,  103 
Minn.  5,  114  N.  W.  87.  Okla.— Ma- 
harry  v.  Maharry,  5  Okla.  371,  47  Pac. 
1051.  Wis. — Damon  V.  Damon,  28  Wis. 
510. 

Where  the  fraudulent  grantee  is 
made  a  party  to  the  divorce  suit  he  is 
not  a  party  to  the  divorce  proceedings 
and  the  court  may  refuse  to  hear  him 
on  the  question  of  divorce  where  the 
husband  is  in  default.  The  grantee's 
defense  extends  only  to  the  question 
of  alimony  and  the  validity  of  the  con- 
veyance. Bennett  v.  Bennett,  15  Okla. 
286,  81  Pac.  632,  70  L.  R.  A.  864. 

Fraudulent  grantees  cannot  be  made 
parties  to  the  suit  for  divorce.  Cum- 
mings  V.  Cummings  (Cal.),  14  Pac.  562. 

2.  111.— Draper  v.  Draper,  68  111.  17. 
Ky.— Zumbiel  V.  Zumbiel,  29  Ky.  L. 
Rep.  791,  96  S.  W.  542.  Tex.— 
Schultze  ?;.  Schultze  (Tex.  Civ.  App.), 
66  S.  W.  56. 

3.  Huelhnantel  V.  Huellmantel,  124 
Cal.  583,  57  Pac.  582. 

4.  Questel  v.  Questel,  Wright  (Ohio) 


492;  Gardenhire  v.  Gardenhire,  2  Okla. 
484,  37  Pac.  813. 

5l  DeRuiter  v.  DeRuiter,  28  Ind. 
App.  9,  62  N.  E.  100,  91  Am.  St.  Rep. 
107. 

6.  Way  v.  Way,  67  Wis.  662,  31  N. 
W.  15. 

7.  Miller  v.  Miller,  141  Kv.  681,  133 
S.  W.  588;  Franck  v.  Franck,  107  Ky. 
362,   54   S.   W.   195. 

Judgment  for  alimony  does  not  be- 
come dormant  for  failure  to  issue  exe- 
cution. It  is  a  continuing  claim. 
Lemert  V.  Lemert,  25  Ohio  C.  C.  253; 
Watkins  v.  Watkins,  65  L.  J.  P.  75, 
L.  R.  P.  (1896)  222,  74  L.  T.  636,  44 
W.  R.   677. 

8.  Fowler  v.  Fowler,  4  Abb.  Pr.  (N. 
Y.    111. 

9.  Shaffner  v.  Shaffner,  212  111.  492, 
72  N.  E.  447;  Anonymous,  12  Abb.  N. 
C.    (N.   Y.)    160. 

10.  Wright  v.  Wright,  7  Tex.  526. 
Failure   to   apply  to  enforce   alimony 

pendente  lite  does  not  defeat  the  right 
to  sue  for  it  after  disallowance  of  per- 
manent alimony.  Gibson  t?.  Patterson, 
75    Ga.    549. 

The  statute  of  limitations  runs  on 
each  installment  as  it  matures.  Dewey 
v.  Dewey,  151  Mich.  586,  115  N.  W. 
735. 

11.  Ark. — McConnell  v.  MeConnell, 
98  Ark.  193,  136  S.  W.  931.  Colo. 
Stevens  v.  Stevens,  31  Colo.  188,  72  Pac. 
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of  the  term  during  which  the  decree  is  granted.12  This  doctrine  has 
been  recognized  in  reference  to  continuing  alimony,13  alimony  pendente 
iite,14  and  counsel  fees,1"'  though  the  doctrine  has  been  denied  in  ref- 
erence  to  a  final  judgment  for  alimony16  and  alimony  in  gross,17  on 


1061.     111.— Garrett   r.  Garrett,  252  111. 
318,   96    X.    W.    Ssi';    Bobowski   V.   Bob- 
owski. -2V2  111.  .124.  90  N.  E.  361;  O'Cal- 
laghan     r.     0  'Callaghan,    69    111.    552; 
Foote    V.    Foote,    22    111.    425;    Griswold 
r.    Griswold,    111    111.    App.    269.      Ky. 
Sebastian  v.  Rose,  135  Ky.  197,  122  S. 
W.   120.     Me. — Stratton  V,  Stratton,  73 
Me.   481.      Mass.— Smith  V.   Smith,   190 
Mass.    573,    77    N.    E.    522;    Graves    r. 
Graves,    108    Mass.    314.      Minn. — Bar- 
baras    D.    Barbaras.    88    Minn.     105,     92 
N.     W.     522.       Mo.  —  Waters     V.     Wa- 
ters,    49     Mo.     385;     Stark     V.     Stark, 
115     Mo.     App.     436,     91     S.    W.     413. 
Mont.  —  State      V.      Second       Judicial 
Dist.  Court,  31  Mont.  511,  79  Fac.  13. 
Neb.— State    V.    Cook,   51    Neb.    822,   71 
N.  W.  733.    Nev.—  Sheckles  v.  Sheckles, 
3   Nev.   404.     N.   H.— Wallace  v.   Wall- 
ace. 74  N.  H.  256,  67  Atl.  580;  Sheaf e 
v.   Sheafe,   36  N.  H.  155.     N.  J.— Beck 
V.  Beck,  43  N.  J.  Eq.  668,  14  Atl.  812; 
Richmond  v.  Richmond,  2  N.  J.  Eq.  90. 
N.  Y.— Kerr  v.  Kerr,  59  How.  Pr.  255; 
Lvnde   v.  Lynde,  162  N.  Y.  405,  56  N. 
E.   979,   48   L.   R.   A.   679,  affirmed,  181 
U.   S.   183,   21   Sup.   Ct.   555,   45   L.   ed. 
810.  41   App.  Div.  280,  58  N.  Y.  Supp. 
567;   Page  v.  Page,  124  App.  Div.  421, 
108  N.  Y.  Supp.  864;  Walker  v.  Walker, 
21   App.  Div.   219,  47  N.  Y.  Supp.  513, 
reversed,   155   N.  Y.   77,  49   N.   E.   663. 
N.  O.— Taylor  v.  Taylor,  93  N.  C.  418, 
53     Am.    Rep.    460.  *    Ohio. — Fricke    v. 
Fricke,   18   Ohio   C.   C.   433,  10  Ohio   C. 
D.   203.     Pa.— Rieder  v.  Rieder,  21   Pa. 
Super.    488.      R.    L — Ex    parte    Mowry, 
28  R.  I.  242,  66  Atl.  575.     Utah.— Read 
V.    Read,    28    Utah    297,    78    Pac.    675. 
Wash. — Mahncke  v.  Mahncke,  43  Wash. 
425.  86  Pac.  645.   Wis. — Bacon  v.  Bacon, 
43    Wis.    197;    Coad    v.    Coad,    41    Wis. 
23.      Eng. — Jardine    v.    Jardine,    51    N. 
J.   P.  4;   L.  R.   6  P.  D.   213,   30  W.   R. 
91;   Harmnr   r.   Harmar,  32  L.  J.   Mat. 
118,  8  L.  T.  291,  11  W.  R.  750. 

The  presumption  is  that  the  allow- 
ance made  is  alimony  and  subject  to 
alteration;  not  that  it  is  a  division  of 
property.  Blake  r.  Blake,  68  Wis.  303, 
32  N.  W.  48;  Thomas  v.  Thomas,  41 
Wis.  229. 
The  court  cannot  deprive  itself  of 
power    of    alteration.      Thomas    v. 
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Thomas,  41  Wis.  229;  Campbell  v.  Camp- 
bell,  37    Wis.   206. 

Jurisdiction  to  modify  decrees  for 
alimony  is  purelv  statutory.  Sammi? 
V.  Medbury,   14  R.  I.  214. 

12.  Weltv  v.  Weltv,  195  111.  335, 
63  N.  E.  161,  88  Am.  St.  Rep.  208, 
affirming  96  111.  App.  141;  Cole  t'.  Cole, 
142  111.  19,  91  N.  E.  109,  affirming  35 
111   App.   544. 

13.  Kurtz  v.  Kurtz,  38  Ark.  119; 
Miller  v.  Miller,  6  Johns.  Ch.  (N.  Y.) 
91. 

14.  Ga.— McGee  v.  McGee,  10  Ga. 
477.  Ky. — Morrison  v.  Morrison,  10  Ky. 
L.  Rep.  683.  Nev. — Kapp  v.  District 
Court,  31  Nev.  444,  103  Pac.  235.  N. 
Y. — Leslie  v.  Leslie,  11  Abb.  Pr.  (N. 
S.)  311;  Kittle  v.  Kittle,  8  Daly  72; 
Newell  V.  Newell,  27  Misc.  117,  57 
N.  Y.  Supp.  403.  Ohio.— King  v.  King, 
38  Ohio  St.  370.  E.  I.— Vine  V.  Vine, 
21  R.  I.  190,  42  Atl.  871. 

Contra. — Ricketts  v.  Ricketts,  4  Gill 
(Md.),  105;  Longfellow  r.  Longfellow, 
Clarke  Ch.   (N.  Y.)  344. 

15.  Cal.— Rose  v.  Rose,  109  Cal.  544, 
42  Pac.  452.  Del. — Addicks  v.  Addicks, 
1  Marv.  338,  41  Atl.  78.  111.— Whip- 
ple v.  Whipple,  145  111.  App.  228.  la. 
Clyde  V.  Peavy,  74  Iowa  47,  36  N.  W. 
883;  Lake  v.  Lake,  16  Nev.  363.  N.  Y. 
Green  v.  Green,  40  How.  Pr.  465; 
Stampfer  v.  Stampfer,  26  Jones  &  S. 
587,  11  N.  Y.  Supp.  588. 

Under  New  York  statute,  such  al- 
lowance must  be  for  future  services. 
Beadleston  V.  Beadleston,  103  N.  Y. 
402,  8  N.  E.  735,  reversing  9  Civ.  Proc. 
440. 

Increase  can  be  made  only  during  the 
pendency  of  the  action.  Page  v.  Page, 
195  N.  Y.  540,  88  N.  E.  1127,  affirming 
124  App.  Div.  421,  108  N.  Y.  Supp. 
864. 

16.  Wells  v.  Wells,  10  N.  Y.  St. 
248.  See  Mitchell  v.  Mitchell,  20  Kan. 
665,  and  Smith  p.  Smith,  45  Ala.  264, 
to  same  effect. 

Contra,  under  Code  Civ.  Proc,  §1759. 
Hauscheld  V.  Hauscheld,  33  App.  Div. 
296,  53  N.  Y.  Supp.  831,  affirmed,  159 
N.  Y.  570,  54  N.  E.  1094. 

17.  Griswold    v.    Griswold,    111    111. 
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the  ground  that  such  sum  constitutes  a  full  discharge. 

Certain  authorities  declare  it  necessary  to  reserve  the  power  of 
modification  in  the  decree;18  others  deny  this  necessity.19 

A  further  essential  to  such  relief  which  is  universally  agreed  upon 
is  that  there  must  be  a  change  of  circumstances,20  or  newly  discov- 


App.  269;  Barkman  r.  Barkman,  94  111. 
App.  440;  Shaw  v.  Shaw,  59  111.  App. 
268;  Beard  v.  Beard,  57  Neb.  754,  78 
N.  W.  255  (held  allowable  only  as  to 
alimony  payable  in  installments). 
Contra. — Holmes  V.  Holmes,  90  Minn. 
466,  97  N.  W.  147;  Hopkins  v.  Hop- 
kins, 40  Wis.  462. 

18.  Ga  —  Coffee  v.  Coffee,  101  Ga. 
787,  2S  S.  E.  977  (where  alimony  de- 
termined by  agreement).  Mich. — May- 
er v.  Mayer,  154  Mich.  386,  117  N.  W. 
890.  N.  Y—  Cullen  v.  Cullen,  23  Jones 
&  S.  346;  Stahl  v.  Stahl,  59  Hun  621, 
12  N.  Y.  Supp.  854.  R.  I. — Sampson 
v.  Sampson,  16  E.  I.  456.  16  Atl.  711, 
3  L.  R.  A.  349.  Wis.— Bassett  v.  Bas- 
sett,   99   Wis.   344,   74   N.   W.   780. 

19.  Soule  v.  Soule,  4  Cal.  App.  97, 
87  Pac.  205.  See  also:  D.  C. — Alex- 
ander v.  Alexander,  13  App.  Cas.  334; 
Fries  v.  Fries,  1  MacArthur  291.  Ind. 
Tobin  r.  Tobin,  29  Ind.  App.  382,  64 
N.  E.  624.  N.  J. — Rigney  V.  Rigney, 
62    N.    J.   Eq.    8,   49   Atl.   460. 

20.  Ga. — Sumner  v.  Sumner.  123  Ga. 
118,  50  S.  E.  1013.  111.— Parker  V. 
Parker,  61  111.  369;  Warren  v.  Warren, 
101  111.  App.  308.  Ind.— Tobin  r.  To- 
bin, 29  Ind.  App.  382,  64  N.  E.  624. 
la. — Kinney  r.  Kinney,  150  Iowa  225, 
129  N.  W.  826;  Peitzinau  r.  Peitzman, 
147  Iowa  704,  125  N.  W.  218;  Graves 
C.  Graves,  132  Iowa  199,  109  N.  W. 
707;  Ferguson  v.  Ferguson,  111  Iowa 
158,  82  N.  W.  490;  White  v.  White, 
75  Iowa  218,  39  N.  W.  277;  Reid  v. 
Roid,  74  Iowa  681,  39  N.  W.  102; 
Wilde  v.  Wilde,  36  Iowa  319;  Fisher 
v.  Fisher,  32  Iowa  20.  Ky. — Gerrein 's 
Admr.  v.  Berry,  30  Ky.  L.  Pep.  978, 
99  S.  W.  944;  Bristow  r.  Bristow,  21 
Ky.  L.  Rep.  481,  51  S.  W.  819.  Mich. 
Chandler  v.  Chandler,  24  Mich.  176; 
Perkins  v.  Perkins,  12  Mich.  456.  Neb. 
Chambers  v.  Chambers,  75  Neb.  850, 
106  N.  W.  993.  N.  Y.— TTalsted  V. 
Halsted,  5  Duer  659;  Noble  v.  Noble, 
20  App.  Div.  395,  46  N.  Y.  Supp.  820, 
5  N.  Y.  Ann.  Cas.  1  ;  Simonds  V.  Si- 
monds.  57  Hun  290.  10  N.  Y.  Supp. 
606;   Kunze   V.  Kunze,  53   N.  Y.  Supp. 


938,  5  N.  Y.  Ann.  Cas.  8.  N.  C— 
Moore  v.  Moore,  131  N.  C.  371,  42 
S.  E.  822;  Rogers  v.  Vines,  28  N.  C. 
293.  S.  D.— Vert  v.  Vert,  3  S.  D.  619, 
54  N.  W.  655. 

Reservation  of  right  to  modify  does 
not  enlarge  the  power  of  the  court 
so  that  modification  without  change  of 
circumstances  can  be  made.  Weld  v. 
Weld,   28   Minn.   33,   8   N.   W.  900. 

In  the  following  cases,  the  changes 
were  held  sufficient  to  warrant  relief: 
N.  J.— Foote  v.  Foote  (N.  J.  Eq.),  6S 
Atl.  467,  husband's  income  increasing. 
N.  Y.— Kerr  v.  Kerr,  9  Daly  517  (di 
minishing  needs  of  wife) ;  Forrest  v. 
Forrest,  5  Bosw.  672  (increasing  neces- 
sities of  wife).  Eng. — Rogers  v.  Rog- 
ers, 34  L.  J.  (P.  M.  &  A.)  87  (delay 
in   prosecuting   suit). 

Sigel  v.  Sigel,  28  Abb.  N.  C.  303, 
19  N.  Y.  Supp.  906,  held  that  where 
wife  postponed  trial  by  demanding 
jury,  alimony  pendente  lite  might  be 
discontinued. 

Rule  is  otherwise  if  husband  causes 
delay  by  demanding  jury.  Ulbricht  v. 
v.  Ulbricht,  S9  Hun  479,  35  N.  Y. 
Supp.    324. 

Subsequent  marriage  of  wife  is  no 
ground  for  relieving  husband  from  pay- 
ment of  alimony.  Shepherd  v.  Shep- 
herd, 1  Hun  (N.  Y.)  240,  3  Thomp. 
&  C.  715,  affirmed,  58  N.  Y.  641. 
Contra.  —  111.  —  Stillman  V.  Stillman,  7 
HI.  App.  524,  reversed  in  99  111.  196. 
Mass. — Southworth  v.  Treadwell.  168 
Mass.  511,  47  N.  E.  93.  Ohio.— King 
V.   King,   38   Ohio   Stt   370,   dictum. 

Also,  semble,  Britton  v.  Chamberlain, 
234  111.  246,  84  N.  E.  895,  affirming 
136  111.  App.  290. 

Subsequent  marriage  of  husband, 
held  no  ground  for  reduction,  in  State 
v.  Brown,  31  Wash.  397,  72  Pac.  86, 
62   L.   R.   A.  974. 

See  also  Mowbray  r.  Mowbray,  136 
App.  Div.  513,  121  N.  Y.  Supp.  45, 
under  statute  (Code  Civ.  Proc,  $1771, 
as  amended  by  laws.  1904.  c.  339) 
making  it  mandatory  to  annul  alimony 
if   wife    remarries. 

In    the   following   cases,   the   changes 
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ered     Pacts,21    to    warrant    such    relief,22    or   it    cannot    be    granted. 

2.  Process  or  Notice.  —  It  appears  proper  and  necessary  to  give 
the  adverse  party  due  notice  of  an  application  for  the  modification 
of  a  decree  for  alimony.23 

3.  Pleadings  and  Procedure.  —  As  a  rule  either  party  may  apply 
for  a  modification  of  a  decree  for  alimony.24  The  question  is  generally 
raised  by  a  petition25  in  the  court  which  granted  the  original  decree.26 
However,  the  question  may  be  raised  on  an  application  for  the  en- 
forcement of  the  original  decree,27  or  on  a  petition  to  make  a  decree 
of  divorce  nisi  absolute,28  or  by  an  independent  suit.20 


were  held  insufficient:  Ky.— Hill  V. 
Hill,  7  Ky.  L.  Rep.  747,  dismissal  of 
wife's  petition  for  divorce  as  to  ali- 
mony pendente  lite.  N.  J. — Barrett  V. 
Barrett,  41  N.  J.  Eq.  139,  3  Atl.  689, 
reduction  of  husband's  business.  N.  Y. 
Forrest  V.  Forrest,  3  Bosw.  661  (sub- 
sequent immorality  of  wife,  after  di- 
vorce). Pa.— Stork  V.  Stork,  11  Phila. 
324,  2  W.  N.  C.  336,  33  Leg.  Int.  84. 
But  see  Cariens  v.  Cariens,  50  W. 
Va.  113,  40  S.  E.  335,  55  L.  R.  A.  930, 
where  subsequent  adultery  of  wife  aft- 
er divorce  a  mensa  was  held  ground  for 
discharge  of  alimony.  G.  v.  G.,  67  N. 
J.   Eq.  30,  56  Atl.  736,  is  to  same  ef- 

fect- 

Alimony  pendente  lite  was  suspended 

for  adulterv  since  allowance  in  Gold- 
smith   v.    Goldsmith,    6    Mich.    285. 

Assignment.— Cohen  v.  Cohen,  150 
Cal.  99,  88  Pac.  267,  held  that  assign- 
ment of  alimony  does  not  affect  power 
to    modify. 

This  fact  was,  however,  taken  into 
account  in  Meissner  v.  Bergman,  11 
Ohio   C.   C.   539,   5   Ohio   Cir.   Dec.   225. 

21.  Ga. — Jennison  v.  Jennison,  136 
Ga  20"  71  S.  E.  244.  la. — Crockett 
V.  Crockett,  132  Iowa  388,  106  N.  W. 
944.  Minn.— Weld  V.  Weld,  28  Minn. 
33,  8  N.  W.  900;  Semrow  v.  Semrow,  23 
Minn.  214.  N.  Y. — Straus  r.  Straus, 
60  Hun  580,  14  N.  Y.  Supp.  671.  Wis. 
Hopkins   r.   Hopkins,   40   Wis.   462. 

22.  Retrospective  statute  allowing 
subsequent  changes  as  to  prior_  decree 
of  alimony  was  held  unconstitutional  in 
Livingston  V.  Livingston,  74  App.  Div. 
261  77  N.  Y.  Supp.  476,  11  N.  Y.  Ann. 
Cas.  292;  173  N.  Y.  377,  66  N.  E.  123, 
93  Am.  St.  Rep.  600,  61  L.  R.  A.  800. 
Contra.  —  Tonjes  v.  Tonjes,  14  App. 
Div.  542,  43   N.  Y.  Supp.  941. 

Alimony  fixed  by  agreement  may  be 
modified  according  to  the  following 
cases:      Ark.— Pryor  v.  Pryor,   88  Ark. 
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302,  114  S.  W.  700.  Ga.— Jennison  v. 
Jennison,  136  Ga.  202,  71  S.  E.  244. 
Ky. — Parsons  v.  Parsons,  26  Ky.  L. 
Rep.  256,  80  S.  W.  1187.  Minn.— War- 
ren v.  Warren,  133  N.  W.  1009. 

According  to  Pryor  v.  Pryor,  supra, 
such  modification  can  be  made  only  in 
reference    to   the   enforcement   thereof. 

Semhle,  such  alimony  can  be  modi- 
fied only  for  fraud  or  mistake  (Law 
V.  Law,  64  Ohio  St.  369,  60  N.  E.  560); 
at  least,  after  the  term  at  which  the 
original  decree  was  made  (Stanfield  v. 
Stanfield,   22  Okla.   574,   98   Pac.   334). 

Such  agreement  may  be  set  aside  for 
fraud.  Griswold  v.  Griswold,  111  111. 
App.  269. 

23.  Gregg  v.  Gregg,  3  Ind.  305: 
Sheafe  v.  Sheafe,  36  N.  H.  155. 

24.  Ark.— Kurtz  v.  Kurtz,  38  Ark. 
119.  Mich.— Cole  v.  Cole,  144  Mich. 
346,  108  N.  W.  74.  Neb.— Cizek  r. 
Cizek,  76  Neb.  797,  107  N.  W.  1012. 

25.  Mich.— Cole  v.  Cole,  144  Mich. 
346,  108  N.  W.  74.  N.  J.— Rigney  v. 
Rignev,  62  N.  J.  Eq.  8,  49  Atl.  460: 
Snover  v.  Snover,  13  N.  J.  Eq.  261. 
N.   Y.— Paff  v.   Paff,   Hopk.   Ch.   584. 

26.  Alderson  v.  Alderson,  84  Iowa 
198,  50  N.  W.  671;  Guess  V.  Smith 
(Miss.),  56  So.  166. 

After  appellate  court  orders  payment 
of  alimony,  the  petition  for  modifica 
tion  should  be  addressed  to  the  lower 
court.  Meissner  c.  Meissner,  11  Ohio 
C.  C.   1,  5  Ohio  Cir.  Dec.  305. 

27.  Craig  V.  Craig,  163  111.  176,  45 
N.   E.   153. 

28.  Sparhawk  v.  Sparhawk,  120 
Mass.    390. 

29.  Guess  V.  Smith  (Miss.),  56  So. 
166;  Olney  v.  Watts,  43  Ohio  St.  499, 
3   N.   E.   354. 

Motion  should  be  made  in  original 
suit.  Corder  v.  Speake,  37  Ore.  105, 
51   Pac.   647. 
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The  court  may  refuse  to  modify  the  decree  where  the  husband  has 
removed  from  the  jurisdiction,  until  he  again  places  himself  within 
the  court's  jurisdiction.30 

4.  Hearing.  —  It  is  preferable  that  the  hearing  on  an  application 
for  reduction  of  alimony  should  take  place  before  the  judge  who  ren- 
dered the  prior  decree.31  Trial  by  reference  is  discountenanced  be- 
cause the  matter  rests  peculiarly  within  the  discretion  of  the  court."2 
When  necessary  the  court  may  require  the  appearance  of  the  parties.33 

All  relevant  evidence  should  be  received,  including  evidence  re- 
ceived at  the  original  trial,  or  which  might  have  been  presented  by 
the  exercise  of  due  diligence.34  Furthermore,  either  party  may  intro- 
duce evidence  and  cross-examine  witnesses.35 

5.  Decree.  —  The  court  may  modify  alimony,  whenever  such  modi- 
fication is  proper,  by  changing  the  same  in  any  manner  consistent 
with  equitable  principles.36  A  finding  of  facts  is  unnecessary.57  The 
court  may  convert  alimony  payable  in  installments  into  alimony  in 
gross,38  or  vice  versa.39  The  court  may  absolve  the  husband  from  all 
further  liability,40  or  suspend  the  same.41 

6.  Appeal.  —  The  right  to  appeal  from  a  decree  of  modification  of 
an  order  for  alimony  is  recognized.42 


30.  Sibley  v.  Sibley,  66  App.  Div. 
552,  73  N.  Y.  Supp.  244. 

Failure  to  pay  accrued  alimony  will 
not  prevent  a  reduction  of  future  ali- 
mony. Craig  v.  Craig,  163  111.  176,  45 
N.  E.  153. 

But  see  Moore  v.  Moore,  131  N.  C. 
371,  42  S.  E.  822. 

Death  of  wife  will  not  prevent  a 
reduction  of  alimony.  Gerrein's  Admr. 
v.  Michie,  28  Ky.  L.  Rep.  1193,  91 
S.  W.  252. 

31.  Mincer  v.  Kohnert,  163  Mich. 
628,  128  N.  W.  734. 

32.  Gerrein's  Admr.  v.  Berry,  30 
Ky.  L.  Rep.  978,  99  S.  W.  944. 

33.  Jacobson  r.  Jacobson,  12  Civ. 
Proc.   (N.  Y.)   198. 

34.  Ela  v.  Ela,  63  N.  H.  116. 

35.  Bacon  v.  Bacon,  34  Wis.  594; 
McPike  v.  McPike,  10  111.  App.  332 
(held  there  may  be  a  change  of 
venue). 

36.  Wheeler   v.   Wheeler,   18   111.   39. 

37.  Barbaras  p.  Barbaras,  88  Minn. 
105,  92   N.   W.   522. 

38.  Cal. — Huellmantel  r.  Huellman- 
tel,  124  Cal.  583,  57  Pac.  582.  la. 
Holm  v.  Holm,  151  Iowa  159,  130  N. 
W.  912.  Wash.— Trumble  v.  Trumble, 
26  Wash.  133,  66  Pac.  124;  King  v. 
Miller,  10  Wash.  274,  38  Pac.  1020. 

39.  Cohen  v.  Cohen,  150  Cal.  99,  88 
Pac.    267. 

40.  111.— Stillman  v.  Stillman,  99  111. 


196,  39  Am.  Rep.  21.  Minn.— Smith 
v.  Smith,  77  Minn.  67,  79  N.  W.  648. 
N.  Y. — Comstock  v.  Comstock,  49  Misc. 
599.   99   N.   Y.   Supp.   1057. 

41.  Ronan  v.  Ronan,  32  Misc.  467, 
66  N.  Y.  Supp.  799;  Lusk  v.  Lusk,  31 
Misc.  312,  65  N.  Y.  Supp.  401. 

Blake  v.  Blake,  70  Wis.  238,  35  N. 
W.  551,  held  it  improper  to  require  wife 
to  give  up  security  for  alimony. 

Security  for  alimony  may  be  re- 
quired by  subsequent  order.  Wright 
V.  Wright,  74  Wis.  439,  43  N.  W.   145. 

On  application  for  modification,  hus- 
band cannot  raise  the  question  that  the 
decree  did  not  give  him  the  right  to 
visit  the  children.  Griswold  v.  Gris- 
wold,    111    111.    App.    269. 

Court  cannot  amend  original  decree 
of  divorce  by  adding  a  reservation  of 
the  question  of  alimonv.  O'Brien  v. 
O'Brien,  124  Cal.   422,  57  Pac.  225. 

Judgment  without  reservation  of 
power  to  modify  alimony  .  cannot  be 
modified  by  the  insertion  of  such  pro- 
vision. Livingston  v.  Livingston,  46 
App.  Div.  18,  61  N.  Y.  Supp.  299,  7 
Ann.  Cas.  178. 

42.  Mich.— Smith  v.  Smith,  139 
Mich.  133,  102  N.  W.  631.  Neb.— State 
v.  Cook,  51  Neb.  822,  71  N.  W.  733. 
N.  Y. — Livingston  v.  Livingston,  L73 
N.  Y.  377,  66  N.  E.  123,  93  Am.  St. 
Rep.  600,  61  L.  R.  A.  800,  affirming  74 
App.    Div.    201,    77    N.    Y.    Supp.    476, 
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J.  Setting  Aside  op  Decree  or  Order.  —  Setting  aside  of  a  de- 
cree for  alimony  differs  from  a  modification  of  the  same  in  this,  -that 
a  setting  aside  makes  the  same  inoperative  ah  initio  and  is  retrospec- 
tive, whereas  a  modification  looks  only  to  the  future. 

A  decree  in  reference  to  alimony,"43  or  counsel  fees,41  may  be  set 
aside  for  fraud  or,  undoubtedly,  for  other  good  cause  shown.45 

K.  Abatement  and  Revival.  —  At  common  law,  an  order  for  ali- 
mony abates  with  the  death  of  the  husband,40  or  of  either  party.47 
In  numerous  decisions,  it  has  been  held  that  an  order  for  alimony 
abates  with  the  death  of  the  wife,48  or  of  the  husband,49  or  upon 
a  reconciliation  between  the  parties.50  The  right  to  alimony  pendente 
lite  ceases  with  the  termination  of  the  suit,51  except  in  cases  wherein 


11  N.  T.  Ann.  Cas.  292;  Davis  v. 
Davis,  78  App.  Div.  500,  79  N.  Y. 
Supp.    621. 

Under  Nevada  statute  an  order  in- 
creasing alimony  pendente  lite  is  not 
appealable.  Kapp  v.  Kapp,  31  Nev. 
70,    99    Pac.    1077. 

Waiver. — Acceptance  of  part  of  re- 
duced alimony  is  not  a  waiver  of  the 
right  to  appeal  from  the  order  modi- 
fying the  original  order.  Horn  v.  Horn, 
142  App.  Div.  848,  127  N.  Y.  Supp. 
448. 

43.  See  also  Kessinger  v.  Schrader, 
79  Kan.  23,  98  Pac.  236;  Ex  parte 
Smith,  74  Kan.  452,  87  Pac.  189. 

Relief  denied  in  Conrad  v.  Conrad, 
20  Ky.  L.  Rep.  1259,  49  S.  W.  180. 

Judgment  for  temporary  alimony 
cannot  be  vacated  because  based  on 
fraudulent  testimony.  Mengel  v.  Men- 
gel,  145  Iowa  737,  120  N.  W.  72,  122 
N.    W.    899. 

44.  Poe  V.  Poe,  93  Ark.  426,  124 
S.  W.  1029;  Glass  V.  Glass,  4  Cal.  App. 
604,   88   Pac.   734. 

45.  Reconciliation  of  parties  will 
not  enable  the  wife  to  set  aside  order 
for  counsel  fees.  People  v.  District 
Court  of  Second  Judicial  District,  21 
Colo.    251,    40    Pac.    460. 

Mortgage  obtained  by  duress  in  sat- 
isfaction of  alimony  can  be  voided  only 
by  action,  not  by  motion  in  the  divorce 
suit.     Semrow  v.  Semrow,  23  Minn.  214. 

There  may  be  a  stay  of  execution  on 
decree  for  alimony.  Houston  v.  Hous- 
ton, 4  Ind.  139. 

46.  Murphy  v.  Moyle,  17  Utah  113, 
53  Pac.  1010,  70  Am.  St.  Rep.  767. 

47.  Seibly  v.  Ingham  Circuit  Judge, 
105   Mich.   584,  63   N.  W.   528. 

48.  Ark.— Casteel  v.  Casteel,  38  Ark. 
477.      Md. — Wallingsford    v.    Wallings- 
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ford,  6  Har.  &  J.  485.  N.  0.— Tavlor 
v.  Taylor,  93  N.  C.  418,  53  Am.  Rep. 
460;  Rogers  v.  Vines,  28  N.  C.  293. 
Term. — McCollum  v.  MeCollum,  1 
Heisk.   565. 

Contra,  Gerrein  's  Admr.  v.  Michie, 
28  Ky.  L.  Rep.   1193,  91   S.  W.  252. 

In  Dinet  P.  Eigenmann,  80  111.  274, 
it  was  held  that  a  claim  was  not  re- 
leased by  wife's  death,  but  same  must 
be  revived  before  execution  can   issue. 

This  question,  under  statute,  depends 
on  nature  and  terms  of  decree.  Mur- 
phy v.  Moyle,  17  Utah  113,  53  Pac. 
1010,  70  Am.  St.  Rep.   767. 

49.  Ark.— Casteel  v.  Casteel,  38  Ark. 
477.  la. — O'Hagan  v.  O'Hagan's  Exr., 
4  Iowa  509.  Ky.— Glenn  v.  Glenn,  7  T. 
B.  Mon.  285.  Mich. — Wagner  v.  Wag- 
ner, 132  Mich.  343,  93  N.  W.  889; 
Shafer  v.  Shafer,  30  Mich.  163.  N.  Y. 
Kellogg  v.  Stoddard,  89  App.  Div.  137, 
84  N.  Y.  Supp.  1015,  reversing  40  Misc. 
92,  81  N.  Y.  Supp.  271.  N".  C— Tav- 
lor v.  Tavlor,  93  N.  C.  418,  53  Am.  Rep. 
460;  Rogers  v.  Vines,  28  N.  C.  293. 
Va. — Francis  v.  Francis,  31   Gratt.  283. 

50.  Wallingsford  v.  Wallingsford,  6 
Har.  &  J.  (Md.)  485;  Taylor  v.  Tay- 
lor, 93  N.  C.  418,  53  Am.  Rep.  460; 
Rogers  v.  Vines,  28  N.  C.  293. 

51.  Cal. — Smith  V.  Superior  Court, 
136  Cal.  17,  68  Pac.  100;  Langan  v. 
Langan,  91  Cal.  654,  27  Pac.  1092;  Kess- 
ler  v.  Kessler,  2  Cal.  App.  509,  83  Pac. 
257.  Ga.— Stoner  v.  Stoner,  134  Ga. 
368,  67  S.  E.  1030;  Berry  v.  Berry,  9S 
Ga.  393,  25  S.  E.  503.  111.— Chestnut 
V.  Chestnut,  77  111.  346.  La. — State 
ex  rel.  Hill  v.  Judge  of  Civil  Dist. 
Court,  114  La.  44,  38  So.  14.  N.  Y. 
Anonymous,  15  Abb.  Pr.  (N.  S.)  307; 
Moncrief  v.  Moncrief,  15  Abb.  Pr.  187. 
Pa — Parfrey     v.     Parfrey,     2     C.     P. 
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the  suit  is  dismissed  by  the  husband.52  Furthermore,  the  right  to 
revive  a  right  to  alimony  has  been  denied.53 

It  has  been  held  that  the  administrator  of  the  deceased  wife  can- 
not recover  arrears  of  alimony  due  at  the  time  of  the  death  of  the 
wife,51  and  that  after  the  death  of  the  husband  the  alimony  cannot 
be  made  a  charge  on  the  husband's  estate.65 

L.  Appeal  and  Error.  —  Many  authorities  recognize  the  right  of 
appeal  from  orders  granting  permanent  alimony56  or  alimony  pendente 


257.  Tex.— Wright  v.  Wright,  6  Tex. 
29.  Eng.— Dunn  v.  Dunn,  L.  E.  13  P. 
D.    91. 

The  court  in  the  final  decree  may 
make  provision  of  a  temporary  nature 
to  secure  the  support  of  the  wife  and 
children  between  the  final  decree  and 
compliance  with  the  decree  as  to  per- 
manent alimony.  Delor  v.  Donovan, 
157  Mich.   587,   122   N".  W.   196. 

52.  Waters  v.  Waters,  49  Mo.  385; 
Shepard  v.  Shepard,  99  App.  Div.  308, 
90   N.   Y.   Supp.    982. 

Counsel  Fees. — Cannot  be  allowed 
after  husband's  death,  where  contest 
as  to  property  rights.  Strickland  v. 
Strickland,  80  Ark.  451,  97  S.  W.  659. 

But  it  was  held  in  Ballard  v.  Caper- 
ton,  2  Mete.  (Ky.)  412,  that  death  of 
wife  before  trial  is  of  no  effect  as  to 
liability   of   the    husband. 

53.  Swan  v.  Harrison  2  Coldw. 
(Tenn.)    534. 

54.  Stones  v.  Cooke,  8  Sim.  321n, 
5  Eng.  Eeprint  127,  reversing  3  L.  J., 
Ch.  225. 

But,  if  the  wife  has  been  compelled 
to  contract  debts,  the  administrator 
may  recover  for  the  benefit  of  cred- 
itors. Bousbough  r.  Bousbough,  68  Pa. 
495. 

Stones  v.  Cooke,  3  L.  J.  Ch.  (Eng.) 
225,  held  that  a  bill  in  equity  lies  for 
arrears  of  alimony  after  death  of  wife. 

55.  Whitney  v.  Whitney  Elevator  & 
Warehouse  Co.,  183  Fed.  678,  106  C. 
C.  A.  28,  affirming  decree  180  Fed.  187 
(except  by  consent  of  parties). 

Wife  may  enforce  claim  against  hus- 
band's estate,  not  by  motion  in  the  di- 
vorce suit  that  the  administrator  be 
ordered  to  pay  the  judgment.  Appeal 
.of   Guenther,   40   Wis.   115. 

Remarriage  of  wife  does  not  abate 
alimony.  See  Arment  v.  Arment 
(Iowa),  134  N.  W.  616. 

Marriage  of  wife  does  not  abate  ali- 
mony, but  may  be  ground  for  reducing 
same.     King   v.   King,   38   Ohio   St.  370. 

Husband  'a  executor  cannot  be  forced 


to  pay  wife's  counsel  fee.  But,  quaere, 
may  counsel  prove  against  estate  as 
for  necessaries?  McCurlev  v.  McCur- 
ley,  60  Md.   185,  45  Am.  Rep.  717. 

When  husband  has  resisted  enforce- 
ment of  alimony  till  his  death,  his  ad- 
ministrator cannot  secure  reduction  of 
accrued  alimonv.  Rigney  v.  Rigney, 
62   N.   J.   Eq.   8,   49   Atl.   460. 

56.  Ark. — Bauman  r.  Bauman,  18 
Ark.  320,  68  Am.  Dec.  171.  Colo.— 
Mercer  v.  Mercer,  13  Colo.  App.  237, 
51  Pac.  750.  Fla.— TTndprwood  v.  Un- 
derwood, 12  Fla.  434.  111. — Anderson 
V.  Anderson,  124  111.  App.  613;  Earle 
v.  Earle.  75  111.  App.  351.  la.— Wal- 
ston  v.  Walston,  126  N.  W.  145.  Ky. 
Alderson  v.  Alderson's  Guardian,  113 
Ky.  830,  69  S.  W.  700;  Davis  v.  Davis, 
86  Kv.  32,  4  S.  W.  822;  Beall  v.  Beall, 
80  Ky.  675,  4  Ky.  L.  Rep.  652;  Boggess 
v.  Boggess,  4  Dana  307;  Thompson  v. 
Thompson,  27  Ky.  L.  Rep.  516,  85  S. 
W.  730;  Donnelly  v.  Donnelly,  25  Ky. 
L.  Rep.  1543,  78  S.  W.  182;  Greer  v. 
Greer,  25  Ky.  L.  Rep.  655,  76  S.  W. 
166,  rehearing  denied,  25  Ky.  L.  Rep. 
1247,  77  S.  W.  703;  Fletcher  v. 
Fletcher,  21  Ky.  L.  Rep.  1303,  54 
S.  W.  953;  Masterson  V.  Master- 
son,  20  Ky.  L.  Rep.  651,  46  S.  W. 
20;  Beeler  v.  Beeler,  19  Ky.  L.  Rep. 
1936,  44  S.  W.  136;  Tuggles  v.  Tuggles, 
17  Ky.  L.  Rep.  221,  30  S.  W.  875; 
Morrison  v.  Morrison,  10  Ky.  L.  Rep. 
683;  Fisher  v.  Fisher,  10  Ky.  L. 
Rep.  283;  Caskey  v.  Caskey,  4  Ky. 
L.  Rep.  726,  811.  Mich.— Tavlor  v. 
Gladwin,  40  Mich.  232.  Mo.— Elliott 
v.  Elliott,  135  Mo.  App.  42,  115  S.  W. 
486;  Motley  V.  Motley,  93  Mo.  App. 
473,  67  S.  W.  741;  Mangels  v.  Mangels, 
6  Mo.  App.  481.  Neb.— State  v.  Cor- 
nish, 48  Neb.  614,  67  N.  W.  4S1.  N.  Y. 
Kamp  v.  Kamp,  5  Jones  &  S.  241. 
Ohio.— Fiesler  v.  Fiesler,  83  Ohio  St. 
200,  93  N.  E.  899;  Cox  v.  Cox,  19 
Ohio  St.  502,  2  Am.  Rep.  415;  Law 
v.  Law.  15  Ohio  C.  C.  409,  8  Ohio  Cir. 
Dec.   314.     S.  D.— Drake  v.  Drake,   131 
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lite/'7  Others  deny  the  right  of  appeal  as  to  alimony  in  general,58  or 
as  to  alimony  pendente  lite  prior  to  the  appeal  from  the  final  judg- 
ment."9 

When  appeals  are  allowed,  the  presumption    is    in    favor    of    the 


N.  W.  294;  Tuttle  r.  Tuttle,  26  S.  D. 
306,  545,  128  N.  W.  695;  Pollock  v.  Pol- 
lock, 9  S.  D.  48,  68  N.  W.  176.  Tenn. 
McBee  v.  McBee,  1  Heisk.  558.  Wash. 
State  v.  Yakey,  48  Wash.  419,  93  Pac. 
928. 

Appeal  denied  as  to  accrued  alimony 
in  Pearson  r.  Pearson,  Peck  (Tenn.)  27. 

For  a  review  of  state  statutes  on  this 
question,  see  Eickhoff  t\  Eickhoff,  27 
Colo.    380,    61    Pac.    225. 

57.     Ark. — Shirey  r.  Shirey,  79  Ark. 
473,  96   S.   W.   164;   Casteel   v.   Casteel, 
38    Ark.    477.      Cal. — Robinson   r.    Rob- 
inson,   158   Cal.   117,   110   Pac.   112;   Ex 
parte    Joutsen,    154    Cal.    540,    98    Pac. 
391;    Turner    v.    Turner,    80    Cal.    141, 
22  Pac.   72;   Sharon   V.   Sharon,   67  Cal. 
185,  7  Pac.  456,  635,  8  Pac.  709;  Kess- 
ler  v.  Kessler,  2  Cal.  App.  509,  83  Pac. 
257.      Colo.— Eickhoff    V.    Eickhoff,    29 
Colo.  295,  68  Pac.  237,  93  Am.  St.  Eep. 
64;   People  v.  District  Court  of  Second 
Judicial    Dist.,    21    Colo.    251,    40    Pac. 
460;    Daniels    v.    Daniels,    9    Colo.    133. 
10  Pac.  657.    Ga.— Stokes  v.  Stokes,  126 
Ga.   804,   55   S.    E.    1023;    Dougherty   v. 
Dougherty,   126   Ga.   33,   54   S.   E.   811; 
Bender   v.    Bender,    98    Ga.    717,    25    S. 
E.   924;    Besore   v.  Besore,   49   Ga.   378. 
Ill—  Foss  v.   Foss,   100  111.   576;   Cutler  j 
v.  Cutler,  88  111.  App.  464.     Ind.— Sel- 
lers v.   Sellers,   141   Ind.   305,   40  N.   E. 
699;    Harrell   v.    Harrell,    39    Ind.    185. 
Ky. — Lochnane    v.    Lochnane,    78    Ky. 
467.     La.— Dale  v.  Hauer,  109  La.  711, 
33  So.  741.     Md.— Chappell  v.  Chappell, 
86  Md.  532,  39  Atl.  984.     Mich.— Breen 
v.    Breen,    159    Mich.    389,    123    N.    W. 
1106.      Mo.— State    v.    Seddon,    93    Mo. 
520,    6   S.    W.   342;    Marx   V.   Marx,   94 
Mo.    App.    172,    67    S.   W.   934;    Motlev 
v.   Motlev,   93  Mo.  App.  473,   67  S.   W. 
741.      N."  Y  — Leslie   r.   Leslie,    6    Abb. 
Pr.     (N.    S.)     193.      N.    C— Barker    v. 
Barker,   136   N.   C.   316,   48   S.   E.   733; 
Schonwald      v.    Schonwald,    62    N.    C. 
215;    Lynch    v.    Lynch,    62    N.    C.    46; 
Taylor  v.  Taylor,  46  N.   C.  528.     Ohio. 
King    V.    King,    38    Ohio    St.    370.      S. 
C. — Messervy    v.    Messervy,    79    S.    C. 
58,   60   S.   E.   692. 
Appeal   as   to    counsel    fees   allowed. 
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Louden    v.    Louden,    65    How.    Pr.    (N. 
Y.)    411. 

On  appeal  from  order  denying  new 
trial,  the  propriety  of  an  allowance  of 
temporary  alimony  will  not  be  re- 
viewed. Williams  V.  Williams,  6  S.  D. 
284,  61   N.   W.   38. 

58.  Me.— Russell  v.  Russell,  69  Me. 
336;  Call  V.  Call,  65  Me.  407;  Hender- 
son v.  Henderson,  64  Me.  419.  Pa. 
Breinig  v.  Breinig,  26  Pa.  161.  Tenn. 
Pearson  v.  Pearson,  Peck.  27.  Tex. 
Williams  v.  Williams  (Tex.  Civ.  App.), 
125  S.  W.  937,  1119.  Utah.— Blair  v. 
Blair,  121  Pac.  19,  review  as  to  amount 
denied. 

59.  Ala. — Jordan  v.  Jordan,  57  So. 
436;  Lawrence  r.  Lawrence,  141  Ala. 
356,  37  So.  379.  Idaho.— Wyatt  V.  Wy- 
att,  2  Idaho  219,  10  Pac.  228.  La. 
Malony  v.  Malony,  9  Rob.  116.  Me. 
Call  i?.  Call,  65  Me.  407.  Mich  — 
Haines  v.  Haines,  35  Mich.  138.  N. 
Y.— Moncrief  v.  Moncrief,  10  Abb.  Pr. 
315.  N.  C— Earp  v.  Earp,  54  N.  C.  118. 
Okla.— State  v.  Cullison,  120  Pac.  660. 
Ore.— Clay  v.  Clay,  56  Ore.  538,  108  Pac. 
119,  rehearing  denied,  109  Pac.  129. 

Appeal  to  court  of  appeals  denied. 
Eickhoff  v.  Eickhoff,  14  Colo.  App.  127, 
59    Pac.    411. 

Appeal  lies  from  denial  of  alimony. 
Smith  v.  Smith,  151  Mo.  App.  649,  132 
S.  W.  312;  Adams  V.  Adams,  49  Mo. 
App.  592. 

Appeal  lies  from  refusal  to  grant  ali- 
mony pendente  lite.  Ky. — Campbell  v. 
Campbell,  21  Ky.  L.  Rep.  19,  50  S.  W. 
849.  La. — Carroll  V.  Carroll,  48  La. 
Ann.  835,  19  So.  872,  distinguishing 
Suberville  V.  Adams,  47  La.  Ann.  68, 
16  So.  652.  N.  C — Schonwald  v.  Schon- 
wald, 62  N.  C.  215. 

Contra.  —  Campbell  v.  Campbell, 
(Tenn.   Ch.  App.),  46  S.  W.  308. 

There  must  be  motion  for  new  trial 
before  taking  appeal.  Smith  v.  Smith, 
77  Ind.  80;  Steele  v.  Steele,  85  Mo. 
App.    224. 

If  alimony  be  agreed  upon,  no  ap- 
peal as  to  same  can  be  taken.  Patrick 
V.  Patrick,  30  Ky.  L.  Rep.  1364,  101 
S.  W.  328;  Garrett  v.  Garrett,  19  Ky. 
L.   Rep.    1674,   44    S.   W.   112. 
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correctness  of  the  decree  of  the  lower  court,60  and  no  reversal  will 
be  made  unless  there  has  been  an  abuse  of  discretion.61 

XXVI.     DIVIDING  AND  DISPOSING  OF  PROPERTY.  —  A.     In 

General.  —  The  right  of  the  court  to  make  a  division  and  adjustment 
of  property  rights  in  actions  for  divorce  is  generally  recognized.62 


60.  Cal. — Schammel  v.  Schammel,  74 
Cal.  36,  15  Pac.  364.  Ga.— Pearson  v. 
Pearson,  125  Ga.  132,  54  S.  E.  194. 
111.— Wand  v.  Wand,  142  111.  App.  247; 
Thurston  v.  Thurston,  38  111.  App. 
464;  Lind  v.  Lind,  37  111.  App.  178; 
Umlauf  v.  Umlauf,  22  111.  App.  580; 
Dooley  v.  Dooley,  19  111.  App.  391.  Ky. 
McMakin  V.  Wickliffe,  16  Kv.  L.  Eep. 
240;  Hill  v.  Hill,  6  Ky.  L.  Eep.  216 
(abstract).  Mo. — Eyan  v.  Eyan,  156 
Mo.  App.  655,  137  S.  W.  1014;  Eobbins 
v.  Eobbins,  138  Mo.  App.  211,  119  S. 
W.  1075;  MeCloskey  v.  MeCloskey,  68 
Mo.  App.  199.  N.  Y.— Mercer  v.  Mer- 
cer,  73   Hun   192,   25   N.   Y.   Supp.   867. 

61.  Cal. — Bohnert  V.  Bohnert,  91 
Cal.  428,  27  Pac.  732;  White  v.  White, 

73  Cal.  105,  14  Pac.  393.  Ga.— Wig- 
gins v.  Wiggins,  133  Ga.  471,  66  S. 
E.  246;  Smith  v.  Smith,  125  Ga.  384, 
53  S.  E.  958;  Holloman  v.  Holloman,  118 
Ga.  796,  45  S.  E.  599;  Carlton  v.  Carl- 
ton, 44  Ga.  216.  111.— Stewartson  v. 
Stewartson,  15  111.  145;  Lane  V.  Lane, 
22  111.  App.  529.  Ind.— Gusman  v.  Gus- 
man,  140  Ind.  433,  39  N.  E.  918;  Peck 
V.  Peck,  113  Ind.  168,  15  X.  E.  12; 
Buckles  v.  Buckles,  81  Ind.  159;  Eastes 
r.  Eastes,  79  Ind.  363;  Conn  v.  Conn, 
57  Ind.  323;  Powell  v.  Powell,  53  Ind. 
513;  Woodburn  v.  Woodburn,  47  Ind. 
App.,  696,  95  N.  E.  268;  Boggs  v.  Boggs, 
45  Ind.  App.  397,  90  N.  E.  1040;  Watson 
r.  Watson,  37  I-1.  App.  548,  77  N.  E. 
355;  Stutsman  v.  Stutsman,  30  Ind. 
App.  645,  66  N.  E.  908;  Breedlove  V. 
Breedlove,  27  Ind.  App.  560,  61  N.  E. 
ff97.  la. — Campbell  v.  Campbell,  73 
Iowa  482,  35  N.  W.  522.  Kan.— Earls 
V.  Earls,  26  Kan.  178.  Ky.— Coffman  v. 
Coffman,  13  Ky.  L.  Eep.  204.  Mo.— 
Eobertson  v.  Eobertson,  137  Mo.  App. 
93,  119  S.  W.  533;  Eullhart  v.  Full- 
hart,  109  Mo.  App.  705,  83  S.  W.  541. 
Neb.— Wyrick  v.  Wyrick,  88  Neb.  9, 
128  N.  W.  662;  Brasch  r.  Brasch,  50 
Neb.  73,  69  X.  W.  392.  N.  Y.— Pat- 
terson v.  Patterson,  4  App.  Div.  1  16, 
38  N.  Y.  Supp.  637;  Aldrich  v.  Aldrich, 

74  Hun  638,  26  N.  Y.  Supp.  344.  N. 
C— Moore  v.  Moore,  130  X  C.  333,  II 
S.    E.    943.      Okla  —  McKennon    V.    Mc- 


Kennon,  10  Okla.  400,  63  Pac.  704. 
Tenn. — Sowder  v.  Sowder,  5  Sneed  502. 
Utah. — Eead  v.  Bead,  28  Utah  297,  78 
Pac.  675.  W.  Va.— Goff  v.  Goff,  54  W. 
Va.  364,  46  S.  E.  177.  Wis.— Newton 
v.  Newton,  145  Wis.  261,  130  N.  W. 
105. 

The  appellate  court  may  make  an 
award  (Haddock  v.  Haddock,  75  App. 
Div.  565,  78  N.  Y.  Supp.  304,  12  N. 
Y.  Ann.  Cas.  14),  or  remand  the  case 
for  determination  (Davenport  v.  Dav- 
enport, 106  Va.  736,  56  S.   E.   562). 

Exceptions  to  alimony  pendente  lite 
must  be  preserved  to  warrant  appeal. 
Hinrichs  v.   Hinrichs,   84   Mo.   App.   27. 

Semble,  there  should  be  no  reversal 
because  of  the  form  of  alimony;  i.  e., 
whether  in  installments  or  in  gross. 
Lake  v.  Bender,  18  Nev.  361,  4  Pac. 
711.  7  Pac.  74. 

The  sole  question  on  appeal  is  as  to 
amount.  East  v.  East,  113  Ala.  319, 
21  So.  34;  Sebastian  v.  Eose,  135  Ky. 
197,  122  S.  W.  120;  Kennedy  v.  Ken- 
nedy, 73  N.  Y.  369,  held  the  question 
to  be  as  to  power  to  order  alimony 
pendente    lite. 

Waiver  of  right  to  appeal  occurs 
when  the  wife  accepts  permanent  ali- 
mony awarded  (Moorman  v.  Moorman, 
163  Mich.  652,  129  N.  W.  13,  17);  or 
unconditionallv  accepts  allowance  made 
(Boyle  V.  Boyle,  19  N.  D.  522,  126 
X.  \V.  229);  or  by  marriage  under  de- 
cree awarding  alimony  and  divorce,  the 
husband  waives  his  right  to  appeal  as  to 
alimony  (Eariden  v.  Eariden,  33  Ind. 
App.  284,  70  N.  E.  398,  104  Am.  St. 
Eep.  252). 

Visiting  child  under  decree  is  not  a 
waiver  of  right  to  appeal  as  to  alimony. 
Wood  v.  Wood,  61  App.  Div.  96,  70  N. 
Y.    Supp.    72. 

62.  Cal. — Neary  v.  Godfrev,  102 
Cal.  338,  36  Pac.  ""655;  Haley  v.  Ilalev, 
14  Pac.  92.  111.— Bobowsid  v.  Bob- 
owski,  242  111.  524,  90  N.  E.  361; 
Wickes  V.  Wickes,  220  111.  32,  77  N. 
E.  101,  affirming  98  111.  App.  156;  Hey- 
man  r.  llevman,  210  111.  524,  71  N. 
E.  591,  affirming  110  111.  App.  87; 
Stewartson    v.   Stewartson,   15   111.   145. 
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For  many  purposes,  division  of  property  and  alimony  are  the  same.03 

B.  Jurisdiction.  —  To  warrant  a  division  of  property,  the  court 
must  have  jurisdiction  of  the  property,04  or  person  of  the  defendant.05 
Furthermore,  jurisdiction  to  divide  property  carries  with  it  juris- 
diction to  determine  what  property  is  subject  to  such  division.66 

C.  Parties.  —  It  is  proper  and,  in  many  cases,  necessary  that  third 


Ind. — Murray  v.   Murray,   153   Tnd.   14, 

53  N.  E.  946;   Alexander  r.  Alexander, 

140   Ind.   560,  40   N.   E.   55;   Watson  v. 

Watson,    37    Ind.    App.    548,    77    N.    E. 

355.      la. — Daniels   r.    Morris,    54   Iowa 

369,  6  N.  W.  532.    Ky.—  Irwin  v.  Irwin, 

107  Ky.   24,  52   S.  W.  927. 

This"  question,  under  Spanish,  French 

and   Roman    law,   is   discussed   in:     La. 

Smith   v.   Smith,   43   La.   Ann.   1140,   10 

So.  248.     Mass. — West  v.  West,  2  Mass. 

223.     Minn. — Sodini  v.  Sodini,  96  Minn. 

329,     104    N.    W.    976.        Neb.  — Hays 

v.   Havs,   75   Neb.   728,   106  N.  W.   773. 

N.  Y.— Holmes  V.  Holmes,  4  Barb.  295. 

Tex. — Byrne     V.     Byrne,    3     Tex.    336; 

Bracht  V.  Bracht  (Tex.  Civ.  App.),  107 

S.   W.   895;   Gebhart   v.   Gebhart    (Tex. 

Civ.    App.),    61    S.    W.    964;    Boyd    V. 

Boyd,    22    Tex.    Civ.    App.    200,    54    S. 

W.380;  Morgan  V.  Morgan,  1  Tex.  Civ. 

App.  315,  21  S.  W.  154.    Wash.— Fields 

17.    Fields,    2    Wash.    St.    441,    27    Pac. 

267.      Wis. — Brenger    v.    Brenger,    142 

Wis.    26,    125    N.    W.    109;    Palica    v. 

Palica,    114   Wis.    236,    90    N.    W.    165; 

Martin  v.  Martin,  112  Wis.  314,  87  N. 

W.  232,  88  N.  W.  215;  Gallagher  v. 
Gallagher,  89  Wis.  461,  61  N.  W.  1104. 
A  suit  for  divorce  survives  for  the 
purpose  of  settling  property  rights. 
Smith  v.  Smith  (Cal.  App.),  64  Pac. 
302. 

Delay  in  seeking  division  may  bar 
one's  right.  Weiss  V.  Bethel,  8  Ore. 
522. 

Under  statute,  wife  on  divorce  is  en- 
titled to  dower  as  if  husband  had  died 
in  certain  jurisdictions.  Ark. — Hix  v. 
Sun  Ins.  Co.,  94  Ark.  485,  127  S.  W. 
737.  Mich.— Rea  v.  Rea,  63  Mich.  257, 
29  N.  W.  703;  Percival  V.  Percival,  56 
Mich.  297,  22  N.  W.  807.  Nev.— Wuest 
v.  Wuest,  17  Nev.  217,  30  Pac.  8S6. 

As  to  old  Indian  Territory  law,  see 
Ecker  v.  Ecker,  22  Okla.  873,  98  Pac. 
918. 

Conveyance  after  suit  begun  is  made 
void  by  statute  in  Texas.  Berg  v. 
Ingalls,  79  Tex.  522,  15   S.  W.  579. 

When  divorce  denied,  division  of 
property  cannot  be  decreed.     Burns  V. 
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Burns  (Tex.  Civ.  App.),  126  S.  W.  333. 
Contra,  Johnson  v.  Johnson,  57  Kan. 
343,  46  Pac.   700. 

Homestead,  like  other  property,_  is 
subject  to  division.  Smith  v.  Smith, 
124  Cal.  651,  57  Pac.  573;  Huenke  v. 
Huenke,  12  Cal.  App.  199,  107  Pac. 
131;  Trigg  v.  Trigg  (Tex.),  18  S.  W. 
313. 

Provisions  relating  to  homestead  ex- 
emptions have  no  application  to  such 
proceedings.  Mahoney  v.  Mahoney,  59 
Minn.   347,   61   N.   W.   334. 

But,  court  should  try  to  preserve  stat- 
utory exemptions  of  parties.  Brenger 
v.  Brenger,  142  Wis.  26,  125  N.  W. 
109. 

63.  Kinney  v.  Kinney,  1  Blackf. 
(Ind.)  481;  Fiesler  v.  Fiesler,  83  Ohio 
St.   200,  93  N.   E.   899. 

Alimony  is  erroneous  and  division  of 
property  is  proper  on  divorce  a  vinculo. 
Quarles  v.   Quarles,   19   Ala.   363. 

An  improper  grant  of  alimony  will 
not  be  upheld  as  construing  it  as  a 
division  of  property.  Clark  v.  Clark, 
133  N.  C.  28,  45  S.  E.  342. 

Presumption  is  that  provision  is  ali- 
mony, not  division  of  property.  Blake 
v.  Blake,  68  Wis.  303,  32  N.  W.  48. 

64.  Goore  V.  Goore,  24  Wash.  139, 
63   Pac.   1092. 

65.  Wesner  v.  O'Brien,  1  Kan.  App. 
416,  42  Pac.  1098. 

66.  Kirsch  v.  Kirsch,  113  Cal.  56, 
45  Pac.  164;  Carnahan  V.  Carnahan,  143 
Mich.  390,  107  N.  W.  73,  114  Am.  St. 
Rep.    660. 

In  divorce  proceedings  the  court  has 
no  jurisdiction  of  the  separate  prop- 
erty of  the  wife  (Reid  v.  Reid,  112 
Cal.  274,  44  Pac.  564);  or,  of  either 
party  without  consent  (Glass  v.  Glass, 
4  Cal.  App.  604,  88  Pac.  734). 

Court  cannot  require  husband  to  give 
back  rents  from  wife's  property,  given 
to  him  by  statute.  McGill  v.  McGill, 
19   Fla.   341. 

Remarriage  of  parties  terminates 
jurisdiction  to  make  a  division  of  prop- 
erty. Lowe  v.  Lowe,  53  Wash.  50,  101 
Pac.  704. 
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parties  interested  in  property  to  be  divided  should  be  made  parties 
to  the  proceedings.67 

D.  Pleadings.  —  If  a  division  of  property  be  sought,  such  property 
must  be  described  in  the  pleadings.68  Certain  authorities  require 
a  prayer  for  such  relief.69  Other  authorities  are  to  the  contrary.70 
The  right  to  maintain  a  suit  independent  of  the  action  for  divorce, 
for  the  purpose  of  settling  property  rights,  is  denied  by  certain  au- 
thorities.71 On  the  other  hand,  many  authorities  sanction  such  in- 
dependent suits,72  particularly  when  the  court  which  granted  the 
divorce  had  no  jurisdiction  as  to  the  property  in  question.73 

E.  Heaking.  —  It  has  been  held  that  on  the  question  of  division  of 
property  there  can  be  no  default  and  that,  in  all  cases,  the  court 
must  hear  the  evidence.74 

F.  Decree.  —  The  court  may  assign  all  of  the  property  in  question 
to  one  of  the  parties  under  the  power  to  divide  the  same,75  or  it  may 
place  the  property  in  the  hands  of  a  trustee  for  the  benefit  of  the  wife,76 
or  empower  a  master  to  convey  the  property  if  the  husband  refuses 
to  do  so,77  or  order  the  same  partitioned  by  commissioners.78 

The  property  must  be  described  in  the  decree.79 


67.  Cal.— Kashaw  v.  Kashaw,  3  Cal. 
312.  Ore. — Wetmore  v.  Wetmore,  5  Ore. 
469.  Wis. — Gibson  v.  Gibson,  46  Wis. 
449,  1   N.  W.   147. 

A  mortgagee  should  not  be  made  a 
party.  Cummings  v.  Cummings,  75  Cal. 
434,    17   Pac.   442. 

68.  Ala.— Lovett  v.  Lovett,  11  Ala. 
763.  Cal. — Eemington  v.  Superior 
Court,  69  Cal.  633,  11  Pac.  252.  Ky. 
Marshall  v.  Marshall,  128  S.  W.  1060. 
Nev. — Howe  c  Howe.  4  Nev.  469.  Ore. 
Senkler  v.  Berry,  52  Ore.  212,  96  Pac. 
1070;  Weber  v.  Weber,  16  Ore.  163, 
17  Pac.  866.  Tex.— Bohan  V.  Bohan, 
(Tex.  Civ.  App.),  56  S.  W.  959. 
Wash.  —  Carpenter  v.  Brackett,  57 
Wash.  460,  107  Pac.  359;  Philbrick  v. 
Andrews,     8     Wash.    7,    35     Pac.    358. 

Contra. — Williams  v.  Gooch,  3  Mete. 
(Ky.)   486. 

69.  Edmonds  v.  Her  Husband,  4  La. 
Ann.  489;  Hoh  V.  Hoh,  84  Wis.  378, 
54   N.   W.   731. 

A  failure  to  describe  property  in  pe- 
tition must  be  raised  by  demurrer. 
Gimmy  v.  Gimmy,  22  Cal.  633;  Gimmy 
V.    Doane,    22    Cal.    635. 

70.  Lessig  v.  Lessig,  136  Wis.  403, 
117    N.    W.    792. 

There  must  be  allegations  or  prayer 
in  reference  to  property.  Handlan  v. 
Handlan,  37  W.  Va.  486,  16  S.  E.  597. 

Omission  of  prayer  does  not  make  de- 
cree void.     Nelson  v.  Nelson,  56  Wash. 


571,    106    Pac.    138,    rehearing    denied, 
107  Pac.  195. 

71.  Stanbrough  v.  Stanbrough,  27 
Ind.  App.  25,  60  N.  E.  714;  Ambrose  v. 
Moore,  46  Wash.  463,  90  Pac.  588. 

72.  Cal.— De  Godey  v.  De  Godey,  39 
Cal.  157.  Mich. — Jackson  v.  Jackson, 
135  Mich.  549,  98  N.  W.  260,  10  Det. 
Leg.  N.  882.  Ore.— Bamford  v.  Barn- 
ford,  4  Ore.  30.  Tex. — Moor  v.  Moor 
(Tex.  Civ.  App.),  63  S.  W.  347.  Wash. 
Meisenheimer  v.  Meisenheimer,  55 
Wash.  32,  104  Pac.  159;  Buckley  v. 
Buckley,  50  Wash.  213,  96  Pac.  1079. 
Wis.— Cook  v.  Cook,  56  Wis.  195,  14 
N.  W.  33,  443,  43  Am.  Rep.  706. 

73.  Johnson  v.  Johnson,  57  Kan. 
343,  46  Pac.  700;  Boggers  v.  Boggers, 
6  Baxt.    (Tenn.)    299. 

74.  Hughes  v.  Kepley,  60  Kan.  859, 
58   Pac.    556. 

75.  White  V.  White,  86  Cal.  219,  24 
Pac.  996;  Simpson  r.  Simpson,  80  Cal. 
237,  22  Pac.  167;  Miller  v.  Miller,  33 
Cal.  353;  Aston  v.  Aston,  14  Cal.  App. 
323,  111  Pac.  1035;  Towne  r.  Towne,  6 
Cal.  App.  697,  92  Pac.  1050;  Mitchell 
v.  Mitchell,  39  Wash.  431,  81  Pac. 
913. 

76.  Fitts  v.  Fitts,   14  Tex.  443. 

77.  Bobowski  v.  Bobowski,  242  111. 
524,    90    N.    E.    361. 

78.  Allen  v.  Allen  (Tex.  Civ.  App.), 
128  S.  W.  697. 

79.  Bamford  v.  Bamford,  4  Ore.  30; 
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G.  Modification  and  Setting  Aside  op  Decree.  —  Contrary  to  the 
rule  in  reference  to  alimony,  a  decree  of  division  of  property  cannot 
be  modified"0  after  the  term  at  which  it  is  rendered."1  However,  as 
in  all  other  cases,  such  decree  may  be  set  aside  for  fraud/2 

H.  Appeal.  —  Appeals  from  decrees  dividing  property  of  divorced 
persons  are  allowed  generally.83  Furthermore,  an  appeal  as  to  di- 
vision of  property  may  be  taken  without  an  appeal  as  to  the  divorce,84 
although  not  rice  versa.85  On  such  appeal,  the  presumption  is  that 
the  decree  appealed  from  was  proper,86  and  the  same  will  not  be 
reversed  unless  there  appears  to  be  an  abuse  of  discretion.87 

XXVII.  CUSTODY  AND  SUPPORT  OF  CHILDREN.  —  A.  Na- 
ture op  Proceeding.  —  It  is  generally  recognized  that  as  incident  to 
divorce  proceedings  the  court  may  make  provision  for  the  custody 
and  support  of  the  children  of  the  marriage.88  In  many  instances, 
the  award  of  alimony  pendente  lite,80  or  of  alimony,  includes  an  al- 
lowance for  the  support  of  the  children.90  During  the  pendency  of 
divorce  proceedings  involving  these  questions,  there  must  be  no 
interference  with  the  divorce  court  by  the  instituting  of  habeas  cor- 
pus  proceedings,   or   the  like,   for  the   purpose  of   embarrassing  the 


Gebhart  v.  Gebhart  (Tex.  Civ.  App.), 
61  S.  W.  964;  Young  v.  Young  (Tex. 
Civ.    App.),    23    S.   W.    83. 

Enforcement  of  decree  may  be  by 
contempt  proceedings  (State  V.  Dit- 
mar,  19  Wash.  324,  53  Pac.  350),  or 
writ  of  habere  fades  possessionem 
(Jeans  r.  Jeans,  2  Har.   [Del.]    142). 

80.  Keinhard  17.  Eeinhard,  96  Wis. 
555,  71  N.  W.  803;  Hoh  v.  Hoh,  84  Wis. 
378,  54  N.  W.  731;  Hopkins  v.  Hop- 
kins,  40  Wis.  462. 

81.  Kistler  v.  Kistler,  141  Wis.  491, 
124  N.  W.  1028;  Thompson  v.  Thomp- 
son, 73  Wis.  84,  40  N.  W.  671. 

82.  Senter  v.  Senter,  70  Cal.  619,  11 
Pac.  782;  Wright  v.  Wright,  7  Tex. 
526. 

83.  Pereira  V.  Pereira,  156  Cal.  1, 
103  Pac.  488;  Eeid  v.  Keid,  112  Cal. 
274,  44  Pac.  564;  Brown  v.  Brown,  60 
Cal.  579;  Cargnani  v.  Cargnani,  16  Cal. 
App.  96,  116  Pac.  306;  Maguire  v.  Ma- 
guire,  7  Dana  (Ky.)  181.  Contra, 
Meyer  v.  Meyer,  60  Kan.  859,  57  Pac. 
550. 

84.  Kan.— Butler  v.  Butler,  82  Kan. 
140,  107  Pac.  540;  Kremer  v.  Kremer, 
76  Kan.  134,  90  Pac.  998,  judgment 
modified,  91  Pac.  45.  Ky. — Thornberry 
v.  Thornberry,  4  Litt.  251.  Nev. — Lake 
v.   Lake,   17   Nev.   230,   30   Pac.   878. 

85.  Wilkinson  v.  Wilkinson,  63 
Wash.    126,   114   Pac.   915. 

86.  Cal. — Huneke  v.  Huneke,  12  Cal. 
App.  199,  107  Pac.  131;  Nelson  v.  Nel- 
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son,  7  Cal.  App.  76,  93  Pac.  399.  Ore. 
Bird  V.  Bird,  28  Ore.  582,  42  Pac.  616. 
Tex. — Longwell  V.  Longwell,  39  Tex. 
Civ.  App.  612,  88  S.  W.  416.  Wash. 
Mitchell  v.  Mitchell,  39  Wash.  431,  81 
Pac.  913.  Wis. — Minahan  v.  Minahan, 
145  Wis.   514,   130   N.  W.   476. 

87.  Eose  v.  Eose,  112  Cal.  341,  44 
Pac.  658;  Bovo  v.  Bovo,  63  Cal.  77. 
Contra,  Strozynski  v.  Strozynski,  97 
Cal.  189,  31  Pac.  1130. 

88.  Ala. — Hansford  v.  Hansford,  10 
Ala.  561.  Cal. — Ex  parte  Gordan,  95 
Cal.  374,  30  Pac.  561.  111.— Plaster  v. 
Plaster,  53  111.  445.  Ind. — Dubois  v. 
Johnson,  96  Ind.  6;  Logan  v.  Logan,  90 
Ind.  107;  Bush  v.  Bush,  37  Ind.  164; 
Matthews  v.  Wilson,  31  Ind.  App.  90, 
67  N.  E.  280.  N.  J.— Abele  v.  Abele, 
62  N.  J.  Eq.  644,  50  Atl.  686.  N.  Y. 
Light  r.  Light,  124  App.  Div.  567,  108 
N.  Y.  Supp.  931.  Wash.— Claiborne  v. 
Claiborne,   47   Wash.   200,   91    Pac.   763. 

89.  Eochester  v.  Eochester,  124  Ga. 
993,   53    S.    E.    399. 

90.  Ga. — Edmondson  V.  Edmondson, 
128  Ga.  53,  57  S.  E.  308.  Ind.  Ter. 
Culwell  V.  Franks,  3  Ind.  Ter.  548,  64 
S.  W.  532.  la.— Platuer  v.  Platner,  66 
Iowa  378,  23  N.  W.  764.  Mo.— King 
V.  King,  42  Mo.  App.  454.  Va. — Hen- 
inger  v.  Heninger,  90  Va.  271,  18  S.  E. 
193. 

Allowance  to  wife  in  no  sense  a  pro- 
vision for  the  children.  Shrader  v. 
Shrader,  11  Ky.  L.  Eep.  441  (abstract). 
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proceedings  in  the  divorce  court,81  subject,  however,  to  this  excep- 
tion, that  such  other  proceeding  cannot  be  objected  to  if  begun  prior 
to  the  divorce  suit.92 

B.  Jurisdiction.  —  If  the  court  in  which  the  action  for  divorce  is 
brought  does  not  acquire  jurisdiction  over  the  adverse  party,  or 
the  child,  its  award  as  to  the  custody  of  the  child  is  void.93  Fur- 
thermore, jurisdiction  for  this  purpose  over  the  adverse  party  can- 
not be  obtained  by  service  by  publication,9*  and  although  the  child 
need  not  be  brought  personally  into  court,95  if  the  court  has  juris- 
diction over  the  adverse  party  alone,  its  decree  in  no  manner  con- 
cludes other  courts  as  to  the  best  interests  of  the  child.90  Change 
of  residence  pendente  lite  is  of  no  effect.97 

C.  Pleadings  and  Applications.  —  It  has  been  held  that  the  court 
may  inquire  into  the  questions  concerning  the  children  on  the  mo- 
tion of  either  party,  though  no  petition  on  the  question  has  been 
filed.98  It  is  generally  held  in  the  United  States  that  a  prayer  for 
such  relief  is  unnecessary,99  though  the  rule  is  to  the  contrary  in 
England.1 

An  agreement  between  the  parties  on  this  question  is  generally 
respected,2  though  neither  the  court  nor  the  parties  are  bound  by  the 
same,   the   welfare   of   the    children   being   the   chief   consideration.3 


91.  Kan. — Ex  parte  Petitt,  84  Kan. 
637,  114  Pac.  1071.  Mo. — In  re  Mor- 
gan, 117  Mo.  249,  21  S.  W.  1122,  22 
S.  W.  913.  Ohio.— Hoffman  v.  Hoff- 
man, 15  Ohio   St.  427. 

92.  Shaw  v.  McHenry,  52  Iowa  182, 
2  N.  W.  1096. 

93.  People  v.  Hickey,  86  111.  App. 
20. 

94.  Cal. — De  La  Montanya  v.  De  La 
Montanya,  112  Cal.  101,  44  Pac.  345. 
la.— Kline  v.  Kline,  57  Iowa  386,  10 
N.  W.  825,  42  Am.  Eep.  47.  Kan. 
Kodgers  V.  Kodgers,  56  Kan.  483,  43 
Pac.  779. 

95.  Power  v.  Power,  65  N.  J.  Eq. 
93,  55  Atl.  111. 

96.  Avery  v.  Avery,  33  Kan.  1,  5 
Pac.   418,   52   Am.   Rep.   523. 

97.  Ind.— Baily  r.  Schrader,  34  End. 
260.  N.  J. — Feinberg  v.  Feinberg,  70 
N.  J.  Eq.  420,  62  Atl.  562,  rehearing  de- 
nied, 59  Atl.  880,  a/firmed,  72  N.  J. 
Eq.  445,  65  Atl.  1117,  and  modi/in!, 
72  N.  J.  Eq.  810,  66  Atl.  610.  Wash. 
State  v.  Rhoades,  29  Wash.  61,  69  Pac. 
389.  See  also  Morrill  V.  Morrill,  83 
Conn.  479,  77  Atl.   1. 

The  court  first  acquiring  jurisdiction 
as  to  divorce  alone  can  decree  as  to 
the  custody  of  the  children.  In  re 
Talbot,  8  Ohio  Dec.  744,  9  Wkly.  L. 
Bui.  271. 


After  a  perfected  appeal,  jurisdic- 
tion to  punish  for  contempt  as  to  cus- 
tody of  children  is  lost.  Ex  parte 
Queirolo,   119   Cal.   635,   51   Pac.   956. 

98.  Pearce  v.  Pearce,  30  Mont.  269, 
76  Pac.  289. 

See  Sanford  v.  Sanford,  28  Jones  & 
S.  52,  J  7  N.  Y.  Supp.  181,  as  to  such 
proceedings   in   New   York. 

99.  Cal. — Ex  parte  Gordan,  95  Cal. 
374,  30  Pac.  561.  D.  C— Wells  v.  Wells, 
11  App.  Cas.  392.  la.— Zuver  v.  Zuver, 
36  Iowa  190.  Nev— Mitchell  V.  Mitch- 
ell, 28  Nev.  110,  79  Pac.  50.  Ohio. 
Parker   r.  Parker,   8  Ohio   C.  C.  363. 

1.  Boddy  v.  Boddy  and  Grover,  30 
L.  J.  Mat.  (Eng.)  163;  Seymour  V.  Sey- 
mour, 1   Sw.  &  Tr.  (Eng.)   332. 

2.  Slattery  v.  Slattery,  139  Iowa 
419,  116  N.  W.  608. 

3.  Cal. — Evans  v.  Evans,  154  Cal. 
644,  98  Pac.  1044.  Ga.— Johnson  r. 
Johnson,  131  Ga.  606,  62  S.  E.  L044. 
Ky. — Owsley  v.  Owsley,  78  Ky.  257,  1 
Kv.  L.  Rep.  124.  N.  Y.— Cook  v. 
Cook,    1    Barb.   Ch.    639. 

Willingness  of  father  to  support  chi] 
dren  is  no  defense  to  an  application 
by  the  wife  to  compel  him  to  contribute 
to  their  support.  Ostheimer  r.  Os- 
theimer,   L25    rows   523,    L01    N.  W.  275. 

A  separate  action  for  maintenance  of 
minor  child  subsequent   to  a  decree  of 
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Obviously,   a    husband   cannot    free   himself   from   the   duty  to  sup- 
port his  children  by  any  agreement.4 

D.  Custody  and  Support  Pendente  Lite.  —  The  court  in  which 
the  action  for  divorce  is  brought0  may  make  orders  as  to  the  cus- 
tody6 and  support7  of  the  children  pendente  lite,  though  no  prayer 
for  such  relief  is  made.8  A  third  party  may  be  awarded  custody 
p<  ndente  lite.9 

E.  Trial  or  Hearing.  —  The  court,  not  the  jury,  determines  the 
question  of  custody  and  support  of  children.10  However,  there  may 
be  a  reference  to  a  master  to  take  testimony.11 

A  wide  discretion  is  allowed  the  court  as  to  the  admission  of  evi- 
dence to  determine  the  custody  of  the  children.12 

F.  Decree  or  Order.  —  1.  Discretion  of  Court.  —  The  decree  in 
reference  to  the  custody  and  support  of  the  children  is  largely  in 
the  discretion  of  the  court,13  though  it  must  be  based  on  investiga- 
tion,14 and  the  good  of  the  children  must  be  made  the  paramount 
consideration.15  Although  the  party  procuring  the  divorce  is  gen- 
erally entitled  to  the  custody16  the  court  may  award  the  same  to 
the  party  from  whom  the  divorce  is  obtained,17  or  even  to  a 
third  party.ls    It  is  better  that  the  decree  should  make  provision  for 


divorce  can  not  be  maintained.  Hick- 
man v.  Hickman,  9  Wkly.  L.  Bnl. 
(Ohio)   55,  8  Ohio  Dec.   (Keprint)    602. 

4.  Parsons  v.  Parsons,  23  Ky.  L.  Rep. 
?°3  62  S.  W.  719;  Knepper  v.  Knepper, 
139'  Mo.  App.  493,  122   S.  W.  1117. 

5.  Bennett  V.  Southard,  35  Cal.  688. 

6.  111.— Cottier  v.  People,  61  111. 
App.  17.  Ind. — Baily  v.  Schrader,  34 
Ind.  260.  Mo.— Cole  V.  Cole,  89 
Mo.  App.  228.  Eng. — Harris  v.  Har- 
ris,  63   L.   T.   262. 

7.  Poss  v.  Foss,  100  111.  576;  David 
V.  David,  87  111.  App.  186;  Penningroth 
v.   Penningroth,   71   Mo.   App.   438. 

Alimony  pendente  lite  may  include 
sum  for  support  of  minor  children 
pendente  lite.  Umlauf  v.  Umlauf,  22 
111.  App.  580. 

8.  In  re  Morgan,  117  Mo.  249,  21 
S.   W.   1122,   22   S.   W.   913. 

9.  Moyer  v.  Moyer,  75  N.  J.  Eq. 
439,   72  Atl.   965. 

Parties  are  entitled  to  have  the  chil- 
dren kept  within  the  jurisdiction.  Smith 
v.  Smith,  101   111.  App.   187. 

On  an  appeal  and  the  giving  of  a 
stay  bond,  an  order  awarding  the  cus- 
tody to  the  father  is  not  affected  so 
that  the  custody  returns  to  the  mother. 
De  Lemos  v.  Siddall,  143  Cal.  313,  76 
Pac.  1115. 

10.  Cureton  v.  Cureton,  132  Ga.  745, 
65  S.  E.  65;  Johnson  17.  Johnson,  131 
Ga.  606,  62  S.  E.  1044. 
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11.  Cowls  v.  Cowls,  8  111.  435. 

12.  See  Stone  v.  Stone,  161  Mich. 
565,  126  N.  W.  710. 

Continuance  of  a  motion  for  a  change 
of  custody  of  children  may  be  granted. 
Brenneman  v.  Hildebrandt,  137  Mo. 
App.  82,  119  S.  W.  452. 

13.  Fla.— McGill  v.  McGill,  19  Fla. 
341.  111.— Bergen  v.  Bergen,  22  111. 
187.  N.  Y. — Forrest  v.  Forrest,  6  Duer 
102,  3   Abb.  Pr.   144. 

14.  Cohn  v.  Scott,  231  111.  556,  83 
N.    E.    191. 

15.  Umlauf  v.  Umlauf,  27  111.  App. 
375. 

16.  Owens  v.  Owens,  96  Va.  191,  31 
S.  E.  72. 

17.  Colo. — Luthe  v.  Luthe,  12  Colo. 
421,  21  Pac.  467.  La.— Bursha  v.  Lane, 
105  La.  112,  29  So.  712.  N.  Y.— Oster- 
houdt  v.  Osterhoudt,  168  N.  Y.  358,  61 
N.  E.  285,  appeal  dismissed  in  48  App. 
Div.  74,  62  N.  Y.  Supp.  529,  7  N.  Y. 
Ann.  Cas.  300,  49  App.  Div.  636,  63 
N.  Y.  Supp.  1113.  Ore.— Matthews  v. 
Matthews,  119  Pac.  766;  Pittman  v. 
Pittman,  3  Ore.  553.  Va. — Meyer  v. 
Meyer,  100  Va.  228,  40  S.  E.  1038. 

As  to  statute  in  Louisiana,  see  Cro- 
chet v.  Dugas,  126  La.  285,  52  So.  495. 

18.  Cal. — Younger  v.  Younger,  106 
Cal.  377,  39  Pac.  779.  Ind.— Keesling 
v.  Keesling,  42  Ind.  App.  361,  85  N.  E. 
837.  Neb. — Norval  V.  Zinsmaster,  57 
Neb.   158,   77   N.   W.   373,   73   Am.   St. 
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visitation  by  the  party  deprived  of  custody,19  though  this  is  unneces- 
sary.20 The  court  may  impose  restraint  as  to  the  removal  of  the 
children  from  the  jurisdiction.21  The  court  may  award  custody  for 
part  of  the  time  to  one  parent  and  for  the  rest  of  the  time  to  the 
other.22  The  court  may  award  custody  but  not  support  for  the 
children  to  the  wife.23 

Generally,  the  decree  as  to  support  is  limited  to  provision  for 
the  child  until  the  child  reaches  majority.24 

It  has  been  held  that  the  husband  cannot  be  compelled  to  set  apart 
a  portion  of  his  real  estate  for  the  children;25  nor  be  ordered  to 
pay  a  sum  direct  to  the  children26  or  to  their  guardian.27  However, 
it  has  been  held  that  a  gross  sum  for  the  support  of  the  children 
may  be  awarded,28  or  that  the  property  may  be  placed  in  the  hands 
of  a  trustee  for  this  purpose.29 

If  a  sum  be  ordered  for  the  support  of  the  wife  and  children,  it 
should  be  separated  into  distinct  portions  for  these  two  purposes.30 


Rep.  500.  Eng.— Chetwynd  v.  Chet- 
wynd,  35  L.  J.  Mat.  21,  13  L.  T.  474. 
Contra,  Hopkins  V.  Hopkins,  39  Wis. 
167. 

19.  Zimmerman  v.  Zimmerman,  242 
Til.  552,  90  N.  E.  192;  Davis  v.  Davis, 
140  Ky.  526,  131  S.  W.  266;  Barlow 
V.  Barlow,  28  Ky.  L.  Eep.  1014,  90 
S.  W.  1055,  opinion  extended  on  pe- 
tition for  rehearing,  28  Ky.  L.  Eep.  664, 
90  S.  W.  216. 

20.  Burge  v.  Burge,  88  111.  164. 

21.  Conn. — Morrill  v.  Morrill,  83 
Conn.  479,  77  Atl.  1.  HI.— Miner  v. 
Miner,  11  111.  43;  Chase  v.  Chase,  70 
III.  App.  572.  Me.— Stetson  V.  Stet- 
son, 80  Me.  483,  15  Atl.  60.  N.  C. 
Harris  v.  Harris,  115  N.  C.  587,  20 
S.  E.  187,  44  Am.  St.  Eep.  471. 

22.  Mansfield  v.  Mansfield,  21  Ky. 
L.  Eep.  1077,  54  S.  W.  16;  Setzer  v. 
Setzer,  129  N.  C.  296,  40  S.  E.  62. 

23.  Conn  v.  Conn.  57  Ind.  323;  Myers 
r.   Myers,  83  Va.  806,  6  S.  E.  630. 

24.  U.  S. — Fitch  v.  Cornell,  1  Sawy. 
156,  9  Fed.  Cas.  No.  4,834.  N.  J. 
Amos  V.  Amos,  4  N.  J.  Eq.  171.  Eng. 
Thomasset  v.  Thomasset,  63  L.  J.  P. 
140.  L.  R.  (1894)  P.  295,  71  L.  T.  148, 
42   W.   E.   658. 

Under  statutes  provision  may  be 
made  for  dependent  child  who  is  of 
age.  Anderson  V.  Anderson,  124  Cal. 
48,    56    Pac.    630,    71    Am.    St.    Eep.    17. 

25.  Foote  v.  DePoy,  126  Iowa  366, 
102  N.  W.  112,  106  Am.  St.  Eep.  365, 
68  L.  E.  A.  302;  Eodgers  v.  Eodgers, 
56    Kan.    483,    43    Pac.    779. 

26.  Maslen  v.  Anderson,  163  Mich. 
477,  128  N.  W.  723. 


27.  Swiney  v.  Swiney,  107  Mich.  459, 
65  N.  W.  287. 

Under  statute.  Schammel  v.  Scham- 
mel,   105   Cal.   258,   38   Pac.   729. 

28.  Call  v.  Call,  65  Me.  407;  Bur- 
rows v.  Purple,   107  Mass.  428. 

Such  sum  should  be  ordered  invested. 
Barlow  v.  Barlow,  28  Ky.  L.  Eep.  1014, 
90  S.  W.  1055,  opinion  extended  on 
petition  for  rehearing,  28  Ky.  L.  Eep. 
664,   90   S.   W.   216. 

29.  Eice   v.   Bice,   21   Tex.   58. 

30.  111. — Johnson  v.  Johnson,  36  111. 
App.  152.  Me.— Call  v.  Call,  65  Me. 
407.  Mo. — Meyers  v.  Meyers,  91  Mo. 
App.  151.  Neb. — Connett  v.  Connett, 
81  Neb.  777,  116  N.  W.  658. 

If  nothing  be  said  about  support,  the 
husband  is  still  entitled  to  children's 
earnings  and  is  bound  to  support  them. 
Meyers  v.  Meyers,  91   Mo.  App.   151. 

Incorrectly  naming  the  child,  if 
otherwise  identified,  will  not  invalidate 
the  decree.  Ex  parte  Gordan,  95  Cal. 
374,    30    Pac.    561. 

The  court  need  not  specifically  pre- 
scribe the  manner  in  which  the  child 
is  to  be  cared  for  and  educated.  Har- 
lan v.  Harlan,  154  Cal.  341,  98  Pac. 
32. 

The  court  may  make  one  parent 
guardian  for  nurture,  the  other  for 
mental  education.  Welch  v.  Welch,  33 
Wis.  534. 

Under  some  statutes,  the  court  can 
not  award  custody  to  husband,  with 
provision  that  the  children  be  kept  at 
the  home  of  the  wife's  mother.  Mc- 
I  abe  v.  McCabe,  126  Wis.  154,  105  N. 
W.  665. 
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2.  When  Divorce  Denied.  —  In  many  jurisdictions,  though  no 
divorce  is  granted  the  court  may  make  provision  for  the  custody 
and  support  of  the  children.'11 

G.  Enforcement  of  Decree  or  Order.  —  It  is  recognized  that  the 
court  may  enforce  its  decree  in  reference  to  the  custody  and  sup- 
port of  the  children  of  persons  divorced,  hy  contempt  proceedings,32 
by  attachment  of  the  person,33  by  execution,34  by  sequestration,38 
by  habeas  corpus  proceedings,36  by  making  the  order  for  support  a 
lien  upon  the  husband's  land,37  or  by  requiring  security  for  pay- 
ment.38 

H.  Modification  of  Decree  or  Order.  —  It  is  generally  recognized 
that  the  court  in  which  the  action  for  divorce  was  instituted  may 
modify  its  decree  or  order  in  reference  to  the  custody  and  support 
of  the  children  at  any  time39  when  by  reason  of  a  change  of  circum- 


31.  Ala. — Cornelius  v.  Cornelius,  31 
Ala.  479.  Ark. — Horton  V.  Horton,  75 
Ark.  22,  86  S.  W.  824.  Cal  —  Peyre  v. 
Peyre,  79  Cal.  336,  21  Pac.  838.  Kan. 
Ex  parte  Cooper,  86  Kan.  573,  121 
Pac.  334;  Johnson  r.  Johnson,  57  Kan. 
343.  46  Pac.  700.  Ky.— Hoskins  v. 
Hoskins,  28  Ky.  L.  Eep.  435,  89  S.  W. 
478.  La.— Knoll  r.  Knoll,  114  La.  703, 
38  So.  523.  N.  J. — Power  V.  Power, 
65  N.  J.  Eq.  93,  55  Atl.  111.  N.  Y. 
Eobinson  r.  Robinson,  69  Misc.  438, 
125  N.  Y.  Supp.  1064;  Palmer  v.  Palm- 
er, 29  How.  Pr.  390.  Pa.— Bloom  V. 
Bloom.  17  Pa.  Co.  Ct.  478. 

Contra.— Ga. — Keppel  v.  Keppel,  92 
Ga.  506,  17  S.  E.  976.  HI.— Thomas  V. 
Thomas,  250  111.  354,  95  N.  E.  345, 
reversing  155  111.  App.  619.  N.  Y. 
Simon  v.  Simon,  159  N.  Y.  549,  54  N. 
E.  1094,  affirming,  6  App.  Div.  469,  39 
N.  Y.  Supp.  573;  Davis  v.  Davis,  75 
N.  Y.  221.  Eng.— Seddon  v.  Seddon,  2 
Sw.  &  Tr.  640,  31  L.  J.  Mat.  101,  7  L. 
T.   253. 

32.  Cal. — Ex  parte  Gordan,  95  Cal. 
374,  30  Pac.  561.  D.  C. — Simmons  V. 
Palmer.  33  App.  Cas.  592.  Ind.— Stone- 
hill  v.  Stonehill,  146  Ind.  445,  45  N.  E. 
600.  Kan. — Ex  parte  Cooper,  86  Kan. 
573,  121  Pac.  334.  Mich. — Brown  v. 
Brown,  135  Mich.  141,  97  N.  W.  396. 
N.  J.— Dixon  v.  Dixon,  76  N.  J.  Eq. 
364,  74  Atl.  995.  Wis. — Renner  v.  Ren- 
ner,    127    Wis.    371,    106     N.     W.     846. 

Contra,  North  V.  North,  39  Mich.  67. 

The  proceeding  for  enforcement  is 
equitable,  not  criminal.  Poland  V. 
Poland,    63   Wash.   597,   116   Pac.   2. 

33.  Kan. — Ex  parte  Groves,  83  Kan. 
238,    109    Pac.    1087.      N.    Y.— Nicholls 
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v.  Nicholls,  3  Duer  642.     Eng. — Favard 
V.  Favard,  75  L.  T.  664. 

34.  North   v.   North,   39   Mich.   67. 
As    to    execution,    under   statute,    see 

Harlan  v.  Harlan,  154  Cal.  341,  98  Pac. 
32. 

35.  Hyde  v.  Hyde,  57  L.  J.  P.  89, 
13  P.  D.  166,  59  L.  T.  529,  36  W.  R. 
708. 

36.  Nicholls  v.  Nicholls,  3  Duer  (N. 
Y.)   642. 

37.  Taylor  V.  Taylor,  47  Ore.  47,  81 
Pac.  367 ;*  Barry  v.  Barry  (Tex.  Civ. 
App.),  131  S.  W.  1142.  See  Matthews 
v.  Wilson,  31  Ind.  App.  90,  67  N.  E. 
280,   as  to   statutes  in  Indiana. 

38.  Finley  v.  Finley,  8  Ky.  L.  Rep. 
605,  2  S.  W.  554;  Ahrenfeldt  v.  Ahren- 
feldt,  4  Sandf.  Ch.  (N.  Y.)  493.  Contra, 
Hunt  V.  Hunt,  52  L.  J.  P.  98,  L.  R. 
8  P.  D.  161,  31  W.  R.  724. 

If  money  is  directed  to  be  paid  to 
a  third  party,  the  wife  must  bring  the 
action  for  the  same.  Hunt  V.  Monroe, 
32  Utah  428,  91  Pac.  269. 

The  wife  may  bring  an  action  against 
the  husband.  Gibson  v.  Gibson,  18 
Wash.  4S9,  51  Pac.  1041,  40  L.  R.  A. 
587. 

39.  Cal. — Beyerle  v.  Beyerle,  155  Cal. 
266,  100  Pac.  702;  Black  v.  Black,  149 
Cal.  224,  86  Pac.  505;  Crater  v.  Crater, 
135  Cal.  633,  67  Pac.  1049;  Wilson  v. 
Wilson,  45  Cal.  399;  In  re  Gulp,  2  Cal. 
App.  70,  83  Pac.  89.  Colo.— Wilson  V. 
Mitchell,  48  Colo.  454,  111  Pac.  21; 
Stevens  V.  Stevens,  31  Colo.  188,  72  Pac. 
1061.  D.  C. — Demonet  v.  Burkart,  23 
App.  Cas.  308.  Fla.— McGill  c.  McGill,  19 
Fla.  341.  Ga. — Williams  r.  Crosby,  118 
Ga.  296,  45  S.  E.  282.     111.— Hilliard  v. 
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stances,40  or  newly  discovered  facts41  such  change  becomes  necessary. 
An  agreement  of  the  parties42  or  other  conduct  on  their  part  is  no  bar 
to  such  relief.43 

In  certain  jurisdictions  this  power  to  modify  is  denied,  if  the  orig- 
inal decree  is  silent  on  this  question,44  or  if  the  decree  contains  no 


Anderson,  197  111.  549,  64  N.  E.  326; 
Bates  v.  Bates,  166  111:  448,  46  N.  E. 
1078,  affirming  68  111.  App.  421;  Burge 
v.  Burge,  88  111.  164;  Draper  v.  Draper, 

68  111.  17;  People  v.  Hiekey,  86  111. 
App.  20;  Chase  v.  Chase,  70  111.  App. 
572;  Thurston  v.  Thurston,  38  111.  App. 
464.  Ind.— Eyce  v.  Ryce,  52  Ind.  64; 
Cox  v.  Cox.  25  Ind.  303;  Darnall  v. 
Mullikin,  8  Ind.  152;  Keesling  v.  Kees- 
ling,  42  Ind.  App.  361.  85  N.  E.  837. 
Ind.  Ter. — Culwell  v.  Franks,  3  Ind. 
Ter.  548,  64  S.  W.  532.  la.— Boggs  v. 
Boggs,  49  Iowa  190;  Jungk  v.  Jungk, 
5  Iowa  541.  Kan.  —  Greenwood  v. 
Greenwood,  85  Kan.  303,  116  Pac.  828; 
Miles  v.  Miles,  65  Kan.  676,  70  Pac. 
631;  Kendall  v.  Kendall,  5  Kan.  App. 
688,  48  Pac.  940.  Ky. — Shallcross  v. 
Shallcross,  135  Ky.  418,  122  S.  W.  223; 
Conrad  v.  Conrad,  23  Ky.  L.  Rep.  1066, 
64  S.  W.  674;  McFerran  v.  McFerran, 
21  Ky.  L.  Rep.  252,  51  S.  W.  307; 
Irwin  v.  Irwin,  105  Ky.  632,  49  S.  W. 
432;  Johnson  v.  Johnson,  4  Ky.  L.  Rep. 
446.  La. — State  ex  rel.  Bush  v.  Trahan, 
125  La.  312,  51  So.  216.  Me.— Strat- 
ton  v.  Stratton,  73  Me.  481;  Harvey  v. 
Lane,  66  Me.  536.  Md.— Hill  v.  Hill, 
49  Md.  450,  33  Am.  Rep.  271.  Mass. 
Hill  V.  Hill,  196  Mass.  509,  82  N.  E. 
690.  Mich.— Aldrich  v.  Aldrich,  166 
Mich.  248,  131  N.  W.  542;  Griffin  v. 
Griffin,  154  Mich.  536,  118  N.  W.  1; 
Flory  V.  Ostrom,  92  Mich.  622,  52  N.  W. 
1038.  Mo. — Brenneman  v.  Hildebrandt, 
137  Mo.  App.  82,  119  S.  W.  452;  Mc- 
Closkey  v.  McCloskey,  93  Mo.  App.  393, 
67  S.  W.  669;  Meyers  v.  Meyers,  91 
Mo.  App.  151;  Cole  v.  Cole,  89  Mo.  App. 
228.  Neb.— Wilkins  V.  Wilkins,  84 
Neb.  206,  120  N.  W.  907.  N.  Y.— Kerr 
v.  Kerr,  59  How.  Pr.  255;  DeLamoutte 
v.  DeLamoutte,  129  App.  Div.  283,  113 
N.  Y.  Supp.  321;  Woodhouse  v.  Wood- 
house,  89  App.  Div.  88,  85  N.  Y.  Supp. 
442;   In  re  Haworth,  59  App.  Div.  393, 

69  N.  Y.  Supp.  843;  Mersereau  V.  Mer- 
sereau,  51  App.  Div.  461,  64  N.  V. 
Supp.  635;  Chamberlain  v.  Chamber- 
lain, 63  Hun  96,  17  N.  Y.  Supp.  578; 
Perry  v.  Perrv,  17  Misc.  28,  39  N.  Y. 
Supp.  863.    N.  C— Setzer  t\  Setzer,  129 


N.  C.  296,  40  S.  E.  62;  In  re  D'Anna, 
117  N.  C.  462,  23  S.  E.  431.  Ohio. 
Hoffman  v.  Hoffman,  15  Ohio  St.  427; 
In  re  Coons,  20  Ohio  C.  C.  47,  11  Ohio 
Cir.  Dec.  208;  Pfau  r.  Pfau,  8  Ohio 
C.  C.  87.  Ore. — Matthews  v.  Matthews, 
119  Pac.  766;  Henderson  v.  Hender- 
son, 37  Ore.  141,  60  Pac.  597,  61  Pac. 
136,  82  Am.  St.  Rep.  741,  48  L.  R.  A. 
766.  Wash.— King  v.  Miller,  10  Wash. 
274,  38  Pac.  1020.  Wis.— Lessig  v. 
Lessig,  136  Wis.  403,  117  N.  W.  792; 
Welch  t7.  Welch,  33  Wis.  534.  Eng. 
Godrich  v.  Godrich,  43  L.  J.  Mat.  2, 
L.  R.  3  P.  134,  29  L.  T.  465,  22  W.  R. 
71.  See  Curtis  v.  Curtis,  1  Sw.  &  Tr. 
192,  27  L.  J.  Mat.  16,  as  to  English 
statutes. 

40.  HI.— Hewitt  v.  Long,  76  111.  399. 
Ind. — Dubois  r.  Johnson,  96  Ind.  6.  la. 
Kinnev  v.  Kinney,  150  Iowa  225,  129 
N.  W.  826;  Youde  V.  Youde,  136  Iowa 
719,  114  N.  W.  190.  Mass.— Oliver  r. 
Oliver,  151  Mass.  349,  24  N.  E.  51. 
Mo. — State  ex  rel.  Tatum  v.  Ramey,  134 
Mo.  App.  722,  115  S.  W.  458;  West 
v.  West,  94  Mo.  App.  683,  68  S.  W. 
753;  Graviess  v.  Graviess,  28  Ohio  C.  C. 
26.  S.  D.— Wallace  v.  Wallace,  26  S.  D. 
229,  128  N.  W.  143;  Greenleaf  v.  Green- 
leaf,  6  S.  D.  34S,  61  N.  W.  42.  Wash. 
Goerig  v.  Goerig,  51  Wash.  333,  98 
Pac.  742;  Kane  V.  Miller,  40  Wash. 
125,  82  Pac.  177. 

The  change  was  held  sufficient  in  the 
following  cases:  la. — Lindquist  v.  Lind- 
quist,  148  Iowa  259,  126  N.  W.  1109. 
Mich. — Myers  r.  Myers,  143  Mich.  32, 
106  N.  W.  402.  Wash.— Koontz  v. 
Koontz,   25   Wash.   336,   65   Pac.   546. 

Fraud  is  ground  for  setting  aside  the 
decree.  Daugherty  r.  Daugherty,  71 
111.  App.  301;  Trammell  v.  Trammell 
(Tex.   Civ.   App.),   80   S.  W.   119. 

41.  Cariens  v.  Cariens,  50  W.  Va. 
113,  40  S.  E.  335,  55  L.  R.  A.  930. 

42.  Camp  v.  ('amp,  158  Midi.  221, 
122  N.  W.  521;  Connett  V.  Conned,  si 
Neb.  777,  116  N.  W.  658. 

43.  McFarlane  v.  McFarlane,  43  Ore. 
477,  73   Pac.   203,  75  Pac.   139. 

44.  Cal.— Harlan  v.  Harlan,  154  Cal. 
341,  98  Pac.  32;  Shattuck  v.  Shattuck, 

Vol.  VII 


858 


DIVORCE 


reservation  of  the  power  to  make  such  modification.45 

The  jurisdiction  of  the  court  heing  continuous  in  such  cases,49 
the  removal  of  the  parents  or  children  from  the  jurisdiction  does 
not  divest  the  jurisdiction  of  the  court  to  make  such  modification.47 
It  is  obvious  that  a  party,  though  entitled  to  such  modification,  can- 
not forcibly  seize  the  child  though  such  modification  is  advisable, 
and  that  application  must  be  made  to  the  court.48  The  proper  method 
of  procuring  modification  is  by  proceeding  in  the  same  court  as 
that  which  made  the  original  order,40  by  motion50  in  the  original 
action,81  not  by  filing  a  petition  for  guardianship,52  nor  by  habeas 
corpus  proceedings,53  unless  a  change  becomes  imperative.54 


135  Cal.  192,  67  Pac.  45;  McKay  v.  Mc- 
Kay, 125  Cal.  48,  57  Pac.  81,  56  Pac. 
630;  Calegaris  v.  Calegaris,  4  Cal.  App. 
264,  87  Pac.  561.  Mo.— Phillippi  v.  Phil- 
lippi,  113  Mo.  App.  55,  87  S.  W.  529. 
N.  Y.— Catlin  r.  Catlin,  31  Hun  632. 
Contra.  Cal.— Harlan  v.  Harlan,  154 
Cal.  341,  98  Pac.  32;  McKay  v.  Su- 
perior Court,  120  Cal.  143,  52  Pac.  147, 
40  L.  E.  A.  585.  la. — Ostheimer  v. 
Ostheimer,  125  Iowa  523,  101  N.  W. 
275.  Minn. — McAllen  v.  McAllen,  97 
Minn.  76,  106  N.  W.  100."  Mo.— Meyers 
v.  Mevers,  91  Mo.  App.  151.  Neb. 
Chambers  v.  Chambers,  75  Neb.  850, 
106  N.  W.  993.  N.  Y. — Erkenbrach  V. 
Erkenbrach,  5  Civ.  Proc.  184,  affirmed, 
96  N.  Y.  456.  S.  D—  Marks  v.  Marks, 
22  S.  D.  453,  118  N.  W.  694.  Wis. 
Eenner  V.  Kenner,  127  Wis.  371,  106 
N.   W.   846. 

45.  Sullivan  V.  Learned,  49  Ind. 
252;  Salomon  V.  Salomon,  101  App. 
Div.  588,  92  N.  Y.  Supp.  184,  34  Civ. 
Proc.  113.  See  also  Bakley  v.  Bakley 
(N.  J.  Eq.),  65  Atl.  440.  Contra,  Stone 
v.  Stone,  158  Ind.  628,  64  N.  E.  86; 
Neil  v.  Neil,  38  Ohio  St.  558. 

46.  Rogers  v.  Rogers,  51  Ohio  St.  1, 
36  N.  E.  310. 

47.  Cal. — Miller  v.  Higgins,  14  Cal. 
App.  156,  111  Pac.  403.  Conn.— Mor- 
rill v.  Morrill,  83  Conn.  479,  77  Atl. 
1.  la. — Andrews  v.  Andrews,  15  Iowa 
423.  Me.— Stetson  V.  Stetson,  80  Me. 
483,  15  Atl.  60.  N.  J.— White  V.  White, 
65  N.  J.  Eq.  741,  55  Atl.  739. 

Modification  of  order  as  to  custody 
while  child  and  parent  out  of  state 
should  be  recognized  in  other  states 
under  the  full  faith  and  credit  clause. 
Morrill  V.  Morrill,  83  Conn.  479,  77  Atl. 
1. 

48.  Leming  V.  Sale,  128  Ind.  317, 
27  N.  E.  619;  Joab  v.  Sheets,  99  Ind. 
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328;    Jennings    v.    Jennings,    56    Iowa 
288,  9   N.  W.   222. 

Agreement  of  modification  made  by 
the  parties  does  not  bind  them.  Farr 
v.  Emuy,  121  La.  91,  46  So.  112,  15 
L.  R.  A.    (N.  S.)    744. 

49.  McNees  v.  McNees,  97  Ky.  152, 
30  S.  W.  207. 

50.  Davis  v.  Davis,  140  Ky.  526,  131 
S.  W.  266;  Rogers  V.  Rogers,  51  Ohio 
St.  1,  36  N.  E.  310. 

51.  Arne  v.  Holland,  85  Minn.  401, 
89  N.  W.  3;  Karren  v.  Karren,  25  Utah 
87,  69  Pac.  465,  95  Am.  St.  Rep.  815, 
60  L.   R.   A.   294. 

52.  Jordan  V.  Jordan,  4  Tex.  Civ. 
App.   559,   23   S.   W.   531. 

A  court  other  than  the  court  grant- 
ing the  divorce  may  later  acquire  juris- 
diction of  the  child  for  the  purpose  of 
entertaining  proceedings  for  its  adop- 
tion. Younger  V.  Younger,  106  Cal. 
377,   39   Pac.   779. 

53.  Ind. — Williams  v.  Williams,  13 
Ind.  523.  Mo.— In  re  Kohl,  82  Mo. 
App.  442.  Neb. — Norval  V.  Zinsmas- 
ter,  57  Neb.  158,  77  N.  W.  373,  73 
Am.  St.  Rep.  500. 

54.  In  re  Delano,  37  Mo.  App.  185. 
Subsequent    to    a    divorce   for   wife's 

adultery,  the  child  cannot  be  awarded 
to  her,  nor  can  she  be  permitted  to 
visit  the  child.  Crimmins  V.  Crimmins, 
28  Hun   (N.  Y.)   200,  64  How.  Pr.  103. 

On  application  for  modification,  the 
court  may  have  a  private  conference 
with  the  child.  Daniels  v.  Daniels,  145 
Iowa  422,  124  N.  W.   169. 

Where,  after  divorce,  another  child 
of  the  marriage  was  born,  it  was  held 
that  debt  for  support  would  not  lie 
against  the  husband,  though  decree 
might  be  opened  or  supplemental  pro- 
ceedings  instituted.     Harris   v.   Harris, 
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I.  Abatement.  —  It  is  held  that  where  the  custody  of  the  children 
is  awarded  to  the  mother,  the  father's  rights  in  this  regard  are  re- 
stored upon  the  wife's  death,55  or,  at  least,  the  father  is  not  debarred 
from  seeking  such  custody  after  the  wife's  death.56 

If  a  sum  be  awarded  to  the  wife  for  the  support  of  the  children 
and  the  father  die,  the  claim  may  be  made  a  gross  sum57  and  may 
be  proven  against  the  husband's  estate.58 

J.  Appeal.  —  Appeals  are  generally  recognized  from  orders  both 
as  to  the  custody  and  support  of  the  children,59  and  from  a  modi- 
fication of  the  original  order.60  On  such  appeals,  the  presumption 
is  that  the  ruling  of  the  lower  court  was  correct,61  and  there  will 
be  no  reversal  unless  there  has  been  an  abuse  of  discretion,62  or  serious 
error.63 


5  Kan.  46.     See  also  Shannon   v.  Shan- 
non, 97  Mo.  App.  119,  71  S.  W.  104. 

The  court  can  not  grant  support  for 
child  born  after  divorce  and  for  whom 
no  provision  was  made,  the  paternity 
of  the  child  being  denied.  Crugon  V. 
Crugon,  64  Wis.  253,  25  N.  W.  5. 

55.  Cal. — Schammel  V.  Schammel,  105 
Cal.  258,  38  Pac.  729.  Colo.— Wilson 
v.  Mitchell,  48  Colo.  454,  111  Pac.  21. 
N.  Y.— Matter  of  Robinson,  17  Abb. 
Pr.  399   (note). 

The  wife  may  appoint  a  guardian  by 
will.  Wilkinson  v.  Deming,  80  111.  342, 
22  Am.  Rep.  192. 

56.  Bryan  V.  Lyon,  104  Ind.  227,  3 
N.  E.  880,  54  Am.  Rep.  309;  In  re 
Blackburn,   41    Mo.   App.    622. 

57.  Creyts  v.  Creyts,  143  Mich.  375, 
106  N.  W.  1111,  114  Am.  St.  Rep. 
656. 

58.  Murphy  v.  Movie,  17  Utah  113, 
53  Pac.  1010,  70  Am.'St.  Rep.  767. 

Where  husband  left  all  to  child,  it 
was  held  that  the  wife's  right  to  a 
monthly  allowance  for  the  child's  sup- 
port terminated  on  the  death  of  the 
husband.  Schultze  V.  Schultze  (Tex. 
Civ.   App.),   66   S.   W.   56. 

Bankruptcy  of  husband  is  no  de- 
fense. Rush  v.  Flood,  105  111.  App. 
182. 


59.  Ind. — Breedlove  v.  Breedlove,  27 
Ind.  App.  560,  61  N.  E.  797.  Mo. 
Tatum  v.  Davis  (Mo.  App.),  128  S.  W. 
766.  Ore.— Pittman  v.  Pittman,  3  Ore. 
472.  Tenn.— Wills  v.  Wills,  104  Tenn. 
382,  58  S.  W.  301.  Tex.— Pape  v.  Pape, 
13  Tex.  Civ.  App.  99,  35  S.  W.  479. 
Wash. — Wilkinson  v.  Wilkinson,  63 
Wash.  126,  114  Pac.  915.  Contra,  Me. 
Stetson  v.  Stetson,  80  Me.  483,  15  Atl. 
60.  N.  Y.— Price  v.  Price,  55  N.  Y. 
656.  Utah. — Thomson  v.  Thomson,  5 
Utah  401,  16  Pac.  400. 

60.  Neil  v.  Neil,  38  Ohio  St.  558; 
Greenleaf  V.  Greenleaf,  6  S.  D.  348,  61 
N.  W.  42. 

61.  Butts  v.  Butts,  35  App.  Cas. 
(D.  C.)    288. 

62.  Cal. — Dickerson  V.  Dickerson,  108 
Cal.  351,  41  Pac.  475.  Conn.— Morrill 
V.  Morrill,  83  Conn.  479,  77  Atl.  1. 
D.  C— Wells  v.  Wells,  11  App.  Cas.  392. 
Ind. — Eastes  v.  Eastes,  79  Ind.  363; 
Powell  v.  Powell,  53  Ind.  513. 

63.  Graviess  v.  Graviess,  28  Ohio  C. 
C.  26. 

Under  statute  allowing  appeals  where 
the  value  of  the  subject-matter  exceeds 
a  certain  sum,  no  appeal  is  allowable 
as  to  custody  of  children.  Leak  v. 
Leak,  156  Fed.  473,  84  C.  C.  A.  283. 


DOCKET.  —  See  Courts ;  United  States  Courts. 
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CROSS-REFERENCES: 

Ejectment ;  Partition. 

For  appropriate  forms  see  Volume  IX. 

I.  INTRODUCTORY.  —  A.  Dower  Defined.  —  Dower  is  the  life 
interest  which  a  surviving  wife  took  at  common  law,  in  lands  of 
which  her  husband  was  seized  during  coverture,  of  an  estate  of  in- 
heritance.    It  was  the  beneficial  use  of  one-third.1 

B.  Early  Common  Law  Practice.  —  Filing  the  praecipe  was  the 
early  English  method  of  commencing  the  action  for  the  recovery  of 
dower.2 

Writ  of  Dower  Unde  Nihil  Habet  and  Writ  of  Right  of  Dower. —  The  writ 
of  dower  unde  nihil  habet  issued  in  cases  where  the  widow  had  received 
no  dower;  and  the  writ  of  right  of  dower  issued  where  a  part  of  the 
dower  had  already  been  assigned.3 

Services  of  Writ.  — This  writ  was  to  be  served  on  the  tenant  of  the 
freehold  by  two  summoners.4  The  tenant  might  then  appear  and 
have  his  essoign  or  plead.5 

The  essoign  was  really  a  continuance  and  was  granted  on  the  de- 
fendant appearing  in  person  before  the  clerk  of  the  court  and  offer- 
ing an  excuse  either  written  or  oral  that  he  would  be  unable  to  defend 
the  suit  at  that  time.  This  excuse  could  not  be  made  by  the  at- 
torney for  the  defendant  on  account  of  a  presumption  that  if  the 
defendant  had  counsel  he  was  prepared.6 

The  grand  cape  was  issued  on  the  failure  of  the  defendant  to  ap- 
pear on  the  essoign  day.7 

The  petit  cape  was  issued  if  the  defendant  failed  to  appear  at  a 
subsequent  term.8 


1.  Andrews  Am.  Law  (2nd  ed.), 
§600. 

2.  Praecipe  was  a  statement  that 
plaintiff  was  entitled  to  dower  and 
that  she  was  deforced  therefrom.  Chit. 
PI.,  1311;  William  v.  Gwyn,  2  Wm. 
Saund.   42,  85   Eng.  Reprint"  601. 

3.  3  Black.  Com.  183;  William  v. 
Gwyn,  2  Wm.  Saund.  42,  85  Eng.  Re- 
print  601. 

For    form    of    this    writ    sec     William 


r.   Gwvn,  2   Wm.  Saund.    (Eng.)   42,   85 
Eng.   Reprint   601;   Chit.   PL,   1310n. 

4.  Chit.  PI.,  1316n;  William  v. 
Gwyn,  2  Wm.  Saund.  42,  85  Eng.  Re- 
print  001. 

5.  Chit.  PI.,  1313  and  n. 

6.  Chit.    PL,   1313   and  n. 

7.  William  v.  Gwyn,  2  Wm.  Saund. 
42,  46,  85  Eng.  Reprint  601. 

8.  William  v.  Gwyn,  2  Wm.  Saund. 
42,   46b,   85   Eng.   Reprint   601. 
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Imparlance  was  granted  the  defendant  as  a  matter  of  course.0 

The  right  of  view  was  granted  the  defendant  wherein  he  claimed 
that  the  dower  was  not  demanded  in  land  he  claims,  or  that  there 
is  a  question  as  to  the  boundaries.10  And  it  has  been  held  that  the 
defendant  must  by  affidavit  show  the  necessity  of  a  view.11 

Writ  of  Seizin.  —  On  failure  to  appear  on  the  return  day  of  the 
grand  cape  or  petit  cape,  judgment  was  taken  by  demandant;12  or 
if  defendant  failed  to  appear  at  the  date  set  after  essoign  taken,  a 
judgment  was  taken  against  him.  In  either  event  a  writ  of  seizin 
was  issued  and  the  sheriff  ordered  to  set  off  the  dower  by  metes  and 
bounds.13  This  practice  is  now  obsolete  both  in  England,  since  the 
Reform  Procedure  Act  of  I860,14  and  in  the  various  jurisdictions  of  the 
United  States.15 

Filing  of  Declaration. —  If  the  defendant  entered  an  appearance  in 
answer  to  the  writ,  the  plaintiff  was  then  required  to  file  his  dec- 
laration.16 

II.  DEMAND.  —  A.  Necessity  for  Demand.  —  In  the  earlier 
common  law  practice  demand  was  not  necessary  to  maintain  an  ac- 
tion to  recover  dower.     It  is  not  now  essential  in  many  jurisdictions.17 

As  Basis  for  Damages. —  But  it  is  now  held  in  many  jurisdictions 
that  unless  the  plaintiff  makes  demand  he  is  not  entitled  to  dam- 
ages for  withholding  the  dower.18 


9.  Haviland  v.  Bond,  4  Johns.  (N. 
Y.)  309;  Will's  Gould  PI.,  73. 

See  the  title  "Imparlance." 

10.  Vischer  v.  Conant,  4  Cow.  (N. 
Y.)    396. 

11.  Ostrander  v.  Kneeland,  20  Johns. 
(N.  Y.)  276.  See  generally  Will's 
Gould  PI.,   74,   and   the   title    "View." 

12.  Waters  v.  Gooch,  6  J.  J.  Marsh. 
(Ky.)  586,  587;  William  V.  Gwyn,  2 
Wm.  Saund.  42,  46b,  85  Eng.  Beprint 
601. 

13.  William  V.  Gwyn,  2  Wm.  Saund. 
42,  46b,   85   Eng.   Beprint   601. 

14.  The  old  writ  of  dower  prescribed 
by  20  Hen.  Ill,  e.  1,  was  abolished  by 
the  common  law  Procedure  Act,  1860, 
§26,  an  ordinary  action  being  substi- 
tuted, commenced  by  a  writ  endorsed 
with  a  notice  that  the  claim  is  for 
dower.  6  Encyclopaedia  Laws  of  Eng. 
644. 

15.  The  proceedings  under  the  Eng- 
lish law  are  repugnant  to  our  statutory 
regulations  and  "we  must  proceed  in 
all  cases  at  common  law  by  petition, 
process,  and  plea,  or  answer."  Fitz- 
gerald v.  Garvin,  T.  U.  P.  Charlton 
(Ga.)    281. 

16.  William  v.  Gwyn,  2  Wm.  Saund. 
42,  85   Eng.   Beprint   601. 
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17.  Ala. — Francis  v.  Garard,  18  Ala. 
794.  111.— Sill  v.  Sill,  185  111.  594,  57 
N.  E.  812;  Marsh  V.  Irwin,  168  111.  50, 
47  N.  E.  768;  Atkin  v.  Merrell,  39  111. 
62.  Ky.— Yancy  V.  Smith,  2  Mete.  408; 
Taylor  v.  Brodriek,  1  Dana  345.  Mich. 
Brown  V.  Bronson,  35  Mich.  415.  N.  J. 
Hopper  v.  Hopper,  22  N.  J.  L.  715; 
Chiswell  v.  Morris,  14  N.  J.  Eq.  101. 
N.  Y.— Ellicott  V.  Mosier,  7  N.  Y.  201; 
Jackson  v.  Churchill,  7  Cow.  287,  17 
Am.  Dec.  290.  Va.— Tod  v.  Baylor,  4 
Leigh  498.  Wis. — Cowan  v.  Lindsay, 
30   Wis.   586. 

18.  111.— Bedford  v.  Bedford,  136  111. 
345,  26  N.  E.  662;  Cravens  v.  Winzen- 
berger,  97  111.  App.  335.  la.— Hyatt 
v.  O'Connell,  130  Iowa  567,  107  N.  W. 
599.  Ky. — Taylor  v.  Brodriek,  1  Dana 
345.  Mass. — Leavitt  V.  Lamprey,  13 
Pick.  382.  Mich. — Brown  v.  Bronson, 
35  Mich.  415.  N.  J.— Hopper  V.  Hop- 
per, 22  N.  J.  L.  715;  Chiswell  v.  Mor- 
ris, 14  N.  J.  Eq.  101.  N.  Y.— Ellicott 
v.  Mosier,  7  N.  Y.  201 ;  Jackson  V. 
Churchill,  7  Cow.  287.  Wis. — Cowan  v. 
Lindsay,  30   Wis.  586. 

When  tie  widow  has  been  deforced 
or  cannot  have  her  dower  without  suit 
or  where  it  has  been  assigned  unfairly, 
or    not    assigned    within    two    years    in 
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B.  Requisites  op  Demand.  —  In  the  absence  of  statute  providing 
for  a  particular  form,  an  oral  demand  is  sufficient.19  In  many  juris- 
dictions the  rule  is  that  the  filing  of  the  suit  will  be  construed  as 
the  demand.20 

Who  May  Demand.  —  The  demand  may  be  made  by  an  agent  under 
a  parol  authorization,21  or  by  the  demandant's  attorney.22 


property  of  which  her  husband  died 
seized,  she  is  entitled  to  damages  from 
the  date  of  her  husband's  death,  except 
where  the  heirs  have  sold  to  some  per- 
son not  having  actual  notice  of  the 
dower  right,  in  which  case,  and^  in 
cases  where  the  husband  was  not  seized 
at  the  time  of  his  death,  damages  run 
only  from  the  date  of  demand.  Rev. 
St.  Mo.,  §367;  Reineman  v.  Larkin,  222 
Mo.  156,  121  S.  W.  307;  Rannels  V. 
Washington  University,  96  Mo.  226, 
9  S.  W.  569. 

The  damages  for  withholding  are  to 
be  computed  from  the  death  of  the 
testator  when  the  heirs  are  defendants 
but  from  the  date  of  demand  when  any 
other  person  is  defendant.  Gorden  v. 
Gorden,  80  App.  Div.  258,  80  N.  Y. 
Supp.   241. 

The  record  of  the  court  must  show 
that  demand  was  made  and  damages 
could  only  be  awarded  from  the  date 
of  the  demand.  Hyatt  v.  O'Connell, 
130  Iowa  567,  107  N.  W.  599. 

The  statute  requiring  demand  before 
an  action  can  be  commenced  for  the 
admeasurement  of  dower  only  applies 
to  writ  of  dower  in  the  probate  court 
.  and  is  not  a  prerequisite  to  the  filing 
of  a  bill  in  equity  for  the  recovery 
of  dower.  Sprague  v.  Stevens,  32  R.  I. 
361,    79   Atl.   972. 

In  Maine  it  was  held  that  unless 
demand  is  alleged  the  petition  is  de- 
murrable. Merrill  V.  Shattuck,  55  Me. 
370;  Freeman  V.  Freeman,  39  Me.  426; 
Luce  v.  Stubbs,  35  Me.  92. 

And  if  the  demand  be  insufficient, 
such  fact  may  be  pleaded  by  state- 
ment. McAllister  V.  Dexter  R.  Co.,  106 
Me.  371,  76  Atl.  891;  Rev.  St.,  ch.  105, 
§2. 

19.  Me.— Lothrop  v.  Foster,  51  Me. 
367;  Luce  v.  Stubbs,  35  Me.  92;  Baker 
v.  Baker,  4  Me.  67.  Mass. — Page  v. 
Page,  6  Cush.  196.  Eng. — Watson  V. 
Watson,  10  C.  B.  3,  70  E.  C.  L.  2. 

By  statute  in  Maine  a  demand  when 
made  on  a  corporation  must  be  in  writ- 
ing. McAllister  v.  Dexter,  etc.  P.  R. 
Co.,   106   Me.  371,  76   Atl.   891. 


20.  In  general  if  no  demand  has 
been  made,  damage  is  only  given  for 
the  withholding  from  the  date  of  suit. 
Ala.— Francis  v.  Garrard,  18  Ala.  794. 
111.— Sill  v,  Sill,  185  111.  594,  57  N.  E. 
812;  Marsh  v.  Irwin,  168  111.  50,  47 
N.  E.  768;  Atkin  v.  Merrell,  39  111.  62. 
Ky. — Yancy  v.  Smith,  2  Mete.  408. 
N.  J. — Chiswell  v.  Morris,  14  N.  J.  Eq. 
101.     Va—  Tod  v.  Baylor,  4  Leigh  498. 

The  bringing  of  a  suit  to  annul  an 
ante-nuptial  contract  and  recover  dow- 
er, is  a  sufficient  demand  and  damages 
for  detention  will  run  from  that  date. 
Warner  v..  Warner,  235  111.  448,  85  N. 
E.  630. 

In  Strawn  v.  Strawn,  50  111.  256,  the 
widow  was  in  possession  and  the  heirs 
brought  suit  to  assign.  She  contended 
she  was  entitled  to  one-third  of  the 
rents  and  profits;  the  heirs  demurred 
on  the  ground  she  had  made  no  de- 
mand. The  court  said:  "An  actual 
formal  demand  has  not  been  held  neces- 
sary in  this  class  of  cases.  If  facts  ap- 
peared from  which  it  could  be  seen 
that  the  heir  or  remainderman  was  un- 
willing, and  that  such  a  demand  would 
have  been  unavailing,  then  it  would 
be  dispensed  with,  or  if  the  heirs  or 
remaindermen  were  minors,  as  they 
or  their  guardians  could  not  assign 
dower,  a  formal  demand  would  be  use- 
less and  the  commencement  of  the  suit 
would  be  held  a  sufficient  demand." 
See  Killackey  V.  Killackey,  166  Mich. 
311,  131  N.  W.  519. 

21.  Lothrop  v.  Foster,  51  Me.  367; 
Watson  v.  Watson,  10  C.  B.  3,  70  E.  C. 
L.  2. 

22.  McAllister  v.  Dexter,  etc.  R.  R. 
Co.,  106  Me.  371,  76  Atl.  891.  And  the 
demand  may  be  signed  by  demandant's 
attorney.  Stevens  v.  Reed,  37  N.  H. 
49. 

Where  demand  was  made  by  another 
under  power  of  attorney,  it  was  held 
insufficient  for  the  reason  that  the  pow- 
er recited  "in  the  property  heretofore 
described"  when  no  property  was  de- 
scribed in  the  instrument.  Sloan  v. 
Whitman,  5  Cush.  (Mass.)  532. 
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On  Whom  Made.  —  At  common  law  the  demand  was  made  upon  the 
tenant  of  the  freehold.23  The  dower  should  be  demanded  from  the 
person  who  would  be  defendant  in  the  action  or  suit  for  its  recovery.24 

Description  of  Property.  —  The  land  should  be  so  described  that  the 
tenant  is  put  upon  notice  as  to  what  land  the  demandant  intends  to 
subject  to  her  claim.25  The  property  may  be  described  in  terms  or  by 
reference  to  a  deed.26  But  a  demand  is  not  invalid  because  it  em- 
braces more  land  than  was  claimed  in  the  action  for  dower.27  Nor 
is  it  necessary  for  the  demand  to  state  whether  the  widow  claims  the 
use  and  income  of  one-third  the  estate,  or  one-half.28 

Where  Made.  —  It  is  not  necessary  that  demand  be  made  on  the 
land.29 

III.  JURISDICTION  OF  COURTS.  — A.  Courts  of  Equity. 
In  earlier  practice  courts  of  equity  only  assumed  jurisdiction  of  pro- 
ceedings for  dower  when  there  was  some  impediment  by  reason  of 
which  complete  justice  could  not  be  done  by  the  law  courts.30  But 
they  now  have  concurrent  jurisdiction  with  the  law  courts.31 


23.  Ellis  v.  Ellis,  4  R.  I.  110.  In 
this  ease  the  court  stated  that  the  in- 
fant before  entry  of  the  guardian  in 
chivalry,  might  assign  dower  and  be 
sued  for  it,  or  if  there  was  a  guardian 
in  chivalry,  or  one  who  held  a  ward- 
ship by  grant  of  the  crown,  they  might 
be  sued  for  it. 

24.  Ellis  v.  Ellis,  4  R.  I.  110. 

A  demand  is  properly  made  upon  the 
defendant's  grantor,  if  he  was  the  ten- 
ant of  the  freehold  at  the  time  of 
the  demand.  Barker  v.  Blake,  36  Me. 
433.  Where  the  tenant  is  a  minor,  the 
demand  should  be  made  upon  him  and 
his  guardian.  Young  v.  Tarbell,  37  Me. 
509.  But  it  has  been  held  that  it  was 
not  necessary  to  demand  from  infant. 
McCormick  V.  Taylor,  2  Ind.  336.  Where 
there  is  more  than  one  person  seized 
of  the  freehold,  a  personal  demand 
should  be  made  on  each.  Burbank  v. 
Day,  12  Mete.  (Mass.)  557.  But  where 
demandant  only  claims  dower  in  the 
interest  of  one  co-tenant,  demand  need 
not  be  made  except  on  that  one.  Wil- 
liams v.  Williams,  78  Me.  82,  2  Atl. 
884. 

Where  the  demandant  was  in  pos- 
session of  the  property  under  an  agree- 
ment as  to  division  of  the  income,  it 
was  held  no  demand  was  necessary. 
Potter  v.  Clapp,  203  111.  592,  68  N.  E. 
81. 

Where  the  widow  makes  demand 
against  the  tenant  in  fee  and  without 
assigning,  he  transfers  the  property  to 
another,  she  may  bring  her  suit  against 
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the  new  tenant  and  may  recover  dam- 
ages from  the  date  of  the  original  de- 
mand. Rannels  v.  Washington  Univer- 
sity, 96  Mo.  226,  9  S.  W.  569. 

Where  land  was  purchased  from  the 
heir  and  by  law  no  demand  was  neces- 
sary. It  was  held  that  the  widow 
could  only  recover  damages  from  the 
purchaser  from  the  date  he  procured 
title.  Newbold  v.  Ridgeway,  1  Harr. 
(Del.)    55. 

25.  Ford  v.  ETskine,  45  Me.  4S4; 
Atwood  v.  Atwood,  22  Pick.  (Mass.) 
283. 

26.  McAllister  v.  Dexter,  etc.  R.  R. 
Co.,  106  Me.  371,  76  Atl.  891;  Ford  v. 
Erskine,   45   Me.   484. 

27.  McAllister  v.  Dexter,  etc.  R.  R. 
Co.,  106  Me.  371,  79  Atl.  891;  Wil- 
liams v.  Williams,  78  Me.  82,  2  Atl. 
884;  Davis  v.  Walker,  42  N.  H.  482; 
Fulton  v.  Fulton,  19  N.  H.  168. 

28.  McAllister  v.  Dexter,  etc.  R.  R. 
Co..   106   Me.   371,   76   Atl.   891. 

29.  Baker  v.  Baker,  4  Me.  67. 

30.  Md.— Kiddall  V.  Trimble,  1  Md. 
Ch.  143;  Sellman  V.  Bowen,  8  Gill.  & 
J.  50.  Mo. — Davis  V.  Davis,  5  Mo.  183. 
N.  Y. — Swaine  V.  Perine,  5  Johns.  Ch. 
482. 

31.  U.  S. — Herbert  V.  Wren,  7 
Cranch  370,  3  L.  ed.  374.  Ark.— John- 
son v.  Johnson,  84  Ark.  307,  105  S.  W. 
869.  Ga. — Bishop  v.  Woodward,  103 
Ga.  281,  29  S.  E.  968.  111.— §19,  Chap. 
41,  Revised  Stat.  (1909),  provides  that 
petition  for  dower  may  be  filed  in 
chancerv.    la. — Beeman  v.  Kitzman,  124 
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Enforce  Legal  Rights.  —  But  in  the  proceeding  to  recover  dower 
they  enforce  only  purely  legal  rights.32 

Equity  Jurisdiction  To  Grant  Special  Relief.  —  Courts  of  equity  have 
jurisdiction  to  award  relief  in  a  manner  different  from  the  relief 
granted  in  courts  of  law.33 

B.  Courts  of  Probate  Powers.  —  In  many  of  the  states  the  pro- 
bate court  is  given  jurisdiction  of  proceedings,  for  the  assignment  of 
dower.34  In  some  states  jurisdiction  is  given  to  the  orphan's  court, 
a  court  of  probate  powers.35  The  jurisdiction,  however,  is  usually 
limited.36 


Iowa  86,  99  N.  W.  171.  Md.— Harper 
17.  Clayton,  84  Md.  346,  35  Atl.  1083; 
Kiddall  r.  Trimble,  1  Md.  Ch.  143.  N.  J. 
Hartshorne  v.  Hartshorne,  2  N.  J.  Eq. 
349.  N.  Y. — Van  Name  v.  Van  Name, 
23  How.  Pr.  247;  Badgley  v.  Bruce,  4 
Paige  98.  R.  I. — Sprague  r.  Stevens, 
32  R.  I.  361,  79  Atl.  972.  Tenn.—  Spain 
&  Hawkins  v.  Adams,  3  Cooper's  Ch. 
319.  Can.— Grieve  v.  Woodruff,  1  Out- 
App.   617. 

32.  Shelton  v.  Sears,  187  Mass.  455, 
73   N.   E.   666. 

"Dower,  when  founded  on  a  legal 
seizin  is  a  pure  legal  right;  and,  while 
courts  of  equity  possess  concurrent  jur- 
isdiction with  courts  of  law  for  its 
enforcement,  yet,  in  cases  where  no 
equitable  right  is  involved  they  deter- 
mine the  right  set  up  by  the  widow, 
by  precisely  the  same  principles  which 
would  govern  the  decision  of  a  court 
of  law  in  a  like  case."  Dros-t  v.  Hall, 
52  N.  J.  Eq.  68,  28  Atl.  81. 

When  the  action  for  admeasurement 
of  dower  was  pending,  the  widow  sold 
and  relinquished  her  interest  and 
brought  a  suit  in  equity  for  rents  and 
profits.  In  the  action  she  had  alleged 
seizin  in  her  husband  at  the  time  of 
his  death,  which  was  denied  by  answer. 
This  being  a  law  question  could  only 
be  tried  in  an  action  at  law.  The 
widow  having  divested  herself  of  the 
legal  title  could  not  maintain  her  ac- 
tion at  law  to  establish  that  right  and 
as  equity  would  not  entertain  the  suit 
for  recovery  of  rents  and  profits  until 
the  right  was  established  at  law,  the 
court  held  she  was  not  entitled  to  re- 
lief. Kiddall  v.  Trimble,  1  Md.  Ch. 
143. 

33.  Ga,— Mitchell  v.  Ward,  60  Ga. 
525.  N.  J. — Chiswell  V.  Morris,  14  N. 
J.  Eq.  101.  R.  I. — Sprague  v.  Stevens, 
32  R.   I.  361,   79   Atl.  972. 

34.  Ala. — Morgan    v.    Hendren,    102 


Ala.  245,  14  So.  540;  Humes  v.  Scruggs, 
64  Ala.  40.  Ark.— Ex  parte  Hillard. 
50  Ark.  34,  6  S.  W.  326.  Conn.— Ap- 
peal of  Hewitt,  53  Conn.  24,  1  Atl. 
815;  Way  V.  Way,  42  Conn.  52.  Me. 
Barton  v.  Hinds,  46  Me.  121.  Mass. 
Draper  v.  Baker,  12  Cush.  288.  Miss. 
Jiggitts  r.  Jiggitts,  40  Miss.  718. 
Mo. — Woerter  v.  Miller,  13  Mo.  App. 
567.  N.  H.— Fisk  v.  Eastman,  5  N.  H. 
240.  R.  I.— Willock  v.  Willock,  29  R.  I. 
511,  72  Atl.  817;  Eddy  v.  Moulton,  13 
R.  I.  105.  Tenn. — Spain  &  Hawkins 
17.  Adams,  3  Cooper's  Ch.  319.  Vt. 
Hathaway  V.  Hathawav,  46  Vt.  234; 
Danforth  v.  Smith,   23  Vt.   247. 

The  county  court  (a  court  having 
probate  power)  has  concurrent  juris- 
diction with  the  district  court  in  those 
cases  where  it  is  not  necessary  to  de- 
termine a  contested  right  of  dower. 
Swobe  v.  Marsh,  73  Neb.  331,  102  N.  W. 
619. 

35.  Layton  p.  Butler,  4  Har.  (Del.) 
507;  Appeal  of  Brown,  84  Pa.  457; 
Evans  v.  Evans,  4  Clark  (Pa.)  478, 
3  Am.  Law  J.  231. 

The  orphan's  court  has  jurisdiction 
only  when  the  husband  dies  seized.  A 
widow  may  claim  her  statutory  dower 
by  the  common  law  action  when  the 
land  is  in  the  adverse  possession  of 
one  denying  her  right,  or  of  one  not 
amenable  to  the  orphan's  court  pro- 
cess. Will's  Gould  PI.  (5th  ed.)  7; 
McFadden  v.  McFadden,  32  Pa.  Super. 
534. 

36.  Hall  V.  Pierson,  63  Conn.  332, 
28  Atl.  544. 

The  assignment  of  dower  by  the  pro- 
bate court  conveys  no  title,  but  mere- 
ly designates  a  particular  portion  to 
which  it  shall  be  confined,  and  the 
court  cannot  go  into  the  equities  be- 
tween demandant  and  a  purchaser  who 
was  a  stranger  to  the  estate.  Hew- 
itt's Appeal,   53   Conn.   24,    1    Atl.  815. 
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In  Montana  the  court  when  sitting  in  probate  lias  no  power  to 
admeasure  dower,  and  any  order  or  proceeding  of  the  court  in  re- 
spect to  dower  is  void.37 

C.  Federal  Courts.  —  Where  the  federal  court  has  acquired  juris- 
diction of  the  property  of  decedent  before  his  death  in  a  bankruptcy 
proceeding,  it  has  jurisdiction  of  the  assignment  of  dower  to  the  ex- 
clusion of  the  state  courts.38 

IV.  PARTIES. —  A.  Plaintiff.  —  1.  At  Common  Law. —  The 
right  of  a  widow  to  dower  is  a  mere  chose  in  action,39  and  she  was 


Where  the  statutory  requisites  to 
dower  exists,  but  it  appears  that  equit- 
ably they  should  not  attach  the  court 
may  refuse  to  set  out  the  dower,  but 
where  the  legal  right  has  attached, 
the  court  cannot  refuse  to  assign  on 
account  of  the  after  arising  facts  that 
would  render  such  assignment  inequit- 
able, but  must  leave  the  equities  to  be 
decided  by  a  court  of  equity.  Hall  v. 
Pierson,    63    Conn.    332,   28    Atl.    544. 

It  appearing  that  the  defendant  has 
made  valuable  improvements  on  the 
property,  it  would  be  manifestly  un- 
just to  assign  dower  by  metes  and 
bounds.  The  probate  court  has  no 
jurisdiction  and  plaintiff  must  resort  to 
the  chancery  court  that  has  power  to 
take  the  improvements  into  considera- 
tion and  do  justice  between  the  parties 
and  by  a  decree  make  allowance  to  the 
alienee  on  account  of  the  betterments 
he  has  put  on  the  land.  Morgan  V. 
Hendren,  102  Ala.  245,  14  So.  540. 

When  the  dower  interest  can  be  as- 
signed by  metes  and  bounds  the  widow, 
heir,  or  personal  representative  may 
have  the  dower  assigned  by  the  pro- 
bate court.  Humes  v.  Scruggs,  64  Ala. 
40. 

The  jurisdiction  of  the  probate  and 
chancery  courts  is  preserved  in  the  al- 
lotment of  dower.  The  latter  is  the 
more  potent,  most  general,  and  usually 
resorted  to;  but  when  the  estate  is  in 
course  of  administration,  as  it  is  the 
case  before  us,  and  it  is  desired  only 
to  allot  dower,  without  adjusting  any 
question  of  title  or  damage,  the  pro- 
bate court  has  the  power  and  machin- 
ery to  act  on  the  petition  of  the  widow. 
Ex  parte  Hillard,  50  Ark.  34,  6  S.  W. 
326. 

But  the  probate  court  has  no  juris- 
diction unless  the  husband  dies  seized. 
Sheaf e   v.   O'Neil,   9    Mass.   9. 

The  probate  court  is  without  juris- 
diction   to    deliver     possession     of     the 
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land  awarded  to  widow  as  dower  where 
the  holder  of  the  land  is  a  stranger  to 
the  settlement  of  the  estate  of  de- 
cedent. Jiggitts  v.  Jiggitts,  40  Miss. 
718. 

Where  a  husband  does  not  die  seized 
and  possessed  of  the  land,  an  assign- 
ment of  dower  to  his  widow  by  the 
judge  of  probate  is  void.  Fisk  V. 
Eastman,  5  N.  H.   240. 

The  probate  court  and  common  pleas 
have  concurrent  jurisdiction  in  dower 
and  when  one  court  assumes  jurisdic- 
tion of  a  particular  case  the  other 
court  cannot  interfere.  Witte  V.  Clark, 
17  S.  C.   313. 

"The  county  court  has  no  jurisdic- 
tion to  allot  dower  except  in  specific 
property  by  metes  and  bounds."  Spain 
&  Hawkins  v.  Adams,  3  Cooper's  Ch. 
(Tenn.)    319. 

"Where  the  defendant  by  answer 
raises  an  issue  of  fact  which  proved 
would  defeat  the  widow's  right  to  dow- 
er. The  county  crurt  is  without  juris- 
diction to  proceed.  Swobe  v.  Marsh, 
73  Neb.  331,  102  N.  W.  619;  Tyson 
V.  Tyson,  71   Neb.  438,  98   N.  W.   1076. 

37.  In  re  Dahlman's  Estate,  28 
Mont.    379,    72    Pac.    750. 

38.  Hurley  v.   Devlin,  151   Fed.  919. 
Where  land  was  sold  by  the  assignee 

in  bankruptcy,  and  the  widow  there- 
after brought  her  suit  for  dower 
against  the  heirs  of  deceased,  and  the 
purchaser  from  the  assignee  filed  his 
petition  to  be  made  a  party  and  set- 
ting out  his  title,  it  was  held  that  the 
dower  was  barred.  Hill  V.  Bowers,  4 
Heisk.   (Tenn.)   272. 

39.  Maxon  v.  Gray,  14  R.  I.  641; 
Hoxsie  r.  Ellis,  4  R.  I.  123;  Morgan 
v.  Blatchley,  33  W.  Va.  155,  10  S.  E. 
282.  Contra,  Gorham  v.  Daniels,  23  Vt. 
600;   Grant  v.  Parham,  15  Vt.  649. 

The  law  in  England  and  in  most  of 
the  states  of  the  Union  differs  from 
ours  in  respect   to   dower.     With  us  it 
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the  only  proper  party  plaintiff  in  the  action  to  recover  dower  at  com- 
mon law,40  although  proceedings  might  be  instituted  for  the  assign- 
ment of  dower  by  the  heirs  or  their  guardian.41  or  the  owner  of  the 
fee.42 

2.     In  Equity.  —  The  widow  may  bring  her  suit   for  admeasure- 
ment in  chancery.43 

The  assignee    of  the  widow  cannot  maintain  the  action  for  admeas- 
urement in  his  own  name,44  but  might  do  so  in  the  name  of  the  widow.45 


has  been  long  settled  that  the  widow's 
thirds  vest  in  her  in  common  with  the 
heirs  before  assignment  (Woostee  v. 
Hunts  Lyman  Iron  Co.,  38  Conn.  256; 
Stedman  v.  Fortune,  5  Conn.  462);  and 
in  an  estate  in  freehold  (Greathead's 
Appeal,  42  Conn.  374). 

The  statutory  dower  of  this  state 
may  be  recovered  by  the  heirs  if  the 
widow  failed  to  have  it  set  out  during 
her  lifetime.  Potter  v.  Worley,  57 
Iowa  66,  7  N.  W.  6S5,  10  N.  W.  298. 

By  statute  in  Florida  the  widow  is 
entitled  to  an  absolute  interest  in  the 
personality  as  part  of  her  dower, 
therefore  when  the  widow  dies  before 
her  dower  is  set  off,  her  administrator 
may  sue  for  the  dower  interest  of  the 
deceased  widow  in  the  personality  of 
the  deceased  husband.  Woodberry's 
Exr.   v.  Matherson's  Exr.,   19  Fla.  778. 

40.  Ala. — Barber  v.  Williams,  74 
Ala.  331.  Ark. — Jacoway  v.  McGar- 
rah,  21  Ark.  347.  Ind.— Strong  V.  Bragg, 
7  Blackf.  62.  Ky.— Shield's  Heirs  v. 
Batts,  5  J.  J.  Marsh.  12.  Mich. — King 
V.  Merritt,  67  Mich.  194,  34  N.  W. 
689;  Galbraith  v.  Fleming,  60  Mich. 
408,  27  N.  W.  583.  N.  C— Partem  V.  Al- 
lison, 111  N.  C.  429,  16  S.  E.  415.  N.  Y. 
Tompkins  v.  Fonda,  4  Paige  Ch.  448; 
Jackson  V.  Aspell,  20  Johns.  411. 

In  Lamar  v.  Scott,  4  Eich.  L.  (S.  C.) 
516,  it  was  held  although  an  assignee 
could  not  apply  for  assignment  of  dow- 
er in  his  own  name,  yet  he  could  bring 
the  action  in  the  name  of  his  assignor, 
the  widow. 

In  Robie  V.  Flanders,  33  N.  H.  524, 
it  was  held  that  suit  might  be  main- 
tained by  another  where  authorized  by 
a  power  of  attorney  executed  by  the 
doweress. 

Where  dower  interest  before  assign- 
ment had  been  sold  by  sheriff  at  ju- 
dici;il  snip,  the  purchaser  was  proper- 
ly allowpd  to  bring  action  for  his  own 
benefit  in  the  orphan  'a  court  for  as- 
signment   in    the    name    o?    the    widow 


(Thomas  p.  Simpson,  3  Pa.  60) ;  but  it 
could  not  be  sold  by  judgment  cred- 
itor until  after  its  assignment  on  the 
application  of  the  widow,  heir  or  some 
other  person  holding  a  legal  interest  in 
the  land  (Shield's  Heirs  v.  Batts,  5 
J.    J.    Marsh.    [Ky.]    12). 

41.  Ky. — Smith  v.  Maxwell,  3  Litt. 
471.  Mich. — King  v.  Merritt,  67  Mich. 
194,  34  N.  W.  689.  N.  C— Parton  v. 
Allison,   109   N.   C.    647,   14   S.   E.   107. 

42.  The  dower  act  of  Illinois  pro- 
vides "that  the  heirs  or  any  other  per- 
son interested  in  lands,  tenements  or 
hereditaments,  may  also  petition  the 
court  to  have  dower  assigned  to  the 
person  entitled  thereto."  Lavery  V. 
Hutchinson,    139    111.    App.    61. 

In  Shelton  v.  Carrol,  16  Ala.  148, 
the  court  in  course  of  the  opinion  said: 
"We  think  it  very  clear  that  the 
alienee  of  the  husband  may  resort  to 
a  court  of  chancery  to  have  the  widow's 
dower   assigned   her." 

43.  Miller  v.  Stepper,  32  Mich.  194; 
Swaine  V.  Perine,  5  Johns.  Ch.  (N.  Y.) 
482. 

44.  Flowers  v.  Flowers,  84  Ark.  557, 
106  S.  W.  949;  Jackson  v.  Aspell,  20 
Johns.  (N.  Y.)  411;  Jackson  v.  Van- 
derheyden,  17  Johns.  (N.  Y.)  167;  Sut- 
liff  v.  Forgey,  1  Cow.  (N.  Y.)  89. 

Effect  of  Statutes. — The  statute  em- 
powering assignee  to  sue  in  their  own 
names  does  not  apply  in  the  case  of 
an  assignment  by  a  widow  of  her  dow- 
er. Galbraith  V.  Fleming,  60  Mich. 
408,  27  N.  W.  583. 

Contra. — The  right  of  the  widow  be- 
ing equitably  assignable,  may  be  en- 
forced under  the  code  in  the  name  of 
the  assignee.  Strong  v.  Clem,  12  Ind. 
37. 

45.  Lamar  v.  Scott,  4  Rich.  L.  (S. 
C.)    516. 

Where  the  widow  had  remarried  the 
suit  was  properly  brought  in  the  name 
of  tlio  widow  and  her  husband.  Robie 
v,    Flanders,    33    N.    H.    524.       Contra. 
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A  creditor  of  the  wife  may  sue  in  equity  for  the  setting  off  of  her 
dower.40 

3.  By  Statute.  —  By  force  of  the  statute  in  some  jurisdictions  a 
creditor  of  the  doweress  may  levy  upon  the  dower  interest  and  make 
application  for  its  assignment.47  In  New  York,  it  is  reached  by  a 
creditor's  bill.48 

A  court  of  general  equitable  jurisdiction  by  force  of  the  statute 
may  assign  dower  on  the  filing  of  a  bill  by  the  judgment  creditor,49 
but  this  is  contrary  to  common  law.50 

4.  Joinder  of  Parties.  —  Where  the  wife  has  remarried  her  hus- 
band should  be  joined  with  her.M  Where  the  demandant  is  adminis- 
tratrix, she  cannot  bring  an  action  for  dower,  joining  herself  as 
co-plaintiff  in  both  capacities.52 

B.  Defendant.  —  1.  At  Common  Law. —  The  freehold  tenant  was 
the  only  defendant  against  whom  the  suit  could  be  maintained,13  and 


Flowers  i>.    Flowers,    84    Ark.    557,    106 
S.  W.  949. 

In  Iowa  where  dower  is  a  fee  sim- 
ple estate,  if  the  wife  fails  to  have 
it  set  out  during  her  life,  her  heirs 
may  recover  it  after  her  death.  Pot- 
ter v.  Worly,  57  Iowa  66,  7  N.  W. 
685,  10  N.  W.  285. 

46.  In  Ohio  it  is  held  that  the  un- 
assigned  dower  of  the  wife  may  be 
subjected  to  the  payment  of  a  debt 
created  by  the  wife  after  the  death 
of  the  husband  by  a  proceeding  in 
equity.  Boltz  v.  Stolz,  41  Ohio  St. 
540. 

47.  Greathead's  Appeal,  42  Conn. 
374. 

It  has  been  held  in  Kentucky  that 
unassigned  dower  might  be  sold  under 
execution.  Funk  v.  Walter,  6  Ky.  L. 
Eep.  293. 

48.  Stewart  v.  McMartin,  5  Barb. 
(N.  Y.)    438. 

49.  Petefish,  Skiles  &  Co.  V.  Buck, 
56  111.  App.  149;  Tompkins  v.  Fonda, 
4  Paige    (N.   Y.)    448. 

50.  Pennington's  Exrs.  v.  Yell,  11 
Ark.   212,   236. 

Although  by  statute  dower  has  been 
enlarged  to  a  fee  simple  interest,  it  is 
still  protected  as  common  law  dower 
and  until  assigned  is  not  subject  to 
execution  or  attachment.  Rausch  v. 
Moore,  48  Iowa  611;  Moore  v.  M*ayor, 
8  N.  Y.  110. 

A  creditor  cannot  compel  assign- 
ment of  dower  in  equity  nor  subject  it 
to  the  payment  of  his  debt.  Maxon  v. 
Gray,  14  R.  I.  641. 

51.  Potier  v.  Barclay,  15  Ala.  439; 
Morse   V.  Thorsell,  78  111.  600. 
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Where  the  demandant  marries  before 
judgment,  defendant  cannot,  after  the 
entry  of  judgment,  take  advantage  of 
non-joinder.  Walker  v.  Gilman,  45  Me. 
28. 

And  where  the  demandant  was  mar- 
ried at  the  time  of  the  entry  of  the 
suit,  but  her  husband  did  not  join,  it 
was  held  that  the  judgment  could  not 
be  attacked  collaterally.  Turner  v. 
Morris,  27  Miss.  733. 

52.  "The  amount  awarded  her  in 
lieu  of  dower  would  not  only  affect  the 
heirs,  who  are  in  court,  but  the  estate 
as  well,  and  which  has  no  represen- 
tative except  the  administratrix,  and 
who  is  also  seeking  to  charge  the 
estate  with  her  dower  interest.  The 
interest  of  the  widow  and  the  estate 
being  antagonistic,  they  were  improp- 
erly joined  as  co-complainants,  and 
demurrer  proceeding  on  this  theory 
should  have  been  sustained."  Flomer- 
felt  v.   Siglin    (Ala.),  47  So.   106. 

53.  Ala.— Reives  v.  Brooks,  80  Ala. 
26.  Ark.— Weaver  v.  Rush,  62  Ark.  51, 
34  S.  W.  256.  Ind.— Strong  v.  Clem, 
12  Ind.  37.  Mass. — Parker  v.  Murphy, 
12  Mass.  485.  N.  J.— Drost  V.  Hall, 
52  N.  J.  Eq.  68,  28  Atl.  81.  N.  Y. 
Ellieott  v.  Mosier,  7  N.  Y.  201  (this 
writ  was  abolished  in  New  York  in 
1830,  and  the  action  of  ejectment  sub- 
stituted); Hurd  v.  Grant,  3  Wend.  340. 
N.  C—  Parton  r.  Allison,  111  N.  C. 
429,  16  S.  E.  415,  109  N.  C.  647,  14 
S.  E.  107;  Potter  v.  Everitt,  42  N.  C. 
152.     R.  I.— Ellis  v.  Ellis,  4  R.  I.  110. 

A  vendor  by  articles  before  deed 
made  to  his  vendee  and  while  any 
portion   of    the    consideration    remains 
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he  was  the  only  necessary  party.54  Where  the  action  is  against  the 
heirs  of  deceased  all  of  the  heirs  should  be  joined  as  defendants.55 

Purchasers  From  Heirs Where  the  heirs  have  conveyed  their  inter- 
est the  purchasers  should  be  made  defendants.56 

Owners  of  Lands  Alienated And  where   the  husband  had  alienated 

his  land  in  different  parcels,  dower  could  be  sought  in  each  separate 
parcel  by  a  separate  action  against  the  tenant  of  each  parcel.57 

Co-tenants.  —  Tenants  in  common  should  be  joined  as  co-defendants.58 

2.  In  Equity.  —  In  equity  all  persons  materially  interested  either 
legally  or  beneficially  in  the  subject  should  be  either  plaintiffs  or 
defendants.55 


due,  has,  for  the  purpose  of  action  and 
remedy,  such  a  legal  seizin  in  the  land, 
as  constitutes  him  tenant  of  the  free- 
hold; and  he  is  a  proper  defendant  in 
the  action  for  dower  unde  nihil  habet. 
Pa. — Jones  v.  Patterson,  12  Pa.  149. 
S.  C. — Kennedy  v.  McAliley,  9  Eich. 
395.  Va.— Miller  v.  Beverly,  1  Hen.  & 
M.  367. 

54.  N.  Y.— Hurd  v.  Grant,  3  "Wend. 
340.  Pa. — Jones  v.  Patterson,  12  Pa. 
149.  Va. — Miller  v.  Beverly,  1  Hen. 
&  M.  368. 

One  who  is  a  tenant  in  possession 
under  claim  of  title  in  fee  simple  is 
properly  the  defendant,  although  there 
may  be  outstanding  a  dormant  par- 
amount title.  Otis  v.  Warren,  16  Mass. 
53. 

55.  In  an  action  by  the  widow  for 
assignment  of  dower  and  her  propor- 
tion of  the  rents  and  profits,  all  the 
heirs  at  law  are  proper  parties,  al- 
though it  is  alleged  that  a  part  only 
of  the  heirs  at  law  have  been  in  pos- 
session and  have  received  the  rents  and 
profits  of  the  whole  premises.  Van 
Name  v.  Van  Name,  23  How.  Pr.  (N. 
Y.)   247. 

And  where  the  heirs  are  minors,  a 
guardian  ad  litem,  should  be  appointed 
to  defend  the  action.  Young  v.  Tar- 
bell,  37  Me.  509;  Ex  parte  Avery,  64 
N.  C.  113. 

And  the  record  must  show  the  ap- 
pearance of  the  guardian  and  his  as- 
sent to  act.  Reineman  v.  Larkin,  222 
Mo.  156,  121   S.  W.  307. 

56.  Howell  v.  Parker,  136  N.  C.  373, 
48   S.   E.   762. 

57.  Ala. — Barney  V.  Frowner,  9  Ala. 
901.  LU.  —  Coburn  i\  Harrington,  114 
111.  104,  29  N.  E.  478.  Me.— Fosdick 
v.  Gooding,  1  Me.  30.  N.  J.— Droste 
v.  Hall  (N.  J.  Eq.),  29  Atl.  437.  Ohio. 
Allen  v.  McCoy,  8  Ohio  418. 


Courts  of  general  equitable  jurisdic- 
tion allow  separate  suits  against  the 
owners  of  distinct  parcels  of  land. 
Sprague  v.  Stevens,  32  R.  I.  361,  79 
Atl.  972. 

Where  land  has  been  alienated  and 
is  in  the  hands  of  many  holders,  sep- 
arate action  may  be  brought  against 
the  different  owners  and  even  separate 
actions  against  the  same  person  on  sep- 
arate and  distinct  parcels.  Allen  v.  Mc- 
Coy, 8  Ohio  418. 

58.  Ellis  v.  Ellis,  4  R.  I.  110,  where 
it  was  held  that  the  property  being 
held  in  common  by  three  freehold  ten- 
ants all  must  be  joined. 

59.  U.  S.— Rand  i\  Walker,  117  IT. 
S.  340,  6  Sup.  Ct.  769,  29  L.  ed.  907. 
Ala.— Sanders  v.  Wallace,  118  Ala.  434, 
24  So.  354;  Lehman  Durr  Co.  v.  Rogers, 
81  Ala.  363,  1  So.  703.  111.— Lavery 
v.  Hutchinson,  139  111.  App.  61.  N.  Y. 
Van  Name  v.  Van  Name,  23  How.  Pr. 
247. 

Where  the  administrator  had  sold 
the  property  of  deceased  at  judicial 
sale  to  pay  debts,  the  purchaser  was 
the  only  necessary  defendant,  the  rights 
of  the  heirs  having  been  extinguished 
bv  the  sale.  Webb  v.  Smith,  40  Ark. 
17. 

And  the  tenant  for  years  and  the 
tenant  of  the  freehold  are  properly 
joined.  Badgley  v.  Bruce,  4  Paige  Ch. 
(N.  Y.)   98. 

Where  the  deceased  had  sold  a  part 
of  his  real  property  to  defendant  and 
the  wife  was  appointed  administratrix 
and  brought  bill  in  equity  for  dower 
in  the  property  sold,  on  decree  in  her 
favor  the  court  held:  (1)  The  trial 
court  committed  error  in  not  giving 
judgment  on  defendant's  cross-bill 
against  her  as  administratrix  on  ac- 
count of  allotment  of  dower;  (2)  that 
as    the    land    was    only    a    part    of   the 
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3.  Defendants  by  Reason  of  Statute.  —  a.  Tenant  in  Possession. 
In  many  jurisdictions  the  rule  has  been  changed  by  statute  and  the 
suit  may  be  maintained  against  the  tenant  in  possession.60 

b.  The  Widow.  —  And  where  the  plaintiff  is  an  assignee  of  the 
widow  she  should  be  made  a  party  defendant.01 

c.  Trustees.  —  A  trustee  under  a  deed  of  trust  to  the  lands  should 
be  joined  as  a  defendant.6- 

d.  Creditors.  —  Where  the  suit  is  brought  for  the  setting  off  of 
the  dower,  the  creditors  of  the  estate  should  be  joined,  or  it  should 
be  alleged  that  there  were  no  debts  or  that  there  was  sufficient  per- 
sonal property  to  pay  the  debt.63 

e.  Defendant  by  Application.  —  Where  the  land  is  claimed  by  title 
paramount  to  that  of  deceased,  the  claimant  may  become  a  party  on 
his  own  petition.64 

4.  Statutory  Proceedings.  —  a.  Persons  Having  Interest.  —  By 
the  statutes  of  some  of  the  states  all  who  have  an  interest  in  the 
land  may  be  joined  as  defendants.65 


land  of  vendor  the  heirs  should  have 
been  joined  so  that  dower  should  have 
been  awarded  in  all  the  land,  and  the 
allotment  made  so  as  to  have  pre- 
vented unnecessary  hardship  on  de- 
fendant and  other  probable  suits.  Law- 
son  v.  Morton,  6  Dana  (Ky.)  471;  Mor- 
gan v.  Blatchley,  33  W.  Va.  155,  10 
S.  E.  282. 

60.  In  the  statutory  action  of  eject- 
ment for  dower,  the  law  provides  that 
it  must  be  brought  against  the  tenant 
in  possession.  Ellicott  V.  Mosier,  7 
N.  Y.  201. 

By  force  of  §5  of  the  act  relating 
to  dower  and  the  assignment  thereof, 
the  writ  may  be  maintained  against 
the  tenant  for  years  in  possession.  El- 
lis v.  Ellis,  4  E.  I.   110. 

The  summons  in  dower  may  be  issued 
against  any  one  in  possession  of  the 
land,  against  the  terre  tenant  as  well 
as  the  tenant  in  fee.  Kennedy  v.  Mc- 
Aliley,  9  Eich.  (S.  C.)  395;  Plantt  v. 
Payne,  2  Bailey  (S.  C.)   319. 

Where  the  owner  of  the  fee  is  a  non- 
resident the  action  should  be  brought 
against  the  person  occupying  the  prem- 
ises and  if  both  are  residents  both 
should  be  joined  as  defendants.  Wet- 
yen  V.  Fick,  178  N.  Y.  223,  70  N.  E. 
497. 

61.  Parton  v.  Allison,  111  N.  C. 
429,   16   S.   E.   415. 

62.  Droste  V.  Hall  (N.  J.  Eq.),  29 
Atl.  437;  Perkins  v.  McDonald,  3  Baxt. 
(Tenn.)    343. 
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63.  Flomerfelt  v.  Siglin  (Ala.),  47 
So.  106. 

64.  Hill  v.  Bowers,  4  Heisk.  (Tenn.) 
272. 

65.  Where  land  has  been  sold  dur- 
ing the  lifetime  of  the  husband,  all  per- 
sons claiming  an  interest  in  the  prop- 
erty should  be  joined  as  defendants, 
although  they  claim  different  parts  in 
severalty.  Sanders  v.  Wallace,  114 
Ala.   259,   21   So.   947. 

And  the  tenant  for  years  and  ten- 
ant in  fee  should  both  be  joined  as 
defendants.     Ellis  v.  Ellis,  4  E.  I.  110. 

By  the  code  of  New  York  all  per- 
sons interested  either  legally  or  ben- 
eficially, should  be  joined.  Van  Name 
v.  Van  Name  23  How.  Pr.  (N.  Y.) 
247. 

The  statute  of  Illinois  (1909)  ch.  41, 
§23,  provides  that  all  persons  inter- 
ested shall  be  made  defendants. 

In  the  absence  of  express  authority 
the  state  cannot  be  made  defendant  in 
an  action  to  recover  dower  in  an 
escheated  estate  although  it  is  subject 
to  such  dower,  nor  can  a  purchaser  of 
the  estate  be  compelled  to  complete 
such  purchase.  111. — Coburn  v.  Harring- 
ton, 114  111.  104,  29  N.  E.  478.  Ind. 
Galbreath  v.  Gray,  20  Ind.  290.  Ky. 
Marshall  v.  Anderson,  1  B.  Mon.  198. 
N.  Y.— Smith  v.  Doe,  111  N.  Y.  Supp. 
525. 

By  statute  General  Laws,  1909,  ch. 
329,  §15,  in  the  probate  court  and 
courts   of  limited   jurisdiction   all   own- 
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b.  Personal  Representative.  — By  the  statute  of  Georgia  the  only 
necessary  defendant  is  the  administrator  of  decedent's  estate.06 

In  Ontario  the  personal  representative  is  the  only  necessary  defend- 
ant.07 

In  Illinois  the  administrator  is  not  a  necessary  party  since  the  dower 
and  homestead  are  not  subject  to  any  right  of  the  administrator.68 

V.  PLEADINGS.  —  A.  The  Petition.  — 1.  Necessary  Allega- 
tions. —  a.  Marriage.  —  It  must  be  alleged  that  the  doweress  had 
married  the  deceased  owner  of  the  property  and  that  she  is  his 
widow.60 

b.  Death  of  Husband.  —  That  the  husband  is  dead  must  be  al- 
leged.70 This  rule  would  not  obtain  where  dower  becomes  a  vested 
right  on  other  grounds.71 

c.  Seizin  With  Description  of  Land.  —  That  the  husband  during 
coverture  was  seized  of  a  certain  defined  estate  in  which  by  law  she 
was  dowable,72  must  be  alleged. 


ers  of  land  in  which  plaintiff  claims 
dower  must  be  joined  in  one  suit. 
Sprague  v.  Stevens,  32  K.  I.  361,  79 
Atl.   972. 

All  alienees  of  the  heirs  must  be 
joined  in  one  proceeding  for  by  Act, 
1893,  ch.  314,  it  is  prescribed  that 
dower  shall  be  allotted  in  one  proceed- 
ing, though  the  realty  may  lie  in  more 
than  one  county.  Howell  v.  Parker, 
136  N.  C.  373,  48  S.  E.  762. 

66.  The  representative  of  the  estate 
must  be  a  permanent  administrator  or 
executor  and  it  is  not  sufficient  to  give 
notice  to  a  temporary  representative. 
Fussell  V.  Short,  96  Ga.  524,  23  S.  E. 
506;  Langford  r.  Langford,  S2  Ga.  202, 
8  S.  E.  76;  Williamson  v.  McLeod,  64 
Ga.  761;  Findlev  V.  Lawless,  30  Ga. 
88. 

Where  the  doweress  is  herself  the 
representative  of  the  estate,  she  must 
give  ten  days'  notice  to  all  residents, 
sixty  days  by  publication  to  all  non- 
residents, who  are  interested  adversely. 
Georgia  Code  1S95,   §4699. 

67.  Malone  v.  Malone,  17  Ont 
(Can.)   101,  E.  S.  O.  ch.  108,  §4. 

68.  Higgins  v.  Higgins,  219  111.  146, 
76   N.   E.   86. 

69.  Martin's  Heirs  v.  Martin,  22 
Ala.  86,  held  the  statement  "demand- 
ant is  his  widow"  was  not  a  sufficient 
allegation  of  marriage. 

Draper  v.  Draper,  11  Hun  (N.  Y.) 
616,  held  that  the  allegation  that  T. 
D.  was  her  husband  at  the  time  of 
his  decease  and  for  many  years  prior 
thereto,  was  a  sufficient  averment  of 
marriage. 


In  an  action  for  dower,  where  there 
is  only  the  general  allegation  that  she 
was  the  widow,  but  no  direct  allegation 
of  marriage  with  the  circumstances  of 
time  and  place  and  she  does  not  ap- 
pear and  testify  on  that  point,  the  re- 
lief will  not  be  awarded.  Holmes  v. 
Holmes,  1  Sawy.  99,  1  Abb.  (N.  S.) 
525,  12  Fed.  Cas.  No.  6,638. 

Contra. — Parton  v.  Allison,  111  N.  C. 
429,    16   S.   E.   415. 

70.  Ala. — Martin's  Heirs  v.  Martin, 
22  Ala.  86.  E.  I.— Sprague  v.  Stevens, 
32  E.  I.  361,  79  Atl.  972.  Can.— Giles 
t\  Morrow,  1  Ont.  527,  the  court  held 
that  death  would  be  presumed  by  sev- 
en years'  absence  of  the  husband.  Eng. 
Jones  v.  Jones,  2  Tyr.  531,  2  Cromp.  & 
Jervis   601. 

71.  Where  wife  procures  a  divorce 
on  account  of  the  adultery  of  the  hus- 
band, she  at  once  becomes  entitled  to 
her  action  for  dower  the  same  as  she 
would  in  case  of  his  death.  Smith  v. 
Smith,    13   Mass.   231. 

"When  a  divorce  shall  be  decreed 
for  the  cause  of  adultery  committed 
by  the  husband,  or  on  account  of  his 
being  sentenced  to  confinement  to  hard 
labor,  the  wife  shall  be  entitled  to  her 
dower  in  his  lands  in  the  same  man- 
ner as  if  he  were  dead,  but  she  shall  not 
be  entitled  to  dower  in  any  other 
case  of  divorce  from  the  bond  of 
matrimony. "  Lakin  v.  Lakin,  2  Allen 
(Mass.)  45. 

72.  111.— Davenport  V.  Farrar,  2  111. 
314.  Ky.— Fritz  r.  Tudor,  2  Duv.  173; 
Yancy  V.  Smith,  2  Mete.  408,  411;  Tay- 
lor   V.    Brodrick,    1     Dana     345.       Me. 
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The  property  must  be  described  with  certainty.73 

d.  Demand.  —  That  demand  has  been  made  according  to  the  law 
of  the  jurisdiction  must  be  alleged.71 

e.  Interest  of  Defendant.  —  It  is  necessary  to  allege  that  the  de- 
fendant has  such  relation  to  the  property  that  it  is  his  duty  to  as- 
sign dower.75 

f.  Negativing  Defenses.  —  It  is  not  necessary  to  negative  a  matter  of 
defense.70 

2.  Material  Allegations.  —  a.  Plaintiff's  Interest.  —  If  the  widow 
is  not  bringing  the  suit  the  plaintiff  must  allege  his  interest,  which 
must  be  such  a  one  as  entitles  him,  under  the  law  of  the  jurisdiction, 
to  appear  as  plaintiff.77 


Wing  l?.  Ayer,  53  Me.  465;  Freeman  v. 
Freeman,  39  Me.  426.  Md.— Knighton 
v.  Young,  22  Md.  359.  Mo.— Garrison 
r.  Young,  135  Mo.  203,  36  S.  W.  662; 
Leeompte  r.  Wash,  9  Mo.  551.  N.  C. 
McGee  v.  McGee,  26  N.  C.  105.  R.  I. 
Sprague  v.  Stevens,  32  E.  I.  361,  79 
Atl.  972. 

Under  the  common  law  rule  in  Eng- 
land it  must  be  alleged  and  proved 
that  the  husband  dies  seized  of  an  es- 
tate of  inheritence  to  entitle  the  widow 
to  damages.  Ky. — Taylor  v.  Brodrick, 
1  Dana  345.  Eng. — Jones  v.  Jones,  2 
Cromp.  &  J.  601,  2  Tyrwh.  531.  Can. 
Morgan   V.   Morgan,    15   Ont.   E.    194. 

But  under  the  common  law  seizin  at 
the  time  of  death  was  not  required  to 
be  alleged  unless  plaintiff  sought  dam- 
ages for  its  withholding  (Sharp  v.  Pet- 
tit,  4  Dall.  (U.  S.)  212,  1  L.  ed.  805, 
1  Yeates  (Pa.)  389;  Taylor  v.  Brodrick^ 
1  Dana.  (Ky.)  345;  Jones  v.  Jones,  2 
Cromp.  &  J.  (Eng.)  601),  and  where 
the  declaration  only  alleged  that  the 
demandant  was  by  law  dowable  of  the 
endowment  of  her  late  husband,  but  no 
direct  allegation  of  the  seizin  of  her 
husband,  held  that  though  defective 
the  error  is  cured  by  the  verdict  in 
her  favor  (Elliott  v.  Stuart,  15  Me. 
160). 

Where  it  was  alleged  that  the  hus- 
band sold  the  property  without  her  con- 
currence and  she  is  entitled  to  dower, 
the  allegation,  though  insufficient  when 
not  controverted  are  sufficient  to  sus- 
tain a  judgment.  Fritz  v.  Tudor,  2 
Duv.    (Ky.)    173. 

In  Lauder  v.  Carrier,  10  Ont.  P.  E. 
612,  the  statement  of  claim  in  an  ac- 
tion of  dower  alleged  that  the  plaintiff 
was  the  widow  of  L.,  who  died  seized 
of    such    an    estate    (in    certain    lands) 
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as  to  entitle  and  give  the  plaintiff 
an  estate  of  dower  therein,  held  that 
the  statement  was  insufficient  that  the 
right  of  dower  is  legal  conclusion  from 
certain  facts  and  these  facts  should  be 
stated  in  the  pleading. 

73.  The  description  must  be  such 
that  the  sheriff  may  deliver  seizin  to 
the  property  without  referring  to  any- 
thing dehors  the  record  (Atwood  v.  At- 
wood,  22  Pick.  (Mass.)  283;  King  v. 
Merritt,  67  Mich.  194,  34  N.  W.  689), 
and  it  must  be  shown  either  by  de- 
scription or  allegation  that  the  prop- 
erty is  so  situate  that  it  is  in  the  juris- 
diction of  the  court.  Martin's  Heirs 
v.  Martin,  22  Ala.  86. 

The  court  cannot  award  dower  in 
lan*l  not  embraced  in  the  petition 
(Brokaw  V.  McDougall,  20  Fla.  212), 
but  where  widow  cannot  ascertain  the 
lands,  equity  will  assist  her  to  find 
them  out  (Dormer  v.  Fortescue,  2  Atk. 
124,  130,  26  Eng.  Eeprint  875;  Ker- 
nagham  V.  McNally,  11  Ir.  Ch.  E. 
(Eng.)    52). 

It  is  sufficient  to  refer  to  the  deer] 
through  which  her  husband  acquired 
title,  and  it  is  not  necessary  for  her 
to  describe  the  lesser  parcels  carved  out 
and  conveyed  to  each  of  the  defend- 
ants. Sprague  V.  Stevens,  32  E.  I.  361, 
79   Atl.   972. 

74.  See  supra,  II,   A. 

75.  Eeineman  V.  Larkin,  222  Mo. 
156,  121  S.  W.  307. 

76.  It  is  not  necessary  for  the  plaint- 
iff to  allege  that  the  deceased  had  no 
lands  of  which  he  was  seized  at  the 
time  of  his  death  from  which  dower 
could  be  assigned.  Sprague  v.  Stevens, 
32  E.  I.  361,  79  Atl.  972. 

77.  Ala. — Martin's  Heirs  v.  Martin, 
22  Ala.  86.     Ind.— MeCormaek  v.  Tay- 
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b.  Knowledge  of  Widow's  Right.  —  By  force  of  the  Iowa  statute 
in  an  action  against  a  purchaser  for  value  from  the  husband  or  the 
assignee  of  the  purchaser,  it  is  essential  that  knowledge  of  the  widow's 
right  on  the  part  of  such  person  must  be  alleged.78 

c.  Fraud.  —  And  where  an  attempt  has  been  made  to  bar  dower 
by  delivery  of  fraudulent  deeds,  the  acts  constituting  the  fraud  need 
not  be  alleged  in  the  petition.79 

d.  Jurisdictional  Facts  in  Certain  Courts.  —  In  a  proceeding  in 
a  court  of  limited  jurisdiction,  the  application  must  state  such  facts 
as  by  statute  are  jurisdictional.80 

e.  Damage.  —  And  it  must  be  alleged  that  she  has  suffered  damage 
by  reason  of  the  withholding.81 

B.  Defendant's  Demurrer.  —  The  defendant  may  appear  and 
demur.82 

C.  Answer.  —  1.  Pleas  in  Abatement. —  The  defendant  may  plead 
in  abatement  non-tenure  of  defendant;83  that  the  defendant  is  not 


lor,  2  Ind.  336.    Me. — Freeman  v.  Free- 
man, 39  Me.  426. 

78.  Hutchinson  v.  Olberding,  136 
Iowa  346,   112  N.  W.   647. 

79.  In  McGee  t\  McGee,  26  N.  C. 
105,  the  deceased  had  transferred  his 
property  to  his  children,  but  retaining 
the  possession  until  his  death.  The 
widow  brought  her  action  in  the  or- 
dinary form,  the  court  in  sustaining 
the  action  said:  "We  think  it  is  suffi- 
cient for  the  petition  to  follow  the  lan- 
guage of  the  statute,  and  allege  the 
husband  died  seized.  It  is  not  neces- 
sary it  should  notice  the  deeds  to  some 
of  "the  heirs  at  law;  for  the  widow 
may  not  know  of  them,  or  not  so  as  to 
describe  them,  or  that  the  donee  will 
insist  on  them,  besides,  if  they  be 
fraudulent,  they  are  void  by  the  stat- 
ute as  to  her  and  she  may  treat  the 
land  as  if  the  deed  had  no  existence." 

In  Devorse  V.  Snider,  60  Mo.  235, 
a  suit  in  equity,  the  court  held  that 
it  was  proper  to  allege  the  fraud 
along  with  a  prayer  for  fraudulent  con- 
veyance to  be  held  void  and  that  dow- 
er'be  set  off  to   the  plaintiff. 

Contra. — If  fraud  is  relied  on  the 
mere  allegation  of  fraud  is  not  suffi- 
cient. Warner  v.  Trustees  Norwegian 
Cemetery  Assn.,  139  Iowa  115,  117  N. 
W.  39. 

"There  is  an  averment  in  the  peti- 
tion that  the  trust  conveyance  was  'a 
fraud  upon  her  rights.'  But  this  is 
not  an  averment  that  the  conveyance 
was  made  'fraudulently  with  intent  to 
defeat  her  of  her  dower,'  under  which 


circumstances  the  wife  is  enabled  to 
impeach  the  husband's  conveyance. 
Nor  would  even  the  latter  allegation 
be  good  against  a  demurrer,  unless  ac- 
companied by  a  statement  of  the  facts 
upon  which  the  averment  was  based." 
Vanleer  v.  Vanleer,  3  Cooper's  Ch. 
(Tenn.)    23. 

Variance  in  Fraud. — Where  fraud  is 
alleged  in  the  petition  and  it  appears 
from  the  evidence  that  the  fraud  was 
perpetrated  in  a  way  different  from 
that  alleged,  the  petition  must  be 
amended  to  conform  to  the  proof.  Hig- 
gins  v.  Higgins,  219  111.  146,  76  N.  E. 
86. 

80.  "Among  such  (jurisdictional) 
facts  are  those  of  the  residence  of  the 
widow,  that  she  is  a  widow,  that  the 
estate  in  which  she  asks  to  be  en- 
dowed is  that  of  her  deceased  husband, 
and  of  which  he  died  seized;  and.  un- 
der our  statute,  she  ought  further  to 
state  that  her  right  to  dower  is  not 
disputed  by  the  heirs  or  devisees,  and 
that  she,  or  some  other  person  inter- 
ested in  the  land,  wishes  it  set  apart." 
King  V.  Merritt,  67  Mich.  194,  34  N. 
W.   689. 

81.  Although  no  allegation  was  made 
in  bill  for  damages  for  detention,  yet 
where  evidence  is  offered  upon  both 
sides  on  that  question  without  excep- 
tion being  taken,  damage  w:is  prop- 
erly allowed.  Shoot  v.  Galbreath,  128 
111.'  214,  21  N.  E.  217. 

82.  See  the  title   "Demurrer." 

83.  McAllister  r.  Dexter  P.  R.  Co., 
106  Me.  371,  79  Atl.  891. 
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in  fact  the  holder  of  all  the  property;84  that  he  did  not  hold  a  free- 
hold estate  at  the  time  of  the  commencement  of  the  action  ;85  or  that  the 
hushand  of  the  doweress  was  an  alien,8"  or  the  plea  of  tout  temps  prist 
(that  defendant  has  stood  ready  and  willing  to  assign  at  all  times) 
together  with  a  tender.87 

2.  Pleas  in  Bar.  — The  pleas  in  bar  at  the  common  law  were  ne  un- 
gues accouptc,  that  demandant  was  never  the  lawful  wife  of  the  de- 
ceased;88 ne  ungues  seisie,  that  the  husband  of  demandant  was  not 
seized  during  coverture  ;80  that  the  husband  is  alive  ;00  that  the  wife 
had  eloped  and  lived  in  adultery  ;01  that  the  wife  had  been  divorced.02 

3.  Plea  of  Improvements.  —  Where  defendant  has  made  improve- 
ments on  the  property  that  fact  should  be  alleged.03 


The  defendant  could  not  rely  on  this 
defense  if  he  claimed  title  through  the 
husband  of  demandant  unless  the  hus- 
band had  aliened  the  property  before 
the  marriage  with  the  demandant.  Del. 
Griffith  r.  Griffith,  5  Har.  5.  Miss. 
Eandolph  V.  Doss,  3  How.  205.  N.  J. 
Montgomery  v.  Bruere,  4  N.  J.  L.  260, 
overruled  in  part  by  same  title,  5  N.  J. 
L.  865.  N.  C— Norwood  v.  Marrow,  20 
N.  C.  442.  Ohio.— Ward's  Heirs  v.  Mc- 
intosh, 12  Ohio  St.  231.  Pa.— Evans 
v.  Evans,  29  Pa.  277.  S.  C— Gayle  v. 
Price,  5  Eich.  L.  525. 

But  the  defendant  may  show  he  has 
acquired  an  outstanding  paramount 
title.  111. — Owen  v.  Bobbins,  19  111. 
545.  Ky. — Yancy  V.  Smith,  2  Mete. 
408;  Gully  v.  Bay,  18  B.  Mon.  107. 
Me. — Gammon  V.  Freeman,  31  Me.  243; 
Ham  v.  Ham,  14  Mo.  351.  S.  C— Gayle 
v.  Price,  5  Eich.  L.  525.  Eng.— 3  Chit. 
PI.,  1316;  William  V.  Gwyn,  2  Wm. 
Saund.   42,   44b,   85   Eng.   Eeprint   601. 

84.  Fosdick  v.  Gooding,  1  Me.  30, 
10  Am.  Dec.  25. 

85.  Lewis  v.  Meserve,  61  Me.  374. 

86.  1  Bl.  Com.  399;  4  Kent.  Com. 
36;  and  the  following  cases:  Coxe  v. 
Gulick,  10  N.  J.  L.  328;  Greer  v.  Sanks- 
ton,  26  How.  Pr.  (N.  Y.)  471;  Kelly 
V.  Harrison,  2  Johns.  Cas.  (N.  Y.)  29, 
1  Am.  Dec.  154. 

87.  The  plea  of  tout  temp  prist  is 
not  a  good  plea  to  defeat  damage  un- 
less by  the  law  of  the  jurisdiction  de- 
mand is  required.  Hopper  v.  Hopper, 
22  N.  J.  L.   715. 

88.  Ala. — Martin's  Heirs  v.  Martin, 
22  Ala.  86.  Ga.— Fitzgerald  V.  Garvin, 
T.  U.  P.  Charlt.  281.  Me.— Freeman 
v.  Freeman,  39  Me.  426.  Eng.— 3  Chit. 
PL,  1317;  Eobins  v.  Crutchley,  2  Wils. 
128;   William    v.   Gwyn,   2   Wm.   Saund. 
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42,  44,  45,  85  Eng.  Eeprint  601.     Can. 
Losee   V.   Murray,   24  U.   C.   Q.   B.   586. 

89.  111.— Owen  V.  Bobbins,  19  111. 
545.  Ky.— Gully  v.  Bay,  18  B.  Mon. 
107.  Me. — Gammon  1>.  Freeman,  31 
Me.  243.  Mass.— Morse  v.  Goddard,  13 
Mete.  177.  Eng. — Dennis  v.  Dennis,  2 
Wm.  Saund.  328,  85  Eng.  Eeprint  1126. 

90.  Fitzgerald  v.  Garvin,  T.  U.  P. 
Charlton    (Ga.)   281. 

91.  Fla. — Henderson  v.  Chaires,  25 
Fla.  26,  6  So.  164.  111.— Gordon 
v.  Dickison,  131  111.  141,  23  N.  E.  439. 
Me. — Cochrane  V.  Libby,  18  Me.  33. 
Eng.— 3  Chit.  PI.,  1318;  William  v. 
Gwyn,  2  Wm.  Saund.  42,  45n,  85  Eng. 
Eeprint  601. 

Contra. — Lakin  V.  Lakin,  2  Allen 
(Mass.)    45. 

92.  A  divorce  a  vinculo  cuts  off  all 
rights  of  dower.  Buckley  V.  Monsar- 
rat,  12  How.  265;  Williams  v.  Gwyn, 
2  Wm.  Saund.  42,  44  c,  n,  85  Eng. 
Eeprint  601. 

"When  a  judgment  (of  divorce)  is 
pleaded  in  bar,  it  should  generally  be 
attached  as  an  exhibit;  or  if,  by  rea- 
son of  the  destruction  of  the  record, 
this  cannot  be  done,  it  should  be  de- 
scribed with  reasonable  particularity. 
A  bald  allegation  that  a  divorce  was 
granted  in  a  foreign  state  is  not  a  suf- 
ficient plea  in  bar  to  the  allowance  of 
dower  in  this  state  to  withstand  a  spe- 
cial demurrer."  Crumbley  V.  Brook,  135 
Ga.  723,  70  S.  E.  655. 

Where  doweress  and  deceased  were 
divorced  by  the  church  and  they  ac- 
quiesced for  several  years,  it  was  held 
that  although  the  divorce  was  void  it 
could  be  pleaded  as  an  equitable  es- 
toppel to  the  action  at  law.  Hilton  v. 
Sloan,   37  Utah  359,  108  Pac.   689. 

93.  Taylor     v.     Brodrick,     1     Dana 
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4.  Counterclaim.  —  Defendants  cannot  set  up  counterclaim  against 
demandant  to  defeat  the  dower  interest.94 

D.  Bill  of  Particulars.  —  Defendant  is  entitled  to  a  bill  of  par- 
ticulars showing  whether  it  was  a  ceremonial  marriage,  and,  if  so, 
when  and  where  performed,  and  by  whom,  and  if  a  non-ceremonial 
marriage,  when  and  where  it  was  contracted.95 

E.  Replication.  —  1.  To  Ne  Unques  Accouple.  —  In  replication 
to  the  plea  of  ne  unques  accouple,  it  was  the  English  practice  to  reply 
that  she  was  married  in  a  certain  diocese.96 

2.  To  Elopement  and  Adultery.  —  To  the  plea  of  elopement  and 
adultery,  the  reply  was  that  she  has  since  been  reconciled  to  her  hus- 
band.97 

3.  In  Case  of  Fraud.  —  Where  an  attempt  is  made  to  defeat  dower 
by  fraud  and  the  answer  sets  up  title,  it  is  sufficient  to  set  out  the 
fraud  in  the  replication.98 

VI.  PROCESS.  —  A.  The  Summons.  —  The  process  and  its  serv- 
ice is  usually  the  same  as  in  other  actions.  But  in  some  jurisdictions 
the  summons  is  a  rule  or  order  of  court.99 

Service  of  Summons.  —  The  service  of  process  is  ordinarily  governed 
by  the  same  rules  as  in  other  actions.1 

Minor  Defendant.  — Minor  defendants  must  be  served  with  sum- 
mons and,  although  the  court  appoints  a  guardian  ad  litem,  the  error 
of  failing  to  serve  is  not  cured.2  The  guardian  of  minor  non-resident 
defendants  cannot  waive  service  of  process  by  appearance.3 


(Ky.)  345;  Walsh  r.  Wilson,  131  Mass. 
535. 

94.  Burnett  v.  Burnett,  86  App.  Div. 
386,  83  N.  Y.  Supp.  760. 

Where  the  action  is  for  dower  in 
lands  which  were  free  of  dower  under 
an  unconscionable  agreement  the  de- 
fendants cannot  set  up  matters  which 
would  require  an  accounting.  Wright 
v.  Wright,  79  Mich.  527,  44  N.  W.  944. 

95.  The  court  further  held  that 
plaintiff  would  not  be  required  to  fur- 
nish the  names  of  the  witnesses  by 
which  the  plaintiff  proposed  to  estab- 
lish her  case.  Govin  v.  De  Miranda,  33 
N.  Y.  Supp.  753. 

But  defendant  is  not  entitled  to  the 
last  known  addresses  of  the  witnesses 
to  the  marriage.  Halsted  v.  Halsted, 
22  N.  Y.  Supp.  384. 

96.  Upon  the  reply  of  marriage  in 
a  certain  diocese,  the  court  would  send 
a  writ  to  the  bishop  to  certify  back 
to  the  court,  whether  such  a  marriage 
was  contracted.  William  v.  Gwyn,  2 
Wm.  Saund.  42,  44b,  85  Eng.  Reprint 
601. 

If  the  marriage  was  alleged  to  have 
been  contracted  in  a  foreign  country, 
it    was   a   fact   for   the   jury   to    deter- 


mine.     Ilderton   v.   Uderton,    2    H.   Bl. 
(Eng.)    149. 

97.  Ellicott  v.  Mosier,  7  N.  Y.  201; 
William  V.  Gwyn,  2  Wm.  Saund.  (Eng.) 
42,   44c,   85   Eng.   Reprint   601. 

98.  It  is  sufficient  to  make  the  gen- 
eral allegations  in  the  petition  and  set 
up  the  fraud  in  the  replication.  Mc- 
Gee  v.  McGee,  26  N.  C.  105. 

99.  Ellis  v.  Falconer,  1  Brev.  (S.  C.) 
77. 

Where  the  tenant  resides  without  the 
state  and  his  residence  was  known  it 
was  ordered  that  a  rule  would  be  en- 
tered that  defendant  do  receive  a  dec- 
laration of  the  action  and  plead  within 
thirty  days  after  a  service  upon  him, 
of  a  copv  of  the  rule.  Hewlings  v. 
Hurst,  4  N.  J.  L.  429. 

1.  For  requirements  see  the  title 
"Service  of  Process  and  Papers." 

2.  In  Alls'miller  v.  Freutchenicht,  86 
Ky.  198,  5  S.  W.  746,  an  amended  an- 
swer was  filed  by  the  doweress  and 
summons  was  served  on  minors.  Held 
that  the  judgment  was  not  binding  on 
the  heirs,  except  in  such  matters  as 
were  set  out  in  the  amended  answer. 

3.  Johnson  v.  Johnson,  84  Ark.  307, 
105  S.  W.  869.    Contra. — Kavanaugh  v. 
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B.  In  Statutory  Proceedings.  —  1.  Notice.  —  The  statutes  in 
most  states  provide  for  a  notice  to  be  given  adverse  parties.4  Where 
there  are  two  persons  who  are  necessary  defendants,  both  must  be 
served.5 

Not  Essential.  —  In  Kentucky,  it  was  held  that  an  assignment  of 
dower  was  a  proceeding  in  rem,  and  the  assignment  being  made  on 
the  land  by  the  commissioners  was  notice  to  the  terre-tenant  and  con- 
structive notice  to  all  others.0 

2.  Form  of  Notice.  —  The  notice  should  be  in  writing,7  and  must 
be  given  in  the  name  of  the  widow.8 

3.  Notice  Shown  by  Records.  —  It  is  not  essential  that  the  rec- 
ords of  the  probate  court  disclose  that  the  application  for  dower  was 
properly  noticed.9 

VII.     TRIAL.  —  A.     Statutory     Proceedings.  —  By     statute 


in 


Shacklett's  Admr.,  Ill  Va.  423,  69  S. 
E.  335.  See  the  title  "Guardian  and 
Ward." 

4.  In  Florida  the  notice  is  only  re- 
quired to  be  served  on  the  administra- 
tor or  executor  and  if  the  doweress 
is  acting  in  the  capacity  of  executor 
or  administrator,  notice  must  be  given 
by  publication,  but  the  judgment  binds 
only  the  parties.  Henderson  v.  Chaires, 
25  Fla.   26,   6   So.  164. 

The  executors  must  be  served  with  no- 
tice by  the  widow  of  her  intention  to 
apply  for  dower.  Rogers  V.  Hoskins,  14 
Ga.    166. 

Notice  is  only  required  to  be  served 
on  the  heirs  or  the  tenant  and  it  is  not 
essential  to  serve  notice  on  the  admin- 
istrator or  executor.  Campbell's  Ap- 
peal, 2  Doug.   (Mich.)   141. 

An  assignment  made  without  service 
of  notice  on  minor  heirs  is  void.  King 
r.  Merritt,  67  Mich.  194,  34  N.  W. 
689. 

5.  Ala.  St.  1907,  §3827;  Lehman 
Durr  Co.  V.  Rogers,  81  Ala.  363,  1  So. 
703;   Rogers   v.   Hoskins,   14   Ga.   166. 

But  this  only  applies  to  representa- 
tives of  the  estate  of  deceased.  Find- 
ley  v.  Lawless,  30  Ga.  88. 

6.  Stevens'  Heirs  v.  Stevens,  3  Dana 
(Kv.)   371. 

7.  Matter  of  Cooper,  15  Johns.  (N. 
Y.)  533.  In  this  case  verbal  notice 
was  given  defendants  four  days  before 
the  application  for  appointment  and  on 
their  failure  to  appear  the  surrogate 
appointed  admeasurers. 

8.  Shannon's  Code  (Tenn.),  §4151; 
Findley  V.  Lawless,  30  Ga.  88;  Rogers 
r.  Hoskins,  14  Ga.  166. 
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By  Shannon's  Code  (Tenn.),  §4152, 
it  is  provided  that  when  a  part  of  the 
defendants  are  now  residents,  no  pub- 
lication need  be  had,  but  a  judgment 
will  be  taken  subject  to  the  right  of 
such  non-resident  defendants  to  move 
for  a  rehearing  within  three  years  from 
the  filing  of  the  application  for  ad- 
measurement by  giving  five  days'  no- 
tice upon  all  persons  interested  resid- 
ing within  the  state. 

9.  "The  defendants  attack  the  or- 
ders for  payment  of  dower  to  appellee, 
upon  the  ground  that  no  notice  that 
an  application  to  the  probate  court  for 
dower  would  be  made  by  appellee  was 
given  to  the  administrator.  The  rec- 
ord fails  to  sustain  this  contention  and 
does  not  show  that  it  was,  or  was  not 
given,  and  in  that  respect  is  silent. 
But  appellants  say  the  record  shows 
that  the  application  for  the  last  or 
second  order  for  dower  was  filed  and 
the  order  was  made  on  the  same  day, 
and  that  it,  therefore,  shows  no  notice 
could  have  been  given  after  the  filing 
of  the  application.  This  may  be  true 
and  still  the  order  be  valid.  The  no- 
tice might  have  been  given  before  the 
application  was  filed  that  it  would  be 
made  at  the  time  of  filing.  When  let- 
ters of  administration  were  granted 
upon  the  estate  of  Hood,  it  passed  into 
the  jurisdiction  of  the  Yell  Probate 
Court,  and  the  administration  and  the 
administrator  thereof  became  subject 
to  the  control  and  supervision  of  the 
court,  and  notice  could  have  been  given 
as  well  before  as  after  it  was  filed." 
Briggs  r.  Manning,  80  Ark.  304,  97 
S.  W.   289. 
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many  jurisdictions  the  hearing  is  had  by  the  court  without  the  inter- 
vention of  a  jury  at  the  time  fixed  for  hearing.10 

B.  Practice  in  Equity.  —  In  early  practice  if  the  legal  right  to 
dower  was  denied  by  defendant,  special  issues  were  made  up  and 
certified  to  the  law  courts  for  adjudication;11  or  a  jury  would  be  called 
and  the  matters  involved  in  the  special  issue  would  be  submitted  to 
them.12 

C.  Questions  for  the  Jury.  —  It  was  the  duty  of  the  jury  if  they 
found  the  demandant  was  entitled  to  dower,  to  find  also  whether 
the  deceased  died  seized  of  the  land,  and,  if  so,  of  what  estate ;  the 
time  of  his  death ;  the  annual  worth  or  value  of  the  land,  beyond  re- 
prises and  to  assess  the  damages  on  account  of  the  detention  of  the 
dower.13 

Failure  To  Find  on  Certain  Questions.  —  Where  the  jury  did  not  find 
on  the  question  of  what  property  decedent  died  seized,  the  value  and 
damages,  it  was  competent  for  the  court  to  award  a  writ  of  seizin 
and  a  writ  of  inquiry  of  damages  under  it,  the  sheriff  after  giving 
notice  to  the  demandant  and  defendant  would  proceed  to  organize 
an  inquest  of  twelve  men  on  the  premises,  and  on  their  findings  of 
the  facts,  to  set  off  the  dower  by  metes  and  bounds,  and  if  the  de- 
fendant died  seized,  the  committee  would  also  find  on  the  values 
and  estimate  the  damage.14 


10.  Civ.  Code  (Ala.),  1907,  §3830; 
Kirby  Dig.  (Ark.),  1904,  §2725;  Gen. 
Ct.    (Fla.),  1906,   §2314. 

The  statutory  action  in  Illinois  being 
in  chancery  it  is  provided  that  the 
hearing  shall  be  heard  and  determined 
by  the  court  on  the  petition,  answer, 
replication,  exhibits  and  other  testi- 
mony, but  the  court  may  direct  an 
issue  or  issues  to  be  tried  by  a  jury 
as  in  other  cases  in  equity.  Rev.  St. 
(111.),  1909,  §33,  c.  41. 

Georgia  Code,  1895,  §4701,  provides 
in  part:  "If  the  representative  of  the 
estate,  or  any  person  or  persons  inter- 
ested, object  to  the  widow's  right  un- 
der the  law  to  dower,  he  or  they  shall 
make  objections  in  writing  at  the  term 
of  the  court  to  which  the  commission- 
ers' return  is  made,  and  said  objections 
shall  be  tried  or  heard  in  the  same 
manner  as  provided  in  Section  4702  of 
this  Code,  for  the  trial  of  a  traverse 
to  return  of  commissioners."  §4702, 
Georgia  Code,  provides  that  issues  shall 
be  made  up  from  the  petition  and 
traverse  and  tried  by  a  special  jury. 

In  Missouri  by  Rev.  St.  1909,  §369, 
the  hearing  is  had  as  in  other  cases. 
By  §372,  idem,  where  default  is  taken, 
the   court   may  proceed   to  the  hearing 


with   or   without   the    impaneling    of   a 
jury. 

In  Frierson  r.  Jenkins,  75  S.  C.  471, 
55  S.  E.  890,  the  court  held  that  since 
the  adoption  of  the  code  that  if  either 
of  the  parties  wished  any  issue  in  the 
case  submitted  to  a  jury  it  was  their 
duty  to  request  the  court  to  make  an 
issue  of  fact  and  submit  the  same  ro 
the  jury.  In  the  absence  of  such  request 
the  whole  matter  was  properly  triable 
by  the   court. 

11.  Sellman  v.  Bowen,  8  Gill  &  J. 
(Md.)  50;  Kiddall  v.  Trimble,  1  Md. 
Ch.  143;  London  V.  London,  1  Humph. 
(Tenn.)    1. 

12.  London  v.  London,  1  Humph. 
(Tenn.)   1. 

13.  Benner  v.  Evans,  3  Fen.  &  W. 
(ra.)    454. 

Under  the  English  practice  the  ver- 
dict of  the  jury  should  show  that  they 
found  (1)  that  the  husband  died  seized, 
and  also  of  what  estate,  and  the  time 
of  his  death;  (2)  the  annual  value  of 
the  land;  (3)  the  amount  of  damages 
she  has  sustained  by  the  detention  of 
her  dower.  Stevens'  Com.  on  the  Laws 
of   England    (3rd   ed.)    670. 

14.  Benner  r.  Evans,  3  Pen.  &  W. 
(Pa.)   454. 
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VIII.  THE  COMMISSIONER  OR  SHERIFF.  — A.  Duties  op 
the  Sheriff.  —  Under  the  decision  of  the  eourt  the  sheriff  at  common 
law  Mould  set  off  one-third  of  the  property  by  metes  and  bounds  and 
deliver  seizin  to  the  plaintiff.15     By  statute  this  is  the  rule  in  Ontario.16 

B.  Appointment  of  Commissioners.  —  The  usual  method  in  the 
United  States  in  actions  at  common  law  or  suits  in  equity,  or  under 
the  statutory  proceedings,  is  to  appoint  commissioners  who  perform 
the  duty  of  the  sheriff  at  common  law.17  The  party  may  waive  the 
appointment  of  commissioners  by  stipulating  that  the  property  can- 
not be  divided  by  metes  and  bounds.18  In  assigning  dower  the  com- 
missioners should  set  off  such  an  amount  of  property  that  it  will  yield 
an  income  equal  to  one-third  the  income  value  of  the  whole.10  The 
dower  should  not  be  set  off  in  such  a  way  as  to  impair  the  value  of 
that  part  of  the  estate  set  out  as  dower.20  If  the  dower  cannot  be 
set  off  consistently  with  the  true  interest  of  the  parties  the  commis- 
sioners should  appraise  the  value  of  each  parcel.21 

Where  There  Is  More  Than  One  Parcel.  —  Where  there  are  more  tracts 
than  one  the  commissioners  will  not  be  required  to  set  off  the  dower 
in  each  separate  tract,  but  may  set  off  the  dower  in  such  a  way  as 
to  give  her  one-third  in  value  of  the  whole  estate.22  And  the  dower 
assigned  may  be  a  distinct  parcel  in  lieu  of  her  dower  in  several  par- 
cels.23 

In  What  Lands  Assignable.  —  In  jurisdictions  following  the  common 
law,  where  property  is  alienated  by  the  husband,  the  dower  must  be 
set  off  in  each  separate  parcel  as  owned^at  the  time  of  suit.24   Where  the 


15.  4  Kent's  Com.  star  page  63; 
Benner  v.  Evans,  3  Pen.  &  W.  (Pa.) 
454. 

16.  Fisher  v.  Grace,  28  U.  C.  Q.  B. 
(Can.)    312. 

17.  Ark. — Ex  parte  Crittenden,  10 
Ark.  333.  111.— Atkin  V.  Merrill,  39  111. 
62.  Mo. — Reineman  V.  Larkin,  222  Mo. 
156,  121  S.  W.  307.  N.  J.— Osborn  V. 
Rogers,  19  N.  J.  Eq.  429.  N.  Y.— Van 
Name  v.  Van  Name,  23  How.  Pr.  247. 

Upon  refusal  of  the  commissioners 
to  act,  the  court  may  appoint  others. 
McCormack  v.  Taylor,  5  Ind.  436; 
Lenox   v.    Livingston,   47   Mo.    256. 

When  No  Commissioners  To  Be  Ap- 
pointed.— Where  the  court  finds  that 
the  property  consists  of  a  mill  or  other 
tenement  which  cannot  be  divided  with- 
out damage  to  the  whole,  no  commis- 
sioners need  be  appointed.  Heisen  V. 
Heisen,  145  111.  658.  34  N.  E.  597. 

18.  Strickler  v.  Tracy,  66  Mo.  465; 
Bartlett  r.  Ball,  92  Mo.'App.  57. 

19.  111.— Schnebly  v.  Schnebly,  26 
111.  116.  Mass. — Leonard  v.  Leonard,  4 
Mass.  533.  N.  J. — Macknet  v.  Mack- 
net,  24  N.  J.  Eq.  449.  Va.— Fuller  v. 
Conrad's  Admr.,  94  Va.  233,  26  S.  E. 
575. 
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The  widow  is  entitled  to  property, 
the  income  of  which  is  equal  to  one- 
third  of  the  whole  as  well  as  being 
one-third  the  actual  value  of  the  whole. 
Smith's  Heirs  v.  Smith,  5  Dana  (Ky.) 
179;  De  Vaughn  r.  De  Vaughn,  19  Gratt. 
(Va.)   556. 

20.  Pike  v.  Underbill,  24  Ark.  124. 
In  this  case  the  widow  has  set  out 
dower  in  inconsiderable  bodies  in  a 
great  number  of  widely  scattered  tracts 
of  wild  lands. 

21.  Joest  v.  Adel,  209  111.  432,  70 
N.  E.  638. 

In  Arkansas,  by  reason  of  the  stat- 
ute, the  commissioners,  before  setting 
off  dower,  must  notify  the  widow  and 
give  her  an  opportunity  of  selecting  her 
dower.  Horton  v.  Hilliard,  58  Ark. 
298,  24  S.  W.  242. 

22.  Shannon's   Code    (Tenn.),   §4144. 

23.  Rowley  V.  Poppenhager,  203  111. 
434,  67  N.  E.  975. 

24.  Thomas  v.  Hesse,  34  Mo.   13. 
Where  alienated  in  separate  parcels, 

but  two  or  more  parcels  have  come  into 
a  common  ownership,  the  dower  in  all 
such  parcels  may  be  set  off  in  one  or 
more.  Taylor  v.  Brodrick,  1  Dana  (Ky.) 
345;   Reineman  v.  Larkin,  222  Mo.  156, 


DO  WEB 


881 


deceased  had  sold  lands  during  coverture  and  conveyed  without  his 
wife  joining,  the  dower  may  be  assigned  to  the  widow  from  lands 
in  which  the  seizin  was  in  deceased  at  the  time  of  his  death.20 

Parcel  Alienated  by  Heirs.  —  Where  the  land  has  been  alienated  by 
the  heirs  without  the  consent  of  the  widow,  the  commissioners  may 
assess  its  value  at  the  price  actually  received,  where  the  actual  value 
is  less  than  the  amount  for  which  it  was  sold.26 

C.  Instructions  to  Commissioners.  —  The  court  should  give  such 
directions  to  the  commissioners  in  advance  of  the  assignment  as  will 
enable  them  to  properly  discharge  their  duties.27  The  part  includ- 
ing the  mansion  house  should  be  set  off  to  the  widow,  unless  the 
widow  agrees  that  it  be  not  included.28 

D.  Report  op  Commissioners  —  On  the  setting  off  of  the  dower 
the  commissioners  should  report  to  the  court.29 

The  report  of  the  commissioners  must  contain  a  description  of  the 
land  set  off  as  dower.30     Where  several  tracts  subject  to  dower  have 


121  S.  W.  307;  Cazier  v.  Hinekey,  143 
Mo.  203,  44  S.   W.   1052. 

Parcel  Alienated  by  Husband. — The 
commissioners  cannot  set  off  the  dower 
of  the  widow  in  one  tract  which  was 
alienated  by  the  husband  before  his 
death  for  her  interest  in  several  tracts 
of  land.  Cook  v.  Fisk,  1  Walk.  (Miss.) 
476. 

25.  Ky. — Morgan  v.  Conn,  3  Bush  58. 
N.  Y.— Wood  v.  Keyes,  6  Paige  Ch. 
478.  N.  C. — Harrington  v.  Harrington, 
142  N.  C.  517,  55  S.  E.  409.  Ohio. 
Allen  v.  McCoy,  8  Ohio  418.  Va.— Stim- 
son  v.  Thorn,  25  Gratt.  278. 

"Under  the  common  law,  the  widow 
was  entitled,  at  her  election,  to  have 
dower  assigned  her  in  each  separate 
tract  of  land  owned  by  her  husband  dur- 
ing coverture,  but  courts  of  equity  have 
departed  from  this  inflexible  rule  of 
the  common  law,  and  have  required 
widows  to  accept  an  assignment  of  the 
whole  of  their  dower  out  of  the  estate 
which  their  husband  died  seized,  and 
which  was  ultimately  liable  to  sustain 
the  whole  charge  of  her  dower  right 
in  the  lands  conveyed  with  general 
warranty,  when  an  equitable  allotment 
could  be  made  in  one  or  more  parcels 
and  the  interest  of  the  estate  of  deced- 
ent required  it  to  be  done,"  Richmond 
V.   Harris,   102   Ky.   389,   43   S.   W.   703. 

Under  the  statute  the  dower  interest 
in  several  tracts  may  be  given  in  one 
or  more  so  that  the  dower  given  will 
equal  in  value  one-third  of  all  the 
lands.  Rice  v.  Rice  (Iowa),  119  N.  W. 
714. 


26.  Clift  v.  Clift,  87  Tenn.  17,  9  S. 
W.  198. 

27.  Clift  v.  Clift,  87  Tenn.  17,  9  S. 
W.  198,  360.  Contra.— Skolfield  v.  Skol- 
field,  90  Me.  571,  38  Atl.  530. 

28.  Shannon's  Code  (Tenn.),  §§4142, 
4143;  Latta  v.  Brown,  96  Tenn.  343,  34 
S.  W.  417,  31  L.  R.  A.  840.  Otherwise 
if  the  court  finds  that  giving  the  man- 
sion house  and  buildings  to  the  widow 
will  work  a  manifest  injustice  to  the 
heirs  or  relations. 

29.  Austin  v.  Austin,  50  Me.  74. 
The   report   should   be    made   by   the 

commissioners  appointed  and  their  re- 
turn should  show  that  they  were 
sworn.  Durham  v.  Mulkey,  59  111.  91; 
Lloyd  V.  Malone,  23  111.  41  (where  only 
one  of  the  commissioners  appointed 
signed  the  return  and  their  return  did 
not  show  that  they  were  sworn,  and  the 
court  held  it  to  be  void). 

Where  one  of  the  commissioners  was 
not  a  freeholder  as  required  by  law  but 
no  objection  was  made  at  the  time  of 
appointment,  it  was  held  that  the  re- 
port could  not  be  set  aside  for  that  rea- 
son.    McKibbin  v.  Folds,  38  Ga.  235. 

30.  "Where  the  return  of  the  com- 
missioners to  admeasure  dower  refers 
to  an  attached  plat  for  description  of 
the  land  assigned,  the  courses,  dis- 
tances, and  names  and  marks  on  the 
monuments  as  appearing  on  the  plat 
are  to  be  considered  as  if  written  in 
the  return  of  the  commissioners." 
Bears  V.  Carver,  133  Ga.  422,  65  8.  E. 
886. 

The    sheriff's    return    was   "he    had 
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come  into  a  common  ownership  and  dower  is  set  out  from  the  whole, 
the  report  of  the  commissioner  should  show  that  fact.31 

Where  Property  Cannot  Be  Divided.  —  If  the  property  cannot  be  di- 
vided consistently  with  the  true  interest  of  the  parties,  the  commis- 
sioners should  appraise  the  value  of  each  parcel  and  make  a  full  re- 
port to  the  court.32 

E.  Objections  to  Report.  —  1.  Who  May  File.  —  Either  the 
doweress  or  the  defendant  may  file  objections  to  the  report  of  sheriff 
or  commissioners.33 

2.  Claim  for  Improvements.  —  A  claim  for  improvements  cannot 
be  made  as  an  objection  to  the  report  of  the  commissioners,  but  should 
be  pleaded  before  their  appointment.34 

F.  Recommitment  to  Commissioners.  —  If  the  report  be  rejected 
the  court  may  order  the  same  commissioners  to  make  a  reassignment.3"' 

IX.  FINAL  HEARING.  —  If  the  commissioners  report  that  the 
land  cannot  be  divided  in  kind,  a  hearing  is  had  to  determine  the 
value  of  the  dower  and  the  amount  of  damages  for  detention.36  Where 
damages  are  to  be  assessed  a  trial  must  be  had  for  that  purpose.37  The 
hearing  is  held  before  the  court  or  a  jury.38 


allotted  to  the  widow  one-third  of  the 
house,  barn,  and  orchard;  the  south  end 
of  the  house  and  barn,  no  particular 
part  of  the  orchard  mentioned."  This 
was  held  too  vague  and  uncertain. 
Pierce  v.  Williams,  3  N.  J.  L.  281. 
See  Luttrell  V.  Whitehead,  121  Ga.  699, 
49   S.   E.  691. 

Where  the  sheriff  merely  returned  that 
the  widow  was  assigned  the  east  one- 
third  of  Lot  5  and  the  west  one-third 
of  Lot  6,  the  admeasurement  was  held 
void  for  lack  of  sufficient  description. 
Fisher  v.  Grace,  28  U.  C.  Q.  B.  (Can.) 
312. 

Where  the  assignment  was  "one- 
third  part  of  a  described  parcel  of  land 
measured  from  the  north  side  and  one- 
third  part  of  the  building  standing 
thereon  measured  from  the  north  end," 
it  was  held  that  the  assessment  was 
invalid  as  it  was  indefinite  and  incom- 
plete. Skolfield  v.  Skolfield,  88  Me. 
258,  14  Atl.  27. 

But  a  mere  mistake  in  the  descrip- 
tion will  not  render  the  admeasurement 
void.  Smith  V.  Smith,  112  Ga.  351,  37 
S.  E.  407. 

31.  Skolfield  r.  Skolfield,  88  Me.  258, 
34  Atl.  27. 

32.  Joest  v.  Adel,  209  111.  432,  70 
N.  E.  638. 

33.  "§37  Dower,  Act.  K.  S.  O.,  ch. 
55,  provides  that  either  party  may, 
after  the  expiration  of  ten  days  after 
filing  of  the  sheriff's  return,  and  pro- 
vided such  ten   days  have  elapsed  be- 
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fore  the  first  day  of  the  term  next 
after  such  filing,  and  if  not  then,  within 
the  first  four  days  of  the  succeeding 
term,  apply  for  and  the  court  may 
grant  a  rule."  Giles  v.  Morrow,  4 
Ont.  649. 

Where  only  four  of  the  five  commis- 
sioners acted  and  no  objection  was  filed 
until  after  judgment,  it  was  held  that 
the  objection  came  too  late.  Williamson 
V.  McLeod,  64  Ga.  761. 

Upon  the  report  of  commissioners,  ob- 
jections might  be  filed  by  either  party. 
Fussell  V.  Short,  96  Ga.  524,  23  S.  E. 
506;   Laney  v.  Stewart,  35   Ga.   251. 

Heirs  and  creditors  are  such  parties 
in  interest  that  they  may  traverse  the 
return  to  the  report  although  not  no- 
tified in  the  absence  of  a  showing  of 
fraud  or  collusion  between  the  widow 
and  the  administrator.  Their  rights  are 
foreclosed  by  their  failure  to  enter  a 
traverse.  Fussell  v.  Short,  96  Ga.  524, 
23   S.  E.  506. 

34.  Walsh  v.  Wilson,  131  Mass.  535. 

35.  Skolfield  v.  Skolfield,  90  Me.  571, 
38  Atl.  530. 

36.  Atkin  v.  Merrell,  39  111.  62; 
Lloyd  v.  Malone,  23  111.  41;  Walker  v. 
Walker,  5  111.  App.  289. 

37.  Lloyd  v.  Malone,  23  111.  41; 
Walker  v.  Walker,  5  111.  App.  289;  Ean- 
nels  v.  University,  96  Mo.  226,  9  S.  W. 
569. 

38.  A  jury  should  be  called.  Lloyd 
V.    Malone,   23   111.    41. 

In  Walker  p.  Walker,  5  111.  App.  289, 
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Right  To  Open  and  Close.  —  The  applicant  has  the  right  to  open  and 
close  in  the  trial  of  any  special  issue  on  the  return  of  the  commis- 
sioners.30 

X.  JUDGMENT.  —  A.  Interlocutory  Judgment.  —  Upon  a  de- 
termination of  the  right  of  the  widow  to  dower,  an  interlocutory  de- 
cree is  entered  by  the  court,  reciting  her  right  to  dower  and  in  what 
lands  and  what  portion  thereof,  and  if  damages  should  be  assessed, 
and  also  appointing  commissioners  to  view  the  property  and  divide 
it  by  metes  and  bounds.40 

B.  Final  Judgment.  —  1.  Awarding  by  Metes  and  Bounds. 
The  judgment  was  for  seizin  and  damages  against  the  tenant  for  the 
withholding,  together  with  costs.41  The  judgment  is  now  usually  a 
writ  of  possession  for  the  land  set  out  by  the  commissioners,  together 
with  damages  to  which  demandant  is  entitled.42 

An  amount  of  the  land  greater  than  the  dower  interest  cannot  be  set 
off  to  the  doweress.13 

2.  Where  Property  Is  Indivisible.  —  a.  Awarding  a  Fixed  Annual 
Charge.  —  Where  it  is  found  that  a  division  in  kind  is  impracticable, 
the  court  will  enter  a  judgment  awarding  the  doweress  her  just  pro- 
portion of  the  net  rental  value  as  a  fixed  charge  against  the  freenold.44 

The  amount  found  as  the  yearly  value  of  the  dower  becomes  a  lien 
on  the  land  during  the  life  of  the  widow.45 

Time  of  Payment.  —  And  the  decree  must  fix  the  particular  day  in 
each  year  that  the  annuity  shall  be  paid.46 

Right  To  Modify  Fixed  Charge.  — And  the  court  has  no  jurisdiction 
to  subsequently  change  the  amount  even  if  the  rental  value  becomes 
greatly  lessened  or  enhanced.47 


the  court  held  that  the  hearing  must 
be  had  with  a  jury,  for  the  chancellor 
had  no  authority  to  hear  or  determine 
the  issue  under  the  terms  of  the  stat- 
ute. 

A  jury  may  be  demanded.  Simpson 
V.  Ham,  78  111.  203. 

The  right  to  a  jury  may  be  waived. 
Reineman  v.  Larkin,  222  Mo.  156,  121 
S.  W.  307,  Rev.  St.,  1909,  §374;  Ran- 
nels  v.  Washington  University,  96  Mo. 
226,  9  S.  Wr.  569. 

39.  Kendrick  v.  Ravens,  47  Ga.  612. 

40.  Ala.— Civ.  Code,  1907,  §3860. 
Fla  —  Gen.  St.,  1906,  §2315.  Mo.— Rev. 
St.,  1909,  §372.  S.  C— Frierson  V. 
Jenkins,  75  S.  C.  -171,  55  S.  E.  890. 

41.  4  Kent's  Comin.  63;  Dennis  v. 
Dennis,  2  Win.  Saund.  328,  85  Eng.  Re- 
print 1126;  William  V.  Gwyn,  2  Win. 
Saund.  (Eng.)  42,  44c,  85  Eng.  Re- 
print  601. 

42.  Rev.  St.  (Mo.),  1909,  §.r;75; 
Eeineman  v.  Larkin,  222  Mo.  156,  121 
S.  \V.  307;  (.'lift  v.  Clift,  87  Tenn.  17, 
9  S.  W.  198,  360. 


43.  Spain  &  Hawkins  v.  Adams,  3 
Cooper's  Ch.  (Tenn.)  319.  This  was  a 
case  where  land  was  set  off  to  the  dow- 
eress greater  in  value  than  her  dower 
interest  and  she  was  charged  by  the 
estate  with  an  amount  equal  to  the  dif- 
ference in  value. 

44.  Ala. — Sanders  v.  McMillian,  98 
Ala.  144,  11  So.  750;  Potier  v.  Barclav, 
15  Ala.  439.  Mo.— Rev.  St.,  1909,  §376; 
Rannels  r.  Washington  University,  96 
Mo.  226,  9  S.  W.  569;  Bartlett  r.*Ball, 
92  Mo.  App.  57.  N.  J. — Burton  v.  Mol- 
lis, 75  N.  .1.  Eq.  10,  72  Atl.  13.  R.  I. 
Sprague  v.  Stevens,  32  R.  I.  361,  79 
Atl.  972;  Willock  v.  Willock,  29  R.  1. 
511,  72  Atl.  817. 

45.  Lloyd  v.  Malone,  23  111.    II. 

46.  Meyer  V.  Pfeiffer,  50  111.  485; 
Atkin  v.  Merrell,  39  111.  62. 

And  the  fixed  payment  cannot  bo  re- 
quired to  be  paid  in  advance.  Scam- 
inoii  r.  Campbell,  75  ill.  223. 

47.  Donoglme  r.  Chicago,  57  111.  235, 
Contra. — Warren  r.  Warren,  (17   N".  V. 

Supp.    905.     The    question    apparently 
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b.  Awarding  a  Proportional  Share  of  Rents  and  Profits.  —  Where 
the  property  out  of  which  dower  is  to  be  assigned  is  indivisible,  an 
allotment  may  be  made  to  the  widow  of  her  proportional  share  of 
the  rents  and  profits.48 

When  Different  Relief  Prayed  For.  —  If  the  relief  prayed  for  is  annu- 
ity as  a  fixed  charge  for  life  on  the  lands,  the  widow  cannot  be  awarded 
a  one-third  interest  in  the  rents  and  profits.49 

c.  Awarding  Gross  Sum.  —  It  is  error  for  the  court  to  order  that 
the  property  be  sold  free  of  dower  and  that  the  doweress  be  granted 
a  gross  sum  in  lieu  of  dower.50 


was  not  raised,  but  the  court  modified 
the  judgment  by  reducing  the  annual 
payment  on  the  ground  that  the  rental 
value  had  decreased. 

48.  111.— Ellguth  v.  Ellguth,  250  111. 
214,  95  N.  E.  169.  N.  J.— Burton  v. 
Mellis,  75  N.  J.  Eq.  10,  72  Atl.  13.  N.  Y. 
Howells  v.  McGraw,  97  App.  Div.  460, 
90  N.  Y.  Supp.  1. 

In  Burton  v.  Mellis,  75  N.  J.  Eq.  10, 
72  Atl.  13,  the  court  applied  Chancery 
Bule  184,  which  is  as  follows:  "The 
clear  yearly  income  above  insurance, 
taxes  and  all  repair  necessary  to  keep 
the  premises  in  as  good  condition  as 
at  the  time  of  sale,  including  renewal 
required  from  ordinary  wear  and  tear 
or  decay"  as  the  method  of  ascertain- 
ing the  value  of  dower  based  on  the 
rents  of  improved  property. 

Property  in  Mines. — Where  part  of 
the  estate  is  mines  leased  on  royalties 
it  is  proper  to  award  the  widow  her 
fixed  proportion  of  the  royalties  and 
rentals.  Clift  v.  Clift,  87  Tenn.  17,  9 
S.  W.  198. 

In  Clift  v.  Clift,  87  Tenn.  17,  9  S. 
W.  198,  the  court  in  passing  upon  the 
contention  of  the  heirs  that  a  share  of 
the  rents  and  royalties  in  certain 
mines  should  not  be  set  off  to  the 
widow,  said:  "This  being  manifestly 
just,  let  us  see  if  authority  is  wanting 
to  sustain  it.  In  2  Serib,  Dower,  c. 
4,  §17,  it  is  said,  speaking  of  property 
indivisible  in  its  nature,  the  widow 
must  be  content  with  a  special  endow- 
ment. Thus,  if  the  husband  dies 
seized  of  a  mill  she  may  be  endowed 
either  of  the  third  toll  dish,  or  of  a 
third  of  the  profits,  or  of  the  entire 
mill  every  third  month.  So,  if  the 
property  be  a  ferry,  one-third  of  the 
profits  or  the  use  of  the  ferry,  for  a 
third  part  of  the  time,  in  alternate 
periods,  could  be  set  off  to  the  widow 
(citing    several    cases).      See    Hoby    v. 
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Hoby,  1  Vern.  218,  and  the  leading  case 
of  Stoughton  v.  Leigh,  1  Taunt.  402. 
While  there  was  some  vacillation  in 
the  earlier  English  cases,  the  courts  of 
this  country  seem  uniformly  to  allow 
dower  in  mining  property.  Certainly 
in  all  cases  where  the  mines  had  been 
opened  in  the  life  of  the  husband.  See 
Coates  v.  Cheever,  1  Cow.  460;  Billings 
v.  Taylor,  10  Pick.  460;  Moore  v.  Rol- 
lins, 45  Me.  493;  Findlay  V.  Smith,  6 
Munf.  134;  Crouch  v.  Puryear,  1  Rand. 
(Va.)  258;  Hendrix  v.  McBeth,  61  Ind. 
473;  Lenfers  v.  Henke,  73  111.  405; 
Malone  Real  Prop.  Tr.  633,  634;  Rock- 
well v.  Morgan,  13  N.  J.  Eq.  384.  We 
hold,  therefore,  that  dower  is  assignable 
to  widow  in  mines,  quarries  and  the 
like,  and  she  may  enjoy  the  same  either 
by  an  allotment  by  metes  and  bounds 
cr  by  share  of  the  rents  and  royalties, 
where  the  mines  or  quarries  were 
opened  and  operated  in  the  life  of  the 
husband,  whether  the  same  be  operated 
by  the  husband  paying  rent  or  royalty 
on  the  yield.  And  in  determining  the 
mode  to  be  adopted  in  each  particular 
case,  regard  should  be  had  always  to 
the  interest  of  the  widow,  and  the 
widow  is  entitled  to  an  account  with 
the  heir  for  the  rents  and  profits  from 
the  death  of  the  husband.  See  Sum- 
mers v.  Donnell,  7  Heisk.  565;  and 
Lewis  v.  Jones,  8  Humph.  537;  London 
V.  London,  1  Humph.  1." 

49.  Walker  v.  Walker,  5  111.  App. 
289. 

50.  Ala. — Potier  v.  Barclay,  15  Ala. 
439.  Ky.—  Hogg  v.  Hensley,  100  Ky. 
719,  39  S.  W.  247.  Tenn.— Summers  v. 
Donnell,  7  Heisk.  565.  W.  Va.— Jarrell 
v.  French,  43  W.  Va.  456,  27  S.  E.  263. 

The  statute  of  Illinois  i?  construed 
to  the  same  effect.  Ellguth  v.  Ellguth, 
250   111.   214,  95  N.   E.  169. 

When  Awarded. — But  such  a  decree 
may    be    entered    by    consent     of     the 
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In  some  jurisdictions  discretion  is  given  the  court  to  award  a  gross 
sum  where  other  ways  of  division  are  found  to  be  impracticable,51 
and  where  division  of  any  other  kind  was  impossible.52 

How  Estimated  as  a  Basis  for  Judgment.  —  The  value  of  the  dower  is 
estimated  on  the  value  of  the  property  at  the  time  of  sale  and  the 
age  of  the  doweress  at  the  time  of  her  husband's  death.53 

Where  land  is  sold  under  order  of  the  court  in  awarding  a  gross 
sum  in  lieu  of  dower,  the  amount  actually  received  for  the  land  con- 
clusively determines  its  value.54 

Effect  of  Death  of  Widow.  —  If  the  widow  dies  after  the  election  is 
made  to  take  a  gross  sum  in  lieu  of  dower  and  before  its  value  is  de- 
termined, the  value  of  her  life  is  not  estimated  by  the  actual  date  of 
her  death.55 


parties.  Ala. — Beavers  &  Jemison  v. 
Smith,  11  Ala.  20.  Ga.— Smith  v. 
Smith,  39  Ga.  226.  Term. — Rainey  V. 
Biggart,  4  Lea  501.  Va. — Wilson  v. 
Branch,  77  Va.  65;  Blair  v.  Thompson, 
11  Gratt.  441.  W.  Va.— Jarrell  v. 
French,  43  W.  Va.  456,  27  S.  E.  263. 
Wis. — Jones  r.  Jones,  71  Wis.  513,  38 
N.  W.  88. 

It  was  held  in  Hogg  v.  Hensley,  100 
Ky.  719,  39  S.  W.  247,  that  where 
the  plaintiff  alleged  the  property  was 
indivisible  and  prayed  that  it  be  sold 
and  she  be  allowed  a  gross  sum  as 
dower,  and  the  defendant  did  not  resist 
the  method  of  admeasurement,  the 
chancellor  in  his  discretion  could  award 
her  dower  by  awarding  a  fixed  portion 
of  the  rents  or  a  gross  sum,  and  could 
have  granted  the  relief  even  if  resisted 
by  the  defendant. 

51.  Ky.— Hogg  v.  Hensley,  100  Ky. 
719,  39  S.  W.  247.  Mich.— Brown  v. 
Bronson,  35  Mich.  415.  S.  C. — Payne 
v.  Payne,  Dud.  124.  Va. — Wilson  v. 
Branch,  77  Va.  65. 

By  statute  of  Ohio  the  court,  in  case 
it  finds  property  consists  of  timbered 
or  unimproved  lands  or  lots,  and  after 
a  report  of  the  commissioners  as  to 
the  actual  value  of  the  land  that  an 
income  cannot  be  secured  commensurate 
with  the  value  thereof,  may  order  such 
part  of  them  sold  by  the  sheriff  to  pay 
the  gross  value  of  the  dower  interest 
to  the  widow.  Russell  v.  Russell,  16 
Ohio  C.  C.  46. 

52.  In  re  Estate  of  Pulling,  97  Mich. 
375,  56  N.  W.  765.  This  was  a  case 
where  deceased  prior  to  marriage  sold 
his  property  under  contract  with  bond 
to    convey    and    only    a    small    amount 


I  of  the  purchase  price  had  been  paid  at 
the  time  of  death. 

53.  Johnson  v.  Gordon,  102  Ga.  350, 
30  S.  E.  507. 

"As  the  valuation  of  the  life  in- 
terest is  to  be  made  as  of  the  date 
of  the  sale  by  which  it  is  extinguished, 
the  age,  etc.,  of  the  particular  tenant 
should  be  shown  as  of  that  day."  Wil- 
liams' Case,  3  Bland  (Md.)   186,  283. 

In  Cassanave  v.  Brooke,  3  Bland 
(Md.)  267n,  it  was  held  that  as  a 
part  of  the  value  of  the  property  con- 
sisted of  timber,  and  the  doweress  as 
life  tenant  could  not  sell  it  as  could  a 
tenant  in  fee,  the  value  of  the  privilege 
of  selling  timber  should  be  taken  into 
account. 

Tn  Brewer  v.  Van  Arsdale,  6  Dana 
(Ky.)  204,  the  administrator  delivered 
to  the  widow  one-third  the  money  re- 
ceived for  the  land  and  iook  from 
her  a  surety  bond  approved  by  the 
court  that  the  money  would  be  returned 
at  her  death,  the  court  refused  to  set 
the  judgment  aside. 

54.  Johnson  v.  Gordon,  102  Ga.  350, 
30  S.  E.  507;  Smith  V.  Smith,  39  Ga. 
22G. 

55.  McLaughlin  v.  McLaughlin,  20 
N.  J.  Eq.  190.  In  this  case  the  master 
had  reported  the  gross  sum  based  on 
lior  life  up  to  the  date  of  her  death. 
The  evidence  showed  the  doweress  dies 
of  a  disease  existing  before  her  elec- 
tion to  take  a  gross  sum,  the  court 
arbitrarily  adopted  the  exact  mesne  be 
twcen  the  value  of  the  dower  as  cal- 
culated by  the  master,  and  that  cal- 
culated upon  the  value  of  a  life  of  a 
person  at  her  age  in  ordinary  health. 
The    same   case    was   again    before   the 
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Sale  of  Property.  —  And  the  decree  should  be  for  a  sale  of  the  prop- 
erty and  a  division  of  the  proceeds.50 

In  some  jurisdictions  the  whole  value  of  the  land  is  appraised  and 
the  court  orders  that  so  much  thereof  shall  be  sold  as  is  necessary  to 
realize  the  amount  to  pay  the  widow's  dower.57 

The  widow's  third  is  not  chargeable  with  any  part  of  the  costs  of 
maintenance  or  sale.58 

Interest  on  Widow's  Share.  —  And  interest  should  be  allowed  on  the 
gross  sum  awarded  from  the  date  of  the  beginning  of  the  suit."'" 

Ascertaining  and  Setting  Out  Gross  Sum.  —  The  judgment  is  void  un- 
less the  gross  sum  is  ascertained  and  set  out.'10 

d.  Awarding  Interest  as  Tenant  in  Common.  —  In  some  jurisdic- 
tions, where  deceased  was  a  co-tenant  with  others  in  lands,  the  dower- 
ess  is  granted  a  judgment  vesting  her  with  her  proportionate  undivided 
share  in  the  real  property  as  a  tenant  in  common  for  the  period  of 
her  life  with  the  other  tenants  of  the  property.01 

e.  Estimating  Interest  in  Property  Improved. — Where  Improved  by 
Alienee  of  Husband. —  Where  the  lands  are  improved  by  purchasers 
from  the  husband,  the  widow  is  not  allowed  the  benefit  of  such  im- 
provements but  is  given  such  a  proportionate  share  in  the  improved 
property  as  will  equal  her  interest  in  the  property  estimated  in  the 
condition  in  which  it  was  at  the  time  of  alienation.02 


court  in  McLaughlin  v.  McLaughlin, 
22  N.  J.  Eq.  505,  and  the  former  ruling 
was  set  aside  and  the  court  held  that 
fact  of  her  death  could  not  be  taken 
into  consideration  in  estimating  the 
allotment  where  the  widow  was  at  the 
time  of  her  election  in  ordinary  good 
health. 

56.  Hogg  v.  Hensley,  100  Ky.  719, 
39  S.  W.  247. 

In  Steiger's  Admr.  v.  Hillen,  5  Gill. 
&  J.  (Md.)  121,  it  was  said:  "In  this 
case,  however,  during  her  life  time, 
no  claim  to  dower  is  set  up  in  any 
manner.  And  the  bill  is  filed  against 
the  respondent  by  her  administrator. 
Her  claim  to  the  rents  and  profits  bear- 
ing date  only  from  the  demand  under 
the  circumstances  (husband  did  not  die 
seized)  of  this  case,  there  having 
been  no  demand,  it  follows  that  her 
claim  to  rents  and  profits  is  gone.  We 
are  not  aware  of  any  case  which  has 
gone  further  than  to  entertain  a  bill 
for  rents  and  profits  where  the  widow 
dies  pending  her  bill  for  dower."  In 
this  opinion  the  court  intimated  that  if 
demand  or  suit  had  been  prevented  by 
fraud  or  misrepresentation  there  would 
have  been   a  contrary  ruling. 

But  it  has  been  held  that  a  gross 
sum    may    be    awarded    without    a   sale 
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being   made.     Jones   v.   Jones,   71   Wis. 
513,  38   N.  W.   88. 

57.  Eussell  v.  Russell,  16  Ohio  C.  C. 
46. 

58.  Wild  V.  Toms,  123  Iowa  747,  99 
N.   W.    700. 

59.  Hogg  P.  Hensley,  100  Ky.  719, 
39  S.  W.  247. 

60.  May  v.  May,  7  Fla.  207. 

61.  Ky.— Bloom  v.  Sawyer,  121  Ky. 
308,  89  S.  W.  204.  Me.— French  V. 
Lord,  69  Me.  537.  Tenn.— Clift  v.  Clif t, 
87  Tenn.  17,  9  S.  W.  198.  Va»— Parrish 
r.  Parrish,  88  Va.  529,  14  S.  E.  325. 

62.  Ind. — Overturf  v.  Martin,  170 
Ind.  308,  84  N.  E.  531.  Ky.— Taylor 
V.  Brodrick,  1  Dana  345.  Maas. — Stur- 
tevant  v.  Phelps,  6  Gray  50;  Catlin  V. 
Ware,  9  Mass.  218.  Mo.— Bartlett  V. 
Ball,  92  Mo.  App.  57.  Ohio. — Allen  v. 
McCoy,  8  Ohio  418. 

By  Kentucky  St.,  §2139,  where  land 
was  alienated  by  the  husband  during 
coverture  without  her  joining  in  the 
deed  she  is  only  allowed  dower  in  the 
land  on  the  basis  of  its  condition  at 
the  time  of  alienation  without  ameliora- 
tion or  deterioration  from  the  acts  of 
the  purchaser.  Ewell  r.  Tye,  25  Kv. 
L.  Rep.  976,  76  S.  W.  875;  McClanahan 
V.  Porter,  10  Mo.  746. 

In    case    improvements     have     been 
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When  Improved  by  the  Heirs.  —  Where  lands  have  been  improved  by 
the  heirs  the  widow  is  entitled  to  dower  in  the  whole  value  of  the  im- 
proved property.63 

When  Improved  by  the  Widow.  —  Where  improvements  have  been  made 
by  the  widow  without  the  consent  of  the  heirs,  she  is  not  entitled  to 
receive  the  value  of  the  improvements,  but  is  entitled  to  their  assign- 
ment for  her  use  as  a  part  of  her  dower  in  addition  to  her  full  share 
in  the  property  estimated  in  the  unimproved  state.64 

f.  Runs  Against  Whom.  —  If  the  judgment  recites  that  it  is 
against  the  defendants,  it  will  be  presumed  to  be  against  all  the  de- 
fendants to  the  action.65 

Where  Several  Defendant  Alienees.  —  And  where  several  alienees  are 
defendants,  the  value  of  dower  in  each  parcel  should  be  found,  and 
each  parcel  should  be  made  subject  to  the  payment  of  the  dower  in 
that  specific  parcel.60 

The  damages,  by  statute  in  some  of  the  states,  should  be  awarded 
against  the  estate  and  not  against  the  defendant  in  person.67 

g.  Formal  Entry  of  Assignment.  —  Where  the  commissioners  set 
off  the  dower  and  the  widow  enters  into  possession,  and  all  concerned 
acquiesce  therein,  it  is  proper  but  not  essential  that  a  formal  order 
of  court  be  made  assigning  her  the  dower  estate  set  off.68 

h.  Finality  of  Judgment.  —  The  judgment  of  the  probate  court  is 
res  judicata  as  to  all  defenses  that  might  have  been  raised  in  the  pro- 
ceeding.69 

The  judgment  and  assignment  of  dower  in  a  part  of  the  property 
of  the  deceased  is  not  a  bar  to  another  proceeding  for  the  recovery  of 
dower  in  parcels  not  included  in  the  first  suit.70 


made  by  purchaser  from  deceased,  the 
land  without  such  improvement  will 
be  taken  as  the  basis  of  the  estimate 
for  dower.  Donoghue  c.  Chicago,  57 
111.  235;  Warner  v.  Trustees  of  Nor- 
wegian Cemetery  Assn.,  139  Iowa  115, 
117  N.  W.  39. 

63.  Sanders  v.  McMillian,  98  Ala. 
144,  11  So.  750;  Catlin  v.  Ware,  9  Mass. 
218. 

Contra. — Statute  of  Kentucky,  1909, 
§2139,  provides  that  the  wife  shall  be 
endowed  in  the  property  according  to 
its  condition  at  the  time  it  is  received 
by  the  alienee,  devisee  or  heir. 

64.  Casto  r.  Kintzel,  27  W.  Va.  750. 

65.  Kirby  V.  Holmes,  6  Ind.  33. 

66.  Atkin  v.  Merrell,  39  111.  62. 
Where   the   interest   of   co-defendants 

are  several  and  not  joint  the  judgment 
for  damages  must  be  against  each  de- 
fendant for  the  withholding  of  the  par- 
ticular property  held  bv  him.  Scam- 
mnn  v.  Campbell,  75  111.  223;  Peyton  V. 
Jeffries,  50  111.  143. 

Where   it   was   disclosed   on   the   trial 


that  the  three  co-defendants  were  in 
joint  possession  of  the  premises,  it  was 
error  to  give  judgment  for  the  mesne 
profits  against  one  defendant  alone,  but 
such  an  error  might  be  corrected  by 
amendment.  Thrasher  v.  Tyack,  15 
Wis.  281. 

67.  Reineman  v.  Larkin,  222  Mo. 
156,  121  S.  W.  307. 

68.  Calloway  v.  Irvin,  123  Ga.  344, 
51  S.  E.  477. 

69.  Briggs  v.  Manning,  80  Ark.  304, 
97  S.  W.  289;  Wellner  v.  Eckstein,  105 
Minn.  444,  117  N.  W.  830. 

A  judgment  for  dower  cannot  be  en- 
joined on  a  showing  that  the  doweress 
is  insane  and  that  her  next  friend 
by  whom  the  suit  was  brought  was 
her  heir  and  had  given  an  indemnity 
bond  for  damages  in  the  event  of  dow- 
eress  making  claim  for  assignment. 
Mettler  v.  Warner,  243  111.  600,  90  N. 
E.  1099. 

70.  Crenshaw  v.  Kener,  127  Ga.  742, 
57  S.  E.  57. 
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i.  Effect  of  Void  Judgment.  —  Consent  to  the  assignment  made  in 
a  void  proceeding  is  sometimes  held  to  be  a  voluntary  assignment.71 

XI.  DAMAGES  FOR  DETENTION  OF  DOWER.  —  A.  Recover- 
able in  Equity.  —  In  some  jurisdictions  it  has  been  held  that  after 
judgment  was  had  at  law  for  the  dower,  the  widow  could  recover 
rents  and  mesne  profits,  by  bill  in  equity.7- 

B.  When  Entitled.  —  The  doweress  is  entitled  to  her  propor- 
tionate share  of  the  reasonable  income  of  the  property  from  the  date 
that  the  withholding  became  wrongful.73 

It  has  been  held  that  if  the  defendant  die  before  the  allotment, 
no  damages  will  be  awarded.74 

Effect  of  Plea  Tout  Temps  Prist.  —  The  plea  of  tout  temps  prist  (that 
defendant  has  stood  ready  and  willing  to  assign  at  all  times),  together 
with  a  tender,  is  sufficient  to  defeat  damages.75 

C.  How  Estimated.  —  The  damages  should  be  assessed  based  on 


71.  Fowler  p.  Griffin,  3  Sandf.  (N. 
Y.)  385.  In  this  case  the  widow  had 
entered  into  the  part  set  off  and  the 
heirs  had  made  no  objection. 

Where  parties  and  alienees  have  as- 
sented for  years  in  an  assignment  by  a 
court  without  jurisdiction,  the  assign- 
ment will  be  treated  as  a  voluntary  act 
of  the  parties.  Kobinson  v.  Miller,  1 
B.  Mon.   (Ky.)   88. 

72.  Ala. — McAllister  v.  McAllister, 
37  Ala.  484.  111.— Simpson  v.  Ham,  78 
111.  203.  Md.— Sellman  v.  Bowen,  8 
Gill.  &  J.  50;  Kiddall  v.  Trimble,  1 
Md.  Ch.  143.  N.  J.— Shields  v.  Hunt, 
39   N.  J.  Eq.  485. 

In  Whithead  v.  Clinch,  5  N.  C.  128, 
the  court  held  that  equity  would  not 
grant  damage  where  the  dower  had 
been  recovered  in  law  unless  there  be 
some  equitable  circumstances  such  as 
the  loss  of  title,  or  detention  of  such 
deeds  or  a  discovery  was  necessary. 

Death  of  Widow. — Where  the  widow 
died  before  damages  were  assessed, 
they  could  not  be  recovered  at  common 
law,  but  could  be  recovered  in  equity. 
McLaughlin  v.  McLaughlin,  20  N.  J. 
Eq.  190. 

73.  McAllister  v.  Dexter  P.  B.  Co., 
106  Me.  371,  76  Atl.  891. 

Under  the  Statute  of  Merton  the 
widow  was  not  entitled  to  damages  for 
withholding  unless  her  husband  died 
seized,  even  though  demand  had  been 
made.  U.  S. — Alexander  v.  Selden,  4 
Cranch  96,  1  Fed.  Cas.  No.  173.  Ky. 
Marshall  V.  Anderson,  1  B.  Mon.  198; 
Kendall  v.  Honey,  5  T.  B.  Mon.  282. 
Can. — Malone  v.  Malone,  17   Ont.   101; 
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Morgan  v.  Morgan,  15  Ont.  194;  White 
v.  Grimshawe,  23  U.  C.  Q.  B.  75;  CooE 
v.  Philips,   23  U.   C.   Q.  B.  69. 

Where  deceased  in  his  lifetime  sold 
a  tract  of  land  and  placed  the  pur- 
chaser in  possession,  but  failed  to  de- 
liver him  a  deed,  it  was  held  that 
the  deceased  had  such  a  legal  seizin 
at  the  time  of  his  death  as  would  en- 
title his  widow  to  damages  for  deten- 
tion of  her  dower.  McElroy  v.  Wathen, 
3   B.   Mon.    (Ky.)    135. 

In  Beavers  &  Jemison  v.  Smith,  11 
Ala.  20,  it  was  held  that  although  dam- 
ages could  not  be  recovered  from  an 
alienee  of  the  husband  at  law,  yet  the 
chancery  court  would  allow  mesne 
profits  to  the  widow  from  the  date  of 
the  husband's  death,  not  on  the  theory 
of  damage,  but  on  the  ground  of  title. 

74.  Whithead  v.  Clinch,  5  N.  C.  128. 

75.  Bigger  v.  Howie,  23  U.  C.  Q.  B. 
(Can.)  399;  White  v.  Grimshawe,  23 
U.  C.  Q.  B.   (Can.)   75. 

If  the  tenant  confess  the  widow's 
right  to  dower  and  offers  to  set  it  off, 
no  damage  should  be  awarded.  Bigger 
v.  Howie,  23  U.  C.  Q.  B.  (Can.)  399. 
In  this  case,  on  demand  being  made, 
the  defendant  admitted  the  right  of 
demandant  to  dower,  and  appointed  a 
time  to  meet  upon  the  land.  Upon 
meeting  the  representatives  of  demand- 
ant he  offered  to  set  off  a  certain 
field  he  pointed  out  and  one-third  of 
the  bush-land.  This  was  not  accepted, 
but  no  request  was  made  for  a  differ- 
ent assignment — held  a  question  of 
fact  for  the  jury  whether  there  was  a 
refusal  to  assign. 
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the  occupational  value  of  the  land  without  the  improvements  erected 
by  the  tenant.76 

The  damages  are  estimated  as  one-third  the  rental  value  of  the 
property,77  less  the  taxes  and  necessary  assessments  and  repairs  for 
the  period,78  and  other  necessary  expenses.79 

Where  the  lands  are  in  the  possession  of  the  heirs  damages  will 
be  estimated  from  the  death  of  the  husband;80  where  in  the  hands 
of  an  alienee  of  the  husband,  from  the  date  of  demand.81  They  should 
be  estimated  to  the  date  of  the  trial.82 

When  Gross  Sum  Is  Awarded.  —  Where  a  gross  sum  is  allowed  in  lieu 
of  dower,  one-third  of  the  net  rents  and  profits  from  the  death  of 
her  husband  should  be    awarded  for  detention.83 

In  other  jurisdictions  the  damage  is  estimated  by  awarding  interest 
on  the  gross  sum  allowed.84 

Where  the  person  entitled  to  dower  is  in  possession  of  the  property 
and  resists  admeasurement,  no  damages  for  value  and  rents  will  be 
allowed.80 

Where  the  widow  occupying  a  part  of  the  property  seeks  damages 
for  detention,  the  occupational  value  of  the  messuage  occupied  by 
her  will  be  deducted  from  one-third  the  rental  value  of  the  whole.88 

D.    Must  Be  Ascertained   Before  Entry  op   Judgment.  —  The 


76.  Rannels  V.  Washington  Univer- 
sity, 96  Mo.  226,  9  S.  W.  569;  Norton 
v.   Smith,   20  U.   C.   Q.   B.    (Can.)    213. 

77.  Fla  —  May  v.  May,  7  Fla.  207 
(one-third  of  the  mesne  profits).  Ga. 
Johnson  v.  Gordon,  102  Ga.  350,  20  S. 
E.  507;  Austell  v.  Swann,  74  Ga.  278. 
Wis.— Jones  v.  Jones,  71  Wis.  513,  38 
N.  W.  88. 

By  Ky.  St.,  1909,  §2138,  it  is  pro- 
vided that  damages  are  estimated  as 
one-third  of  the  rents  and  profits  of 
the  land. 

When  defendant  was  incompetent, 
and  the  property  could  not  be  divided 
in  kind,  the  damages  will  not  be  as- 
sessed on  the  rental  value  but  on  the 
amount  actually  received  as  rent. 
Woodburv  v.  Woodbury,  129  N.  Y. 
Supp.   686. 

78.  Ala. — Beavers  &  Jemison  v. 
Smith,  11  Ala.  20.  111.— Peyton  v.  Jef- 
fries, 50  111.  143.  Ky.— McElroy  v. 
Wathen,  3  B.  Mon.  135.  Mo.— Griffin 
V.  Regan,  79  Mo.  73.  Pa. — Winder  V. 
Little,  1  Yeates  152.  Wis. — Jones  V. 
Jones.  71  Wis.  513,  38  N.  W.  88; 
Thrasher  v.  Tyack,  15  Wis.  281. 

Covtra. — Redmond  V.  "Redmond,  28 
Ky.  L.  Rep.   1176,  91    S.   W.  260. 

Taxes  should  be  deducted.     Carter  v. 


Stookey,    89    111.    279;    Jones    v.    Jones, 
71  Wis.  513,  38  N.  W.  88. 

79.  Strawn  v.  Strawn,  50  111.  256. 
This  was  a  case  where  the  widow  re- 
mained in  possession  until  the  dower 
was  assigned  and  during  that  period 
she  employed  a  superintendent  to  at- 
tend to  the  business  affairs  connected 
with  the  lands — held  it  was  properly 
chargeable  against  the  gross  rents  and 
profits  of  the  land. 

80.  McClanahan  v.  Porter,  10  Mo. 
746;  Thrasher  V.  Tyack,  15  Wis.  281. 
See  notes  under  II,  supra. 

81.  McClanahan  v.  Porter,  10  Mo. 
746;  Thrasher  v.  Tyack,  15  Wis.  281. 
See  notes  under  II,  supra. 

82.  McClanahan  v.  Porter,  10  Mo. 
746. 

83.  Johnson  v.  Gordon,  102  Ga.  350, 
20  S.   E.  507. 

84.  Hogg  v.  Hensley,  100  Ky.  719, 
39   S.  W.  247. 

85.  Hamilton's  Admr.  V.  Riney,  140 
Ky.  476,  131  S.  W.  287.  This  was  a 
case  of  a  suit  by  guardian  of  minor 
heirs  to  admeasure  statutory  dower  to 
husband  of  deceased,  and  for  partition 
of  lands,  and  an  accounting. 

86.  McLaughlin  t\  McLaughlin,  20 
N.   J.   Eq.    190. 
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damages  and  the  deductions  for  taxes,  repairs  and  insurance  must 
be  all  ascertained  by  the  court  before  the  entry  of  judgment."'' 

XII.  ENFORCEMENT  OF  JUDGMENT.  —  The  plaintiff  is 
awarded  a  writ  of  possession  for  that  part  of  the  land  set  off  to  her 
as  dower  by  the  commissioners.88 

After  judgment  was  had  at  common  law,  the  widow  could  gain  pos- 
session in  ejectment.89 

XIII.  ABATEMENT  AND  REVIVAL.  —  If  the  wife  died  during 
the  pendency  of  the  action,  the  representatives,  or  heirs,  might  re- 
cover in  equity  the  proportionate  share  of  the  rents  and  profits  of 
the  lands  for  the  same  period  that  the  widow  could  have  recovered.00 

XIV.  RECOVERY  OF  DOWER  IN  OTHER  PROCEEDINGS. 
A,  *]jectment.  —  The  common  law  procedure  to  recover  dower  has 
L3en  abolished  in  some  states  and  the  action  of  ejectment  substituted.91 

B.  Partition.  —  In  some  jurisdictions  dower  may  be  recovered  in 
suit    por  partition.92 


87.  Jones  v.  Jones,  71  Wis.  513,  38 
N.  W.  88. 

88.  Reineman  v.  Larkin,  222  Mo. 
156,  121  S.  W.  307. 

Under  the  common  law,  on  judgment 
for  admeasurement  of  dower  on  appli- 
cation of  the  plaintiff  within  one  year 
and  one  day,  the  writ  of  habere  facias 
seisinam  was  issued.  Bouvier  's  Law 
Diet. 

The  lands  should  be  described  with 
such  certainty  that  they  may  be  de- 
livered to  the  doweress  without  refer- 
ence to  anything  dehors  the  record. 
Atwood  v.  Atwood,  22  Pick.  (Mass.) 
283. 

89.  King  v.  Merritt,  67  Mich.  194, 
34  N.  W.  689,  for  procedure  see  title 
"Ejectment." 

90.  On  the  death  of  the  widow,  if 
the  husband  died  seized,  the  action 
could  be  revived  by  the  heirs  or  rep- 
resentatives for  the  purpose  of  assess- 
ing the  damages  that  could  have  been 
recovered  by  the  widow,  but  where 
the  deceased  husband  was  not  seized 
at  the  time  of  death,  as  the  widow 
could  not  have  recovered  damages  for 
withholding,  neither  the  heirs  nor  rep- 
resentatives could  recover  the  dam- 
ages. Johnson  r.  Thomas,  2  Paige  (N. 
Y.)    377;    Turney   v.   Smith,   14  111.    242. 

On  the  death  of  the  widow  the  suit 
of  the  alienee  was  abated  and  no  dam- 
ages could  be  awarded  because  damage 
was  a  mere  incident  to  the  main  action 
to  set  out  the  dower.  Rowe  v.  Johnson, 
19  Me.  146. 

Under  the  statute  of  Kentucky,  where 
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the  widow  died  after  bringing  an  ac- 
tion to  set  off  dower,  it  was  held  that 
her  heirs  or  representatives  might  re- 
cover damages  for  withholding.  Ma- 
gruder  r.  Smith,  79  Ky.  512.  "Under 
the  codes  the  remedy  is  a  suit  in  the 
nature  of  ejectment,  recognizing  the 
rules  governing  the  old  equity  suit  for 
the  admeasurement  of  dower  which 
was  collateral  with  the  common-law 
jurisdiction  where  the  title  was  ad- 
mitted." Will's  Gould  PL,  7.  And 
see  New  York  Code  Civ.  Proc,  §1596, 
et  seq. 

91.  Will's  Gould  PI.,  7;  McKelvey 
V.  McKelvey,  75  Kan.  325,  89  Pac.  663; 
Van  Name  v.  Van  Name,  23  How.  Pr. 
(N.  Y.)  247.  For  procedure  see  the 
title  "Ejectment." 

In  Michigan  the  widow  may,  by  rea- 
son of  the  statute,  maintain  ejectment 
for  the  recovery  of  dower,  but  the 
alienee  of  the  widow  must  bring  his 
action  in  the  probate  court  for  admeas- 
urement. Galbraith  r.  Fleming,  60 
Mich.  408,  27  N.  W.  583. 

92.  Ind. — Overturf  v.  Martin,  170 
Ind.  308,  84  N.  E.  531.  la.— Thomas  t. 
Thomas,  73  Iowa  657,  35  N.  W.  693. 
Pa. — Worthington  V.  Worthington,  9 
Kulp.   513. 

Contra. — Hamby  v.  Hamby,  165  Ala. 
171,  .11  So.  732;  Howell  ».  Parker,  136 
N.  C.  373,  48  S.  E.  762. 

See  the  title  "Partition." 

Tn  Beeman  v.  Kitzman,  124  Iowa  86, 
99  N.  W.  171,  the  court,  without  re- 
ferring to  Thomas  v.  Thomas,  seems  to 
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C.  Action  for  Value.  —  The  widow  cannot  bring  an  action  against 
the  administrator  for  the  value  of  her  dower.03 

D.  In  Connection  With  Other  Proceedings.  —  1.  By  Cross- 
Complaint.  —  The  application  for  dower  may  be  made  in  answer  by 
widow  defendant  in  an  action  against  her  and  co-defendants  for  par- 
tition and  sale.ot 

Dower  cannot  be  assigned  on  cross-complaint  in  condemnation  pro- 
ceedings commenced  before  the  husband's  death.05 

2.  Defendant  Claiming  Other  Relief  by  Cross-Complaint  to  Ad- 
measurement. —  Where  suit  is  instituted  for  admeasurement  of  dower, 
the  defendant  cannot  by  cross-complaint  change  the  suit  to  one  of 
partition  and  dower.96 

3.  As  Incident  to  Other  Suits.  —  Dower  cannot  be  set  off  as  an  in- 
cident to  a  proceeding  to  set  aside  an  agreement  of  separation  and  a 
deed  to  partnership  property  where  the  property  was  conveyed  without 
consideration.97  But  a  claim  to  dower  may  be  joined  in  equity  with  a 
suit  to  set  aside  an  agreement  to  aceept  a  sum  in  lieu  of  dower  where 
her  agreement  was  procured  by  fraud,98  and  to  set  aside  transfers  in 
fraud  of  dower.90 

Under  the  statute  of  Connecticut,  the  superior  court  in  a  judgment  to 
declare  title  to  land  cannot  assign  dower  to  the  widow,  that  power 
having  been  given  to  the  probate  court.1 

In  Divorce  Proceeding.  — Dower  cannot  be  set  off  in  a  proceeding  for 
divorce.2 

XV.  RE-ASSIGNMENT.  —  After  assignment  has  been  made  a  sec- 
ond assignment  for  the  doweress  cannot  be  made  until  the  first  decree 
is  set  aside.3 


treat  the  right  to  recover  dower  in  par- 
tition as  a  doubtful  one. 

93.  A  statute  giving  the  widow  the 
value  of  one-third  of  all  real  property 
of  which  decedent  was  seized  during 
coverture,  and  in  which  she  had  not 
relinquished  her  right,  does  not  author- 
ize an  action  against  the  administrator 
for  the  one-third  value  of  lands  con- 
voyed. In  re  Park 's  Estate,  31  Utah 
255,  S7   l'ac.  900. 

94.  Seaman  v.  Seaman,  129  N.  C. 
293.  40  S.   E.  41. 

See    the    title    "Cross-Complaint." 

95.  Where  suit  of  condemnation  was 
brought  under  eminent  domain,  and 
thereafter  the  husband  died  and  the 
wife  filed  cross-complaint  claiming 
dower  in  the  amount  awarded  for  rue 
property  taken,  the  widow  will  be  en- 
joined from  proceeding  to  procure 
dower  in  such  action.  Laverv  V.  Hutch- 
ison, 139  Til.  App.  61. 

96.  Russell  v.  Russell,  16  Ohio  C.  C. 
46. 


Where  the  doweress  sought  to  have 
her  dower  assigned  in  equity  the  de- 
fendant may,  by  proper  cross-bill,  have 
the  land  partitioned  in  the  same  pro- 
ceeding. Kavanaugh  v.  Shacklett's 
Admr.,   Ill    Va.   423,  69   S.   E.   335. 

97.  Hauptmann  r.  Hauptmann,  91 
App.  Div.   197,  86  N.  Y.  Supp.  427. 

98.  Miller  v.  Stepper,  32  Mich.  194; 
Smart  V.  Waterhouse,  10  Yerg.  (Tenn.) 
94. 

99.  Miller  v.  Stepper,  32  Mich.   194, 

1.  Humphrey  v.  Gerard,  84  Conn. 
216,  79  Atl.  57. 

2.  Smith  r.  Smith,  13  Mass.  231; 
Holmes  v.  Holmes,  54  Minn.  352,  56 
N.  W.  46. 

3.  Tt  is  error  for  the  court  on  the 
hearing  of  a  petition  to  set  aside  a 
former  decree  assigning  dower  and  con- 
taining  a  prayer  for  a  reassignment 
and  partition,  to  grant  the  reassign- 
ment and  partition  without  first  vacat- 
ing the  original  judgment.  Joest  v. 
Adel,  209  111.  432,  70  N.  E.  638. 
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"Where  the  original  decree  was  for  the  tenant  to  pay  one-third  the 
rental  value  of  the  land  to  doweress,  on  failure  in  payment  the  widow 
may  disregard  the  original  assignment  and  ask  for  admeasurement.4 


Where  the  judgment  in  dower  is  for 
a  fixed  sum  each  and  every  year,  the 
allowance  cannot  afterwards  be  changed 
whether  the  property  may  have  depre- 
ciated or  enhanced  in  value.     Carter  v. 


Stookey,  89  111.   279;   Donoghue   v.  Chi- 
cago, 57  111.  235. 

4.     Dickinson    v.   Gray,   100   Va.   526, 
42  S.  E.  298. 


DRUGGISTS.  —  See  Negligence;  Physicians;  Pure  Food  Laws. 


DRUNKARDS.  —  See  Disorderly    Conduct;    Intoxicating    Liquors; 
Nuisance;  Public  Drunkenness. 


DUELLING.  —  See  Affray;  Assault;  Disorderly  Conduct. 
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CROSS-REFERENCES : 


Indictment  and  Information 

States ; 

Statutes. 


I.  GENERAL  PRINCIPLES.  —  A.  What  Is  Meant  by  Due 
Process.  —  The  fundamental  principle,  recognized  by  all  civilized 
governments,  is,  that  no  person  shall  be  deprived  of  his  substantive 
rights,  except  as  the  matters  are  determined  by  the  law  of  the  land.1 
But  when  such  rights  are  forfeited  at  the  command  of  the  state,  upon 
due  notice  to  the  person  to  be  affected,  followed  by  regular  proceed- 
ings in  the  tribunal  which  has  jurisdiction  of  the  matter,  where  a 
hearing  is  had,  with  an  opportunity  to  defend,  the  procedure  has 
been  with  due  process  of  law,  or  by  the  law  of  the  land.2 


1.  The  covenant  of  Magna  Charter 
was:  "39.  No  freeman  shall  be  taken 
or  imprisoned,  or  disseised,  or  outlawed, 
or  banished,  or  any  ways  destroyed, 
nor  will  we  pass  upon  him,  nor  will 
we  send  upon  him,  unless  by  lawful 
judgment  of  his  peers,  or  by  law  of 
Ihe  land.  40.  To  none  will  we  sell,  to 
none  will  we  deny,  or  delay,  right  or 
justice."  In  our  own  law,  this  is  for- 
mally declared  in  the  amendments  V 
and  XTV  to  the  constitution  of  the  Unit- 
ed States.  Murrav  v.  Hoboken  Land  Co., 
18  How.  (U.  S.)  272,  15  L.  ed.  372; 
Charles  River  Bridge  v.  Warren  Bridge, 
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11  Pet.  (U.  S.)  420,  9  L.  ed.  773.  See 
also  the  following  cases:  Holden  t*. 
Hardy,  169  U.  S.  366,  382,  18  Sup.  Ct. 
383,  42  L.  ed.  780;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  9  Sup.  Ct.  231, 
32  L.  ed.  623;  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  519,  6  Sup.  Ct. 
110,  29  L.  ed.  463;  Davison  v.  New  Or- 
leans, 96  U.  S.  97,  101,  24  L.  ed.  616; 
Munn  v.  Illinois,  94  U.  S.  113,  123,  24 
L.  ed.  77;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  518,  581,  4  L-. 
ed.    629. 

2.     Old    Wayne    Mut.    Life    Assn.    v. 
McKonough,  204  U.  S.   8,   27  Sup.  Ct. 
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B.  Each  State  Prescribes  Its  Own  Procedure.  —  Amendment 
XIV  to  the  federal  constitution  does  not  control  the  procedure  and 
usages  of  the  several  states;  it  contains  no  prohibition  against  the 
establishment  of  its  own  system  b}'  a  state,  with  the  right  to  provide 
penalties  for  violating  state  laws  and  to  alter  and  change  the  same 
as  the  interests  of  the  state  may  require.3 


236,  51  L.  ed.  345;  New  Orleans  Water 
Wks.  Co.  v.  New  Orleans,  164  U.  S.  471, 
480,  17  Sup.  Ct.  161,  41  L.  ed.  518; 
Scott  r.  McNeal,  154  U.  S.  34,  14  Sup. 
Ct.  1108,  38  L.  ed.  896;  Hallinger  v. 
Davis,  146  U.  S.  314,  323.  13  Sup.  Ct. 
105,  36  L.  ed.  986;  In  re  Kemmler,  136 
U.  S.  436,  10  Sup.  Ct.  930,  34  L.  ed. 
519;  Ex  parte  Terry,  128  U.  S.  289,  307, 
9  Sup.  Ct.  77,  32  L.  ed.  405;  Hurtado  v. 
California,  110  U.  S.  516,  535,  4  Sup. 
Ct.  Ill,  28  L.  ed.  232;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  102,  24  L.  ed. 
616;  Pennoyer  r.  Neff,  95  U.  S.  714, 
733,  24  L.*  ed.  565;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274,  277,  23  L.  ed. 
914;  Thompson  v.  Whitman,  18  Wall. 
(U.  S.)  457,  468,  21  L.  ed.  897;  Gal- 
pin  v.  Page,  18  Wall.  (U.  S.)  350,  365, 
21  L.  ed.  959;  Kroschel  v.  Munkers,  179 
Fed.  961. 

The  legislature  may  classify,  where 
the  classification  bears  on  all  alike, 
within  the  class.  U.  S. — Holden  v. 
Hardy,  169  IT.  S.  366,  18  Sup.  Ct.  383, 
42  L.  ed.  780;  United  States  v.  Moore, 
129  Fed.  630;  Charles  V.  City  of  Marion, 
98  Fed.  166.  Ga. — Lamar  v.  Prosser, 
121  Ga.  153,  48  S.  E.  977.  111.— People 
v.  Commercial  Life  Ins.  Co.,  247  111. 
92,  93  N.  E.  90.  Kan.— State  v.  Whis- 
ner,  35  Kan.  271,  10  Pac.  852.  Mich. 
People  v.  Dickerson,  164  Mich.  148,  129 
N.  W.  199;  Bouse,  etc.  Co.  v.  Donovan, 
i04  Mich.  234,  62  N.  W.  359,  53  Am. 
St.  Bep.  457,  27  L.  B.  A.  577;  Attorney 
General  V.  Jochim,  99  Mich.  358,  53 
N.  W.  611,  41  Am.  St.  Bep.  606,  23 
L.  B.  A.  699.  Mo.— Barber  Asphalt  Co. 
r.  Eidge,  169  Mo.  376,  68  S.  W.  1043; 
Stevens  v.  Kansas  City,  146  Mo.  460, 
4S  S.  W.  65S;  State  r.'julow,  129  Mo. 
163,  31  S.  W.  781,  50  Am.  St.  Rep. 
4  43,  29  L.  B.  A.  257.  Neb.— Atchison 
&  N.  B.  Co.  v.-  Baty,  6  Neb.  37,  29 
Am.  Bep.  356.  N.  J. — Darmstatter  v. 
City  Council,  79  Atl.  545.  N.  Y.— Ives 
v.  South  Buffalo  B.  Co.,  201  N.  Y.  271, 
94  N.  E.  431.  Tex.— Wichita  Elec. 
Light  Co.  V.  Hinckley  (Tex.  Civ.  App.), 
131    S.   W.    1192. 

3.     Patterson  v.  Colorado,  205   U.   S. 


454,  461,  27  Sup.  Ct.  556,  51  L.  ed. 
879;  Adams  v.  New  York,  192  U.  S. 
585,  599,  24  Sup.  Ct.  372,  48  L.  ed. 
575;  Simon  v.  Craft,  1S2  U.  S.  427,  21 
Sup.  Ct.  836,  45  L.  ed.  1165;  Eeetz  v. 
Michigan,  188  U.  S.  505,  508,  23  Sup. 
Ct.  390,  47  L.  ed.  563;  Bolln  v.  Ne- 
braska, 176  U.  S.  83,  86,  20  Sup.  Ct. 
287,  44  L.  ed.  382;  Brown  v.  New 
Jersey,  175  U.  S.  172,  20  Sup.  Ct.  77, 
44  L.  ed.  119;  Wilson  v.  North  Carolina, 
169  U.  S.  586,  18  Sup.  Ct.  435,  43  L. 
ed.  865;  Hodgson  v.  Vermont,  168  U.  S. 
262,  272,  18  Sup.  Ct.  80,  42  L.  ed.  461; 
Allen  V.  Georgia,  166  U.  S.  138,  140, 
17  Sup.  Ct.  525,  41  L.  ed.  949;  Nord- 
strom v.  Washington  State,  164  U.  S. 
705,  17  Sup.  Ct.  997,  41  L.  ed.  1183; 
Duncan  v.  Missouri,  152  U.  S.  377,  382, 
14  Sup.  Ct.  570,  38  L.  ed.  485;  Cald- 
well v.  Texas,  137  U.  S.  691,  698,  11 
Sup.  Ct.  224,  34  L.  ed.  816;  Holden 
v.  Minnesota,  137  U.  S.  483,  11  Sup. 
Ct.  143,  34  L.  ed.  734;  Dent  v.  West 
Virginia,  129  U.  S.  114,  9  Sup.  Ct.  231, 
32  L.  ed.  623;  Foster  v.  Kansas,  112 
U.  S.  201,  5  Sup.  Ct.  8,  28  L.  ed.  629; 
Hurtado  v.  California,  110  U.  S.  516, 
530,  28  L.  ed.  232;  Missouri  v.  Lewis, 
101  U.  S.  22,  25  L.  ed.  989;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Kennard  v.  Louisiana,  92  U.  S.  480,  23 
L.  ed.  478;  In  re  Newell,  2  Cal.  App. 
767,  84  Pac.  226. 

While  the  cardinal  principles  of  jus- 
tice are  unchangeable,  and  are  funda- 
mentals of  our  natures,  nevertheless 
changes  in  procedure  fluctuate  accord- 
ing to  the  growth  and  progress  of  a 
people.  For  one  age  to  prescribe  a 
fixed  and  inflexible  procedure,  might 
work  a  denial  of  justice  to  a  succeed- 
ing age,  because  the  instrumentality 
that  is  fitted  to  secure  speedy  and  sub- 
stantial justice  in  one  age,  might  be 
wholly  inadequate  to  future  conditions, 
hence  each  state  must  be  clothed  with 
plenary  power  over  its  own  procedure, 
subject  only  to  the  limitation  that  it 
does  not  deny  fundamental  rights  nor 
conflict  with  the  federal  constitution. 
These    principles   are   illustrated   in   the 
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C.  Forms  of  Procedure.  —  When  notice  and  hearing,  with  op- 
portunity to  defend,  are  secured  to  the  person  affected,  the  form  of 
procedure  is  immaterial.  Hence,  there  is  no  vested  right  in  a  par- 
ticular  form  of  procedure.4 

Any  form  of  procedure  that  does  not  violate  constitutional  guar- 
anties, by  which  rights  are  adjudicated  under  the  laws  of  a  state,  is 
due  process  of  law.5  But  not  everything  prescribed  by  the  state, 
will  be  held  to  be  due  process  of  law,6  as  the  reviewing  court  will  look 
into  the  substance  of  the  act  done,  to  protect  private  rights  against 


following  cases:  Patterson  t\  Colorado, 
205  U.  S.  454,  27  Sup.  Ct.  556,  51 
L.  ed.  879;  West  v.  Louisiana,  194  U.  S. 
258,  24  Sup.  Ct.  650,  48  L.  ed.  965; 
Murphy  V.  Massachusetts,  177  IT.  S.  155, 
20  Sup.  Ct.  639,  44  L.  ed.  711;  Brown 
v.  New  Jersey,  175  U.  S.  172,  20  Sup. 
Ct.  77,  44  L/ed.  119;  Wilson  v.  North 
Carolina,  169  U.  S.  586,  18  Sup.  Ct. 
435,  42  L.  ed.  865;  Hodgson  v.  Ver- 
mont, 168  U.  S.  262,  18  Sup.  Ct.  80, 
42  L.  ed.  461;  Morley  v.  Lake  Shore 
R.  Co.,  146  U.  S.  162,  13  Sup.  Ct.  54, 
36  L.  ed.  925. 

But  where  a  statute  dispenses  with 
notice  or  a  judicial  hearing,  or  ac- 
cepts the  statement  or  certificate  of 
others  as  a  final  determination,  then 
such  statute  is  void  as  denying  due 
process  of  law  to  the  person  affected. 
See  the  following  cases:  Cal. — In  re 
Lambert,  134  Cal.  626,  66  Pac.  851,  86 
Am.  St.  Rep.  296,  55  L.  R.  A.  856. 
111.— People  V.  Turner,  55  111.  280,  8 
Am.  Rep.  645.  Mich. — Underwood  v. 
People,  32  Mich.  1,  20  Am.  Rep.  633. 
Minn. — State  v.  Billings,  55  Minn.  467, 
57  N.  W.  206,  43  Am.  St.  Rep.  524. 
Mo. — Citv  of  St.  Louis  ex  rel.  Duff  v. 
Karr,  85  Mo.  App.  608.  N.  Y.— People 
f.  St.  Saviour's  Sanitarium,  34  App. 
Div.  363,  56  N.  Y.  Supp.  431;  People 
v.  Wendel,  33  Misc.  496,  68  N.  Y.  Supp. 
948.  N.  C— In  re  Boyett,  136  N.  C. 
415,  48  S.  E.  789,  103  Am.  St.  Rep. 
944,  67  L.  R.  A.  972.  R.  I.— Gannon 
V.  Doyle,  16  R.  I.  726,  19  Atl.  331,  5 
L.   R.   A.   359. 

4.  U.  S. — Hooker  v.  Los  Angeles, 
188  U.  S.  314,  23  Sup.  Ct.  395,  47  L.  ed. 
487;  Louisville,  etc.  Co.  v.  Schmidt,  177 
U.  S.  230,  20  Sup.  Ct.  620,  44  L.  ed. 
747;  Williams  v.  Eggleson,  170  U.  S. 
304,  18  Sup.  Ct.  617,  42  L.  ed.  1047; 
Wilson  v.  North  Carolina,  169  U.  S. 
586,  18  Sup.  Ct.  435,  42  L.  ed.  865; 
Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  16  Sup.  Ct.  344,  40  L.  ed.  467; 
In  re  Mahon,  34  Fed.  525.  Cal. — Ex 
parte  Ah  Fook,  49  Cal.  402;  Hickman 
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r.  O'Neil,  10   Cal.  292.     Kan.— Kansas 
Pac.  R.  Co.  v.  Dunmeyer,  19  Kan.  539. 

5.  New  York,  etc.  R.  Co.  v.  New 
York,  165  U.  S.  628,  17  Sup.  Ct.  418, 
41  L.  ed.  853;  Marchant  v.  Pennsyl- 
vania R.  Co.,  153  U.  S.  380,  14  Sup. 
Ct.  894,  38  L.  ed.  751;  Morley  v.  Lake 
Shore,  etc.  R.  Co.,  146  U.  S.  162,  13 
Sup.  Ct.  54,  36  L.  ed.  925;  In  re  Con- 
verse, 137  U.  S.  624,  11  Sup.  Ct.  191, 
34  L.  ed.  796;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616;  Pearson  v. 
Yewdall,  95  U.  S.  294,  24  L.  ed.  436. 

6.  Ballard  r.  Hunter,  204  U.  S.  241, 
27  Sup.  Ct.  261,  51  L.  ed.  461;  West 
Chicago  St.  R.  Co.  V.  Illinois,  201  U.  S. 
506,  26  Sup.  Ct.  518,  50  L.  ed.  845; 
Fayerweather  v.  Ritch,  195  U.  S.  276, 
25  Sup.  Ct.  58,  49  L.  ed.  193;  Simon 
V.  Craft,  182  U.  S.  427,  21  Sup.  Ct. 
836,  45  L.  ed.  1165;  Backus  V.  Fort 
Street  U.  D.  Co.,  169  U.  S.  557,  18 
Sup.  Ct.  445,  42  L.  ed.  853;  Chicago, 
etc.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
17  Sup.  Ct.  581,  41  L.  ed.  979;  Hur- 
tadoi  V.  California,  110  U.  S.  516,  4 
Sup.  Ct.  Ill,  28  L.  ed.  232. 

The  regular  administration  of  law, 
according  to  the  prescribed  procedure, 
is  due  process  of  law.  See  the  follow- 
ing cases:  U.  S. — Minder  v.  Georgia, 
183  U.  S.  559,  22  Sup.  Ct.  224,  46  L. 
ed.  328;  Gibson  v.  Mississippi,  162  U. 
S.  565,  16  Sup.  Ct.  904,  40  L.  ed.  1075; 
Caldwell  v.  Texas,  137  U.  S.  691,  11 
Sup.  Ct.  224,  34  L.  ed.  816,  141  U.  S. 
209,  11  Sup.  Ct.  883,  35  L.  ed.  718; 
Kennard  V.  Louisiana,  92  U.  S.  480, 
23  L.  ed.  478;  Greene  v.  Briggs,  10 
Fed.  Cas.  No.  5,764.  Ala.— Zeigler  v. 
South  &  North  A.  R.  Co.,  58  Ala.  594. 
la. — Mason  v.  Messenger,  17  Iowa  261. 
Mich. — Parsons  v.  Russell,  11  Mich.  113, 
83  Am.  Dec.  728.  Miss. — Brown  v. 
Board  of  Levee  Comrs.,  50  Miss.  468. 
Mo.— Clark  v.  Mitchell,  64  Mo.  564. 
Neb.— South  Platte  L.  Co.  v.  Buffalo 
County  Comrs.,  7  Neb.  253.  N.  Y. 
Wynehamer  v.  People,  2  Park.  Crim. 
421;    In   re  Hatch,   11   Jones   &   S.   89. 
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arbitrary  power,  even  where  the  proceedings  appear  to  be  regular  and 
according  to  the  prescribed  form. 


W.   Va.— Peerce   v.   Kitzmiller,    19    W. 

Va.  564.  Wis.— Schiltz  v.  Eoenitz,  86 
Wis.  31,  56  N.  W.  194,  39  Am.  St.  Eep. 
873,  21  L.  E.  A.  483. 

And  this  limitation  of  preserving  the 
substantive  rights,  is  binding  upon  all 
the  agencies  through  which  the  state 
acts,  as  all  such  agencies  must  act  with 
in  the  restrictions  required  by  due 
process  of  law.  See  Hovey  v.  Elliott, 
167  U.  S.  409,  17  Sup.  Ct.  841,  42  L.  ed. 
215.  It  is  to  be  observed  in  this  case, 
that  in  the  exercise  of  its  functions, 
the  proceedings  of  a  court  cannot  be 
valid  unless  they  proceed  "upon  in- 
quiry" and  "render  judgment  only 
after  trial."  See  also:  U.  S.— Pacific 
Gas  Imp.  Co.  v.  Ellert,  64  Fed.  421; 
Ex  parte  Urich,  42  Fed.  587.  N.  Y. 
Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Eep.  289.  Pa,— Huber  v.  Eeily,  53  Pa. 
112. 

The  agency  cannot  disregard  the  re- 
striction, because  the  act  of  the  agent 
is  the  act  of  the  state.  See  Fayer- 
weather  v.  Bitch,  195  TJ.  S.  276,  25 
Sup.  Ct.  58,  49  L.  ed.  193;  Smyth  v. 
Ames,   169   U.  S.   466,  18   Sup.   Ct.   418, 

42  L.  ed.  819;  Chicago,  etc.  E.  Co.  v. 
Chicago,  166  U.  S.  226,  17  Sup.  Ct. 
581,  41  L.  ed.  979. 

And  it  is  said:  "Whoever,  by  virtue 
of  a  public  position,  under  a  state  gov- 
ernment, deprives  another  of  property, 
life  or  liberty,  without  due  process  of 
law,  or  denies  or  takes  away  the  equal 
protection  of  the  law,  violates  the  con- 
stitutional inhibition;  as  he  acts  in  the 
name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that 
of  the  state."  Ex  parte  Virginia,  100 
U.  S.  339,  25  L.  ed.  676.  See  also 
Barney  v.  City  of  New  York,  193  TJ.  S. 
430,  24  Sup.  Ct.  502,  48  L.  ed.  737; 
San  Diego  Land  &  T.  Co.  v.  National 
City,    174  U.   S.    739,   19   Sup.   Ct.   804, 

43  L.  ed.  1153;  Eeagan  v.  Farmers' 
Loan  Co.,  154  U.  S.  362,  14  Sup.  Ct. 
1047,  38  L.  ed.  1014;  Scott  v.  Mc- 
Neal,  154  U.  S.  34,  14  Sup.  Ct.  1108, 
38    L.    ed.    896. 

A  state  does  not  violate  the  due 
process  of  law  provisions  of  the  fed- 
eral constitution,  by  an  erroneous  de- 
cision of  its  own  courts.  Bonner  v. 
Gorman,  213  TJ.  S.  86,  29  Sup.  Ct.  483, 
53  L.   ed.  709;   Chicago,  etc.  E.  Co.  v. 


Chicago,  166  TJ.  S.  226,  17  Sup.  Ct. 
581,  41  L.  ed.  979;  Bergemann  V.  Back- 
er, 157  TJ.  S.  655,  15  Sup.  Ct.  727,  39 
L.  ed.  485;  Andrews  v.  Swartz,  156 
TJ.  S.  272,  15  Sup.  Ct.  389,  39  L.  ed. 
422;  Morley  v.  Lake  Shore,  etc.  E.  Co., 
146  U.  S.  162,  13  Sup.  Ct.  54,  36  L.  ed. 
925;  Ludeling  v.  Chaff e,  143  TJ.  S.  301, 
12  Sup.  Ct.  439,  36  L.  ed.  313;  Lent 
r.  Tillson,  140  U.  S.  316,  11  Sup.  Ct. 
825,  35  L.  ed.  419;  In  re  Converse,  137 
U.  S.  624,  11  Sup.  Ct.  191,  34  L.  ed. 
796;  Cross  i:  North  Carolina,  132  TJ.  S. 
131,  10  Sup.  Ct.  47,  33  L.  ed.  287; 
Spencer  v.  Merchant,  125  TJ.  S.  345, 
8  Sup.  Ct.  921,  31  L.  ed.  763;  Arrow- 
smith  v.  Harmoning,  118  TJ.  S.  194,  6 
Sup.  Ct.  1023,  30  L.  ed.  243;  Head  v. 
Amoskeag  Mfg.  Co.,  113  TJ.  S.  9,  5  Sup. 
Ct.  441,  28  L.  ed.  889;  Kennard  r. 
Louisiana,  92  TJ.  S.  480,  23  L.  ed.  478; 
Walker  v.  Sauvinet,  92  U.  S.  90,  23 
L.   ed.   678. 

Nor  where  the  state  court  errs  in  its 
construction  of  the  common  law.  West 
V.  Louisiana,  194  TJ.  S.  258,  24  Sup. 
Ct.  650.  48  L.  ed.  965;  Howard  v.  Flem- 
ing, 191  TJ.  S.  126,  24  Sup.  Ct.  49,  48 
L.  ed.  121. 

Nor  because  it  reverses  and  overrules 
a  former  decision  of  its  own.  See 
Patterson  v.  Colorado,  205  TJ.  S.  454, 
27  Sup.  Ct.  556,  51  L.  ed.  879;  Cen- 
tral Land  Co.  v.  Laidley,  159  U.  S.  103, 
16  Sup.  Ct.  SO,  40  L.  ed.  91;  Davis 
v.  Texas,  139  TJ.  S.  651,  11  Sup.  Ct. 
675,  35  L.  ed.  300. 

But  where  the  decision  of  the  state 
court  results  in  the  denial  of  funda- 
mental rights,  such  as  a  ruling  of  t ho 
court  that  results  in  depriving  a  citi- 
zen of  his  property,  under  the  forms 
of  law,  but  without  compensation,  then 
it  presents  a  ease  for  federal  interfer- 
ence. See  Backus  v.  Fort  Street  TJ.  D. 
Co.,  169  U.  S.  557,  18  Sup.  Ct.  445,  42 
L.  ed.  853;  Chicago,  etc.  E.  Co.  V. 
Chicago,  166  U.  S.  226,  17  Sup.  Ct. 
581,   41    L.   ed.   979. 

But  the  mere  fact  that  in  a  case 
the  state  court  might  reasonably  have 
reached  a  different  conclusion,  or  have 
followed  a  different  course,  does  not, 
of  itself,  deny  any  fundamental  right 
to  the  parties  affected.  The  test  is, 
that  the  parties  affected  must  have 
been    deprived    of    a   right    that    is   in- 
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D.  Limitation  on  States  in  Prescribing  Titeir  Own  Procedure. 
While  a  state  may  prescribe  its  own  procedure,  it  is,  nevertheless,  sub- 
ject to  the  requirement,  that  the  prescribed  procedure  is  such  as  to 
secure  the  fundamental  rights.  The  state  cannot  make  an  arbitrary 
regulation  and  declare  that  it  shall  constitute  due  process  of  law, 
where  such  declaration  is  merely  a  perfunctory  procedure  but  actu- 
ally is  a  substantive  denial  of  fundamental  rights.7 

E.  Different  Procedure  May  Be  Prescribed  for  Substantively 
Different  Subject-Matters.  —  It  is  not  essential  that  there  should 
be  a  suit  in  a  court  of  law.8  The  constitutional  requirements  are  not 
violated  when  the  procedure,  on  substantively  different  matters,  is  be- 
fore a  competent  tribunal,  acting  justly  and  impartially  upon  each  per- 
son or  each  thing,  within  the  class  of  which  such  tribunal  has  jurisdic- 
tion.9 


dispensable  to  the  liberty  of  the  citi- 
zen to  justify  federal  interference. 
See  Wilson  v.  North  Carolina,  1G9  U. 
S.  586,  18  Sup.  Ct.  435,  42  L.  ed.  865; 
Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup. 
Ct.  841,  42  L.  ed.  215;  Allen  v.  Georgia, 

166  U.  S.  138,  17  Sup.  Ct.  525,  41  L. 
ed.  949. 

7.  Ballard  v.  Hunter,  204  U.  S.  241, 
27  Sup.  Ct.  261,  51  L.  ed.  461;  Howard 
r.  Kentucky,  200  U.  S.  164,  26  Sup.  Ct. 
189,    50    L.    ed.    421;    Hovey    v.    Elliott, 

167  U.  S.  409,  443,  17  Sup.  Ct.  841. 
42  L.  ed.  215;  Allen  v.  Georgia,  166 
U.  S.  138,  17  Sup.  Ct.  525,  41  L.  ed. 
949. 

8.  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  ed.  616;  McMillen  v.  An- 
derson, 95  U.  S.  37,  24  L.  ed.  335;  Mur- 
ray v.  Hoboken  Land  Co.,  18  How.  (U. 
S.)   272,  15  L.  ed.  372. 

9.  Post  -  Office  Department.  —  Post 
Master  General  refused  to  admit  to  the 
mails  a  certain  publication  at  a  sec- 
ond class  rate;  the  court  held  that  his 
decision  was  final  and  did  not  call  for 
interference  by  the  courts;  stating  that 
the  rule  is,  that  where  a  decision  as 
to  questions  of  fact,  is  committed  by 
congress  to  the  judgment  and  discretion 
of  a  department,  held,  his  decision 
thereon  is  conclusive;  that  his  action 
will  carry  with  it  a  strong  presumption 
of  correctness;  that  the  court  will  not 
ordinarily  review  it  except,  of  course, 
to  prevent  injustice.  Public  Clearing 
House  17.  Coyne,  194  U.  S.  497,  24  Sup. 
Ct.  789,  48  L.  ed.  1092.  See  also 
American  School  of  Magnetic  Healing 
v.  McAnnulty,  187  U.  S.  94,  23  Sup. 
Ct.  33,  47  L.  ed.  90;  Missouri  Drug  Co. 
v.  Wyman,  129  Fed.  623. 
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Character  of  Public  Lands. — It  is  the 
settled  practice  of  the  court  to  treat 
the  findings  of  the  land  department 
upon  questions  of  fact  as  conclusive 
on  the  parties  affected,  although  such 
proceedings  involve  judicial  power. 
Burfenning  v.  Chicago,  etc.  R.  Co.,  163 
IT.  S.  321,  16  Sup.  Ct.  1018,  41  L.  ed. 
175. 

Summary  Proceedings  by  a  Depart- 
ment.-— It  is  not  a  denial  of  due  pro- 
cess of  law  for  congress  to  authorize 
the  treasury  department  to  summarily 
issue  a  warrant  against  the  property 
of  an  officer  who  is  in  default.  U.  S. 
Murray  v.  Hoboken  Land  Co.,  18  How. 
272,  15  L.  ed.  372;  Livingston  v.  Moore, 
7  Pet.  469,  8  L.  ed.  751;  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235,  4 
L.  ed.  559.  Kan.— State  v.  Jack,  69 
Kan.  387,  76  Pac.  911,  1  L.  R.  A.  (N. 
S.)  167.  199  U.  S.  372,  26  Sup.  Ct. 
73,  50  L.  ed.  234.  La.— State  v.  Ken- 
nard,   25  La.  Ann.   238. 

Collection  of  Taxes  and  State  Rev- 
enue.— The  revenue  measures  of  every 
civilized  government  constitute  a  sys- 
tem which  provides  for  its  enforcement 
by  proper  officers.  The  necessities  of 
the  state  do  not  admit  of  delay  and 
hence  such  officers  are  not  required  to 
resort  to  judicial  proceedings  for  the 
collection  of  taxes,  but  may  proceed 
by  distraint,  levy  and  sale  without  re- 
gard to  judicial  proceedings.  Hibben 
v.  Smith,  191  U.  S.  310,  24  Sup.  Ct. 
88,  48  L.  ed.  195;  French  v.  Barber 
Asphalt  Pav.  Co.,  181  U.  S.  324,  21 
Sup.  Ct.  625,  45  L.  ed.  879;  Kelly  v. 
Pittsburg,  104  U.  S.  78,  26  L.  ed.  658; 
Springer  v.  United  States,  102  U.  S. 
586,  26  L.  ed.  253;  McMillen  V.  Ander- 
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II.  PROCEDURE  IN  CIVIL  ACTIONS.  — A.  Persons  Entitled 
To  Raise  the  Constitutional  Question.  —  1.  Limitations.  —  A  per- 
son objecting  to  the  constitutionality  of  a  statute,  on  the  ground  that 
it  violates  the  due  process  of  law  requirements,  must  show,  affirmative- 
ly, that  he  is  one  of  those  whose  rights  have  been  violated;  or,  that 
he  belongs  to  the  class  on  which  the  statute  operates  and  that  he  is 
injured  or  about  to  be  injured  in  those  rights  guaranteed  to  him  by 
the  constitution,  in  a  proceeding  pending,  in  which  they  are  neces- 
sarily involved.10 

2.  Officers  Raising"  the  Question.  —  Ministerial  officers  may  raise 
the  question,  as  against  proceedings  designed  to  force  them  to  carry 
into  effect  the  provisions  of  a  statute ;  or,  where  they  have  an  interest 


son,  95  U.  S.  37,  24  L.  ed.  335;  State 
Kailroad  Tax  Cases,  92  U.  S.  575,  23 
L.   ed.    663. 

10.  U.  S.— Flint  V.  Stone  Tracy  Co., 
220  U.  S.  107,  31  Sup.  Ct.  312,  55  L. 
ed.  389;  Grenada  Lumb.  Co.  v.  Mis- 
sissippi, 217  U.  S.  433.  30  Sup.  Ct.  535, 
54  L.  ed.  826;  District  of  Columbia  v. 
Brooke,  214  U.  S.  138,  29  Sup.  Ct.  560, 
53  L.  ed.  941;  Lee  V.  New  Jersey,  207 
U.  S.  67,  2S  Sup.  Ct.  22,  52  L.  ed.  106; 
Chadwick  v.  Kelley,  187  U.  S.  540,  23 
Sup.  Ct.  175,  47  L.  ed.  293;  Turpin  v. 
Lemon,  187  U.  S.  51,  60,  23  Sup.  Ct. 
20,  47  L.  ed.  70;  Goodrich  v.  Detroit, 
184  U.  S.  432,  22  Sup.  Ct.  397,  46  L. 
ed.  627;  Ked  River  Val.  Nat.  Bank  v. 
Craig,  181  U.  S.  548,  21  Sup.  Ct.  703, 
45  L.  ed.  994;  Lampasas  v.  Bell,  180 
U.  S.  276,  21  Sup.  Ct.  368,  45  L.  ed. 
527;  Tyler  v.  Judges  of  the  Court  of 
Registration,  179  U.  S.  405,  21  Sup.  Ct. 
206,  45  L.  ed.  252;  Wiley  v.  Siukler, 
179  U.  S.  58,  21  Sup.  Ct.  17,  45  L.  ed. 
84;  Clark  r.  Kansas  City,  176  V.  S. 
114,  20  Sup.  Ct.  284,  44  L.  ed.  392; 
Williams  V.  Eggleston,  170  U.  S.  304, 
18  Sup.  Ct.  617,  42  L.  ed.  1047;  Brown 
v.  Smart,  145  U.  S.  454,  12  Sup.  Ct. 
958,  36  L.  ed.  773;  New  Orleans  v.  New 
Orleans  Water  Wks.  Co.,  142  U.  S.  79, 
12  Sup.  Ct.  142,  35  L.  ed.  943;  Albany 
County  V.  Stanley,  105  U.  S.  305,  26 
L.  ed.  1044;  Mason  r.  Rollins,  2  Biss. 
99.  16  Fed.  Cas.  No.  9,252.  Ark.— John 
Woods  &  Sons  v.  Carl,  75  Ark.  328,  87 
S.  W.  621,  203  U.  S.  358,  27  Sup.  Ct. 
99,  51  L.  ed.  219;  City  of  Ft.  Smith  V. 
Scrubba,  70  Ark.  549,  69  S.  W.  679,  91 
Am.  St.  Rep.  100,  58  L.  R.  A.  921. 
Ga. — Padelford  V.  City  of  Savannah,  14 
Ga.  438.  Kan. — State  r.  Smiley,  65 
Kan.  240,  69  Pac.  199,  67  L.  R.  A. 
903,  196  U.  S.  447,  25  Sup.  Ct.  289,  49 
L.   ed.    546.     Ky.— Com.   V.   Wright,   79 


Ky.  22,  42  Am.  Rep.  203.  La.— Kelly 
v.  Chadwick,  104  La.  719,  29  So.  295. 
Miss. — Gibbs  r.  Green,  54  Miss.  592; 
Dejarnett  V.  Haynes,  23  Miss.  600.  Mo. 
City  of  St.  Louis  v.  Shields,  52  Mo. 
351.  N.  Y.— Sinclair  v.  Jackson,  8  Cow. 
543;  People  v.  Turner,  49  Hun  466. 
Ohio.— State  v.  Rouch,  47  Ohio  St.  478, 
25  N.  E.  59.  R.  I.— State  v.  Snow,  3 
R,  I.  64.  Va.— Antoni  v.  Wright,  22 
Gratt.  833.  Wyo.—  McKinney  v.  State, 
3  Wyo.  719,  30  Pac.  293,  16  L.  R.  A. 
710. 

One  must  affirmatively  show  that  he 
is  injured  by  the  law.  Benz  v.  Kremer, 
142  Wis.  1,  125  N.  W.  99,  26  L.  R.  A. 
(N.  S.)   842. 

An  alien  cannot  raise  the  question 
that  a  statute  violates  a  citizen 's 
rights.  In  re  Johnson's  Estate,  139 
Cal.  532,  73  Pac.  424,  96  Am.  St.  Rep. 
161. 

A  sheriff  prosecuted  for  accepting  a 
bribe  not  to  seize  gambling  implements, 
cannot  urge  that  the  statute  authoriz- 
ing the  summary  seizure  of  such  in- 
struments, is  void.  Newman  v.  Peo- 
ple, 23   Colo.  300,  47  Pac.  278. 

A  white  person  cannot  complain  of 
the  exclusion  of  negroes  from  the  grand 
jury  which  indicted  him.  Com.  V. 
Wright,  79  Ky.  22,  42  Am.  Rep.  203. 
But  where  a  statute  makes  only  white 
men  eligible  a  negro  may  raise  the 
question  that  such  statute  discriminates 
against  him.  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  303,  25  L.  ed.  664,  3 
Am.  Crim.  Rep.  515;  Montgomery  t\ 
State,  55  Fla.  97,  45  So.   879. 

Women  on  Juries. — A  man  cannot 
complain  of  the  exclusion  of  women 
from  the  jury,  where  both  male  and 
female  have  the  same  constitutional 
rights.  M- Kinney  v.  State,  3  Wyo.  719, 
30  Pac.  293,  16  L.  R.  A.  710. 
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in  the  proceedings,  so  that  the  performance  or  non-performance  of 
the  duty  is  a  benefit  or  injury  to  them.11  But  such  officers  cannot 
excuse  their  violation  of  duty,  by  raising  the  question  of  the  uncon- 
stitutionality of  the  statute,  as  a  defense  to  proceedings  against  them 
for  violating  the  provisions  of  the  statute.12 

3.  Third  Persons  Raising  the  Question.  —  Third  persons  cannot 
raise  the  question,  in  behalf  of  others,  nor  show  an  actual  nor  pos- 
sible invasion  of  the  rights  of  others13  as  the  right  to  raise  the  ques- 


11.  Van  Horn  v.  State,  46  Neb.  62, 
64  N.  W.  365. 

A  ministerial  officer  directly  respon- 
sible for  his  official  acts  can  raise  the 
question,  on  proceedings  and  man- 
damus to  compel  its  enforcement.  Mo. 
Wiles  v.  Williams,  232  Mo.  56,  133 
S.  W.  1,  34  L.  B.  A.  (N.  S.)  1060. 
N.  D. — McDermont  v.  Diunie,  6  N.  D. 
278,  69  N.  W.  294.  Utah. — State  v.  Me- 
Candland,  36  Utah  406,  104  Pac.  2S5, 
24  L.  K.  A.  (X.  S.)  1260.  Wash.— Hind- 
man  v.  Boyd,  42  Wash.  17,  84  Pac. 
609. 

The  distinctive  rule  in  this  class  of 
eases  is  as  follows:  Where  the  officer 
has  merely  ministerial  duties  to  per- 
form, the  performance  of  which  is 
neither  a  benefit  nor  an  injury  to  him, 
he  cannot  raise  the  question.  But 
where  the  performance  of  such  duties 
is  also  coupled  with  an  interest,  so 
that  the  act  is  of  benefit  or  an  in- 
jury to  him  he  can  then  raise  the  ques- 
tion. Braxton  County  Court  v.  West 
Virginia,  208  IT.  S.  192,  28  Sup.  Ct. 
275,  52  L.  ed.  430;  Smith  v.  Indiana, 
191  U.  S.  138,  24  Sup.  Ct.  51,  48  L. 
ed.   125. 

Voluntary  Party. — Where  one,  not 
named  as  a  party  to  the  original  judg- 
ment, nor  served  with  process^  was 
brought  in,  subsequent  to  the  original 
judgment,  by  an  order  to  show  cause, 
and  condemned  to  pay  the  judgment, 
he  is  not  denied  due  process  of  law, 
where  he  voluntarily  appeared  in  the 
cause  and  conducted  a  defense.  Louis- 
ville &  N.  K.  Co.  c.  Schmidt,  177  U.  S. 
230,  20  Sup.  Ct.  620,  44  L.  ed.  747. 
But  see  Hubbard  v.  Montross,  etc.  Co. 
(N.    J.),    74    Atl.    254. 

12.  "The  [election]  inspectors  had  a 
specific  duty  to  perform  in  honestly 
counting  and  returning  the  vote,  and 
they  cannot  excuse  their  violation  of 
the*  duty  which  they  undertake  by 
sitting  in  judgment  upon  the  constitu- 
tionality of  statutes."  Hall  v.  Peo- 
ple, 90   N.   Y.   498,   501. 
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"They  [the  commissioners]  were  mere 
instrumentalities  of  the  state  govern- 
ment for  the  accomplishment  of  its  pur- 
pose, and  the  general  rule  in  such  eases 
is  that  it  is  not  competent  for  them  to 
raise  the  question  of  the  constitution- 
ality of  the  statute  under  which  they 
are  to  act,  but  this  question  should 
be  left  to  those  who  are  directly  in- 
terested in,  and  affected,  by  its  pro- 
visions." City  &  County  of  Denver 
v.  Adams  County,  33  Colo.  1,  8,  77  Pac. 
S58. 

The  legal  custodian  of  a  document 
cannot  plead  the  unconstitutionality  of 
the  legal  enactment  of  which  such  docu- 
ment is  the  evidence,  in  defense  of  a 
suit  to  compel  him  to  furnish  a  cer- 
tified copy  of  the  same.  IT.  S. — Hunt- 
ington v.  Worthen,  120  U.  S.  97,  7 
Sup.  Ct.  469,  30  L.  ed.  588.  D.  C. 
United  States  v.  Marble,  3  Mackey  32. 
Fla. — Franklin  County  Comrs.  v.  Pat- 
ton,  24  Fla.  55,  3  So.  471.  La.— State  v. 
Heard,  47  La.  Ann.  1679,  18  So.  746, 
47  L.  E.  A.  512.  Mich.— Maynard  v. 
Board  of  Canvassers,  84  Mich.  228,  47 
N.  W.  756,  11  L.  E.  A.  332.  Neb. 
State  V.  Stephenson,  18  Neb.  416,  25 
N.  W.  585.  Pa.— Com.  v.  Mathues,  210 
Pa.  372,  96  Atl.  961  (state  treasurer); 
Com.  v.  James,  135  Pa.  480,  19  Atl. 
950.  Utah. — Thoreson  v.  State  Board  of 
Examiners,  19  Utah  18,  57  Pac.  175. 
W.  Va.— Capito  v.  Topping,  65  W.  Va. 
687,  6*  S.  E.  745,  22  L.  E.  A.  (N.  S.) 
1089. 

13.     See  supra,  IT,  A,  1. 

The  unconstitutionality  of  an  act, 
as  to  other  corporations,  cannot  be 
raised  by  a  corporation  as  to  which  the 
act  is  valid.  U.  S.— W.  C.  Peacock  & 
Co.  v.  Pratt,  121  Fed.  772,  58  C.  C.  A. 
48.  Ind. — Pittsburg,  etc.  Co.  v.  Mont- 
gomery 152  Jnd.  1,  49  N.  E.  582,  69 
L.  E.  A!  785.  Ky.—  Schoolcraft 's  Admr. 
r.  Louisville,  etc.  Co.,  92  Ky.  233,  17 
S.  W.  567,  14  L.  E.  A.  579.  La.— State 
V.  Cucullu,  110  La.  1087,  35  So.  300; 
City  of  New  Orleans  v.  Penn  Mut.  Life 
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tion  is  limited  to  those  who  are  affected  by  a  pending  proceeding.1* 
Also,  the  particular  provision  violated  must  be  pointed  out,15  and  all 
presumptions  will  be  indulged  in  favor  of  the  validity  of  the  statute.16 

B.  The  Constitutional  Question  Must  Be  First  Litigated  in 
the  State  Court.  —  It  is  a  prerequisite  to  a  hearing  in  the  United 
States  Supreme  Court,  that  the  person  affected,  must  first  invoke  the 
aid  of  the  state  court  and  prosecute  his  cause  to  the  court  of  last  re- 
sort within  the  state.  Only  after  an  affirmative  showing  that  such 
decision  is  adverse  to  him  in  the  state  court,  can  he  be  heard  in  the 
United  States  Supreme  Court,  and  then  only  on  the  ground  that  the 
deprivation  of  his  constitutional  rights  has  been  sanctioned  by  the 
state  court  of  last  resort,  and  through  such  sanction  became  the  act 
of  the  state  itself.17 

The  sole  question  to  "be  determined  by  the  Supreme  Court  of  the  United 
States  is,  whether  or  not  the  state  law  or  proceeding,  as  construed  by 
the  state  court  of  final  resort,  is  in  conflict  with  the  due  process  of 


Tns.  Co..  lOfi  La.  131  30  So.  254.  Nev. 
State  v.  Beck,  25  Nev.  68,  56  Pac.  1008. 
N.  Y. — Jackson  v.  Hudson,  3  Johns. 
375,  3  Am.  Dec.  500;  Sinclair  v.  Jack- 
son,  8   Cow.   543. 

14.  Objections  to  the  constitution- 
ality of  the  statute  will  not  be  con- 
sidered where  they  do  not  properly 
arise  in  the  case  that  is  on  trial  before 
the  court.  Flint  v.  Stone  Tracv  Co., 
220  U.  S.  107,  31.  Sup.  Ct.  342,  55 
L.  ed.  389.  See  Southern  R.  Co.  v. 
King,  217  TT.  S.  524,  30  Sup.  Ct.  594, 
54  L.  ed.  868;  Willcox  v.  Consolidated 
Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  192, 
53   L.   ed.   382. 

15.  Ga. — Saver  v.  Brown,  119  Ga. 
539,  46  S.  E.'fi49;  Morton  r.  Nelms, 
118  Ga.  786,  45  S.  E.  616.  HI.— Rob- 
erts v.  City  of  Evanston,  218  111.  296. 
75  N.  E.  923.  Ind.— Lew  v.  State.  161 
Ind.  251,  68  N.  E.  172.  la.— State  v. 
Wilson,  124  Iowa  264,  99  N.  W.  1060. 
Miss. — Rohrbacher  v.  City  of  Jackson, 
51  Miss.  735.  Mo.— State  v.  Cobb,  113 
Mo.  App.  156.  87  S.  \V.  551;  State  v. 
Brockmiller,  107  Mo.  App.  599,  81  S. 
W.  214.  Ore.— Crowley  v.  State,  11 
Ore.  512,  6  Pac.  70.  Pa. — Northumber- 
land County  v.  Zimmerman,  75  Pa.  26. 
S.  C. — Mauldin  v.  City  Council  of 
Greenville,  42  S.  C.  293,  20  S.  E.  842, 
46  Am.  St.  Rep.  723,  27  L.  R.  A.  284, 
Tenn.— Davis  v.  State,  3  Lea  374.  Tex. 
Houston,  etc.  R.  Co.  v.  Harry  &  Bros., 
63  Tex.  256. 

16.  D.  O. — Naganab  v.  Hitchcock, 
25    App.    Cas.    200,    202    U.    S.    473,    26 


Sup.  Ct.  667,  50  L.  ed.  1113.  Ga.— Al- 
lison v.  Thomas,  44  Ga.  649.  Ind  — 
Grelle  v.  Wright,  145  Ind.  699,  44 
N.  E.  1119;  Jamieson  v.  Indiana,  etc. 
Co.,  128  Ind.  555,  28  N.  E.  76,  12  L. 
R.  A.  652.  Miss.— State  r.  Henrv,  87 
Miss.  125,  40  So.  152,  5  L.  R.  A.  (N. 
S.)  340.  Mo. — Deal  v.  Mississippi 
County,  107  Mo.  464,  18  S.  W.  24,  14 
L.  R.  A.  622.  Neb.— Rosenbloom  r. 
State,  64  Neb.  342,  89  N.  W.  1053,  57 
L.  R.  A.  922.  Nev.— In  re  Boyce,  27 
Nev.  299,  75  Pac.  1,  65  L.  R.  A.  47. 
N.  Y. — In  re  Brenner,  70  N.  Y.  Supp. 
744.  Tex. — St.  Louis,  etc.  R.  Co.  v. 
Smith,  20  Tex.  Civ.  App.  451,  49  S.  W. 
627,  181  U.  S.  248.  21  Sup.  Ct.  603, 
45  L.  ed.  847.  Utah.— Highland  Boy 
Min.  Co.  v.  Strickley,  28  Utan  215,  78 
Pac.  296,  107  Am.  St.  Rep.  711,  1 
L.  R.  A.  (N.  S.)  976,  200  U.  S.  527, 
26  Sup.  Ct.  301,  50  L.  ed.  581.  W.  Va. 
State  v.  Peel  Splint  Coal  Co.,  36  W.  Va. 
802,  15  S.  E.  1000,  17  L.  R,  A.  3S5. 
Wis. — Chicago,  etc.  Co.  v.  State,  128 
Wis.   553,   108   N.   W.   557. 

17.  Huntington  v.  City  of  New  York, 
193  U.  S.  441,  24  Sup.  Ct.  505,  48  L. 
ed.  7)1;  P>arnev  v.  City  of  New  York, 
193  IT.  S.  -430,*  24  Sup.  Ct.  502,  48  L. 
ed.  737.  See  also  Missouri  r.  Dockery, 
191  C.  S.  L65,  24  Sup.  Ct.  53,  48  L.  ed. 
133;  Fitts  v.  McGhee,  172  U.  S.  516, 
Hi  Sup.  Ct.  269,  43  L.  ed.  535;  Tindal 
r.  Wesley,  167  U.  S.  201,  17  Sup.  Ct. 
770,  12  L.  ed.  137;  Civil  Rights  Cases, 
109  U.  S.  3,  3  Sup.  Ct.  18,  27  L.  ed. 
835;  Virginia  v.  Rives,  100  U.  S.  313, 
25  L.  ed.  667. 
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law  amendments  of  the  federal  constitution.18  These  amendments  in 
no  way  determine  the  requirements  of  a  state  constitution  and  its 
statutes,  but  that  the  question  of  conflict  between  the  constitution  of 
a  state  and  its  laws,  can  only  be  conclusively  determined  by  the  state 
courts.19 

Where  the  state  court  has  construed  a  state  statute,  the  federal 
court  will  not  construe  it  differently,  merely  to  bring  it  in  conflict 
with  the  due  process  of  law  amendments,  because  the  sole  question 
presented  is — Is  such  construction  consistent  with  the  amendments?20 

C.  Pleading  the  Federal  Question.  —  The  question  which  it  is 
sought  to  review,  when  a  writ  of  error  issues  from  the  supreme  court 
of  the  United  States,  to  a  state  court  of  final  resort,  is  called  a  fed- 
eral question.    It  must  first  be  raised  in  the  state  court.21 


18.  Ballard  v.  Hunter,  204  U.  S. 
241,  260,  27  Sup.  Ct.  261,  51  L.  ed. 
461;  In  re  Moran,  203  U.  S.  96,  27 
Sup.  Ct.  25,  51  L.  ed.  105;  Rawlins 
r.  Georgia,  201  IT.  S.  638,  26  Sup.  Ct. 
560,  50  L.  ed.  899;  French  V.  Taylor, 
199  TJ.  S.  274,  26  Sup.  Ct.  76,  50  L. 
ed.  189;  Simon  r.  Craft,  182  U.  S. 
427,  21  Sup.  Ct.  836,  45  L.  ed.  1165; 
Lombard  v.  West  Chicago  Park  Comrs., 
181  U.  S.  33.  21  Sup.  Ct.  507,  45  L.  ed. 
731;  Maxwell  v.  Dow,  176  TJ.  S.  581, 
20  Sup.  Ct.  448-494,  44  L.  ed.  597; 
Castillo  v.  McConnico,  168  IT.  S.  674, 
18  Sup.  Ct.  229,  42  L.  ed.  622;  Hodg- 
son v.  Vermont,  168  U.  S.  262,  18  Sup. 
Ct.  80,  42  L.  ed.  461;  Pittsburg,  etc. 
R.  Co.  v.  Backus,  154  U.  S.  421,  14 
Sup.  Ct.  1114,  38  L.  ed.  1031;  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S. 
321,  6  Sup.  Ct.  57,  29  L.  ed.  414; 
Hurtado  v.  California,  110  U.  S.  516, 
4  Sup.  Ct.  Ill,  292,  28  L.  ed.  232; 
Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Walker  v.  Sauvinet,  92 
U.  S.  90,  23  L.  ed.  678. 

19.  Ballard  v.  Hunter,  204  IT.  S. 
241,  27  Sup.  Ct,  261,  51  L.  ed.  461; 
Rawlins  V.  Georgia,  201  U.  S.  638,  26 
Sup.  Ct.  560,  50  L.  ed.  899;  Maxwell 
V.  Dow,  176  U.  S.  581,  20  Sup.  Ct. 
448-494,  44  L.  ed.  597;  Hodgson  V. 
Vermont,  168  U.  S.  262,  18  Sup.  Ct. 
80,  42  L.  ed.  461;  Walker  v.  Sauvinet, 
92  IT.  S.  90,  23  L.  ed.  678.  See  also 
In  re  Moran,  203  U.  S.  96,  27  Sup.  Ct, 
25,  51   L.  ed.  105. 

Whether  or  not  a  legislative  act 
conforms  to  a  state  constitution,  is  a 
question  solely  for  the  consideration  of 
the  state  courts,  whose  decision  there- 
on binds  the  United  States  Supreme 
Court.  Hunter  v.  Pittsburg,  207  U.  S. 
161,    28    Sup.    Ct.    40,    52    L.    ed.    151. 
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A  decision  of  the  highest  state  court, 
upon  a  state  statute  will  always  be. 
followed  by  the  federal  court  on  writ 
of  error  to  the  state  court.  Lindsley 
v.  Natural  Carbonic  Gas  Co.,  220  U.  S. 
61,  31  Sup.  Ct.  337,  55  L.  ed.  369; 
Ughbanks  v.  Armstrong,  208  IT.  S.  481, 
28  Sup.  Ct.  372,  52  L.  ed.  582. 

20.  Gatewood  v.  North  Carolina,  203 
U.  S.  531,  27  Sup.  Ct.  167,  51  L.  ed. 
305;  Minnesota  Iron  Co.  r.  Kline,  199 
U.  S.  593,  26  Sup.  Ct.  159,  50  L.  ed. 
322;  Adams  v.  New  York,  192  U.  S. 
585,  24  Sup.  Ct.  372,  48  L.  ed.  575; 
Hibben  r.  Smith,  191  IT.  S.  310,  24  Sup. 
Ct.  88,  48  L.  ed.  195;  Cargill  Co.  V. 
Minnesota,  180  U.  S.  452,  21  Sup.  Ct. 
423,  45  L.  ed.  619;  St.  Louis,  etc.  R. 
Co.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct. 
419,  43  L.  ed.  746;  Missouri  Pac.  R. 
Co.  V.  Nebraska,  164  U.  S.  403,  17  Sup. 
Ct.  130,  41  L.  ed.  489;  Baltimore  Tract. 
Co.  v.  Baltimore  Belt  R.  Co.,  151  U.  S. 
137,  14  Sup.  Ct.  294,  38  L.  ed.  102; 
Chicago,  etc.  R.  Co.  v.  Minnesota,  134 
U.  S.  418,  456,  10  Sup.  Ct.  462,  702, 
33  L.  ed.  970,  980.  See  also  Schaefer 
V.  Werling,  188  U.  S.  516,  23  Sup.  Ct. 
449,  47  L.  ed.  570. 

21.  Harmison  v.  Ballot  Comrs.,  45 
W.  Va.  179,  31  S.  E.  394,  43  L.  R.  A. 
727;  Price  v.  City  of  Moundsville,  43 
W.  Va.  523,  27  S.  E.  218,  64  Am.  St. 
Rep.  878;  Bonnett  v.  Valkier,  136  Wis. 
193,  116  N.  W.   885. 

Under  the  25th  section  of  the  act 
of  1789  this  must  be  shown:  First, 
either  by  express  averment,  or  by 
necessary  intendment  in  the  pleadings 
in  the  case;  or,  second,  by  directions 
given  by  the  court,  and  stated  in  the 
exceptions;  or,  third,  when  the  pro- 
ceedings are  according  to  the  law  of 
Louisiana,   by   the    statement    of   facts, 
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Under  section  709  of  the  Revised  Statutes,  it  must  be  "specifically 
set  up  or  claimed,"22  and  cannot  be  left  to  inference.23  It  must  first 
appear  from  plaintiff's  statement  of  his  cause  of  action,  and  it  seems 
that  on  a  question  of  removing  a  case  from  the  state  to  the  federal 
court,  it  is  not  sufficient,  where  he  sets  it  up  for  the  first  time,  as  a 
replication  to  the  defense  to  his  cause  of  action.24     It  is  too  late  to 


and  of  the  decision,  as  is  usually  made 
in  such  cases  by  the  court;  or,  fourth, 
it  must  be  entered  on  the  record  of 
the  proceedings  of  the  appellate  court 
in  cases  where  the  record  shows  that 
such  point  may  have  arisen  and  been 
deeided  that  it  was  in  fact  raised  and 
decided;  and  this  entry  must  appear  to 
have  been  made  by  the  order  of  the 
court,  or  by  the  presiding  judge  by  the 
order  of  the  court  and  certified  by  the 
clerk  as  a  part  of  the  record  in  the 
state  court;  or,  fifth,  in  proceedings 
in  equity,  it  may  be  stated  in  the 
body  of  the  final  decree  in  the  state 
court,  from  which  the  appeal  is  taken 
to  this  court;  or,  sixth,  it  must  appear 
from  the  record  that  the  question  was 
necessarily  involved  in  the  decision, 
and  that  the  state  court  could  not  have 
given  the  judgment  or  decree  which 
they  passed,  without  deciding  it.  Texas, 
etc.  E.  Co.  i:  Gay,  167  U.  S.  745,  17 
Sup.  Ct.  1000.  42  L.  ed.  1209;  Say- 
ward  v.  Denny,  158  U.  S.  180,  15  Sup. 
Ct.  777.  39  L.  ed.  941;  Susquehanna 
Boom  Co.  v.  West  Branch  Boom  Co., 
110  U.  S.  57,  3  Sup.  Ct.  438,  28  L. 
ed.  69;  Klinger  v.  Missouri,  13  Wall. 
(U.  S.)  257,  20  L.  ed.  635;  Medberry 
v.  Ohio,  24  How.  (U.  S.)  413,  16  L. 
ed.  739;  Neilson  v.  Lagow,  12  How. 
(U.  S.)  98,  13  L.  ed.  909;  Smith  v. 
Hunter,  7  How.  (U.  S.)  738,  12  L.  ed. 
894;  Armstrong  v.  Athens  County,  16 
Pet.  (U.  S.)  281.  10  L.  ed.  965;  Byrne 
v.  Missouri,  8  Pet.  (U.  S.)  40,  8  L.  ed. 
859;  Craig  v.  Missouri,  4  Pet.  (U.  S.) 
410,  7  L.  ed.  903. 

The  rule  is  thus  phrased  by  Mr.  Jus- 
tice Harlan:  "It  is  essential  to  our 
jurisdiction  in  re-examining  the  judg- 
ment of  the  state  court  that  the  al- 
leged conflict  between  the  state  law 
and  the  United  States  appear  in  the 
pleadings  in  the  suit,  or  from  the  evi- 
dence taken  in  the  course  of  the  trial, 
in  the  instructions  asked  for,  or  from 
exceptions  taken  to  the  rulings  of  the 
court,  or  it  must  be  that  such  ques- 
tion was  necessarily  involved  in  the 
decision,  and  that  the  state  court 
would  not  have  given  a  judgment  with- 


out deciding  it."  Home  for  Incur- 
ables v.  New  York  City,  187  U.  S.  155, 

23  Sup.  Ct.  84,  47  L.  ed.  117.  See 
Stuart  v.  Hauser,  203  U.  S.  585,  27 
Sup.  Ct.  783,  51  L.  ed.  328;  Parmelee 
v.  Lawrence,  11  Wall.  (U.  S.)  36,  20 
L.  ed.  48;  Mississippi  &  Mo.  K.  Co. 
v.  Kock,  4  Wall.  (U.  S.)  177,  18  L. 
ed.  381;  Lawler  v.  Walker,  14  How. 
(U.  S.)    149,   14  L.   ed.   364. 

22.  U.  S.  Rev.  St.,  §709;  Seale  v. 
Georgia,  201  U.  S.  642,  26  Sup.  Ct. 
763,  50  L.  ed.  902;  Huber  V.  Jennings- 
Heywood  Oil  Syndicate,  201  U.  S.  641, 
26*Sup.  Ct.  759,  50  L.  ed.  901;  Caro 
V.  Davidson,  197  U.  S.  197,  25  Sup.  Ct. 
428,  49  L.  ed.  723;  Wakefield  v.  Van 
Tassell,  192  U.  S.  601,  24  Sup.  Ct.  850, 
48  L.  ed.  583;  Herold  v.  Frank,  191 
U.  S.  558,  24  Sup.  Ct.  844,  48  L.  ed. 
302;   Hughes  v.  Kepley,   191   U.   S.  557, 

24  Sup.  Ct.  842,  48  L.  ed.  301;  Bank 
of  Commerce  v.  Wiltsie,  189  U.  S.  505, 
23  Sup.  Ct.  851,  47  L.  ed.  921;  Onon- 
daga Nation  v.  Thatcher,  189  U.  S. 
306,  23  Sup.  Ct.  636,  47  L.  ed.  826; 
Mutual  Life  Ins.  Co.  V.  McGrew.  188 
U.  S.  291,  313,  23  Sup.  Ct.  375,  47 
L.  ed.  480;  Telluride,  etc.  Co.  v.  Rio 
Grande  W.  R.  Co.,  187  U.  S.  569,  23 
Sup.  Ct.  178,  47  L.  ed.  307;  Goodse',1 
v.  Delta,  etc.  Land  Co.,  166  U.  S.  718, 
17  Sup.  Ct.  993,  41  L.  ed.  1186;  Chi- 
cago, etc.  R.  Co.  v.  Chicago,  164  U.  S. 
454.  17  Sup.  Ct.  129,  41  L.  ed.  511; 
Baldwin  v.  Kansas,  129  U.  S.  52,  9 
Sup.   Ct.    193,   32    L.    ed.    640. 

23.  Huber  v.  Jennings-Heywood  Oil 
Syndicate,  201  U.  S.  641,  26  Sup.  Ct. 
759,  50  L.  ed.  901;  Herold  v.  Frank, 
191  U.  S.  558,  24  Sup.  Ct.  844,  48  L. 
ed.  302;  Capital  City  Dairy  Co.  v. 
Ohio,  183  U.  S.  238,  22  Sup.  Ct.  120, 
46  L.  ed.  171;  Green  Bay,  etc.  Canal 
Co.  v.  Patten  Paper  Co.,  172  U.  S. 
58,  19  Sup.  Ct.  97,  43  L.  ed.  364;  Ox- 
ley  Stave  Co.  v.  Butler  County,  166 
U.  S.  648,  17  Sup.  Ct.  709,  41  L.  ed. 
1149. 

24.  Houston,  etc.  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  Sup.  Ct.  545,  44  L.  ed. 
673. 
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raise  it  for  the  first  time  in  the  supreme  court  of  the  United  States.2* 
As  a  matter  of  practice,  where  the  state  court  declines  to  review 
the  question,  because  it  was  not  raised  in  the  trial  court,  the  United 
States  Supreme  Court  will  likewise  refuse  to  review  the  question, 
because  of  the  binding  effect  upon  it,  of  the  state  court  practice.26 
The  party  suing  out  the  writ  of  errer  to  the  state  court,  cannot 
raise  in  the  United  States  Supreme  Court,  another  federal  question, 
not  raised  in  the  state  court.27 

But,  there  is  no  prescribed  form  in  which  the  federal  question  must 
be  phrased  or  pleaded.  It  is  sufficient  if  it  appears  from  the  record, 
that  the  federal  question  was  specifically  set  up  or  claimed  in  the 
state  court,  in  such  manner  that  it  was  brought  to  the  attention  of 
the  state  court.28     It  has  also  been  held  that  where  the  federal  ques- 


25.  Burt  v.  Smith,  203  U.  S.  129, 
27  Sup.  Ct.  37,  51  L.  ed.  121;  Northern 
Assur.  Co.  v.  Bldg.  Assn.,  203  U.  S. 
106,  27  Sup.  Ct.  27,  51  L.  ed.  109; 
Cox  v.  Texas.  202  U.  S.  44$,  26  Sup. 
Ct.  671,  50  L.  ed.  1099;  Hulbert  v. 
Chicago,  202  U.  S.  275,  26  Sup.  Ct. 
617,  50  L.  ed.  1026;  Chicago,  etc.  E. 
Co.  V.  McGuire,  196  U.  S.  128,  25  Sup. 
Ct.  200,  49  L.  ed.  413;  Winous  Point 
Shooting  Club  v.  Caspersen,  193  IT.  S. 
189,  24  Sup.  Ct.  431,  48  L.  ed.  675; 
Detroit,  etc.  E.  Co.  r.  Osborn,  189  U. 
S.  383,  23  Sup.  Ct.  540,  47  L.  ed.  860; 
Home  for  Incurables  V.  New  York,  187 
U.  S.  155,  23  Sup.  Ct.  84,  47  L.  ed. 
117;  New  York,  etc.  E.  Co.  v.  New 
York,  186  U.  S.  269,  22  Sup.  Ct.  916, 
46  L.  ed.  1158;  Clark  r.  Herington,  186 
U.  S.  206,  22  Sup.  Ct.  872,  46  L.  ed. 
1128;  Keokuk,  etc.  Bridge  Co.  v.  Il- 
linois, 175  U.  S.  626,  20  Sup.  Ct.  205, 
44  L.  ed.  299;  Levy  v.  San  Francisco, 
167  U,  S.  175,  17  Sup.  Ct.  769,  42 
L.  ed.  126;  Winona,  etc.  E.  Co.  v. 
Plainview,  143  U.  S.  371,  12  Sup.  Ct. 
530,  36  L.  ed.  191;  Weatherly  v.  Bowie, 
131  U.  S.  ccxv.  25  L.  ed.  606;  Morrow 
v.  Brinkley,  129  IT.  S.  178,  9  Sup.  Ct. 
267,  32  L.  ed.  654;  Baldwin  v.  Kan- 
sas, 129  U.  S.  52,  9  Sup.  Ct.  193,  32 
L.  ed.  6-1 0;  Quimby  r.  Boyd,  128  U.  S. 
488,  9  Sup.  Ct.  147,  32  L.  ed.  502; 
Simmerman  r.  Nebraska,  116  U.  S.  54, 
6  Sup.  Ct.  333,  29  L.  ed.  535;  Detroit 
Citv  B,  Co.  V.  Guthard,  114  U.  S.  133, 
5  Sup.  Ct.  811,  29  L.  ed.  118;  Brown 
v.  Colorado,  106  U.  S.  95,  1  Sup.  Ct. 
175.  27  L.  ed.  132;  First  Nat.  Bank 
V.  Com.,  9  Wall.  (U.  S.)  353,  19  L.  ed. 
701. 

26.  St.  Louis  Expanded  Metal  Co. 
p.  Standard  Fireproofing  Co.,  195  U.  S. 
627,    25    Sup.    Ct.    792,    49    L.    ed.    351; 
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New    York,    etc.    E.    Co.    V.    Plymouth, 

193  U.  S.  668,  24  Sup.  Ct.  854,  48  L.  ed. 
839;  Layton  v.  Missouri,  187  U.  S. 
356,  23  Sup.  Ct.  137,  47  L.  ed.  214; 
Jacobi  v.  Alabama,  187  U.  S.  133,  23 
Sup.   Ct.  48,  47  L.   ed.  106. 

27.  Huber  v.  Jennings-Heywood  Oil 
Syndicate,  201  U.  S.  641,  26  Sup.  Ct. 
659,  50  L.  ed.  901;   Brewster  v.  Cahill, 

194  U.  S.  628,  24  Sup.  Ct.  857,  48  L. 
ed.  1158;  Herold  V.  Frank,  191  U.  S. 
558,  24  Sup.  Ct.  844,  48  L.  ed.  302; 
Gates  v.  Comrs.,  183  U.  S.  693,  22  Sup. 
Ct.  934,  46  L.  ed.  393;  Chapin  V.  Fye, 
179  U.  S.  127,  21  Sup.  Ct.  71,  45  L.  ed. 
119;  Keokuk,  etc.  Bridge  Co.  V.  Il- 
linois, 175  U.  S.  626,  20  Sup.  Ct.  205, 
44  L.  ed.  299;  Dewey  v.  Des  Moines, 
173  IT.  S.  193,  19  Sup.  Ct.  379,  43  L. 
ed.  665;  Miller  v.  Cornwall  E.  Co.,  168 
IT.  S.  131,  18  Sup.  Ct.  34,  42  L.  ed. 
409;  Zadig  V.  Baldwin,  166  IT.  S.  485, 
17  Sup.  Ct.  639,  41  L.  ed.  1087. 

A  federal  question  entirely  outside 
of  the  record,  and  having  no  connec- 
tion with  any  federal  question  which 
is  raised  in  the  record  cannot  be  con- 
sidered by  the  Supreme  Court  of  the 
United  States  on  a  writ  of  error  to  a 
state  court.  Hunter  v.  Pittsburg,  207 
IT.  S.  161,  28  Sup.  Ct.  40,  52  L.  ed. 
151. 

It  must  be  a  real  question.  Hamb- 
lin  v.  Western  Land  Co.,  147  IT.  S.  531, 
13  Sup.  Ct.  353,  37  L.  ed.  267.  It  must 
not  have  been  explicitly  foreclosed  by 
a  prior  decision.  Bonner  v.  Gorman, 
213  U.  S.  86,  29  Sup.  Ct.  483,  53  L.  ed. 
709;  Bakes  v.  United  States,  212  IT.  S. 
55,  29  Sup.  Ct.  244,  53  L.  ed.  401; 
Leonard  V.  Vicksburg,  etc.  E.  Co.,  198 
U.  S.  416,  25  Sup.  Ct.  750,  49  L.  ed. 
1108. 

28.     Griffith  v.  Connecticut,  218  IT.  S. 
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tion  is  raised  on  the  writ  of  error  sued  out  from  the  state  supreme 
court  to  the  trial  court,  even  where  it  had  not  been  raised  in  the  trial 
court,  it  is  sufficiently  presented  for  review  in  the  supreme  court  of 
the  United  States.29 

Failure  of  State  Court  To  Decide. —  "Where  an  examination  of  the  record 
by  the  Supreme  Court  of  the  United  States  shows  that  the  federal  ques- 
tion was  properly  raised  or  specifically  claimed  in  the  trial  court,  then 
the  federal  jurisdiction  of  review,  is  not  defeated  by  the  failure  of 
the  highest  court  of  the  state  to  dispose  of    the    question    raised.30 

Jurisdiction  of  the  federal  question  is  determined  solely  by  the  United 
States  Supreme  Court,31  and  it  is  the  first  question  for  the  determina- 
tion of  that  court  on  a  writ  of  error.32 

D.  Pleading  Violation  of  the  Due  Process  Amendments. 
Where  the  federal  due  process  amendments  are  involved,  they  must 
be  pleaded  in  the  state  court,  as  they  will  only  be  passed  upon  where 
they  are  necessarily  involved,33   and  where   the   partii  iJ.ar   violation 


563,  31  Sup.  Ct.  132,  54  L.  ed.  1151; 
Louisville,  etc.  E.  Co.  v.  Melton,  218 
U.  S.  36,  30  Sup.  Ct.  676,  54  L.  ed. 
921;  "Williams  v.  First  Nat.  Bank,  216 
U.  S.  582,  30  Sup.  Ct.  441,  54  L.  ed. 
625;  Keerl  v.  Montana,  213  U.  S.  135, 
29  Sup.  Ct.  469,  53  L.  ed.  734;  Atchi- 
son, etc.  E.  Co.  v.  Sowers,  213  U.  S. 
55,  29  Sup.  Ct.  397,  53  L.  ed.  695; 
American  Exp.  Co.  V.  Mullins,  212  U.  S. 
311,  29  Sup.  Ct.  381,  53  L.  ed.  525; 
Pierce  v.  Creecy,  210  U.  S.  387,  28  Sup. 
Ct.  714,  52  L.  ed.  1113;  Columbia,  etc. 
Co.  V.  Columbia  St.  E.  Co.,  172  U.  S. 
475,  19  Sup.  Ct.  247,  43  L.  ed.  521; 
Green  Bay,  etc.  Co.  v.  Patten  Paper 
Co.,  172  U.  S.  58,  19  Sup.  Ct.  97,  43 
L.  ed.  364. 

29.  New  York,  etc.  E.  Co.  v.  Mc- 
Heon,  189  U.  S.  508,  23  Sup.  Ct.  853, 
47  L.  ed.  922;  Eothschild  V.  Knight,  184 
U.  S.  334,  22  Sup.  Ct.  391,  46  L.  ed. 
573;  Sully  v.  American  Nat.  Bank,  178 
U.  S.  289,  20  Sup.  Ct.  935,  44  L.  ed. 
1072;  Meyer  v.  Eichmond,  172  U.  S. 
82,  19  Sup.  Ct.  106,  43  L.  ed.  374; 
Arrowsmith  v.  Harmoning,  118  U.  S. 
194,  6  Sup.  Ct.  1023,  30  L.  ed.  243. 

A  federal  question,  first  raised  by  a 
petition  for  rehearing  in  the  highest 
court  of  last  resort  of  the  state,  is  open 
for  review  in  the  United  States  Su- 
preme  Court  on  a  writ  of  error  to  the 
state  court,  where  such  state  court  con- 
sidered the  federal  question  in  deny- 
ing the  petition  for  a  rehearing.  Een- 
tucl  v  Union  Co.  v.  Kentucky,  219 
U.  S.  140,  31  Sup.  Ct.  171,  55  L.  ed. 
137. 


30.  Stuart  v.  Haus.  -\  203  U.  S. 
585,  27  Sup.  Ct.  783,  ■  I  L.  ed.  328; 
Eobinson  v.  Wingate,  198  U.  S.  580, 
25  Sup.  Ct.  801,  49  L.  ed.  1171;  Hughes 
v.  Kepley,  191  U.  S.  557,  24  Sup.  Ct. 
842,  48  L.  ed.  301;  Bank  of  Commerce 
v.  Wiltsie,  189  U.  S.  505,  23  Sup.  Ct. 
851,  47  L.  ed.  921;  Carnahan  v.  Con- 
nolly, 187  U.  S.  636,  23  Sup.  Ct.  843, 
47  L.  ed.  343;  Erie  E.  Co.  v.  Purdy, 
185  U.  S.  148,  22  Sup.  Ct.  605,  46 
L.   ed.   847. 

31.  Wabash,  etc.  Co.  v.  Pearce,  192 
U.  S.  179,  24  Sup.  Ct.  231,  48  L.  ed. 
397. 

32.  Delahanty  v.  Pitkin,  199  U.  S. 
602,  26  Sup.  Ct.  748,  50  L.  ed.  328; 
Giles  v.  Teaslev,  193  U.  S.  146,  24  Sup. 
Ct.  359,  48  L."ed.  655;  Defiance  Water 
Co.  v.  Defiance,  191  U.  S.  184,  24  Sup. 
Ct.   63,   43   L.  ed.   140. 

33.  U.  S—  Connecticut  Mut.  L.  Tns. 
Co.  v.  Spratley,  172  U.  S.  602,  19  Sup. 
Ct.  308,  43  L.  ed.  569;  Union  Pac.  E. 
Co.  r.  Lincoln  County,  2  Dill.  279,  24 
Fed.  Cas.  No.  14,379.  Ala.— Norwood 
V.  Goldsmith,  168  Ala.  224,  53  So.  84; 
Hill  v.  Tarver,  130  Ala.  592,  30  So. 
499;  Kansas  City,  etc.  E.  Co.  v.  White- 
head, 109  Ala.  495,  19  So.  705.  Ariz. 
Marks  v.  Bradshaw,  etc.  R.  Co.,  8  Ariz. 
379,  76  Pac.  470.  Colo.— Platte  Land 
Co.  v.  Hubbard,  30  Colo.  10.  6»  Pac. 
514.  Fla. — Pensacoln  Electric  Co.  v. 
Soderlind,  60  Fla.  164,  53  So.  722.  Ga. 
White  v.  City  of  Atlanta,  134  Ga.  532, 
68  S.  E.  103.  Idaho.— Mills  Novelty 
Co.  v.  Dunbar,  11  Idaho  671,  83  Pac. 
932;   Jack   v.   Village   of  Grangeville,  9 
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relied     upon     is     specifically     pointed     out     in     the     pleadings.34 
E.     Question  Decided  Only  "Where  Trial  Is  on  the  Merits. — 
The  court  will  only  decide  the  question  where  the  trial  is    on    the 
merits  or  the  preliminary  proceeding    is    decisive    of    the    merits.35 


Idaho  291,  74  Pae.  969.  111.— Illinois 
Cent.,  etc.  E.  Co.  r.  Chicago,  etc.  E. 
Co.,  246  111.  620,  93  N.  E.  44;  City  of 
Joliet  V.  Alexander,  194  111.  457,  62 
N.  E.  S61.  Ind.— Smith  v.  Stephens,  173 
Ind.  564,  91  N.  E.  167;  White  v.  Sun 
Tub.  Co.,  164  Ind.  426.  73  N.  E.  890. 
la.— Dubuque,  etc.  E.  Co.  v.  Diehl,  64 
Iowa  635,  21  N.  W.  117;  McClure  v. 
Owens,  21  Iowa  133.  La. — Doss  v. 
Board  of  Comrs.,  117  La.  450,  41  So. 
720  (nor  upon  the  constitutionality  of 
a  repealed  act) ;  Parish  of  St.  Landry 
r.  Stout.  32  La.  Ann.  1278;  Eanger  v. 
City  of  New  Orleans,  Man.  Unrep. 
Cas.  176.  Mass. — Lufkin  v.  Lufkin, 
182  Mass.  476,  65  N.  E.  840.  Miss. 
Hallum  v.  Mobile  &  O.  E.  Co.,  24  So. 
909.  Mo.— House  v.  Mayes,  227  Mo. 
617,  127  S.  W.  305.  Neb.— Morse  v. 
City  of  Omaha,  67  Neb.  426,  93  N.  W. 
734.  N.  Y—  People  v.  County  of  New 
York  Suprs.,  10  App.  Div.  25,  41  N.  Y. 
Supp.  702,  34  How.  Pr.  379.  Tex. 
Hopson  v.  Murphy,  1  Tex.  314;  Bout- 
ledge  v.  Eambler  Automobile  Co.  (Tex. 
Civ.  App.),   95   S.   W.   749. 

The  supreme  court  should  avoid, 
where  possible,  determining  the  con- 
st itutionalitv  of  a  statute.  Foster  v. 
Lee   (Ala.),*  55  So.  125. 

The  invalidity  must  appear  beyond  a 
reasonable  doubt.  State  v.  Johnston, 
234   Mo.   338,   137   S.   W.   595. 

The  last  two  cases  seem  to  exceed 
the  limit  of  the  rule.  A  court  should 
not  postpone  a  duty  for  a  more  con- 
venient season,  nor  should  the  rule 
of  reasonable  doubt  be  applied  where 
the   question   is   civil   in   its  nature. 

34.  A  mere  allegation  that  a  par- 
ticular act  is  void,  because  of  a  desig- 
nated provision,  without  calling  at- 
tention to  that  particular  clause  of  the 
constitution  which  it  violates,  is  in- 
sufficiently alleged  to  warrant  a  de- 
cision on  the  question.  Sayer  v.  Brown, 
119  Ga.  539,  46  S.  E.  649. 

Where  the  pleading  designates  a  sec- 
tion on  specified  grounds,  the  court 
will  not  consider  the  constitutionality 
of  another  section  not  specifically  re- 
ferred to,  if  the  first  section  is  not 
found     obnoxious     to     the     objections. 
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Boberts  v.  City  of  Evanston,  218  111. 
296,   75   N.  E.  923. 

The  section  relied  on  must  be  pointed 
out  or  it  is  insullicient.  State  V.  Cobb, 
113  Mo.  App.  156,  87  S.  W.  551. 

But  this  rule  does  not  mean  that  it 
is  necessary  to  set  out  the  sections 
in  haec  verba  nor  even  by  number 
where  it  is  otherwise  made  clear.  State 
V.  St.  Louis  Court  of  Appeals,  97  Mo. 
276,    10    S.    W.    874. 

It  is  not  sufficient  to  invoke  the 
question  by  an  amicable  suit.  As  the 
power  is  supreme,  its  exercise  is  legit- 
imate only  as  a  last  resort  in  an  earnest 
and  a  vital  controversy.  Chicago,  etc. 
B.  Co.  v.  Wellman,  83  Mich.  592,  47 
N.  W.  489,  143  U.  S.  339,  12  Sup.  Ct. 
400,  36  L.  ed.  176. 

The  intention  of  parties  to  raise  the 
constitutional  question  is  insufficient 
on  review.  It  must  be  actually  raised 
and  decided  in  the  highest  court  of  the 
state.  Matheson  v.  Branch  Bank  of 
Alabama,  7  How.  (U.  S.)  260,  12  L. 
ed.   692. 

While  a  party  is  not  required  to  plead 
the  invalidity  of  a  statute  he  must 
present  the  facts  to  the  court  where  he 
is  relying  upon  irregularities  in  its  en- 
actment. Marean  v.  Stanley,  21  Colo. 
43,   39   Pac.   1086. 

Where  the  question  was  attempted 
to  be  raised  by  objecting  to  the  ad- 
mission of  evidence  under  the  com- 
plaint and  the  particular  section  vio- 
lated was  not  pointed  out,  it  will  not 
be  considered  on  review.  Boyes  v. 
Summers,  46  Neb.  308,  64  N.  W.  1066. 

The  question  must  be  raised  by  some 
of  the  methods  recognized  by  the 
practice  and  procedure  of  the  court. 
Cleveland,  etc.  B.  Co.  v.  McGrath,  195 
111.   104,    62    N.   E.   782. 

35.  Wellman  v.  Chicago,  etc.  B.  Co., 
83  Mich.  592,  47  N.  W.  489,  143  U.  S. 
339,  12  Sup.  Ct.  400,  36  L.  ed.  176. 
See  Wilmington,  etc.  B.  Co.  v.  Board 
of  E.   E.   Comrs.,  90  Fed.   33. 

Before  the  question  can  be  properly 
passed  upon,  it  must  appear  that  it  is 
the  foundation  of  a  right  or  essential 
to  a  defense.  Kansas,  etc.  B.  Co.  v. 
Whitehead,    109    Ala.    495,    19   So.    705. 
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Thus,  it  will  not  be  determined  on  motion  or  provisional  proceed- 
ings,38 nor  upon  stipulation,37  nor  upon  an  agreed  statement  of  facts.35 
But  where  the  controversy  is  real  and  the  question  sufficiently  raised, 
and  it  is  shown  that  some  express  restriction  or  provision  of  the  law 
is  violated,  it  is  the  duty  of  the  court  to  determine  the  question.39 

F.  Trial  in  a  Designated  Court.  —  Where  a  court  is  regularly 
established  by  a  state  law,  and  has  a  regular  procedure  in  all  cases 
of  which  it  has  jurisdiction,  it  is  not  a  denial  of  due  process  of  law 
to  compel  a  person  to  submit  his  cause  to  that  court.40 

G.  Notice  and  Hearing  Essential. — A  decision  without  notice 
and  opportunity  to  defend,  lacks  all  the  elements  of  a  judicial  determina- 
tion ;  it  can  never  be  upheld  in  the  jurisdiction  where  it  is  rendered,  nor 
into  any  other  jurisdiction  into  which  it  may  be  brought.41     These 


A  federal  court  will  never  adjudge 
that  a  state  statute  conflicts  with  the 
state  constitution,  unless,  in  so  doing, 
the  federal  court  is  sustained  by  a  dis- 
tinct adjudication  of  the  highest  state 
court.  U.  S.— Fish  t.  Fond  Du  Lac,  9 
Fed.  Cas.  No.  4,813a.  Colo.— Keady  v. 
People,  32  Colo.  57,  74  Pac.  892,  66 
L.  E.  A.  353.  Neb. — Stewart  V.  Bosen- 
gren,   66   Neb.   445,  92   N.   W.   588. 

33.  Supra.  I,  C.  and  the  follow- 
ing cases:  Mo. — State  v.  Eich,  20  Mo. 
393.  N.  Y. — Macomber  v.  City  of  New 
York,  17  Abb.  Pr.  35;  Havemeyer  v. 
Ingersoll,  12  Abb.  Pr.  (N.  S.)  301. 
N.  C. — Smallwood  V.  City  of  Newbern, 
90   N.   C.   36. 

37.  Cleveland,  etc.  E.  Co.  V.  Mc- 
Grath,  195  111.  104,  62  N.  E.  782;  El- 
liott v.  Oliver,  22  Ore.  44,  29  Pac.  1. 

38.  Dubuque,  etc.  E.  Co.  V.  Diehl, 
64   Iowa   635,   21   N.  W.  117. 

39.  U.  S. — San  Diego,  etc.  Co.  v. 
City  of  National  City,  74  Fed.  79;  Van 
Horne  v.  Dorrance,  2  Dall.  304,  28  Fed. 
Cas.  No.  16,857.  Cal. — Nougues  v. 
Douglass,  7  Cal.  65.  Idaho. — Gillesby 
V.  Board  of  Comrs.,  17  Idaho  586,  107 
Pac.  71.  HI. — Lane  v.  Doe  ex  dem. 
Dorman,  4  111.  238,  36  Am.  Dec.  543. 
Ind. — Indiana,  etc.  E.  Co.  V.  Potts,  7 
Ind.  681.  La. — Le  Breton  ;;.  Morgan, 
4  Mart.  (N.  S.)  138;  State  ex  rel.  For- 
man  v.  City  of  New  Orleans,  1  Mc- 
Gloin  40.  Mass. — Com.  V.  Kneelaml,  20 
Pick.  206.  N.  Y.— New  York  Cent.  & 
II.  E.  Co.  V.  Williams,  136  App.  Div. 
904,  120  N.  V.  Supp.  1137;  City  of 
New  York  v.  Wineburgh  Adv.  Co.,  122 
App.  Div.  748,  107  N.  Y.  Supp.  478. 
Ohio.  — Miller  v.  State,  3  Ohio  St.  475. 
Tenn. — Gullion  /;.  Bowlware's  Admr., 
2  Snced  76,  2  Am.  Dec.  708. 


40.  The  rule  is  thus  stated  by  the 
United  States  Court:  "It  is  funda- 
mental rights  which  the  XVIth  amend- 
ment safeguards,  and  not  the  mere 
forum  which  a  Estate  may  see  proper 
to  designate  for  <the  enforcement  and 
protection  of  such  rights.  Given,  there- 
fore, a  condition  where  fundamental 
rights  are  equally  protected  and  pre- 
served, it  is  impossible  to  say  that  the 
rights  which  are  thus  protected  and 
preserved  have  been  denied  because  the 
state  has  deemed  best  to  provide  for 
a  trial  in  one  forum  or  another.  _  It  is 
not,  under  any  view,  the  mere  tribunal 
into  which  a  person '  is  authorized  to 
proceed  by  a  state  which  determines 
whether  the  equal  protection  of  the  law 
has  been  afforded,  but  whether  in  the 
tribunals  which  the  state  has  provided 
equal  laws  prevail.  It  follows  that 
the  mere  direction  of  the  state  law 
that  a  cause,  under  given  circum- 
stances, shall  be  tried  in  one  forum 
instead  of  another,  can  have  no  ten- 
dency to  violate  the  guaranty  of  the 
equal  protection  of  the  laws  where  in 
both  forums  equality  of  law  governs 
and  equality  of  administration  pre- 
vails. Cincinnati  St.  E.  Co.  f.  Snell, 
193  U.  S.  30,  24  Sup.  Ct.  319,  48  L.  ed. 
604. 

41.  Old  Wayne  Mut.  Life  Assn.  v. 
McDonough,  204  U.  S.  8,  17,  2,  Sup. 
Ct.  236,  51  L.  ed.  345;  New  Orleans 
Water  Wks.  Co.  r.  New  Orleans,  164 
U.  S.  471,  17  Sup.  Ct.  161,  41  L.  ed. 
518;  Scott  V.  McNeal,  154  U.  S.  34, 
14  Sup.  Ct.  1108,  38  L.  ed.  896;  Ex 
parte  Terry,  128  U.  S.  289,  9  Sup.  Ct. 
77,  32  L.  ed.  405;  Pennoyer  v.  Neff, 
95  U.  S.  714.  733,  24  L.  ed.  565;  Wind- 
I  sor  V.  McVeigh,  93  U.  S.  274,  23  L.  ed. 

Vol.  VII 


908 


DUE   PROCESS   OF   LAW 


elements  are  logically  embraced  in  the  more  comprehensive  word, 
'jurisdiction,"  for  without  jurisdiction  of  the  person  or  property,  the 
proceedings  are  a  nullity.42 

H.  Limitations  on  the  Necessity  of  Notice.  —  The  broad  prin- 
ciple that  notice  is  always  necessary,  is  qualified  by  the  fact,  that 
it  is  not  required  where  it  is  not  necessary  to  the  protection  of  the 


914;  Thompson  r.  Whitman,  18  Wall. 
(U.  S.)  457,  21  L.  ed.  897;  Galpin  v. 
Page,  18  Wall.  (U.  S.)  350,  366,  21 
L.  ed.  959. 

A  judgment  against  a  corporation 
rendered  without  notice  is  not  bind- 
ing in  another  state  in  which  the  cor- 
poration has  its  domicil.  Sumner  v. 
Marcy,  3  Woodb.  &  M.  105,  23  Fed. 
Cas.    No.    13,609. 

Service  on  a  corporation  made  by 
serving  the  state  officer  under  the  stat- 
ute and  authorizing  judgment  without 
notice  of  the  hearing,  is  not  due  process 
of  law.  Cella  Com.  Co.  v.  Bohlinger, 
78  C.  C.  A.  467,  147  Fed.  419. 

The  question  of  service  of  a  sum- 
mons is  a  question  of  due  process  of 
law  under  the  federal  constitution. 
Wold  v.  J.  B.  Colt  Co.,  102  Minn.  386, 
114  N.  W.  243. 

The  question  of  constructive  service 
is  a  question  of  law.  Roberts  v.  Ja- 
cob,  154   Cal.   307,  97   Pac.   671. 

A  federal  department,  in  a  proceed- 
ing to  disbar  attorneys  practising  be- 
fore it,  where  such  attorneys  have  de- 
nied the  charge,  and  the  department 
bases  its  order  of  disbarment  on  other 
charges  than  those  which  the  attorneys 
were  cited  to  answer,  acts  without  due 
process  of  law.  Garfield  V.  United 
States,   32   App.   Cas.    (D.    C.)    153. 

Due  process  of  law  depends  upon 
notice.  Ohlman  V.  Clarkson  Saw  Mill 
Co.,  222  Mo.  62,   120  S.   W.   1155. 

Where  one  is  in  possession  of  prop- 
erty under  a  claim  of  right,  he  can- 
not be  deprived  thereof  by  a  summary 
proceeding  but  must  have  notice  of  the 
time  and  place  and  an  opportunity  to 
be  heard.  Modern  Loan  Co.  V.  Police 
Court,  etc.  of  San  Francisco,  12  Cal. 
App.  582,  108  Pac.  56. 

For  an  inquisitorial  officer  to  com- 
pel a  party  to  produce  books  and  doc- 
uments that  do  not  have  a  material 
bearing  upon  or  a  relevancy  to  the 
matter  under  consideration,  would 
deny  such  party  due  process  of  law. 
In  re  Foster.  124  N.  Y.  Supp.  667,  675, 
123  N.  Y.  Supp.  465. 
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Fundamental  Rights. — It  is  the  con- 
sensus of  human  opinion,  arising  out 
of  principles  of  justice  inherent  in  our 
mental  and  moral  natures,  that  notice 
and  opportunity  to  the  person  af- 
fected, to  be  heard  in  his  own  defense, 
are  fundamental  rights,  without  which 
existence  would  be  oppressive  and  in- 
tolerable. The  legal  observance  of  this 
rule  is  the  guaranty  of  the  Vth  and 
XlVth  amendments  of  the  federal  con- 
stitution. Ballard  V.  Hunter,  204  U.  S. 
241,  27  Sup.  Ct.  261,  51  L.  ed.  461;  Old 
Wayne  Mut.  Life  Assn.  v.  McDonough, 
204  U.  S.  8,  27  Sup.  Ct.  236,  5.1  L.  ed. 
345;  Simon  v.  Craft,  182  U.  S.  427,  21 
Sup.  Ct.  836,  45  L.  ed.  1165;  Louis- 
ville, etc.  R.  Co.  v.  Schmidt,  177  U.  S. 
230,  20  Sup.  Ct.  620,  44  L.  ed.  747; 
Backus  v.  Fort  St.  U.  D.  Co.,  169  U.  S. 
557,  575,  18  Sup.  Ct.  445,  42  L.  ed. 
853;  Earle  v.  McVeigh,  91  U.  S.  503, 
23  L.  ed.  398;  Kendall  v.  United  States, 
12  Pet.  (U.  S.)  524,  623,  9  L.  ed.  1181; 
In  re  Rosser,  101  Fed.  562;  Fayer- 
weather  v.  Ritch,  88  Fed.  713. 

42.  Old  Wayne  Mut.  Life  Assn.  v. 
McDonough,  204  U.  S.  8,  27  Sup.  Ct. 
236,  51  L.  ed.  345;  New  Orleans  Water 
Wks.  Co.  v.  New  Orleans,  164  U.  S. 
471,  17  Sup.  Ct.  161,  41  L.  ed.  518; 
Scott  v.  McNeal,  154  U.  S.  34,  46,  14 
Sup.  Ct.  1108,  38  L.  ed.  896;  Pennoyer 
v.  Neff,  95  U.  S.  714,  733,  24  L.  ed. 
565;  Windsor  v.  McVeigh,  93  U.  S. 
274,  23  L.  ed.  914;  Earle  V.  McVeigh, 
91  U.  S.  503,  23  L.  ed.  398;  Nations  V. 
Johnson,  24  How.  (U.  S.)  195,  16  L. 
ed.  628;  Walden  v.  Craig,  14  Pet.  (U. 
S.)    147,   10  L.   ed.  393. 

To  constitute  due  process  of  law,  it 
is  essential  that  the  court  have  juris- 
diction, and  that  a  recognized  and  ac- 
customed mode  of  procedure  must  be 
pursued;  and  the  complaint  must  be 
presented  and  the  plaintiff  must  so 
state  his  cause  of  action  that  the  de 
fendant  can  present  all  the  defenses 
permitted  him  by  the  law  of  the  land. 
Williams'  Admr.  v.  Newman,  93  Va. 
719,  26  S.  E.  19. 
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party  affected.43  It  is  only  necessary  where  original  jurisdiction  is 
exercised.44 

Where  a  party  has  had  notice  and  hearing  before  judgment,  due 
process  of  law  does  not  require  that  such  party  have  notice  of  pro- 
ceedings subsequent  to  judgment,45  or  of  appellate  proceedings  where 
they  are  the  continuance  of  the  original  litigation.46 

I.  Remedies  and  Procedure.  —  The  state  has  full  control  of  its 
courts  and  their  procedure.  It  may  establish,  change,  alter,  abolish 
or  suspend  any  remedy  or  proceeding,  subject  to  the  limitation  that 
its  action  must  not  result  in  denying  all  remedy  nor  result  in  a  con- 
iiict  with  the  provisions  of  the  federal  constitution.47  The  state  may 
always  provide  a  procedure  according  to  the  nature  of  the  case  and 
it  is  only  required  that  it  be  general  and  regular  in  its  operation  and 
not  arbitrary,  or  capricious  or  oppressive.48 


43.  Turpin  v.  Lemon,  187  U.  S.  51,  j 

23  Sup.    Ct.    20,   47   L.    ed.    70;    Carson 
C   Brockton   Sewerage   Com.,   182  U.  S.  j 
398,   21    Sup.   Ct.    860,   45    L.   ed.   1151;  i 
Marchant   V.  Pennsylvania,   etc.  E.  Co., 

153  U.  S.  380,  14  Sup.  Ct.  894,  38  L.  ed. 
751;  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  S.  701,  4  Sup.  Ct.  663,  28 
L.    ed.   569. 

44.  Pennoyer  v.  Neff,   95  U.  S.   714, 

24  L.  ed.  565;  Nations  v.  Johnson,  24 
How.  (U.  S.)  195,  16  L.  ed.  628;  United 
States  v.  Ritchie,  17  How.  (U.  S.)  525, 
15  L.  ed.  236;  Walden  V.  Craig,  14 
Pet.   (U.  S.)   147,  10  L.  ed.  393. 

45.  Pittsburgh,    etc.    Co.    v.    Backus, 

154  U.  S.  421,  14  Sup.  Ct.  1114,  38 
L.  ed.  1031. 

46.  Pennoyer  V.  Neff,  95  U.  S.  714, 
24  L.  ed.  565;  Nations  v.  Johnson,  24 
How.  (U.  S.)  195,  16  L.  ed.  628;  United 
States  v.  Ritchie,  17  How.  (U.  S.) 
525,   15  L.  ed.  236. 

As  to  vacation  of  judgment  after 
term,  see  Wetmore,  use  of  McKay  v. 
Karrick,  205  U.  S.  141,  27  Sup.  Ct. 
434,  51  L.  ed.   745. 

47.  See  supra,  I,  D. 

48.  Connecticut!  V.  Woodruff,  153 
U.  S.  689,  14  Sup.  Ct.  976,  38  L.  ed. 
869;  New  York,  etc.  R.  Co.  V.  Bristol, 
151  U.  S.  556,  14  Sup.  Ct.  437,  38 
L.  ed.  269;  Dent  V.  West  Virginia,  129 
U.  S.  114,  9  Sup.  Ct.  231,  32  L.  ed. 
623. 

This  applies  particularly  to  boards 
or  commissions  entrusted  with  super- 
visory powers  over  certain  occupations 
and  professions  and  regulating  the 
practice  of  the  same.  A  person  is  not 
,1  .icd  due  process  of  law  merely  be- 
cause  the   procedure   is   entrusted   to   a 


supervisory    body    although    such    body 
may      possess      quasi-judicial       powers. 
Tj.  S. — Watson    v.  Maryland,   218  U.   S. 
173,    30  ^up.    Ct.    644,    54    L.    ed.    987. 
CaL— Ex   parte   Whitley,    144    Cal.    169, 
77  Pac.  879.     Colo.— Gothard  v.  People, 
32   Colo.    11,    74    Pac.    890.      Ky— Ken- 
tucky  Board   of   Pharmacy    r.    Cassidy, 
115  Ky.  690,  74  S.  W.  730;  Sweeney  v. 
Coulter,    109    Ky.    295,    58    S.    W.    784 
(election  board);  Schmidt  r.  Louisville, 
etc.  R.   Co.,  99  Ky.  143,  35   S.   W.   135, 
177   U.   S.   230,   20   Sup.   Ct.   620,   44  L. 
ed.   747.     Mass.— Tyler  v.  Judges,   etc., 
175  Mass.  71.  55  N.  E.  812,  51  L.  R.  A. 
433,   registration    act.      Mich. — Mills   V. 
State   Board   of   Osteopathy,   135   Mich. 
525     98    N.    W.    19.      Minn. — State    v. 
Westfall,  85  Minn.  437,  89  N.   W.  175, 
89  Am.  St.  Rep.  571,  57  L.  R.   A.  297, 
Torren's   Land   Svstem.     Mo.— State   v. 
Davis,  194  Mo.  485,  92  S.  W.  484.    N.  J. 
State  v.  Chapman,  69   N.  J.  L.  464,  55 
Atl    94.     Ohio.— State    v.    Marble,    72 
Ohio   St.    21,    73    N.    E.    1063,    106    Am. 
St.    Rep.    570,    70    L.    R.    A.    835;    Chi- 
cago, etc.  R.  Co.  v.  Keith,  21  Ohio  C.  C. 
669  (summary  abatement  of  nuisances). 
Okla. — Weeden   v.  Arnold,  5   Okla.   578, 
49  Pac.  915.     Ore.— State  r.  Briggs,  45 
Ore.    366,    77    Pac.    750,    78*    Pac.    361. 
Wash.—  /';/    re  Thompson.  36  Wash.  377, 
78    Pac.    899.      Wis.— State    v.    Chitten- 
den,  127    Wis.   468,  107   N.   W.  500. 

Particular  forms  of  suit  are  not  de- 
manded by  the  due  process  of  law  re- 
quirements where  the  procedure  actual- 
ly provided  the  required  notice  and  a 
judgment.  Davidson  v.  City  of  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616. 

There  is  nothing  constitutional  or 
fundamental  in  a  method  of  procedure 
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Such  remedies  and  procedure  may  be  withdrawn,  limited  or  suspended 
if  such  action  docs  qoI  result  in  denying  due  process  of  law  require- 
ments  to   the   parties   so   affected.40     But,   if,   under   the   guise   of   a 


that  requires  it  to  be  of  a  particular 
kind.  Barnett  V.  Chicago,  etc.  R.  Co., 
4  Hun   (N.  Y.)   114. 

In  a  summary  proceeding  where  the 
article  complained  against  is  seized,  it 
is  sufficient  notice  to  the  owner  to  con- 
fer jurisdiction.  Luther  v.  Fowler,  1 
Grant's  Cas.   (Pa.)    176. 

Distraint  by  a  landlord,  where  the 
tenant  holds  over  after  notice  to  quit 
is  not  unconstitutional,  in  as  much  as 
by  continuing  in  possession  the  tenant 
makes  the  law  a  part  of  his  contract. 
Talvande  V.  Cripps,  3  McCord  (S.  C.) 
147. 

But  it  is  a  denial  of  due  process  of 
law  to  authorize  the  arrest  and  im- 
prisonment of  a  judgment  debtor  upon 
the  affidavit  of  the  party  only,  that 
the  debt  was  contracted  through  fraud 
there  being  no  provisions  for  a  hear- 
ing on  the  question,  of  fraud,  and  no 
opportunity  given  for  appeal.  In  re 
Roberts,  4  Kan.  App.  292,  45  Pac. 
942. 

It  is  a  deprivation  of  property  with- 
out due  process  of  law  to  provide  that 
a  judge  may  hear  and  summarily  de- 
termine the  question  of  the  insolvency 
of  a  debtor  and  appoint  a  receiver. 
Risser  v.  Hoyt,  53  Mich.  185,  18  N.  W. 
611. 

It  is  not  due  process  of  law  to  pro- 
vide that  on  a  complaint  being  made, 
in  certain  cases  a  court  shall  appoint 
a  commission  to  hear  and  determine 
the  matter  complained  of  where  such 
commission  is  not  vested  with  judicial 
powers  and  the  judge  of  the  court  is 
compelled  to  act  upon  such  report. 
Church  v.  Town  of  Southkingstown,  22 
R.  I.  381,  48  Atl.  3.  53  L.  R.  A.  739. 

It  is  not  due  process  of  law  for  the 
legislature  to  authorize  a  court  hav- 
ing equity  jurisdiction,  to  enforce  an 
act  in  a  summary  manner  by  restrain- 
ing the  use  or  occupation  of  a  build- 
ing, the  owner  of  which  has  failed  to 
comply  with  the  law  as  to  furnishing 
fire-escapes.  City  of  Cincinnati  v. 
Steinkamp,  9  Ohio'  C.  C.  178. 

49.  Not  Due  Process  of  Law. — It 
is  unconstitutional  to  limit  the  amount 
in  actions  for  damages  from  negli- 
gence. Damages  may  be  recovered 
without  limitation  as  to  specific  amount. 
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Thirteen  and  Fifteen  Street  Pass  Co. 
r.  Boudrou,  92  Pa.  475,  37  Am.  Rep. 
707. 

A  legislature  cannot  erect  a  special 
court  for  one  plaintiff.  State  Bank  V. 
Cooper,  2  Yerg.   (Tenn.)   599. 

A  legislature  cannot  cut  off  all 
remedies.  Thoeni  v.  City  of  Dubuque, 
115  Iowa  482,  88  N.  W.  967. 

Where  the  legislature  required  that 
notice  to  begin  an  action  for  injuries 
should  be  given  within  forty-eight 
hours  after  the  action  accrues,  is  a 
denial  of  the  notice  required  by  due 
process  of  law.  Williams  v.  Village  of 
Port  Chester,  72  App.  Div.  505,  76  N. 
Y.  Supp.  631;  Barry  v.  Port  Jarvis,  64 
App.  Div.  268,  76  N.  Y.  Supp.  104; 
Green  v.  Village  of  Port  Jervis,  31 
Misc.  59,  64  N.  Y.  Supp.  547.  See 
Rosin  p.  Lidgerwood  Mfg.  Co.,  89  App. 
Div.   245,   86   N.   Y.   Supp.   49. 

In  publication  of  summons  the  claim- 
ant must  be  specifically  made  to  give 
notice  under  the  due  process  of  law 
requirements.  Fenton  v.  Minnesota, 
etc.  Co.,  15  K  D.  365,  109   N.  W.  363. 

The  custody  of  children  is  a  right 
included  within  the  right  of  liberty  and 
parents  cannot  be  deprived  of  such 
custody  without  a  judicial  proceeding. 
Ex  parte  Tillman,  84  S.  C.  552,  66  S.  E. 
1049. 

An  act  providing  that  a  corporation 
engaged  in  intrastate  commerce,  on  re- 
moving a  suit  against  it  from  the  state 
to  the  federal  court  shall  be  pro- 
hibited from  carrying  on  such  intra- 
state commerce  has  been  upheld  as  not 
against  due  process  of  law  require- 
ments of  the  federal  constitution.  State 
v.  Louisville,  etc.  R.  Co.,  97  Miss.  35, 
51  So.  918,  53  So.  454. 

Conflict  as  to  Bar  of  Statute  of  Lim- 
itations.— Statutes  of  limitation  are 
usually  treated  as  affecting  the  remedy 
and  not  the  right.  Davis  v.  Mills,  194 
U.  S.  451,  24  Sup.  Ct,  692,  48  L.  ed. 
1067;  Michigan  Ins.  Bk.  v.  Eldred,  130 
U.  S.  693,  9  Sup.  Ct.  690,  32  L.  ed. 
1080;  Barrett  v.  Holmes,  102  U.  S. 
651,  26  L.  ed.  291;  Townsend  v.  Jem- 
ison,  9  How.  (U.  S.)  407,  13  L.  ed. 
194. 

It  is  not  denial  of  due  process  of 
law  to  cut  down  the  statute  of  limita- 
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change,  the  remedy  is  entirely  taken  away,  or  its  efficiency  materially 


tions.  Kentucky  Union  Co.  v.  Ken- 
tucky, 219  U.  S.  140,  31  Sup.  Ct.  171, 
55  L.   ed.   137. 

As  to  this  right  reserved  to  the  state 
legislature,  see  Terry  v.  Anderson,  95 
U.   S.   628,   24   L.   ed.   365. 

Asl  to  property  rights  the  rule  is: 
Where  adverse  possession  ripens  into 
a  title  it  is  a  vested  right  as  complete 
as  a  grant.  Northern  Pac.  R.  Co.  V. 
Ely,  197  U.  S.  1,  25  Sup.  Ct.  302,  49 
L.  ed.  639;  Toltec  Kanch  Co.  v.  Cook, 
191  U.  S.  532,  24  Sup.  Ct.  166,  48  L.  ed. 
291;  Sharon  v.  Tucker,  144  U.  S.  533, 
12  Sup.  Ct.  720,  36  L.  ed.  532.  But 
when  the  statute  only  bars  the  right 
of  action,  it  is  not  a  property  right,  al- 
though the  statute  has  run.  See  Camp- 
bell v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
209,   29   L.    ed.   483. 

The  bar  of  the  statute  is  not  a  vested 
right,  and  a  law  taking  it  away  even 
after  it  has  become  perfected  is  not 
unconstitutional.  Campbell  r.  Holt, 
115  U.  S.  620,  6  Sup.  Ct.  209,  29  L.  ed. 
483. 

Changing  remedies,  generally: 
"Modes  of  procedure  in  the  courts  of 
a  state  are  so  far  within  its  control 
that  a  particular  remedy  existing  at 
the  time  of  making  the  contract  may 
be  abrogated  altogether,  without  im- 
pairing the  obligation  of  the  contract, 
if  another  and  equally  adequate  rem- 
edy for  the  enforcement  of  the  obli- 
gation remains,  or  is  substituted  for 
the  one  taken  away.  .  .  .  Much 
more  may  the  state  give  an  additional 
and  more  efficient  remedy  for  the  en- 
forcement of  contracts  in  the  perform- 
ance of  which  the  public  health  and 
the  public  safety  are  involved,  pro- 
vided, always  that  the  new  remedy  is 
consistent  with  the  nature  of  the  obli- 
gation to  be  enforced  and  does  not 
impair  any  substantive  right  given  by 
the  contract.  New  Orleans,  etc.  R.  Co. 
V.  Louisiana,  157  U.  S.  219,  15  Sup. 
Ct.  581,   39   L.   ed.  679. 

Writs  of  attachment  and  mandamus 
may  be  abolished  if  a  legal  remedy 
still  remains.  Antoni  V.  Greenhow, 
107  U.  S.  769,  2  Sup.  Ct.  91,  27  L.  ed. 
468;  Tennessee  v.  Sneed,  96  U.  S.  69, 
24  L.  ed.   610. 

Eemedy  as  to  liens  may  be  changed. 
Red  River  Val.  Nat.  Bank  v.  Craig, 
181  U.  S.  548,  21  Sup.  Ct.  703,  45 
L.  ed.  994. 


The  construction  of  the  state  courts 

as  to  the  effect  of  the  statutes  will 
be  held  controlling  in  the  federal 
courts. 

An  act  providing  that  no  will  shall 
be  subject  to  objections  after  three 
years  from  its  probate,  is  within  the 
power  of  the  legislature,  even  though 
it  does  not  provide  an  exemption  as 
to  those  under  legal  disabilities  at  the 
time  that  the  statute  affects  the  rem- 
edy. Garrison  v.  Hill,  81  Md.  551,  32 
Atl.  191.  See  Summers  v.  Brady,  56 
Miss.  10. 

A  person  is  not  deprived  of  due 
process  of  law  by  an  act  that  takes 
away  a  right  of  action  for  damages 
for  defamatory  words  in  a  court  plead- 
ing. Soper  v.  Lawrence  Bros.,  98  Me. 
268,  56  Atl.  908,  99  Am.  St.  Rep.  397, 
201  TJ.  S.  359,  26  Sup.  Ct.  473,  50  L. 
ed.  788  (limiting  actions  to  recover 
possession  of  lands) ;  Abbott  V.  Na- 
tional Bank  of  Commerce,  20  Wash. 
552,  56  Pac.  376,  175  U.  S.  409,  20 
Sup.   Ct.    153,   44   L.   ed.   217. 

The  legislature  may  prescribe  a  dif- 
ferent limit  for  actions  or  judg- 
ments of  courts  outside  the  state, 
different  from  that  prescribed  for  state 
judgments  subject,  however,  to  the 
condition  that  a  reasonable  time  must 
be  given  to  bring  the  suit,  as  other- 
wise the  statute  is  invalid.  U.  S. — ■ 
Lamb  v.  Powder  River  Live  Stock  Co., 
132  Fed.  434,  65  C.  C.  A.  570,  67  L. 
R.  A.  558.  La. — Terry  v.  Heisen,  115 
La.  1070,  40  So.  461.  N.  D.— Osborne 
v.  Linstrom,  9  N.  D.  1,  81  N.  W.  72,  46 
L.   R.   A.   715. 

A  four-year  limitation  for  contesting 
a  decree  adjudicating  water  rights  is 
not  a  denial  of  due  process  of  law.  Ft. 
Lyon  Canal  Co.  v.  Arkansas  Valley, 
etc.  Co.,  39  Colo.  332,  90  Pac.  1023. 

Reducing  the  period  of  limitation 
from  six  years  to  two  years  and  pro- 
viding thirty  days  within  which  to 
bring  an  action  that  accrued  more  than 
two  years  before,  is  within  the  power 
of  the  legislature.  Metcalf  v.  City 
of  Boston    (Mass.),   33   N.   E.   586. 

The  bar  of  the  statute  of  limitations 
is  not  "property"  and  its  removal 
does  not  take  property  without  due 
process  of  law.  People  v.  Board  of 
Education,  etc.,  126  App.  Div.  414,  110 
N.  Y.  Supp.  769,  193  N.  Y.  601,  86 
N.  E.  1130. 
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impaired,  the  act  so  affects  fundamental  rights  as  to  render  it  void.60 
J.  Prescribing  Rules  of  Pleading  and  Evidence.  —  The  legisla- 
ture of  a  state  prescribes  the  procedure  of  the  state  courts.  It  may 
provide  that  a  certain  legal  presumption  shall  follow  on  proof  of 
certain  facts;"  that  proof  of  certain  facts  establishes  a  prima  facie 
case  in  favor  of  one  party,  and  places  the  burden  of  disproving  such 
case  on  the  other  party;52  what  evidence  shall  be  received,  and  its 
legal  effect.'3  And  these  may  all  be  changed  without  violating  due 
process  of  law  requirements.54     Such  rules  are  frequently  prescribed 


50.  In  the  following  cases  it  was 
held  that  the  change  in  remedy  denied 
fundamental  rights  to  the  parties  af- 
fected: Barnitz  v.  Beverly,  163  U.  S. 
118,  16  Sup.  Ct.  1042,  41  L.  ed.  93 
(extending  redemption  period);  Effin- 
ger  v.  Kenney,  115  U.  S.  566,  6  Sup. 
Ct.  179,  29  L.  ed.  495  (giving  jury 
right  to  disregard  express  stipulations 
of  a  contract  in  a  suit  for  a  breach  of 
contract) ;  Edwards  v.  Kearzey,  96  TJ. 
S.  595,  24  L.  ed.  793  (suspension  of 
right  to  issue  execution);  McCracken 
v.  Hayward,  2  How.  (U.  S.)  608,  11 
L.  ed.  397  (limiting  rights  of  execution 
sales);  Ogden  r.  Saunders,  12  Wheat. 
(U.  S.)  213,  6  L.  ed.  606  (changing 
insolvency  laws). 

51.  Jones  v.  Brim,  165  U.  S.  180, 
17  Sup.  Ct.  282,  41  L.  ed.  677;  Banks 
v.  State,  124  Ga.  15,  52  S.  E.  74,  2 
L.  B.  A.   (N.  S.)   1007. 

Within  reasonable  limits  the  legis- 
lature may  make  that  which,  according 
to  the  ordinary  rules  of  human  experi- 
ence reasonably  tends  to  prove  a  fact, 
conclusive  evidence  of  it.  In  re  County 
Seat  of  Linn  County,  15  Kan.  500. 

52.  Turpin  v.  Lemon,  187  U.  S.  51, 
23  Sup.  Ct.  20,  47  L.  ed.  70;  Marx 
V.  Hanthorn,  148  U.  S.  172,  13  Sup. 
Ct.  508,  37  L.  ed.  410;  Callanan  V.  Hur- 
ley, 93  U.  S.  387,  23  L.  ed.  931. 

53.  U.  S. — Adams  v.  New  York,  192 
U.  S.  585,  24  Sup.  Ct.  372,  48  L.  ed. 
575;  Tregea  V.  Modesto  Irrigation 
Dist.  164  U.  S.  179,  17  Sup.  Ct.  52, 
41  L.  ed.  395;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct.  1016, 
37  L.  ed.  905;  Ex  parte  Fisk,  113  U.  S. 
713,  5  Sup.  Ct.  724,  28  L.  ed.  1117; 
Cliquot's  Champagne,  3  Wall.  114,  18 
L.  ed.  116;  Pillow  v.  Koberts,  13  How. 
472  14  L.  ed.  228;  Ogden  v.  Saunders, 
12  Wheat.  213,  6  L.  ed.  606.  N.  Y. 
Schradin  V.  New  York,  etc.  B.  Co., 
103  N.  Y.  Supp.  73,  prescribing  what 
shall  be  prima  facie  evidence.  N.  C. 
Burns  v.  Tomlinson,  147  N.  C.  634,  61 
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S.  E.  615;  State  v.  Dowdy,  145  N.  C. 
432,  58  S.  E.  1002  (prescribing  what 
shall  constitute  prima  facie  evidence  of 
guilt  in  prosecutions  for  illegal  sales 
of  liquor).  Ore. — State  v.  Kline,  50 
Ore.  426,  93  Pac.  237,  imposing  burden 
of  proof  on  accused  in  a  statutory 
crime.  Wis.— In  re  McNaughton's 
Will,  138  Wis.  179,  118  N.  W.  997,  120 
N.  W.  288,  due  process  of  law  not  de- 
nied where  a  change  in  the  rule  of 
evidence  only  serves  to  make  proof 
more   difficult. 

54.  A  right  to  have  one's  contro- 
versies determined  by  existing  rules 
of  evidence  is  not  a  vested  right. 
These  rules  pertain  to  the  remedies 
which  the  state  provides  for  its  citi- 
zens; and,  generally,  in  legal  contem- 
plation, they  neither  enter  into  nor  con- 
stitute a  part  of  any  contract,  nor  can 
they  be  regarded  as  being  of  the  es- 
sence of  any  right  which  a  party  may 
seek  to  enforce.  Like  other  rules  af- 
fecting the  remedy,  they  must,  there- 
fore, at  all  times  be  subject  to  modi- 
fication and  control  by  the  legislature; 
and  the  changes  which  are  enacted  may 
lawfully  be  made  applicable  to  exist- 
ing causes  of  action,  even  in  those 
states  in  which  retrospective  laws  are 
forbidden."  Williams  v.  Norris,  12 
Wheat.   (TJ.  S.)   117,  6  L.  ed.  571. 

See  the  following  cases:  U.  S. — 
Marx  v.  Hanthorn,  148  U.  S.  172,  13 
Sup.  Ct.  508,  37  L.  ed.  410;  Fourth 
Nat.  Bank  v.  Francklyn,  120  U.  S.  747, 
7  Sup.  Ct.  757,  30  L.  ed.  825;  Callanan 
v.  Hurley,  93  TJ.  S.  387,  23  L.  ed.  931; 
Webb  u.  Den,  17  How.  576,  15  L.  ed. 
35;  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  ed.  606.  D.  C—  Mallery  v.  Frye, 
21  App.  Cas.  105.  Idaho. — Boise  Irri- 
gation, etc.  Co.  v.  Stewart,  10  Idaho 
38,  77  Pac.  25,  321.  la.— Burk  v.  Put- 
nam, 113  Iowa  232,  84  N.  W.  1053,  86 
Am.  St.  Eep.  692.  Kan.— Wheelock  f>. 
Myers,  64  Kan.  47,  67  Pac.  632;  San- 
ders v.  Greenstreet,  23  Kan.  425.     Md. 
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to  regulate  the  liquor  traffic,  giving  a  certain  presumption  to  inculpa- 
tory facts,55  and  to  provide  a  procedure  for  enforcing  pure  food  and 
health  laws.50 

But,  under  the  guise  of  regulation,  the  legislature  cannot  preclude 
a  party  from  making  proof  of  his  rights,  nor  by  an  arbitrary  declara- 
tion, such  as  that  on  a  particular  circumstance  being  shown  by  one 
party  to  a  controversy,  it  is  closed  by  a  conclusive  presumption  in 
favor  of  the  other  party.57 


Gibbs  v.  Gale,  7  Md.  76.  Mich.— Gib- 
son v.  Hibbard,  13  Mich.  214.  Miss. 
Carothers  v.  Hurley,  41  Miss.  71.  Mo. 
Zellars  v.  National  Surety  Co.,  210  Mo. 
86,  108  S.  W.  548  (a  party  having 
no  vested  right  to  have  his  cause  de- 
cided under  the  law  of  appeals  as  ex- 
isting at  the  time  the  appeal  is  taken 
is  not  denied  due  process  of  law  where 
the  state  rearranges  its  judicial  system 
and  reassigns  duties  to  the  courts) ; 
Coe  v.  Bitter,  86  Mo.  277.  N.  Y. 
Howard  v.  Moot,  2  Hun  475,  affirming 
64  N.  Y.  262;  Hoppock  v.  Stone,  49 
Barb.  524.  N.  C— Tabor  v.  Ward,  83 
N.  C.  291.  Vt.— McKinstrv  v.  Collins, 
76  Vt.  221,  56  Atl.  985.  Wis.— Sand- 
berg  v.  State,  113  Wis.  578,  89  N.  W. 
504. 

55.  Conn. — State  v.  Thomas,  47 
Conn.  546,  36  Am.  Eep.  98;  State  v. 
Brennan's  Liquors,  25  Conn.  278.  Fla. 
Wooten  v.  State,  24  Fla.  335,  5  So. 
39,  1  L.  E.  A.  819.  Ga.— Vanee  v. 
State,  128  Ga.  661,  57  S.  E.  889.  111. 
People  v.  McBride.  234  111.  146,  84  N. 
E.  865.  Kan.— State  v.  Sheppard,  64 
Kan.  451,  67  Pac.  870.  Ky.— Com.  v. 
Minor,  88  Ky.  422,  11  S.  W.  472.  Me. 
State  r.  Day,  37  Me.  244.  Mass.— Com. 
V.  Brelsford,  161  Mass.  61,  36  N.  E. 
677;  Com.  V.  Eowe,  14  Gray  47;  Com. 
V.  Burns,  9  Gray  132;  Com.  v.  Wallace, 
7  Gray  222;  Com.  v.  Williams,  6  Gray 
1.  N.  Y. — Board  of  Excise  Comrs.  v. 
Merchant,  103  N.  Y.  143,  8  N.  E.  484. 
N.  C— State  v.  Barrett,  138  N.  C.  630, 
50  S.  E.  506,  1  L.  E.  A.  (N.  S.)  626. 
E.    I.— State   v.   Wilson,    15    E.   I.    180, 

1  Atl.  415;  State  v.  Higgins,  13  E.  I. 
330.  43  Am.  Eep.  26. 

56.  People  V.  Clipperly,  101  N.  Y. 
634,  4  N.  E.  107;  People  r.  Eddv,  59 
Hun  615,  12  N.  Y.  Supp.  628,  35  N.  Y. 
St.   146;   State  v.  Groves,   15   E.  I.  208, 

2  Atl.   384. 

57.  U.  S.— Turpin  ?;.  Lemon,  187  U.  S. 
51,  23  Sup.  Ct.  20,  47  L.  ed.  70  (while 
no  one   has  a  vested  right  in  forms  of 


pleading  nor  rules  of  practice,  and 
these  may  be  repealed,  amended  or  sub- 
stituted at  the  will  of  the  legislature, 
yet  it  must  always  be  within  such  lim- 
its, that  the  parties  affected  are  not 
absolutely  concluded  in  their  rights, 
and  the  judiciary  is  not  so  encroached 
upon  as  to  be  deprived  of  its  powers) ; 
Central  Georgia  E.  Co.  v.  E.  E.  Com. 
of  Alabama,  161  Fed.  925  (where  a 
property  owner  is  not  given  an  ade- 
quate remedy  at  law  it  is  a  denial  of 
due  process  of  law  to  prevent  his  appli- 
cation to  a  court  of  chancery  for  re- 
lief). Ore. — Bradford  v.  Durham,  54 
Ore.  1,  101  Pac.  897,  where  a  tax  deed 
is  made  conclusive  evidence  of  pro- 
ceedings it  denies  due  process  of  law 
to  the  owner  of  the  property.  Vt. 
Ex  parte  Allen,  82  Vt.  365,  73  Atl. 
1078,  a  state  may  provide  that  a  cer- 
tificate of  a  physician  may  be  evidence 
upon  a  question  of  insanity,  but  it  can- 
not preclude  the  person  alleged  to  be 
insane  from  establishing  his  rights  in 
opposition    to    such    certificate. 

A  rule  of  pleading  may  always  be 
changed  by  the  legislature.  Baker  v. 
Barton,   20   Colo.   506,   39   Pac.   65. 

The  time  in  which  pleadings  shall  be 
filed  is  not  a  vested  right  which  can- 
not be  affected  by  the  repeal  of  the 
statute.  Brotherton  v.  Brotherton,  41 
Iowa  112. 

Procedure  or  practice  may  be  changed 
at  any  time  before  final  trial.  Ga. 
Banks  v.  State,  124  Ga.  15,  52  S.  E.  74, 
2  L.  E.  A.  (N.  S.)  1007.  Ill.-IIolcorab 
r.  People,  79  111.  409.  Ky.  —  An- 
dricus  v.  Pineville  Coal  Co.,  28  Ky.  L. 
Eep.  704,  90  S.  W.  233,  estab- 
lishing what  shall  be  prima  facie  proof. 
La. — Dours  v.  Cazentre,  1  McGloin  251, 
J  dismissing  stale  cases.  N.  H. — Eich  V. 
Flanders,  39  N.  H.  304,  a  change  in 
practice  may  always  be  made  where  it 
does  not  affect  vested  rights.  N.  Y. 
Burch  v.  Newberry,  3  How.  Pr.  271, 
no    vested    right   in    the    court    proceed- 
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K.  Course  and  Conduct  op  Trial  and  Judicial  Proceedings. 
It  is  clear  that  proceedings  in  court  belong  to  administrative  law, 
and  do  not  of  themselves  involve  fundamental  rights.  Where  the 
tribunal  preserves  the  right  to  notice,  hearing  and  determination,  the 
form  is  immaterial.  Hence,  errors  in  administration  are  not  a  denial 
of  due  process  of  law.58     But  where  a  party,  in  the  course  of  the 


ings.  Wis. — Rosenthal  r.  Wehe,  58 
Wis.  621,  17  N.   W.   318. 

But  where  the  legislature  attempts 
to  make  certain  evidence  ('(inclusive  of 
certain  facts,  or  if  any  fact  or  liability 
is  to  be  conclusively  presumed  against 
him,  he  is  denied  due  process  of  law. 
Thus,  where  a  law  provided  that  the 
failure  on  the  part  of  a  railway  com- 
pany to  conform  to  rates  established 
by  the  railway  commissioners  should 
be  prima  facie  evidence  of  extortion,  is 
invalid  as  reversing  the  presumption 
of  innocence.  Louisville,  etc.  R.  Co. 
v.  Railroad  Com.  of  Tennessee,  19  Fed. 
679. 

One  who  is  denied  the  right  to  con- 
trovert by  proof  every  material  fact 
in  the  case  against  him  is  denied  due 
process  of  law.  Zeigler  v.  S.  &  N.,  etc. 
Co.,  58  Ala.  594. 

An  act  which  makes  the  affidavit 
of  the  owner  of  stock,  killed  by  a 
train,  conclusive  evidence  of  the 
amount  of  damages  is  not  due  process 
of  law.  Savannah,  etc.  Co.  v.  Geiger, 
21  Fla.  669,  58  Am.  Rep.  697. 

An  act  permitting  the  conviction  of 
an  accused  on  the  oath  of  one  party 
with  no  opportunity  to  the  accused  to 
contradict  it  or  make  a  defense  denies 
due  process  of  law.  Elv  v.  Thompson, 
3   A.   K.  Marsh.    (Ky.)    70. 

An  act  providing  that  the  killing  of 
stock  by  a  train  shall  be  prima  facie 
proof  of  negligence  is  invalid  as  sub- 
verting the  presumption  of  innocence. 
State  v.  Divine,  98  N.  C.  778,  4  S.  E. 
477. 

An  act  compelling  parties  to  submit 
to  certain  rulings  of  a  district  judge, 
or  to  suffer  the  setting  aside  of  a  ver- 
dict, denies  due  process  of  law  to  the 
prevailing  parties,  as  it  is  a  denial  of 
appellate  rights  guaranteed  under  the 
constitution  of  the  state.  St.  Louis, 
etc.  Co.  V.  Mathis,  76  Ark.  184,  91  S. 
W.  763,  113  Am.  St.  Rep.  85. 

For  the  legislature  to  declare  what 
shall  be  conclusive  evidence  is  an  un- 
lawful invasion  of  the  province  of  the 
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judiciary.  People  V.  Rose,  207  111.  352, 
69  N.  E.  762. 

The  legislature  cannot  prescribe  the 
manner  and  mode  in  which  courts  shall 
discharge  their  judicial  duties.  Parki- 
son    r.   Thompson,   164   Ind.   609,   73   N. 

E.  109. 

A  legislature  cannot  take  away  the 
inherent  powers  of  a  court  by  attempt- 
ing to  define  an  offense  or  to  regulate 
procedure.     Anderson  v.  Indianapolis  D. 

F.  Co.,  34  Ind.  App.  100,  72  N.  E.  277. 
An    act    making    weights    in    bill    of 

lading  conclusive  evidence  of  correct- 
ness is  invalid  as  depriving  the  court 
of  its  power  to  determine  the  weight 
and  sufficiency  of  evidence.  Missouri, 
etc.  Co.  V.  Simonson,  64  Kan.  802,  68 
Pac.  653,  91  Am.  St.  Rep.  248,  57  L. 
R.  A.  765. 

58.  Omission  to  charge  in  respect  to 
one  element  of  damages,  in  the  absence 
of  a  request  therefor,  is  merely  an 
error  of  administration,  and  does  not 
deprive  the  party  of  due  process  of 
law.  Backus  V.  Fort  St.  Union  Depot 
Co.,  169  U.  S.  557,  18  Sup.  Ct.  445, 
42  L.  ed.  853. 

It  is  due  process  of  law  where  the 
same  mode  of  procedure  is  applied  to 
all  persons  in  the  state  under  like 
conditions.  Tinsley  V.  Anderson,  171 
U.  S.  101,  18  Sup.  Ct.  805,  43  L.  ed. 
91. 

Where  the  law  operates  on  all  alike 
and  does  not  subject  the  individual  to 
an  arbitrary  exercise  of  the  powers  of 
government,  the  due  process  of  law  re- 
quirements are  satisfied.  Minder  v. 
Georgia,  183  U.  S.  559,  22  Sup.  Ct.  224, 
46  L.  ed.  328. 

Ordering  the  compulsory  production 
of  books  of  a  corporation  does  not 
deny  due  process  of  law  to  such  cor- 
poration, where  it  has  opportunity  to 
show  why  it  does  not  produce  them, 
and,  by  objecting  to  the  production  of 
the  same  before  the  grand  jury,  is  en- 
I  titled  to  be  heard  on  the  question  be- 
j  fore  the  court  to  which  the  grand  jury 
reported.      Consolidated    Rendering    Co. 
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trial,  is  denied  his  right  to  make  full  proof  or  his  defense  is  stricken 
out  arbitrarily,  such  action  is  a  denial  of  fundamental  rights  at  the 
trial.59 

L.  Review  of  Judgments  and  Decrees  as  Due  Process  of  Law. 
Where  a  party  has  been  denied  his  fundamental  rights  in  proceedings 
which  culminate  in  a  judgment  or  decree,  the  judgment  or  decree  is 
infected  with  the  same  infirmity,  and  the  method  of  review  provided 
for  such  judgment,  is  a  part  of  the  due  process  of  law.60 


v.  Vermont,  207  U.  S.  541,  28  Sup.  Ct. 
178,  52  L.  ed.  327. 

It  is  not  a  denial  of  due  process  of 
law  to  strike  out  a  petition  after  a 
hearing  has  been  had  on  the  same.  In  re 
Davis'  Estate,  151  Cal.  318,  90  Pac. 
711,  86  Pac.  183. 

Where  a  party  is  given  full  oppor- 
tunity to  introduce  his  proofs,  the  con- 
stitutional provisions  respecting  due 
process  of  law  is  duly  complied  with. 
Hulet  v.  Missouri,  etc.  B.  Co.,  145  Mo. 
35,   46   S.   W.   951. 

An  order  authorizing  the  inspection 
of  mining  claims,  in  an  action  concern- 
ing adverse  claims,  does  not  deprive  the 
owner  of  such  claim  of  his  property 
without  due  process  of  law.  State  v. 
District  Court,  28  Mont.  528,  73  Pac. 
230. 

Denying  a  plaintiff  in  error  a  hear- 
ing by  the  full  number  of  judges  con- 
stituting a  court  is  not  a  denial  of  due 
process  of  law.  Moore  r.  Missouri,  159 
U.  S.  673,  16  Sup.  Ct.  179,  40  L.  ed.  301. 

An  act  providing  an  expeditious 
mode  of  reaching  a  ease  for  trial  ahead 
of  the  regular  docket  is  not  a  denial 
of  due  process  of  law.  Louisville,  etc. 
E.  Co.  v.  Wallace,  136  111.  87,  26  N.  E. 
493,  1  L.  E.  A.  787. 

An  order  to  pay  money  to  a  party 
on  a  certain  day  has  the  effect  of  a 
judgment  and  is  to  be  enforced  as 
judgments  usually  are,  but  such  an  or- 
der does  not  deprive  a  party  of  his 
property  without  due  process  of  law. 
Eickard  v.  Schley,  27  W.  Va.  617. 

Where  a  trial  is  had  under  the  civil 
service  law,  it  is  not  a  denial  of  due 
process  of  law  to  refuse  to  cause  the 
accused  to  be  represented  by  an  attor- 
ney. People  v.  City  of  Chicago,  127 
111.  App.  118. 

Due  process  of  law  does  not  include 
notice  to  advance  a  cause  on  a  docket 
or  the  time  set  for  trial.  Bonney  V. 
McClelland,  138  111.  App.  449,  235  Til. 
259,   85   N.   E.   242. 

Providing    that    when    the    attorney- 


general  shall  file  a  certificate  of  im- 
portance a  cause  shall  be  given  prece- 
dence is  not  a  denial  of  due  process 
of  law.  United  States  v.  New  York, 
etc.  E.   Co.,   165  Fed.   742. 

59.  Where  a  plaintiff's  pleadings 
were  stricken  from  the  files  because  he 
failed  to  comply  with  a  prior  order  of 
the  court,  and  the  court  thereupon  ren- 
dered judgment  for  the  defendant  on 
defendant's  evidence  alone,  without 
permitting  plaintiff  to  offer  evidence, 
plaintiff  was  denied  due  process  of  law. 
Greig  v.  Ware,  25  Colo.  184,  55  Pac. 
163. 

A  court  has  no  power  to  refuse  a 
party  the  right  to  defend  his  case  on 
the  merits,  as  a  penalty  for  contempt 
and  an  order  striking  his  answer  from 
the  files  and  entering  a  decree  thereon 
is  void  for  want  of  due  process  of  law. 
Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup. 
Ct.  841,  42  L.  ed.  215. 

See  McNamara  v.  McNamara,  86  Neb. 
631,  126  N.  W.  94. 

A  statute  is  void  that  authorizes  the 
striking  out  of  an  answer  for  a  refusal 
to  give  a  deposition.  Summerville  V. 
Kelliher,  144  Cal.   155,   77  Pac.  889. 

An  act  authorizing  the  seizure  and 
sale  of  property  on  the  mere  assertion 
of  a  debt,  without  any  proof  of  the 
same  before  a  court,  and  without  any 
judgment,  is  invalid  as  a  denial  of  due 
process  of  law.  Parsons  v.  Eussell,  11 
Mich.  113. 

60.  Freeland  v.  Williams,  131  U.  S. 
405,  9  Sup.  Ct.  763,  33  L.  ed.  193.  See 
Berra  P.  Mortiga,  204  U.  S.  470,  27 
Sup.  Ct.  343,  51  L.  ed.  571;  Michigan 
Cent.  E.  Co.  v.  Powers,  201  U.  S.  24o, 
26  Sup.  Ct.  459,  50  L.  ed.  744;  Eeetz 
v.  Michigan,  L88  U.  S.  505,  23  Sup.  Ct. 
390,  47  L.  ed.  563;  Dreyer  v.  Illinois, 
187  U.  S.  71,  23  Sup.  'Ct.  28,  47  L. 
ed.  79;  Hall  r.  Johnson.  186  D.  S.  480, 
22  Sup.  Ct.  943.  4ii  L.  ed.  1259;  Murphy 
r.  Massachusetts,  177  U.  S.  155,  20  Sup. 
Ct.  639,  1 1  L.  ed.  71 1 ;  Eoesel  v.  Kirk, 
172    V.   S.   646,    19   Sup.   Ct.   879,  43  L. 
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The  right  to  enforce  a  judgment  depends  upon  the  fact  that  it 
has  been  rendered  by  a  competent  tribunal,  after  due  notice  and  an 
opportunity  to  be  heard;  otherwise  it  is  invalid  when  tested  by  the 
due  process  of  law  requirements.01 

While  a  legislature  may  deny  or  limit  the  right  of  review,  when 
such  right  is  once  granted,  it  cannot  be  granted  under  such  limitations 
as  to  deprive  the  party  affected  of  a  full  and  complete  review  in  the 
appellate  tribunal.62 

Eeview  Is  a  Part  of  Procedure.  —  Hence  there  is  no  vested  right  in 
a  certain  method  of  obtaining  a  new  trial,  nor  of  taking  an  appeal  nor 
of  any  other  mode  of  review,  which  may  always  be  changed  at  the 
will  of  the  legislature.63  But  rights  once  vested  under  a  particular 
procedure  cannot  be  changed  by  a  change  in  procedure.04 


ed.  1183;  Long  Island  Water  Supply 
Co.  f.  Brooklyn,  166  U.  S.  685,  17  Sup. 
Ct.  718,  41  L.  ed.  1165;  Fallbrook  Irri- 
gation Dist.  r.  Bradley,  164  U.  S.  112, 
169,  17  Sup.  Ct.  56,  41  L.  ed.  360;  Kohl 
r.  Leblbaek,  160  U.  S.  293,  16  Sup. 
Ct.  304,  40  L.  ed.  432;  Moore  V.  Mis- 
souri, 159  U.  S.  673,  16  Sup.  Ct.  179, 
40  L.  ed.  301;  Andrews  v.  Swartz,  156 
U.  S.  272,  15  Sup.  Ct.  389,  39  L.  ed. 
422;  Indianapolis,  etc.  E.  Co.  V.  Backus, 
154  U.  S.  438,  14  Sup.  Ct.  1121,  38 
L.  ed.  1040;  Pittsburgh,  etc.  K.  Co.  v. 
Backus,  154  U.  S.  421,  14  Sup.  Ct.  1114, 
38  L.  ed.  1031;  McKane  V.  Durston, 
153  U.  S.  684,  14  Sup.  Ct.  913,  38  L. 
ed.  867;  Montana  Co.  V.  St.  Louis  Min. 
Co.,  152  U.  S.  160,  14  Sup.  Ct.  506,  38 
L.  ed.  398;  Baldwin  v.  Kansas,  129  U. 
S.  52,  9  Sup.  Ct.  193,  32  L.  ed.  640; 
Spies  v.  Illinois,  123  U.  S.  131,  8  Sup. 
Ct  21,  22,  31  L.  ed.  80;  Missouri  v. 
Lewis,  101  U.  S.  22,  25  L.  ed.  989; 
Pearson  V.  Yewdall,  95  U.  S.  294,  24 
L.  ed.  436;  Wallace  v.  Adams,  143  Fed. 
726. 

61.  TJ.  S.— National  Exch.  Bank  v. 
Wiley,  195  U.  S.  257,  25  Sup.  Ct.  70, 
49  L.  ed.  184;  Lynde  V.  Lynde,  181  U. 
S.  183,  21  Sup.  Ct.  555,  45  L.  ed.  810, 
76  Am.  St.  Rep.  332,  49  L.  R.  A.  679, 
162  N.  Y.  405,  56  N.  E.  979;  Burton 
v.  Platter,  53  Fed.  901,  4  C.  C.  A.  95. 
Cal  —  Harrier  v.  Bassford,  145  Gal.  529, 
78  Pac.  1083.  Conn.— O 'Brien  v.  Flint, 
74  Conn.  502,  51  Atl.  547.  Mo.— Weller 
Mfg.  Co.  v.  Eaton,  81  Mo.  App.  657. 
N.  J.— White  V.  White,  65  N.  J.  Eq. 
741,  55  Atl.  739. 

See  Livingston  v.  Livingston,  173  N. 
Y.  377,  66  N.  E.  123,  93  Am.  St.  Rep. 
600,  61  L.  R.  A.  800. 

62.  San  Jose  Ranch  Co.  v.  San  Jose, 
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etc.  Co.,  126  Cal.  322,  58  Pac.  824.     See 

Emerson  v.  Clark,  2  111.  596,  3  111.  489; 

Burch  v.  Newbury,  10  N.  Y.  374. 

63.     U.    S  —  The    Rachel     v.     United 

States,    6    Cranch    329,    3    L.    ed.    239; 

Calder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 

Campbell    v.    Iron-Silver    Min.    Co.,    83 

Fed.   643,   27   C.   C.   A.   646.     Cal.— Mc 

Phee's    Estate,    154    Cal.    385,    97    Pac. 

878;    People    V.    Frisbie,    26    Cal.    135. 

Colo. — People     v.     District    Court,      28 

Colo.    161,    63    Pac.    321;    Callahan    v. 

Jennings,    16    Colo.    471,    27   Pac.    1055. 

Conn. — Appeal    of    Wheeler,    45    Conn. 

306.  Del. — Cunningham  v.  Dixon,  1 
Marv.  163,  41  Atl.  519.     111.— Saylor  v. 

Duel,  236  111.  429,  86  N.  E.  119;  People 
v.  Board  of  Comrs.,  176  111.  576,  52 
N.  E.  334.  Ind.— Lake  Erie,  etc.  Co. 
V.  Watkins,  157  Ind.  600,  62  N.  E.  443. 
Ky. — Broaddus  v.  Broaddus'  Heirs,  10 
Bush  299.  La. — Myers  v.  Mitchell,  20 
La.  Ann.  533.  Me. — Colby  V.  Dennis, 
36  Me.  9.  Mich. — Messenger  v.  Teagan, 
106  Mich.  654,  64  N.  W.  499.  Miss. 
Dismukes  v.  Stokes,  41  Miss.  430.  N.  Y. 
People  v.  Fowler,  55  N.  Y.  675;  Leake 
V.  Hartman,  137  App.  Div.  451,  121  N. 
Y.  Supp.  771;  Buffalo  Grain  Co.  V. 
Ryan,  etc.  Co.,  123  N.  Y.  Supp.  80. 
Pa.— McGinnis  v.  Vernon,  67  Pa.  149. 
Tex. — Watson  v.  Boswell  (Tex.  Civ. 
App.),  73  S.  W.  985.  Utah.— North 
Point,  etc.  Co.  v.  Utah,  etc.  Co.,  14 
Utah  155,  46  Pac.  824.  Wash.— Win- 
termute  v.  Carner,  8  Wash.  585,  36 
Pac.  490.  Wis. — Blonde  v.  Menominee, 
etc.  Co.,  106  Wis.  540,  82  N.  W.  552. 

64.  TJ.  S. — McCullough  V.  Virginia, 
172  U.  S.  102,  19  Sup.  Ct.  134,  43  L. 
ed.  382.  N.  H. — Merrill  v.  Sherburne, 
1  N.  H.  199,  8  Am.  Dec.  52.  N.  Y. 
Germania  Sav.  Bank  v.  Village  of  Sus- 
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M.  Conclusiveness  of  Administrative  Proceedings.  —  In  both 
federal  and  state  governments,  the  departments  in  charge  of  the 
proper  officials,  are  charged  with  certain  public  duties,  of  which  the 
prompt  performance  is  essential  to  the  good  order  and  well  being  of 
society.  Hence  in  the  discharge  of  such  duties,  officers  and  boards 
must  often  consider  and  determine  questions  of  a  legal  nature,65 
and  these  proceedings  are  conclusive  upon  the  parties  affected.68 
But  in  such  summary  and  extrajudicial  proceedings,  administrative 
officers  cannot  disregard  fundamental  principles,  particularly  where 
questions  of  liberty  are  involved.07 

In  purely  administrative  proceedings,  parties  are  not  entitled,  as 
a  matter  of  right,  to  a  day  in  court,08  and  all  matters,  properly  within 
the  jurisdiction  of  administrative  officers,  when  adjudicated  by  a  fair 
and  impartial  procedure,  are  conclusive  on  the  parties  or  the  property 
affected.69 

III.  PROCEDURE  IN  CRIMINAL  ACTIONS.  —  A.  Inherent 
Right  of  Citizens.  —  It  is  the  inherent  right  of  every  American  citi- 
zen, when  charged  with  a  crime,  to  be  proceeded  against  according  to 
the  law  of  the  land.70 

Procedure  in  State  Courts.  — ■  No  question  of  due  process  of  law  is  in- 
volved, because/  a  state  has  prescribed  a  certain  procedure  for  the 


pension  Bridge,  159  N.  Y.  362,  54  N. 
E.  33.  Pa. — McCabe  V.  Emerson,  18 
Pa.  Ill;  In  re  Hendrickson's  Estate, 
2  Pittsb.  360.  Wis.— Town  of  Lan- 
caster r.  Barr,  25  Wis.  560. 

65.  U.  S.— Carfer  v.  Caldwell,  200 
U.  S.  293,  26  Sup.  Ct.  264,  50  L.  ed. 
488;  Bates  v.  Payne,  194  U.  S.  106,  24 
Sup.  Ct.  595,  48  L.  ed.  894;  Eeetz  V. 
Michigan,  188  TJ.  S.  505,  23  Sup.  Ct. 
390,  47  L.  ed.  563;  People's  U.  S.  Bank 
V.  Gilson,  140  Fed.  1,  8.  Cal  —  Ex 
parte  Whitley,  144  Cal.  167,  77  Pac. 
879.  Wash.— In  re  Thompson,  36  Wash. 
690,  78  Pac.  899.  Wis.  — State  v.  Chit- 
tenden, 127  Wis.  468,  107  N.  W.  500. 

66.  U.  S. — Foster  v.  Kansas,  112 
U.  S.  201,  5  Sup.  Ct.  8,  97,  28  L.  ed. 
629;  Weimer  v.  Zevely,  138  Fed.  1006. 
Idaho. — Rankin  V.  Jauman,  4  Idaho  53, 
36  Pae.  502.  111.  — Donahue  r.  Will 
County,  100  111.  94.  Mich.— Attorney- 
General  V.  Jochim,  99  Mich.  358,  58  N. 
W.  611,  41  Am.  St.  Rep.  606,  23  L.  R. 
A.  699.  N.  0.— Caldwell  v.  Wilson,  121 
N.  C.  425,  480,  28  S.  E.  554,  61  Am. 
St.  Rep.  672.  Okla. — Cameron  v.  Par- 
ker, 2  Okla.  277.  38  Pac.  14.  R.  I. 
Lowrey  v.  City  of  Central  Palls,  23  R. 
I.  354,  50  Atl.  639;  State  Board  of 
Health  v.  Roy,  22  R.  T.  538.  48  Atl.  802. 

67.  Japanese  Immigrant  Case,  L89 
U.    S.    86,    23   Sup.    Ct.    611,   47   L.    cd. 


721.  See  Pearson  v.  Williams,  202  U. 
S.  2S1,  26  Sup.  Ct.  608,  50  L.  ed.  1029; 
United  States  v.  Ju  Toy,  198  U.  S. 
253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
Spring  Val.  Water  Wks.  v.  Schlottler. 
110  U.  S.  347,  4  Sup.  Ct.  48,  28  L.  ed. 
173;  Frank  Waterhouse,  etc.  Co.  v. 
United  States,  159  Fed.  876,  87  C.  C. 
A.  56. 

68.  Weimer  V.  Bunbury,  30  Mich. 
201. 

69.  United  States  v.  Ju  Toy,  198  U. 
S.  253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
United  States  v.  Williams,  194  U.  S. 
279,  24  Sup.  Ct.  719,  48  L.  ed.  979; 
Wong  Sang  v.  United  States,  144  Fed. 
968,  75  C.  C.  A.  383.  See:  U.  S. 
United  States  r.  Jock  Coe,  196  U.  S. 
635,  25  Sup.  Ct.  794,  49  L.  ed.  629; 
United  States  v.  Sing  Tuck,  194  U.  S. 
161,  24  Sup.  Ct.  621,  48  L.  ed. 
917;  Sire  v.  Berkshire,  185  Fed. 
967;  7/i  re  Can  Pon,  168  Fed. 
479,  93  C.  C.  A.  635;  In  re  Rang  Tun, 
161  Fed.  618;  United  States  v.  Hung 
Chang,  L34  Fed.  19,  24,  (17  C.  C.  A. 
93;  Muk  Chung  v.  United  States,  133 
Fed.  L66,  66  C.  C.  A.  292.  Ga.— Gray 
v.  McLendon,  i::i  Ga.  224,  67  S.  E. 
859.  Okla. — Anderson  r.  Ritterbusch, 
22  okla.  Tin.  98   Pac.    1002. 

70.  Ex  parte  Milligan,  4  Wall.  (U. 
IS.)   2,  119,  18  L.  cd.  281. 
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punishment  of  crime.  But  the  question  is  involved  when  the  pre- 
scribed procedure  is  denied  to  the  accused,  or  his  rights,  under  it,  are 
violated  in  some  substantive  particular.  Due  process  is  satisfied  when 
the  accused  is  regularly  proceeded  against  under  the  law  prescribed 
and  is  deprived  of  no  right  to  which  he  is  lawfully  entitled.71 
Under  the  federal  constitution  the  states  have  the  absolute  right  to 
make  and  enforce  their  own  criminal  laws.72  As  a  part  of  those 
powers  and  to  secure  peace  and  tranquility  to  its  citizens,  the  state 
may  take  precautions  to  prevent  crime;73  to  increase  its  punishment ;T* 
to  remove  persons  whose  presence  is  dangerous  to  the  public  peace.75 
And  it  may  exclude  criminals  and  punish  those  of  its  own  citizens 
who  give  assistance  or  concealment  to  fugitives.™  It  has  the  sole  right 
to  prescribe  the  pleadings  and  procedure  to  be  observed  in  criminal 
trials,77  limited  only  by  the  due  process  requirements  of  the  constitu- 


71.  Dowdell  r.  United  States,  221 
(J.  S.  325,  31  Sup.  Ct.  590,  55  L.  ed. 
753;  Maxwell  r.  Dow,  176  U.  S.  581, 
20  Sup.  Ct.  448,  494,  44  L.  ed.  597; 
Miller  r.  Texas,  153  U.  S.  535,  14 
Sup.  Ct.  874.  38  L.  ed.  812;  Caldwell 
V.  Texas,  137  U.  S.  692,  11  Sup.  Ct. 
224,  34  L.  ed.  816;  In  re  Kemmler,  136 
U.  S.  436,  10  Sup.  Ct.  930,  34  L.  ed. 
519;  Dent  v.  West  Virginia,  129  U.  S. 
114,  9  Sup.  Ct.  231,  32  L.  ed.  623; 
Kerr  v.  Illinois,  119  U.  S.  436,  7  Sup. 
Ct.  225,  30  L.  ed.  421;  Hurtado  v. 
California.  110  U.  S.  516,  4  Sup.  Ct. 
Ill,  292,  28  L.  ed.  232. 

Military  law  is  due  process  of  law 
to  those  in  the  military  or  naval  serv- 
ice of  the  United  States.  Eeaves  v. 
Ainsworth,  219  U.  S.  296,  31  Sup.  Ct. 
230,  55  L.  ed.  225;  Coffey  v.  Harlan 
County,  204  U.  S.  659,  27  Sup.  Ct.  305, 
51  L.  ed.  666.  See  Jones  v.  Bobbins, 
8   Gray   (Mass.)    329,   343. 

In  the  case  of  Hurtado  v.  California, 
110  U.  S.  516,  4  Sup.  Ct.  Ill,  292,  28 
L.  ed.  232,  the  constitution  of  Cali- 
fornia provided  that  criminal  cases 
shall  be  prosecuted  by  information 
only  after  examination  and  commit- 
ment by  a  magistrate.  This  wise  limi- 
tation at  least  assures  to  an  accused 
that  he  could  only  be  prosecuted  upon 
a  probable  cause,  and  it  was  not  left 
to  the  will  of  the  prosecuting  officer 
to  prosecute,  or  not  at  his  own  election. 

It  is  said  in  In  re  Dolph,  17  Colo.  35, 
28  Pac.  470,  that  general  laws  provid- 
ing for  indictments  and  informations 
as  concurrent  remedies  are  not  uncon- 
stitutional when  surrounded  by  proper 
regulations  and  safeguarded  and  made 
applicable  to  all  persons  and  communi- 
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ties  in  the  state  without  discrimina- 
tion. The  safeguard  is  a  proper  regu- 
lation through  which  the  investigation 
has  at  least  the  semblance  of  solem- 
nity, but  in  Colorado  an  information 
may  now  be  filed  directly  without  a 
preliminary  examination,  or  it  may  bo 
filed  where  the  accused  is  wholly  dis- 
charged on  a  preliminary  examination. 
This  places  prosecutions  entirely  in 
the  hands  of  the  prosecuting  officer, 
and  in  all  large  cities  where  the  office 
of  the  district  attorney  is  a  part  of 
the  municipal  machinery  the  enormous 
power  thus  conferred  is  frequently 
used  as  a  measure  of  political  exped- 
iency. With  this  as  a  result,  the  dis- 
senting opinion  of  Justice  Harlan  in 
the  case  of  Hurtado  V.  California  be- 
comes the  safer  and  the  more  salutary 
law. 

72.  Easton  v.  Iowa,  188  U.  S.  220, 
23  Sup.  Ct.  288,  47  L.  ed.  452;  Hark- 
rader  v.  Wadley,  172  U.  S.  148,  19  Sup. 
Ct.  119,  43  L.  ed.  399. 

And  whether  or  not  the  violation  of 
the  laws  of  a  state  is  a  common  law 
offense  is  a  question  solely  for  the 
state  court.  Howard  v.  Fleming,  191 
U.  S.  126,  24  Sup.  Ct.  49,  48  L.  ed. 
121. 

73.  Nashville,  etc.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  9  Sup.  Ct.  28,  32 
L.  ed.  352;  New  York  v.  Miln,  11  Pet. 
(U.  S.)   102,  9  L.  ed.  648. 

74.  Com.  V.  Franklin,  4  Dall.  (U.  S.) 
255,  1   L.  ed.  823. 

75.  Holmes  v.  Jennison,  14  Pet.  (U. 
S.)    540,   558,   10  L.   ed.   579. 

76.  Moore  V.  Illinois,  14  How.  (U. 
S.)    13,   14   L.   ed.  306. 

77.  Dodge   p.    Ellis,    195   U.    S.    626, 
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tion;7*  and  to  alter  that  procedure  as    its    interest    may    demand.71 


2«  Sup.  Ct.  791,  49  L.  ed.  350;  Ex  parte 
Eeggel,  114  U.  S.  642,  5  Sup.  Ct.  1148, 
29  L.  ed.   250. 

78.  Hunter  v.  Pittsburgh,  207  U.  S. 
161,  28  Sup.  Ct.  40.  52  L.  ed.  151; 
Ballard  v.  Hunter,  204  U.  S.  241,  27 
Sup.  Ct.  261,  51  L.  ed.  461;  West  v. 
Louisiana,  194  U.  S.  258,  24  Sup.  Ct. 
650,  48  L.  ed.  965;  Reetz  v.  Michigan, 
188  U.  S.  505,  23  Sup.  Ct.  390,  47  L. 
ed.  563;  Murphy  v.  Massachusetts,  177 
U.  S.  155,  20  Sup.  Ct.  639,  44  L.  ed. 
711;  Brown  v.  New  Jersey,  175  U.  S. 
172,  20  Sup.  Ct.  77,  44  L.  ed.  1T9; 
Iowa  Cent.  R.  Co.  v.  Iowa,  160  U.  S. 
389,  16  Sup.  Ct.  344,  40  L.  ed.  467; 
Dent  V.  West  Virginia,  129  U.  «.  114, 
9  Sup.  Ct.  231,  32  L.  ed.  623;  Hurt  ado 
v.  California,  110  U.  S.  516,  4  Sup. 
Ct.  Ill,  292,  28  L.  ed.  232;  Davidson 
v.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Murray  v.  Hoboken  Land  Co.,  18 
How.   (U.  S.)   272,  15  L.  ed.  372. 

The  state  is  supreme  in  its  power  to 
define  and  punish  all  offenses,  and  the 
only  requirement  with  which  the  fed- 
eral supreme  court  can  concern  itself 
is  to  see  that  the  laws  providing  for 
the  punishment  of  crime  give  equality 
of  protection  to  each  citizen,  regard- 
less of  his  race,  upon  the  same  terms 
with  all  others  and  equal  accessibility 
to  the  courts  for  the  prevention  of 
wrong,  or  the  enforcement  of  rights, 
and  equal  exemption  with  all  others  in 
the  same  condition  from  liability  of 
every  kind.  Owensboro  W.  Co.  v. 
Owensboro,  200  U.  S.  38,  26  Sup.  Ct. 
249,  ,50  L.  ed.  364;  Gibson  V.  Missis- 
sippi, 162  U.  S.  565,  16  Sup.  Ct.  904, 
40  L.  ed.  1075;  Minneapolis,  etc.  Co. 
v.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct. 
207,  32  L.  ed.  585;  Tick  Wo  r.  Hop- 
kins, 118  U.  S.  356,  6  Sup.  Ct.  1064, 
30  L.  ed.  220;  Pace  v.  Alabama,  106 
U.  S.  583,  1  Sup.  Ct.  637,  27  L.  ed. 
207;  People  v.  Coleman,  145  Cal.  605, 
79  Pac.  283;  In  re  Finley,  1  Cal.  App. 
210,  81  Pac.  1046. 

79.  Hayefl  P.  Missouri,  120  U.  S.  68, 
7  Sup.  Ot.  350,  30  L.  ed.  578;  Hurtado 
v.  California,  110  U.  S.  516,  4  Sup.  Ct. 
Ill,  292,  28  L.  ed.  232;  Missouri  v. 
Lewis,  101  U.  S.  22,  25  I,,  ed.  989. 

The    protection    assured     in      magna 
and    in    the    fourteenth    amend- 
ment  "        ao1   against  l<  ■  power 
;U.   8.— Hallinger   v.    Davis,    I  16    I 

up,    Ct.    105,    36    L.    ed.    986; 


Ex  parte  Wall,  107  U.  S.  265,  2  9up. 
Ct.  569,  27  L.  ed.  552;  Davidson  V.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616. 
Ind. — State  v.  Boswell,  104  Ind.  541, 
4  N.  E.  675.  See  McKinster  v.  Sager, 
163  Ind.  671,  72  N.  E.  854,  100  Am. 
St.  Rep.  268,  68  L.  R.  A.  273.  Mont. 
State  P.  Brett,  16  Mont.  360,  40  Pac. 
873).  And  this  can  only  be  secured  to 
the  states  by  giving  the  right  to  the 
people  to  make  their  own  laws  and 
alter  them  at  pleasure  (U.  S. — Leeper 
v.  Texas,  139  U.  S.  462,  11  Sup.  Ct. 
577,  35  L.  ed.  225;  Hurtado  v.  Cali- 
fornia, 110  U.  S.  516,  4  Sup.  Ct.  Ill, 
292,  28  L.  ed.  232.  Utah.— In  re  Mc- 
Kee,  19  Utah  231,  57  Pac.  23.  Vt. 
State  v.  Hodgson,  66  Vt.  134,  28  Atl. 
1089.  See:  U.  S—  Hodgson  r.  Ver- 
mont, 168  U.  S.  262,  18  Sup.  Ct.  80, 
42  L.  ed.  461.  Mo.— State  v.  Rudolph, 
187  Mo.  67,  85  S.  W.  584;  State  v. 
Niebekier,  184  Mo.  211,  83  S.  W.  523. 
Ore. — State  v.  Guglielmo,  46  Ore.  250, 
79  Pac.  577,  80  Pac.  103.  Vt.— State 
v.  Stimson,  78  Vt.  124,  62  Atl.  14,  1 
L.  R.  A.  [N.  S.]  1153.  But  see:  U.  S. 
Hallinger  v.  Davis,  supra.  R.  I.— State 
v.  Nichols,  27  R.  I.  69,  60  Atl.  763. 
Wis. — Bittenhaus  v.  Johnston,  92  Wis. 
588,  66  N.  W.  805,  32  L.  R.  A.  382). 

It  is  within  the  reserved  powers  of 
the  state  to  change,  regulate  or  abolish 
the  grand  jury  system.  Hence,  where 
a  grand  jury,  consisting  of  less  than 
thirteen  members,  returned  an  indict- 
ment, the  accused  was  not  denied  due 
process  of  law.  Talton  v.  Mayes,  163 
U.  S.  376,  16  Sup.  Ct.  986,  41  L.  ed. 
196. 

Where  a  state  statute  excluded  cer- 
tain classes  from  a  grand  jury,  a  per- 
son convicted  of  a  crime  in  a  court 
of  that  state  was  not  denied  due  pro- 
cess of  law.  Rawlins  r.  Georgia,  201 
U.  S.  638,  26  Sup.  Ct.  560,  50  L.  ed. 
899.  See  Twining  v.  New  Jersey,  211 
U.  S.  78,  29  Sup.  Ct.   14,  53   L.  ed.  97. 

Even  though  a  grand  jury  is  irregu- 
larly selected,  or  is  irregular  as  to 
number,  it  is,  nevertheless,  a  de  facto 
grand  jury,  and  its  action  cannot  be 
collaterally  attacked.  See  In  re  Moran, 
203  U.  S.  96,  27  Sup.  Ct.  25,  51  L.  ed, 
105. 

11  logically  follows  that  the  state, 
having  the  power  to  abolish  the  grand 
jury  system  may  provide  for  the  prose- 
cution of  crimes,  otherwise  than  by  in- 
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B.  Sufficiency  of  Procedure  a  State  Question.  —  Whether  or 
not  a  statute  conforms  to  the  state  constitution;  whether  or  not  cer- 
tain offenses  violate  a  state  law;  whether  or  not  practice  and  pro- 
cedure in  courts  conform  to  the  prescribed  practice,  does  not  in  any- 
way involve  the  due  process  amendments,  as  such  questions  are  solely 
for  decision  by  the  state  court.80 

C.  Entry  of  a  Plea  to  the  Indictment,  Essential.  —  "Due 
process  of  law  requires  that  the  accused  plead,  or  be  ordered  to  plead, 
or,  in  a  proper  case,  that  a  plea  of  not  guilty,  be  filed  for  him,  before 
his  trial  can  rightfully  proceed ;  and  the  record  of  his  conviction 
should  show  distinctly,  and  not  by  inference  merely,  that  every  step 
involved  in  due  process  of  law,  and  essential  to  a  valid  trial,  was 
taken  in  the  trial  court;  otherwise  the  judgment  will  be  erroneous."31 


dictment  therefor,  and  due  process  of 
law  does  not  necessarily  require  an  in- 
dictment by  a  grand  jury  where  such 
prosecutions  are  authorized  by  informa- 
tion. Hurtado  V.  California,  110  U.  S. 
516,  4  Sup.  Ct.  Ill,  292,  28  L.  ed.  232. 

In  this  case  the  following  provisions 
of  the  California  constitution  was 
construed.  "Offenses  heretofore  re- 
quired to  be  prosecuted  by  indictment 
shall  be  prosecuted  by  information 
after  examination  and  commitment  by 
a  magistrate  or  by  indictment  with  or 
without  such  examination  and  commit- 
ment, as  may  be  prescribed  by  law. 
A  grand  jury  shall  be  drawn  and  sum- 
moned at  least  once  every  year  in  each 
county."  Article  I,  sec.  8,  California 
Constitution  of  1879.  The  court  re- 
marks in  this  case  that  a  legal  proceed- 
ing, enforced  by  public  authorities, 
whether  sanctioned  by  age  or  newly 
devised,  which  preserves  fundamental 
principles  of  liberty  and  justice,  is  due 
process  of  law  within  the  fourteenth 
amendment.  Maxwell  V.  Dow,  176  U. 
S.  581,  20  Sup.  Ct.  448,  494,  44  L.  ed. 
597;  Bolln  v.  Nebraska,  176  U.  S.  83,  20 
Sup.  Ct.  287,  44  L.  ed.  382;  Hodgson 
V.  Vermont,  168  U.  S.  262,  18  Sup.  Ct. 
80.  42  L.  ed.  461;  McNulty  v.  Cali- 
fornia, 149  U.  S.  645,  13  Sup.  Ct.  959, 
37  L.  ed.  S82;  Hallinger  v.  Davis,  146 
U.  S.  314,  13  Sup.  Ct.  105,  36  L.  ed. 
986;  State  v.  Stimpson,  78  Vt.  124,  62 
Atl.  14,  1  L.  E.  A.   (N.  S.)   1153. 

The  following  states  are  in  accord 
with  the  rule  of  the  text:  Colo. — In  re 
Lowrie,  8  Colo.  499,  9  Pac.  489,  54  Am. 
Eep.  562.  See  In  re  Dolph,  17  Colo. 
35,  28  Pac.  470.  Ind.— State  v.  Bos- 
well,  104  Ind.  541,  4  N.  E.  675.  Mont. 
State    v.    Little    Whirlwind,    27    Mont. 

Vol.  VII 


427,  56  Pac.  820.  Ore.— State  r.  Tucker, 
36  Ore.  291,  61  Pac.  894,  51  L.  E.  A. 
246.  Wash. — 'State  V.  Humason,  5 
Wash.  499,  32  Pac.  111.  Wyo.— In  re 
Boulter,  5  Wyo.  329,   40  Pac.  521. 

80.  Hunter  v.  Pittsburgh,  207  U.  S. 
161,  28  Sup.  Ct.  40,  52  L.  ed.  151;  Bar- 
rington  v.  Missouri,  205  U.  S.  483,  27 
Sup.  Ct.  582,  51  L.  ed.  890;  Nordstrom 
v.  Washington,  164  U.  S.  705,  17  Sup. 
Ct.  997,  41  L.  ed.  1183;  McNulty  V. 
California,  149  U.  S.  645,  13  Sup.  Ct. 
959,  37  L.  ed.  882;  Caldwell  v.  Texas, 
137  U.  S.  691,  11  Sup.  Ct.  224,  34  L. 
ed.  816;  Davidson  v.  New  Orleans,  86 
U.  S.  97,  24  L.  ed.  616;  Florentine  v. 
Barton,  2  Wall.  (U.  S.)  210,  17  L.  ed. 
783. 

What  shall  constitute  a  sufficient  in- 
dictment or  information  is  not  only 
entirely  within  the  legislative  power 
of  the  state  to  prescribe,  but  any  ques- 
tion of  sufficiency  of  the  same  is  al- 
ways a  question  for  the  state  courts, 
and  involves  no  element  of  due  process. 
Barrington  v.  Missouri,  205  U.  S.  483, 
27  Sup.  Ct.  582,  51  L.  ed.  890;  Howard 
r,  Fleming,  191  U.  S.  125,  24  Sup.  Ct. 
49,  48  L.  ed.  121;  Hodgson  v.  Vermont, 
168  U.  S.  262,  18  Sup.  Ct.  80,  42  L. 
ed.  461;  Moore  v.  Missouri,  159  U.  S. 
673,  16  Sup.  Ct.  179,  40  L.  ed.  301; 
Davis  v.  Utah,  151  U.  S.  262,  14  Sup. 
Ct.  328,  38  L.  ed.  153;  Davis  v.  Texas, 
139  U.  S.  651,  11  Sup.  Ct.  675,  35  L. 
ed.  300;  Caldwell  r.  Texas,  137  U.  S. 
692,  11  Sup.  Ct.  224,  34  L.  ed.  816. 
See  Eawlins  v.  Georgia,  201  U.  S.  638, 
26  Sup.  Ct.  560,  50  L.  ed.  899. 

81.  Crain  v.  United  States,  162  U.  S. 
625,  16  Sup.  Ct.  952,  40  L.  ed.  1097. 

Where  the  accused  pleads  to  but  one 
count    he    can    only    be    tried    on    that 
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D.  Trial  by  Jury.  —  It  is  for  each  state  to  determine  for  itself, 
whether  or  not  it  will  retain  the  system  of  trial  by  jury,  either  in 
civil  or  criminal  cases;  should  the  state  determine  to  abolish  the  jury 
system  or  to  modify  it,  its  determination  does  not  involve  the  question 
of  due  process  of  law.82 

E.  Waiver  of  Jury  in  a  Criminal  Action.  —  To  place  an  accused 
upon  trial,  on  a  felony  charge,  without  any  jury,  unless  the  statute 
expressly  so  provides,  would  deny  to  him  due  process  of  law.  In  a 
felony  case,  the  accused  cannot  waive  a  jury  and  his  consent  to  be 
so  tried  would  render  the  judgment  void.83     But  where  the  statute 


issue.     Beck  v.  United  States,  145  Fed. 
625,  76  C.  C.  A.  417. 

Failure  of  some  court  officer  to  read 
the  indictment  to  the  accused,  and  to 
state  his  plea  thereto  to  the  jury,  is 
reversible  error  on  a  felony  trial. 
State  v.  Chambers,  9  Idaho  673,  75 
Pac.   274. 

Where  a  copy  of  the  information 
given  accused  differs  from  the  one  on 
which  he  is  tried,  and  the  statutory 
time  does  not  fully  elapse  after  he  is 
given  a  correct  copy,  it  is  reversible 
error.  State  v.  De  Wolfe,  29  Mont. 
415,   74  Pac.   1084. 

Failure  to  ask  the  accused  if  he  has 
anything  to  say  as  to  why  judgment 
should  not  be  passed  upon  invalidates 
such  judgment.  Territory  v.  Herrera, 
11  N.  M.  129,  66  Pac.  523. 

82.  U.  S.— Rawlins  v.  Georgia,  201  U. 
S.  638,  26  Sup.  Ct.  560,  50  L.  ed.  899; 
Rogers  v.  Peck,  199  U.  «.  425,  26  Sup. 
Ct.  87,  50  L.  ed.  256;  West  V.  Louisiana, 
194  U.  S.  258,  24  Sup.  Ct.  650,  48  L. 
ed.  965;  Maxwell  v.  Dow,  176  U.  S. 
581,  20  Sup.  Ct.  448,  494,  44  L.  ed. 
597;  Brown  v.  New  Jersey,  175  U.  S. 
172,  20  Sup.  Ct.  77,  44  L.  ed.  119; 
Wilson  V.  North  Carolina,  169  U.  S. 
586,  18  Sup.  Ct.  435,  42  L.  ed.  865; 
Hallinger  r.  Davis,  146  U.  S.  314,  13 
3up.  Ct.  105,  36  L.  ed.  986;  Leeper  v. 
Texas,  139  U.  S.  462,  11  Sup.  Ct.  557, 
?5  L.  ed.  225;  Caldwell  v.  Texas,  137 
U.  S.  691,  11  Sup.  Ct.  224,  34  L.  ed. 
316.  Ga.—  Turner  v.  State,  124  Ga.  31, 
52  S.  E.  1.  N.  Y.— People  v.  Dunn,  157 
N.  Y.  528,  52  N.  E.  572,  43  L.  R.  A. 
247.  Utah.— In  re  Maxwell,  19  Utah 
495,  57  Pac.  412;  In  re  McKee,  19 
Utah  231,  57  Pac.  23;  State  v.  Bates, 
14  Utah  293,  47  Pac.  78,  43  L.  K.  A.  33. 
The  state  may  also  provide  for  the 
formation,  selection  and  composition  of 
the  jury,  by  laws  that  are  uniform  in 
their  operation.     It  may  provide  for  a 


trial  by  a  struck  jury,  even  in  a  crim- 
inal case.  Rogers  v.  Peck,  199  U.  S. 
425,  26  Sup.  Ct.  87,  50  L.  ed.  256; 
West  v.  Louisiana,  194  U.  S.  258,  24 
Sup.  Ct.  650,  48  L.  ed.  965;  Brown  v. 
New  Jersey,  175  U.  S.  172,  20  Sup. 
Ct.  77,  44  L.  ed.  119.  It  may  provide 
for  a  trial  by  jury  of  less  than  twelve 
in  capital  cases.  Maxwell  v.  Dow,  176 
U.  S.  581,  20  Sup.  Ct.  448,  44  L.  ed. 
597;  In  re  Maxwell,  19  Utah  495,  57 
Pac.  412;  In  re  McKee,  19  Utah  231, 
57  Pac.  23;  State  V.  Bates,  14  Utah 
293,  47  Pac.   78,  43  L.  R.  A.  33. 

It  may  provide  for  a  jury  from  which 
certain  classes  are  exempt.  Rawlins  v. 
Georgia,  201  U.  S.  638,  26  Sup.  Ct.  560, 
50  L.  ed.  899;  Turner  v.  State,  124  Ga. 
31,  52  S.  E.  1. 

It  may  provide  for  trial  by  a  special 
jury,  selected  by  special  jury  commis- 
sioners. People  V.  Dunn,  157  N.  Y.  528, 
52  N.  E.  572,  43  L.  R.  A.  247. 

But  where  a  county  board  wittingly 
left  certain  persons  off  of  a  jury  for 
the  purpose  of  depriving  such  persons 
of  a  participation  in  the  administration 
of  justice,  a  trial  before  such  a  jury 
deprives  the  accused  of  his  life  or  lib- 
erty without  due  process  of  law.  Far- 
row v.  State,  91  Miss.  509,  45  So.  619. 

83.  U.  S.— Callan  r.  Wilson,  127  U. 
S.  540,  8  Sup.  Ct.  1301,  32  L.  ed.  223. 
Ark.— Wilson  v.  State,  16  Ark.  601. 
Conn. — State  v.  Maine,  27  Conn.  281. 
111.  — Morgan  r.  People,  136  111.  161, 
26  N.  E.  651;  Harris  v.  People,  128 
111.  585,  21  N.  E.  563,  14  Am.  St.  Rep. 
153.  Ind. — Frazier  v.  State,  106  Ind. 
562,  7  N.  E.  378.  la,— State  v.  Rea, 
126  Iowa  65.  101  N.  W.  507.  Kan. 
State  V.  Simons,  CI  Kan.  752,  60  Pac. 
1052.  La. — State  V.  Thompson,  104  La. 
167,  28  So.  882.  Mo.— Neales  v.  State, 
10  Mo.  49S.  Neb.— Arnold  V.  State, 
38-  Neb.  752,  57  N.  W.  378.  N.  C. 
State   v.   Holt,    90    N.   C.    7-19,   47   Am. 
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so  authorizes,  an  accused  indicted  for  murder  may  plead  guilty  and 
submit  the  question  of  the  degree  to  the  determination  of  the  court 
without  denial,  to  such  accused,  of  due  process  of  law.84 

F.  Presence  of  Accused  at  the  Trial.  —  Where  the  statutory 
procedure  so  provides,  or  where  the  common  law  procedure  is  con- 
tinued in  force  and  requires  certain  essentials,  a  departure  in  either 
instance,  is  a  departure  from  due  process  of  law.85  After  indictment 
found  or  information  filed,  any  substantive  procedure  taken  in  the 
absence  of  the  accused  violates  the  due  process  of  law  amendments.86 

The  accused  must  be  present  at  the  impaneling  of  the  trial  jury,87 
during  the  examination  of  the  witnesses,88  during  the  course  of  the 
trial  of  the  cause,89  when  the  verdict  of  the  jury  is  received  against 


I>p.  ."44.  Okla. — In  re  McQuown,  19 
Okla.  347,  91  Pac.  689,  11  L.  K.  A. 
(N.  S.)  1136.  Va  —  Mays  v.  Com.,  82 
Va.  550.  Wis. — State  v.  Loekwood,  43 
Wis.  403. 

Such  waiver  of  a  jury  in  a  felony 
case  results  in  a  void  judgment  that 
will  not  support  a  plea  of  former  jeop- 
ardy. See:  111. — Paulsen  V.  People, 
195  111.  507.  63  N.  E.  144.  Neb.— 
Arnold  V.  State,  38  Neb.  752,  57  N.  W. 
378.  N.  Y.— Grant  v.  People,  4  Park. 
Cr.  527. 

But  the  courts  are  unanimous  that  a 
jury  may  be  waived  in  trials  for  mis- 
demeanor, even  where  there  is  no  stat- 
utory provision  to  that  effect.  See 
Schick  v.  United  States,  195  U.  S.  65, 
24  Sup.  Ct.  826,  49  L.  ed.  99. 

84.  In  re  Belt,  159  U.  S.  95,  15  Sup. 
Ct.  987,  40  L.  ed.  88;  Hallinger  V. 
Davis,  146  U.  S.  314,  13  Sup.  Ct.  105, 
36  L.  ed.  986. 

85.  Maxwell  V.  Dow,  176  U.  S.  581, 
20  Sup.  Ct.  448.  494,  44  L.  ed.  597; 
Brown  V.  New  Jersey,  175  U.  S.  172, 
20  Sup.  Ct.  77,  44  L.  "ed.  119;  Hallinger 
v.  Davis,  146  U.  S.  314,  13  Sup.  Ct.  105, 
36  L.  ed.  986. 

86.  U.  S.— Lewis  v.  United  States, 
146  U.  S.  370,  13  Sup.  Ct.  136,  36  L. 
ed.  1011.  Okla.— Dav  r.  Territory,  2 
Okla.  409,  37  Pac.  806.  Utah.— State 
V.  Mannion,  19  Utah  505,  57  Pac.  542, 
45  L.  R.  A.  639,  75  Am.  St.  Rep.  756. 

87.  If  it  does  not  affirmatively  ap- 
pear that  the  accused  was  present  at 
the  impaneling  of  the  jury,  judgment 
will  be  reversed.  Lewis  v.  United 
States.  146  U.  S.  370,  13  Sup.  Ct.  136, 
36  L.  ed.  1011. 

Where  triers  are  appointed  by  the 
court  to  try  the  challenges  of  the  pro- 
posed jurors,  in   felony  cases,  the  pres- 
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ence  of  the  accused  cannot  be  dis- 
pensed with.  Hopt  v.  Utah,  110  U.  S. 
574,  2  Sup.  Ct.   202,  28  L.  ed.  262. 

88.  State  v.  Mannion,  19  Utah  505, 
57  Pac.  542,  45  L.  R.  A.  639. 

The  sixth  amendment  does  not 
apply  to  proceedings  in  state  courts. 
See  West  v.  Louisiana,  194  U.  S.  258, 
24  Sup.  Ct.  650,  48  L.  ed.  965;  Brown 
v.  New  Jersey,  175  U.  S.  172,  20  Sup. 
Ct,  77,  44  L.  ed.  119;  Spies  v.  Illinois, 
123  U.  S.  131,  8  Sup.  Ct.  21,  22,  31  L. 
ed.  80. 

But  all  state  constitutions  have  the 
same  provision  in  substance.  The  pur- 
pose is  to  secure  the  accused  against 
ex  parte  testimony.  See  Mattox  v. 
United  States,  156  U.  S.  237,  15  Sup. 
Ct.  337,  39  L.  ed.  409. 

89.  The  trial  begins  when  impanel- 
ing the  jury  begins.  U.  S. — Hopt  v. 
Utah,  110  U.  S.  574,  578,  2  Sup.  Ct. 
202,  28  L.  ed.  262.  Okla.— Day  v. 
Territory,  2  Okla.  409,  37  Pac.  806. 
Wis.— French  v.  State,  85  Wis.  400,  55 
N.  W.  566,  39  Am.  St.  Rep.  859,  21 
L.  R.  A.  405. 

Defendant  may  waive  right  when 
jury  view  scene  of  crime.  People  v. 
Thorn,  156  N.  Y.  286,  50  N.  E.  947,  42 
L.   R.   A.   382    (see   dissenting  opinion). 

Need  not  be  present  on  hearing  of 
motion  for  new  trial.  Ward  v.  Terri- 
tory,  8  Okla.   12,  56  Pac.   704. 

Need  not  be  present  when  entering 
an  order  to  supply  deficiencies  of  the 
record.  U.  S. — Dowell  v.  United  States, 
221  U.  S.  325,  31  Sup.  Ct.  590,  55  L. 
ed.  753.  See  Howard  v.  Kentucky,  200 
U.  S.  164,  26  Sup.  Ct.  189,  50  L.  ed. 
421.  Ala.— Graham  v.  State,  40  Ala. 
659.  Ark.— Cole  v.  State,  10  Ark.  318. 
Miss.— Long  v.  State,  52  Miss.  23; 
Kelly  v.  State,  3  Smed.  &  M.  518.    Mo. 
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him,90  and  when  sentence  is  passed  upon  him.91  This  does  not  extend, 
however,  to  appellate  proceedings,  where  the  case  is  disposed  of  on 
writ  of  error.92 

Generally,  in  felony  cases  it  is  not  even  in  the  power  of  the  ac- 
cused himself  to  waive  the  right  of  his  personal  presence  at  all  times 
during  the  trial,93  and  the  court  record  must  affirmatively  show  that 
he  was  so  present.94 

G.  Rules  of  Evidence.  —  It  is  clearly  within  the  power  of  the 
state  to  prescribe  the  evidence,  which  is  to  be  received  in  the  courts 
of  the  state  and  to  declare  the  effect  that  certain  established  facts  shall 
have,  as  matter  of  proof.95 


State  v.  Doolv,  64  Mo.  146.  N.  C. 
State  v.  Langford,  44  N.  C.  436.  Pa. 
Hamilton  v.  Com.,  16  Pa.  129,  55  Am. 
Dec.  485.  Wash. — Shapoonmash  V. 
United  States.  1  Wash.  Ter.  189.  W. 
Va.— Younger  v.  State,  2  W.  Va.  579, 
98  Am.  Dec.  791. 

90.  Sherrod  v.  State,  93  Miss.  774, 
47  So.  554,  20  L.  E.  A.  (N.  S.)  509; 
Humphrey  r.  State,  3  Okla.  Crim.  504, 
106  Pac.  '978. 

An  accused,  who  is  at  liberty  on 
bail  who  wilfully  absents  himself  from 
the  court  when  the  jury  is  returning 
its  verdict  thereby  waives  his  right, 
and  the  verdict  may  lawfully  be  re- 
ceived in  his  absence.  State  V.  Way, 
76  Kan.  928,  93  Pac.  159,  14  L.  E.  A. 
(N.  S.)  603.  See  also  State  v.  Gorman, 
113  Minn.  401,  129  N.  W.  589,  32  L. 
E.  A.   (N.  S.)   306. 

91.  Schwab  r.  Berggren,  143  U.  S. 
442.  12  Sup.  Ct,  525,  36  L.  ed.  218; 
Ball  V.  United  States,  140  U.  S.  118, 
11   Sup.  Ct.   761,  35  L.  ed.  377. 

92.  Cross  v.  United  States,  145  U.  S. 
571.  12  Sup.  Ct.  842.  36  L.  ed.  821; 
Fieldcn  v.  Illinois,  143  U.  S.  452.  12 
Sup.  Ct.  528,  36  L.  ed.  224;  Schwab 
v.  Berggren,  143  U.  S.  442,  12  Sup. 
Ct.  525,  36  L.  ed.  218;  State  v.  Woolsey, 
19  Utah  4S6,  57  Par.  426. 

Soe:  N.  M. — Territory  v.  Herrera, 
11  N.  M.  129,  66  Pac.  523.  Pa.— Com. 
r.  Hill,  1S5  Pa.  385.  39  Atl.  1055.  Term. 
State  v.  Fry,  98  Tenn.  323,  39  S.  W. 
231. 

93.  Thompson  r.  Utah,  170  U.  S. 
343,  18  Sup.  Ct.  620,  12  L.  ed.  1061; 
Lewis  v.  United  States,  1  Hi  U.  S.  370, 
13  Sup.  Ct.   i:i';,  36   I-.  ed.   Kill. 

94.  Pointer  v.  United  states,  151 
U.  S.  396,  M  Sup.  Ct.  HO,  38  L.  ed. 
208;  Lewis  v.  United  States,  146  U.  S. 
370,  13  Sup.  Ct.  L36,  36  L.  ed.  1011; 
Ball  i\  United  States,  1  10  U.  S.  118, 
11   Sup.   Ct.    761,   35   L.   ed.    377;    Hopt 


v.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202, 
28  L.  ed.  262.     See  supra,  II,  I. 

95.  State  v.  Griffin,  154  M.  C.  611, 
70  S.  E.  292.     See  supra,  II,  J. 

This  power  is  frequently  recognized 
and  upheld  by  the  supreme  court  of  the 
United  States  in  construing  state_  stat- 
utes relative  to  evidence  and  their  ef- 
fects. Thus  it  is  within  the  power  of 
the  state  to  make  the  possession  of 
certain  articles  presumptive  evidence 
of  guilt.  Adams  v.  New  York,  192  U. 
S.  585.  24  Sup.  Ct.  372,  48  L.  ed.  575. 
Such  articles  are  admissible  in  evidenc 
though  forcibly  or  illegally  obtained. 
TJ.  S—  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  107,  31  Sup.  Ct.  715,  55  L.  ed 
389;  Consolidated  E.  Co.  v.  Vermont. 
207  U.  S.  541,  28  Sup.  Ct.  178,  52  L. 
ed.  327;  Hale  V.  Henkel,  201  U.  S.  43. 
26  Sup.  Ct.  370,  50  L.  ed.  652;  Inter- 
state Commerce  Co.  r.  Baird,  194  U. 
S.  25,  24  Sup.  Ct.  563,  48  L.  ed.  860. 
Fla  —  Wooten  v.  State,  24  Fla.  335,  5 
So.  39,  1  L.  E.  A.  819.  Md.— Lawrence 
r.  State,  103  Md.  17,  63  Atl.  96.  Vt. 
State  v.  Krinski,  78  Vt.  165.  62  Atl.  37. 

It  may  also  determine  the  relevancy 
of  evidence  obtained  by  coercion.  Bar- 
rington  v.  Missouri,  205  U.  S.  483.  27 
Sup.  Ct.  582,  51  L.  ed.  890. 

It  may  provide  for  admitting  depo- 
sitions in  criminal  cases.  West  r 
Louisiana,  194  U.  S.  258,  24  Sup.  Ct. 
650,  48  L.  ed.  965;  People  V.  Clark, 
151  Cal.  200,  90  Pac.  549. 

It  may  prescribe  immunity  to  one 
who  gives  self-incriminating  evidence. 
Jack  v.  Kansas,  199  U.  S.  372,  26 
Sup.   Ct.   73.  50  L.  ed.  234. 

It    may   legislate   as   to   all   evidentiary 

matters,  the  limitation  being  the  rules 
of  evidence  prescribed  must  give  to 
the  accused  a  fair  opportunity  to  es- 
tablish his  case  or  make  his  defense, 
and  to  give  in  evidence  nil  the  facts 
relevant    to    the    issue    on    trial.      State 
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H.  Course  and  Conduct  of  the  Trial.  —  No  question  of  due 
process  of  law  is  involved,  where  the  legislature  prescribes  rules  gov- 
erning the  course  and  conduct  of  a  trial,  in  criminal  cases.90     But 


t\   Beach,    147   Ind.    74,    43    N.    E.   949, 
46  N.  E.  145,  30  L.  R.  A.  179. 

It  may  prescribe  that  the  accused 
shall  produce  testimony  when  the  facts 
are  peculiarly  within  his  knowledge. 
In  re  Sing  Lee,  54  Fed.  334. 

In  regulating  the  liquor  traffic  it 
may  provide  as  to  what  shall  constitute 
a  presumption  of  guilt,  or  evidence  of 
intent,  or  that  the  burden  of  proof, 
under  certain  facts,  shall  rest  on  the 
accused.  <3onn. — State  v.  Thomas,  47 
Conn.  546,  36  Am.  St.  Rep.  98;  State 
V.  Brennan's  Liquors,  25  Conn.  278; 
State  t.  Cunningham,  25  Conn.  195. 
Ky.— Com.  V.  Minor,  88  Ky.  422,  11 
S.  W.  472.  La. — State  v.  Donato,  127 
La.  393,  53  So.  662.  Me.— State  v.  Day, 
37  Me.  244.  Mass. — Com.  v.  Brelsford, 
161  Mass.  61,  36  N.  E.  677;  Com.  V. 
Williams,  6  Gray  1.  Term. — Diamond 
V.  State,  123  Tenn.  348,  131  S.  W.  666. 
The  state  may  prescribe  that  absence 
of  a  bill  of  sale  of  live  stock  may  be 
•prima  facie  evidence  of  unlawful  pos- 
session.    Faith  v.  State,  32  Tex.  373. 

The  state  may  provide  that  the  de- 
fense of  insanity,  in  a  criminal  case, 
shall  be  established  by  the  accused  by 
a  preponderance  of  evidence.  Com.  V. 
Barner,   199   Pa.   335,   49   Atl.    60. 

An  act  prescribing  that  the  making 
of  option  contracts  shall  be  prima  facie 
evidence  of  guilt  does  not  deprive  a 
person  of  due  process  of  law  where 
he  is  permitted  to  rebut  that  presump- 
tion by  proper  proof.  Logan  V.  Postal 
Tel.  &  C.  Co.,  157  Fed.  570. 

A  state  may  prescribe  the  evidence 
and  show  its  conclusive  effect  in  local 
option  election  contests.  Evans  v. 
State,  55  Tex.  Crim.  450,  117  S.  W.  167. 
A  state  may  provide  that  any  act 
of  any  person  receiving  money  for  cer- 
tain services  and  then  failing  to  per- 
form the  same  or  to  refund  the  money 
shall  be  prima  facie  evidence  of  intent 
to  defraud.  Bailey  v.  State,  161  Ala. 
75,  49  So.  866. 

Unconstitutional  Acts. — Where  a  stat- 
ute provides  that  in  homicide  cases  in- 
volving expert  knowledge  the  court 
shall  appoint  persons  to  investigate  the 
issues  and  testify,  it  changes  the  char- 
acter of  criminal  procedure  to  such  an 
extent    as    to    endanger     the     constitu- 
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tional  safeguards,  and  is  therefore  in- 
valid. People  v.  Dickerson,  164  Mich. 
148,  129   N.   W.   199. 

An  act  providing  that  the  trust  or 
combination  character  of  a  corporation 
may  be  established  from  proof  of  gen- 
eral reputation  is  invalid  as  depriving 
persons  of  property  without  due  process 
of  law.  Hammond  V.  State,  78  Ohio 
St.  15,  84  N.  E.  416,  15  L.  R.  A.  (N.  S.) 
906;  Hughes  v.  State,  29  Ohio  C.  C. 
237. 

Evidence  of  children  under  twelve 
years  of  age.  People  v.  Sexton,  187 
N.  Y.  495,  80  N.  E.  396.  See  People 
v.  Johnson,  185  N.  Y.  219,  77  N.  E. 
1164. 

96.  In  re  Maxwell,  19  Utah  495,  57 
Pac.  412. 

It  is  within  the  discretion  of  the 
trial  court  to  refuse  a  continuance  on 
the  ground  of  the  absence  of  a  material 
witness.  Minder  v.  Georgia,  183  U.  S. 
559,  22  Sup.  Ct.  224,  46  L.  ed.  328. 

A  court  may  refuse  to  review  the 
question  of  whether  or  not  a  bailiff  in 
charge  of  the  jury,  on  a  felony  case, 
was  duly  sworn  when  such  question 
is  raised  for  the  first  time  on  the  mo- 
tion for  a  new  trial,  without  denying 
due  process  of  law  to  the  accused. 
Dryer  v.  Illinois,  187  U.  S.  71,  23  Sup. 
Ct.  28,  47  L.  ed.  79. 

Error  of  the  trial  court  in  applying 
the  laws  of  the  state  does  not  deny 
due  process  of  law  to  the  accused. 
Howard  V.  Kentucky,  200  U.  S.  164, 
26  Sup.  Ct.  189,  50  L.  ed.  421. 

An  accused  is  not  deprived  of  due 
process  of  law  where  the  district  attor- 
ney is  represented  by  other  attorney*. 
State  v.  Conly,  130  N.  C.  683,  41  S.  E. 
534. 

The  court  may  refuse  to  place  a 
venireman  on  the  trial  jury  where  he 
is  also  a  member  of  the  grand  jury, 
without  denying  to  the  accused  due 
process  of  law.  Com.  V.  Short,  90  Va. 
96,  17  S.  E.  786. 

On  a  plea  of  guilty  the  court  may 
determine  the  degree  of  guilt  without 
calling  a  jurv.  Hallinger  V.  Davis,  146 
U.  S.  314,  13  Sup.  Ct.  105,  36  L.  ed. 
986. 

The  legislature  may  provide  for 
courts-martial    and    authorize    them    to 
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where  such  acts  provide  for  eoa  parte  determination  of  the  issues 
involved,  or  substantive  rights  are  denied  to  the  accused  by  such  acts, 
then  the  fundamental  requirements  of  due  process  of  law  render  such 
acts  invalid.97 

I.  Sentence  and  Punishment.  —  The  due  process  amendments 
are  not  a  restriction  upon  the  right  of  the  state  to  prescribe  the 
punishment  to  be  imposed  for  a  violation  of  its  laws;  nor,  as  to  the 
method  of  inflicting  such  punishment,  provided  that  no  different  nor 
greater  punishment  shall  be  inflicted  upon  any  person,  or  class  of 
persons,  than  that  inflicted,  for  like  offenses,  upon  all  other  persons 
so  classified.98 

"Whether  or  not  an  accused  is  tried  and  sentenced  under  the  pro- 
cedure prescribed  at  the  time  the  crime  was  committed,  or  under  a 
procedure   prescribed   subsequent   to   the   commission   of   the   offense, 


inflict  certain  punishment  for  military 
offenses  without  depriving  an  accused 
of  due  process  of  law.  People  v.  Dan- 
iell,  50  N.  Y.  274. 

A  statute  may  provide  that  certain 
causes  shall  stand  for  trial  at  the  first 
term  of  court,  that  a  continuance  shall 
not  be  allowed  without  cause,  that  a 
nolle  prosequi  shall  not  be  entered  with- 
out cause  and  only  with  the  consent 
of  the  court,  without  depriving  accused 
of  due  process  of  law.  State  v.  Hodg- 
son,   66   Vt.    134,    28   Atl.    1089. 

Form  of  Verdict. — Each  state  may 
prescribe  the  form  and  character  of 
the  verdict  in  a  criminal  case  and 
whether  or  not  it  must  be  a  unanimous 
verdict  or  a  verdict  by  a  majority  of 
the  jurors.  See  Maxwell  V.  Dow,  176 
U.  S.  581,  20  Sup.  CI.  448,  494,  44  L. 
ed.  597;  Craemer  v.  Washington  State, 
164  U.  S.  704,  17  Sup.  Ct.  993,  41  L. 
ed.  1183,  168  U.  S.  124,  18  Sup.  Ct.  1, 
42  L.  ed.  407;  Cross  v.  North  Carolina, 
132  U.  S.  131,  10  Sup.  Ct.  47,  33  L. 
ed.   287. 

An  appellate  court  on  review  set 
aside  a  verdict  of  murder  in  the  first 
degree  and  ordered  a  verdict  of  murder 
in  the  second  degree.  But  as  the  stat- 
ute gave  the  appellate  court  no  such 
power,  in  the  absence  of  such  a  statute 
it  was  held  to  invade  the  province  of 
the  jury  and  to  violate  due  process 
of  law.     In  re  Friedrich,   51   Fed.   747. 

97.  Where  a  statute  authorized  the 
imprisonment  of  a  person  by  the  writ- 
ten authority  of  two  overseers  of  the 
poor,  it  violated  the  due  process  of  law 
requirements  of  the  federal  constitu- 
tion, as  such  ex  parte  determination 
is  not  due  process  of  law.  Portland  v. 
Bangor,  65  Me.  120,  20  Am.  Rep.  681. 


See,  as  to  the  legislature  exceeding 
its  power  in  prescribing  what  instruc- 
tions shall  be  given  in  a  homicide  case, 
State  v.  Hopper,   71   Mo.  425. 

98.  The  act  may  prescribe  a  differ- 
ent punishment  for  the  same  offense 
when  committed  under  particular  cir- 
cumstances, where  the  same  punishment 
is  inflicted  on  all  who  come  within 
those  circumstances.  Moore  v.  Mis- 
souri, 159  U.  S.  673,  16  Sup.  Ct.  179, 
40  L.  ed.  301;  Leeper  v.  Texas,  139  U. 
S.  462,  11  Sup.  Ct.  577,  35  L.  ed.  225; 
Pace  v.  Alabama,  106  U.  S.  583,  1  Sup. 
Ct.  637,  27  L.  ed.  207. 

It  may  prescribe  that  the  punish- 
ment shall  be  fixed  by  the  court  or 
designated  by  the  jury  in  its  verdict. 
Howard  v.  Fleming,  191  U.  S.  126,  24 
Sup.  Ct.  49,  48  L.  ed.  121. 

It  may  prescribe  an  increased  punish- 
ment for  second  offenders  and  such 
enactments  are  not  in  conflict  with  the 
due  process  amendments  where  they 
impose  equal  punishment  on  all  persons 
coming  within  the  designated  class. 
McDonald  v.  Massachusetts,  180  U.  S. 
311,  21  Sup.  Ct.  389,  45  L.  ed.  542; 
Moore  v.  Missouri,  159  U.  S.  673,  16 
Sup.  Ct.  179,  40  L.  ed.  301. 

But  where  an  act  provided  for  the 
detention  of  a  convict  after  the  expira- 
tion of  his  time  until  he  should  work 
out  the  cast  of  the  necessities  fur- 
nished him  while  in  prison,  it  is  invalid 
as  depriving  the  accused  of  liberty 
without  due  process  of  law.  Knox  v. 
State,  9  Baxt.   (Tenn.)   202. 

As  to  what  constitutes  increased 
punishment.  In  re  Medley,  134  U.  S. 
160,  10  Sup.  Ct.   384,  33  L.  ed.  835. 
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involves  no  question  of  due  process  of  law,  where  the  subsequent  pro- 
cedure does  not  deny  some  right  guaranteed  under  the  former  act.''9 

J.  Appellate  Proceedings  in  Criminal  Actions. —  Due  process 
of  law  is  satisfied  where  there  is  one  fair  and  impartial  hearing  ac- 
corded to  the  accused.  Hence  appellate  proceedings  are  not  an  ele- 
ment of  the  due  process  of  law,  so  that  whether  or  not  there  shall  be 
a  review  of  the  hearing,  rests  with  the  state.1 

In  Federal  Courts.  —  The  method  of  reviewing  the  judgment  of  a 
state  court  in  a  criminal  matter,  in  the  federal  courts,  is  by  writ  of 
error  from  the  Supreme  Court  of  the  United  States,  directed  to  the 
trial  court.2    Upon  such  review  only  federal  questions  are  considered.3 

IV.  REMEDIES.  —  A.  Remedies  Generally.  —  The  protection 
guaranteed  by  the  due  process  of  law  amendments  would  be  nullified, 
if,  on  an  invasion  of  such  rights,  a  speedy  and  efficient  remedy  for  the 
wrong  was  not  provided.  In  all  matters  of  controversy  between  the 
government  and  the  individual,  he  has  a  remedy  for  the  protection 
of  his  fundamental  rights.* 


99.  Mallett  r.  North  Carolina,  181 
U.  S.  5S9,  21  Sup.  Ct.  730,  45  L.  ed. 
1015;  Thompson  v.  Utah,  170  U.  S. 
343,  18  Sup.  Ct.  620,  42  L.  ed.  1001 ; 
Gibson  r.  Mississippi,  162  U.  S.  565, 
16  Sup.  Ct.  904,  40  L.  ed.  1075;  Duncan 
V.  Missouri,  152  U.  S.  377,  14  Sup.  Ct. 
570,  38  L.  ed.  485;  Hopt  v.  Utah,  110 
U.  S.  574,  2  Sup.  Ct.  202,  28  L.  ed. 
262;  Kring  v.  Missouri,  107  U.  S.  221, 
2  Sup.  Ct.  443,  27  L.  ed.  506. 

1.  At  common  law,  no  matter  how 
grave  the  offense  of  which  the  accused 
was  convicted,  there  was  no  right  of 
review,  so  that  the  granting  or  refus- 
ing of  such  review  does  not  involve  the 
due  process  of  law  amendments.  Reetz 
V.  Michigan,  188  U.  S.  505,  23  Sup.  Ct. 
390,  47  L.  ed.  563;  Hall  v.  Johnson,  186 
U.  S.  480,  22  Sup.  Ct.  943,  46  L.  ed. 
1259;  Murphy  v.  Massachusetts,  177 
U.  S.  155,  20  Sup.  Ct.  639,  44  L.  ed. 
711;  Kohl  r.  Lehlback,  160  U.  S.  293, 
16  Sup.  Ct.  304,  40  L.  ed.  432;  Andrews 
v.  Swartz,  156  U.  S.  272,  15  Sup.  Ct. 
389,  39  L.  ed.  422;  McKane  v.  Durston, 
153  U.  S.  684,  14  Sup.  Ct.  913,  38  L. 
ed.   867. 

2.  Bucklin  17.  United  States,  159  U. 
S.  680,  16  Sup.  Ct.  182,  40  L.  ed.  304; 
De  Lemos  v.  United  States,  107  Fed. 
121,  46  C.  C.  A.  196. 

3.  Baldwin  V.  Kansas,  129  U.  S.  52, 
9  Sup.  Ct.  193,  32  L.  ed.  640;  Brooks 
i\  Missouri,  124  U.  S.  394,  8  Sup.  Ct. 
443,  31  L.  ed.  454.  See  King  v.  West 
Virginia,  216  U.  S.  92,  30  Sup.  Ct.  225, 
54  L.   ed.   396. 
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Thus  the  court  will  not  inquire  as 
to  whether  or  not  a  forcible  abduction 
from  a  foreign  country  was  a  defense. 
In  re  Johnson,  167  U.  S.  120,  17  Sup. 
Ct.  735,  42  L.  ed.  105;  Ker  r.  Illinois, 
119  U.  S.  436,  7  Sup.  Ct.  225,  30  L. 
ed.  421. 

Nor  as  to  the  legality  of  imprison- 
ment under  a  state  statute.  Yick  Wo 
v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct. 
1064,  30  L.  ed.  220;  Ex  parte  McMinn, 
110   Fed.  954. 

Nor  that  a  sentence  by  a  state  court 
is  void  for  excess.  In  re  Graham,  138 
U.  S.  461,  11  Sup.  Ct.  363,  34  L.  ed. 
1051. 

4.  Kessler  v.  Treat,  205  U.  S.  33, 
27  Sup.  Ct.  434,  51  L.  ed.  695;  Wilson 
v.  Shaw,  204  U.  S.  24,  27  Sup.  Ct.  233, 
51  L.  ed.  351;  Beavers  v.  Henkel,  194 
U.  S.  73,  24  Sup.  Ct.  605,  48  L.  ed. 
882;  Monongahela  Nav.  Co.  V.  United 
States,  148  U.  S.  312,  13  Sup.  Ct.  622, 
37  L.  ed.  463. 

The  party  affected  is  entitled  to  go 
into  all  the  courts  and  to  call  into  action 
all  the  powers  of  the  courts  necessary 
to  administer  the  remedies  that  such 
party,  as  a  citizen  and  unit  of  the 
government,  has  enacted  for  protection. 
The  right  is  inalienable.  Doyle  V.  Con- 
tinental Ins.  Co.,  94  U.  S.  535,  24  L. 
ed.  148;  Home  Ins.  Co.  v.  Morse,  20 
Wall.  (U.  S.)  445,  22  L.  ed.  365. 

"The  right  to  invoke  protection  is 
the  essence  of  civil  liberty."  Mar- 
bury  r.  Madison,  1  Cranch  (U.  S.)  137, 
163^  2  L.  ed.  60. 
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B.  Remedies  Against  the  Federal  Government.  —  As  between 
the  federal  government  and  the  individual,  while  it  will  not  permit 
a  suit  against  it,  for  a  wrong  done  through  its  officers,5  it  now  affords 
relief  to  the  party  affected,  through  the  court  of  claims,  in  matters  of 
contract.0 

C.  Remedies  Against  Officers.  —  A  suit  by  the  individual, 
against  one  defending  on  the  ground  that  he  acted  in  behalf  of  the 
government,  is,  nevertheless,  a  suit  against  an  individual  defendant.7 

D.  Remedies  Against  a  State.  —  In  legal  controversies  the  in- 
dividual stands  in  the  same  relative  position  to  the  state  of  his  resi- 
dence as  he  does  to  the  federal  government,  and  his  rights  as  against 
the  state,  do  not  differ,  in  kind,  from  those  against  the  federal  gov- 
ernment. But  a  state  is  not  suable  in  its  own  courts  without  its  con- 
sent ;8  nor  can  it  be  sued  in  the  federal  courts,9  nor  by  the  citizens 


5.  Hill  v.  United  States,  149  U.  S. 
593,  13  Sup.  Ct.  1011,  37  L.  ed.  862. 

6.  United  States  v.  Cornell  Steam- 
boat Co.,  202  U.  S.  134,  26  Sup.  Ct. 
648,  50  L.  ed.  987;  Harley  v.  United 
States,  198  U.  S.  229,  25  Sup.  Ct.  634, 
49  L.  ed.  1029;  District  of  Columbia 
v.  Barnes,  197  U.  S.  146,  25  Sup.  Ct. 
401,  49  L.  ed.  699;  Eussell  v.  United 
States,  182  U.  S.  516,  21  Sup.  Ct.  899, 
45  L.  ed.  1210;  Dooley  v.  United  States, 
182  U.  S.  222,  21  Sup.  Ct.  762,  45  L. 
ed.  1074;  United  States  v.  Berdan,  etc. 
Co.,  156  U.  S.  552,  15  Sup.  Ct.  420, 
39  L.  ed.  530;  Schillinger  v.  United 
States,  155  U.  S.  163,  15  Sup.  Ct.  85, 
39  L.  ed.  108;  United  States  v.  Jones, 
131  U.  S.  1,  9  Sup.  Ct.  669,  33  L.  ed. 
90;  Ford  v.  United  States,  116  U.  S. 
213,  6  Sup.  Ct.  360,  29  L.  ed.  608; 
Langford  V.  United  States,  101  U.  S. 
341,  25  L.  ed.  1010. 

The  court  of  claims  has  jurisdiction 
when  the  government  takes  private 
property  upon  an  implied  contract  to 
compensate  the  owner  of  the  property 
taken.  Hill  v.  United  States,  149  U.  S. 
593,  13  Sup.  Ct.  1011,  37  L.  ed.  862; 
United  States  v.  Jones,  131  U.  S.  1,  9 
Sup.  Ct.  669,  33  L.  ed.  90;  Langford  v. 
United  States,  101  U.  S.  341,  25  L.  ed. 
1010;  Gibbons  v.  United  States,  8  Wall. 
(U.   S.)    269,   19   L.   ed.   453. 

And  it  is  not  material  that  there 
were  no  formal  proceedings  instituted 
by  the  government  to  condemn  the 
property.  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  5  Sup.  Ct. 
306,  28  L.  ed.  846. 

But  where  the  government  takes  the 
property  by  claim  of  title  in  itself,  the 
taking    is    a    tort    only,    and    over    tliis 


the  court  of  claims  has  no  jurisdiction. 
United  States  v.  Lynah,  188  U.  S.  445, 
23  Sup.  Ct.  349,  47  L.  ed.  539;  Hill  v. 
United  States,  149  U.  S.  593,  13  Sup. 
Ct.  1011,  37  L.  ed.  862;  Langford  V. 
United  States,  101  U.  S.  341,  25  L. 
ed.  1010. 

7.  Tindal  v.  Wesley,  167  U.  S.  204, 
17  Sup.  Ct.  770,  42  L.  ed.  137;  United 
States  v.  Lee,  106  U.  S.  196,  1  Sup.  Ct. 
240,  27  L.  ed.  171.  See  Chicago,  etc. 
R.  Co.  v.  Chicago,  166  U.  S.  226,  17 
Sup.  Ct.  581,  41  L.  ed.  979;  Belknap 
v.  Schild,  161  U.  S.  10,  16  Sup.  Ct. 
443,  40  L.  ed.  599;  South  Carolina  v. 
Wesley,  155  U.  S.  542,  15  Sup.  Ct.  230, 
39  L.  ed.  254;  Hill  v.  United  States, 
149  U.  S.  593,  13  Sup.  Ct.  1011,  37  L. 
ed.  862;  Stanley  v.  Schwalby,  147  U.  S. 
508,  13  Sup.  Ct.  418,  37  L.  ed.  259; 
Cunningham  v.  Macon,  etc.  R.  Co.,  109 
U.  S.  446,  3  Sup.  Ct.  292,  609,  27  L.  ed. 
992;  United  States  v.  Peters,  5  Cranch 
(U.  S.)  115,  3  L.  ed.  53. 

8.  Cunningham  v.  Macon,  etc.  R.  Co., 
109  U.  S.  446,  3  Sup.'  Ct.  292,  609,  27 
L.  ed.  992;  Board  of  Liquidation  v.  Mc- 
Comb,  92  U.  S.  531,  23  L.  ed.  623; 
Bank  of  Washington  v.  Arkansas,  20 
How.  (U.  S.)  530,  15  L.  ed.  993;  Beers 
r.  Arkansas,  20  How.  (U.  S.)  527,  15 
L.  ed.  991;  Briscoe  v.  Bank  of  Ken- 
tucky, 11  Pet.  (U.  S.)  257,  9  L.  ed. 
709. 

9.  Const.  U.  S.  Amendment  XI; 
Graham  v.  Folsom,  200  U.  S.  248,  26 
Sup.  Ct.  245,  50  L.  ed.  464;  Coulter 
v.  Louisville,  etc.  R.  Co.,  196  U.  S. 
599,  25  Sup.  Ct.  342,  49  L.  ed.  615; 
Prout  v.  Starr,  188  U.  S.  537,  23  Sup. 
ct.  398,  47  L.  ed.  584;  Pennoyer  v. 
McConnaughy,    140    U.    S.    1,    11    Sup. 
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of  another  state,  nor  by  citizens  nor  subjects  of  any  foreign  state.10 

E.  Remedies  Protected.  —  The  immunity  from  suit,  enjoyed  by 
the  federal  and  state  governments,  does  not  nullify  the  due  process 
of  law  amendments.  While  the  suit  cannot  be  maintained  against 
the  state,  the  individual  is  not  prevented  from  resisting  unconstitu- 
tional invasions  of  his  fundamental  rights,  nor  from  bringing  action 
against  any  person,  even  though  such  person  represents  the  govern- 
ment, who  seeks  to  invade  his  fundamental  rights.11 

F.  Conditions  and  Limitations  op  the  Remedy.  —  While  justice 
is  to  be  obtained  freely  and  without  delay,  and  the  courts  must  always 
be  opened  to  the  person  aggrieved,  nevertheless,  such  reasonable  delay 
as  is  necessary  to  a  due  consideration  of  the  case  by  the  court,12  reason- 


Ct.  699,  35  L.  ed.  363;  Hans  V.  Louisi- 
ana, 134  U.  S.  1,  10  Sup.  Ct.  504,  33 
L.  ed.  842;  In  re  Ayers,  123  U.  S. 
443,  8  Sup.  Ct.  164,  31  L.  ed.  216; 
Hagood  l?.  Southern,  117  U.  S.  52,  6 
Sup.  Ct.  608,  29  L.  ed.  805;  Louisiana 
v.  Jumel,  107  U.  S.  711,  2  Sup.  Ct. 
128,  27  L.  ed.  448. 

10.  Smith  v.  Reeves,  178  U.  S.  436, 
20  Sup.  Ct.  919,  44  L.  ed.  1140;  Fitts 
v.  McGhee,  172  U.  S.  516,  19  Sup.  Ct. 
269,  43  L.  ed.  535;  North  Carolina  v. 
Temple,  134  U.  S.  22,  10  Sup.  Ct.  509, 
33  L.  ed.  849;  Hans  v.  Louisiana,  134 
U.  S.  1,  10  Sup.  Ct.  504,  33  L.  ed.  842. 
But  a  state  may  be  sued  by  another 
state,  or  it  may  sue  another  state,  in 
any  instance  where  it  trespasses  upon 
or  is  trespassed  upon  by  another  state, 
to  protect  its  sovereignty,  its  property 
and  the  health  and  well-being  of  its 
people.  See  Kansas  v.  Colorado,  206 
U.  S.  46,  27  Sup.  Ct.  655,  51  L.  ed.  956; 
Missouri  v.  Illinois,  200  U.  S.  496,  26 
Sup.  Ct.  268,  50  L.  ed.  572,  s.  c.  202 
U.  S.  598,  26  Sup.  Ct.  713,  50  L.  ed. 
1160;  South  Dakota  v.  North  Carolina, 
192  U.  S.  286,  24  Sup.  Ct.  269,  48  L. 
ed.  448. 

See  also  Ehode  Island  V.  Massachu- 
setts, 12  Pet.  (U.  S.)  657,  9  L.  ed. 
1233;  Cohens  V.  Virginia,  6  Wheat.  (U. 
S.)   266,  5  L.  ed.  257. 

11.  U.  S. — Mississippi  R.  Co.  V. 
Illinois  Cent.  R.  Co.,  203  U.  S.  335, 
27  Sup.  Ct.  90,  51  L.  ed.  209;  McNeill 
v.  Southern  R.  Co.,  202  U.  S.  543,  26 
Sup.  Ct.  722,  50  L.  ed.  1142;  Barney 
v.  City  of  New  York,  193  U.  S.  430, 
24  Sup.  Ct.  502,  48  L.  ed.  737;  Prout 
V.  Starr,  188  U.  S.  537,  23  Sup.  Ct. 
389,  47  L.  ed.  584;  Fitts  v.  McGhee, 
172  U.  S.  516,  19  Sup.  Ct.  269,  43  L. 
ed.  535;  Smyth  v.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  418,  42  L.   ed.  819;   Tindal 
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v.   Wesley,   167  U.   S.   204,  17   Sup.  Ct. 
770,  42  L.  ed.  137;  Scott  v.  Donald,  165 
U.    S.    58,    68,    17    Sup.    Ct.    265,    41    L. 
ed.  632;  Reagan  v.  Farmers'  Loan,  etc. 
Co.,    154   U.   S.    362,    14    Sup.    Ct.    1047, 
38  L.   ed.   1014;   In  re  Tyler,   149  U.  S. 
164,    190,    13    Sup.    Ct.    785,    37    L.    ed. 
689;     Pennoyer    v.    McConnaughy,    140 
U.  S.  1,  11  Sup.  Ct.  699,  35  L.  ed.  363; 
McGahey    v.    Virginia,    135    U.    S.    662, 
10  Sup.  Ct.  972,  34  L.  ed.  304;  Hans  v. 
Louisiana,  134  U.  S.   1,  20,  21,  10  Sup. 
Ct.  504,  33  L.  ed.  842;  Virginia  Coupon 
Cases,  114  U.  S.  269,  270,  307,  309,  311, 
5  Sup.  Ct.  903,  923,  925,  928,  931,  932, 
962,   1020,   29   L.   ed.   185;    Cunningham 
v.    Macon,    etc.   R.   Co.,   109    U.   S.    446, 
3    Sup.    Ct.    292,    609,    27    L.    ed.    992; 
United  States  r.  Lee,  106  U.  S.  196,  1 
Sup.   Ct.   240,   27   L.   ed.   171;   Litchfield 
v.   Webster   County,   101    U.   S.    773,   25 
L.  ed.  925;  Board  of  Liquidation  v.  Mc- 
Comb,    92    U.    S.    531,    23    L.    ed.    623; 
Davis  V.  Gray,  16  Wall.  203,  21  L.   ed. 
447;  Tomlinson  v.  Branch,  15  Wall.  460, 
21   L.  ed.  189;  Osborn  v.  United  States 
Bank,    9    Wheat.    738,    6    L.    ed.    204. 
Ala.— Thomas   v.    Bibb,     44     Ala.     721. 
Kan. — Hanson    v.    Krehbiel,     68     Kan. 
670,    75    Pac.    1041,    104    Am.    St.    Rep. 
422,.  64   L.    R.    A.    790.      Mich. — Ehlers 
v.  Stoeckle,  37  Mich.  261.     Neb.— God- 
dard  V.   City   of   Lincoln,   68   Neb.   594, 
96  N.  W. '273.     N.  D.— Carruth  v.  Tay- 
lor, 8  N.  D.  166,  77  N.  W.  617. 

12.  Ala. — Martin  V.  Martin,  25  Ala. 
201,  208,  requiring  criminal  prosecu- 
tions before  civil  action  to  recover 
stolen  property  is  not  unreasonable. 
Colo.— Cunningham  r.  City  of  Denver, 
23  Colo.  18,  45  Pac.  356.  Conn.- 
Shalley  V.  Danbury,  etc.  Co.,  64  Conn. 
381,  30  Atl.  135.  N.  Y.— MacMullen 
V.  City  of  Middletown.  187  N.  Y.  37, 
79    N."  E.    863.      Okla.— Rea    v.    Street, 
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able  regulations  as  to  costs  and  fees,13  reasonable  restrictions  upon  ap- 
peals and  writs  of  error,14  are  all  matters  within  legislative  control, 
and  the  reasonable  exercise  of  such  powers  does  not  deny  due  process 
of  law  to  the  parties  affected.15 

G.  Provisional  Remedies  in  Criminal  Accusations.  —  Certain 
provisional  remedies  are-  generally  provided  by  law  for  persons  under 
arrest,  such  as  bail  and  the  right  to  the  writ  of  habeas  corpus.  Where 
the  provisional  remedy  is  a  matter  of  discretion,  it  involves  no  ques- 
tion of  due  process  of  law,  but  where  it  is  a  matter  of  substantive  law, 
its  violation  involves  the  due  process  amendments.  Thus  the  con- 
stitution of  the  United  States  and  nearly  all  the  states,  provide,  that 
a  person  under  arrest  is  entitled  to  bail,  pending  the  hearing  or  trial 
of  the  charge,  and  during  appellate  procedure.16 


3  Okla.  Crim.  276,  105  Pac.  384;  Ex 
parte  Ellis,  3  Okla.  Crim.  220,  105  Pac. 
184.  Ore. — Hough  v.  Porter,  51  Ore. 
318,  102  Pac.  728.  Wis.— McKibben  v. 
Amory,  89  Wis.  607,  62  N.  W.  416, 
providing  that  notice  of  injuries  must 
be  given  to  municipalities  is  not  an  un- 
reasonable  regulation  of  the  remedy. 

13.  Ala. — Swann  v.  Kidd,  79  Ala. 
431.  Ind.— Henderson  v.  State,  137 
Ind.  t552,  36  N.  E.  257,  24  L.  E.  A. 
469.  La. — Grinage  r.  Times-L>em.  Pub. 
Co.,  107  La.  121,  31  So.  682.  Md. 
Knee  v.  Baltimore,  etc.  Co.,  87  Md. 
623,  40  Atl.  890,  42.  L.  R.  A.  363; 
United  States  v.  State,  79  Md.  63,  28 
Atl.  768.  Minn. — Willard  v.  Redwood 
County,  22  Minn.  61.  Mo.— Eckrich 
v.  St.  Louis,  etc.  Co.,  176  Mo.  621,  75 
S.  W.  755,  98  Am.  St.  #ep.  517,  67 
L.  R.  A.  1911.  Ore.— Northern  Coun- 
ties, etc.  v.  Sears,  30  Ore.  388,  41  Pac. 
931;  Bailey  v.  Frush,  5  Ore.  136.  B.  I. 
Merrill  v.  Bowler,  20  R.  I.  226,  38  Atl. 
114;  Perce  v.  Hallett,  13  R.  I.  363; 
Conley  v.  Woonsocket  Inst.,  11  R.  I. 
147.  Tenn. — Harrison  v.  Willis,  7 
Heisk.  35,  19  Am.  Rep.  604.  Tex. 
Union  Cent.  Life  Ins.  Co.  v.  Chowing, 
86  Tex.  654,  26  S.  W.  982,  24  L.  R.  A. 
504. 

But  see  contra,  Pacific  Mut.  Life  Ins. 
Co.  v.  Van  Fleet,  47  Colo.  401,  107 
Pac.  1087. 

14.  Ark. — Ex  parte  Allis,  12  Ark. 
101.  Cal.— People  v.  Fowler,  9  Cal. 
85.  Colo. — People  v.  Richmond,  16 
Colo.  274,  26  Pac.  929.  Ind.— Lake 
Erie,  etc.  Co.  V.  Watkins,  157  Ind.  600, 
62  N.  E.  443.  Mich.— State  v.  Iron 
Cliffs  Co.,  54  Mich.  350,  20  N.  W.  493. 
Mo.— City  of  St.  Louis  v.  Marchel,  99 
Mo.  475,  12  S.  W.  1050.  Mont.— Klein- 
schmidt  v.  McAndrews,  4  Mont.  8,  223, 


5  Pac.  281,  2  Pac.  286.  Neb.— Sothman 
V.  State,  66  Neb.  302,  92  N.  W.  303; 
Schmidt  V.  Boyle,  54  Neb.  387,  74  N. 
W.  964;  Moise  r.  Powell,  40  Neb.  671, 
59  N.  W.  79.  N.  Y.— In  re  Lent,  47 
App.  Div.  349,  66  N.  Y.  Supp.  227. 
Ore. — Kadderly  v.  City  of  Portland,  44 
Ore.  118,  74  Pac.  710,  75  Pac.  222. 
S.  D.— McClain  v.  Williams,  10  S.  D. 
332,  73  N.  W.  -72,  43  L.  R.  A.  287. 
Tenn. — City  of  Chattanooga  V.  Keith, 
115  Tenn.  588,  94  S.  W.  62.  W.  Va. 
Fleshman  v.  McWhorter,  54  W.  Va.  161, 
46  S.  E.  116.  Wyo.— Mau  v.  Stoner, 
14   Wyo.   183,   83   Pac.   218. 

15.  La. — State  ex  rel.  Labauve  v. 
Michel,  121  La.  374,  46  So.  430.  Md. 
Laurel  Canning  Co.,  etc.  v.  Baltimore, 
etc.  Co..  115  Md.  638,  81  Atl.  126. 
R.  I.— nenry  v.  Cherry  &  Webb,  30 
R.  I.  13,  73  Atl.  97.  Tex.— Bonner  v. 
Belsterling,  137  S.  W.  1154,  138  S.  W. 
571. 

16.  Bail. — In  the  federal  courts  a 
person  who  is  arrested  under  a  charge 
of  a  criminal  offense  against  the  United 
States,  where  such  offense  is  not  pun- 
ishable with  death,  has  the  right  by 
statute  to  be  admitted  to  bail.  Hudson 
V.  Parker,  156  U.  S.  277,  15  Sup.  Ct. 
450,  39  L.  ed.  424;  United  States  V. 
Barber,  140  U.  S.  164,  11  Sup.  Ct.  749, 
35  L.  ed.  396,  1  Fed.  Ann.  St.  §1015; 
Clawson  v.  United  States,  113  U.  S.  143, 
5  Sup.  Ct.  393,  28  L.  ed.  957;  Ex  parte 
Bollman,  4  Cranch  (U.  S.)  75,  2  L. 
ed.  554. 

As  to  procedure,  United  States  com- 
missioners have  authority  to  take  bail. 
Hunt  V.  United  States,  166  U.  S.  424, 
17  Sup.  Ct.  609,  41  L.  ed.  1063,  4  Fed. 
Ann.  St.  §945;  United  States  v.  Jones, 
134  U.  S.  483,  10  Sup.  Ct.  615,  33  L. 
ed.  1007. 
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The  great  writ  of  right  is  habeas  corpus,  which  is  always  and  im- 
mediately available  for  the  liberation  of  those  who  are  imprisoned 
without  sufficient  cause.17 


And  where  a  conviction  is  set  aside 
the  defendant  may  be  admitted  to  bail 
in  the  federal  courts,  even  though  he 
has  entered  upon  his  sentence.  Basset 
v.  United  States,  9  Wall.  (U.  S.)  38, 
19  L.  ed.  548. 

Pending  appeal,  bail  is  allowed  (Mc- 
Kane  v.  Durston,  153  U.  S.  684,  14  Sup. 
Ct.  913,  38  L.  ed.  867),  and  mandamus 
will  lie  to  compel  admission  to  bail 
in  a  proper  case  (Hudson  v.  Parker, 
156  U.  S.  277,  15  Sup.  Ct.  450,  39  L. 
ed.  424). 

Under  the  constitution  of  nearly  all 
the  states  bail  is  a  matter  of  right 
even  in  capital  cases,  unless  the  proof 
of  guilt  is  evident  or  the  presumption 
great.  Ala. — Ex  parte  Vaughn,  44  Ala. 
417;  Ex  parte  Bryant,  34  Ala.  270. 
Fla.— Finch  v.  State,  15  Fla.  633.  HI. 
Foley  v.  People,  1  111.  57.  Mo. — Shore  v. 
State,  6  Mo.  640.  Pa.— Com  v.  Keeper 
of  Prison,  2  Ashm.  227.  Tex.— Drury 
v.  State,  25  Tex.  45. 

17.  Ex  parte  Watkins,  3  Pet.  (U  S.) 
193,  7  L.  ed.  650. 

In  federal  courts  the  statute  requires 
the  facts  of  detention  to  be  set  forth, 
in  what  custody  and  under  what  claim, 
if  known.  Rev.  St.,  §754;  Terlinden  v. 
Ames,  184  U.  S.  270,  22  Sup.  Ct.  4S4, 
46  L.  ed.  534;  Ex  parte  Terry,  128  U. 
S.  289,  9  Sup.  Ct.  77,  32  L.  ed.  405. 
As  to  absence  of  application,  see  Ex 
parte  Virginia,  100  U.  S.  339,  25  L.  ed. 
676;  Ex  parte  Jackson,  96  U.  S.  727, 
24  L.  ed.  877.  The  petition  should  be 
in  writing   (Ex  parte  Terry,  128  U.   S. 
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289,  9  Sup.  Ct.  77,  32  L.  ed.  405),  and 
signed  and  verified,  and  pray  that  peti- 
tioner be  discharged  from  custody  (In 
re  Snow,  120  U.  S.  274,  7  Sup.  Ct.  556, 
30  L.  ed.  658).  And  where  an  inferior 
court  acts  in  excess  of  or  in  abuse  of 
discretion,  mandamus  will  lie  to  compel 
the  issuance  of  the  writ.  Virginia  v. 
Paul,  148  U.  S.  107,  13  Sup.  Ct.  536, 
37  L.  ed.  386;  Ex  parte  Virginia,  100 
U.  S.  313,  25  L.  ed.  667.  The  court 
must  proceed  in  a  summary  way  to 
dispose  of  the  question  as  law  and 
justice  may  require.  Storti  v.  Massa- 
chusetts, 183  U.  S.  138,  22  Sup.  Ct.  72, 
46  L.  ed.  120. 

In  state  courts  the  writ  is  issued  to 
inquire  into  any  illegal  or  unauthorized 
restraint  of  liberty,  no  matter  by  whom 
the  restraint  is  exercised,  unless  under 
authority  of  the  United  States.  In 
such  proceedings  questions  of  the  con- 
stitutionality of  law  are  now  generally 
considered.  See:  Fla. — Ex  parte  Pitts, 
35  Fla.  149,  17  So.  76.  Oa.— Stroup 
V.  Pruden,  104  Ga.  721,  30  S.  E.  948. 
Mo. — Ex  parte  Neet,  157  Mo.  527,  57 
S.  W.  1025;  Ex  parte  Smith,  135  Mo. 
223,  36  S.  W.  628.  Nev.—  Ex  parte 
Dela,  25  Nev.  346,  60  Pac.  217.  N.  Y. 
People  v.  Durston,  119  N.  Y.  569,  24 
N.  E.  6,  7  N.  Y.  Crim.  364,  7  N.  Y. 
Supp.  813;  People  v.  Gill,  85  App.  Div. 
192,  83  N.  Y.  Supp.  135.  Okla.— Matter 
of  Patswald,  5  Okla.  789,  50  Pac.  139. 
Wis.— In  re  Stittgen,  110  Wis.  625,  86 
N.  W.  563.  Wyo.—  Bandy  v.  Helm,  10 
Wyo.  167,  67  Pac.  979. 

See  the   title   "Habeas  Corpus." 
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I.  DUPLICITY  DEFINED  AND  ILLUSTRATED.  —  Duplicity 
has  been  defined  as  the  joinder  of  different  grounds  of  action  or 
defenses  to  enforce  or  defeat  a  single  right.1 

At  common  law  one  of  the  fundamental  principles,  if  not  the  funda- 
mental principle,  of  formal  pleading  was  that  the  controversy  between 
the  parties  to  an  action  should,  by  a  series  of  pleadings,  be  reduced 
to  a  single  proposition,  alleged  by  one  and  denied  by  the  other.2  A 
single  count  in  a  declaration  must  set  out  but  one  cause  of  action, 
and  but  one  defense  must  be  set  up  to  each  count.3 

In  equity  if  the  plea  (which  alone  is  subject  to  the  rule)  sets  up 
more  than  a  single  defense,  it  violates  the  rule.4 

Illustrations.  —  So  a  declaration  is  double  which  in  one  count  sets 
up  several  distinct  and  separate  breaches  of  duty  on  the  part  of  the 
defendant,  any  of  which,  if  proved,  would  be  sufficient  to  support  a 
verdict  for  plaintiff/'     It  is  a  violation  of  the  rule  to  claim  the  pay- 


1.  Sloss-Sheffield  Steel,  etc.  Co.  v. 
Smith,   166  Ala.   437,  52  So.  3S. 

"Duplicity  iu  a  declaration  consists 
in  joining  in  one  and  the  same  count 
different  grounds  of  action,  of  differ- 
ent natures,  or  of  the  same  nature,  to 
enforce  only  a  single  right  of  recov- 
ery." Will's  Gould  PL  402,  quoted  in 
People's  Nat.  Bank  r.  Niekerson,  106 
Me.  502,   76   Atl.  937. 

"A  double  plea  is  one  which  con- 
sists of  several  distinct  and  independent 
matters,  alleged  to  the  same  point 
(that,  is,  to  the  whole,  or  to  one  and 
the  same  part,  of  the  demand  or  de- 
fence), and  requiring  different  an- 
swers."    Will's  Gould    PL,  327. 

"The  curious  rule  which  in  later 
days  will  confine  a  man  to  a  single 
'plea  in  bar'  appears  already  in  Brac- 
ton,  justified  by  the  remark  that  a 
litigant  must  not  use  two  staves  to 
defend  himself  withal."  2  Pollock  & 
Maitland's  Hist.   Eng.  Law  616. 

As  used  in  the  Missouri  statute  (Eev. 
St.  1899,  §613)  the  word  "duplicity" 
is  synonvmous  with  multifariousness. 
Scott  v.  Taylor,  231  Mo.  654,  132  S.  W. 
1149. 

2.  "All  experience  has  shown  that 
the  trial  by  jury  is  best  adapted  to 
direct  issues,  stript  of  extrinsic  and 
unnecessary  matters.  These  are  best 
obtained  by  truth  and  certainty  in 
pleading.  Lord  C.  J.  Hobart  said, 
more  than  two  centuries  since,  that 
truth  is  the  goodness  and  virtue  of 
pleading,  and  certainty  the  beauty  and 
grace    of    it.      (Slade    v.     Drake,    Hob. 
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295)."     Boyce  V.   Brown,   7   Barb.    (N. 
Y.)    80,  86. 
See  the   titles   "Denials;"    "Issue." 

3.  Schwindt  v.  Lane  Potter  Lumb. 
Co.,  40  Mont.  537,  107  Pac.  818,  135 
Am.  St.  Kep.  639,  641. 

"The  conditions  and  qualities  of  a 
plea  .  .  .  are  that  it  be  single 
and  containing  only  one  matter;  for 
duplicity  begets  confusion."  3  Bl. 
Com.  *308. 

To  state  several  causes  of  action 
upon  different  contracts  in  one  count 
is  a  gross  violation  of  the  rule  against 
duplicity.  Blome  V.  Wahl-Henius  Inst., 
150  111.  App.  164. 

4.  "The  defense  proper  for  a  plea 
is  such  as  reduces  the  cause,  or  some 
part  of  it,  to  a  single  point,  and  from 
thence  creates  a  bar  to  the  suit,  or  to 
the  part  of  it  to  which  the  plea  ap- 
plies."    1   Dan.   Ch.   PL   &   Pr.   *603. 

See  the  title  "Equity  Jurisdiction 
and  Procedure." 

5.  In  Ferguson  v.  National  Shoe- 
makers, 108  Me.  189,  79  Atl.  469,  471, 
it  was  alleged  that  the  "  'board  was 
thrown  or  jumped  upwards  from  the 
saw  table  because  of  the  conditions 
hereinbefore  set  forth;'  and  the  con- 
ditions which  had  been  'hereiubefore 
set  forth,  ...  to  the  great  care- 
lessness and  negligence  of  the  defend- 
ant,' were  (1)  dullness  of  the  saw 
teeth;  (2)  irregularity  in  the  set  of 
the  saw  teeth;  and  (3)  failure  of  the 
defendant  to  give  the  plaintiff  neces- 
sary instructions  how  to  operate  the 
saw.     Each  of  these  three  breaches  of 
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ment  of  the  same  sum  of  money  on  two  distinct  and  inconsistent  sets 
of  facts,6  or  to  commingle  inconsistent  statements  of  fact  in  the  same 
count  or  complaint,  as  wilful  injury  with  simple  neglect.7 

A  defense  that  time  had  been  extended  on  a  note  for  valuable  con- 
sideration without  consent  of  the  guarantor,  and  that  the  note  had 
been  paid,  is  double.8 

Insufficient  Cause  of  Action  or  Defense.  —  It  has  been  held  that  a  dec- 
laration is  bad  for  duplicity  though  one  cause  is  demurrable.0    And 


duty  thus  alleged  might  require  a  spe- 
cific and  distinct  answer,  and  different 
evidence  to  meet  it.  Each,  if  proven 
by  the  plaintiff,  might,  constitute  a 
complete  cause  of  action.  Each  of 
them  should  therefore  be  made  the  sub- 
ject of  a  separate  count,  if  the  plaintiff 
intends  to  rely  upon  it.  The  case  of 
People's  National  Bank  v.  Nickerson, 
106  Me.  502,  76  Atl.  937,  is  clearly 
distinguishable." 

In  McGraw  v.  Paper  Co.,  97  Me.  343, 
54  Atl.  762,  the  court  said:  "There 
may  be  cases  of  a  complicated  machine 
where  it  may  not  be  practicable  or 
even  possible  to  allege  with  certainty 
the  identical  defect  causing  the  injury; 
but  even  in  such  cases  it  may  be 
stated  in  sufficiently  specific  terms  to 
indicate  to  the  defendant  the  charge 
he  is  called  upon  to  meet,  or  the  diffi- 
culty may  be  obviated  by  several 
counts,  with  such  variations  as  circum- 
stances may  require."  See  Ferguson 
v.  National  Shoemakers,  108  Me.  189, 
79  Atl.  469,  470. 

"Duplicity,  or  double  pleading,  con- 
sists in  alleging  for  one  purpose  or 
object,  two  or  more  distinct  grounds 
of  complaint,  when  one  of  them  would 
be  effectual  in  law  as  both,  or  all." 
Sprouse  v.  Com.,  81  Va.  374,  376. 

6.  Where  the  plaintiff  demanded 
money,  advanced  to  defendant  to  pur- 
chase stock,  on  the  ground  that  the 
stock  had  never  been  issued,  and  on 
the  ground  that  the  defendant  had 
agreed  to  purchase  it  from  the  plaintiff, 
the  rule  was  violated.  Harris  v.  Wil- 
cox, 7  Ga.  App.  121,  66  S.  E.  380. 

7.  Ala. — Verner  v.  Alabama  G.  S. 
E.  Co.,  103  Ala.  574,  15  So.  872.  Ky. 
Schoolcraft's  Admr.  r.  Louisville  &  N. 
R.  Co.,  92  Ky.  233,  17  S.  W.  567,  14 
L.  R.  A.  579.  S.  C— Schumpert  V. 
Southern  R.  Co.,  65  S.  C.  332,  43  S.  E. 
813,  95   Am.  St.   Rep.  802. 

In  general  under  the  code  a  com- 
plaint   should    not    set    up    inconsistent 


causes  of  action  in  the  alternative  or 
disjunctive.  Hunter  v.  Philadelphia  B. 
&  W.  Co.    (Del.),  75  Atl.  962. 

"While  a  single  count  may  contain 
several  distinct  and  independent  aver- 
ments, each  presenting  a  substantial 
cause  of  action,  these  should  not  be 
alleged  by  disjunctive  or  alternative 
averments;  that  is  to  say,  that  the 
cause  of  action  consists  either  of  the 
one  or  the  other  alternative."  Sloss- 
Sheffield  Steel,  etc.  Co.  u.  Smith,  166 
Ala.  437,  52  So.  38. 

"A  complaint  should  not  proceed  up- 
on a  purpose  to  make  it  good  as  a 
complaint  for  either  an  injury  through 
negligence  or  wilful  injury,  or  upon  a 
purpose  to  make  it  good  for  an  injury 
both  wilfully  and  negligently  caused." 
Kalen  v.  Terre  Haute,  etc.  R.  Co.,  18 
Ind.  App.  202,  47  N.  E.  694,  63  Am. 
St.  Rep.  343. 

Affidavit  of  Sequestration. — "We  are 
of  opinion  that  the  court's  judgment 
as  to  the  sequestration  was  right,  for 
the  sufficient  reason  that  separate  and 
distinct  grounds  were  stated  in  the 
affidavit  therefor  in  the  alternative. 
Clark  v.  Elmendorf  (Tex.  Civ.  App.), 
78  S.  W.  538."  Lester  v.  Ricks  (Tex. 
Civ.  App.),  140  S.  W.  395. 

8.  D.  M.  Osborn  Co.  v.  Walker,  73 
Minn.  52,  75  N.  W.  732. 

9.  "But  it  is  manifest  that  the 
declaration  in.  this  case  is  bad  for 
multiplicity.  It  states  two  distinct 
causes  of  action  in  one  count — one  for 
damages  to  the  interference  with 
plaintiff's  real  property,  and  the  other 
for  damage  to  reputation.  As  we  have 
seen,  the  first  is  a  good  cause  of  ac- 
tion; but  tin1  second,  which  seeks  to 
recover  for  'the  disgrace  and  disrepute 
into  which  plaintiff  was  brought  on  ac- 
count of  the  advertising  and  sale,'  etc., 
is  clearly  demurrable."  Remanded 
with  leave  to  amend.  Gora  V.  Cordon, 
87  Md.  368,  39  Atl.  1042,  40  L.  R.  A. 
382. 
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it  is  an  ancient  rule  that  "any  matter  which,  if  well  pleaded,  would 
make  a  pleading  double,  would  have  the  same  effect  though  ill 
pleaded."10  But  in  Alabama  a  bad  defense  combined  with  one  good 
in  law  does  not  render  the  pleading  double.11 

II.  WHAT  IS  PERMITTED.  —  A.  Separate  Counts.  —  At  com- 
mon law  it  was  permissible  to  join  in  one  suit  certain  classes  of  actions, 
where  the  similarity  of  proceedings  permitted.  Each  cause  of  action 
was  separately  stated  in  the  declaration  and  was  known  as  a  counts- 
Owing  to  the  strictness  of  the  rules  as  to  proof  and  the  consequent 
liability  to  variance,  it  early  became  the  practice  to  set  out  the  same 
demand  in  different  ways  as  though  each  count  were  a  distinct  cause 
of  action.13  Thus  a  count  on  a  written  contract  might  be  "joined" 
with  a  quant  inn  meruit  count,  so  that  if  the  plaintiff  failed  to  sustain 
his  action  on  the  written  contract  he  might  still  recover.14  This  fiction 
of  different  causes  of  action  joined  is  discountenanced  in  several  states 
under  the  codes,  and  setting  up  more  "counts"  than  there  are  causes 
of  action  is  there  declared  to  violate  the  rule.15    But  even  the  common 


10.  Will's  Gould  PI.,  334.  This  was 
decided  in  Blake  v.  Grove,  1  Sid.  175; 
and  is  sustained  by  the  case  of  Vaughan 
r.  Everts,  40  Vt.  526,  where  it  was 
said:  "It  is  not  necessary  each  [de- 
fense] should  be  sufficient  in  order  to 
render  the  plea  double." 

11.  "Where  the  plea  is  double,  and 
one  defense  set  up  is  good  and  the 
other  is  bad,  the  plea  is  not  subject  to 
demurrer  on  account  of  the  bad  de- 
fense attempted  to  be  set  up.  A  mo- 
tion to  strike  out  the  imperfect  part 
is  the  proper  practice.  Boiling  v.  Mc- 
Kenzie,  89  Ala.  476,  7  South.  658." 
Western  Union  Tel.  Co.  v.  Saunders, 
164  Ala.  234,  51  So.  176,  137  Am.  St. 
Kep.   35,  39. 

12.  "Where  a  plaintiff  has  several 
distinct  causes  of  action,  he  is  allowed 
to  pursue  them  cumulatively  in  the 
same  suit,  subject  to  certain  rules 
which  the  law  prescribes  as  to  joining 
such  demands  only  as  are  of  a  similar 
quality  or  character.  Thus  he  may  join 
a  claim  of  debt  on  a  bond  with  a  claim 
of  debt  on  simple  contract  and  pur- 
sue his  remedy  for  both  by  the  same 
action  of  debt."     Stephen  PI.  *267. 

See  the  title  "Declaration  and  Com- 
plaint. ' ' 

13.  "One  object  proposed,  in  insert- 
ing two  or  more  counts  in  one  declara- 
tion, when  there  is  in  fact  but  one  cause 
of  action,  is,  in  some  cases,  to  guard 
against  the  danger  of  an  insufficient 
statement  of  the  cause,  where  a  doubt 
exists  as  to  the  legal  sufficiency  of  one 
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or  another  of  two  or  more  different 
modes  of  declaring.  But  the  more 
usual  end  proposed,  in  inserting  more 
than  one  count,  in  such  a  case,  is  to 
accommodate  the  statement  of  .the 
cause,  as  far  as  may  be,  to  the  pos- 
sible state  of  the  proof  to  be  exhibited 
on  the  trial;  or  to  guard,  if  possible, 
against  the  hazard  of  the  proof's  vary- 
ing materially  from  the  statement  of 
the  cause  of  action;  so  that  if  one  or 
more  of  the  several  counts  should  not 
be  adapted  to  the  evidence,  some  other 
of  them  may  be  so."  Will's  Gould 
PL,  352,  citing  3  Bl.  Com.  295;  Raw- 
linson  v.  Shaw,  117  Mich.  5,  75  N.  W. 
138. 

14.  Muzzy  v.  Ledlie,  23  Wis.  445. 
See  the  title  "Assumpsit." 

15.  Gabrielson  v.  Hague,  etc.  Box 
Co.,  55  Wash.  342,  104  Pac.  635,  133 
Am.  St.  Rep.  1032,  quoting  Pomeroy's 
Code  Remedies   (3d  ed.),  576. 

A  single  cause  of  action  cannot  be 
set  forth  in  two  or  more  different 
forms  as  an  express  contract  and  on 
quantum  meruit.  Gabrielson  v.  Hague, 
etc.  Box  Co.,  supra;  Astin  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  143  Wis.  477,  128 
V    W.    265. 

"Whenever  the  facts  set  out  in  the 
petition  constitute  two  or  more  causes 
of  action,  the  facts  of  each  cause  of 
action  must  lie  separately  stated  and 
numbered.  Code  sec.  86."  These  sep- 
arate and  distinct  statements  of  causes 
of  action  may,  for  convenience,  be 
called  separate  counts.    Each  states  the 
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counts  are  allowed,  though  not  favored,  in  many  states  under  modern 
codes  and  practice  acts.16  And,  as  courts  have  said,  the  rule  is  one 
of  convenience  and  must  yield  to  necessity.  Where  it  appears  that 
the  plaintiff  cannot  know  before  the  production  of  proof  on  which 
ground  he  is  entitled  to  recover,  he  may  be  permitted  to  set  out 
separate  statements.17 


facts  constituting  a  cause  of  action. 
If  the  plaintiff  has  but  one  cause  of 
action,  the  facts  cannot  be  subdivided 
so  as  to  present  fictitiously,  as  might 
have  been  done  under  common  law 
pleadings,  two  or  more  causes  of  ac- 
tion." Sturges  v.  Burton,  8  Ohio  St. 
215,  72  Am.  Dec.  582.  "The  plaintiffs 
in  this  case  had  but  one  cause  of  ac- 
tion, the  facts  of  which  they  could 
have  set  out  in  one  statement.  Plead- 
ing under  the  Code  must  be  as  liberally 
construed  as  the  stating  part  of  a  bill 
in  chancery  by  courts  of  equity,  and 
hence  there  is  no  more  necessity  for 
stating  the  facts  constituting  a  single 
cause  of  action,  separately  and  in  dif- 
ferent forms  under  the  Code,  than  there 
was  for  courts  of  equity,  or  admiralty, 
to   have   adopted   such   a   practice." 

See  infra,  II,  B,  2. 

Contrary  to  Spirit  of  Code. — "The 
pleader,  doubtless  fearing  lest  he  should 
fail  in  sustaining  his  action  upon  the 
written  contract,  inserted  what,  under 
the  old  system,  would  be  called  a  quan- 
tum meruit  count.  Such  a  mode  of 
pleading,  although  greatly  approved  un- 
der the  old  practice,  seems  to  be  no 
longer  allowable;  and  if  the  objection 
is  properly  taken  by  motion,  the  court 
will  compel  the  plaintiff  to  elect  upon 
which  count  he  will  rely  on  the  trial 
and  strike  out  the  other.  .  .  .  And, 
therefore,  since  it  is  no  longer  neces- 
sary, in  order  to  protect  the  rights  of 
the  plaintiff,  that  he  should  set  forth 
in  different  counts  the  same  cause  of 
action— variances  between  the  allega- 
tions and  proofs  being  disregarded, 
unless  they  actually  mislead  the  ad- 
verse party  to  his  prejudice  upon  the 
merits — the  practice  of  so  doing  is  dis- 
approved of  because  it  is  not  in  har- 
mony with  the  spirit  of  the  Code." 
Muzzy  v.  Ledlie,  23   Wis.    I  1". 

16/  U.  S. — Newport  News  v.  Potter, 
122  Fed.  321,  58  C.  C.  A.  483  (Virginia 
code);  Robinson  v.  American  Unseed 
Oil  Co.,  147  Fed.  885.  Colo.  -Cripple 
Creek,  etc.  Co.  v.  Brabant.  :!7  Colo.  123, 
87    Pac    794;    Wilcox    K.    Jamison,    20 


Colo.  158,  36  Pac.  902.  Conn.— Hogg- 
son,  etc.  Co.  v.  Sears,  77  Conn.  587,  60 
Atl.  133  (explaining  the  practice); 
Goodrich  v.  Alfred,  72  Conn.  257,  43 
Atl.  1041.  Mo.— Peery  v.  Quincv,  etc. 
R.  Co.,  122  Mo.  App.  177,  99  S.  W. 
14.  N.  Y. — Goodman  v.  Alexander,  165 
N.  Y.  289,  59  N.  E.  145;  Worthington 
v.  Worthington,  100  App.  Div.  332,  91 
N.  Y.  Supp.  443. 

See  generally  the  titles  "Assump- 
sit;" "Declaration  and  Complaint;" 
"Demurrer." 

In  Alabama  ' '  one  count  may  con- 
tain several  distinct  and  independent 
averments,  each  of  itself  stating  a  good 
cause  of  action,  provided  it  is  the  same 
cause  of  action  in  all  the  averments, 
and  the  count  will  be  good  on  de- 
murrer; and  proof  of  any  one  of  the 
independent  averments  constituting  the 
cause  of  action  will  entitle  the  plaintiff 
to  a  verdict.  He  need  not  prove  them 
all.  Any  one  is  sufficient.  This  is  con- 
trary to  general  rules  of  pleading  and 
practice;  but  it  results  in  this  state 
for  the  reason  that  duplicity  in  plead- 
ing has  been  allowed  in  Alabama  since 
the  Code  of  1852,  and  is  allowed  as  to 
the  complaint,  pleas,  replications,  or 
other  pleadings.  Baylor's  Case,  101 
Ala.  493,  13  South.  *  793;  Sampson's 
Case,  112  Ala.  425,  20  South.  566.  The 
rule  or  practice  in  this  state  is  ex- 
pressed thus  by  Stone,  C.  J.,  in  the 
case  of  Houston  v.  Hilton,  67  Ala. 
374:  'Duplicity  in  a  complaint  or  plea, 
unless  it  be  a  plea  in  abatement,  is 
not  ground  of  demurrer  in  this  state.' 
This  resulted  from  statute."  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  Smith,  166 
Ala.  437,  52  So.  38,  41. 

17.  "We  are  inclined  to  think,  from 
a  reading  of  the  complaint,  that  sev- 
eral more  causes  of  action  are  stated 
in  the  complaint  than  there  were  trans- 
lations out  of  which  it  is  claimed  they 
arose.  Although  this  is  not  a  ground 
(if  demurrer,  it  is  ,-i  method  of  pleading 
not  sanctioned  by  the  <'ode,  which  re- 
quires that  the  complainl  shall  con- 
tain  'a  plain  and  concise  statement  of 
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B.  Several  Defenses.  —  1.  At  Common  Law.  —  Double  pleas  at 
common  law  were  not  permitted  until  the  Statute  4  Anne,  ch.  16,  §4, 
which  is  said  to  have  revolutionized  common-law  pleading.18 

A  plea  is  not  double  when  all  the  matters  alleged  are  necessary  to  a 
complete  defense,10  and  different  kinds  of  defenses  may  be  interposed 
to  the  several  parts  of  the  count.-'0     The  courts  have  been  liberal  to 


the  facts  constituting  each  cause  of  ac- 
tion without  unnecessary  repetition. ' 
An  exception  to  this  method 
of  pleading  is  recognized  by  this  court 
in  a  case  when  the  plaintiff  cannot 
know  beforehand  the  precise  nature 
and  limits  of  the  defendant's  liability 
to  him,  and  in  such  case  it  is  permis- 
sible to  allow  the  plaintiff  to  state  his 
cause  of  action  differently  in  different 
counts.  See  Whitney  V.  C.  &  N.  W.  E. 
Co.,  27  Wis.  327."  Bishop  V.  Chicago 
&  N.  W.  E.  Co.,  67  Wis.  610,  31  N.  W. 
219. 

Gross  negligence  and  ordinary  neg- 
ligence are  inconsistent  causes  of  ac- 
tion in  Wisconsin. 

When  plaintiff  cannot  by  aid  of  pro- 
fessional advice  satisfactorily  deter- 
mine which  cause  of  action  exists,  it 
is  error  to  compel  him  to  elect,  where 
the  plaintiff  has  indicated  clearly  that 
he  does  not  know  precisely  which  phase 
of  the  actionable  wrong  the  evidence 
will  disclose.  Astin  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  143  Wis.  477,  128  N.  W. 
265,  31  L.  E.  A.  (N.  S.)  158.  See  also 
Waechter  v.  St.  Louis  &  M.  E.  E.  Co., 
113  Mo.  App.  270,  88  S.  W.  147. 

"In  the  first  place,  it  is  insisted,  on 
the  part  of  the  defendant,  that  the 
court  below  erred  in  refusing  to  com- 
pel the  plaintiffs  to  elect  whether  they 
would  charge  the  company  for  the  prop- 
erty destroyed  upon  the  liability  of  a 
common  carrier,  or  upon  that  of  a 
warehouseman.  ...  It  must  have 
known  the  precise  nature  of  the  claim 
made,  and  did  in  fact  fully  answer 
each  distinct  cause  of  action.  It  is 
said  that  the  plaintiff  ought  to  under- 
stand his  own  case,  and  that  the  Code 
requires  that  he  should  state  the  pre- 
cise facts  constituting  his  cause  of  ac- 
tion as  he  expects  to  prove  it  on  the 
trial.  This,  as  a  general  rule  is  un- 
loubtedly  true;  but  it  is  not  always 
jiossihlc  in  a  transaction  of  this  charac- 
ter to  ascertain  the  real  ground  of 
liability.  The  present  case  furnishes  a 
good  illustration  of  the  correctness  of 
this   remark.      Before    the   proofs   were 
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in,  it  would  be  impossible  to  tell 
whether  the  defendant  could  be  held 
to  the  liability  of  a  carrier  or  only  to 
that  of  a  warehouseman."  Whitney  v. 
Chicago  &  N.  W.  E.  Co.,  27  Wis.  327, 
340,  342. 

18.  That  statute  provided  that  "it 
shall  be  lawful  for  any  defendant  or 
tenant  in  any  action  or  suit,  or  for 
any  plaintiff  in  replevin,  in  any  court 
of  record  with  leave  of  the  court  to 
plead  as  many  several  matters  thereto 
as  he  shall  think  necessary  for  his  de- 
fense." And  this  has  been,  perhaps, 
universally  followed  in  American  jur- 
isdictions. 

See  the  title  "Answers." 

"But  though  this  statute  allows  the 
defendant  to  plead  several  distinct  and 
substantive  matters  of  defense  (in 
several  distinct  pleas),  to  the  whole <  or 
one  and  the  same  part  of  the  plaintiff's 
demand;  yet  it  does  not  authorize  him 
to  allege  more  than  one  ground  of  de- 
fence, in  one  plea.  Each  plea  must  still 
be  single,  as  by  the  rule  of  the  com- 
mon law."     Will's  Gould  PL,  335. 

The  form  of  this  plea  is:  "And  for 
a  further  plea  in  this  behalf  the  said 
A.  by  leave  of  court  here  for  this  pur- 
pose first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  says,"  etc.  But 
the  omission  of  this  formula  is  not 
fatal. 

19.  As  where  "the  fact  relied  on 
as  the  gist  of  the  defense  is  but  the  con- 
sequence of  another  fact,  or  when  one 
of  them  is  a  necessary  or  proper  in- 
ducement to  the  other."  Will's  Gould 
PI.,  331. 

20.  The  giving  of  different  answers 
to  different  parts  of  the  declaration  or 
writ,  does  not  constitute  duplicity." 
Will's  Gould  PI.,  32S. 

"The  plaintiff  in  each  count  of  his 
original  declaration  alleged  trespasses 
on  divers  days  and  times  between  a 
certain^  date  and  the  bringing  of  the 
suit.  The  defendants  by  their  eighth 
plea  set  up  the  general  issue  as  to  a  part 
of    the    alleged    trespasses,    and    as    to 
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the  pleader  in  their  action,  and  even  inconsistent  pleas  are  allowed, 
except  in  a  few  instances.21 

Pleas  in  Abatement Pleas  in  abatement  at  common  law  are  subject 

to  the  rule  against  duplicity.  While  successive  pleas  in  abatement 
may  be  pleaded  in  due  order,  two  of  the  same  class  are  not  permitted 
to  be  pleaded  together.22 

In  the  plea  in  suits  in  equity  the  defendant  is  confined  to  a  single  issue, 
though  now  double  pleas  are  permitted  at  law;  and  if  he  desires  to 
avail  himself  of  more  than  one  defense  he  must  resort  to  an  answer.23 

2.  Under  the  Codes.  —  The  codes  generally  provide,  absolutely, 
that  the  defendant  may  plead  as  many  defenses  as  he  may  have.21 


the  rest  plead  license  from  the  co- 
tenant,  Albert  Lee.  To  this  plea  the 
plaintiff  sets  down  as  a  special  ground 
of  demurrer  that  it  is  double.  But  the 
plea  is  not,  in  legal  sense,  double,  since 
all  the  matter  contained  in  it  is  neces- 
sary to  make  it  a  full  answer  to  the 
count  which  it  purports  to  answer." 
Lee  v.  Follensby  &  Peck,  83  Vt.  35,  74 
Atl.  327,  138  Am.   St.  Rep.  1061. 

21.     "Some  efforts,  however,  were  at 
one   time  made  to   restrain  this   appar- 
ent  abuse   of  the   indulgence   given   by 
the    statute.      For    that    leave    of    the 
court,  which   the   statute   requires,   was 
formerly  often  refused  where   the  pro- 
posed subjects  of  plea  appeared  to  be 
inconsistent;   and  on   this  ground  leave 
has  been   refused   to   plea  to   the   same 
trespass  not  guilty  and  accord  and  sat- 
isfaction;   or   non   est   factum  and   pay- 
ment to  the  same  demand.     But  in  mod- 
ern  practice   such   pleas,   notwithstand- 
ing  the    apparent    repugnancy   between 
them,    are    permitted;    and     the     only 
pleas,    perhaps,    which    have    been    uni- 
formly disallowed   on   the  mere   ground 
of   inconsistency,   are   those    of   general 
issue   and   tender."     Stephen   PL    *275. 
Discretion   of   Court. — "As  long  ago 
as  Mandeville   r.  Wilson,  5  Cranch   (U. 
S.)  15,  17,  3  L.  ed.  23,  24,  and  as  late 
as  Chapman  V.  Barney,   129  U.   S.   677, 
32    L.    ed.    800,   it    has   been    held   that 
the    granting    or    refusing    of    leave    to 
file    an    additional    plea,    or    to    amend 
one  already  filed,  is  discretionary  with 
the  court  below,  and  not  reviewable  by 
this   court,   except    in    a   case   of  gross 
abuse  of  discretion. ' '     Oormley  r.  Bun- 
yan,  138  U.  S.  623,  11   Sup.  Ct.  453,  34 
L.  ed.  1086. 

22.  Steph.  PI.  *258.  The  statute,  4 
Anne,  does  not  extend  to  dilatory  pleas. 
Will's  Gould  PI.,  337. 


23.  See  the  title  "Equity  Jurisdic- 
tion and  Procedure." 

In  respect  to  double  pleas  in  equity 
Story  says:  "It  may  be  said,  that  such 
pleading  is  admitted  at  law,  and  ought 
therefore,  to  be  equally  so  in  Equity." 
But  it  should  be  considered,  that  "a 
plea  is  not  the  only  mode  of  defense 
in  Equity;"  and  that  "there  is  not 
the  same  necessity,  as  at  law  for  ad- 
mitting this  kind  of  pleading."  Story 
Eq.  PI.  §657. 

"If  a  purchaser  for  a  valuable  con- 
sideration, clear  of  all  charges  of  fraud 
or  notice,  can  offer  additional  circum- 
stances in  his  favor,  which  he  cannot 
set  forth  by  way  of  plea,  or  of  answer 
in  support  of  a  plea,  such  as  the  ex- 
pending of  a  considerable  sum  of 
money  in  improvements  with  the  knowl- 
edge of  the  plaintiff;  it  may  be  more 
prudent  to  set  out  the  whole  by  way 
of  answer,  than  to  rely  on  the  single 
defense  by  way  of  plea;  unless  it  is 
material  to  prevent  the  disclosure  of 
any  circumstance  attending  his  title." 
Story   Eq.  PI.   §851. 

"The  object  of  a  plea  is  to  save 
to  the  parties  the  expense  of  going  into 
evidence  at  large;  and  therefore,  where 
a  defendant  neglected  to  raise  his  de- 
fense by  plea,  the  bill  has  been  dis- 
missed without  costs.  The  defense 
proper  for  a  plea  is  such  as  reduces 
the  cause,  or  some  part  of  it,  to  a 
single  point,  and  from  thence  creates 
a  bar  to  the  suit,  or  to  the  part  of 
it  to  which  the  plea  applies."  1  Danl. 
Cta.    PI.  &   l'r.  *G03. 

24.  See  for  example,  New  York  Code 
Civ.  Proc,  S"><>7,  which  «le. 'lares:  "A 
defendant  may  set  forth,  in  his  answer, 
as  many  defences  or  counterclaims,  or 
both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or 
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Tn  some  states  inconsistent  defenses  are  permitted.26  And  it  has 
been  laid  down  that  inconsistent  defenses  are  permitted  by  the  weight 
of  authority;  but  this  is  strongly  controverted  in  a  recent  opinion 
handed  down  by  the  supreme  court  of  Washington.211  Even  where 
the  statutes  in  unqualified  terms  permit  as  many  defenses  as  the 
defendant  may  have,  it  has  been  held  that  such  statutes  do  not  au- 
thorize inconsistent" defenses,  at  least  to  the  extent  of  false  defenses.27 


equitable.  Each  defence  or  counter- 
claim must  be  separately  stated,  and 
numbered.  Unless  it  is  interposed  as 
an  answer  to  the  entire  complaint,  it 
must  distinctly  refer  to  the  cause  of 
action  which  it  is  intended  to  an- 
swer. ' ' 

"A  defendant  is  permitted  by  stat- 
ute in  this  state  to  plead  as  many  sev- 
eral matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary.  At  the 
common  law  this  plea  would  have  been 
bad,  and  subject  to  special  demurrer 
for  duplicity,  but  not  so  under  our  stat- 
ute which  permits  more  than  one  issue 
to  be  presented  for  trial.  Section  20, 
c.  125,  Code  1906.  'Duplicity  in  a  plea 
is  no  longer  ground  of  demurrer  or 
objection  to  it.'  Poling  v.  Maddox,  41 
W.  Va.  779,  24  S,  E.  999."  Hunt  v. 
Di  Bacco,  69  W.  Va.  449,  71  S.  E.  584. 

In  a  recent  case  it  was  assigned  as 
error  "that  the  trial  court  erred  in  re- 
quiring the  defendant  to  elect  which 
defense  he  would  rely  upon.  A  suffi- 
cient exception  was  taken  to  the  rul- 
ing. The  defenses  were  not  incon- 
sistent, for  both  might  be  true.  The 
time  of  payment  may  have  been  ex- 
tended, and  the  notes  paid  after  they 
became  due.  Boblee  v.  Secrest,  28 
Minn.  43,  8  N.  W.  904;  Gammon  v. 
Ganfield,  42  Minn.  368,  44  N.  W.  125. 
It  was  therefore  error  to  compel  the 
defendant  to  elect,  for  which  a  new 
trial  must  be  granted."  Osborne  v. 
Waller.   73   Minn.   52,   75   N.   W.   732. 

25.  "Mere  inconsistency  between  two 
or  more  pleas  in  bar,  is  no  objection 
to  their  being  pleaded  together,"  said 
.Judge  Gould  in  declaring  the  rule  laid 
down  under  the  statute  of  Anne,  say- 
ing further  that  this  followed  from 
the  other  rule  that  "each  of  several 
pleas,  thus  pleaded  together,  is  to  be 
considered  as  independent  of  all  tlie 
others,  and  to  operate  as  if  pleaded 
alone."     Will's  Gould  PL,  339. 

The  code  "declares  that  the  defend- 
ant may  set  forth  by  answer  as  many 
defenses  as  he  may  have.     When,  there- 
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fore,  the  court  assumes  to  compel  the 
defendant  to  elect  between  inconsistent 
defenses,  it  must  do  so  on  the  ground 
that  from  the  very  nature  of  the  case 
it  is  impossible  that  the  defendant 
can  have  two  such  defenses. 
I  suppose  a  defendant  should  never 
be  required  to  admit  allegations  in  the 
complaint,  which  he  might  otherwise 
be  able  to  deny,  as  a  condition  upon 
which  he  is  to  be  permitted  to  set  up 
affirmative  matters  of  defense.  It  may 
be,  that  the  plaintiff  will  be  able  to 
prove  his  allegations,  even  when  the 
defendant  might  honestly  deny  their 
truth.  In  such  a  case,  he  ought  not 
to  be  compelled  to  forego  any  other 
defense  he  may  have  as  the  price  of 
such  denial."  Hollenbeck  V.  Clow,  9 
How.   Pr.    (N.   Y.)    289. 

26.  The  judge  took  the  question  of 
ownership  of  notes  from  the  jury  where 
ownership  had  been  admitted  in  one  de- 
fense setting  up  affirmative  matter  in 
avoidance.  Judgment  affirmed.  "The 
idea  that  inconsistent  defenses,  to  the 
extent  of  being  false  defenses,  could 
be  tolerated  under  the  Code,  has  re- 
ceived a  stimulus  from  the  announce- 
ment of  Mr.  Pomeroy  in  his  excellent 
work  on  Eemedies  and  Eemedial  Eights 
(§722),  that,  'assuming  that  the  de- 
fenses are  utterly  inconsistent,  the 
rule  is  established  by  an  overwhelming 
weight  of  judicial  authority  that,  un- 
less expressly  prohibited  by  statute, 
they  may  still  be  united  in  one  answer. 
It  follows  that  the  defendant  cannot 
be  compelled  to  elect  between  such 
defenses,  nor  can  evidence  in  favor  of 
either  be  excluded  at  the  trial  on  the 
ground  of  inconsistency.'  "  Seattle 
Nat.  Bank  v.  Carter,  13  Wash.  281, 
43  Pac.  331,  48  L.  E.  A.  177. 

27.  "There  was  a  general  denial  in 
the  answer  by  which  the  allegations 
of  the  complaint  as  to  the  rendition 
of  the  services,  and  that  they  were 
performed  at  defendants'  request,  were 
put  in  issue  and  this  denial  was  fol- 
lowed by  a  special  averment  that  prior 
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It  is  held  under  some  codes  that  defenses  in  abatement  may  be 
joined  with  those  in  bar.28 

C.  In  Reply.  —  At  common  law  it  is  held  that  the  Statute  of  4 
Anne  does  not  extend  to  the  reply  or  subsequent  pleadings,  which 
remain  subject  to  the  rule  against  duplicity.20 

Where  a  reply  is  required,  under  the  provision  of  a  code,  to  set 
up  a  defense  to  matter  in  the  answer,  more  than  one  defense  may  be 
set  up.     This  is  expressly  provided  in  some  codes.30 


to    the    commencement    of    the    action 
defendants    had    paid    plaintiff    in    full 
of    all     demands,     including     that     set 
forth    in    the    complaint.      The    position 
of   the   plaintiff   was,   and   is,    that   be- 
cause of  an  inconsistency  between  the 
general   denial  and  the   special  plea  of 
payment,    the   latter   controlled,   and  it 
stood    admitted    on    the    trial    that    the 
professional   services   were   rendered   at 
defendants'    request.      Under    our    sys- 
tem  of  pleading,  a   defendant  may  set 
up   as  many  defenses  as  he  may  have, 
the  only  limit  to  this  right  being  that 
they    must    not    be    inconsistent.      Sep- 
arate and  distinct  defenses  are  consist- 
ent where   both   may  be   true,   and   are 
only  held  inconsistent   when  the  proof 
of  one  necessarily  disproves  the  other. 
These    allegations    did    not    stand    op- 
posed to  the  extent  that,  if  one  should 
be  established  by  testimony,  the   other 
would    of   necessity   be   proven   untrue; 
for  the  fact  might  be  that  the  plaint- 
iff's  services   had  been   rendered   with- 
out  defendants'  request,   and  yet   have 
been  considered  and  taken  into  account 
in    a    subsequent    settlement,    at    which 
they   paid    plaintiff    in    full    of    all    de- 
mands.     There    exists    no    good    reason 
why    one    should   not   be    permitted   to 
settle  a  claim  for  services  which  he_  re- 
gards   as    unjust,    because    no    services 
have  been  required  without  having  his 
act  construed  to  his  prejudice."    Steen- 
erson   V.   Waterbury,   52   Minn.   211,   53 
N.  W.  1146. 

"Defendants  set  up  in  their  answer 
that  the  contract,  upon  which  the 
plaintiffs  complain,  was  'revoked,  an- 
nulled, and  modified.'  As  the  contract 
could  not  be  revoked  and  annulled  and 
also  modified,  the  defenses  thus  set  up 
were  inconsistent,  and  we  Bee  no  rea- 
son why  defendants  were  not  properly 
compelled  to  elect  upon  which  they 
would  stand.  Conway  v.  Wharton,  13 
Minn.  160."  See  Cook  v.  Finch,  19 
Minn.  407. 


Where  a  general  denial  is  joined  with 
a  plea  of  contributory  negligence  there 
is  not  necessarily  an  inconsistency  in 
the  pleas.  Kimble  v.  Stackpole,  60 
Wash.  35,  110  Pac.  677,  35  L.  E.  A. 
(N.   S.)    148. 

28.  Mo.— Johnson  V.  Detrick,  152 
Mo.  243,  53  S.  W.  891;  Cohn  v.  Leh- 
man, 93  Mo.  574,  6  S.  W.  267;  Young 
M.  C.  Assn.  v.  Dubach,  82  Mo.  475; 
Bvler  v.  Jones,  79  Mo.  261;  Little  v. 
Harrington,  71  Mo.  390.  N.  Y—  Gard- 
ner v.  Clark,  21  N.  Y.  399.  Wis. 
Dutcher  v.  Dutcher,  39   Wis.   651. 

Alabama. — A  plea,  though  called  a 
plea  in  abatement,  is  a  double  plea  if 
"it  sets  up  facts  which,  if  true,  would 
be  good  in  bar  as  a  plea  of  ne  unques 
administrator,  and  in  abatement  as  a 
plea  of  another  action  pending."  Sloss- 
Rheffield  Steel  &  Iron  Co.  V.  Milbra,  173 
Ala.  65S,  55   So.  890. 

Common  Law. — But  the  defendant 
may  "plead  in  abatement  as  to  one 
part  of  the  demand,  and  in  bar  as  to  an- 
other." Will's  Gould  PI.,  328,  citing 
2   Bos.    &   P.    (Eng.)    420. 

29.  Will's  Gould  PL,  336.  And  see 
the  title  "Replication  or  Reply." 

"In  this  plea  there  were  two  points. 
and  two  only,  which  the  plaintiff  had 
the  right  to  traverse.  He  could  deny 
either  the  act  of  consolidation,  or  that 
he  gave  his  consent  to  it.  He  could 
not  deny  both,  for  that  would  make 
his  replication  double.  And  if  either 
fact  was  untrue,  the  defense  was  de- 
s!  royed.  The  truth  of  both  was  essen- 
tial' to  perfect  the  defense."  Clear- 
water r.  Meredith,  1  Wall.  (U.  S.)  25, 
42,    17  L.  ed.  604. 

30.  Iowa  Code,  §578;  Kansas  Code, 
§104. 

In  Alabama  a  parly  by  provision  of 
tin  code  may  file  more  than  one  replica- 
tion or  subsequenl  pleading.  Code  of 
Alabama,  §§5338,  5339. 
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P.  Matters  Constituting  One  Cause  op  Action  or  Defense. 
The  combination  of  any  number  of  different  statements  of  fact  which 
together  constitute  but  one  cause  of  action,  or  one  defense,  does  not 
violate  the  rule  against  duplicity.--51     The  test  is  "whether  there  is 


31.  Braunstein  r.  People 's  R.  Co. 
(Del.),  77  Atl.  73S;  Mullin  V.  Blumen- 
thal.   1   Penne.   (Del.)   476,  42  Atl.  175. 

"We  are  told  it  was  contended  be- 
low that  the  fifth  count  was  bad  for 
duplicity,  in  that  it  set  forth  two  dis- 
tinct causes  of  action.  This,  if  true, 
would  be  ground  of  demurrer.  Milske 
r.  Steiner,  103  Md.  250,  63  Atl.  471, 
5  L.  R_.  A.  (N.  S.)  1105,  115  Am.  St. 
Rep.  354.  But  we  think  only  a  single 
cause  of  action  is  set  forth  in  this 
count,  viz.,  the  failure  to  complete  the 
work  properly  within  the  prescribed 
time.  Mr.  Chitty  on  Pleading  (vol- 
ume 1,  p.  251),  says,  'Several  distinct 
facts  may  be  comprised  in  the  same 
pleading,  if  the  different  facts  form  to- 
gether but  one  connected  proposi- 
tion.' "  United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  Atl.  773. 

"An  enumeration  of  various  kinds 
of  damage  resulting  from  a  single  act 
will  not  render  the  pleading  duplicit- 
ous.  We  do  not  think  this  count  is 
open  to  that  objection,  and  we  are  of 
the  opinion  that  the  demurrer  was 
properly  overruled."  United  Surety  Co. 
V.  Summers,  110  Md.  95,  72  Atl.  775. 

"The  'single  point'  to  which  each 
plea,  replication,  etc.,  is  required  to 
be  confined,  need  not,  as  of  course, 
consist  of  a  single  fact."  Will's  Gould 
PI.,  330. 

In  Raymond  v.  Sturges,  23  Conn. 
133,  it  appeared  that  plaintiff  had  giv- 
en a  mortgage  to  defendant,  and  that 
the  latter  had  commenced  foreclosure 
proceedings  thereon;  that  pending  a  de- 
cree an  agreement  was  reached  be- 
tween the  parties  whereby  the  time 
for  redemption  was  limited  to  the  first 
Monday  in  January,  1851;  that  there- 
after defendant,  contrary  to  the  terms 
of  said  agreement,  obtained  a  decree 
which  limited  the  period  for  redemp- 
tion to  the  first  day  of  January,  1851; 
that  defendant  induced  plaintiff  to  be- 
lieve that  he  had  until  the  first  Mon- 
day in  January  in  which  to  redeem, 
and  that  in  consequence  plaintiff  did 
not  attempt  to  redeem  until  then.  The 
declaration  charged  defendant  with  en- 
forcing execution  of  the  degree,  with 
selling  plaintiff's  property,  with  violat- 

Vol.  VII 


ing  his  promises  to  plaintiff,  and  with 
fraud.  In  deciding  that  this  did  not 
constitute  duplicity,  the  court  said: 
"Nor  is  the  introduction  of  facts  in 
a  count  which  would  constitute  a  dis- 
tinct cause  of  action  considered  as 
duplicity,  where  such  facts  are  stated, 
not  as  a  ground  of  recovery  upon  them, 
taken  by  themselves,  but  only  as  con- 
stituting part  of  the  entire  facts,  or 
cause  of  action,  on  which  the  plaintiff 
relies  for  a  recovery.  .  .  .  The 
defendant  cannot  distort  or  vary  the 
claim  which  the  plaintiff  has  chosen 
to  make,  whatever  it  is,  in  order  to 
raise  an  objection  to  it." 

Piatt  v.  Jones,  59  Me.  232,  242,  was 
a  case  where  defendant  was  sued  in 
an  action  on  the  case  for  knowingly 
aiding  plaintiff's  debtor  to  make 
fraudulent  transfers  of  property.  De- 
fendant pleaded  duplicity  on  the 
ground  that  the  declaration  contained 
in  one  count  four  separate,  independ- 
ent sales,  transfers  or  conveyances.  In 
dismissing  the  plea  the  court  remarked: 
"It  is  not  quite  accurrate  to  say  that 
two  causes  of  action  in  one  count  ren- 
der it  double.  Several  items  of  ac- 
count may  be  very  properly  embraced 
in  one  count,  and  yet  each  one  of 
those  items  might  be  a  good  cause  of 
action.  So,  in  the  ease  of  several  tres- 
passes upon  the  same  lot  of  land. 
.  There  can  be  but  one  demand 
to  each  cause  of  action,  but  as  many 
matters  or  facts  as  are  necessary  to 
support  that  demand,  not  only  may, 
but  must,  be  set  out  in  one  count." 

"Sight  must  not  be  lost  of  the  fact 
that  the  general  rules  adopted  to  pre- 
vent duplicity  in  declarations  have  been 
aimed  at  those  instances  where  attempt 
was  made  to  join  in  a  single  count 
causes  of  action  that  had  no  logical 
connection, — that  is,  causes  that  were 
distinct  and  separate,  and  which  re- 
quired separate  answers.  These  rules 
were  intended  to  compel  the  plaintiff, 
when  he  had  two  or  more  disconnected 
and  distinct  causes  of  action,  to  elect 
one  on  which  to  base  his  claim.  In  other 
words,  the  application  of  these  rules 
presupposes  the  existence  of  more  than 
one  possible  cause  of  action."     Flynn 
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more  than  one  primary  right  sought  to  be  enforced,  or  more  than 
one  subject  of  controversy  presented  for  adjudication."32  The  setting 
out  of  two  conditions,  both  leading  to  the  result,  as  mental  incapacity 
and   undue   influence,   is   not   a  violation  of  the   rule.33     The  setting 


v.  Staples,  34  App.  Cas.  (D.  C.)  92,  27 
L.  R.  A.  (N.  S.)   792,  794. 

32.  Zinc  Carbonate  Co.  v.  First  Nat. 
Bank,  103  Wis.  125,  79  N.  W.  229,  74 
Am.  St.  Rep.  845. 

"The  second  and  fourth  grounds  of 
demurrer  go  to  the  joinder  of  several 
causes  of  action  without  being  separate- 
ly stated.  Different  causes  of  action 
are  not  stated,  however.  Both  legal 
and  equitable  relief  is  sought,  but  the 
right  to  such  relief  is  based  upon  the 
same  facts.  Pom.  Rem.  §452."  San 
Diego  Water  Co.  V.  San  Diego  Flume 
Co.,  108  Cal.  549,  41  Pac.  495,  29  L. 
R.   A.   839. 

In  Higson  r.  Thompson,  8  U.  C.  Q.  B. 
561,  562,  the  court  said:  "Duplicity  in 
a  count  consists  in  supporting  the  same 
claim  on  several  distinct  grounds,  not 
in  laying  several  injuries  in  one 
count."  "A  declaration,  therefore,  is 
not  bad  for  duplicity  because  more 
than  one  cause  of  action  is  set  forth 
in  one  count,  provided  that  not  more 
than  one  independent  and  sufficient 
ground  or  matter  is  therein  alleged  in 
support  of  a  single  demand  or  right 
of  recovery."  People's  Nat.  Bank  v. 
Nickerson,    106    Me.    502,    76    Atl.    937. 

In  Piatt  r.  Jones,  59  Ate.  242,  it  is 
said:  "It  is  not  quite  accurate  to  say 
that  two  causes  of  action  in  one  count 
render  it  double.  Several  items  of  ac- 
count may  be  very  properly  embraced 
in  one  count,  and  yet  each  one  of  those 
items  might  be  a  good  cause  of  action. 
So  in  the  case  of  several  trespasses 
upon  the  same  lot  of  land."  In  Den 
V.  Snowhill,  13  N.  J.  L.  23,  22  Am.  Dec. 
496,  the  declaration  contained  but  one 
count  for  several  tracts  of  land.  In 
answer  to  the  position  there  taken, 
that  the  declaration  was  bad  for  double 
pleading,  the  court  said:  "No  decision 
or  authority  was  cited  to  show  the 
legal  soundness  of  this  position,  nor 
can  I  yield  to  the  reasoning,  however 
ingenious,  of  the  defendant's  counsel. 
On  the  contrary,  all  argument,  all  con- 
venience, all  analogy,  and  some  de- 
cisions appear  to  me  to  hold  the  con- 
verse of  tli is  doctrine,  and  to  show 
that  in  one  action  the  plaintiff  may 
recover     several     distinct     tracts,     and 


claimed  under  different  titles,  if  from 
all  he  has  been  unlawfully  ejected  by 
the  same  defendant.  .  .  .  Three 
several  slanderous  charges,  entirely  un- 
like, circulated  in  as  many  different 
weeks,  may  be  redressed  in  one  suit. 
So  may  three  several  batteries,  perpe- 
trated as  many  months  asunder.  Un- 
der a  single  count  for  money  had  and 
received,  the  plaintiff  may  prove  the 
reeeipt  of  money  to  his  use  by  the  de- 
fendant from  divers  persons,  at  divers 
times,  and  on  occasions  wholly  discon- 
nected. A  bond,  a  note,  a  book  ac- 
count, a  demand  for  rent  or  work 
done,  may  be  included  in  one  declara- 
tion. Is  there  any  less  incongruity 
in  these  combinations  than  for  a 
plaintiff  to  seek  by  one  action  to  be 
restored  to  three  several  tracts  of  land 
lying  in  the  same  township,  from  which 
he  complains  that  the  defendant  has 
on  the  same  day  dispossessed  him?" 
Followed  in  People's  Nat.  Bank  v.  Nick- 
erson, 106  Me.  502,  76  Atl.  937,  where 
the  facts  are  thus  stated  by  the  court: 
"The  pleader  has  set  forth  as  his  de- 
mand, or  right  of  recovery,  the  right 
to  the  possession  of  four  distinct  tracts 
of  land;  the  ground  or  matter  alleged 
in  support  of  his  demand,  or  right  of 
recovery,  is  that  the  defendant  has 
disseised  him  of  those  tracts.  If  the 
declaration  is  to  be  construed  as  set- 
ting forth  in  one  count  a  separate  de- 
mand for  each  of  those  tracts,  rather 
than  a  demand  for  them  all  combined, 
there  is  no  duplicity,  because  there  is 
no  allegation  of  more  than  one  ground 
relied  upon  in  support  of  each  single 
demand.  In  other  words,  if  there  is 
but  one  demand,  or  right  of  recovery, 
set  forth — that  is,  the  demand  of  the 
combined  tracts — then  there  is  but  one 
ground  relied  upon  in  support  of  that 
demand,  the  defendant's  disseisin;  on 
the  other  hand,  if  there  is  set  forth 
a  distinct  demand,  or  right  of  recovery, 
for  each  tract,  still  there  is  but  one 
ground  relied  upon  in  Support  of  any  of 
those  distinct  demands,  the  defendant's 
disseisin.  In  neither  case  would  the 
declaration  be  bad  for  duplicity." 

33.     "  Krror    is    assigned    on    the    re- 
fusal of  the  court   to   require  appellee 
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up  of  two  acts  of  negligence  which  together  contribute,  or  are  capable 
of  contributing,  to  an  accident,  docs  not  violate  the  rule  against 
duplicity.84 


to  elect  upon  which  cause  of  action  it 
would  rely.  Appellant's  theory  ap- 
peals in  be  that  the  petition  sets  out 
two  causes  of  action;  the  first,  that 
the  grantor  of  the  deed  was  without 
mental  capacity,  and  the  second  that 
the  execution  of  the  deed  was  procured 
by  undue  influence,  and  further,  that 
these  are  inconsistent  claims.  There 
was  in  fact  but  one  cause  of  action, 
one  main  object  sought,  and  that  was 
the  getting  rid  of  the  void  deed.  Only 
one  deed  was  involved,  and  it  was  al- 
leged to  be  void  because  of  the  mental 
weakness  of  the  grantor  and  the  undue 
influence  exercised  upon  him  in  his 
weak  condition.  These  grounds  may 
co-exist,  and  are  not  inconsistent  in 
the  sense  that  will  prevent  showing 
both.  Each  is  a  reason  for  adjudging 
the  deed  to  be  a  nullity,  and  together 
they  give  but  one  right  to  relief  and 
constitute  but  one  cause  of  action. 
Washington  Nat.  Bank  v.  Woodrum, 
60  Kan.  34,  55  Pac.  330;  Howard  v. 
Carter,  71  Kan.  85,  80  Pac.  61;  Latin 
v.  MeCarty,  41  N.  Y.  107;  Maxwell 
Code  PL  96."  Bethany  Hosp.  Co.  v. 
Philippi,  82  Kan.  64,  107  Pac.  530,  30 
L.  E.  A.    (N.  S.)   194. 

34.  U.  S. — Boireau  v.  Ehode  Island 
Co.,  169  Fed.  1015;  Gray  v.  Grand 
Trunk,  etc.  E.  Co.,  156  Fed.  736,  84 
C.  C.  A.  392.  Ala.— Woodward  Iron 
Co.  v.  Herndon,  114  Ala.  191,  21  So. 
430.  Fla  —  Seaboard,  etc.  E.  Co.  v. 
Eentz,  60  Fla.  449,  54  So.  20.  Mo. 
Haley  v.  Missouri  P.  E.  Co.,  197  Mo. 
15,  93  S.  W.  1120,  114  Am.  St.  Eep. 
743.  Vt.—  Devino  v.  Cent.  Vt.  E.  E. 
Co.,  63  Vt.  98,  20  Atl.  958. 

"The  rule  against  duplicity  should 
not  be  so  applied  as  to  force  the  plead- 
er to  make  a  fallacious  division  of  an 
entire  group  of  related  facts." 
Boireau  v.  Ehode  Island  Co.,  169  Fed. 
1015. 

"It  is  not  a  valid  objection  to  a 
complaint  for  personal  injuries  that  it 
charges  several  acts  of  negligence"  in 
the  same  paragraph.  Proof  that  any 
one  of  such  acts  was  the  proximate 
cause  of  the  alleged  injury  is  sufficient 
to  sustain  the  action,  unless  the  com- 
plaint counts  upon  the  combined  effects 
of  two  or  more  such  alleged  acts.     Chi- 
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cago,  etc.  E.  Co.  v.  Barnes,  161  End. 
143-149,  73  N.  E.  91;  Standard  Oil  Co. 
v.  Bowker,  141  Ind.  12-16,  40  N.  E. 
128;  Pittsburg,  etc.  E.  Co.  V.  German 
Ins.  Co.,  44  Ind.  App.  268-271,  87  N. 
E.  995;  New  York,  etc.  E.  Co.  V.  Cal- 
lahan, 40  Ind.  App.  223-225,  81  N.  E. 
670."  Lake  Shore  &  M.  S.  E.  Co.  V. 
Myers  (Ind.  App.),  98  N.  E.  654. 

The  maintaining  of  defective  steam 
pipes  and  failure  to  provide  a  steam 
guage  together  causing  an  explosion 
constitutes  two  acts  of  negligence.  The 
plaintiff's  "contention  is  that  the  two 
acts  of  negligence,  however,  conjunct- 
ively constitute  a  cause  of  action,  and 
that  the  two  acts  are  so  closely  con- 
nected and  involved  that  they  cannot 
be  considered  separately.  A  review 
of  the  authorities  establishes  appel- 
lant's contention  as  sound."  Flynn 
v.  Staples,  34  App.  Cas.  (D.  C.)  92, 
27  L.  E.  A.  (N.  S.)  792.  See  au- 
thorities cited. 

"The  following  statement  appears 
in  the  opinion  in  Highland'  Ave.  &  Belt 
E.  Co.  v.  Sampson,  112  Ala.  425,  20  So. 
566:  'If  the  sixth  count  is  to  be  con- 
strued as  charging  plaintiff's  injury  to 
the  negligence  of  the  engineer  in  the 
rate  and  manner  of  running  the  train 
on  which  the  plaintiff  was  at  the  time, 
or  to  the  negligence  of  defendant's 
firemen  as  to  the  position,  of  the  car, 
it  is  bad.  But  we  do  net  so  construe 
it,  because  in  this  particular  averment 
of  negligence,  the  charge  is  conjunct- 
ively made  against  the  fireman  and  en- 
gineer.' "  Flvnn  v.  Staples,  34  App. 
Cas.  (D.  C.)  92,  27  L.  E.  A.  (N.  S.) 
792,  795. 

This  does  not  apply  to  a  petition 
which  "does  not  allege  in  its  conclu- 
sion that  the  injury  or  death  of  the 
party  resulted  from  all  the  causes  of 
negligence  combined,  co-acting  to  pro- 
duce a  common  result."  Matz  v.  Chi- 
cago &  A.  E.  Co.,  8S  Fed.  770,  where 
the  petition  alleged  that  "by  reason 
of  said  negligence."  "Such  pleaa- 
ing, "  said  the  court,  "makes  a  chance 
medley,  instead  of  a  plain  and  concise 
statement  of  the  facts  constituting 
the  cause  of  action,  as  required  by 
the  code."  See  further  the  title 
"Negligence." 


DUPLICITY 


943 


If  in  an  action  on  a  contract  several  matters,  each  of  which  might 
be  subject  to  a  separate  action,  are  set  out,  they  should  be  stated  in 
separate  counts.35  But  several  breaches  of  an  entire  contract  consti- 
tute but  one  cause  of  action.36  In  an  action  on  a  bond,  more  than 
one  breach  thereof  may  be  set  up  in  one  count  as  items  of  damage.77 

E.  Matters  of  Inducement.  —  Matters  of  inducement  do  not  ren- 
der a  pleading  double.38  Accord  and  satisfaction  may  be  pleaded 
as  an  inducement  to  a  plea  setting  up  release  under  seal.39 

Matters  of  Description  or  Explanation. —  Matters  merely  descriptive  or 
explanatory  of  the  general  transaction  out  of  which  the  cause  of 
action  arose  do  not  render  the  declaration  bad  for  duplicity.40 


35.  For  both  of  said  alleged 
breaches  the  plaintiff  seeks  to  recover 
in  this  suit.  But  he  has  combined  the 
two  distinct  causes  of  action  in  one 
count  of  his  declaration.  He  seeks  to 
recover  for  the  failure  to  pay  the  in- 
stallments due,  and  also  to  recover  dam- 
ages for  the  refusal  of  the  defendant 
to  permit  him  to  perform  the  contract. 
This  vice  is  found  in  all  the  counts. 
The  whole  declaration  is  a  flagrant 
example  of  duplicity  in  pleading." 
Milske  v.  Steiner  Mantel  Co.,  103  Md. 
235,  63  Atl.  471. 

36.  Brown  &  Son  Contracting  Co. 
V.  Bambrick  Bros.  Construction  Co., 
150  Mo.   App.  505,   131   S.  W.  104. 

37.  In  debt  on  a  bond  at  common 
law  assignment  of  more  than  one 
breach  amounted  to  duplicity  because 
one  incurred  the  forfeiture  of  the  whole 
bond.  But  since  8  and  9  Wm.  Ill,  ch. 
11,  §8,  courts  may  relieve  against  for- 
feiture on  all  bonds  within  the  statute; 
the  plaintiff  may  assign  as  many 
breaches  as  he  pleases.  Will's  Gould 
PI.   411. 

38.  See  1  Chit.  PI.  226;  Will's  Gould 
PI.,  331,  and  the  following  cases:  111. 
Henry  v.  Heldmaier,  226  111.  152,  80 
N.  E.  705.  Vt  —  Robinson  v.  St.  Johns- 
bury,  etc.  R.  Co.,  80  Vt.  129,  66  Atl. 
814.  Eng.— Rowles  v.  Lusty,  4  Bing. 
428. 

"The  averments  of  the  plea  in  re- 
spect of  the  petition  for  paving,  and 
the  decision  of  the  city  council  to  do 
the  work,  are  matters  of  inducement 
leading  up  and  converging  in  one  de- 
fense which  they  bring  forward." 
Town  of  New  Decatur  v.  Scharfenberg, 
147  Ala.  367,  41  So.  1025,  119  Am.  St. 
Rep.  81. 

39.  "The  pleas  are  demurred  to 
generally    and    specially    for    that    they 


are  double,  in  that  they  set  forth  an 
accord  and  satisfaction  and  a  release 
under  seal.  It  is  true  that  a  release 
is  a  complete  defense,  and  that  a  seal 
imports  a  consideration;  and,  if  the 
allegation  of  the  payment  and  receipt 
of  a  certain  sum  in  satisfaction  and 
discharge  of  the  claim  is  to  be  treated 
as  the  pleading  of  an  accord  and 
satisfaction,  the  pleas  are  double. 
But  we  think  the  fact  of  satisfaction 
as  here  presented  is  matter  of  induce- 
ment only.  The  pleas  allege  that  the 
payment  was  made  for  the  purpose  of 
procuring  a  discharge,  and  was  the 
consideration  of  the  release  given,  and 
conclude  with  an  averment  that  the 
causes  of  action  set  up  in  the  declara- 
tion are  the  identical  causes  discharged 
by  the  release."  Robinson  v.  St. 
Johnsburg  &  L.  C.  R.  Co.,  80  Vt.  129, 
66   Atl.   814,   9   L.   R.   A.    (N.   S.)    1249. 

40.  In  Collins  V.  Harrison,  25  R.  I. 
489,  56  Atl.  678,  64  L.  R.  A.  156,  the 
court  said:  "The  third  ground  of  de- 
murrer is  that,  as  the  declaration  sets 
forth  a  proniise_  it  is  bad  for  duplicity. 
True,  a  promise  is  set  out  in  the  dec- 
laration, but  not  as  a  cause  of  action. 
The  obvious  purpose  is  to  excuse  the 
continuance  in  service,  and  thus  to 
avoid  a  demurrer  on  that  ground.  This 
is  not  duplicity." 

The  matter  is  thus  explained  in  a 
recent  case:  "In  the  clause  assigning 
breaches  of  the  undertaking  there  is  a 
recital  in  which  reference  is  made  to 
the  promises  and  undertakings  set  out 
in  the  several  counts,  but  no  averment 
of  a  promise.  However,  we  think  the 
language  above  quoted  from  the  dec- 
laration is  sufficient.  The  word 
'whereby'  is  grammatically  and  logic- 
ally equivalent  to  the  words  'and  by 
it,'  so   that  it   has   the   same   effect  as 
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F.  Surplusage.  —  Immaterial  matter  does  not  make  a  pleading 
double." 

III.  THE  REMEDY. —  A.  At  Common  Law. —  At  common  law 
the  remedy  for  duplicity  was  by  special  demurrer,  because  it  was 
only  a  fault  in  form.*2 

Tlic  demurrer  to  be  effective  must  specifically  point  out  the  defect.43 


if  the  pleader  had  said  the  defendant 
had  made  his  note  and,  by  it,  promised 
and  agreed  to  pay,  etc.  It  is  undoubt- 
edly descriptive  of  the  note,  but  it  is 
also  affirmative  and  narrative  of  the 
legal  effect  thereof,  or  rather  of  the 
act  of  the  defendant  in  making  the 
note.  It  clearly  performs  a  double 
function,  yet  it  does  not  subject  the 
count  to  the  rule  against  duplicity,  for 
the  descriptive  effect  is  subsidiary  to, 
and  included  in,  the  statement  or  nar- 
ration respecting  the  act  of  the  de- 
fendant. The  descriptive  function  is 
really  a  necessary  one.  It  specifies  the 
means  by  which  the  promise  was 
made."  Acme  Food  Co.  v.  Older,  64 
W.  Va.  255,  61  S.  E.  235,  17  L.  R.  A. 
(N.  S.)   807. 

41.  Ala.— State  v.  Webb,  110  Ala. 
214,  20  So.  462.  Conn.— Gilpin  v.  An- 
sonia,  68  Conn.  72,  35  Atl.  777.  Ga. 
Dalton  r.  Drake,  75  Ga.  115.  Ind. 
Booher  v.  Goldsborough,  44  Ind.  490. 
Mass. — Hooper  r.  Jellison,  22  Pick.  250. 
Eng  —  Bleke  v.  Grove,  1  Keb.  661,  83 
Eng.  Eeprint  1171. 

"Not  only  because  utile  per  inutile 
non  vitiatus;  but  particularly  because 
matter  of  surplusage  requires  no  an- 
swer, and  consequently  does  not  tend 
to  multiply  issues."  Will's  Gould  PI. 
333. 

So  the  court  may  treat  matters  of 
inducement  as  surplusage.  See  Lord 
v.  Tyler,  14  Pick.  (Mass.)  156;  Wiltey 
V.  Carpenter,  64  Vt.  212,  23  Atl.  630. 
And  see  supra,  I,  B,  2. 

' '  That  part  of  the  plea  referring  to 
securities  and  their  delivery  is  surplus- 
age and  irrelevant.  Surplusage  cannot 
be  reached  by  special  demurrer." 
Jacobs  r.  Pierce,  132  111.  App.  547. 

42.  Will's  Gould  PI.  341;  Taylor  v. 
Knapp,  25  Conn.  510;  Michigan  Cent. 
R.  Co.  V.  Harville,  136  111.  App.  243. 
And  see  the  title  "Demurrer." 

The  objection  is  not  open  to  the 
defendant  upon  general  demurrer.  Bow- 
den  v.  Derby,  97  Me.  536,  55  Atl.  417, 
63  L.  R.  A.  223;  Onion  v.  Clark,  18  Vt. 
363. 
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"If  the  petition  was  open  to  attack 
on  the  ground  of  vagueness  or  duplic- 
ity, the  point  should  have  been  made 
by  special  demurrer  filed  at  the  appear- 
ance term."  Minnesota  Lumb.  Co.  V. 
Hobbs,  122  Ga.  20,  49  S.  E.  783.  And 
see  Central  of  Ga.  R.  v.  Banks  &  Fort- 
son,  128  Ga.  785,  58  S.  E.  352. 

In  Douglas  V.  Marsh,  141  Mich.  209, 
104  N.  W.  624,  "the  objection  made 
was  not  that  there  was  any  technical 
failure  to  aver  sufficient  facts  to  estab- 
lish a  liability  on  the  part  of  the  de- 
fendant as  owner,  but  the  distinct  point 
ruled  was  that  the  declaration,  being 
in  the  alternative,  was  too  uncertain 
in  its  statement  to  sustain  a  verdict. 
It  is  the  settled  rule  that  duplicity  in 
a  count  cannot  be  made  the  subject  of 
objection  at  the  trial,  but  should  be 
made  the  subject  of  special  demurrer. 
...  It  would  have  been  better  plead- 
ing to  set  the  two  possible  theories  in 
separate  counts;  but  unless  the  one 
averment  negatives  the  other,  the  ob- 
jection   of    duplicity    was    not    good." 

In  another  case,  "at  the  close  of 
the  plaintiff's  opening  statement  the 
defendants  claimed  that  the  plaintiff 
had  alleged  more  than  one  cause  of 
action  in  the  same  count  and  moved 
that  the  plaintiff  be  compelled  to  elect 
which  of  such  causes  of  action  he 
would  rely  upon.  The  motion  was  over- 
ruled, and  the  defendants  excepted. 
This  motion  was  properly  overruled. 
If  the  count  in  question  was  bad  for 
duplicity  and  the  defendants  desired 
any  ruling  or  action  of  the  court  on 
that  account,  they  should  have  de- 
murred. Onion  v.  Clark,  18  Vt.  363." 
Lewes  v.  Crane,  78  Vt.  216,  62  Atl. 
60.  And  see  Giffen  v.  Barr,  60  Vt. 
599,  15  Atl.  190. 

Amendment. — Defect  may  be  cured 
by  proper  amendment.  Brinsfield  V. 
Howeth,  107  Md.  278,  68  Atl.  566,  24 
L.  R.  A.   (N.  S.)   583. 

43.  Briggs  v.  Grand  Trunk  R.  Co., 
54  Me.  375;  Willey  v.  Carpenter,  64 
Vt.   212,  23  Atl.   630,  15  L.  R.  A.   853. 

"While  the  demurrer  specially  raises 
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B.  Modern  Practice.  —  1.  In  General.  —  Under  the  code  there 
has  not  been  a  uniform  remedy  for  duplicity,  as  at  common  law. 
Under  several  codes  special  demurrer  is  still  the  appropriate  remedy.44 

In  Alabama,  since  special  demurrers  have  been  abolished,  it  has 
been  held  that  duplicity  is  a  defect  in  pleading  for  which  no  remedy 
exists,45  other  than  a  motion  to  strike  out  or  a  special  instruction  in 
explanation. 


the  question  of  duplicity,  it  at  the 
same  time  distinctly  points  out  in  what 
particular  the  defendants  in  error 
claimed  it  was  double.  It  states: 
'Said  plea  is  bad  for  duplicity,  in  that 
it  pleads  that  no  consideration  was  re- 
ceived for  said  note  mentioned  in  the 
declaration  and  also  pleads  payment.' 
Duplicity  is  not  claimed  by  reason  of 
allegations  of  payment,  by  receipt  of 
the  stock,  and  also  by  extinguishment 
of  the  debt  by  the  surrender  of  the 
collaterals.  Duplicity  is  a  ground  for 
special  demurrer  only,  and  the  de- 
murrer must  not  only  assign  it  as  a 
cause,  but  must  point  out  wherein  the 
duplicity  consists.  .  .  .  The  plea 
not  pretending  to  allege  want  of  con- 
sideration is  not  bad  for  duplicity  in 
the  particular  pointed  out  by  the  de- 
murrer." Jacobs  v.  Pierce,  132  III 
App.  547.  See  City  of  St.  Louis  v. 
Weitzel,  130  Mo.  600,  613,  31  S.  W. 
1045. 

"You  must,  as  it  is  said,  lay  your 
very  finger  upon  it  [the  defect].  But 
in  the  demurrer  in  this  case  it  is  only 
averred,  that  the  plea  contains  two 
distinct  matters  of  defense — which  is 
only  a  general  definition  of  duplicity 
and  is  not  sufficient.  We  must  there- 
fore treat  it  as  a  general  demurrer, 
before  which  the  plea  will  stand." 
Onion  V.  Clark,  18  Vt.  363. 

Form. — Chitty  presents  the  following 
form  of  special  demurrer  for  duplicity: 

"For  that  the  said  pleas  are  double, 
and  contain  a  two-fold  answer  to  the 
said  declaration,  in  this,  to-wit,  that 
said  defendant  hath  thereby  pleaded 
and  alleged,  that  he  did  not  undertake 
and  promise  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof 
complained  against  him,  and  also  the 
several  causes  of  action  in  the  said 
declaration  mentioned,  did  not,  nor  did 
any  of  them,  accrue  to  the  said  plain- 
tiff at  any  time  within  six  years  next 
before  the  date  of  the  said  plaintiff's 
issuing    out    his    original    summons     in 


this   behalf,   and  also,    &c."      3   Chitty 
PI.  &  Pr.  1258. 

44.  Georgia.  —  "As  against  a  gen- 
eral demurrer  the  plaintiff  can  insist 
upon  both  theories  of  his  case  and 
recover  if  he  proves  either  theory." 
Harris  v.  Wilcox,  7  Ga.  App.  121,  66 
S.  E.  380. 

Montana. — In  the  case  cited  below 
it  was  said:  "The  complaint  indicates 
quite  clearly  that  the  plaintiff  has  but 
a  single  demand,  and  the  defendant 
was  entitled  to  know  whether  it  was 
sued  upon  an  original  liability,  or  as  a 
guarantor,  or  as  a  tort-feasor;  and, 
having  called  the  particular  defects  in 
the  complaint  to  the  attention  of  the 
trial  court,  it  was  error  to  overrule  the 
special  demurrer.  Lynch  v.  Great 
Northern  Ey.  Co.,  38  Mont.  511,  100 
Pac.  616;  Hosty  v.  Moulton  Water  Co., 
39  Mont.  310,  102  Pac.  568."  Sehwindt 
V.  Lane  Potter  Lumb.  Co.,  40  Mont. 
537,  107  Pac.  818,  135  Am.  St.  Rep. 
639,  641. 

45.  "If  duplicity  be  a  ground  of 
objection  to  a  plea  in  equity,  it  is  not 
under  our  system  in  the  case  of  a  plea 
in  a  court  of  law."  Town  of  New 
Decatur  v.  Scharfenberg,  147  Ala.  367, 
41  So.  1025,  119  Am.  St.  Eep.  81. 

"This  plea  at  common  law  would 
have  been  subject  to  special  demurrer, 
but  not  so  under  our  system.  Cannon 
r.  Lindsey,  85  Ala.  198,  3  South.  676, 
7  L.  R.  A.  38;  Ewing  v.  Shaw,  83  Ala. 
333,  3  South.  692."  Western  Union 
Tel.  Co.  v.  Saunders,  164  Ala.  234,  51 
So.   176,   137   Am.   St.   Rep.   35,  39. 

"Duplicity  in  a  complaint  or  in  a 
plea,  unless  it  be  a  plea  in  abatement, 
is  not  a  ground  of  demurrer  in  this 
state.  It  could  only  be  reached  by 
special  demurrer  at  common  law;  and 
as  special  demurrers  are  abolished  by 
si; :il  nte  in  this  state,  save,  perhaps,  as 
to  dilatory  pleadings,  such  irregularity 
in  a  complaint  is  harmless."  Houston 
r.  Hilton,  '17  Ala.  374;  Lewis  v.  Lee, 
66  Ala.  480,  488. 
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2.  Motion  To  Compel  Election.  —  Under  the  inherent  power  of 
courts  to  correct  irregularities  in  proceedings,  many  courts  will  upon 
motion  compel  election  on  which  of  two  statements  the  party  will 
proceed.4"     This  seems  to  be  the  remedy  most  appropriate,  since  the 


46.  Ala. — Boiling  V.  MeTCenzie,  89 
Ala.  470,  7  So.  658.  Ohio. — Sturges  v. 
Burton.  8  Ohio  St.  215,  72  Am.  Dee. 
582.  Wash. — Gabrielson  v.  Hague  Box 
&  Lumb.  Co.,  55  Wash.  342,  104  Pac. 
635.  Wis.— Muzzy  V.  Ledlie,  23  Wis. 
445. 

"One  plea  in  bar  rs  not  -waived  by 
the  existence  of  another  plea  in  bar, 
though  the  two  may  be  inconsistent  in 
their  averments  with  each  other.  The 
remedy  of  the  plaintiff  in  such  case 
is  not  by  demurrer,  but  by  motion  to 
strike  out  one  of  the  pleas,  or  to  com- 
pel the  defendant  to  elect  by  whicli 
he  will  abide."  Noonan  v.  Bradley,  9 
Wall.  (U.  S.)  394,  402,  19  L.  ed.  757. 
Where  a  party  has  elected  under 
order  of  the  court  to  proceed  for  or- 
dinary negligence,  such  election  deter- 
mines the  character  of  the  action  not- 
withstanding the  refusal  of  the  trial 
court  to  strike  out  allegations  of  wilful 
neglect.  Schoolcraft's  Admr.  v.  Louis- 
ville &  N.  G.  E.  Co.,  92  Ky.  233,  17 
S.  W.   567. 

Motion  to  Separate.— "The  remedy 
was  by  motion  to  require  defendant 
to  separately  plead  the  several  defenses 
or  to  elect  on  which  one  the  defendant 
would  rely."  McKay  r.  McCarthy,  146 
Iowa  546,  123  N.  W.  755,  34  L.  E.  A. 
(N.  S.)  911. 

"The  facts,  somewhat  loosely  al- 
leged, are  of  such  character  that  the 
deceased  may  have  lost  his  life  while 
he  was  engaged  as  an  employe  of  the 
defendant  in  interstate  commerce  be- 
tween the  states  of  Illinois  and  Iowa; 
or,  if  not  so  engaged,  that  he  might 
be  entitled  to  recover  against  the  de- 
fendant under  the  general  law  of  neg- 
ligence, operative  both  in  the  states 
of  Illinois  and  Iowa.  Two  causes  of 
action  are  therefore  attempted  to  be 
alleged  in  the  petition,  and  under  such 
circumstances  it  is  the  duty  of  the 
plaintiff  to  distinctly  allege  in  separate 
counts  of  the  petition  the  facts  upon 
which  she  relies  as  constituting  these 
different  causes  of  action,  and  she  is 
not  permitted  to  allege  them  in  a  sin- 
gle count  thereof.  Code  of  Iowa 
(1897),    §§3545-3559.      If    the    deceased 
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was  injured  through  the  neglect  of  the 
defendant    railroad    company,    or    some 
of  its  employes,  while  he  was  engaged 
in    operating    a    train    carrying    inter- 
state  commerce  between   the   states   of 
Iowa   and   Illinois,    then     the    plaintiff 
would    be    entitled    to    recover    of    the 
defendant    only    under    the    Employer's 
Liability  Act  of  Congress  for  the  bene- 
fit of  the  surviving  widow  and  children 
of    the    deceased,   if   any,    or,    if    none, 
then  for  some  other  dependent  relative, 
for   that   act   supersedes   all   state   laws 
upon  the  subject.     Mondou  v.  Eailroad 
Co.,   223   U.    S.   1,   32   Sup.   Ct.    169,   56 
L.  ed.  327.     It  is  not  distinctly  alleged 
in   the   petition   that   the   deceased   left 
surviving  him  a  widow  or  minor  child- 
ren, or  other  dependent  relatives;   and, 
in   the   absence   of   any   such   relatives, 
the  action  could  not  be  maintained  by 
the  plaintiff  under  the  Employer's  Lia- 
bility Act  of  Congress.    If  the  deceased 
received   his   injuries   through  the   neg- 
lect of  the  defendant  railroad  company 
or  some  of  its  servants  or  employes  while 
he  was  not  engaged  in  interstate  com- 
merce, then  the  plaintiff's  right  of  re- 
covery for  such  injury,  if  at  all,  would 
be    under    the    state    law    and    for    the 
benefit   of    his   estate,   because    in    that 
event  the  Employer's  Liability  Act   of 
Congress    would    not    affect    the    state 
law  upon   the   subject.      The   motion   to 
require    the    plaintiff    to    separate    and 
divide   the   causes  of  action   alleged   in 
the    single    count    of   her   petition    into 
separate   and   distinct    counts   is   there- 
fore   sustained,    and    the    plaintiff    will 
be  required  to  amend  her  petition,  and 
so    state    the    facts    constituting    such 
causes  of  action  in  separate   counts  of 
the  petition  within  five  days."     Bank- 
son    v.    Illinois   Cent.   E.    Co.,   196   Fed. 
171. 

Colorado. — In  a  recent  case  the  situ- 
ation was  thus  explained  by  the  court: 
"The  motion  was  based  upon  the  the- 
ory that  the  complaint  undertook  to 
state  two  causes  of  action  in  one;  to- 
wit,  a  cause  of  action  against  both 
defendants  jointly,  and  one  against 
the  railway  company  alone.  The  criti- 
cism involved  in  the  motion  was  highly 


DUPLICITY 


947 


court  is  not  in  a  position  to  determine    which    statement    is    false.47 
3.     Motion  To  Strike  Out.  —  There  are  many  cases  where  a  motion 
to  strike  out  has  been  allowed.48 

C.  Waiver  op  Defect.  —  1.  In  General.  —  At  common  law  and 
under  the  codes  duplicity  is  a  formal  defect,  and  if  the  adversary 
does  not  move  at  the  proper  time,  he  cannot  object  later  in  the  pro- 
ceeding.49 


technical,  and  is  met  by  these  con- 
siderations: (])  It  was  the  duty  of 
the  court  to  liberally  construe  the  com- 
plaint as  an  entirety,  and,  so  construed, 
it  was  properly  held  to  state  a  single 
cause  of  action  against  both  defend- 
ants. If  in  fact  the  negligence  of 
both  defendants  combined  to  cause  the 
injury  as  alleged,  the  action  was  prop- 
erly brought  against  them  jointly,  al- 
though the  same  legal  theories  did  not 
apply  in  determining  the  negligence  of 
each.  (2)  By  going  to  trial  against 
both  defendants,  the  plaintiff  elected 
to  proceed  against  them  upon  a  joint 
cause  of  action.  (3)  The  supposed  du- 
plication of  causes  of  action  arose  from 
the  allegation  .  .  .  which  charged  that 
the  train  was  being  driven  at  an  ex- 
cessive and  negligent  rate  of  speed. 
Xo  evidence  was  introduced  in  support 
of  such  allegation,  and  it  was  expressly 
eliminated  from  the  case  by  an  instruc- 
tion given  by  the  court."  Great  West- 
ern Sugar  Co.  V.  Parker  (Colo.  App.), 
123  Pac.  670. 

47.  When  inconsistent  defenses  are 
pleaded  the  remedy  is  by  motion  to 
compel  election;  but  "it  is  error  to 
compel  the  defendant  to  elect  between 
defenses  not  inconsistent."  Osborn 
Co.  v.  Waller,  73  Minn.  52,  75  N.  W\ 
732. 

"In  most  cases  in  which  one  defense 
is  inconsistent  with  another,  the  better 
practice  would  require  the  court  to 
compel  a  defendant  to  elect  upon  which 
defense  he  would  stand,  rather  than  to 
strike  out.  Defenses  may  be  incon- 
sistent, and  yet  the  court  be  unable 
from  inspect  ion  of  the  pleadings  to  de- 
termine which  is  false."  Conway  V. 
Wharton,  13  .Minn.  L58. 

48.  "One  plea  in  bar  is  not  waived 
by  the  existence  of  another  plea  in  bar, 
though-  the  two  may  be  inconsistent 
in  their  averments  with  each  other. 
The     remedy     of    the     plaintiff     in     such 

is  ooi  by  demurrer,  but  by  motion 
t  like   out   one   of   t  he   pleas,   or   to 


compel  the  defendant  to  elect  by  which 
he  will  abide."  Noonan  r.  Bradley, 
9  Wall.  (U.  S.)   394,  19  L.  ed.  757. 

Indiana. — "Duplicity,  by  our  statute, 
is  not  a  ground  of  demurrer,  and  yet 
it  is  a  violation  both  of  the  rules  of 
pleading  at  common  law  and  the  pro- 
visions quoted  from  our  code  of  prac- 
tice. The  defect  is  properly  reached 
by  motion. ' '  Johnson  v.  Crawfords- 
ville,  etc.  E.  Co.,  11  Ind.  280;  Uarrison 
V.  Clark,  11  Ind.  369. 

Massachusetts. — Only  by  a  motion  to 
strike  out,  or  a  motion  to  compel  the 
plaintiff  to  elect  at  the  close  of  the 
evidence.  Gately  v.  Taylor,  211  Mass. 
60,  97  N.  E.  619. 

The  Missouri  statute  (Rev.  St.,  1899, 
§613)  declares  duplicity  to  be  a  "sub- 
stantial objection,"  subjecting  the 
pleading  in  which  it  is  found  to  a  mo- 
tion to  strike  out.  Scott  V.  Taylor, 
231  Mo.  654,  132  S.  W.  1149.  And  see 
St.  Louis  v.  Weitzel,  130  Mo.  600,  613, 
31  S.  W.  1045. 

New  Jersey. — "The  vice  complained 
of  amounts  to,  at  most,  only  to  du- 
plicity," and  under  our  practice  can 
be  availed  of  only  bv  motion  to  strike 
out.  Karnuff  V.  Kelch,  69  N.  J.  L.  499, 
55  Atl.  163. 

"It  is  true  that  the  defect  cannot 
be  reached  by  general  demurrer,  and 
that  the  special  demurrer  is  virtually 
abolished  by  the  act  of  March  17th, 
1855.  But  this  replication  is  so  framed 
as  to  embarrass  and  prejudice  a  fair 
trial  of  the  action.  One  issue  may  be 
found  for  the  plaintiff  and  another  for 
the  defendant.  If  it  should  be  found 
that  there  was  a  highway,  but  that  the 
defendant  had  no  right  to  enter  and 
commit  the  alleged  trespass,  it  would 
embarrass  the  verdict  and  judgment. 
Hence,  by  the  24th  section  of  that  act, 
it  is  the  subject  of  a  motion  to  strike 
out."  Stubs  r.  Buckelew,  28  N.  J.  L. 
150. 

49.  Michigan  Cent.  R.  Co.  v.  Har- 
ville,     136     III.    App.    243;     .Jacobs     v. 
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2.  Defects  Not  Cured  by  Waiver.  —  While  the  general  rule  is  that 
failure  to  move  at  the  proper  time  waives  the  defect,  it  does  not  in 
all  cases  cure  it.  It  has  been  held  under  the  codes  where  defenses 
are  so  inconsistent  that  one  or  the  other  must  be  false,  they,  by  their 
contradiction,  neutralize  each  other,  and  that  evidence  in  support  of 
them  may  be  excluded  at  the  trial.50  When  inconsistent  causes  of 
action  have  been  commingled  together  and  a  verdict  rendered  in  favor 
of  a  plaintiff,  on  both,  the  judgment  has  been  reversed  on  appeal.51 


Pierce,  132  Til.  App.  547;  Douglas  v. 
Marsh,   141    Mich.   209,   104  N.   W.  624. 

See  supra,  NT,  A,  B. 

"As  to  the  complaint  charging  sev- 
eral separate  and  distinct  offenses  in 
one  count,  it  is  quite  sufficient  to  say 
that  no  such  point  was  made  in  the 
demurrer  and  could  not  be  made  in  an 
objection  to  the  introduction  of  evi- 
dence." City  of  St.  Louis  v.  Weitzel, 
130  Mo.  600,  613,  31  S.  W.  1045. 

"The  plea  of  duplicity,  since  it  went 
merely  to  the  form,  and  not  to  the  sub- 
stance, of  the  former  pleading,  was  not 
encouraged,  even  under  the  harsh  rules 
of  the  common  law,  a  special  demurrer 
being  necessary  for  its  introduction; 
and  under  modern  practice  it  has  met 
with  even  less  favor  for  obvious  rea- 
sons.    To  extend  its  scope  would  be  a 
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step  backward  toward  some  of  the  ab- 
surdities of  the  early  common  law." 
Flynn  r.  Staples,  34  App.  Cas.  (D.  C.) 
92,  27  L.  R.   A.    (N.  S.)    792,  794. 

"The  irregularity  is  cured  by  a  gen- 
eral verdict."  Karnuff  V.  Kelch,  69 
N.  J.  L.  499,  55  Atl.  163. 

"If  the  plaintiff  reply  to  a  plea  that 
is  bad  for  duplicity,  he  must  reply  to 
each  distinct  material  matter  contained 
in  the  plea."  Jackson  V.  Pennsylvania 
R.  Co.,  69  N.  J.  L.  79,  54  Atl.  532. 

50.  Seattle  Nat.  Bank  v.  Carter,  13 
Wash.  281,  43  Pac.  331,  48  L.  R.  A.  177. 

51.  Where  it  is  impossible  to  say 
whether  a  verdict  is  based  on  a  true 
or  false  issue,  the  judgment  will  be 
reversed  although  the  defect  was 
waived.  Gabrielson  r.  Hague  Box  & 
Lumb.  Co.,  55  Wash.  342,  104  Pac.  635. 
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Extortion ; 
Payment ; 


CROSS-REFERENCES: 

Undue  Influence. 


I.  WHO  MAY  PLEAD.  —  The  right  to  avoid  a  contract  for  duress 
is,  as  a  general  rule,  personal,  and  none  can  take  advantage  of  it 
but  the  party  himself.1  But  all  authorities  agree  that  on  account  of 
the  relations  of  husband  and  wife  and  of  parent  and  child,  each 
may  avoid  a  contract  if  it  was  made  to  relieve  the  other  from 
duress.2      The    exception   has   been    extended    to   allow   the    plea   of 


1.  U.  S. — McClintock  v.  Cummins,  3 
McLean  158,  15  Ted.  Cas.  No.  8,699. 
111.— Phimmer  v.  People,  16  111.  358.  Ind. 
Tucker  v.  State,  72  Ind.  242;  Schee  V. 
McQnilken,  59  Ind.  269.  la.— Koehler 
v.  Wilson,  40  Iowa  183.  Me. — Oak  v. 
Dustin,  79  Me.  23,  7  Atl.  815.  Mas3. 
Robinson  V.  Gould,  11  Cush.  55,  57.  N. 
J. — Bordentown  v.  Wallace,  50  N.  J.  L. 
13,  11  Atl.  267.  N.  Y  —  Solinger  v. 
Earle,  82  N.  Y.  393,  399.  Pa.— Grif- 
fith V.  Sitgreaves,  90  Pa.  161.  Eng. 
Mantel  V.  Gibbs,  1  Brownlow  &  G. 
64,  123  Eng.  Reprint  667;  Huscombe 
v.  Standing,  Cro.  Jac.  187,  79  Eng. 
Reprint    163. 

Not  by  a  creditor.  Marion  Distilling 
Co.  v.  Ellis,  63  Mo.  App.  17,  20. 

Where  a  grantee  purchases  land  upon 
a  part  of  which  there  is  a  lease  for 
a  term  of  years,  made  by  his  grantor, 
such  grantee  cannot  avoid  the  lease  in 
a  suit  to  quiet  title  on  the  ground  that 
it  was  executed  under  duress.  Schee 
v.  McQuilken,  59  Ind.  269. 


Pill  of  sale  cannot  be  impeached  or 
avoided  by  the  seller's  creditors  or  by 
an  officer  attaching  in  their  behalf  on 
the  ground  of  duress.  Lewis  v.  Ban- 
nister,   16    Gray    (Mass.)    500. 

2.  U.  S. — McClintock  v.  Cummins,  3 
McLean  158,  15  Fed.  Cas.  No.  8,699. 
111.— Plummer  V.  People,  16  111.  358. 
Mass. — Harris  v.  Carmody,  131  Mass. 
.11.  Mo.— Fry  v.  Piersol,  166  Mo.  429, 
66  S.  W.  171;  Davis  v.  Luster,  64  Mo. 
43;  Turley  V.  Edwards,  18  Mo.  App. 
676,  687.  N.  J. — Bordentown  v.  Wall- 
ace, 50  N.  J.  L.  13.  11  Atl.  267.  N.  Y. 
Solinger  v.  Earle,  82  N.  Y.  393,  399. 
Pa.— Griffith  v.  Sitgreaves,  90  Pa. 
161.  Wis. — Schultz  v.  Culbertson,  49 
Wis.   122,   123,   4   N.   W.   1070. 

Wife  may  plead  duress  of  husband 
in  an  action  to  recover  her  separate 
property  wrongfully  obtained  from 
him.     Koehler  v.  Wilson,  40   Iowa   183. 

In  such  cases  the  relation  between 
Hi,.  parties  is  so  intimate  that  the  con- 
straint   upon    one    is    supposed    to    op- 
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duress  in  the  case  of  a  woman  on  the  eve  of  marriage  induced  by- 
threats  of  imprisonment  of  her  intended  husband.3  The  exceptions 
above  mentioned  can  only  be  invoked  by  near  relatives  of  the  blood 
and  will  not  be  extended  to  cover  duress  of  one  remotely  related 
by  marriage.4  But  it  by  no  means  follows  that  because  duress  of 
another  is  not  a  good  plea,  and  that  in  some  instances  it  may  not 
even  avail  as  a  defense,  that  it  cannot  be  successfully  pleaded  in 
any  case.  For  example,  where  a  promissory  note  has  been  obtained 
by  duress  of  the  maker  and  endorsed  in  good  faith,  without  any 
knowledge  of  duress  on  the  part  of  the  endorser,  in  a  suit  by  the 
holder,  who  was  guilty  of  the  duress,  it  has  been  held  that  the  en- 
dorser may  set  up  the  duress  of  the  maker  as  a  defense  to  the  ac- 
tion.5 But,  of  course,  duress  of  the  maker  of  a  note  is  no  defense 
to  an  indorser  who  signs  voluntarily  and  upon  sufficient  considera- 
tion.0 One  joint  obligor  cannot  plead  for  duress  of  his  co-obligor.7 
The  cases  are  apparently  in  conflict  as  to  whether  a  surety  may  plead 
the  duress  of  his  principal ;  a  number  of  the  older  cases  holding 
that  the  surety  may  take  advantage  of  the  duress  of  his  principal,8 


erate  with  equal  force  upon  the  other. 
They  are  not  in  contemplation  of  law, 
strangers  to  each  other.  Plummer  v. 
People,    16    111.    358. 

3.     Kau    r.    Yon    Zedlitz,    132    Mass. 


Solinger   v.  Earle,  82   N.  Y.   393, 


164. 

4. 

399. 

5.  The  reason  given  for  this  holding 
was  that  while  in  the  ordinary  cases 
of  suretyship,  the  surety  knows  when 
he  binds  himself  that  he  has  no  remedy 
over  and  is  not  therefore  misled;  in 
a  case  of  the  character  mentioned  in 
the  text,  the  defendant  having  en- 
dorsed the  notes  without  any  knowledge 
or  anything  to  put  him  on  inquiry  of 
the  duress  practiced  upon  his  principal, 
he  is  directly  injured  and  has  the  right 
to  defend  on  that  ground.  The  result 
would  be,  if  a  recovery  be  had  against 
defendant,  he  would  have  no  redress 
against  the  maker,  and  this  by  reason 
of  the  duress  upon  the  maker,  the  act 
of  the  plaintiff.  Griffith  v.  Sitgreaves, 
90   Pa.    161,   167. 

6.  Bowman  v.  Hiller,  130  Mass.  153. 

7.  Spaulding  v.  Crawford,  27  Tex. 
155. 

In  Fay  V.  Oatley,  6  Wis.  42,  it  was 
queried  whether  the  duress  of  one  of 
two  makers  of  a  promissory  note,  which 
might  be  a  good  defense  to  the  note 
as  to  him,  could  not  avail  the  other 
maker,  who  was  under  no  such  re- 
straint. 

8.  U.     S. — Hawes     v.     Marchant,     1 
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Curt.  C.  C.  136,  143,  11  Fed.  Cas.  No. 
6,240,  which  was  not,  however,  a  case 
of  duress  at  common  law,  but  of  op- 
pression by  the  illegal  exercise  of  of- 
ficial power  in  excess  of  statutory  au- 
thority and  was  decided  upon  that 
ground.  Ala.— State  v.  Brantley,  27 
Ala.  44,  forfeited  recognizance.  Mass. 
Fisher  v.  Shattuck,  17  Pick.  252.  N. 
Y.— Ingersoll  V.  Eoe,  65  Barb.  346. 
S.  C. — Evans  v.  Huey,  1  Bay  13,  as  to 
the  point  that  a  party  signing  as  surety, 
ignorant  of  duress  of  principal,  may 
plead. 

Thompson  v.  Lockwood,  15  Johns. 
(N.  Y.)  256,  and  Strong  r.  Grannis,  26 
Barb.  (N.  Y.)  122,  held  that  the  surety 
might  plead  where  officer  has  taken 
illegal  bond  from  principal.  And  see 
also  State  v.  Brantley,  27  Ala.  44; 
Haney  v.  People,  12  Colo.  345,  21  Pac. 
39. 

A  justice  of  the  peace  in  open  court 
verbally  ordered  the  sheriff  to  arrest 
A.  for  two  attempts  to  bribe  him  and 
then  verbally  notified  A.  of  the  charges, 
but  no  complaint  in  writing  was  ever 
made.  A.  confessed  his  guilt  and  judg- 
ment was  rendered  that  he  be  com- 
mitted to  jail  to  be  held  to  appear  at 
the  following  term  of  the  district  court 
and  his  bail  was  fixed  at  $5000.  A 
recognizance  was  executed  and  A.  was 
discharged  from  custody.  An  indict- 
ment was  found  by  the  grand  jury  and 
A.  failed  to  appear  and  his  default  and 
that  of  the  sureties  were  entered,  and 
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while  the  weight  of  authority  seems  to  be  that  the  surety  does  not 
have  this  privilege.9 

II.  PREQUISITES  TO  AVOIDANCE.  —  The  complaint  need  not 
show  a  rescission  or  demand  on  the  part  of  a  party  seeking  to  avoid 
a  contract  or  recover  personal  property  surrendered  under  duress,10 
but  the  plaintiff  should  tender  what  he  has  received  in  the  transac- 
tion before  bringing  suit  to  avoid  the  effects  of  such  duress.11 

III.  COMPLAINT  OR  ANSWER.  —  Duress  to  be  made  available 
should  be  specially  pleaded.12  While  "duress"  need  not  be  alleged 
in  express  terms,13  if  it  is  relied  upon  in  a  pleading  to  defeat  a 
contract  or  conveyance  of  any  kind  facts  sufficient  to  show  duress 
must  be  pleaded.14     Of  course  mere  conclusions  of  law  will    not    be 


an  action  was  brought  on  the  recog- 
nizance. Held,  that  the  sureties  as 
well  as  A.  the  principal  could  plead 
the  defense  of  duress.  Deer  Lodge 
County   v.   At,    3    Mont.    168,    173. 

9.  U.  S. — Hazard  r?.  Griswold,  21 
Fed.  178,  182.  111. — Plummer  v.  Peo- 
ple, 16  111.  358.  Ind.— Tucker  V.  State, 
72  Ind.  242.  Ky. — Thompson  v.  Buck- 
hannon,  2  J.  J.  Marsh.  417.  Me. — Oak 
v.  Dustin,  79  Me.  23,  7  Atl.  815.  N.  Y. 
Solinger  v.  Earle,  82  N.  Y.  393,  399. 
Pa.— Griffith  v.  Sitgreaves,  90  Pa. 
161. 

In  cases  depending  on  the  rules  of 
common  law,  the  plea  of  duress  in  an 
action  on  a  joint  and  several  bond,  may 
be  good  for  the  principal,  while  it  is 
not  any  plea  as  to  the  surety.  Bor- 
dentown  v.  Wallace,  50  N.  J.  L.  13,  17, 
11  Atl.  267;  Huscombe  v.  Standing, 
Cro.   Jac.    187,   79    Eng.   Reprint   163. 

As  a  general  rule,  a  promissory  note, 
executed  under  the  duress  of  the  prin- 
cipal by  legal  imprisonment,  is  not 
void  as  to  a  surety  thereon,  if  the  lat- 
ter being  under  no  duress  and  knowing 
of  the  duress  of  the  principal,  neverthe- 
less signed  the  note,  and  though  knowl- 
edge of  the  fact  of  the  principal's  im- 
prisonment does  not  necessarily  involve 
knowledge  on  the  part  of  the  surety 
of  its  want  of  legality,  a  plea  by  the 
latter  alleging  that  the  principal  signed 
under  duress  of  imprisonment,  even  if 
in  other  respects  good,  ought  to  allege 
that  the  imprisonment  was  illegal,  or 
if  legal  was  used  for  an  illegal  pur- 
pose and  that  the  surety  was  ignorant 
as  to  its  real  character  and,  therefore, 
ignorant  of  the  duress.  Graham  r. 
Marks  &   Co.,  98  Ga.  67.   25   S.    E.  931. 

10.  Revnolfls  v.  Copeland,  71  Ind. 
422. 


11.  Reynolds  v.  Copeland,  71  Ind. 
422. 

But  where  a  person  holding  an  in- 
surance policy  is  compelled  by  duress 
to  accept  a  sum  less  than  is  justly  due 
him  on  the  policy  in  satisfaction  of  his 
claim  and  to  surrender  the  same,  in 
order  to  maintain  a  subsequent  action 
on  the  policy,  it  is  not  necessary  that 
he  should  return  or  tender  the  money 
so  received  by  him.  Hartford  Fire 
Ins.  Co.  v.  Dunn  &  Co.,  Ill  Ala.  456, 
20  So.  651. 

12.  Cal.— Nordholt  v.  Nordholt,  87 
Cal.  552,  26  Pac.  599.  Md.— Union 
Bank  of  Maryland  v.  Ridgely,  1  Harr. 
&  G.  325.  Mass. — Harris  v.  Carmody, 
131  Mass.  51. 

13.  Gates  v.  Dundon,  18  N.  Y. 
149. 

14.  Ga.— Bond  v.  Kidd,  122  Ga.  812, 
50  S.  E.  934.  Ind.— Bush  v.  Brown,  49 
Ind.  573;  Richardson  v.  Hittle,  31  Ind. 
119.  Minn. — Kreamer  V.  Deustermann, 
37  Minn.  469,  35  N.  W.  276.  Mo. 
Murdock  v.  Lewis,  26  Mo.  App.  234, 
242.  N.  Y. — Commercial  Bank  v.  City 
of  Rochester,  41  Barb.  341.  W.  Va. 
McPeck  v.  Graham,  56  W.  Va.  200, 
49  S.   E.   125. 

When  in  an  action  on  an  insurance 
policy,  the  defendant  pleads  a  settle- 
ment of  all  liability  under  the  policy 
and  a  surrender  of  the  policy  and  by 
replication  the  plaintiff  sets  up  in 
avoidance  of  the  settlement  and  sur- 
rendei  pleaded  that  it  was  obtained  by 
duress  of  actual  imprisonment,  such 
replication  in  order  to  be  sufficient, 
must  allege  that  there  were  threats 
made  to  continue  an  imprisonment  al- 
ready begun,  of  the  plaintiff  unless  the 
alleged  settlement  and  surrender  were 
acceded  to,  and  that  such  arrangement 
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sufficient.16  The  complaint  should  allege  facts  sufficient  to  show  that  the 
threats  were  such  as  would  operate  upon  a  person  of  reasonahle  courage, 
that  they  -were  immediate  and  without  immediate  means  of  pre- 
vention,10 and  that  the  transaction  was  entered  into  as  a  direct  re- 
sult of  the  acts  alleged.17  While  the  allegations  should  show  that  an 
unlawful  act  was  threatened,1"  it  is  not  necessary  for  the  one  threat- 
ened to  plead  his  innocence  of  the  crime  which  the  other  party 
threatened  to  accuse  him  of  committing.19  The  pleadings  should 
show  the  relationship  of  parties  jointly  attempting  to  set  up  the 
duress,20  and  that  the  adverse  party  was  connected  with  or  had 
knowledge  of  the  duress.21  A  complaint  seeking  to  show  duress  is 
not  bad  by  reason  of  the  fact  that  it  is  also  based  upon  fraudulent 


was  finally  yielded  to  in  order  to  ob- 
tain his  release  from  such  imprison- 
ment Hartford  Fire  Ins.  Co.  V.  Kirk- 
patrick,  Dunn  &  Co.,  Ill  Ala.  456,  20 
So.   651. 

In  suit  upon  a  note  payable  in  bank 
and  a  mortgage  to  secure  the  same,  ex- 
ecuted by  husband  and  wife  and  as- 
signed to  the  plaintiff,  the  wife  an- 
swered that  the  note  and  mortgage  were 
given  for  the  debt  of  the  husband  and 
that  the  land  mortgaged  was  the  sep- 
arate property  of  the  wife  and  aver- 
ring "that  she  was  induced  by  the 
persuasion  of  the  said  payee  and  the 
coercion  of  her  said  husband  to  exe- 
cute said  note  and  mortgage."  Held, 
bad  on  demurrer.  Richardson  v.  Hit- 
tie,   31    Ind.    119. 

15.  Williams  v.  Stewart,  115  Ga. 
864,  42  S.  E.  256;  Commercial  Bank  v. 
City  of  Rochester,  41  Barb.  (N.  Y.) 
341. 

Allegations  merely  stating  that  the 
duress  consisted  of  "threats,"  "in- 
timidations," "overbearing  persisten- 
cy," "impositions"  and  "menaces," 
and  such  terms  are  not  sufficient,  being 
me/relv  conclusions.  See  Taggart  V, 
Kern, '22  Ind.  App.  271,  53  N.  E.  651; 
Murdock  v.  Lewis,  26  Mo.  App.  234, 
242. 

See  the  title  "Conclusions  of  Law." 

16.  In  a  suit  to  recover  a  note  given 
under  duress,  upon  demurrer  it  was 
held  that  an  allegation  that  defendant 
wantonly  and  maliciously  made  the 
throats  for  the  purpose  of  extorting  the 
note  and  as  a  result  of  those  threats 
plaintiff  was  put  in  fear  and  was  com- 
pelled to  execute  the  note  without  any 
consideration,  was  a  sufficient  showing 
that  the  threats  were  immediate  and 
without  immediate  means  of  prevention 
and  were  such  as  would  operate  upon 
a  person  of  reasonable  courage.     Ken- 
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nedy  i\  Roberts,  105  Iowa  521,  527,  75 
N.  W.  363. 

17.  In  a  suit  in  equity  to  set  aside 
a  deed  of  plaintiff  for  alleged  threats 
made  to  him  to  prosecute  his  brother 
for  adultery,  unless  the  conveyance 
were  made  no  foundation  is  laid  for 
the  relief  sought,  although  it  is  alleged 
that  such  declarations  are  coupled  with 
threats  to  stir  up  a  mob  and  hang  his 
brother,  where  plaintiff  does  not  lay 
the  foundation  for  separate  relief  by 
alleging  that  plaintiff  believed  that  his 
failure  to  execute  the  deed  would  result 
in  carrying  out  the  latter  threats.  Da- 
vis v.  Luster,  64  Mo.  43,  46. 

18.  Huggins  v.  People,  39  111.  241; 
Murdock  v.  Lewis,  26  Mo.  App.  234, 
242. 

An  answer  to  a  suit  on  a  promissory 
note  to  the  effect  that  the  note  was 
voidable  because  of  duress  in  that  it 
was  given  for  the  purpose  of  procur- 
ing the  release  of  the  infant  son  of 
defendant  from  an  illegal  arrest  on  a 
charge  of  bastardy  which  the  plaintiff 
had  preferred  against  him  was  held 
bad  on  demurrer  for  not  showing  in 
what  the  alleged  illegality  of  the  ar- 
rest consisted.  Garriott's  Executor  v. 
Abbott,  28  Ind.  9. 

19.  Kennedy  V.  Roberts,  105  Iowa 
521,  526,  75  N.  W.  363.  But  see  Davis 
v.  Luster,  64  Mo.  43,  46. 

20.  Where  the  plea  does  not  show 
the  relationship  between  the  parties, 
on  demurrer,  they  must  stand  as  strang- 
ers to  each  other,-  and  not  entitled  to 
the  joint  defense  of  duress  to  one  of 
the  joint  and  several  obligors.  Bor- 
dentown  V.  Wallace,  50  N.  J.  L.  13, 
16,    11    Atl.    267. 

21.  Gardner  v.  Case,  111  Ind.  494, 
496,  13  N.  E.  36;  Line  V.  Blizzard,  70 
Ind.   23. 
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representations,22  nor  will  it  be  vitiated  because  it  sets  forth  a  detail 
of  circumstances  as  to  the  nature  of  the  duress,  though  the  same  may 
be  unnecessary".23 

Verification.  —  Where  under  a  statute,  in  an  action  on  a  promis- 
sory note  the  answer  is  required  to  be  verified  only  when  it  chal- 
lenges the  manner  of  the  execution  of  an  instrument;  if  threats  and 
duress  be  set  up  as  a  defense,  the  answer  is  within  the  provision 
and  must  be  sworn  to.24 

IV.  QUESTIONS  OF  LAW  AND  FACT. —  Duress  is  a  question 
of  fact  for  the  jury,25  as  is  also  the  question  as  to  what  is  a  reason- 
able time  within  which  to  repudiate  a  contract  alleged  to  have  been 
induced  by  duress.20 

V.  FINDINGS  OF  FACT. —  A  finding  of  facts  which  is  not  in 
express  terms  one  of  duress  is  not,  in  legal  effect,  equivalent  thereto, 
unless  the  facts  set  forth  are  such  that  a  conclusion  of  duress  must 
inevitably  follow;  it  is  not  enough  that  they  lead  to  a  strong  infer- 
ence of  duress.27 


22.  Reynolds    v.    Copeland,    71    Ind. 
422. 

23.  Bingham  v.  Sessions,  6  Smed.  & 
M.    (Miss.)    13. 

24.  Parkison    v.    Boddiker,    10    Colo. 
503,   15  Pac.   806. 


25.  Ingersoll  v.  Eoe,  63  Barb.  (N. 
Y.)  346;  Griffith  v.  Sitgreaves,  90  Pa. 
161. 

26.  Brainard  v.  Van  Dyke,  71  Vt. 
359,  365,  45   Atl.   758. 

27.  Feller  V.  Green,  26  Mich.  70. 
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I.  DETERMINATION  AS  TO  EXISTENCE  AND  ESTABLISH- 
MENT. —  A.  Jurisdiction.  —  A  court  of  law  is  the  proper  court  to 
determine  the  existence  or  non-existence  of  an  easement  ;x  whereas  it 
is  the  province  of  a  court  of  equity  to  construe  and  enforce  agreements 
creating  easements  and  restrictions  on  lands  in  such  manner  as  to  carry 
out  the  plain  intent  of  the  parties.2  And  where  there  are  conflicting 
easements  at  any  given  point  equity  has  jurisdiction  to  hear  the  parties 
and  determine  how  each  shall  enjoy  his  right  as  against  the  others 
having  easements  in  the  same  place.3  Equity  will  restrain  the  use  of 
an  easement  to  reach  land  which  was  not  included  in  the  scheme  and 
purpose  of  such  right  of  way.4  A  court  of  equity  has  jurisdiction  in 
a  suit  for  specific  performance  to  enforce  the  establishment  and  pro- 
tection of  an  easement.5 

B.  The  Complaint.0  —  The  property  to  be  affected  must  be  de- 
scribed in  the  pleadings  with  such  certainty  as  to  enable  the  party 
against  whom  the  claim  is  made  to  know  definitely  just  what  portion 
of  his  property  is  so  claimed  ;7  but  it  is  not  always  possible  to  describe 


1.  Morris  v.  Dorsey,  77  X.  J.  Eq. 
460,  77  Atl.  44;  Taylor  v.  Wright,  76 
N.  J.  Eq.  121,  79  Atl.  433. 

2.  HI. — Goodwillie  Co.  r.  Common- 
wealth Co.,  241  111.  42.  76,  89  N.  E. 
272.  Ky.— Link  r.  Caldwell,  22  Ky. 
L.  Rep.  1041,  59  S.  W.  502.  N.  J. 
Higbee  Fishing  Club  r.  Atlantic  City 
Electric  Co..  78  N.  J.  Eq.  434,  79  Atl. 
326.  Pa.— Schuler  v.  Schuler,  39  Pa. 
Super.  635. 

See  generally  the  title  "Equity  Jur- 
isdiction and  Procedure." 

A  right  of  way  that  is  too  indefinite 
for  a  determinate  description  cannot 
be  established  and  protected  in  a  court 
of  chancerv.  Fox  v.  Pierce,  50  Mich. 
500,  15  N.  W.  880. 

3.  West  Jersev,  etc.  E.  Co.  V.  At- 
lantic City,  etc.  "Tract.  Co.,  65  N.  J. 
Eq.  613,  56  Atl.  890. 

4.  Green   v.  Canny.  137  Mass.  64. 

5.  A  court  of  equity  has  jurisdiction 
at  the  suit  of  the  purchaser  from  a 
devisee,  to  enforce  the  specific  perform- 
ance, against  a  purchaser  of  the  sor- 
vient  lands,  of  an  express  grant  by 
deyisee  of  a  right  of  way  appurtenant, 
by  establishing  the  right,  defining  the 
course  and  enjoining  the  disturbance  of 
the  way.     Lide  t.  Hadley,  36  Ala.  627. 

Where  the  servient  tenant  denies  the 
dominant  tenant's  right  to  the  use  of  a 
right  of  way,  reserved  in  the  deed 
and  clearly  appurtenant  to  the  dom- 
inant estate,  it  is  the  duty  of  :he  court 
under  proper  pleading  to  enforce  spe- 
cific   performance    by    establishing    the 


right,  defining  the  tract  and  enjoining 
disturbance  of  the  way.  provided  it  has 
not  been  previously  fixed  either  by 
deed  or  act  of  the  parties.  Webb  V. 
Jones,  163  Ala.  637,  50  So.  887. 

6.  See  generally  the  title  "Declara- 
tion and  Complaint." 

7.  Leverone  V.  Weakley,  155  Cal. 
395,  101  Pac.  304;  Fox  i?.  Pierce.  50 
Mich.  500,   15   N.  W.   880. 

Where  a  deed  conveyed  a  right  of 
way  to  and  from  certain  lands  belong- 
ing to  the  estate  of  a  deceaent  and 
described  the  lands  as  lying  west  of 
the  land  described,  and  the  bill  to  en- 
force the  easement  accurately  described 
the  land  and  alleged  that  they  were 
the  only  lands  belonging  to  tne  estate 
which  lie  west  of  those  lands  conveyed, 
the  bill  contained  a  sufficient  descrip- 
tion of  the  dominant  estate  to  permit 
the  court  to  decree  specific  performance 
of  the  right  of  way.  Webb  V.  Jones, 
163  Ala.  637,  50  So.  887. 

"It  appeared  in  the  complaint  that 
the  plaintiff  owned  the  S.  W.  Vi  of 
the  S.  E.  Vi  of  section  20,  township 
10  S.,  range  20  E.,  Mt.  D.  B.  &  M., 
and  that  the  alleged  road  ran  south- 
oil  v  therefrom  through  a  portion  of 
section  29  to  the  Hildreth  road.''  The 
description  in  the  complaint  was  as  fol- 
lows: "  'A  strip  of  land  forty-five 
feel  wi'l'  traversing  the  southerly  line 
of  section  twentv,'  township  ten,  range 
twenty  E.,  Mt.  D.  B.  &  M.,  'in  the 
southwest  quarter  of  the  southeast 
quarter    of    said    section,    and    running 
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definitely  the  right  of  way  claimed  as  an  easement.8  The  pleadings 
should  contain  averments  showing  that  plaintiff  requested  defendant, 
the  owner  of  the  servient  estate,  to  select  the  location  of  the  way,  and 
that  the  defendant  had  either  failed  to  do  so  or  had  located  the  way 
in  an  unreasonable  manner;  and  in  case  the  owner  of  the  servient 
estate  had  tailed  to  locate  the  way,  that  the  plaintiff  had  selected  the 
route  therefor,  particularly  describing  the  same.0  Where  it  is  sought 
to  establish  a  way  of  necessity,  the  petition  should  also  state  that  the 
plaintiff  has  no  access  to  his  lands  from  a  public  highway.10 

C.  Parties.  —  A  person  not  a  party  to  the  original  contract  relat- 
ing  to  an  easement  may  enforce  the  same  where  it  was  made  for  his 
benefit  and  upon  a  valuable  consideration.11  The  owner  of  land  is  a 
necessary  party  to  a  proceeding  to  adjudge  an  easement  thereon,12 
but  not  so  as  to  one  who  was  the  common  source  of  title,  though  it 
might  be  proper  to  make  him  a  party  because  of  his  warranty  deed 
conveying  the  easement  to  the  plaintiff.13 

D.  Interpretation  and  Construction.  —  The  rules  of  construc- 
tion of  an  agreement  creating  an  easement  are  much  the  same  as  those 
for  the  construction  of  contracts  generally.14 


thence  southerly  a  distance  of  about 
three-eighths  of  a  mile  across  the  north- 
east quarter  of  section  twenty-nine  in 
said  township  and  range,'  to  what  is 
known  as  the  Hildreth  road."  This 
was  insufficient.  Leverone  v.  Weakley, 
155  Cal.  395,  101  Pac.  304,  305. 

8.  In  an  action  to  establish  a  way 
of  necessity  the  complaint  was  ob- 
jected to  as  not  containing  a  sufficient 
description  of  the  right  of  way  claimed 
by  the  plaintiff.  The  complaint  was 
held  sufficient  in  that  it  would  have 
been  difficult  to  describe  a  way  which 
had  been  denied  to  the  plaintiff  and 
the  location  of  which  the  defendant 
had  the  right  to  dictate.  No  objection 
was  made  in  the  lower  court,  the  case 
having  been  tried  on  the  theory  that 
the  complaint  was  sufficient.  The  par- 
ties had  also  stipulated  as  to  the  proper 
description  of  the  way  in  case  the  law 
should  adjudge  one  to  exist.  San  Joa- 
quin Valley  Bank  v.  Dodge,  125  Cal. 
77,   84,   57  'Pac.   687. 

9.  Thomas  v.  McCoy,  30  Ind.  App. 
555,  66  N.   E.   700. 

10.  Mcllquham  r.  Anthony  Wilkin- 
son Live  Stock  Co.,  18  Wyo.  53.  104 
Pac.  20. 

11.  Goodwillie  Co.  v.  Commonwealth 
Co.,  241  111.  42,  76.  89  N.  E.  272.  See 
generally  the  title   "Parties." 

12.  Campbell  v.  Flannerv,  32  Mont. 
119,  129,  79  Pac  702,  80  Pac.  240. 
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13.  Thompson  v.  Cole  (Tex.  Civ. 
App.),  126  S.  W.  923. 

14.  But  in  Wilson  v.  Ford,  148  App. 
Div.  307,  133  N.  Y.  Supp.  33,  the  court 
in  its  opinion  endorsed  the  findings  of 
the  referee,  who  remarked  as  to  this 
point:  "The  rule  applies  with  pecu- 
liar force  in  determining  the  proper 
uses  of  an  easement.  In  the  case  of 
Alexander  Smith,  etc.  Carpet  Co.  V. 
Ball,  just  reported  (143  App.  Div.  83, 
127  N.  Y.  Supp.  974),  the  appellate 
division,  second  department,  said:  'It 
is  perfectly  good  law,  no  doubt,  that 
where  a  grant  of  a  right  of  way  is 
made  by  deed,  the  extent  of  the  right 
is  to  be  determined,  not  by  user,  but 
by  the  terms  of  the  grant.  But  the 
terms  of  the  grant  are  not  to  be  de- 
termined by  the  ordinary  rules  govern- 
ing the  construction  of  contracts  and 
statutes.  We  are  to  read  the  whole 
contract  in  the  light  of  the  conditions 
surrounding  its  making.'  The  Massa- 
chusetts supreme  judicial  court,  in  the 
recent  case  of  Lipsky  v.  Heller,  199 
Mass.  310,  85  N.  E.  453,  laid  down 
the  rule  that  the  character  of  an  ease- 
ment for  passage  must  be  ascertained 
from  the  purpose  and  intention  of  the 
grantor  rather  than  from  any  particu- 
lar form  of  words  used." 

The  court  will  not  refer  to  the  parol 
negotiations  which  preceded  the  execu- 
tion   or    the    colloquium    accompanying 
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E.  Judgments  and  Decrees.  —  If  the  location  of  an  undescribed 
easement  granted  in  a  conveyance  is  in  dispute,  either  party  may 
procure  a  decree  fixing  the  right  affirmatively  and  specifically.15  The 
judgment  establishing  the  validity  of  the  claim  must  be  definite  and 
certain  as  to  the  property  affected.16 

Courts  will  not,  except  in  clear  cases  establish  and  protect  a  way 
for  passage  over  private  property  "on  the  ground  of  enforcing  spe- 
cific performance  of  a  partly  executed  oral  agreement,  or  of  declaring 
and  protecting  a  prescriptive  right,  resulting  from  a  use  which  orig- 
inally sprang  from  such  an  agreement."17  The  judgment  does  no  more 
than  grant  an  easement  and  will  not  render  the  way  a  public  highway.18 

II.  OBSTRUCTION  OR  INVASION.  —  A.  The  Remedy  in  Gen- 
eral. —  The  appropriate  remedy  for  the  disturbance  of  an  easement 
is  not  an  action  of  trespass,  but  an  action  on  the  case  to  recover  dam- 
ages,19 or  if  the  wrong  be  persisted  in,  or  when  an  action  at  law  will 
not  afford  adequate  relief  to  the  aggrieved  party,  an  equitable  proceed- 
ing to  enjoin  interference  with  the    enjoyment    of    the    easement.20 

Neither  a  writ  of  entry21  nor  an  action  of    ejectment22    will    lie.23 


the  grant  of  a  right  of  way;  but  will 
regard  the  language  of  the  grant,  and 
when  that  is  uncertain  or  ambiguous, 
the  circumstances  surrounding  it,  and 
the  situation  of  the  parties  with  a  view 
of  arriving  at  their  true  intent.  Her- 
man v.  Eoberts,  119  N.  Y.  37,  42,  23 
N.  E.  442,  16  Am.  St.  Eep.  80,  7  L.  E. 
A.   226. 

The  grant  of  an  easement  will  be 
construed  most  strongly  against  the 
grantor.  Wilson  v.  Ford.  148  App.  Div. 
307,  133  N.  Y.  Supp.  33,43. 

15.  Ballard  r.  Titus,  157  Cal.  673, 
110  Pac.  118;  Davidson  v.  Ellis,  9  Cal. 
App.  145,  98  Pac.  254.  See  generally 
the  titles   "Decrees;"   "Judgment." 

16.  Leverone  v.  Weakley,  155  Cal. 
395,  101   Pac.  304. 

The  .iudgment  will  be  reversed  and 
remanded  for  further  evidence  as  to 
the  location  where  the  description  in 
the  decree  is  uncertain  and  a  departure 
from  the  pleadings  and  the  testimony 
was  not  received  with  a  view  of  locat- 
ing the  road  with  any  degree  of  cer- 
tainty. Van  De  Vanter  v.  Flaherty, 
37  Wash.  218,  79  Pac.  794. 

17.  Fox  v.  Pierce,  50  Mich.  500,  15 
N.  W.  880. 

18.  Holman  v.  Patterson,  34  Tex. 
Civ.  App.  344,  347,  78  S.  W.  989. 

19.  Ga.— Bale  v.  Todd,  123  Ga.  99, 
50  S.  E.  990.  N.  H.— Smith  v.  Wiggin, 
48  N.  H.  105.  N.  J.— Osborne  V. 
Butcher,  26  N.  J.  L.  308.  Pa.— Neff 
v.    Pennsylvania   E.    Co.,    202   Pa.    371, 


51  Atl.  1038;  Williams  v.  Esling,  4  Pa. 
486. 

And  see  Fritsche  v.  Fritsche,  77  Wis. 
270,  45  N.  W.  1089. 

See  also  infra,  II,  C. 

Trespass  quare  clausum  will  not  lie 
in  favor  of  one  whose  right  of  way 
over  the  land  of  another  has  been  ob- 
structed by  the  owner  of  the  land. 
Mclntire  V.  Lauckner,  108  Me.  443,  81 
Atl.   784. 

20.  See  infra,  II,  B. 

21.  Smith  v.  Wiggin,  48  1ST.  H.  105. 
See  the  title  "Entry,  Writ  of." 

22.  Brier  v.  State  Bank,  225  Mo. 
673,  125  S.  W.  469;  Fritsche  v.  Fritsche, 
77  Wis.  270,  45  N.  W.  1089;  Eacine  V. 
Crotsenberg,  61  Wis.  481,  21  N.  W.  520. 

See  the   title   "Ejectment." 

23.  But  the  cases  holding  that,  eject- 
ment will  not  lie  to  recover  the  pos- 
session of  an  easement  should  not  be 
confused  with  the  rule  allowing  eject- 
ment to  recover  the  possession  of  a 
distinct  parcel  of  land. 

See  the  title  "Ejectment." 
In  La  Blond  v.  Peshtigo,  140  Wis. 
604,  610,  123  N.  W.  157,  the  court  dis- 
tinguishes these  holdings  as  follows: 
"An  easement  is  an  incorporeal  right 
which  can  only  be  acquired  by  grant 
or  prescription,  and  is  incapable  of 
manual  delivery.  Land,  on  the  con- 
trary, is  a  tangible  thing  of  which  ac- 
tual possession  may  be  delivered.  There 
is  a  substantial  distinction  between  an 
action   brought  to   recover  an   intangi- 
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While  "an  action  of  ejectment  cannot  be  maintained  for  an  easement 
alone,  the  easement  may  be  recovered  in  an  action  of  ejectment  for 
the  land  to  which  it  is  appurtenant,  and  the  delivery  by  the  sheriff 
of  the  possession  the  land  carries  with  it  the  possession  of  the  ease- 
ment."-' 

B.  Injunction.--'  —  General  Statement.  —  Where  the  trespasses 
are  of  a  continuing  nature,  and  the  damages  for  each  day's  obstruction 
are  insignificant,  the  remedy  of  successive  actions  at  law  for  such  dam- 
ages is  inadequate  and  equity  will  interpose  by  injunction.-0     If  an 


ble  right  and  one  brought  to  recover 
actual  manual  possession  of  real  prop- 
erty which  has  been  lost  to  the  owner 
by  the  exercise  of  an  incorporeal  right 
or  in  any  other  way.  In  the  one  case 
possession  of  the  thing  sought  cannot 
be  delivered  through  a  court  of  law; 
in  the  other  it  may.  .  .  .  Where,  as 
here,  the  owner  in  fee  has  been  de- 
prived of  the  possession  of  real  estate, 
the  statute  gives  a  right  of  action  in 
ejectment  to  recover  that  possession, 
and  it  is  immaterial  whether  the  de- 
privation of  such  right  has  been  caused 
by  the  exercise  of  an  easement  which 
wrongfully  excluded  plaintiff  from  her 
possession  or  otherwise." 

24.  Callaway  v.  Forest  Park  High- 
lands Co.,   113   Md.   1,   77  Atl.  141. 

25.  See  the  title  "Injunction." 

26.  Ala. — Jackson  v.  Snodgrass,  140 
Ala.  365,  37  So.  246;  Coleman  r.  Butt, 
130  Ala.  266,  30  So.  364,  S6  Am.  St. 
Rep.  74;  Lide  r.  Hadlev,  36  Ala.  627. 
Cal.— Danielson  v.  Sykes,  157  Cal.  686, 
109  Pac.  87;  Mendelson  v.  McCabe,  144 
Cal.  232,  77  Pac.  915,  103  Am.  St.  Rep. 
78.  Colo. — Croke  v.  American  Nat. 
Bank,  18  Colo.  App.  3,  70  Pac.  229. 
Conn. — Dewire  v.  Hanley,  79  Conn.  454, 
65  Atl.  573.  Ga.— Bale  v.  Todd,  123 
Ga.  99,  50  S.  E.  990;  Murphy  v.  Harker, 
115  Ga.  77,  41  S.  E.  585.  la.— Robbins 
v.  Archer,  147  Iowa  743,  126  N.  W.  936. 
La. — Patout  r.  Lewis,  51  La.  Ann.  210, 
25  So.  134.  Md.— Mancuso  V.  Riddle- 
moser  Co.,  82  Atl.  1051;  Jay  v.  Michael, 
92  Md.  198,  48  Atl.  61;*'  Scnaidt  v. 
Blaul,  66  Md.  141,  6  Atl.  669.  Mass. 
Frost  v.  Jacobs,  204  Mass.  1,  90  N.  E. 
357;  Downey  v.  Hood,  203  Mass.  4,  89 
N".  E.  24;  O'Brien  v.  Goodrich,  177 
Mass.  32,  58  N.  E.  151;  Brown  v. 
O'Brein,  168  Mass.  484,  47  N.  E.  195; 
Vinton  v.  Greene,  1*8  Mass.  426,  33 
N.  E.  607.  Mich. — Nye  v.  Clark,  55 
Mich.  599,  22  N.  W.  57.  Mo.— Cook 
r.  Ferbert,  145  Mo.  462,  46  S.  W.  947; 
Frogge    v.    Big   Joe    Min.    &    Mill.    Co., 
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136  Mo.  App.  431,  117  S.  W.  1194; 
Springfield  Railway  Co.  v.  Springfield, 
85  Mo.  674;  St.  Louis  Safe  Deposit 
Bank  v.  Kennett's  Estate,  101  Mo.  App. 
370,  74  S.  W.  474.  Neb.— Ballinger  v. 
Kinney,  87  Neb.  342,  127  N.  W.  239; 
Agnew  v.  Pawnee  City,  79  Neb.  603, 
113  N.  W.  236;  Miller  v.  Fitz  Gerald 
Dry  Goods  Co.,  62  Neb.  270,  86  N.  W. 
1078;  Keplinger  V.  Woolsey,  4  Neb. 
(Unof.)  282,  93  N.  W.  1008.  N.  J. 
McCarthy  v.  Mullen,  82  Atl.  51;  Mayor, 
etc.  of  City  of  Newark  v.  Erie  R.  Co., 
75  N.  J.  Eq.  20,  71  Atl.  620;  Hess  V. 
Kenney,  69  N.  J.  Eq.  138,  61  Atl.  464; 
Shreve  v.  Mathis,  63  N.  J.  Eq.  170, 
52  Atl.  234;  Dill  v.  Board  of  Education, 
47  N.  J.  Eq.  421,  20  Atl.  739,  10  L.  R. 
A.  276.  N.  Y—  Alexander  Smith  & 
Sons  Carpet  Co.  v.  Ball,  143  App.  Div. 
83,  127  N.  Y.  Supp.  974;  McCullough 
V.  Broad  Exchange  Co.,  101  App.  Div. 
566,  92  N.  Y.  Supp.  533,  16  N.  Y.  Ann. 
Cas.  5,  51,  affirmed  in  184  N.  Y.  592, 
77  N.  E.  1191.  N.  C— Railroad  V. 
Olive,  142  N.  C.  257,  265,  55  S.  E.  263. 
Pa. — Delaware  &  Hudson  Co.  V.  Oly- 
phant  Borough,  224  Pa.  387,  73  Atl. 
458;  Manbeck  V.  Jones,  190  Pa.  171, 
42  Atl.  536;  Purvis  v.  Overlander,  44 
Pa.  Super.  22;  Dzmura  V.  Gyurik,  41 
Pa.  Super.  398;  Sharpless  v.  Willauer, 
39  Pa.  Super.  205;  Rieger  v.  Stoudt, 
39  Pa.  Super.  59;  Carroll  V.  Ashbury, 
28  Pa.  Super.  354.  R.  I.— First  Baptist 
Society  V.  Wetherell,  82  Atl.  1061.  Va. 
Sanderlin  r.  Baxter,  76  Va.  299,  44 
Am.  St.  Rep.  165;  Brooke  v.  Barton, 
G  Munf.  306.  Wash.— Kalinowski  v. 
Jacobowski,  52  Wash.  359,  100  Pac. 
852.  W.  Va. — Johnson  v.  Gould,  60 
W.  Va.  S4,  53  S.  E.  798;  Flaherty  r. 
Fleming,  58  W.  Va.  669,  52  S.  E.  857; 
Rogerson  r.  Shepherd,  33  W.  Va.  307, 
10   S.   E.   632. 

On  a  bill  in  equity  to  restrain  in- 
terference with  a  road,  if  the  testi- 
mony is  such  that,  if  submitted  to  a 
jury,  the  only  finding  could  be  in  favor 
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obstruction  to  a  private  easement  is  continuous,  exclusive  and  under 
claim  of  right,  so  that  it  will  eventually  destroy  the  easement  by  ad- 
verse possession  thereof,  an  injunction  will  be  granted  against  such 
obstruction  although  substantial  damage  has  not  yet  been  caused  by 
such  obstruction.27 

Not  Proper  as  Substitute  for  Ejectment.  —  The  injunction  will  not  is- 
sue as  a  provisional  remedy  to  be  used  as  a  substitute  for  ejectment.28 

It  will  lie  as  a  protection,  but  not  to  secure  the  fruits    of    trespass.20 

Legal  Rights  Unsettled.  —  Where  the  legal  right  to  the  easement  is 
in  dispute  injunction  will  not  lie;30  and  where  the  legal  title  is  in 
dispute  but  the  plaintiff  is  seeking  equitable  relief  to  enjoin  an  ob- 
struction, if  no  request  is  made  for  the  dismissal  of  the  bill  to  enjoin, 
it  has  been  held  that  the  court  should  retain  the  bill  until  the  plaintiff 
has  an  opportunity  to  establish  his  title.31 

Where  Plaintiff  Has  Been  Guilty  of  Laches.  —  A  party  who  has  stood  by 
and  allowed  improvements  to  be  erected  and  remained  silent  for  years 
is  not  entitled  to  injunctive  relief,  but  must  resort  to  law  for  his 
remedy.32 

Discretion  of  Court.  —  It  is  not  every  case  of  permanent  obstruction 
in  the  use  of  an  easement  that  entitles  the  aggrieved  party  to  a  restora- 
tion of  the  former  situation.     Each  case  depends  on  its  own  circum- 


of  the  existence  of  the  road,  a  court 
of  equity  has  jurisdiction  to  enter  a 
decree  forbidding  any  obstruction  of 
the  road.  The  law  does  not  offer  an 
adequate  remedy.  Manbeck  v.  Jones, 
190  Pa.  171,  42  Atl.  536. 

27.  Danielsen  v.  Sykes,  157  Cal.  6S6, 
109  Pac.  87;  Mendelson  v.  McCabe,  144 
Cal.  232,  77  Pac.  915,  103  Am.  St.  Kep. 
78. 

28.  Lehigh  Valley  E.  Co.  v.  New 
York  &  New  Jersey  Water  Co.,  76  N. 
J.   Eq.   504,   74  Atl.  970. 

See  the  title  ' 'Ejectment." 

29.  Wright  V.  St.  Louis  Southwest- 
ern R.  Co.,  175  Fed.  845. 

30.  Oswald  v.  Wolf,  129  111.  200,  21 
N.  E.  839;  Hagerty  v.  Lee,  45  N.  J. 
Eq.    1,    15   Atl.    399. 

Injunction  will  not  lie  on  implied 
right  of  passage  where  it  does  not  ap- 
pear that  the  alleged  place  and  mode 
of  passage  lias  been  fixed  by  covenant 
of  parties  or  a  judgment  of  court.  In 
re  Baldwin  Lumber  Co..  124  La.  543, 
50  So.  526. 

The  complainant  in  a  bill  in  equity 
is  not  entitled  to  an  injunction  to  re- 
strain the  defendant  from  interfering 
With  him  in  the  use  of  an  alley  wholly 
on  defendant's  land,  where  the  plain- 
tiff's  right   is  not  based   on   any  writ- 


ing, and  where  the  evidence  as  to  ad- 
verse use  ■  for  the  statutory  period  is 
conflicting  and  the  evidence  is  also  con- 
flicting as  to  an  alleged  parol  contract 
by  which  the  defendant  granted  the 
use  of  the  alley  for  an  executed  valid 
consideration.  Gorman  V.  McDermott, 
42  Pa.  Super.  516. 

Where  plaintiff's  title  to  an  easement 
of  way  is  denied  and  is  involved  in 
doubt  depending  as  it  does  upon  the 
construction  of  title  deeds  and  the 
question  of  adverse  user,  a  temporary 
injunction  to  restrain  interference  with 
the  easement  pending  proceedings  at 
law  to  establish  plaintiff's  title  will 
not  be  granted,  unless  the  injury  to 
the  plaintiff  from  defendant 's  obstruc- 
tion of  the  way  is  likely  to  be  ruinous 
or  irreparable.  Bernei  v.  Sappington, 
102   Md.   185,   62   Atl.   365. 

Where  an  answer  to  a  bill  in  equity 
to  restrain  the  obstruction  of  the  right 
of  way  admits  a  right  of  way  of  a 
certain  width,  equity  has  jurisdiction 
although  the  exact  width  and  the  par- 
ticular location  of  the  right  of  way  is 
not  definitely  fixed.  Bright  V.  Allan, 
203   Pa.   386,'  53   Atl.  248. 

31.  Morris  v.  Dorsey,  77  N.  J.  Eq. 
460,  77  Atl.  44. 

32.  Bernei  V.  Sappington,  102  Aid. 
185,  62  Atl.  365. 
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stances.  It  is  for  the  court  in  the  exercise  of  a  sound  discretion,  to 
determine  in  such  instances  whether  a  mandatory  injunction  shall 
issue.  It  will  not  be  issued  when  it  appears  that  it  will  operate  in- 
equitably ami  oppressively,  nor  when  it  appears  that  there  has  been 
unreasonable  delay  by  the  party  seeking  it  in  the  enforcement  of  his 
rights,  nor  when  the  injury  complained  of  is  not  serious  or  substantial 
and  may  be  readily  compensated  in  damages,  while  to  restore  things 
as  they  were  before  the  acts  complained  of  would  subject  the  other 
party  to  great  inconvenience  and  loss.33 

Nature  of  Decree. —  If  the  court  grants  equitable  relief  the  decree 
will  be  as  moderate  as  is  consistent  writh  effectually  correcting  the  mis- 
chief. Courts  are  lenient  in  litigation  of  this  character  and  decline  to 
compel  alterations  of  permanent  improvements  further  than  is  neces- 
sary to  relieve  a  complainant  from  annoyance  and  loss.34 

Equitable  Remedy  Not  Conclusive.  —  Where  a  right  to  a  way  is  not 
doubtful,  but  is  clearly  shown,  equity  has  jurisdiction  to  compel  the 
keeping  open  of  the  way,  before  a  decision  on  the  question  of  the 
right  to  the  easement  is  had  on  the  law  side  of  the  court.35 


33.  Starkie  r.  Richmond,  155  Mass. 
188,  29   N.   E.  770. 

Equity  will  not  relieve  against  a 
mere  technical  or  trivial  invasion  of 
the  easement;  but  will  leave  the  ag- 
grieved party  to  an  action  for  dam- 
ages. Kendall  r.  Hardy,  208  Mass.  20, 
28,  94  N.  E.  254;  St.  Louis  Safe  De- 
posit Bank  v.  Kennett's  Estate,  101 
Mo.   App.   370,   74   S.   W.   474. 

Injunction  will  not  lie  where  there 
is  a  mere  change  of  appearance  inci- 
dent to  building  but  no  actual  obstruc- 
tion. Yeatts  v.  Doyle,  190  Pa.  129,  42 
Atl.  468. 

On  a  bill  in  equity  to  restrain  the 
erection  of  a  trestle  on  a  piece  of  land 
on  the  ground  that  the  erection  of  the 
trestle  would  interfere  with  the  min- 
ing operations  of  the  plaintiff,  the 
court  found  as  a  fact  that  the  plain- 
tiffs were  entitled  only  to  a  right  of 
way  over  the  land,  and  that  the  erec- 
tion of  the  trestle  did  not  interfere 
with  the  use  of  such  right  of  way. 
The  bill  was  dismissed.  Llewellyn  V. 
Cauffiel.  215  Pa.  23,  64  Atl.  388. 

Where  a  brick  building  encroached 
on  a  way  three  feet  and  eight  inches 
and  the  owner  of  the  buildings  some- 
times used  one  end  for  the  temporary 
storage  of  goods  and  boxes,  but  not 
so  as  to  interfere  with  the  use  of  the 
way  by  the  complainant  whose  lot 
abutted  on  the  way,  equity  will  not 
grant  relief,  since  it  would  be  of  no 
real    benefit    to    the    complainant    and 
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would  cause  great  inconvenience  to  the 
respondent,  but  will  leave  the  com- 
plainant to  his  remedy  at  law.  Bent- 
ley  v.  Root,   19   R.  I.   205,  32  Atl.   918. 

34.  St.  Louis  Safe  Deposit  Bank  v. 
Kennett's  Estate,  101  Mo.  App.  370, 
74  S.  W.  474. 

Imperative  Conditions. — It  is  equally 
well  settled  that  when  the  conditions 
imperatively  call  for  it,  the  removal 
of  costly  structures  must  and  will  be 
ordered.  St.  Louis  Safe  Deposit  Bank 
i\  Kennett's  Estate,  101  Mo.  App.  370, 
74  S.  W.  474. 

"A  mandatory  injunction  will  make 
the  defendant  remove  any  obstruction, 
and  a  final  injunction  will  prevent  him 
thereafter  interfering  with  the  plain- 
tiff's rights  in  the  premises  in  one  way 
or  another."  Russell  V.  Napier,  80  Ga. 
77,  4  S.  E.  857.  And  see  Lake  Erie, 
etc.  R.  Co.  V.  Essington,  27  Ind.  App. 
291,  60  N.  E.  457;  Hershman  v.  Staf- 
ford, 58  W.  Va.  459,  52  S.  E.  533. 

35.  Ala.— Lide  v.  Hadley,  36  Ala. 
627.  Ga. — Russell  v.  Napier,  80  Ga. 
77,  4  S.  E.  857.  Pa.— Wilson  V.  Cather, 
214  Pa.  3,  63  Atl.  190;  Manbeck  v. 
Jones,  190  Pa.  171.  42  Atl.  536;  Weaver 
v.  Getz,  16  Pa.  Super.  418.  Va.— Sander- 
lin  v.  Baxter,  76  Va.  299,  44  Am.  Rep. 
165;   Berkeley  r.   Smith,  27  Gratt.   892. 

If  A  and  B  own  separate  estates 
abutting  on  a  passage  way  owned  by 
them  in  common,  which  each  has  the 
right  to  have  kept  open  and  unincum- 
bered,   and    B    places    therein    obstrue- 


EASEMENTS 


961 


C.  Action  for  Damages.  —  An  action  for  damages  will  lie  for  the 
obstruction  or  invasion  of  the  rights  in  an  easement;36  in  fact  this 
remedy  should  be  sought  wherever  possible  rather  than  injunctive  re- 
lief.37 But  permanent  damages  will  not  generally  be  adjudged  in  lieu 
of  mandatory  injunction.38 

When  an  invasion  of  the  right  to  an  easement  is  shown,  the  law 
infers  damages;  and  although  it  be  merely  nominal,  it  is  not  regarded 
as  damnum  absque  injuria,  because  it  is  founded  on  the  legal  title  of 
the  plaintiff  and  the  familiar  maxim  ubi  jus,  ibi  remedium  is  ap- 
plicable.30 

To  entitle  the  plaintiff  to  maintain  an  action  for  the  obstruction  of 
an  easement  it  is  not  necessary  for  him  to  show  that  he  wished  to 
use  the  way  while  it  was  obstructed.40 

D.  Removal  "Without  Process.  —  Under  the  rules  in  some  juris- 
dictions an  obstruction  may  be  removed  by  the  injured  party  without 
having  recourse  therefor  to  judicial  proceedings,  when  he  can  do  so 
without  a  breach  of  the  peace.41  But  generally  the  remedy  for  an 
unauthorized  use  of  a  right  of  way  is  by  action,  and  such  use  will 
not  justify  an  obstruction  of  the  way,42  nor  can  it  be  rendered  proper 
by  the  fact  that  there  has  been  furnished  another  or  better  way  out.43 


tions  of  a  permanent  and  continuous 
character,  to  the  injury  of  A 's  estate, 
A  may  maintain  a  bill  in  equity  against 
him,  after  notice  to  remove  them,  al- 
though A  has  previously  brought  an 
action  at  law  against  B  which  is  still 
pending.  Nash  r.  New  England  Mut. 
Life  Ins.  Co.,  127  Mass.  91. 

36.  D.  C. — Robinson  V.  Hillman,  36 
App.  Cas.  241.  Ind. — Ross  v.  Thomp- 
son, 78  Ind.  90.  Ky.— Big  Sandy  R. 
Co.  v.  Bays,  31  Ky.  L.  Rep.  288,  102 
S.  W.  302.  Me.— Ballard  v.  Butler,  30 
Me.  94.  Mo. — Autenreith  t\  St.  Louis 
&  S.  F.  R.  Co.,  36  Mo.  App.  254.  N.  J. 
Richardson  v.  International  Pottery  Co., 
63  N.  J.  L.  248,  43  Atl.  692.  N.  Y. 
Brown  v.  Bowen,  30  N.  Y.  519.  Pa. 
Xeff  r.  Pennsvlvania  R.  Co.,  202  Pa. 
371,  51  Atl.  1038.  R.  I.— First  Baptist 
Society  r.  Wetherell,  82  Atl.  1061. 

The  right  of  access  from  a  street  by 
the  owner  of  land  abutting  on  such 
street  is  a  property  right  of  which  he 
cannot  be  deprived  without  compensa- 
tion; and  when  a  municipal  corpora- 
tion, in  the  exercise  of  the  power  con- 
ferred on  it  to  grade  and  improve  its 
streets,  destroys  or  impairs  such  right, 
the  corporation  is  liable  to  the  owner 
in  an  action  for  damages.  Macon  v. 
Wing,  113  Ga.  90,  38  S.  E.  392. 

37.  Georke    Co.    v.    Wadsworth,    73 


N.   J.   Eq.   448,   68   Atl.   71.     See   infra, 
II,  K. 

"Where  it  would  be  inequitable  to 
decree  the  removal  of  the  obstruction 
the  plaintiff  should  get  relief  by  way 
of  damages,  or  that  his  lot  be  taken 
by  the  defendant  at  a  valuation  to  be 
fixed  by  the  court  as  an  alternative. 
Kellv  v.  Penfield,  133  App.  Div.  367, 
117   N.  Y.   Supp.   379. 

38.  Ackerman  v.  True,  56  App.  Div. 
54,  66  N.  Y.  Supp.  6.     See  infra,  II,  K. 

39.  Hastings  v.  Livermore,  7  Gray 
(Mass.)  194,  196,  in  which  case  it  was 
remarked  by  the  court:  "If  A  has 
a  right  of  way  through  land  of  B  to 
a  highway,  it  will  not  justify  the  lat- 
ter in  closing  up  the  way,  or  obstruct- 
ing A's  passage  through  it,  to  show 
that  he  has  another  access  to  the  same 
highway  by  another  route  equally  easy 
and  convenient."  And  see  Blodgett  r. 
Stone,  60  N.  H.  167;  Collins  r.  St. 
Peters,  65  Vt.  61S,  27  Atl.  425. 

40.  Collins  v.  St.  Peters,  65  Vt.  618, 
621,   27  Atl.   425. 

41.  See  Patout  v.  Lewis,  51  La. 
Ann.  210,  25  So.  134;  Keplinger  r. 
Woolsev,  4  Neb.  (Unof.)  282,  93  N.  W. 
100S. 

42.  Citizens  Electric  Co.  v.  Davis. 
44  Pa.  Super.  138,  145. 

43.  Manbcck  r.  Jones,  190  Pa.  171, 
42   Atl.  536. 
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E.  Mandamus.44  —  Mandamus  has  been  resorted  to  to  protect  the 
rights  in  an  easement  which  was  being  obstructed.40 

F.  Jurisdiction.  —  A  power  conferred  by  the  legislature  upon  a 
county  commissioner  to  establish,  alter  or  abolish  private  ways  does  not 
include  the  power  to  remove  obstructions  therefrom.40 

In  Georgia  it  has  been  held  under  various  circumstances  that  the 
jurisdiction  falls  within  that  of  the  ordinary,  or  the  magistrate,  or 
concurrently.47 

Tenants  In  Common.  —  Where  the  controversy  is  between  tenants  in 
common  the  test  of  jurisdiction  has  been  said  to  be  the  existence  of 
actual  conflict.48 

G.  Prerequisites  To  Bringing  Action.  —  Where  one  has  the  right 
to  go  upon  land  for  certain  purposes,  before  he  will  be  permitted  to 
maintain  proceedings  for  the  obstruction  of  his  easement,  he  must 
first  give  the  owner  notice  of  his  intention  to  go  upon  his  premises  by 
virtue  of  his  easement.49     When  a  defendant  was  not  the    original 


44.  See  generally  the  title  "Man- 
damus. ' ' 

45.  Where  a  private  road  was  ob- 
structed by  a  canal,  the  owner  of  the 
road  was  held  to  have  the  right  to 
require  the  makers  of  the  canal,  by 
mandamus,  to  bridge  the  canal  so  as 
to  restore  the  means  of  passage.  Hab- 
ersham V.  Savannah,  etc.  Canal  Co.,  26 
Ga.   665. 

46.  Bailey  v.  Bazemore,  66  Ga.  537; 
Gibson  V.  Porter,  12  Ky.  L.  Rep.  917, 
15  S.  W.  S71. 

47.  Johnson  v.  Sams,  136  Ga.  448, 
71   S.   E.  891. 

In  Duggan  v,  Cox,  78  Ga.  158,  1  S. 
E.  428,  it  was  held  that  the  ordinary 
of  the  county  had  jurisdiction  of  a 
proceeding  to  remove  obstructions  _  of 
a  private  way  existing  by  prescription 
across  the  commons  of  a  city,  where 
the  municipal  authorities  sold  a  por- 
tion of  the  commons,  and  its  vendees 
fenced  in  the  property  sold,  and  there- 
by obstructed  the  way.  Such  _  a  pro- 
ceeding was  a  contest  between  individ- 
uals which  required  judicial  determi- 
nation, and  was  beyond  the  police  pow- 
ers of  the  municipality;  nor  did  the 
claim  of  easement  on  the  portion  of 
+he  commons  sold  stand  on  the  »amo 
basis  as  an  obstruction  of  a  street 
■sr  square,  so  as  to  vest  exclusive  juris- 
diction  in   the   municipal   authorities. 

The  magistrate  of  the  district  mav 
have  jurisdiction  though  the  ordinary 
may  al?"*  have  concurrent  jurisdiction. 
Holmes  v.  Jones,  80  Ga.  659,  7  S.  E. 
168. 

vol  vn 


48.  Mayor  of  City  of  Newark  v. 
Erie  K.  Co.,  75  N.  J.  Eq.  20,  71  Atl. 
620. 

49.  Mansfield  v.  Shepard,  134  Mass* 
520,  where  the  easement  consisted  in 
the  right  to  go  upon  the  premises  to 
make  repairs. 

A  deed  of  warranty  by  which  A 
conveyed  a  mill  to  B  gave  B  a  right 
to  take  and  use  the  water  that  sup- 
plied the  motive  power,  and  specified 
the  position  of  a  weir  and  waste  gate 
in  the  canal,  used  to  empty  on  a  pari 
of  A's  adjoining  premises  the  gravel 
with  which  it  occasionally  became  ob- 
structed. After  the  conveyance.  A,  to 
make  a  head  of  water  for  another  mill 
which  he  owned  lower  on  the  stream, 
built  a  dam  which  raised  water  against 
the  bank  of  the  canal  and  the  weir 
and  gate.  Held  that  if  B's  right  to 
empty  the  canal  upon  the  adjoining 
land  was  a  mere  easement,  subject  to 
which  A  had  a  right  to  flow  the  land, 
A  was  entitled  to  a  reasonable  notice 
of  B's  intention  to  use  the  weir  and 
gate,  and  to  an  opportunity  to  draw 
down  the  water  so  as  to  allow  such 
use  before  being  liable  to  an  action 
for  obstructing  it.  Dean  v.  Colt,  99 
Mass.  480. 

The  grantor  of  a  lot  reserved  "the 
right  to  pass  and  repass  over  the  grant- 
ed premises  for  the  purpose  of  repair- 
ing his  building"  on  an  adjoining  lot 
"at  all  times  when  necessary."  Held 
that  the  grantee  was  entitled  to  a  rea- 
sonable notice  of  the  intention  of  the 
grantor   to   make   repairs   before   being 
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creator  of  the  disturbance  of  an  easement,  an  action  will  not  lie 
against  him  until  he  has  been  requested  to  remove  the  cause  of  the 
disturbance  which  is  on  his  land.50  But  a  demand  will  not  be  neces- 
sary where  the  holder  of  the  servient  estate  has  erected  such  obstruc- 
tions as  to  prevent  all  use  of  the  servient  estate  by  the  owner  of  the 
dominant  estate  and  has  denied  the  right  to  the  use  of  the  easement.51 

H.  Parties.  —  1.  In  General.  —  The  action  must  be  brought  by 
and  against  persons  who  were  interested  in  the  easement  during  its 
existence.52 

In  Actions  Arising  From  "Building  Schemes."  —  Under  those  operations 
generally  denominated  in  the  English  cases  as  building  schemes,  under 
which  an  owner  of  a  large  plot  or  tract  of  land  divides  it  into  building 
lots  to  be  sold  to  different  purchasers  for  separate  occupancy,  by  deeds 
which  contain  uniform  covenants  restricting  the  use  which  the  several 
grantees  may  make  of  their  premises:  the  covenants  in  regard  to  the 
easements  are  enforceable  by  any  grantee  as  against  any  other  upon 
the  theory  that  there  is  a  mutuality  of  covenant  and  consideration 
which  binds  each  and  gives  to  each  the  appropriate  remedy. 

2.  Parties  Plaintiff.  —  The  owner  of  a  servient  estate  may  main- 
tain an  action  to  restrain  an  unauthorized  servitude  and  likewise  the 
owner  of  the  easement  may  sue  to  prevent  a  use  interfering  with  his 
rights.54  Any  person  in  possession  of  the  premises  to  which  the  ease- 
ment is  appurtenant  may  maintain  the  action.55 


liable  to  an  action  for  obstructing  the 
right  of  way.  Phipps  v.  Johnson,  99 
Mass.   26. 

50.  Elliot  V.  Rhett,  5  Rich.  (S.  C.) 
405. 

If  B  buys  land  upon  which  his 
grantor  has  preA-iously  erected  a  struc- 
ture which  violates  an  easement  cre- 
ated by  a  prior  deed  of  adjoining  land 
from  the  same  grantor  to  A,  of  which 
easement  B's  deed  gives  him  no  notice, 
A  cannot  maintain  an  action  against  B 
for  continuing  the  structure  before  re- 
questing its  removal.  Hogan  v.  Barry, 
143  Mass.  538,  10  X.  E.  253. 

One  claiming  a  privilege  in  a  well 
and  pump  situated  in  the  land  of  an- 
other, each  being  bound  to  contribute 
his  proportional  part  of  the  repairs, 
can  have  no  action  against  him  whose 
land  the  well  is  in,  until  after  a  re- 
quest and  refusal  to  repair.  Doane  v. 
Badger,  12  Mass.  65. 

51.  A  demand  to  open  the  way  is 
not  essential  to  the  maintenance  of  a 
bill  by  the  owner  of  the  dominant 
estate  to  enforce  the  easement  where 
it  appears  that  the  owner  of  the  ser- 
vient estate  has  erected  a  wire  fence 
along  the  entire  line  between  the  dom- 


!  inant  and  servient  lands,  thus  prevent- 
|  ing  all  use  of  a  right  of  way  by  the 
|  owner  of  a  dominant  estate,  and  has 
I  denied  right  of  the  owner  of  the  dom- 
;  inant  estate  to  use  the  way  and  as- 
!  serted  that  he  would  prevent  such  use 
in  the  future.  Webb  v.  Jones,  163  Ala. 
i  637,  50  So.  S87. 

52.  One  who  purchases  the  dom- 
inant estate  after  the  extinguishment 
of  the  easement  can  have  no  remedy 
against  one  who  also  purchased  the 
servient  estate  after  such  extinguish- 
ment.     Ballard    v.    Butler,    30    Me.    94. 

53.  Korn  v.  Campbell,  192  X.  Y. 
490,  85  X.  E.  687,  127  Am.  St.  Rep. 
925;  Blenis  r.  Utica  Knitting  Co.,  73 
Misc.   61,  130   X.  Y.  Supp.   740. 

54.  Wilson  v.  Ford,  148  App.  Div. 
307,  133  X.  Y.  Supp.  33,  38. 

55.  Conn. — Hamilton  v.  Dennison, 
56  Conn.  359,  15  Atl.  74S,  1  L.  R.  A. 
287.  Ore. — Carter  v.  Wakcman,  42  Ore. 
147,  70  Pac.  393.  Pa.  — Schmoele  r. 
Betz,  212  Pa.  32,  61  Atl.  525,  10S  Am. 
St.  Rep.  845. 

A  tenant  for  999  years  has  the  right 
while  in  possession  to  protect  his  rights 
by    action    at    law    or    suit    in    equity. 
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A  tenant  at  will  may  sustain  an  action  for  an  interruption  of  a 
passageway  appurtenant  to  the  land  occupied  by  him.58 

Co-Tenants.  —  It  lias  been  held  that  a  case  will  not  be  reversed  by 
reason  of  the  fact  that  a  co-tenant  entitled  to  the  use  of  an  easement 
was  not  made  a  party  plaintiff  in  an  action  relative  to  the  easement  ;B7 
and  one  tenant  in  common  of  an  easement  may  enjoin  any  encroach- 
ment by  the  other.58 

Husband  and  wife  may  join  in  an  action  for  an  obstruction  of  the 
wife's  land,  in  their  occupation  or  possession/'9 

Landlord  Out  of  Possession.  —  The  landlord  while  out  of  possession, 
cannot  maintain  a  bill  for  the  purpose  of  enjoining  the  disturbance  of 
the  enjoyment  of  the  easement  that  may  be  attached  to  the  leasehold 
estate.00 

An  agent  may  commence  and  carry  on  proceedings  in  the  name 
of  his  principal  to  remove  an  obstruction  from  a  private  right  of  way 
appendant  to  the  plantation  of  his  principal,  but  he  cannot  institute 
and  carry  on  such  proceedings  in  his  own  name  either  individually  or 
as  agent.61 

The  holder  of  the  reversion  is  a  proper  party  plaintiff  in  actions  for 
obstructions  to  easements  belonging  to  the  estate.62    And  it  is  not  an 


Schmoele   v.  Betz,  212  Pa.  32,   61  Atl. 

525.  108  Am.  St.  Rep.  845. 

But  evidence  that  a  sou,  after  the 
death  of  his  father,  lived  some  of  the 
time  in  a  house  with  his  mother  at 
her  request,  occupying  half  of  the 
house,  but  without  any  express  agree- 
ment as  to  his  occupation  thereof,  and 
some  of  the  time  in  another  house,  both 
houses  being  set  off  to  his  mother  as 
dower,  with  certain  easements  con- 
nected therewith,  will  not  warrant  the 
jury  in  finding  that  the  son  had  such 
a  right  of  possession  as  to  entitle  him 
to  maintain  an  action  against  one  in- 
terfering with  the  easements  during 
the  life  of  the  mother.  Kimball  V.  Mc- 
intosh, 134  Mass.  362. 

56.  Foley  v.  Wyeth,  2  Allen  (Mass.) 
185;  Hastings  v.  Livermore,  7  Gray 
(Mass.)   194, 

57.  Hudson  v.  Watson,  11  Pa.  Super. 
266. 

58.  Swift  v.  Coker,  S3  Ga.  789,  10 
S.  E.  442,  20  Am.  St.  Rep.  347. 

59.  Cushing  V.  Adams,  18  Pick. 
(Mass.)   110. 

But  the  husband  and  wife  cannot 
receive  joint  damages  for  the  infringe- 
ment of  such  a  right  when  it  does  not 
appear  that  their  right  is  joint.  Noyes 
v.  Hemphill,  58  N.  H.  537. 

60.  Beard   v.    Hicks,    163    Ala.    329, 
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50  So.  232;  Walker  v.  Clifford,  128  Ala. 
67,  29  So.  588,  86  Am.  St.  Eep.  74. 

61.  Cunningham  V.  Elliot,  92  Ga. 
159,  18   S.   E.  365. 

62.  Brown  v.  Bowen,  30  N.  Y.  519. 

Where  the  owner  of  an  estate  ser- 
vient to  an  easement  of  a  right  of 
way  obstructs  the  use  thereof  and 
threatens  to  continue  to  prevent  abso- 
lutely a  further  use  of  the  right  of 
way  which  may  ripen  into  a  legal  right 
to  maintain  the  obstruction,  the  owners 
of  the  fee  and  easement  may  sue  to 
enforce  their  easement  notwithstanding 
the  dominant  estate  has  been  let  to 
tenants  for  agricultural  purposes.  Webb 
v.  Jones,  163  Ala.  637,  50  So.  887. 

The  owner  of  land  leased  at  will 
may  maintain  an  action  for  the  ob- 
struction of  the  right  to  an  easement, 
but  can  only  recover  for  the  injury 
thereby  occasioned  to  the  reversion. 
Hastings  v.  Livermore,  7  Gray  (Mass.) 
194. 

An  obstruction  of  a  way  appurtenant 
to  land  in  the  occupation  of  a  tenant 
at  will  may  be  an  injury  to  the  lessor, 
although  it  does  not  affect  the  rever- 
sion, nor  cause  an  abatement  in  the 
rent.  The  lessor  would  have  the  right 
to  enter  at  any  time  to  terminate  the 
lease  at  will  or  to  make  repairs  and 
might  be  prevented  from   so   entering 
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answer  to  the  action  by  the  reversioner  that  the  cause  of  the  injury 
may  by  possibility  be  removed  or  the  obstruction  abated  before  the 
determination  of  the  tenancy  for  years.63  The  holder  of  a  reversion 
dependent  upon  a  contingency  that  in  its  nature  must  happen  is  en- 
titled to  bring  an  action  for  the  obstruction  of  an  easement,  but  not  a 
person  who  has  no  present  estate  but  only  a  bare  possibility  of 
reverter.64 

Grantee  of  Premises  Sold  Pending  Suit.  —  Where  party  bringing  action 
for  obstruction  of  easement  sells  the  same  pending  the  suit  and  the 
grantee  brings  another  action  for  the  obstruction,  such  grantee  is  not 
a  proper  party  to  the  former  action.65 

Actions  Involving  Easements  of  Light,  Air  and  Access. —  The  owner  of 
premises  entitled  to  easements  of  light,  air  and  access  appurtenant  to 
the  premises  abutting  on  a  public  street  or  highway  is  the  only  per- 
son who  can  sue  for  obstructions  to  such  easements,  they  being  insep- 
arable from  the  dominant  estate.66 

Demurrer  for  Misjoinder.  —  A  demurrer  will  not  lie  to  the  complaint 
for  misjoinder  of  parties  plaintiff  on  the  ground  that  such  improper 
party  has  conveyed  his  interest  to  the  other  parties  plaintiff,  where 
nothing  of  such  conveyance  appears  in  the  complaint.67 

3.  Parties  Defendant.  —  It  is  not  necessary  that  the  defendant 
shall  have  been  an  owner,  lessee  or  tenant  of  the  land  over  which  plaint- 
iff claims  a  right  of  way.  If  plaintiff  owns  the  right  of  way  and 
it  has  been  obstructed,  any  person  creating  or  assisting  to  create  and 
maintain  the  obstruction  is  liable  to  be  sued  for  its  abatement  and  dam- 
ages.68 An  action  will  lie  against  the  owner  of  the  servient  estate 
where  he  has  obstructed  the  easement.69 

Where  a  private  way  is  obstructed  by  one  of  several  persons  claim- 
ing the  land  over  which  the  way  is  situated,  a  proceeding  to  remove 
the  obstruction  may  be  brought  against  the  person  who  erected  it, 
without  joining  the  other  claimants  as    co-defendants.70      Nor    need 


by  the  obstruction,  and  might  be  thus 
induced  to  continue  a  disadvantageous 
lease,  or  to  suffer  the  tenements  to  be 
injured  for  want  of  seasonable  repairs. 
Cushing  v.  Adams,  IS  Pick.  (Mass.) 
110. 

63.  Tinsman  V.  "Railroad  Co.,  25  N. 
J.   L.   255,   262. 

64.  Hooper  v.  Barnes,  113  Cal.  636, 
643,  45  Pac.  874. 

65.  Flammer  v.  Manhattan  E.  Co., 
56  App.  Div.  183,  67  X.  Y.  Supp.  617. 
And  see  Scholle  v.  Metropolitan  El.  E. 
Co.,  GO  App.  Div.  36S,  m  X.  Y.  Supp. 
1118. 

66.  MeKenna  v.  Brooklyn  Union  El. 
E.  Co.,  184  N.  Y.  391,  77  N.  E.  615, 
reversing  95  App.  Div.  22C,  88  N.  Y. 
Supp.    762. 


67.  Hooper  v.  Barnes,  113  Cal.  636, 
642,  45  Pac.  874. 

See  the  titles  "Demurrer;"  "Mis- 
joinder." v 

68.  Hardin  r.  Sin  Claire,  115  Cal. 
460.   47   Pac.   363. 

69.  If  a  party  having  a  right  of 
way  licenses  the  owner  of  the  soil 
to  build  an  arch  over  the  way,  but 
such  owner  unnecessarily  and  unrea- 
sonably obstructs  the  way  in  building 
the  arch,  an  action  on  the  case  will 
lie  for  the  abuse  of  the  license.  Cush- 
ing v.  Adams,  IS  Pick.  (Mass.)   110. 

70.  Connor  r.  Hall,  S9  Ga.  257,  15 
S.  E.  308;  Hershman  i:  Stafford,  5S 
W.  Va.  459,  52  S.  E.  533. 

But  in  an  action  on  the  case  for 
interference  with  a   right  of  way,  the 
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other  property  owners  holding  an  easement  in  common  with  the 
plain! ill'  be  made  parties  in  an  action  seeking  the  removal  of  an  ob- 
struction from  the  easement.71 

Where  an  action  has  been  brought  to  enforce  the  removal  of  an 
obstruction  from  an  easement,  the  case  will  not  be  dismissed  after  a 
sale  of  the  premises  on  the  ground  that  the  injunction  cannot  be  en- 
forced against  the  new  owner.  The  purchaser  from  the  defendant 
acquires  title  presumptively  with  full  knowledge  of  the  easement  and 
assumes  the  burden  of  removing  the  obstructions.  It  might  "be  proper 
to  suspend  the  trial  and  require  the  purchaser  to  be  made  a  party,  but 
a  dismissal  is  improper.72 

An  action  to  enjoin  or  abate  a  nuisance  created  by  the  obstruction 
of  an  easement  will  lie  against  special  administrators  of  the  estate  of 
the  decedent  who  placed  such  obstruction  thereon ;  and  it  will  not 
be  necessary  that  the  claim  be  presented  and  rejected  before  suit  can 
be  brought.73 

I.  The  Pleadings.  —  1.  General  Consideration.  —  The  action  is 
simple  in  its  nature,  the  plaintiff  being  only  required  by  his  complaint 
to  state  his  ownership  of  the  easement  by  appropriate  averments,74 
describing  it  so  that  it  may  be  readily  discerned  of  what  it  consists,7"' 
the  invasion  or  obstruction  thereof,  and  the  damages,  specified  or  gen- 
eral, ensuing  as  may  be  adapted    to    the    exigencies    of    the    case.76 

The  complaint  or  petition  seeking  to  recover  for  or  prevent  obstruc- 
tions to  easements  must  aver  facts  which  make  the  plaintiff's  right 
clearly  appear.77 


administrator  of  the  former  owner  of 
the  land  is  improperly  joined  as  a 
party  defendant  with  the  present 
owner,  as  the  latter  is  not  responsible 
for  the  damages  suffered  by  the  plain- 
tiff before  he  owned  the  land  and  the 
intestate  is  not  responsible  for  dam- 
ages caused  by  action  of  present  owner 
unless  he  conveyed  the  land  with  cov- 
enants of  warranty.  Eandall  v.  Bray- 
ton,  26  E.  I.   233,  58  Atl.  734. 

71.  Blenis  v.  Utica  Knitting  Co.,  73 
Misc.  61,  130  N.  Y.  Supp.  740. 

72.  Collins  v.  Buffalo  Furnace  Co., 
73   App.   Div.   22,   76   N.   Y.   Supp.   420. 

73.  Hardin  v.  Sin  Claire,  115  Cal. 
460,  463,  47   Pac.   363. 

74.  See  infra,  II,  I,  3. 

See  generally  the  title  "Declaration 
and  Complaint." 

Contract. — Where  the  easement  has 
bron  created  by  a  contract  between 
the  parties,  in  an  action  to  restrain 
the  obstruction  of  such  easement,  it  is 
not  necessary  that  it  be  alleged  that 
the  agreement  was  in  writing.  Emer- 
son v.  Bergin,  76  Cal.  197,  18  Pac.  264. 
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75.  See  infra,  II,  I,  2. 

A  declaration  whose  scope  is  for  in- 
jury to  a  private  way,  which  sets  out 
only  that  the  right  of  way  was  over 
and  upon  a  street  or  highway,  is  de- 
murrable. Ordinarily  a  private  way 
becomes  merged  in  a  public  way,  and 
a  declaration  for  injury  to  the  former 
should  state  in  what  respect  the  pri- 
vate right  has  been  violated.  Murphv 
r.  Bates,  21    E.  I.  89,  41  Atl.  1011. 

76.  Carter  v.  Wakeman,  42  Ore.  147, 
70  Pac.  393;  Sharpless  v.  Willauer,  39 
Pa.  Super.   205. 

77.  A  complaint  or  declaration 
claiming  damages  for  obstruction  of 
an  alleged  easement  is  bad  on  de- 
murrer where  it  fails  to  show  any  rea- 
son or  ground  for  the  exercise  of  the 
right  to  subject  the  defendant's  land 
to  the  use  plaintiff  alleges  he  is  en- 
titled to,  or  that  the  plaintiff  had  an 
easement  either  by  prescription  or  by 
grant  from  any  former  proprietor,  of 
which  the  defendant  had  notice.  Mar- 
tin v.  Gainesville,  etc.  B„  78  Ga.  307. 

Complaint  which  does  not  show  ob- 
struction  to  have  been  unreasonable   is 
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In  a  suit  for  damages,  a  paragraph  of  complaint  for  obstructing  a 
private  way  of  the  plaintiff  may  be  joined  with  one  for  obstructing  a 
public  highway  in  which  the  plaintiff  has  a  special  interest,  and  a 
verdict  for  the  plaintiff  is  good  without  specifying  whether  the  way  is 
public  or  private,  and  a  judgment  thereon,  "that  the  way  be  opened 
up  and  left  open"  is  proper.78 

Under  a  statute  providing  that  plaintiff  may  in  the  same  complaint 
write  two  causes  of  action  for  injuries  to  realty  where  the  two  causes 
are  not  inconsistent  an  action  by  plaintiff  owning  a  partial  interest 
in  an  easement  to  restrain  the  defendant  from  using  such  easement, 
or,  being  unsuccessful  in  that,  to  restrict  its  use  to  certain  purposes,  is 
not  improper.79 

The  facts  on  which  way  of  necessity  is  based  must  be  specially 
pleaded.80  And  a  plea  purporting  to  set  up  such  a  way  is  subject  to 
demurrer  where  it  merely  sets  up  a  convenience.81 

In  an  action  for  damages  for  obstructing  a  private  way,  to  entitle 
plaintiff  to  prove  special  damages  for  loss  of  business  and  custom, 
the  causes  of  the  loss  must  be  specially  set  out  and  the  particular  loss 
alleged.82 

A  petition  seeking  an  injunction  must  allege  that  defendant  is  ob- 
structing or  threatening  to  obstruct  the  easement  sought  to  be  pro- 
tected.83 And  such  a  petition  should  also  clearly  show  by  its  allega- 
tion that  complainant's  remedy  at  law  is  inadequate.84 

2.  Description  of  Easement  and  Premises.  —  The  complaint  should 
describe  the  easement  with  particularity,85  and  failure  to  do  so  should 


subject   to   demurrer.     Bland   ?;.   Smith, 
23   Ky.   L.   Rep.   1802,   66   S.   W.   181. 

In  a  bill  in  equity  to  restrain  a 
defendant  from  using  and  occupying 
as  a  private  lawn  a  strip  of  ground 
alleged  to  be  a  street  to  the  use  of 
which  the  plaintiff  is  entitled  as  a  way 
appurtenant  to  his  land,  a  mere  aver- 
ment that  the  strip  had  at  one  time 
been  a  public  street  is  insufficient,  if 
it  appears  that  it  had  been  vacated 
as  a  street  and  there  is  no  averment 
that  any  person  either  bought  or  sold 
a  lot  of  ground  calling  for  the  street 
as  a  boundary  during  the  time  the 
street  was  a  public  highway.  Sharpless 
v.  Willauer,  39  Pa.  Super.  205. 

78.  Ross  V.  Thompson,  78  Ind.  90; 
Cincinnati,  etc.  R.  V.  Miller,  36  Ind. 
App.  26,  72   X.  E.  827. 

79.  Tinder  such  circumstances  as 
stated  in  the  text,  the  use  made  of 
the  easement  by  the  defendant  may  be 
wholly  illegal  or  only  partly  so,  ac- 
cording as  it  is  found  that  he  has  no 
rights  in  the  easement  or  only  a  lim- 
ited right.     Tn  either  event  there  would 


be  an  unauthorized  use  of  the  alley, 
entitling  the  plaintiffs  to  injunctive 
relief,  and  whether  one  or  the  other, 
or  both  of  the  causes  of  action,  be 
sustained  only  goes  to  affect  the  degree 
of  relief  to  be  granted.  The  plaintiff 
is  not  seeking  two  distinct  and  incon- 
sistent kinds  of  relief.  Wilson  v.  Ford, 
148  App.  Div.  307,  133  N.  Y.  Supp. 
33,  38. 

80.  Roper  Lumber  Co.  v.  Richmond 
Cedar  Works,  158  N.  C.  161,  73  S.  E. 
902. 

81.  Anderson  v.  Buchanan,  8  Ind. 
132.  And  see  also  Standiford  v.  Goudy, 
6  W.  Va.  364. 

82.  Fleming  v.  Baltimore  &  O.  R. 
Co.,  51  W.  Va.  54,  41  S.  E.  168. 

83.  Gaynor  v.  Bauer,-  144  Ala.  448, 
39  So.  749,  3  L.  R.  A.   (N.  S.)    10S2. 

84.  Gaynor  v.  Bauer,  144  Ala.  448, 
39  So.  749,  3  L.  R,  A.  (N.  S.)  1082; 
Forrester  v.  Island  Heights  Assn.  (N. 
J.),   62   Atl.   775. 

85.  Carter  v.  Wakeman,  42  Ore.  147, 
70  Pac.   393. 

A    private    way   should   be   described 
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be  taken  advantage  of  by  special  demurrer.80    But  the  complaint  may 
be  amended  in  this  respect.87 

Where  the  way  is  not  claimed  as  appurtenant  to  the  premises  of 
the  plaintiff  to  which  it  leads,  it  is  not  necessary  to  describe  those 
premises  by  metes  and  bounds,  or  otherwise,  in  the  writ.88 

3.  As  to  Ownership  of  Easement.  —  As  a  general  rule  it  is  not 
necessary  to  allege  the  particular  manner  in  which  or  from  whom  the 
plaintiff  derived  title  to  the  right  of  way.  The  averment  that  he  is 
the  owner  of  a  certain  tract  of  real  estate,  and  also  of  an  easement 
and  right  of  way  across  the  land  of  the  defendant,  describing  it,  is  a 
sufficient  allegation  of  ownership  to  withstand  a  demurrer.89  If,  how- 
ever, plaintiff  has  gathered  into  his  complaint  sufficient  facts  by  which 
to  establish  an  easement  appurtenant  to  premises  in  his  rightful  oc- 
cupancy, or  of  which  he  is  the  owner,  and  to  further  show  a  wrongful 
obstruction  or  hindrance  to  his  use,  by  which  he  is  damaged,  it  may 
be  sustained,  as  against  the  test  of  a  general  demurrer,  notwithstand- 
ing it  may  consist  in  setting  up  minutely  and  with  much  detail  the 
manner  of  his  acquirement  of  such  easement.90 

4.  Setting  Up  Prescriptive  Right.  —  If  the  complaint  fails  to  set 


as  extending  from  one  place  to  another. 
Lamphier  v.  Worcester  &  Nashua  B. 
Co.,  33  N.  H.  495. 

"In  case  for  obstructing  a  private 
way,  'a  certain  lot  of  land  in  N'  is 
an  insufficient  description,  whether  the 
way  is  set  forth  as  appendant  to  the 
land,  or  the  land  is  intended  as  a 
terminus  of  the  way."  Lamphier  v. 
Worcester  &  Nashua  E.  Co.,  33  N.  H. 
495. 

The  complaint  should  describe  the 
easement  either  by  metes  and  bounds 
or  in  some  other  definite  way.  Sass- 
man  r.  Collins  (Tex.  Civ.  App.),  115 
S.  W.  337. 

86.  Poole  V.  Greer,  6  Penne.  (Del.) 
2"0  65  Atl.  767;  Milliken  V.  Denny, 
135'  N.  C.  19,  47  S.  E.  132. 

87.  Milliken  v.  Denny,  135  N.  C. 
19.  47  S.  E.  132. 

88.  Smith  v.  Wiggin,  51  N.  H.   I06. 

89.  Ala. — Beard  v.  Hicks,  163  Ala. 
3"9  50  So  232.  Ind. — Hall  v.  Hedrick, 
125'  Ind.  326,  25  N.  E.  350.  N.  H. 
Smith  v.  Wiggin,  51  N.  H.  156;  French 
V  Marstin,  24  N.  H.  440.  But  see 
Winnipiseogee  Lake  Co.  v.  Young,  40 
N.  H.  420.  N.  C. — And  see  contra, 
Boyden  V.  Achenbach,  79  N.  C.  539, 
542  Ore.— Carter  v.  Wakeman,  42  Ore. 
147,  70  Pac.  393.  W.  Va.— Standiford 
v.  Goudy,  6  W.  Va.  364. 

A  complaint  alleging  that  plaintiffs 
are    the    owners    of    certain    land    and 

vol.  vn 


that  the  only  means  of  access  thereto 
is  over  a  specified  road;  and  that  the 
same  has  been  used  by  plaintiffs  and 
the  grantors  for  fifty  years  continu- 
ously; and  that  during  all  such  time 
such  road  has  been  and  still  is  an  ease- 
ment and  right  of  way  connected  with 
plaintiff's  land,  sufficiently  alleges  their 
title  to  such  road  to  withstand  de- 
murrer. Mitchell  v.  Bain,  142  Ind.  604, 
42  N.  E.  230. 

In  an  action  to  enjoin  a  defendant 
from  obstructing  a  private  way  over 
defendant's  land  obtained  by  plaintiff 
under  an  oral  contract,  an  allegation 
"that  plaintiff  entered  into  an  agree- 
ment with  defendant  by  the  terms  of 
which  he  granted  to  her  a  perpetual 
roadway,  for  consideration  paid  and 
value  parted  with,  said  consideration 
being  the  use  of,  and  the  right  in, 
certain  lands  of  the  plaintiff  by  the 
defendant  as  a  roadway,"  etc.,  is  suf- 
ficient to  show  that  plaintiff  performed 
her  part  of  the  agreement.  Noble  V. 
Sherman,  151  Ind.  573,  52  N.  E.  150. 

90.  Carter  v.  Wakeman,  42  Ore.  147, 
70   Pac.   393. 

If  the  plaintiff  is  also  the  owner  of 
an  estate  in  or  title  to  the  premises 
forming  the  basis  of  his  possession  and 
right  thereto,  it  would  be  safer,  per- 
haps, to  allege  such  ownership  also. 
Carter  v.  Wakeman,  42  Ore.  147,  70 
Pac.  393. 
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out  all  the  facts  essential  to  constitute  a  prescriptive  right,  it  is  bad 
on  demurrer  ;01  conclusions  of  law  will  not  be  sufficient.02 

In  a  jurisdiction  having  separate  statutes  relating  to  rights  acquired 
by  user  for  more  than  one  year  and  for  prescriptive  rights  of  way, 
a  demurrer  will  lie  to  a  complaint  for  obstructing  any  easement  which 
fails  to  show  under  which  statute  the  rights  of  the  plaintiff  accrued.93 

In  an  action  by  one  holding  land  under  a  deed  from  one  who  has 
acquired  a  prescriptive  right  to  a  private  way  thereto,  to  require  the 
removal  of  obstacles  erected  in  the  way  it  is  not  necessary  to  allege 
that  the  way  was  laid  out  by  the  petitioner  or  that  the  defendant  had 
knowledge  that  the  way  was  laid  out,  used  and  enjoyed.04 

J.  Questions  of  Law  and  Fact.  —  The  right  to  the  use  of  an  ease- 
ment, whether  it  be  claimed  by  grant,  prescription  or  dedication,  is  a 
question  of  fact  for  the  jury,95  as  is  also  the  question  as  to  what  is  a 
proper  and  reasonable  use,96  and  whether  an  obstruction  exists,07  or 


91.  Nashville,  C.  &  St.  L.  R.  v. 
Coats,   133   Ga.   820,   66  S.   E.   1085. 

An  allegation  that  plaintiffs  and 
their  grantors  have  for  fifty  years  con- 
tinuously used  a  private  road  under  a 
claim  of  right  as  a  means  of  access  to 
their  land,  with  defendant's  knowledge 
and  acquiscence,  and  without  objection 
on  his  part,  sufficiently  alleges  that 
such  use  was  adverse.  Mitchell  v.  Bain, 
142  Ind.  604,  42  N.  E.  230. 

92.  An  averment  in  a  bill  that  com- 
plainant owns  the  land  formerly  owned 
by  C  and  derived  title  thereto  from 
C,  and  that  he  has  had  adverse  pos- 
session thereof  for  more  than  ten  years, 
does  not  necessarily  import  that  com- 
plainant owns  or  has  acquired  by  ad- 
verse possession  an  easement  C  had 
under  his  deed  appurtenant  to  his  lands 
and  conveyed  in  the  same  deed  with 
the  lands.  Overton  v.  Moselev,  135  Ala. 
599,   33   So.   696. 

See  the  title  "Conclusions  of  Law." 

93.  Grizzard  v.  "Broom,  136  Ga.  297, 
71  S.  E.  430. 

94.  Nugent  v.  Watkins,  124  Ga.  150, 
•"2  S.  E.  158. 

95.  Mich. — Seitz  v.  People's  Sav- 
ings Bank,  140  Mich.  106,  103  N.  W. 
545.  Minn.— Callen  v.  Hause,  91  Minn. 
270,  97  N.  W.  973.  N.  J.— Street  V. 
(iriffiths,  50  N.  J.  L.  656.  14  Atl.  898. 
N.  Y.— Iloiser  v.  Gaul,  39  App.  Div. 
162.  57  N.  Y.  Supp.  198.  Pa.— Stuart 
v.  Line,  11  Pa.  Super.  345.  Tex.— Gal- 
veston, H.  &  S.  A.  R.  Co.  v.  Baudat, 
18  Tex.  Civ.  App.  595    45  S.  W.  939. 

Whether    an    easement    or    servitude 


is  apparent,  continuous  or  the  contrary, 
involves  questions  of  fact  resting  in 
parol,  which,  when  the  facts  are  in 
dispute,  is  for  the  jury,  the  court  can- 
not reserve  to  itself  the  power  to  de- 
cide them.  Koons  v.  McNamee,  6  Pa. 
Super.  445,  42  W.  N.  C.  21. 

96.  Herman  v.  Roberts,  119  N.  Y. 
37,  45,  23  N.  E.  442,  16  Am.  St.  Rep. 
80,  7  L.  R.  A.  226;  Fleming  v.  Balti- 
more &  O.  R.  Co.,  51  W.  Va.  54,  41  S. 
E.    168. 

In  an  action  by  the  grantee  of  a 
private  right  of  way  against  the 
grantor,  for  the  obstruction  of  the  way 
by  the  erection  of  gates,  it  was  held 
that  the  questions  whether  under  all 
the  circumstances  of  the  case  as  dis- 
closed by  the  testimony,  the  gates  were 
necessary  to  the  defendant  for  the  use- 
ful and  beneficial  occupation  of  his 
land,  looking  to  the  situation  of  his 
property;  and  whether  the  particular 
gates  complained  of  were  usual  and 
proper  under  the  circumstances,  and 
the  further  question  whether  their  ex- 
istence upon  the  road  interfered  with 
the  reasonable  use  of  the  right  of  way 
by  the  plaintiff,  considering  the  situa- 
tion of  his  property  and  the  manner 
in  which  it  was  occupied,  and  the  in- 
tent of  the  parties  as  to  the  mode  in 
which  the  right  of  way  was  to  be  used, 
wore  all  questions  proper  to  be  de- 
cided by  the  jury  upon  the  evidence  in 
the  case.  Baker  v.  Prick,  45  Md.  337, 
24  Am.  Rep.   506. 

97.  Jewell  v.  Clement,  69  N.  H.  133, 
39  Atl.  582;  Walker  v.  Pierce,  38  Vt. 
94. 
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whether  the  plaintiff  needed  the  right  of  way  at  the  times  and  places 
of  the  alleged  obstructions.98 

Upon  proper  demand  filed  in  time  the  defendant  is  entitled  to  have 
his  damages  assessed  by  the  jury,  and  he  need  not  make  a  demand 
therefor  until  after  the  trial  is  opened  and  he  has  opened  his  case 
and  the  court  has  disposed  of  a  motion  to  dismiss.90 

K.  Judgments,  Decrees  and  Findings.  —  Where  a  part  of  the 
user  of  an  easement  may  have  been  legal  but  such  cannot  be  separated 
from  the  illegal  user  the  decree  will  enjoin  any  and  all  users  by  the 
defendant.1  And  where  a  right  of  way  is  admitted,  but  there  is  no 
evidence  as  to  the  width,  it  is  but  reasonable  to  allow  sufficient  width  to 
admit  of  convenient  use.2 

A  judgment  ordering  removal  of  obstruction  from  a  right  of  way 
should  not  forbid  the  placing  of  gates  as  would  be  rendered  necessary 
by  a  rightful  use  of  the  premises  across  which  the  easement  runs,  but 
such  gates  should  be  limited  in  the  manner  of  construction  as  not  to 
render  them  an  obstruction  to  free  passage  at  pleasure.3  Judgment 
providing  for  the  removal  of  obstruction  to  the  use  of  an  easement 
must  be  construed  to  mean  simply  the  opening  of  such  way  by  the 
sheriff,  and  not  the  expenditure  of  work  and  money  thereon  by  him 
for  its  betterment.4 

Where  the  controversy  is  between  tenants  in  common  a  court  of  equity 
has  power  to  decree  any  remedy  appropriate  to  the  circumstances.' 

Judgment  for  Damages.  —  While  injury  is  probably  an  essential  ele- 
ment in  a  proceeding  at  law  to  remove  obstructions  from  an  easement, 
yet  the  recovery  of  damages  is  not  an  indispensable  accompaniment  ;6 
but  if  a  just  compensation  may  be  made  to  the  plaintiff  for  the  injury 
done  to  his  property  and  rights,  the  court  may  ascertain  and  decree 
such  compensation    instead    of    having    the    obstructions    removed.7 


98.  Fleming  v.  Baltimore  &  O.  E. 
Co..  51  W.  Ya.  54.  41  S.  E.  168. 

99.  The  first  time  that  the  defend- 
ant can  properly  raise  the  question 
as  to  his  right  to  have  the  damages 
assessed  by  a  jury  is  after  he  has 
opened  his  case,  as  up  to  that  time 
he  has  had  a  right  to  rely  upon  the 
fact  that  the  plaintiff  would  limit  his 
demand  to  such  equitable  relief  as  has 
been  furnished  by  the  issues  which 
the  pleadings  presented,  and  which  the 
court  might  have  authority  to  grant, 
or  at  least  to  determine.  Ackerman  V. 
True,  56  App.  Div.  54,  66  N.  Y.  Supp.  6. 

1.  Wilson  v.  Ford,  14S  App.  Div. 
307,   133   N.   Y.   Supp.   33,   44. 

2.  Bright  v.  Allan,  203  Pa.  386,  53 
Atl.   248. 

For  a  discussion  on  this  point  relative 
to  railroads,  see  the  title  "Railroads." 

3.  Peck  v.  Mackouskv  (Conn.).  82 
Atl.  199. 
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4.  Holman  r.  Patterson,  34  Tex.  Civ. 
App.   344.   347,    7S   S.   W.   989. 

5.  Mavor,  etc.  of  Citv  of  Newark 
V.  Erie  P.  Co..  75  N.  J.  Eq.  20,  71 
Atl.   620. 

6.  Miller  r.  Eichards,  139  Ind.  263, 
38  N.  E.   S54. 

7.  An  action  at  law  may  not  afford 
an  adequate  remedy  for  the  permanent 
and  continuing  injury  to  an  easement; 
while  in  the  proceeding  in  equity  the 
plaintiff  may  be  awarded  compensation, 
not  only  for  past  injuries,  but  also  for 
the  permanent  and  continued  antici- 
pated injury  caused  by  the  defendant'" 
acts  of  aggression  upon  his  rights,  al- 
ready accomplished,  and  thus  avoid  a 
multiplicity  of  suits  at  law  to  recover 
damages  from  time  to  time  for  the 
continuing  injury,  after  the  damage 
has  been  actually  sustained;  the  pecu- 
niary compensation  to  be  awarded  in 
lieu  of  all  damages  actually  incurred  or 
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Conditional  Order. —  Although  a  statute  may  not  provide  for  a  con- 
ditional order  in  proceedings  for  the  removal  of  obstructions,  yet  if 
the  applicant  accepts  such  order  without  objection,  he  must  comply 
with  such  condition  before  he  can  obtain  the  assistance  of  the  sheriff.8 

A  finding  as  to  an  easement  is  conclusive  as  to  the  easement  only  and  d  o  e  s 
not  affect  the  title  to  the  land  in  favor  of  which  the  easement  is 
claimed.9 

Failure  to  find  whether  the  use  for  fifty  years  of  a  private  road  by 
plaintiffs  and  their  grantors  was  permissive,  is  equivalent  to  a  finding 
that  it  was  not  permissive,  under  a  statute  providing  that  an  unex- 
plained use  of  an  easement  for  twenty  years  will  be  presumed  to  be 
under  a  claim  of  right,  or  adverse  and  sufficient  to  establish  title  by 
prescription.10 

Contempt  for  Failure  To  Follow  Decree. —  A  defendant  will  not  be  sum- 
marily punished  for  contempt  where  he  has  deviated  immaterially  from 
the  direction  of  the  court  as  to  the  route  to  be  kept  unobstructed.11 

L.  New  Trials  and  Review.  —  In  Indiana  by  statute  an  action  to 
enjoin  the  closing  up  of  a  right  of  way  and  for  damages,  is  not  an 
action  to  recover  land,  and  the  defeated  party  is  not  entitled  to  a  new 
trial  as  a  matter  of  right.12 

Since  an  action  involving  an  easement  appurtenant,  being  in  the 


to  be  incurred.     Berkeley  v.  Smith,  27 
Gratt.   (Va.)   892.     See  supra,  II,  C. 

A  judgment  will  be  unauthorized 
which  provides  for  permanent  damages 
for  obstruction  and  also  provides  that 
the  plaintiff  may  apply  for  additional 
damages  upon  a  stated  contingency. 
Ackerman  v.  True,  56  App.  Div.  54, 
66  N.  Y.  Supp.  6. 

8.  Allen  p.  Meyerhardt,  64  Ga.  337. 

9.  A  bill  in  equity  alleged  that 
plaintiff  owned  the  westerly  half  of 
a  strip  of  land  and  the  defendant  the 
easterly  half;  that  the  plaintiff  had  a 
righi  (if  way  over  the  whole  strip  and 
that  (he  defendant  had  built  a  fence 
across  (he  whole  width  of  the  strip, 
and  prayed  that  the  maintenance  of 
the  fence  might  be  restrained.  An 
issue  was  framed  to  jury  whether  the 
plaintiff  had  an  easement  of  way  over 
the  strip,  and  the  jury  found  that  he 
had  not.  Helrl  that  this  finding  con- 
eluded  the  plaintiff  as  to  any  easement 
over  the  defendant's  half  of  the  strip, 
but  did  not  conclude  him  as  to  his 
title  to  tin-  half  claimed  by  him.  Wars- 
hauer  v.   Randall,  109  Mass.  586. 

10.  Mitchell  v.  Bain,  142  Ind.  604, 
42  K  E.  230. 

11.  A  general  direction  restraining 
the   defendant    from    erecting   or   main- 


taining "any  obstruction"  in  a  right 
of  way  described  as  "two  rods  wide, 
extending  from  the  southerly  end  of 
the  highway  near  the  residence  of  the 
defendant,  'southerly  to  the  said  three 
rod  road"  in  a  judgment  in  an  action 
brought,  not  for  a  location  of  the  right 
of  way,  but  to  compel  the  removal  of 
fences  from  its  termini,  held  to  fairly 
cover  only  acts  like  those  upon  which 
the  action  was  based,  namely,  the  shut- 
ting off  of  the  way  by  obstructions, 
preventing  a  passage  over  the  defend- 
ant's land  to  the  highway,  and  hence 
not  to  warrant  a  summary  punishment 
of  the  defendant  as  for  a  contempt, 
on  affidavits,  because  after  she  had  re- 
moved the  fences  at  the  end  of  the  way 
she  had  erected  obstruction  to  protect 
the  lawn  immediately  in  front  of  her 
residence,  which  left  a  free  passage  to 
the  highway,  of  the  prescribed  width, 
but  which  turned  the  route  somewhat 
from  the  line  which  the  plaintiff 
claimed  had  been  originally  established 
by  an  oral  agreement  and  by  user. 
Ketehum  v.  Edwards,  153  N.  Y.  534, 
47  N".  E.  918,  reversinn  6  App.  Div. 
160,  39  N.  Y.  Supp.  1012. 
See  generally  the  title  "Contempt." 
12.  Hall  V.  Hedrick,  125  Tnd.  326, 
25   N.   E.  350. 
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nature  of  a  covenant  running  with  the  land,  raises  an  issue  of  title,  the 
facts  are  not  reviewable  in  the  appellate  court.13 

Where  in  a  suit  to  remove  obstructions,  the  matter  has  been  referred 
to  a  commission,  before  which  the  parties  did  not  appear,  such  parties 
will  not  be  heard  to  object  to  the  appointment  and  doings  of  the  com- 
mission after  a  final  decree  has  been  entered  thereon.14 

13.  Kershaw  v.  Burns  (S.  C),  74  1  14.  Starkie  v.  Richmond,  155  Mass. 
S.  E.   378.  I  188,  29  N.  E.  770. 
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By  ARTHUR  G.  POWELL, 
Of  the  Atlanta  Bar,  Sometime  Judge  of  the  Georgia  Court  of  Appeals;  Author 
of      "Actions  For  Land." 


I.  NATURE  AND  SCOPE  OF  THE  ACTION,  976 

A.  Definition  and  General  Scope,  976 

B.  The  Development  of  the  Action,  978 

C.  Particular  Characteristics,  981 

1.  A  Mixed  Action,  981 

2.  A  Possessory  Action,  982 

3.  An  Action  Ex  Delicto,  982 

4.  An  Action  In  Personam,  982 

5.  A  Local  Action,  982 

6.  A  Legal  Action,  982 

D.  Distinguishment  From  Other  Actions,  983 

1.  From  Unlawful  Detainer,  983 

2.  From  Actions  Quia  Timet,  983 

3.  From  Equitable  Actions  To  Vest  Title,  984 

4.  From  Actions  for  Trespass   Without  Disseizin,  9S1 

5.  From  Actions  To  Restrain  Trespass  or  Nuisances,  984 

II.  WHEN  AN  APPROPRIATE  REMEDY,  985 
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1.  Generally,  985 
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5.  Fixtures,  987 
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e.     Railroad  Eights  of  Way,  989 

d.     Right  of  Burial  in  a  Cemetery,  989 

7.  Lands  Subject  to  Easement,  989 

8.  Franchises  and  Licenses,  992 

9.  Mining  Interests  and  Mineral  Rights,  993 

10.  Oil  and  Gas  Privileges,  994 

11.  Mill  Sites,  994 

12.  Water,  994 

13.  Land  Covered  by  Water,  995 

14.  Ditches  and  Canals,  995 

15.  Littoral  Rights  on  Navigable  Waters,  995 

16.  Fisheries,  996 

B.  Estates  and  Interests  Recoverable,  996 
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2.  Must  Give  Present  Right  of  Entry,  998 

3.  Legal  Title  Required,  999 

4.  Abstract  Question  of  Title  Not  Triable,  999 

5.  As  to  Remaindermen,  999 

6.  As  to  Reversioners,  1000 

7.  Disaffirmance  of  Deeds  of  Minors,  1000 

8.  Disaffirmance  of  Deeds  of  Insane  Persons,  1000 
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1.  Generally,  1000 

2.  Ejectment  No  Remedy  for  Persons  in  Possession,  1002 

3.  Status  at  Commencement  of  Action  Controlling,  1002 

4.  Disseizins  Distinguished  From  Trespasses,  1003 

a.  Particular  Acts  Considered,  1004 

b.  Projecting    Foundations,    Overhead    Intrusions, 

etc.,  1006 

5.  Ouster  by  Tenants  in  Common,  1007 

III.     PARTIES,  1008 

A.     Plaintiffs,  1008 

1.  Generally,  1008 

2.  7?i  f/ie  Fictitious  Form  of  the  Action,  1008 
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b.     Husband  and  Wife,  1014 

B.  Defendants,  1014 

1.  Generally,  1014 

2.  Necessary  and  Proper  Defendants,  1014 

a.  The  Common-Law  Ride,  1014 

b.  Under  Statute  or  Rule  of  Court,  1016 

3.  Joinder  of  Defendants,  1017 

4.  Right  of  "Landlords"  To  Intervene  and  Defend,  1021 

C.  Intervening  Parties,  1022 

D.  Substitution  of  Parties,  1023 

IV.  VENUE,  1023 

V.  PLEADINGS  AND  SERVICE,  1024 

A.  Declaration  or  Complaint,  1024 

1.  Generally,  1024 

2.  In  the  Fictitious  Form,  1024 

3.  Under  Statutory  Procedure,  1026 

4.  Description  of  the  Premises,  1027 

a.  Generally,  1027 

b.  Description  To  Show  Venue,  1032 

c.  Effect  of  Bad,  Description,  1033 

5.  Suing  for  More  Than  One  Tract,  1033 

6.  Count  for  Mesne  Profits,  1033 

B.  Service,  1034 

C.  Defenses,  1034 

1.  The  Consent  Rule,  1034 

a.  Generally,  1034 

b.  Special  Consent  Rule,  1035 

2.  The  Plea  of  "Not  Guilty,"  1036 

a.  Generally,  1036 

b.  Admission    of    Possession    by    Pleading    to    the 

Merits,  1037 

3.  Disclaimer,  1038 

4.  Whether  Plea  and  Disclaimer  May  Both  Be  Filed, 

1039 

D.  Exhibits  and  Abstracts  of  Title,  1040 

E.  Amendments,  1041 

1.  Generally,  1041 

2.  Adding  New  Plaintiffs  or  Lessors,  1043 

3.  Whether  Amendments  Relate  Back,  1044 
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4.  Defendant's  Eight  To  Plead  Over  if  Plain  I  iff  Amends, 

1044 

5.  Amendment  After  Verdict,  1045 

F.     Set-Off,  Cross-Complaint  and  Supplemental  Petition,  1045 

VI.     VERDICT,  JUDGMENT  AND  FINAL  PROCESS,  1045 

A.  Verdict,  1045 

1.  Generally,  1045 

2.  Amending  Verdict  by  Writing  Off  Excess,  1048 

B.  Judgment,  1048 

C.  Writ  of  Possession,  1050 

1.  Generally,  1050 

2.  Alias  and  Pluries  Writs  of  Possession,  1051 

3.  Writ  of  Restitution,  1051 

CROSS-REFERENCES : 

Adverse  Possession;  Quieting  Title; 

Dower,  Proceedings  To  Recover ;         Trespass  To  Try  Title ; 
Forcible  Entry  and  Detainer;  Writ  of  Entry. 


I.  NATURE  AND  SCOPE  OF  THE  ACTION.  —  A.  Definition 
and  General  Scope.  —  Ejectment,  as  the  term  is  now  used,  includes 
every  action  at  law  in  which  the  essential  claim  of  the  plaintiff  is 
that  he  is  the  owner  of  some  such  estate  or  interest  in  real  property 
as  gives  him  an  immediate  right  to  the  possession,  and  that  the  de- 
fendant keeps  him  disseized,  and  the  essential  relief  sought  is  the 
restoration  of  the  possession,  either  with  or  without  a  recovery  of 
the  damages  resulting  from  the  ouster.1  In  most  jurisdictions  the 
settling  of  the  title  is  also  one  of  the  main  purposes  of  the  action;2 


1.  Code  Definitions. — "An  action  for 
the  recovery  of  land  or  the  possession 
thereof,  in  the  nature  of  an  action 
in  ejectment,  may  be  maintained  .  .  . 
and  the  complaint  is  sufficient  if  it 
alleges  that  the  plaintiff  was  possessed 
of  the  premises,  or  has  the  legal  title 
thereto  .  .  .  and  that  the  defendant 
entered  thereon  and  unlawfully  with- 
holds or  detains  the  same."  Ala.  Civ. 
Code,    §3839. 

"The  words  'an  action  of  ejectment,' 
(as  used  in  the  Code  of  Civil  Pro- 
cedure) refer  to  an  action  to  recover 
the   immediate  possession  of  real  prop- 


erty." N.  T.  Code  Civ.  Proc,  §3343 
(20). 

"Any  person  having  a  valid  sub- 
sisting legal  interest  in  real  property 
and  a  right  to  the  immediate  possession 
thereof  may  recover  the  same  by  ac- 
tion of  ejectment."  Tenn.  Code,  1896, 
§4970. 

"Actions  for  the  recovery  of  spe- 
cific real  property,  or  the  possession 
thereof,  with  damages  for  the  with- 
holding thereof  are  styled  actions  of 
ejectment."     Wis.  St.,   1898,   §3073. 

2.  U.  S.— Smith  v.  McCann,  24  How. 
398,   16  L.   ed.   714    (a  case   arising  in 
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and  its  use  is  frequently  permitted  where  the  disseizin    alleged    is 
constructive  only.3 

If  the  essentials  mentioned  above  are  present  and  are  dominant 
features  of  the  case,  it  is  an  action  in  ejectment,  irrespective  of  the 
name  by  which  it  may  be  styled  in  any  particular  instance.4 


Maryland);  M 'Arthur  v.  Porter,  6  Pet. 
205,  8  L.  ed.  371.  111.— Mills  v.  Graves, 
44  111.  50;  Guyer  v.  Wookey,  18  111. 
536.  Mich.— Michigan  Central  E,  Co. 
v.  McNaughton,  45  Mich.  87,  7  N.  W. 
712.  N.  Y.— Wilson  v.  Wightman,  36 
App.  Div.  41,  55  N.  Y.  Supp.  806. 
Ore.— Thompson  p.  Wolf,  6  Ore.  308. 
S.  D  —  Wood  v.  Conrad,  2  S.  D.  405, 
50  N.  W.  903.  Wash.  Ter.— Smith  v. 
Wingard,  3  Wash.  Ter.  291,  13  Pac. 
717. 

An  action  for  the  recovery  of  the 
possession  of  real  property  and  dam- 
ages incidental  to  a  wrongful  occupa- 
tion thereof  by  the  defendant  is  no 
less  an  action  of  ejectment,  though  the 
title  to  the  real  estate  is  involved  and 
settled  in  it.  Leprell  V.  Kleinschmidt, 
112  N.  Y.  364,  19  N.  E.  812. 

"At  common  law  ejectment  was  a 
mere  possessory  action  between  ficti- 
tious parties.  .  .  .  But  in  the  ma- 
jority of  the  states  of  the  Union  the 
common-law  action  has  been  pruned  of 
its  fiction  and  artificiality  and  made 
a  simple  remedy  for  the  recovery  of 
the  possession  of  real  property  and 
the  trial  of  the  title  thereto."  Hoover 
v.  King,  43  Ore.  281,  72  Pac.  880. 

The  Action  in  Tennessee. — In  Ten- 
nessee, ejectment  has  been  converted 
by  statute  into  what  is  "distinctively 
a  real  action"  in  that  the  plaintiff  can- 
not rely  upon  any  possessory  right  ex- 
cept that  "right  to  the  immediate 
possession"  which  attaches  to  the 
legal  title  to  some  valid  estate  in 
the  land — thus  excluding  recovery  even 
against  a  trespasser  on  prior  possession 
alone  and  making  the  establishment  of 
the  legal  title  to  the  land  itself  the 
dominant  issue  in  every  case.  Hub- 
bard v.  Godfrey,  100  Tenn.  150,  47 
S.  W.  81. 

Under  the  statute  in  Illinois,  the  ac- 
tion of  ejectment  is  an  original  action 
for  the  recovery  of  title  as  well  as  of 
possession.  Chicago  Terminal  Transfer 
E.  Co.  v.  Barrett,  252  111.  86,  96  N.  E. 
794. 

Statutory  Provisions.  —  See:  Del. 
Eev.  Code,  1893,  ch.  19,  §1.    Fla — Eev. 


St.,  1903,  §2770.  Ga.— Civ.  Code,  1910, 
§5583.  ni.— Eev.  St.,  ch.  45,  par.  2, 
34.  Md—  Pub.  Gen.  Laws,  1904,  Art. 
75,  §71.  Miss.— Code,  1906,  §1802. 
N.  J.— Gen.  St.,  1895,  §1288.  Tenn. 
Code,  1896,  §5000.  Va.— Code,  1904, 
§2723.     W.  Va.— Code,  1906,  §3337. 

3.  The  effect  of  such  statutes  as 
provide  that  where  the  premises  are 
unoccupied,  any  party  acting  as  the 
owner  or  asserting  claim  of  title  there- 
to may  be  sued  in  ejectment,  and  of 
such  statutes  and  rules  of  courts  as 
provide  that  the  effect  of  defending 
the  action  is  to  admit  possession  by 
the  defendant,  is  to  make  ejectment 
an  appropriate  remedy  against  what  is 
called  constructive  disseizin.  See 
infra,  III,  B,  2,  b,  and  V,  C,  2,  b. 

4.  Ga. — Wachstein  v.  Christopher, 
128  Ga.  229,  57  S.  E.  511;  Daniels  v. 
Chambers,  1  Ga.  App.  607,  57  S.  E. 
1022.  Ind.— Bernhamer  v.  Hoffman,  23 
Ind.  App.  34,  54  N.  E.  132.  N.  Y. 
Leprell  v.  Kleinschmidt,  112  N.  Y.  364, 
19  N.  E.  812;  Eemsen  v.  New  York, 
etc.  E.  Co.,  Ill  App.  Div.  413,  97  N. 
Y.  Supp.  902;  Vrooman  v.  Jackson,  6 
Hun  326.  N.  C— Hines  v.  Moye,  125 
N.  C.  8,  34  S.  E.  103;  Kitchen  v.  Kil- 
son,  80  N.  C.  191. 

An  action  in  fact  proceeding  to  re- 
cover a  right  of  easement  (as  to  a 
stairway),  but  proceeding  as  if  the 
property  were  tangible,  alleging  an 
ouster,  praying  for  restoration  and 
damages,  but  containing  no  prayer  for 
injunctive  relief  or  for  abatement  of 
the  defendant's  obstruction  as  a  nuis- 
ance, was  held  to  be  an  action  of  eject- 
ment, and  relief  was  denied  under  it, 
on  the  ground  that  ejectment  will  not 
lie  for  the  recovery  of  a  mere  ease- 
ment. Brier  v.  State  Exchange  Bank, 
225  Mo.  673,  125  S.  W.  469. 

Disregard  of  Form. — An  action  was 
brought  in  the  manner  prescribed  by 
Conn.  Gen.  St.,  §4053,  a  statute  pro- 
viding a  remedy  by  which  all  disputed 
claims  (legal  or  equitable)  to  real  es 
tate  might  be  tried  and  settled,  but 
it  appeared  that  the  plaintiff  alleged 
ownership  of  the  premises  in   fee   and 
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In  Texas,  it  1ms  been  provided  that  the  common-law  action  of  ejeet- 
ment  is  abolished  and  that  disputed  land  titles  shall  be  tried  in  the 
action  of  trespass  to  try  title  but  that  the  trial  shall  be  conducted 
generally  according  to  the  principles  of  the  law  of  ejectment.5 

In  Massachusetts,  procedure  by  writ  of  entry  has  been  so  broad- 
ened by  statute  as  to  make  it  fulfill  the  function  of  an  action  in 
ejectment.6 

B.  The  Development  of  the  Action.  —  The  action  originated  in 
the  common-law  courts  of  England;  and,  in  those  courts  and  under 
their  control  and  direction,  it  has  been  developed  into  an  action  as 
to  which  a  number  of  distinct  rules  and  doctrines,  relating  to  pro- 
cedure as  well  as  to  substantive  law,  were  definitely  established,  at  the 
time  when  the  local  jurisprudence  of  the  several  American  states 
began  to  take  shape.7 


that  the  defendant  had  desseized  him 
by  a  hostile  possession  of  the  premises. 
It  was  held  that,  despite  the  form 
pursued,  the  pleadings  disclosed  that 
in  its  real  nature  the  action  was  in 
ejectment  and  that  it  should  be  tried 
and  determined  as  an  action  of  eject- 
ment. Layton  v.  Bailey,  77  Conn.  22, 
58  Atl.  355. 

Within  Purview  of  Statute  of  Re- 
newal of  Actions. — Where  an  action 
was  brought  to  recover  for  past  tres- 
passes and  to  enjoin  future  trespasses 
and  was  subsequently  amended  so  that 
it  was  alleged  that  the  defendants  were 
in  possession  and  so  that  a  recovery 
of  the  possession  and  of  mesne  profits 
was  prayed,  it  was  held  that  the  suit 
(though  originally  in  equity)  was  so 
far  converted  into  an  action  of  eject- 
ment that  when  it  was  dismissed,  and 
the  plaintiff  thereafter  brought  eject- 
ment for  the  same  land  and  mesne 
profits,  the  second  action  was  to  be 
treated  as  a  renewal  of  the  first. 
Holmes  v.  Huguley,  136  Ga.  758,  72 
S.  E.  38. 

Land  Line  Dispute. — "Whenever  one 
person  enters  upon  and  takes  permanent 
possession  of  the  real  property  of  an- 
other, claiming  title  thereto,  whether  it 
arises  over  a  disputed  boundary  or 
otherwise,  an  unlawful  entry  and  ouster 
have  been  made,  for  which  an  action 
of  ejectment  is  the  appropriate  and 
only  sufficient  remedv. "  Leprell  V. 
Kleinschmidt,  112  N.  Y.  364,  19  N.  E. 
812. 

5.  Rev.  St.  (Tex.),  1895,  art.  5248-9. 

6.  Rev.  Laws  (Mass.),  1902,  eh. 
179,   §§4,   5,   6. 

7.  Historical    Note. — The  history  of 
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the  action  is  of  sufficient  interest  to 
justify  a  brief  statement  of  it;  espe- 
cially since  the  reasons  for  many  of 
the  rules  which  now  attend  the  action 
are  shown  by  the  historical  side  lights. 
The  rudiment  from  which  the  mod- 
ern action  of  ejectment  has  been  de- 
veloped was  a  writ  in  the  adoption  of 
which  the  courts  had  no  purpose  of 
giving  birth  to  any  such  action  as 
was  afterwards  developed  from  it. 
Reference  is  had  to  the  common-law 
writ  de  ejeetione  firynae,  invented  about 
the  close  of  the  middle  ages.  It  was 
a  specialized  writ  designed  to  give 
protection  to  a  mere  termor  who  had 
only  a  chattel  interest  (a  mere  term 
of  years)  against  one  who  ousted  him 
from  the  possession  of  the  lands  which 
had  been  demised  to  him.  The  judg- 
ment in  the  action  was  not  only  for 
damages  because  of  the  unlawful  inter- 
ference with  his  right  of  possession, 
but  also,  what  is  more  important,  for 
the  restoration  of  the  possession  of  the 
land.  Remedies  were  given  to  those 
who  had  title  to  lands  of  which  they 
had  been  disseized,  but,  out  of  the 
great  deference  which  the  early  com- 
mon-law courts  paid  to  all  questions 
of  title  to  lands,  these  remedies  were 
slow  and  cumbersome.  The  tenant's 
action  which  related  only  to  what  was 
viewed  as  a  mere  chattel  interest  was 
comparatively  speedy  and  summary. 
However,  as  the  result  of  a  successful 
suit  by  the  termor  was  to  restore  him 
to  the  possession,  and  as  his  possession 
was  that  of  his  lessor,  the  latter  reaped 
an  incidental  but  important  benefit. 
From  a  realization  of  this  grew  up  the 
practice  that  disseized  owners,  instead 


EJECTMENT 


979 


of  resorting  to  the  direct  but  slow  and 
cumbersome  remedies  which  had  been 
provided  by  which  they  might  recover 
the  lands,  would  take  advantage  of 
the  remedy  which  had  been  provided 
for  termors,  by  executing  a  lease  to 
some  friendly  confederate,  by  entering 
upon  the  land  with  him  for  a  moment, 
thus  technically  complying  with  the 
law  as  to  the  delivery  of  the  posses- 
sion, and  then,  when  the  disseizor  (or 
some  steward  or  other  servant  for  him) 
either  actually  or  constructively  ousted 
this  confederate,  who  had  thus  become 
a  termor  (and,  of  course,  the  very  oc- 
cupancy of  the  disseizor  was  at  least 
a  technical  ouster),  the  latter  sued  out 
the  writ  de  ejector  firmae.  At  the 
trial  the  plaintiff  (the  friendly  termor, 
with  the  sham  lease)  had  the  burden 
of  showing,  in  addition  to  his  formal 
lease  and  his  entry  and  the  ouster,  that 
he  held  his  lease  from  one  who  had 
the  right  of  possession,  and  this  was 
generally  proved  by  showing  that  his 
lessor  was  the  true  owner  of  some  valid 
estate  in  the  lands.  The  defendant, 
whose  trespass  in  ousting  the  plaintiff 
was  alleged,  usually  was  a  mere  steward 
or  undertenant  of  some  one  else,  who 
was,  in  fact,  the  adverse  claimant; 
and  by  a  rule  of  practice  (as  to  the 
origin  "of  which  present  concern  is  not 
necessary)  the  adverse  claimant  could 
and  usually  did  make  himself  a  party 
defendant.  The  trial  was,  therefore, 
generally  a  contest  between  persons 
who  were  not  formal  parties  to  the 
case — between  the  lessor  of  the  prose- 
cutor of  the  action,  on  the  one  hand, 
and  the  defendant's  landlord  on  the 
other;  but  the  result  of  the  suit,  if 
successful,  was  to  restore  the  possession 
to  the  plaintiff  and  through  him  to  his 
lessor.  Incidentally,  the  case  involved 
a  consideration  and  judicial  (though 
not  legally  conclusive)  determination 
of  the  strength  of  the  rival  titles 
claimed  respectively  by  the  plaintiff's 
lessor  and  by  the  defendant  or  his 
landlord. 

So  universal  became  the  practice  of 
making  sham  leases  for  the  purpose  of 
ejectments  that  in  a  vast  majoritjr  of 
the  cases  that  were  tried  the  issue  as 
to  lease,  entry  and  ouster  was  entirely 
subservient  to  the  dominant  issue  of 
title — was  merely  a  formal  incident 
of  the  case.  Seeing  this,  Lord  Chief 
Justice  Eolle  (about  the  middle  of  the 
seventeenth  century)  put  into  effect 
what  is  known  as  the  consent  rule  (as 


to  which  see  IV,  3,  A.),  by  which  it 
was  provided  (among  other  things  now 
not  necessary  to  be  noticed)  that  no 
person  should  be  admitted  to  defend 
an  action  of  ejectment  unless  he  ad- 
mitted lease,  entry  and  ouster.  This 
left  the  title  or  right  of  possession  of 
the  lessor  of  the  nominal  plaintiff  the 
only  material  issue  in  the  case,  and 
converted  the  action  into  an  easy  and 
convenient  method  of  trying  disputes 
as  to  land  titles.  The  necessary  effect 
of  the  consent  rule  was  to  make  the 
relations  of  the  nominal  parties  to  the 
case  (the  sham  termor  and  the  casual 
ejector)  a  mere  formal  incident,  as 
none  of  their  rights,  liabilities  or  ac- 
tivities were  involved;  hence,  the  em- 
ployment of  fictitious  names  for  the 
nominal  parties  became  permissible. 
John  Doe  and  Bichard  Roe  are  the 
fictitious  names  most  frequently  used, 
but  other  names,  such  as  Goodtitle  and 
Notitle  (5  B.  &  A.,  849),  F~.irelaim  and 
Shamtitle  (3  Burr.  1290),  Peaceable 
and  Troublesome  (Barn.  172),  Den  and 
Fen  (in  New  Jersey  and  North  Caro- 
lina),  were   sometimes   used. 

The  prime  advantage  in  ejectment 
as  developed  by  the  consent  rule  and 
the  consequent  fictions  was  that  it  of- 
forded  an  easier  method  of  trying  title 
than  had  been  previously  afforded  by 
any  of  the  old  real  actions.  But  this 
was  not  its  only  advantage.  While 
the  scope  of  the  action  was  broadened 
by  the  consent  rule,  its  essential  nature 
remained  unchanged;  it  was  still  an 
action  of  the  nature  of  trespass.  Theo- 
retically and  technically,  the  matter 
in  controversy  was  not  the  land  or 
the  title  to  it;  the  cause  of  action  was 
the  alleged  trespass  involved  in  the 
ouster  (compare  Porter  r.  Garrissino, 
51  Cal.  559).  The  title  of  the  plain- 
tiff's lessor  was  a  mere  incident  of 
the  proof.  As  an  actual  lessee  suing 
because  of  an  actual  eviction  might  rely 
upon  leases  from  any  number  of  differ- 
ent persons  and  would  be  entitled  to 
recover  if  any  one  of  his  leases  proved 
to  be  good  because  obtained  from  the 
rightful  owner;  so  might  the  fictitious 
lessee;  therefore,  the  nominal  plaintiff 
might  in  different  counts  of  his  declar- 
ation allege  any  number  of  different 
demises,  and  if  the  title  of  any  lessor 
proved  good  a  recovery  could  be  had 
upon  the  count  alleging  a  demise  from 
him;  and  yet  no  rule  against  mis- 
joinder of  parties  or  of  causes  of  ac- 
tion   would    be    violated — the    plaintiff 
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With  the  exception  of  Louisiana  where  the  civil  law  is  basal.8  the 

American  courts  recognize  those  principles  which  the  action  took 
on  in  its  formative  period  as  still  attaching  to  all  such  actions  as 
have  been  locally  developed  out  of  the  original  action  or  as  have 
been  substituted  for  it,  except  in  so  far  as  they  are,  directly  or  by 
necessary  implication,  repugnant  to  the  modifications  that  have  been 
adopted.9 


(say  John  Doe)  is  a  single  plaintiff, 
and  in  each  count  the  cause  of  action 
(the  alleged  ouster)  is  the  same. 
Again,  if  a  lease  from  A  was  alleged 
and  on  the  trial  it  turned  out  that 
not  A  but  B  held  the  legal  title,  and 
right  of  entry,  an  amendment  alleging 
a  lease  from  B  would  not  add  a  new 
party  or  assert  a  new  cause  of  action; 
it  would  merely  vary  a  detail  of  the 
proof.  The  action,  as  developed,  pre- 
sented, therefore,  a  ready  means  by 
which  the  titles  of  any  number  of 
persons  might,  in  one  action,  be  relied 
upon  to  regain  the  possession  from  one 
illegally  withholding  it.  The  difficulty 
so  often  encountered  of  determining  in 
advance  of  trial  which  particular  one 
of  a  number  of  persons  connected  with 
a  chain  of  title  holds  the  legal  title 
to  the  present  interest  (i.  e.,  who  has 
the  immediate  right  of  entry)  could 
be  obviated  in  ejectment  in  the  ficti- 
tious form,  either  by  alleging  a  num- 
ber of  demises  or  by  amendment.  This 
gave  to  the  action  a  flexibility  which 
was  much  appreciated  by  the  practi- 
tioners. 

Nowadays  the  original  advantage  of 
the  action  (its  simplicity  as  compared 
with  other  real  actions)  does  not  gen- 
erally obtain,  but  the  other  advantage 
(the  right  to  lay  a  number  of  demises 
and  to  amend  freely)  still  attaches  to 
the  action  in  those  jurisdictions  where 
the  fictitious  form  of  pleading  is  per- 
mitted and  where  strict  technical  rules 
against  misjoinder  of  parties  or  of 
causes  of  action  and  illiberal  rules  on 
the  subject  of  amendment  apply  in  the 
other  forms  of  action.  In  a  few  of 
the  American  states  (notably  Alabama, 
Delaware  and  Georgia)  the  fictitious 
form  of  the  action  is  very  generally 
employed.  In  others  (e.  g.,  Illinois, 
Michigan,  New  Jersey,  Tennessee,  Vir- 
ginia, West  Virginia),  while  the  fic- 
tions have  been,  to  a  certain  extent, 
abolished,  the  same  end  is  obtained 
by  allowing  the  declaration  or  com- 
plaint  to   contain   a   number   of   counts 
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in  the  names  of  different  plaintiffs  and 
by  liberal  rules  of  amendment  sub- 
stituted procedure  thus  retaining 
the  chief  essentials  of  the  old  form. 
See  on  the  subject  Adams,  Ejectment, 
ch.  I;  Tyler,  Ejectment,  ch.  I;  Newell, 
Ejectment,  §§1,  4;  Warville,  Ejectment, 
§§1,  10;  Pollock  &  Maitland,  Hist. 
Eng.  Law  (2  ed.),  Bk.  II,  ch.  4,  §4; 
Holdsworth,  Hist.  Eng.  Law,  Bk.  II, 
Part  2,  §11;  Powell,  Actions  for  Land, 
§§5,  9- 

8.  As  to  the  possessory  and  petitory 
actions  which  are  employed  in  Louisi 
ana  where  ejectment  would  be  used  in 
the  other  states,  and  for  the  distinc 
tions  between  them,  see  Huyghe  v 
Brinkman,  38  La.  Ann.  836;  s.  c,  37 
La.    Ann.    240;    Lavedan   V.    Trinchard 

35  La.  Ann.  540;  Anderson  V.  Smith 
4  La.  Ann.  525. 

9.  U.  S.— Christy  v.  Scott,  14  How 
282,  14  L.  ed.  422.  Ala. — Betz  v.  Mul 
lin,  62  Ala.  365;  Williams  v.  Hartshorn 
30  Ala.  211.  ■  Ark.— Percifull  p.  Piatt 

36  Ark.  456.  Colo. — Chivington  v, 
Colorado  Springs  Co.,  9  Colo.  597,  14 
Pac.  212.  Ga. — Bamev  v.  O 'Byrne,  121 
Ga.  516,  49  S.  E.  595.  Ind  —  Rowe 
v.  Beckett,  30  Ind.  154,  95  Am.  Dec. 
676;  Stenman  v.  Crull,  26  Ind.  436. 
Mich. — Michigan  Central  E.  Co.  V.  Mc- 
Naughton,  45  Mich.  87,  7  N.  W.  712. 
N.  H.— Spaulding  v.  Bartlett,  55  N.  H. 
304  (applied  where  the  statute  had  sub- 
stituted a  summary  action  before  a 
justice  of  the  peace  for  ejectment  in 
cases  between  landlord  and  tenant). 
N.  J.— French  V.  Eobb,  67  N.  J.  L.  260, 
51  Atl.  509,  91  Am.  St.  Eep.  433,  57  L. 

E.  A.  956.  N.  Y.— Butler  v.  Frontier 
Tel.  Co.,  186  N.  Y.  486,  79  N.  E.  716; 
Chism  V.  Smith,  138  App.  Div.  715, 
123  N.  Y.  Supp.  691.  N.  C— Foster  v. 
Hackett,  112  N.  C.  546,  17  S.  E.  426; 
Kitchen  v.  Wilson,  80  N.  C.  191;  Har- 
key  v.  Houston,  65  N.  C.  137.  S.  C. 
Anderson  v.  Lynch,  37  S.  C.  575,  16 
S.  E.  773.  Wash.  Ter. — Smith  v.  Win- 
gard,  3  Wash.  Ter.  291,  13  Pae.  717. 
Wis.— Pier    v.    Fond    du    Lac,    38    Wis. 
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In  those  states  where  code  procedure  has  been  adopted  and  the 
single  civil  action  has  been  substituted  for  all  other  forms  of  ac- 
tion, the  purely  procedural  principles  of  ejectment  no  longer  obtain; 
but,  except  where  the  distinction  between  law  and  equity  has  also 
been  abolished,  it  is  still  important  to  take  notice  of  the  rules  which 
define  the  scope  and  subject-matter  of  the  action.10 

C.  Particular  Characteristics.  —  1.  A  Mixed  Action.  —  Eject- 
ment is  what  is  called  a  mixed  action,11  that  is,  it  is  possessory  in  that 


470.  Can. — Bannerman  v.  Dewson,  17 
U.  C.  C.  P.  257. 

"The  practice  and  procedure  and  all 
the  incidents  of  the  trial  in  an  action 
of  ejectment  are  the  same  as  at  com- 
mon law  when  not  altered  by  statute." 
Aetna  Life  Ins.  Co.  v.  Hoppin  (111.), 
99  N.  E.  375. 

Applied  in  an  Equity  Case. — Under 
the  Georgia  code  equitable  and  legal 
relief  may  be  obtained  in  the  same 
action.  A  suit  was  brought  for  cer- 
tain equitable  relief  as  to  lands,  but 
in  the  same  action  there  was  an  asser- 
tion of  legal  title  and  present  right 
of  entry  as  against  an  unlawful  pos- 
session alleged  of  the  defendant,  and 
among  the  prayers  was  one  for  the 
recovery  of  the  possession  and  for  dam- 
ages. It  was  held  as  to  this  feature 
of  the  case  that  it  was  substantially 
in  ejectment  and  that  an  amendment 
which  in  effect  was  the  same  as  laying 
a  new  demise  would  be  governed  by 
the  principles  of  ejectment  law,  so  as 
not  to  relate  back  to  the  beginning 
of  the  suit,  though  an  amendment  or- 
dinarily would  so  relate.  Bentley  v. 
Crummey,    119    Ga.    911,   47   S.   E.    209. 

Under  Civil  Procedure. — "This  is  an 
action  to  recover  the  possession  of  land. 
Kent  says  it,  the  law  of  real  estate, 
is  by  far  the  most  artificial  and  com- 
plex branch  of  our  law.  It  ought  to 
be  free  from  artifice  and  as  simple  as 
the  genius  of  the  wisest  can  make  it. 
The  appellant's  attorney  said,  'there 
is  only  one  action  now  under  the 
Code.'  That  is  true;  but  simplicity 
does  not  dispense  with  matters  of  sub- 
stance. It  is  still  required  that  the 
plaintiff  shall  allege  his  right,  and 
prove  the  right  that  he  alleges." 
Nicholson  v.  Villipigue  (S.  C),  74  S.  E. 
506. 

In  the  Federal  Courts.— "Fictions 
are  abolished  (in  the  District  of  Colum- 
bia) where  the  pleading  is  in  eject- 
ment; but  the  action  of  ejectment  is 
not   abolished,   nor   is   there   any   provi- 


sion in  the  act  making  any  other  alter- 
ation in  the  form  of  the  action  than 
that  it  shall  be  commenced  in  the  name 
of  the  real  party  at  interest,  and 
against  the  owner  or  the  party  in  pos- 
session. State  laws  abolishing  such 
fictions  sometimes  provide  what  the 
effect  of  the  new  provision  shall  be, 
and  it  is  settled  law  that  the  state 
regulation  in  that  regard  is  a  rule  of 
property  which  the  federal  courts  must 
follow.  (Miles  v.  Caldwell,  2  Wall.  43; 
Blanchard  v.  Brown,  3  Wall.  249.) 
Alterations  of  this  kind,  it  is  usually 
held,  place  the  final  judgment  in  eject- 
ment upon  the  same  footing  as  judg- 
ments in  other  actions,  but  there  is 
no  trace  of  authorit.y,  either  in  state 
legislation  or  in  judicial  decision,  to 
show  that  the  provision  abolishing  such 
fictions  in  the  action  of  ejectment  con- 
verts the  action  into  a  writ  of  right, 
or  that  the  action  when  commenced 
in  the  name  of  the  real  party  against 
the  owner  or  party  in  possession,  falls 
under  any  other  rule  of  limitation  than 
the  action  of  ejectment  when  com- 
menced in  the  old  form,  unless  the  stat- 
ute abolishing  such  fictions  contains 
some  provision  warranting  such  a  con- 
struction." Hogan  v.  Kurts,  94  U.  S. 
773,  24  L.  ed.  317. 

10.  See  the  titles  "Cause  of  Ac- 
tion,"   "Declaration   and  Complaint." 

In  the  Feleral  Courts. — As  to  United 
States  courts  sitting  in  states  having 
code  procedure,  they  may  adopt  peti- 
tion and  summons  as  a  method  of  in- 
stituting the  suit,  in  lieu  of  the  old 
fictitious  form,  but  the  action  "is  still 
governed  by  the  principles  of  pleading 
and  practice  which  have  been  estab- 
lished by  the  courts  of  common  law. 
The  hybrid  mixture  of  civil  and  com- 
mon-law pleadings  and  practice  intro- 
duced by  the  state  codes  cannot  be 
transplanted  into  the  courts  of  the 
United  States."  Greer  v.  Mezes,  24 
How.    (U.   S.)    268,  16   L.   ed.   661. 

11.  Definition.— See  3  Bl.  Coin.  118. 
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it  seeks  the  restitution  of  specific  property  and  personal  in  that  it 
seeks  damages  for  the  wrongful  detention.12 

2.  A  Possessory  Action.  —  From  the  point  of  view  that,  unless 
its  common-law  scope  has  been  enlarged  by  statutory  extension,  only 
possessory  rights  can  be  determined  in  it,  it  is  very  frequently  de- 
nominated as  a  possessory  action,13  and  the  notion  that  the  action  is 
possessory  is  so  dominant  as  to  limit  its  scope  to  those  cases  where 
the  plaintiff  has  an  immediate  right  to  the  possession,  or  (to  use  an- 
other phrase  commonly  used  to  express  the  same  idea),  where  he  has 
a  present  right  of  entry.14 

3.  An  Action  Ex  Delicto.  —  It  sounds  in  tort  ;15  and  is  in  no 
sense  an  action  ex  contractu.16 

4.  An  Action  In  Personam.  —  It  is  an  action  in  personam  and  not 
an  action  in  rem.17 

5.  A  Local  Action.  —  From  the  viewpoint  of  venue,  ejectment  is 
a  local  and  not  a  transitory  action.18 

6.  A  Legal  Action.  —  Under  the  distinction  between  legal  and 
equitable  remedies,  ejectment  is  a  legal  remedy.19 


12.  Ala.— Betz  v.  Mullin,  62  Ala. 
365.  Ga  —  McBride  v.  McBride,  82  Ga. 
714,  9  S.  E.  1111.  Me.— Hall  v.  Decker, 
48  Me.  255.  Mass. — Hodgkins  v.  Price, 
137  Mass.   13. 

In  Georgia  the  action,  whether 
brought  in  the  statutory  or  in  the  fic- 
titious form,  is  a  mixed  action,  "partly 
and  nominally  for  a  tort,  but  mainly 
to  trv  title  to  land."  Eamey  v. 
0 'Byrne,  121  Ga.  516,  49  S.  E.  595. 

13.  U.  S. — Bradshaw  v.  Ashley,  180 
U.  S.  59,  21  Sup.  Ct.  297,  45  L.  ed. 
423;  Zerres  v.  Vanina,  134  Ted.  610. 
D.  C.— Staffan  v.  Zuest,  10  App.  Cas. 
260;  Lansburgh  v.  District  of  Columbia, 
8  App.  Cas.  10.  Idaho. — McMasters  v. 
Torsen.  5  Idaho  536,  51  Pac.  100.  111. 
Chicago  &  E.  I.  R.  Co.  v.  Clapp,  201 
111.  418,  66  N.  E.  223.  Mo.— Kelpe  v. 
Kuppertz,  235  Mo.  479,  139  S.  W.  335. 
N.  J.— New  York  S.  &  W.  R.  Co.  V. 
Trimmer,  53  N.  J.  L.  1,  20  Atl.  761. 
N.  C—  Doggett  v.  Hardin,  132  N.  C. 
690,  44  S.  E.  369.  Wash.  Ter.— Smith 
v.  Wingard,  3  Wash.  Ter.  291,  13  Pac. 
717. 

14.  "The  action  of  ejectment  is 
primarily  for  the  possession  of  the 
property  in  controversy,  the  right  to 
which  may  depend  upon  the  ownership 
of  the  property,  or  a  contract  with 
the  owner  for  the  use  of  it — a  letting 
of  it  by  him  to  the  plaintiff.  There 
must  be  in  the  plaintiff  a  present  right 
of  possession  which  is  withheld  by  the 
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defendant."      Goldsmith    v.    Smith,    21 
Fed.  611. 

15.  "Ejectment  was  originally  a 
personal  action  of  trespass."  Betz  v. 
Mullin,  62  Ala.  365. 

"The  action  of  ejectment  necessarily 
supposes  the  defendant  to  be  a  tres- 
passer." Wallace's  Lessee  v.  Lewis, 
4  Harr.  (Del.)  75. 

A  statute  which  required  "all  ac- 
tions for  torts  of  any  character"  to 
be  brought  within  a  certain  time  on 
pain  of  bar,  was  held  to  apply  to  ac- 
tions in  ejectment.  Baker  V.  Roath, 
44  Ga.  33. 

16.  Ramey  v.  O'Bvrne,  121  Ga.  510, 
49  S.  E.  595. 

17.  Staffan  v.  Zuest,  10  App.  Cas. 
(D.  C.)    260. 

The  cause  of  action  or  "matter  in 
litigation"  is  a  right  of  possession  on 
the  part  of  the  plaintiff  violated 
through  an  ouster  by  the  defendant. 
One  interested  in  the  land  itself  is  not 
necessarily  one  interested  in  the  matter 
in  litigation.  Porter  v.  Garrissino,  51 
Cal.  559. 

18.  U.  S.— Elk  Garden  Co.  v.  Thayer 
Co.,  179  Fed.  556.  Ky.— Hord  v.  Wal- 
ker, 5  Litt.  22,  15  Am.  Dec.  39.  Tenn. 
Gorham  v.  Jones,  11  Humph.  353. 

Compare  Healey  v.  Humphrey,  81 
Fed.  990,  27  C.  C.  A.  39.  See  also 
Adams.  Ejectment  209. 

Spe  also  IV,  infra. 

19.  U.  S.— Dunbar  v.  Green,  198  U. 
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D.  Distinguishment  From  Other  Actions.  —  1.  From  Unlawful 
Detainer.  —  Notwithstanding  the  possessory  character  of  ejectment, 
it  must  be  distinguished  from  those  actions,  such  as  unlawful  de- 
tainer, in  which  the  bare  question  of  possession,  irrespective  of  its 
relation  to  any  estate  or  interest  in  the  land  itself,  is  involved.20 

2.  From  Actions  Quia  Timet.  —  It  must  also  be  distinguished 
from  quia  timet  and  those  actions  of  an  equitable  nature  which  one 
in  possession  may  bring,  for  the  purpose  of  quieting  the  title,  against 


S.  166,  25  Sup.  Ct.  620,  49  L.  ed.  998; 
Whitehead  v.  Shattuck,  138  U.  S.  146, 
11  Sup.  Ct.  276,  34  L.  ed.  873;  Killian 
v.  Ebbinghaus,  110  U.  S.  568,  4  Sup. 
Ct.  232,  28  L.  ed.  246.  Ga.— Faircloth 
v.  Jordan,  18  Ga.  350.  Mich.— Shaw 
V.  Chambers,  48  Mich.  355,  12  N.  W. 
486.  Mo. — Kingman  v.  Sievers,  143 
Mo.  519,  45  S.  W.  266.  W.  Va.— Logan 
V.  Ward,  58  W.  Va.  366,  52  S.  E.  398, 
5  L.  E.  A.  (N.  S.)  156.  Wis.— Car- 
michael  v.  Argard,  52  Wis.  607,  9  N. 
W.  470. 

"In  ejectment  proceedings  strictly 
legal  rights  are  involved."  Powell  t. 
Pierce,  168  Mich.  427,  134  N.  W.  447. 

In  West  Virginia,  where  law  and 
equity  are  separately  administered,  it 
is  held  that  equity  has  no  jurisdiction 
to  try  the  question  of  title  and  right 
of  possession  where  the  defendant  is 
in  possession,  thereby  making  the  bill 
fulfill  the  functions  of  an  action  in 
ejectment,  though  incidental  equitable 
relief  is  also  prayed.  Freer  v.  Davis, 
52  W.  Va.  1,  94  Am.  St.  Rep.  895. 

20.  Though  an  action  prays  "for 
the  possession  and  restitution  of  the 
possession"  of  real  property,  still,  un- 
less it  alleges  that  the  plaintiff  has 
gome  estate  in  the  property,  it  will 
be  construed  to  be  an  action  of  un- 
lawful detainer  and  not  an  action  of 
ejectment.  Thompson  v.  Wolf,  6  Ore. 
308. 

The  Basis  of  Distinguishment. — 
"Ejectment  is  designed  to  protect  and 
enforce  the  right  of  possession  derived 
from  ownership  or  title;  while  the  ac- 
tion of  forcible  entry  and  detainer  sus- 
tains only  the  right  to  remain  in  a 
possession,  peaceably  acquired  and 
held,  until  this  shall  be  determined  by 
due  course  of  law. ' '  Dyer  v.  Reitz, 
14  Mo.  App.  45. 

"Neither  is  the  action  of  unlawful 
detainer  and  that  of  ejectment  the 
same  action  or  the  same  kind  of  action, 
either    in    substance    or    in    form.      The 


first  is  by  a  person  who  claims  the 
possession  only  of  real  property  and 
who  founds  his  right  to  recover  the 
possession  solely  upon  a  prior  posses- 
sion constructive  or  actual,  in  himself 
or  grantor,  and  against  a  person  who 
cannot  or  who  has  not  the  right  to 
set  up  any  right  of  possession  as 
against  the  plaintiff;  and  no  question 
of  title  or  estate  can  be  litigated  in 
the  case;  while  the  second  action  is 
to  recover  an  estate,  legal  or  equitable, 
in  the  real  property,  with  the  title  and 
the  incidental  right  of  possession." 
Buettinger  V.  Hurley.  34  Kan.  585,  9 
Pac.  197.  See  also  Willis  v.  Eastern 
Trust,  etc.  Co.,  169  17.  S.  295,  18  Sup. 
Ct.  347,  42  L.  ed.  752. 

The  Limited  Scope  of  the  Action  in 
Connecticut  and  Tennessee. — In  Cahill 
v.  Cahill,  75  Conn.  522,  54  Atl.  201. 
732,  60  L.  R.  A.  706,  it  is  held  (it 
being  recognized  in  the  opinion  that 
the  holding  is  contrary  to  the  current 
of  authority)  that  ejectment  will  not 
lie  where,  though  the  plaintiif  claims 
the  land,  he  bases  his  claim  only  on 
prior  peaceable  possession,  not  of  suf- 
ficient duration  to  satisfy  the  statute 
of  limitations;  that  in  such  eases 
where  the  plaintiff's  possession  has 
been  disturbed  he  must  resort  to  tres- 
pass or  forcible  entry  and  detainer. 
However,  there  is  a  dissenting  opinion 
in  the  case,  and  a  reading  of  this,  as 
well  as  of  the  opinion  in  chief,  dis- 
closes that  the  decision  turns  on  a  sub- 
stantive and  not  on  a  procedural  point, 
namely,  whether  peaceable  possession 
either  confers  or  raises  a  presumption 
of  any  estate  in  the  lands  in  the  pos- 
sessor's favor;  or,  as  it  is  sometimes 
differently  stated,  whether  the  prior 
possessor  has  or  is  presumed  to  have 
any  such  legal  title  to  any  such  prop- 
erty right  in  the  premises  as  may  be 
recovered  in  ejectment. 

A  similar  rule  obtains  in  Tennessee. 
Hubbard  v.  Godfrey,  100  Tenn.  150, 
47  S.  W.  81. 
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another  who  is  not  in  possession,  but  who  asserts  an  adverse  claim 
of  title.21 

3.  From  Equitable  Actions  To  Vest  Title.  —  One  of  the  essential 
claims  of  the  plaintiff  in  ejectment  being  that  he  holds  the  legal  title 
to  some  estate  or  interest  in  the  land,  the  action  must  be  differentiated 
from  suits  (usually  in  equity)  brought  for  the  purpose  of  estab- 
lishing a  claim  of  the  plaintiff  that  the  legal  title  should  be  vested  in 
him  as  against  the  holder  of  it.22 

4.  From  Actions  For  Trespass  Without  Disseizin.  —  Though  the 
essential  wrong  complained  of  in  ejectment  is  in  its  nature  a  tres- 
pass,23 still  it  is  a  trespass  attended  with  a  certain  specific  incident, 
namely,  the  actual  or  constructive  disseizin  of  the  plaintiff.24  Hence, 
ejectment  is  not  the  proper  remedy  in  all  cases  of  trespass,  and  it  must 
be  distinguished  from  those  actions  of  trespass  in  which  the  wrong 
complained  of  amounts  to  no  disseizin,  but  is  merely  a  casual  act  of 
trespass.26 

5.  From  Actions  To  Restrain  Trespass  or  Nuisances.  —  The  cause 
of  action  in  ejectment  differs  essentially  from  the  cause  of  action  in 
such  suits  as  may  be  brought  to  prevent  or  restrain  an  alleged  un- 
lawful interference  with  a  right  incident  to  property  in  possession; 
and  for  this  latter  cause  of  action  ejectment  will  not  lie.26 


21.  U.  S—  Whitehead  v.  Shattuek, 
138  U.  S.  146,  11  Sup.  Ct.  276,  34  L. 
ed.  873.  Fla.— Hughes  v.  Hannah,  39 
Fla.  365,  22  So.  613.  Neb.— Snowden 
v.  Tyler,  21  Neb.  199,  31  N.  W.  661. 
N.  J. — American  Dock,  etc.  Co.  v. 
Trustees  for  Public  Schools,  37  N.  J. 
Eq.  266.     N.  D.— O 'Neil  v.  Tyler,  3  N. 

D.  47,  53  N.  W.  434.  W.  Va*— Davis 
v.  Settle,  43  W.  Va.  17,  26  S.  E.  557. 

See  also  infra,  I,  C,  2. 

22.  U.  S.— Marshall  v.  Ladd,  131 
U.  S.  (appendix)  lxxxix,  19  L.  ed.  153; 
Prentice  v.  Stearns,  113  U.  S.  435, 
5  Sup.  Ct.  547,  28  L.  ed.  1059.  Ga. 
Martin   v.   Gaissert,   134   Ga.   34,   67   S. 

E.  536.  Mo.— McAnaw  v.  Clark,  167 
Mo.  443,  67  S.  W.  249,  where  an  at- 
tempt was  made  to  disaffirm  a  deed 
of  an  insane  person  by  an  action  of 
ejectment,  and  it  was  held  that  his 
remedy  was  by  a  suit  in  equity.  Utah. 
Tarpley  v.  Desert  Salt  Co.,  5  Utah  205, 
14  Pac.  338. 

Suit  by  guardian  to  have  the  word 
"guardian"  stricken  out  of  deed  to 
him,  so  as  to  vest  the  title  in  him 
personally,  does  not  fall  within  the 
classification  "ejectment  suits,"  so  as 
to  be  excluded  from  the  jurisdiction 
of  the  Tenn.  Court  of  Civil  Appeals 
under  Tenn.  Act.,  1907,  c.  82,  §7.  Mur- 
phy v.  Sullivan  (Tenn.),  136  S.  W.  996. 
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Within  the  Purview  of  the  Statute 
of  Limitations. — In  a  suit  brought  in 
the  form  of  an  action  of  ejectment, 
but  in  substance  designed  to  set  aside 
a  deed  for  fraud,  it  was  held  that  the 
statute  of  limitations  applicable  to  ac- 
tions for  fraud  should  apply  to  the 
case.  New  v.  Smith,  86  Kan.  1,  119 
Pac.  380. 

23.  See  I,  C,  3. 

24.  Infra,  II,  C,  4,  and  compare 
Hodgkins  v.  Price,  137  Mass.  13,  hold- 
ing that  a  declaration  alleging  that 
the  plaintiff  had  been  admitted  into 
possession  of  the  premises  under  a  lease 
for  a  term  of  years  and  that  the  de- 
fendant had  evicted  him  and  held  pos- 
session of  the  premises  was  a  declar- 
ation in  ejectment  and  not  in  trespass. 

25.  Ga. — Ezzard  v.  Findley  Gold 
Mining  Co.,  74  Ga.  520,  58  Am.  Eep. 
445,  explained  in  Wachstein  v.  Chris- 
topher, 128  Ga.  229,  57  S.  E.  511.  HI. 
Burke  v.  Carlinville  Water  Co.,  176 
111.  555,  52  N.  E.  266.  Mich.— Harring- 
ton V.  City  of  Port  Huron,  86  Mich.  46, 
48  N.  W.  641,  13  L.  E.  A.  664.  N.  Y. 
Cowenhoven  v.  Brooklyn,  38  Barb.  9. 
N.  C. — Ashville  Land  Co.  v.  Lange,  150 
N.  C.  26,  63  S.  E.  164. 

26.  "The  cause  of  action  counted 
on  and  the  one  sought  to  be  proved 
differ  in   their   entire   scope.     The   one 


EJECTMENT 


985 


II.  WHEN  AN  APPROPRIATE  REMEDY.  — A.  For  What 
Character  of  Property  the  Action  Lies.  —  1.     Generally.  —  The 

test  at  common  law  as  to  the  subject-matter  of  ejectment  was  that 
the  property  should  be  real,  corporeal,  subject  to  entry,  and  capable 
of  delivery  by  the  sheriff  in  execution  of  the  final  process  of  the  court. 
Another  and  a  common  way  of  stating  the  same  doctrine  is  that 
ejectment  will  not  lie  for  an  incorporeal  hereditament  or  for  any- 
thing "whereon  an  entry  cannot  be  made,  or  of  which  the  sheriff 
cannot  deliver  the  possession."27 

This  criterion  remains  as  one  of  the  cardinal  principles  of  the  law 
of  ejectment,  and  is  given  effect  in  all  modern  jurisdictions  which 
recognize  the  action  as  still  retaining  its  identity.28  However,  the 
modern  tendency  is  to  give  a  more  liberal  construction  to  the  lan- 
guage of  the  test  than  was  formerly  given  and  thereby  to  make  eject- 
ment appropriate  in  certain  classes  of  cases  which  in  earlier  times 
would  not  have  been  recognized  as  within  its  purview.29     The  effect 


is  to  recover  the  possession  of  real 
property  wrongfully  withheld  and  the 
other  to  prevent  or  restrain  an  alleged 
unlawful  interference  with  a  right  in- 
cident to  property  in  possession.  For 
this  latter  cause  of  action  ejectment 
will  not  lie."  Vrooman  v.  Jackson, 
6  Hun  (N.  Y.)  326. 

27.  Adams,  Ejectment,*  18;  Aiken  v. 
Benedict,  39  Barb.   (N.  Y.)   400. 

28.  Cal. — Fresno,  etc.  Co.  v.  South- 
ern Pac.  E.  Co..  135  Cal.  202,  67  Pac. 
773;  Southern  Pac.  Co.  r.  Burr,  86  Cal. 
279,  24  Pac.  1032;  Wood  V.  Truckee 
Turnpike  Co.,  24  Cal.  474.  Ga.—  Stew- 
art v.  Garrett,  119  Ga.  386,  46  S.  E. 
427;  Ezzard  V.  Findley  Gold  Mining 
Co.,  74  Ga.  520,  58  Am.  Eep.  445.  111. 
Burke  v.  Carlinville  Water  Co.,  176 
111.  555,  52  N.  E.  266.  Ind.— Thorne 
V.  Wilson,  110  Ind.  325,  11   N.  E.   309, 

59  Am.  Eep.  209.  Md.— Nicolai  V. 
Mayor,  etc.  of  Baltimore,  100  Md.  579, 

60  Atl.  627.  Mich. — Harrington  V. 
Port  Huron.  86  Mich.  46,  48  N.  W. 
641,  13  L.  E.  A.  664;  Tavlor  v.  Glad- 
win. 40  Mich.  232.  Minn.— City  of 
Winona  V.  Huff.  11  Minn.  119.  N.  H, 
Smith  v.  Wiggin,  48  N.  H.  105.  N.  Y. 
Jackson  ex  dem.  Saxton  v.  May,  16 
Johns.  184;  Jackson  ex  dem.  Loux  v. 
Buel,  9  Johns.  298;  Chism  v.  Smith, 
138  App.  Div.  715.  123  N.  Y.  Supp.  691. 
Ore. — Coquille  Mill,  etc.  Co.  v.  Johnson, 
52  Ore.  547,  98  Pac.  132.  Pa.— Becker 
v.  Lebanon,  etc.  E.  Co..  195  Pa.  502, 
46  Atl.  1096;  Hancock  v.  McAvoy,  151 
Pa.  460,  25  Atl.  47;  Black  v.  Hepburne, 
2  Yeates  331.  Tex. — Cornick  v.  Ar- 
thur, 31   Tex.  Civ.  App.  579,  73  S.  W. 


410,  applied  to  a  case  of  trespass  to 
try  title,  substituted  for  ejectment _  in 
Texas.  Wis. — Pinkum  v.  Eau  Claire, 
81  Wis.  301,  51  N.  W.  550. 

"The  action  of  ejectment  will  lie 
wherever  a  right  of  entry  exists,  and 
the  interest  is  of  such  a  character  that 
it  can  be  held  and  enjoyed,  and  pos- 
session thereof  delivered  in  execution 
of  a  judgment  for  its  recovery."  Mur- 
phy v.  Bolger,  60  Vt.  726,  15  Atl.  365. 
"Ejectment  lies  only  to  recover 
things  corporeal  which  may  be  sub- 
jects of  seizin,  entry  and  possession." 
City  of  Eacine  v.  Crotsenberg,  61  Wis. 
48l",  21   N.  W.  520. 

Filled-in  Tidewater  Lands. — ' '  The 
rule  is  now,  that  where  the  property 
is  tangible,  and  an  entry  can  be  made, 
and  possession  can  be  delivered  to  the 
sheriff,  this  action  will  lie."  Nichols 
V.  Lewis,  15  Conn.  137.  (Applied  to  a 
case  where  a  riparian  owner  filled  in 
with  earth  flats  lying  between  high 
and  low  water  mark,  thus  acquiring 
what  was  held  to  be  a  property  right 
subject  to  being  divested  by  the  state's 
asserting  its  paramount  right  in  the 
soil.) 

29.  As  exemplifying  this  tendency, 
the  ease  of  Butler  v.  Frontier  Telephone 
Co.,  186  N.  Y.  486,  79  N.  E.  716,  may 
be  noticed.  The  plaintiff  sued  the  tele- 
phone company  in  ejectment  because 
it  had  strung  a  wire  which  crossed  his 
premises  overhead,  though  it  was  not 
connected  with  the  soil  at  any  point. 
The  earlier  New  York  cases,  following 
the  common-law  test  with  a  strictnes? 
of    construction,    had    held    that    eject 
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of  statutory  provisions  in  some  of  the  states  is  to  prevent  the  use 
of  the  action  in  some  cases  falling  within  its  present  generally  ac- 
cepted  scope.30 

In  determining  whether  property  is  of  such  a  kind  as  that  eject- 
ment will  lie  for  its  recovery  the  courts  look  to  the  general  nature  of 
the  property  and  not  to  its  temporary  condition,  and  it  is  no  ob- 


ment  would  not  lie  because  of  over- 
head projections  across  the  line  of 
one's  land — that  delivery  of  possession 
by  the  sheriff  could  not  be  made  in 
such  a  case  (Aiken  V.  Benedict,  39 
Barb.  [N.  Y.]  400;  Vrooman  v.  Jack- 
son, 6  Hun  [N.  Y.]  326).  In  the  But- 
ler case,  supra,  the  court  held  the  ac- 
tion would  lie,  saying:  "The  author- 
ities, both  ancient  and  modern,  with 
somei  exception  not  now  important, 
agree  that  the  ability  of  the  sheriff  to 
deliver  possession  is  a  test  of  the  right 
to  maintain  an  action  of  ejectment 
(Jackson  v.  Buel,  9  Johns.  298;  Wood- 
hull  v.  Rosenthal,  61  N.  Y.  382;  Patch  v. 
Keeler,  27  Vt.  252,  255;  Warvelle,  Eject- 
ment, 34;  Crabb,  Real  Property,  710; 
Butler's  Nisi  Prius,  99).  'The  rule  now 
is  that  when  the  property  is  tangible 
and  an  entry  can  be  made  and  possession 
delivered  to  the  sheriff  this  action  will 
lie.'  Nichols  v.  Lewis,  15  Conn.  137.) 
The  defendant  insists  that  the  sheriff 
cannot  give  possession  of  space  any 
more  than  he  can  deliver  water  in  a 
running  stream  or  'air  whirled  by  the 
north  wind.'  When  the  space  over 
land  is  unoccupied  there  is  no  occasion 
for  delivery,  because  there  is  nothing 
to  exclude  the  owner  from  possession. 
The  sheriff,  however,  can  deliver  oc- 
cupied space  b}r  removing  the  occupy- 
ing structure.  All  that  he  does  to  de- 
liver possession  of  the  surface  of  land, 
or  of  a  mine  under  the  surface,  is  to 
remove  either  persons  or  things  which 
keep  the  owner  out.  He  does  not  carry 
the  plaintiff  upon  the  land  and  thus  put 
him  in  possession,  but  he  simply  re- 
moves obstructions  which  theretofore 
had  prevented  him  from  entering.  So, 
in  this  case,  that  officer  can  deliver 
possession  by  removing  the  wire,  the 
6ame  as  he  would  if  one  end  happened 
to  be  embedded  in  the  soil,  when  no 
question  as  to  the  right  to  bring  eject- 
ment could  arise.  Where  there  is  a 
visible  and  tangible  structure  by  which 
possession  is  withheld  to  the  extent  of 
the  space  occupied  thereby,  ejectment 
will  lie.  because  there  is  a  des-risin 
measured    by   the   size    of    the    obstruc- 
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tion,  and  the  sheriff  can  physically  re- 
move the  structure  and  thereby  restore 
the  owner  to  possession.  The  small- 
ness  of  the  wire  in  question  does  not 
affect  the  controlling  principle."  See 
also  the  cases  cited  in  II,  1,  F,  infra, 
illustrating  how  the  old  doctrine  that 
ejectment  would  not  lie  where  the 
plaintiff  claimed  only  an  easement  has 
been  so  modified  by  construction  as 
to  admit  of  the  use  of  that  remedy 
where  the  easement  is  of  such  a  char- 
acter as  to  entitle  the  owner  of  it  to  a 
more  or  less  qualified  possession  of  the 
soil  itself,  such  as  a  city's  easement 
as  to  its  streets  or  a  railroad's  ease- 
ment as  to  its  right  of  way.  See  also 
Reynolds  v.  Munch,  100  Minn.  114,  110 
N.  W.  368,  where  the  defendant,  who 
was  occupying  the  land  with  water 
backed  by  his  milldam,  asserted  the 
inappropriateness  of  the  action  because 
the  sheriff  could  not  deliver  the  pos- 
session; but  the  court  disallowed  the 
contention,  holding  that  the  ancient 
scope  of  the  action  had  been  broad- 
ened. 

30.  Under  the  code  procedure  in 
Wisconsin  a  plaintiff  suing  in  eject- 
ment must  state  particularly  tne  nature 
and  extent  of  the  estate  or  interest 
claimed,  "whether  in  fee,  dower,  for 
life,  or  for  a  term  of  years,"  and  the 
verdict  and  judgment  must  make  a 
like  specification.  It  is  held  that  this 
prevents  the  use  of  the  action  for  the 
recovery  of  possession  under  an  ease- 
ment such  as  a  city  has  as  to  its  pub- 
lic streets  where  the  abutting  owner 
retains  the  fee.  City  of  Racine  v. 
Crotensberg,  61  Wis.  481,  21  N.  W.  520. 
The  code  of  Virginia  contains  a  similar 
provision  to  that  just  mentioned  as  to 
Wisconsin.  It  is  held  that  this  pre- 
vents a  landowner  from  maintaining 
the  action  to  assert  the  right  which 
the  owner  of  the  fee  has  as  to  using 
lands  over  which  a  railroad  company 
has  a  right  of  way,  but  which  has  not 
been  actually  devoted  to  that  purpose, 
though  subject  to  being  so  devoted  al 
any  time.  King  v.  Norfolk  &  Western 
R.   Co.,  99  Va.   625,  39  S.   E.   701. 
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stacle  to  the  employment  of  this  remedy  that  the  property  is,  for 
some  transient  cause,  temporarily  incapable  of  physical  occupancy, 
or  is  inaccessible  to  the  sheriff  who  is  to  execute  the  writ  of  posses- 
sion.31 That  the  property  is  devoted  to  such  a  use  as  that  the  law 
recognizes  no  adverse  possession  of  it,  is  no  reason  why  ejectment 
is  not  a  proper  remedy  to  recover  it.32 

2.  Houses,  Rooms,  etc.  —  Ejectment  lies  to  recover  a  house  sepa- 
rately from  the  soil  on  which  it  stands,33  or  for  a  room  or  story  in 
a  house,34  or  for  stables  and  space  for  storage  of  hay  in  a  barn.35 

3.  Churches.  —  A  church  may  be  sued  for  in  ejectment.36 

4.  Orchards.  —  Ejectment  lies  for  an  orchard  (i.  e.,  for  fruit  trees 
and  the  soil  supporting  them).37 

5.  Fixtures.  —  Machinery  and  other  fixtures  attached  to  the  land 
for  the  better  enjoyment  of  some  use  of  the  land  itself  (such  as  min- 
ing or  cutting  timber)  may  be  recovered  in  ejectment.38 

6.  Easements.  —  a.  Generally.  —  An  easement  being  an  incor- 
poreal hereditament,  a  literal  application  of  the  general  rule  an- 
nounced above  would  forbid  the  employment  of  ejectment  as  a  rem- 
edy against  the  interference  with  the  enjoyment  of  it,3*  and  (sub- 
ject to  certain  exceptions  about  to  be  noticed)  the  rule  is  very  gen- 
erally observed  by  the  courts.40 


31.  Perrine  v.  Bergen,  14  N.  J.  L. 
355;  Woodhull  v.  Rosenthal  61  N.  Y. 
382. 

Doctrine  of  Equitable  Conversion 
Not  Applicable. — Ejectment  is  an  ap- 
propriate remedy  to  recover  possession 
of  land,  though,  by  reason  of  the  man- 
ner in  which  it  had  been  devised  to  the 
plaintiff,  it  has  had  the  quality  of  per- 
sonalty impressed  upon  it  under  the 
doctrine  of  equitable  conversion.  Es- 
tep  v.  Armstrong,  91  Cal.  659,  27  Pac. 
1091;  Shaw  v.  Chambers,  48  Mich.  355, 
12  N.  W.  486. 

32.  Southern  Pacific  Go.  v.  Hyatt, 
132  Cal.  240,  64  Pac.  272. 

33.  Gillian  v.  Bird,  30  N.  C.  2S0, 
49  Am.  Dec.  379. 

34.  Otis  v.  Smith,  9  Pick.  (Mass.) 
293;  Ashville  Div.  No.  15  V.  Aston, 
92  N.  C.  578. 

House  Destroyed  by  Fire. — But  if 
the  house  has  been  destroyed  by  fire, 
ejectment  no  longer  lies  as  to  it,  be- 
cause no  entry  can  be  made,  nor  can 
possession  be  delivered  by  the  sheriff. 
Rowan  v.  Kelsey,  18  Barb.  (N.  Y.)  484. 

Privilege  of  Building  and  Occupying 
Upper  Story. — A  distinction  is  asserted 
as  to  a  mere  easement  or  license  to 
build  and  occupy  an  upper  story  above 
a  house — this  being  a  mere  incorporeal 
hereditament  for  which  ejectment  will 


not  lie.     Thorn  t?.  Wilson,  110  Ind.  325, 
11  N.  E.  309,  59  Am.  Eep.  209. 

35.  Patch  v.  Keeler,   27  Vt.   252. 

36.  Lucas  v.  Johnson,  8  Barb.  (N. 
Y.)  244. 

At  early  common  law  it  was  held 
that  ejectment  would  not  lie  for 
churches  or  chapels  because  they  were 
sacred  things,  but  this  doctrine  was 
overturned  long  ago.  Adams,  Eject- 
ment, *19. 

37.  Patch  v.  Keeler,  27  Vt.  252. 

38.  Stancel  v.  Calvert,  60  N.  C.  104; 
Hill  v.  Hill,  43  Pa.  521. 

39.  Supra,  II,  A,  1. 

40.  Mich. — Taylor  v.  Gladwin,  40 
Mich.  232,  involving  the  right  to  use 
an  alley.  Minn. — City  of  Winona  v. 
Huff,  11  Minn.  119.  N.  Y.— Trustees, 
etc.  of  Southampton  v.  Betts,  163  N. 
Y.  454,  57  N.  E.  762  (seeking  to  re- 
cover the  easement  of  "passing  and 
repassing  along  the  ocean  shore,  of 
bathing  in  the  ocean,  and  of  landing 
boats  at  the  head  of  a  pond");  Wilk- 
low  v.  Lane,  37  Barb.  244  (where  plain- 
tiff claimed  no  interest  in  the  land  ex- 
cept the  easement  of  backing  water 
over  it  by  a  milldam).  Tex. — Cornicle 
V,  Arthur,  31  Tex.  Civ.  App.  579,  73 
S.  W.  410,  where  the  wrong  complained 
of    was    interference     with     plaintiff's 
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Some  courts  apply  the  rule  strictly  and  deny  the  remedy  by  eject- 
ment as  to  all  easements;41  but  a  majority  of  the  courts  make  a  dis- 
tinction as  to  those  easements  in  the  full  enjoyment  of  which  pos- 
session of  the  soil  is  a  necessary  element,  and  recognize  ejectment  as 
an  appropriate  remedy  to  be  employed  by  the  owner  of  the  easement 
for  the  regaining  of  such  possession  as  is  essential  to  its  full  enjoy- 
ment.42 The  right  to  maintain  ejectment  in  such  cases  is  denied, 
however,  where  local  statutory  provision  has  been  made  for  another 
remedy  intended  to  be  exclusive.43 

b.  Streets  and  Highways.  —  Municipalities  may  by  ejectment  re- 
cover the  possession  of  streets,  highways  and  c-ther  property  similarly 
devoted  to  public  use  from  one  who  takes  unlawful  possession  there- 
of,44 irrespective  of  whether  the  public  owns  the  fee45  or  an  abutting 


right  of  damming  water  for  a  mill. 
Wis. — Fritsche  r.  Fritsche,  77  Wis.  270, 
4.".  X.  W.  1089.  an  action  as  to  a  pri- 
vate  right   of   way. 

41.  Thus,  in  Maryland,  the  right  to 
employ  the  action  is  denied  to  a  city 
to  recover  lands  dedicated  to  it  for 
public  purposes,  such  as  a  street  or 
park,  on  the  ground  that  the  right 
which  the  city  takes  in  such  cases  is 
such  a  mere  easement  or  incorporeal 
hereditament  as  will  not  support  eject- 
ment. Canton  v.  Baltimore,  106  Md. 
69,  66  Atl.  679,  67  Atl.  274,  11  L.  K. 
A.  (N.  S.)  129;  Nicolai  V.  Baltimore, 
100  Md.  579,  60  Atl.  627. 

In  Oberheim  v.  Keeside,  116  Md.  265, 
81  Atl.  590,  jurisdiction  in  equity  for 
the  recovery  of  the  use  and  possession 
of  an  alley  was  sustained  against  the 
contention  that  there  was  an  adequate 
remedy  at  law;  it  being  held  that  ac- 
tion in  trespass  for  damages  was  in- 
adequate, and  that  action  in  ejectment 
did  not  lie  for  the  recovery  of  an  ease- 
ment; and  that  an  alley  was  an  ease- 
ment. 

42.  U.  S.— Central  Pac.  R.  Co.  v. 
Benity,  5  Sawy.  118,  5  Fed.  Cas.  No. 
2,551.  Ala. — Tenn.  &  Coosa  R.  Co.  v. 
East  Ala.  R.  Co.,  75  Ala.  516.  Ark. 
Graham  v.  St.  Louis,  etc.  R.  Co.,  69 
Ark.  562,  65  S.  W.  1048,  66  S.  W.  344. 
Cal. — Southern  Pac.  Co.  v.  Hyatt,  132 
Cal.  240,  64  Pac.  272;  City  of  Eureka 
v.  Gates,  120  Cal.  54,  52  Pac.  125.  111. 
Village  of  Lee  v.  Harris,  206  111.  428. 
69  N.  E.  230,  99  Am.  St.  Rep.  176. 
Mo. — Armstrong  v.  City  of  St.  Louis, 
69  Mo.  309,  33  Am.  Rep.  499.  N.  J. 
Dummer  v.  Jersey  City,  20  N.  J.  L.  86. 
40  Am.  Dec.  213.  N.  C. — Carolina 
Central  R.  Co.  v.  McCaskill,  94  N;  C. 


746.     Vt.— Rutland   R    Co.    v.   Chaffee, 
71    Vt.    84,   42   Atl.   984. 

43.  Bav  Countv  r.  Bradley,  39  Mich. 
163,  33  Am.  Rep.  367. 

44.  Ala. —  City  of  Gadsden  v. 
Strother,  55  So.'  ISO.  Cal.— City  of 
Visalia  v.  Jacob,  65  Cal.  434,  4  Pac. 
433,  52  Am.  Rep.  303.  HI.— Village 
of  Lee  t?.  Harris,  206  111.  428.  69  N.  E. 
230,  99  Am.  St.  Rep.  176.  Minn.— City 
of  Winona  v.  Huff,  11  Minn.  119.  N.J. 
Mavor,  etc.  of  South  Amboy  V.  New 
York,  etc.  R.  Co.,  66  N.  J.  L.  623,  50 
Atl.  368;  Weger  v.  Delran  Tp.,  61  N. 
J.  L.  224,  39  Atl.  730;  Hoboken  Land 
Co.  v.  Mayor,  etc.  Hoboken,  36  N.  J. 
L.  540  (property  devoted  to  public 
park) ;  Dummer  v.  Jersey  City,  20  N. 
J.  L.  86,  40  Am.  Dec.  213. 

Defendant  Also  Claiming  an  Ease- 
ment.— The  fact  that  the  defendant 
also  has  an  easement  in  the  property 
does  not  affect  the  right  to  sue  in 
ejectment  in  such  cases.  Asbury  Park 
v.  Hawxhurst,  67  N.  J.  L.  582,  52  Atl. 
694;  Ocean  Grove  Camp  Meeting  Assn. 
v.  Berthall,  63  N.  J.  L.  312,  43  Atl. 
887. 

Unopened  Street. — Until  a  street 
has  been  actually  opened  up  and  devoted 
to  public  use,  ejectment  is  the  only  ap- 
propriate remedy  by  which  the  munici- 
pality can  recover  the  possession  of  it 
from  an  adverse  holder  for  the  purpose 
of  devoting  it  to  the  public  use.  Rob- 
ins v.  McGehee,  127  Ga.  431,  56  S.  E. 
461 ;  City  of  Covington  v.  Chesapeake 
&  O.  R.  Co.,  14  Ky.  L.  Rep.  487,  20 
S.  W.  538. 

45.  Cal. — City  of  Eureka  v.  Gates, 
120  Cal.  54,  52  Pac.  125.  111.— City  of 
Chicago  V.  Wright,  69  111.  318.  N.  J. 
Dummer   v.   Jersey   City,   20   N.   J.   L. 
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owner  retains  it.  On  the  other  hand,  one  whose  land  has  been  un- 
lawfully devoted  to  street  purposes  by  a  city,46  or  to  highway  pur- 
poses by  a  county47  may  employ  ejectment  to  recover  the  possession.48 

c.  Railroad  Rights  of  Way.  —  Eailway  companies  take,  as  to  their 
rights  of  way,  "an  easement  in  the  nature  of  a  fee;"49  and  eject- 
ment is  an  appropriate  remedy  for  them  to  employ  when  they  are 
deprived  of  that  possession  which  attends  the  proper  enjoyment  of 
the  easement.50 

d.  Right  of  Burial  in  a  Cemetery.  —  The  purchaser  of  a  lot  in  a 
public  cemetery,  for  burial  purposes,  though  the  right  to  enter  therein 
be  exclusive,  does  not  acquire  any  estate  in  the  soil,  but  only  a  mere 
easement  or  license  for  the  protection  of  the  enjoyment  of  which 
ejectment  will  not  lie.51 

7.  Lands  Subject  to  Easement.  —  The  fact  that  land  is  subject 
to  an  easement,  public  or  private,  renders  ejectment  none  the  less 


86,  40  Am.  Dec.  213,  against  the  owner 
of  the  soil  himself. 

Effect  of  the  Statute. — Under  the 
statute  in  "Wisconsin  which  requires  a 
plaintiff  in  ejectment  to  state  partic- 
ularly the  nature  and  extent  of  his 
estate  or  interest  in  the  lands  claimed, 
"whether  in  fee,  dower,  for  life,  or 
for  a  term  of  years,"  and  requires 
that  the  verdict  be  shaped  in  like  man- 
ner, an  easement,  such  as  the  interest 
which  a  city  has  in  its  public  streets 
as  to  which  the  abutting  owners  retain 
the  fee,  cannot  be  recovered  in  eject- 
ment. City  of  Eacine  v.  Crotsenberg, 
61   Wis.  481,   21   N.  W.  520. 

46.  Chicago  v.  Wright,  69  El.  318 
(holding  that  this  remedy  is  so  ade- 
quate as  to  prevent  resort  to  equity) ; 
Armstrong  v.  City  of  St.  Louis,  69  Mo. 
309,  33  Am.  Rep.  499. 

47.  McCarty  v.  Clark  Countv,  101 
Mo.  179.  14  S.  W.  51. 

48.  The  question  as  to  whether  the 
public  authorities  when  sued  may  set 
up  what  is  known  as  the  equity  of 
condemnation,  or  whether  the  plaintiff 
may  be  estopped  from  recovering  in 
the  action  because  of  the  public  incon- 
venience which  would  be  involved  if 
the  property  were  taken  from  the  pub- 
lic use,  are  not  germane  to  this  con- 
text, though  these  things  often  in  a 
practical  way  impose  limitations  upon 
the  successful  use  of  the  action  in 
cases  of   this  character. 

49.  The  expression  "easement  in 
the  nature  of  a  fee"  is  borrowed  from 
the  opinion  in  the  case  of  Graham  v. 
Pt.  Louis,  etc.  R.  Co.,  69  Ark.  562,  65 
S.  W.  1048,  66  S.  W.  344. 


50.  XT.  S.— Central  Pac.  R.  Co.  r. 
Benity,  5  Sawy.  118,  5  Fed.  Cas.  No. 
2.551.  Ala. — Tenn.  &  Coosa  R.  Co.  v. 
East  Ala.  R.  Co.,  75  Ala.  516.  Ark. 
Graham  v.  St.  Louis,  etc.  R.  Co.,  69 
Ark.  562,  65  S.  W.  1048,  66  S.  W.  344. 
CaL— Southern  Pac.  Co.  v.  Hvatt,  132 
Cal.  240,  64  Pae.  272;  Southern  Pac. 
Co.  v.  Burr,  86  Cal.  279,  24  Pac.  1032 
(though  the  roadbed  may  occupy  only 
a  portion  of  the  tract).  N.  C— Caro- 
lina Central  R.  Co.  v.  McCaskill,  94  X. 
C.  746.  Vt.— Rutland  R.  Co.  v.  Chaffee, 
71  Vt.  84,  42  Atl.  984,  48  Atl.  699. 

Franchise  of  Laying  Tracks  in  Pub- 
lic Street. — The  mere  franchise  by 
which  a  railroad  company  is  allowed  to 
lay  its  tracks  along  or  over  a  public 
street  is  no  such  easement  in  the  na- 
ture of  a  fee  as  it  ordinarily  enjoys  as 
to  its  right  of  way  and  other  properties 
needful  to  its  purposes;  and  ejectment 
will  not  lie  in  its  favor  to  vindicate 
its  right  against  an  alleged  usurper  of 
the  franchise.  Fresno,  etc.  Co.  v. 
Southern  Pac.  R.  Co.,  135  Cal.  202,  67 
Pae.  773. 

51.  Stewart  v.  Garrett,  119  Ga.  386, 
46  S.  E.  427,  100  Am.  St.  Rep.  179, 
64  L.  R.  A.  99;  Hancock  v.  McAvoy, 
151  Pa.  460,  25  Atl.  47.  See  also  New 
York  Bay  Cemetery  Co.  v.  Buckmaster, 
49  N.  J.  L.  449,  9  Atl.  591,  contra, 
the  ruling  being  partly  based  on  the 
consideration  that  the  deed  to  the  cem- 
etery lot  in  question,  construed  in  the 
light  of  a  clause  in  the  cemetery  com- 
pany's charter,  conveyed  an  interest 
in  the  fee  and  at  least  a  qualified  right 
of  possession. 
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an  appropriate  remedy  against  a  wrongful  occupancy  of  it.82  Thus, 
the  action  lies  in  favor  of  the  owner  of  the  fee  in  the  soil  over  which 
a  city  has  the  easement  of  a  public  street  against  a  permanent  in- 
cumbrancer who  puts  it  to  a  use  inconsistent  with  the  object  of  the 
dedication.53     Likewise,  it  lies  in  favor  of  an  abutting  owner  on  a 


52.  Cal. — Mahon  v.  San  Rafael 
Turnpike  Road  Co.,  49  Cal  269.  Me. 
Blake  r.  Ham,  50  Me.  311.  Minn.— 
Betcher  v.  Chicago,  M.  &  St.  P.  R.  Co., 
110  Minn.  228,  124  N.  W.  1096.  Miss. 
Lott  v.  Payne,  82  Miss.  218,  33  So.  948, 
ion  Am.  St.  Rep.  632;  Gordon  v.  Sizer, 
39  Miss.  St).",.  Mo.— Tattim  r.  City  of 
St.  Louis,  125  Mo.  647,  28  S.  W.  i002. 
N.  J.— Bork  v.  United  N.  J.  R.  &  C. 
Co.,  70  N.  J.  L.  268,  57  Atl.  412,  103 
Am.  St.  Rep.  808,  64  L.  R,  A.  836. 
N.  Y—  Strong  v.  City  of  Brooklyn.  68 
N.  Y.  1;  Wilson  V.  Wightman,  36  App. 
Div.  41,  55  N.  Y.  Supp.  806.  Pa.— 
Tillmes  v.  Marsh,  67  Pa.  507. 

The  fact  that  the  defendant  is  the 
owner  of  the  easement  in  question  ren- 
ders ejectment  none  the'  less  appropri- 
ate; the  plaintiff  recovers  the  fee  sub- 
ject to  the  easement.  Bradbury  v. 
Conv,  59  Me.  494;  Blake  v.  Ham,  53 
Me.  430. 

The  Independence  of  the  Easement 
and  the  Fee. — "The  right  to  a  fee  and 
the  right  to  an  easement  in  the  same 
estate  are  rights  independent  of  each 
other,  and  may  well  subsist  together, 
when  vested  in  different  persons.  Each 
can  maintain  an  action  to  vindicate 
and  establish  his  right;  the  former  to 
protect  and  enforce  his  seizure  of  the 
fee.  the  latter  to  prevent  a  disturbance 
of  his  easement."  Quoted  from  Mor- 
gan v.  Moore,  3  Gray  (Mass.)  319,  in 
Graham  v.  St.  Louis,  etc.  R.  Co.,  69  Ark. 
562.  65  S.  W.  1048,  66  S.  W.  344. 

Lands  Devoted  to  Railroad  Right  of 
Way. — Under  Code  of  Virginia. — Under 
the  code  of  Virginia,  which  requires 
that  the  plaintiff  in  ejectment  shall 
set  forth  the  specific  term  or  interest 
which  he  claims,  the  owner  of  the  fee 
cannot  maintain  ejectment  to  assert  a 
right  to  the  mere  use  of  lands,  held  by 
the  railroad  company  for  right  of  way 
purposes,  which  lands,  though  they  were 
at  the  time  unemployed  for  that  pur- 
pose, might  be  devoted  to  it  at  any 
time.  King  v.  Norfolk  &  Western  R. 
Co..  99  Va.  625,  39  S.  E.  701. 

53.  Ark. — Taylor  v.  Armstrong,  24 
Ark.  102.  Cal.— Weyl  v.  Sonoma  Val- 
ley  R.   Co.,    69    Cal.  '202,   10   Pac.   510. 
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Mich. — Smeberg  v.  Cunningham,  96 
Mich.  378,  56  N.  W.  73,  35  Am.  St. 
Rep.  613.  Minn. — Sanborn  v.  Van- 
Duvne,  90  Minn.  215,  96  N.  W.  41. 
Mo".— Thomas  v.  Hunt,  134  Mo.  392, 
35  S.  W.  58,  32  L.  R.  A.  857.  Wis. 
Weisbrod  v.  Chicago  &  N.  W.  R.  Co., 
21  Wis.  601;  Gardiner  v.  Tisdale,  2 
Wis.  153. 

Railway  in  Public  Street. — Ejectment 
lies  in  favor  of  the  owner  of  the  fee 
against  a  railway  company  which  by 
an  unlawful  occupancy  of  a  public 
street  imposes  a  new  burden  beyond 
the  public  easement.  Ind. — Sharpe  V. 
St.  Louis  &  S.  E.  R.  Co.,  49  Ind.  296. 
N.  J.— Bork  v.  United  N.  J.  &  C.  Co., 
70  N.  J.  L.  268,  57  Atl.  412,  103  Am. 
St.  Rep.  808,  64  L.  R.  A.  836,  wherein  a 
steam  railroad,  without  legislative  grant 
laid  its  tracks  longitudinally  in  the 
street.  N.  Y. — Wager  v.  Troy  Union  R. 
Co.,  25  N.  Y.  526;"  Stevens  v.  Skaneat- 
eles  R,  Co.,  85  N.  Y.  Supp.  1005  (where- 
in the  railroad  company,  being  author- 
ized to  lay  a  single  track  in  the  street, 
laid  another).  Pa. — Philips  v.  Dunkirk 
W.  &  P.  R.  Co.,  78  Pa.  177,  in  which  the 
laying  of  the  railroad  track  caused  an 
abandonment  of  the  street. 

There  are  certain  cases,  not  men- 
tioned here,  which  hold  that  ejectment 
cannot  be  successfully  maintained 
against  railroad  companies  and  other 
public  service  corporations  for  the  re- 
covery of  lands  in  use  by  them,  though 
the  use  be  unlawfully  acquired.  Refer- 
ence to  these  cases  is  omitted  because 
the  exemption  from  recovery  by  eject- 
ment declared  in  them  is  based  solely 
on  substantive  grounds.  From  a  pro- 
cedural standpoint,  they  present  no  ex- 
ception to  the  rule  stated  in  the  text. 

Ouster  or  No  Ouster  of  the  Plaintiff, 
as  to  His  Interest,  the  Test. — The 
point  that  ouster  or  no  ouster  is  the 
test  of  the  right  to  use  the  action  in 
cases  where  public  utility  corporations 
occupy  public  streets  is  presented  in 
French  v.  Robb,  67  N.  J.  L.  260,  51 
Atl.  509,  91  Am.  St.  Rep.  433,  57  L. 
R.  A.  956,  where  the  defendant  erected 
in  the  street  poles  and  wires  for  both 
public    and    private    uses,    and    it    was 
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public  road  against  one  who  devotes  it  to  an  additional  occupation 
without  having  acquired  a  right  to  do  so.64 

If  the  defendant  asserts  a  mere  right  of  easement,  such  as  does  not 
disturb  the  plaintiff's  possession,  and  commits  no  other  act  in  the 
nature  of  a  disseizin,  ejectment  is  not  the  proper  remedy  by  which 
to  determine  his  right  to  enjoy  the  easement,66  but  if  the  defendant 
claims  not  merely  an  easement  but  also  some  additional  interest  in 
the  land  itself,  the  plaintiff  may  maintain  ejectment  notwithstand- 
ing a  right  of  easement  be  found  or  conceded  in  the  defendant's 
favor;50  the  plaintiff,  in  such  a  case  being  entitled  to  a  judgment  for 
the  possession  of  the  land  subject  to  the  easement.57 

One  who  holds  an  easement  carrying  with  it  a  right  of  possession 
(such  as  a  city  has  in  its  public  streets)58  may  maintain  ejectment 
against  another  who  asserts  an  easement  of  a  similar  nature  as  to 
the  same  property.59 


held  that  ejectment  lay  as  to  such  as 
were  for  private  use  and  not  as  to  such 
as  were  for  public  use — that  the  poles 
and  wires,  so  far  as  erected  for  public 
uses,  were  within  the  scope  of  the  pub- 
lic easement  attaching  to  a  city  street 
and,  hence,  constituted  no  ouster  of  the 
plaintiff  as  to  that  interest  in  the  land 
which  was  reserved  in  him;  while  the 
contrary  was  true  as  to  poles  and  wires 
erected  for  private  uses. 

54.  Louisville,  etc.  R.  Co.  V.  Hess, 
92  Ky.  40,  17  S.  W.  870,  where  a  rail- 
road company  without  lawful  authori- 
ty laid  its  tracks  in  the  public  high- 
way. 

Telephone  Poles  and  Wires. — In  the 
following  cases  ejectment  is  held  to  be 
the  appropriate  remedy  of  an  abutting 
owner,  holding  the  fee  in  a  public 
road,  where  a  telephone  company,  with- 
out acquiring  the  right  to  do  so,  erects 
its  poles  and  wires  thereon:  Postal 
Telegraph  Co.  v.  Eaton,  170  111.  513, 
49  N.  E.  365,  39  L.  R.  A.  722;  Eels  v. 
American  Tel.  &  T.  Co.,  143  N.  Y. 
133,  38  N.  E.  202;  Little  V.  American 
Tel.  &  T.  Co.,  96  App.  Div.  559,  89 
N.   Y.   Supp.   136. 

55.  Davis  v.  Morris,  132  N.  C.  435, 
43  S.  E.  950;  Pinkum  V.  Eau  Claire, 
81    Wis.   301,   51    N.   W.   550. 

56.  Cal.— Mahon  v.  San  Eafael 
Turnpike  Road  Co.,  49  Cal.  269.  Me. 
Blake  r.  Ham,  50  Me.  311.  Miss. — Lott 
v.  Payne,  82  Miss.  218,  33  So.  948, 
100  Am.  St.  Rep.  632;  Gordon  v.  Sizer, 
39  Miss.  805.  N.  Y—  Strong  v.  City 
of  Brooklyn,  68  N.  Y.  1;  Wilson  v. 
Wightman,  36  App.  Div.  41,  55  N.  Y. 
Supp.  806.  Pa. — Tillmes  v.  Marsh,  67 
Pa.    507. 


57.  Cal. — Mahon  v.  San  Rafael 
Turnpike  Road  Co.,  49  Cal.  269.  Me. 
Bradbury  v.  Cony,  59  Me.  494;  Blake 
v.  Ham,  50  Me.  311.  Miss. — Gordon  v. 
Sizer,  39  Miss.  805.  Mo.— City  of  St. 
Louis  v.  Missouri  Pac.  R.  Co.,  114  Mo. 
13,  21  S.  W.  202,  where  plaintiff's 
possessory  rights,  as  well  as  the  de- 
fendant's, arose  under  easements.  N. 
Y. — Strong  V.  City  of  Brooklyn,  68  N. 
Y.  1 ;  Rogers  V.  Sinskeimer,  50  N.  Y. 
646;  Stevens  V.  Skaneateles  R.  Co.,  89 
App.  Div.  145,  85  N.  Y.  Supp.  1005; 
Wilson  V.  Wightman,  36  App.  Div.  41. 
55  X.  Y.  Supp.  806.  Pa.— Tillmes  v. 
Marsh,  67  Pa.  507. 

In  New  Jersey,  the  plea  of  general 
issue  admits  a  possession  by  the  defend- 
ant amounting  to  an  ouster  of  the 
plaintiff.  Hence,  if  the  plaintiff  shows 
title  to  a  strip  of  land  over  which  an 
alleyway  passes,  he  may  recover  it  in 
ejectment,  if  the  defendant  pleads  not 
guilty,  notwithstanding  the  latter  shows 
that  he  is  entitled  to  the  easement  of 
alleyway.  The  judgment  in  the  plaint- 
iff's favor,  however,  should  reserve  to 
the  defendant  the  right  to  enjoy  his 
easement.  Jacobson  t*.  Haydav  (N.  J. 
L.),   83  Atl.  902. 

58.  See  II,  A,  6,  b. 

59.  A  city  holding  land  for  the  pur- 
pose of  a  highway  may  maintain  eject- 
ment against  a  railway  company  oc- 
cupying the  land  with  its  tracks  and 
denying  the  city's  rights,  and  in  the 
judgment  the  rights  of  the  respective 
parties  should  be  limited  accordingly 
as  they  may  appear.  City  of  Coving- 
ton v.  Chesapeake  &  O.  R.  Co.,  14  Ky. 
L.  Rep.  487,  20  S.  W.  538;   City  of  St. 
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Where  the  theory  of  the  plaintiff's  case  (as  disclosed  by  his  plead- 
ings) is  that  he  is  being  deprived  of  the  possession  of  his  land  by 
the  acts  of  the  defendant  in  exercising  an  asserted  right  of  easement, 
which  the  defendant  has  never  acquired,  and  the  relief  sought  is 
a  restoration  of  the  possession  of  the  land,  ejectment  is  not  only  his 
appropriate  remedy,00  but  is  such  an  adequate  remedy  at  law  as  to 
prevent  resort,  to  equity.61 

Some  courts  make  a  distinction  by  denying  the  remedy  by  eject- 
ment in  cases  where  the  fee  held  by  the  plaintiff  is  servient  to  an 
easement  carrying  with  it  a  possessory  use  of  the  soil,  and  the  wrong 
complained  of  is  not  so  much  a  deprivation  of  any  that  modicum  of 
possession  to  which  the  owner  of  the  servient  fee  is  entitled  as  it  is  an 
excessive  use  of  the  easement.62 

8.  Franchises  and  Licenses.  —  Ejectment  does  not  lie  to  protect 
the  enjoyment  of  a  mere  franchise  or  license.63     But  it  is  no  objec- 


Louis  v.  Missouri  Pac.  R.  Co.,  114  Mo. 
13,   21    S.   W.   202. 

60.  Lawe  v.  City  of  Kaukauna,  70 
Wis.  306,  35  N.  W.  561,  where  the 
city,  without  having  acquired  the  right 
to  do  so,  placed  upon  the  plaintiff's 
land  the  permanent  approaches  and 
abutments  of  a  bridge  which  deprived 
him  of  the  possession  of  the  property. 

61.  Le  Blond  r.  Town  of  Peshtigo, 
140  Wis.  604,  123  N.  W.  157,  dis- 
tinguishing Pinkum  v.  Eau  Claire,  81 
Wis.  301,  51  N.  W.  550,  wherein  it  was 
held  that  an  action  in  equity  and  not 
in  ejectment  is  the  appropriate  rem- 
edy when  the  issue  presented  is  merely 
whether  an  easement  granted  to  the 
defendant  on  condition  has  been  for- 
feited and  the  object  of  the  suit  is 
to    relieve    the   land,    of    the    servitude. 

62.  Montgomery  v.  Santa  Ana  &  W. 
R.  Co.,  104  Cal.  186,  37  Pac.  786,  43 
Am.  St.  Rep.  89,  25  L.  R.  A.  654,  hold- 
ing that  ejectment  does  not  lie  in 
favor  of  the  abutting  owner  of  prop- 
erty, over  which  a  city  has  a  street, 
against  a  transportation  company,  op- 
erating a  railway  in  the  street  with 
the  consent  of  the  municipal  authori- 
ties; the  holding  being  based  on  the 
ground  that  none  of  the  abutting 
owner's  reserved  possessory  rights  are 
intruded  upon;  that  he  has  not  been 
disseized  of  any  property  right  which 
he  is  immediately  entitled  to  enjoy; 
and  that  his  remedy,  if  any,  is  by  some 
action  appropriate  to  restrain  or  com- 
pensate for  the  excessive  use  of  the 
dominant  easement.  The  underlying 
proposition  as  to  whether  the  laying 
of   railway  tracks   in   a   city   street    is 
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an  additional  servitude,  not  within  the 
scope  of  the  city's  easement,  is  a  sub- 
stantive question.  For  that  reason  it 
is  not  proper  in  this  context  to  enter 
into  an  elaborate  discussion  of  that 
question,  but  see  (as  taking  a  some- 
what opposite  view  from  that  ex- 
pressed in  the  California  case,  cited 
above)  Western  R.  of  Alabama  v.  Ala- 
bama Grand  Trunk  R.  Co.,  96  Ala.  272, 
11  So.  483,  17  L.  R.  A.  474;  Bork  v. 
United  N.  J.  R.  &  C.  Co.,  70  N.  J.  L. 
268,  57  Atl.  412,  103  Am.  St.  Rep. 
808,  64  L.  R.  A.  836. 

In  Becker  v.  Lebanon,  etc.  R.  Co., 
195  Pa.  502,  46  Atl.  1096,  where  the 
plaintiff  owned  the  fee  and  a  turnpike 
company  had  the  easement  of  using 
the  surface  for  purposes  of  public 
travel  and  it  allowed  the  defendant, 
a  street  railway  company,  to  lay  tracks 
and  operate  cars  thereon;  it  was  held 
that  the  injury  complained  of  by  the 
plaintiff  lay  in  the  excessive  or  illegal 
use  of  the  easement  of  passage  and 
travel  and  that  ejectment  was  not  an 
appropriate    remedy. 

63.  Cal.— Wood  v.  Truckee  Turn- 
pike Co.,  24  Cal.  474,  franchise  of  op- 
erating a  turnpike.  Ky. — Rees  v.  Law- 
less, Litt.  Sel.  Cas.  184,  12  Am.  Dec. 
295,  ferry  franchise.  Md. — Nicolai  v. 
City  Council  of  Baltimore,  100  Md. 
579,  60  Atl.  627,  where  the  plaintiff's 
asserted  right  was  a  parol  license  to 
erect  bridge  abutment  on  the  land. 
N.  H.— Smith  v.  Wiggin,  48  N.  H.  105, 
license  to  pass  over  the  lands  of  an- 
other. N.  Y. — Mayor,  etc.  New  York 
v.  Union  Ferry  Co.,  55  How.  Pr.  138, 
ferry    franchise.      Pa. — Black    v.    Hep- 
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tion  to  the  maintenance  of  the  action  by  one  who  holds  title,  to  the 
land  itself  that  a  special  franchise  or  license  exists  in  relation  to  it.64 
Thus,  it  is  held  that,  while  ejectment  will  not  lie  for  the  franchise 
of  taking  tolls,  it  will  lie  for  the  toll  houses  and  gates  through  which 
the  franchise  is  enjoyed.86 

9.  Mining  Interests  and  Mineral  Rights.  —  Ejectment  lies  for  the 
recovery  of  minerals  imbedded  in  the  soil,  together  with  the  right 
to  mine  for  them  (i.  e.,  for  "mineral  interests"  or  "mining  claims," 
as  they  are  frequently  called),66  but  not  for  "mining  rights,"  i.  e., 
the  mere  license  or  privilege  of  digging  for  the  discovery  of  minerals.67 


burne,   2   Yeates  331,  right   of  landing 
on  a  river  bank. 

64.  Averett  v.  Brady,  20  Ga.  523 
(wherein  the  plaintiff  recovered  the 
land  on  which  a  ferry  was  located,  and 
enhanced  his  recovery  of  mesne  profits 
by  showing  the  value  of  the  ferry 
tolls) ;  Mayor,  etc.  New  York  V.  Law, 
125  N.  Y.  380,  26  N.  E.  471  (wherein 
the  defendant,  in  addition  to  claiming 
the  land  itself,  exercised  thereon  what, 
if  independently  claimed,  would  have 
been  a  mere  franchise,  namely,  the 
keeping   of  a   wharf). 

65.  "There  is  a  great  difference  be- 
tween a  demise  of  tolls  and  of  toll 
houses.  The  former  only  gives  a  per- 
sonal interest  .  .  .  the  latter  gives 
an  interest  in  land,"  for  which  eject- 
ment may  be  maintained.  Per  Lord 
Eldon,  C.  J.,  in  Doe  ex  dem.  Banks  v. 
Booth,   2  B.   &  P.    (Eng.)    219. 

66.  Ala. — Moragne  V.  Doe,  143  Ala. 
459,  39  So.  161,  111  Am.  St.  Bep.  52. 
Colo. — Argonaut  Consol.  M.  &  M.  Co. 
v  Turner,  23  Colo.  400,  48  Pac.  685. 
Utah. — Wilson  V.  Triumph  Consol.  Min. 
Co.,  19  Utah  66,  56  Pac.  300,  75  Am. 
St.  Rep.  718.  Vt  —  Roach  v.  Heffer- 
man,  65  Vt.  485,  27  Atl.  71,  a  slate 
quarry. 

Mineral  Interests  and  Mining  Rights 
Distinguished. — ' '  Minerals  or  mineral 
interests  in  and  upon  land"  may  be 
recovered  in  ejectment;  but  not  "min- 
ing rights"  which  are  of  an  incor- 
poreal nature.  Louisville  &  N.  R.  Co. 
v.  Massey,  136  Ala.  156,  33  So.  986, 
96   Am.    St.    Rep.    17. 

Lea?e  for  Mining  Purposes  Dis- 
tinguished From  License  To  Explore 
for  Minerals. — A  person  to  whom  the 
owner  of  the  soil  had  "demised  and 
leased"  it  for  mining  purposes  for  ten 
years  has  more  than  a  license  to  dig, 
or  explore  for  minerals;  his  interest  is 
not  a  mere  incorporeal  hereditament, 
and    ejectment    will    lie    to    recover    it. 


Kirk    v.    Mattier,    140    Mo.    23,    41    S. 
W.    252. 

Discoverer's  Right  as  to  Minerals  in 
Public  Lands. — New  York  Statute. — A 
statute  in  New  York  reserves  to  the 
state  the  title  to  the  minerals  upon  all 
public  land,  but  gives  to  the  discoverer 
the  exclusive  right  to  mine  the  same 
upon  filing  a  notice  and  paying  into 
the  state  treasury  a  certain  royalty 
upon  the  products.  It  is  held  that  the 
discoverer  takes  no  estate  in  the  land 
but  only  a  mere  license  for  the  pro- 
tection of  which  ejectment  will  not 
lie.  Moore  V.  Brown,  139  N.  Y.  127, 
34  N.  E.  772. 

67.  Louisville  &  N.  R.  Co.  v.  Mas- 
sey, 136  Ala.  156,  33  So.  896,  96  Am. 
St.  Rep.  17;  Petroleum  Co.  v.  Coal  & 
Coke  Mfg.  Co.,  89  Tenn.  381,  18  S. 
W.   65. 

Tn  Erickson  v.  Michigan  Land  & 
Iron  Co.,  50  Mich.  604,  16  N.  W.  16, 
it  is  held  that  the  reservation  which 
a  grantor  conveying  the  fee  simple 
makes  of  the  right  to  the  minerals  in 
the  land  and  of  the  right  to  use  shafts 
and  to  make  excavations  to  remove 
the  same  is  the  reservation  of  an  ease- 
ment and  that  ejectment  will  not  lie 
against    him    as   to    the    same. 

Ejectment  Allowed  in  Certain  Cases. 
Under  the  statutes  of  Iowa  any  "valid 
subsisting  interest  in  real  property" 
will  support  an  action;  hence,  eject- 
ment will  lie  in  favor  of  a  licensee  who 
holds  a  valid  and  enforceable  license 
to  dig  for  minerals  or  ores  upon  the 
lands  of  another.  Beatty  v.  Gregory, 
17  Iowa  109. 

In  Reynolds  v.  Cook,  83  Va.  S17, 
5  Am.  St.  Rep.  317,  it  was  held  that 
the  right  to  quarry  and  remove  lime- 
stone from  a  tract  of  land  was  an  in- 
corporeal hereditament  and  not  a  mere 
license;  that  it  was  a  right  in  the  na- 
ture of  :i  "granl  of  common  sans  nom- 
bre,"  and  was,  therefore,  "an  interest 
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10.  Oil  and  Gas  Privileges.  —  Ejectment  lies  to  recover  the  lease- 
hold interest  in  lands  leased  for  the  purpose  of  boring  for  oil  or  gas 
thereon,68  but  not  for  the  privilege  of  exploring  for  oil  or  gas,*9 
even  though  it  be  an  exclusive  privilege.70 

11.  Mill  Sites.  —  The  grant  of  the  privilege  of  erecting  a  mill  upon 
a  stream,  no  particular  land  being  granted  for  the  site,  conveys  no 
such  interest  as  can  be  recovered  by  ejectment.71  The  contrary  is 
true  where  the  grant  confers  the  right  to  build  a  dam  and  erect  a 
mill  on  a  definitely  located  tract  together  with  the  right  of  occu- 
pancy of  the  land  for  that  purpose.72 

12.  Water.  —  Neither  water  as  such  nor  the  right  to  use  it  can 
be  recovered  in  ejectment  ;73  and  this  is  not  an  appropriate  remedy  to 
be  pursued  by  one  through  whose  land  a  stream  runs  against  an- 
other who  abstracts  an  improper  amount  of  the  water,  at  a  higher 
point;74  nor  against  one  who  by  damming  the  stream  at  a  lower  point 


in  or  a  right  arising  out  of  land,"  and 
was,  therefore,  recoverable  in  eject- 
ment under  the  statutes  in  Virginia 
regulating  the  use   of  that   action. 

68.  Barker  v.  Dale,  2  Fed.  Cas.  No. 
988;  Barnsdall  v.  Bradford  Gas  Co., 
225  Pa.  338,  54  Atl.  207,  26  L.  E.  A. 
(N.  S.)  614  (distinguishing  a  lease  of 
a  tract  for  the  purpose  of  mining  and 
operating  for  oil  and  gas  from  a  li- 
cense, and  holding  that  under  such  a 
lease  the  title  to  the  oil  and  gas 
which  are  a  part  of  the  realty,  passed; 
and  that  though  the  rule  in  Pensyl- 
vania,  as  at  common  law,  does  not  al- 
low a  mere  lessee  of  lands  to  recover 
is  ejectment,  where  he  has  never  been 
in  possession,  the  holder  of  such  a  lease 
could  maintain  the  action,  even  if  he 
had  never  been  in  possession — his 
lease  being  valid  and  giving  a  present 
right  of  possession);  Henderson  v.  Fer- 
rell,  183  Pa.  547,  38  Atl.  1018  (in  favor 
of  a  prior  lessee,  as  against  a  subse- 
quent  lessee). 

Diminishing  Flow  by  Boring  on  Ad- 
jacent Lot. — Ejectment  does  not  lie 
in  favor  of  the  proprietor  of  an  oil 
well  against  one  who  by  unlawfully 
boring  on  adjacent  tract  diminishes 
his  How;  bill  in  equity  being  the  sole 
remedy.  Indianapolis  Nat.  Ga9  Co.  V. 
Kibbey,  135  Ind.  357,  35  N.  E.  392. 

69.  Petroleum  Co.  v.  Coal,  Ocke  & 
Mfg.  Co.,  89  Tenn.  381,  18  S.  W.  65. 
See  also  on  the  general  subject,  Low- 
ther  Oil  Co.  V.  Miller-Sibley  Oil  Co., 
53  W.  Va.  501,  44  S.  E.  4c3,  97  Am. 
St.   Rep.   1027. 

"The  reason  for  the  rule  thus  es- 
tablished is  to  be  found  in  the  peculiar 
character  of  mineral  oil.     This  is  very 
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clearly  indicated  in  the  earlier  cases, 
where  the  distinction  is  drawn  between 
minerals  which  are  fugacious  va.  their 
nature,  such  as  water,  gas  and  oil,  and 
those  which  have  a  fixed  situs  and  are 
necessarily  part  of  the  land;  and  this 
distinction  has  been  allowed  with  con- 
trolling significance  whenever  oil  in 
situ  has  been  the  subject  of  dispute. 
Both  rule  and  reason  are  against  the 
theory  that  prevailed  with  the  court 
below,  to  the  effect  that  the  mineral 
once  discoveied,  all  that  was  in  situ 
became  in  law  part  of  the  real  es- 
tate." Kelly  r.  Keys,  213  Pa.  295, 
62   Atl.  911, '110   Am.   St.   Rep.   547. 

70.  Kelly  v.  Keys,  213  Pa.  295,  62 
Atl.  911,  110  Am.  St.  Rep.  547;  Union 
Petroleum  Co.  v.  Bliven  Petroleum  Co., 
72   Pa.   173. 

71.  Jackson  ex  dem.  Saxton  v.  May, 
16  Johns.  (N.  Y.)  184;  Butcher  v. 
dell's  Heirs,  9   Gratt.    (Va.)    201. 

72.  Jackson  ex  dem.  Loux  V.  Buel, 
9  Johns.   (N.  Y.)   298. 

73.  Conover  v.  Atlantic-  City  Sewer- 
age  Co.,  70  N.  J.  L.  315,  57  Atl.  897. 

Land  With  Privilege  of  Using  Adja- 
cent Spring. — In  Rayburn  x\  Elrod,  43 
Ala.  700,  the  plaintiff  in  ejectment 
sued  for  a  designated  tract  of  land 
occupied  as  a  church  ground  "together 
with  the  sulphur  spring  .  .  .  ad- 
jacent," and  the  court  held  that  a  ver- 
dict finding  for  the  plaintiff  the  laud 
as  described  "with  the  privilege  of 
water  during  worship,"  was  adequate 
to  support  a  judgment  thereon. 

74.  Mayor,  etc.,  of  Newark  v.  Chest- 
nut Hill  Land  Co.,  77  N.  J.  Eq.  23, 
75  Atl.  644. 


EJECTMENT 


995 


makes  the  water  stand  deeper  in  it  on  the  upper  owner's  land.™ 

13.  Land  Covered  by  Water.  —  Land,  though  covered  by  water, 
may  be  recovered  in  ejectment.76 

14.  Ditches  and  Canals.  —  In  some  of  the  western  states  they  have 
what  are  called  mining  ditches  and  ejectment  lies  to  recover  posses- 
sion of  such  a  ditch,  together  with  the  water  right  appurtenant  there- 
to.77 But  ordinarily  the  mere  privilege  of  using  a  ditch  or  canal  is 
simply  an  easement  coupled  with  no  such  interest  in  the  soil  as  to 
make  the  use  of  ejectment  appropriate  as  a  remedy  for  redressing 
an  interference  with  the  right.78 

15.  Littoral  Rights  on  Navigable  Waters.  —  Where  the  govern- 
ment (state  or  federal)  owns  the  fore  shore  upon  navigable  waters, 
but  the  littoral  owners  have  the  right  of  occupying  it  with  wharves 
or  other  structures,  subject  to  the  government's  paramount  right  to 
appropriate  it  otherwise,  the  conditions  on  which  ejectment  may  be 
maintained  may  be  stated  thus:  If  the  littoral  owner  has  actually 
occupied  it  with  structures79  or  filled  it  with  earth80  and  another  dis- 
seizes him  as  to  these  tangible  things,  he  may  recover  them  by  eject- 
ment. If  the  littoral  owner  has  not  exercised  his  right  by  the  erec- 
tion of  something  tangible,  his  unexercised  right  to  do  so  is  re- 
garded as  a  mere  incorporeal  privilege,  so  that  he  cannot  maintain 
ejectment  against  one  exercising  hostile  possession  of  the  fore  shore.81 


75.  Burke  v.  Carlinville  Water  Co., 
176  111.  555,  52  N.  E.  266. 

Remedy  of  Owner  of  Minerals  Where 
Land  Above  Overflowed. — In  Ezzard  v. 
Findley  Gold  Min.  Co.,  74  Ga.  520.  5S 
Am.  Eep.  445,  it  is  held  that  the  owner 
of  minerals  imbedded  in  the  soil  cannot 
maintain  ejectment  against  one  who,  by 
damming  a  stream  lower  down,  causes 
water  to  stand  ponded  upon  the  lands 
in  which  his  minerals  are  imbedded, 
but  must  resort  to  equity  or  to  an 
action   of   trespass   on   the   case. 

76.  Champlain  &  St.  L.  R.  Co.  v. 
Valentine,   19   Barb.    (N.    Y.)    484. 

77.  Integral  Quicksilver  Min.  Co. 
V.  Altoona  Quicksilver  Min.  Co.,  75 
Fed.  379,  21  C.  C.  A.  409;  Reed  V. 
Spicer,  27  Cal.  57. 

78.  Conover  v.  Atlantic  City  Sew- 
erage Co.,  70  N.  J.  L.  315,  57  Atl.  897. 

79.  Fwsbie  v.  McClernin,  38  Cal. 
568;  Champlain  &  St.  L.  R.  Co.  V. 
Valentine,   19    Barb.    (N.   Y.)    484. 

80.  Nichols  v.  Lewis,  15  Conn.  137; 
People  v.  Mauran,  5  Denio  (N.  Y.) 
389. 

Island  Creating,  Through  Dredging. 
The  Wisconsin  statute  requires  that  the 
plaintiff,  in  his  complaint,  shall  set 
forth  the  nature  and  extent  of  the  in- 
terest   which    he   claims,   "whether   in 


fee,  dower,  for  life,  or  for  a  term  of 
years;"  and  in  that  state  the  general 
rule  prevails  that  ejectment  will  not 
lie  for  the  recovery  of  an  incorporeal 
right.  In  Menominee  River  Lumber  Co. 
r.  Seidl,  149  Wis.  316,  135  N.  W.  854, 
the  plaintiff  claimed  an  island  which 
has  been  created  in  an  arm  of  Lake 
Michigan  through  dredging  done  by  it 
in  order  to  enjoy  the  easement  of 
reaching  out  to  deep  water  which  it  had 
as  a  riparian  owner.  The  court  having 
held  that  the  plaintiff  did  not  have 
title  by  accretion  and  reliction  (on  the 
theory'  that  the  island  become  a  part 
of  its  nearby  riparian  tract)  denied  the 
right  of  recovering  the  island  in  eject- 
ment on  the  theory  that  the  plaintiff 
was  entitled  to  possession  of  it  as  an 
appurtenant  of  his  easement. 

81.  Stockham  v.  Browning,  18  N. 
J.   Eq.   390. 

Right  To  Construct  Booms. — The 
right  which  a  riparian  owuer  upon  a 
non-navigable  stream  enjoys  of  con- 
structing booms  in  the  shore  waters 
(as  to  which  the  state  owns  the  fee) 
adjacent  to  his  land  is  a  mere  fran- 
chise or  incorporeal  hereditament,  and 
ejectment  is  not  the  appropriate  rem- 
edy to  enforce  the  right  against  one 
who    interferes   with    it    or    sets   up   a 
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The  fore  shore  is  subject  to  grant  by  the  government,  and  the 
government  or  its  grantee,  as  the  case  may  be,  may  maintain  eject- 
ment against  one  who  unlawfully  occupies  it,82  even  where  the  un- 
lawful occupation  is  under  asserted  littoral  rights.83 

Beyond  low-water  mark,  the  underlying  soil  is  still  subject  to  gov- 
ernment grant,  and,  when  granted,  ejectment  may  be  maintained 
therefor  ;S4  if  the  soil  itself  is  not  granted,  but  the  government  grants 
the  right  to  construct  structures,  such  as  wharves  or  piers  out  to  deep 
water,  the  grant,  as  to  rights  beyond  low-water  mark,  confers  only 
a  franchise  which,  even  though  exercised,  will  not  support  ejectment 
against  one  interfering  with  it.85 

16.  Fisheries.  —  Where  the  government  (state  or  federal,  accord- 
ingly as  the  soil  is  owned)  grants  a  fishery  in  designated  waters, 
ejectment   will    lie    therefor.80 

B.  Estates  and  Interests  Recoverable.  —  1.  Generally.  —  Sub- 
ject to  the  provisos  about  to  be  mentioned,  ejectment  lies  in  favor 
of  a  plaintiff  holding  any  estate  or  interest87  in  that  character  of 


hostile   claim   to  it.      Coquille   Mill   Co. 
r.    Johnson,   52   Ore.   547,   98   Pac.    132. 

82.  Den  v.  Jersey  Co.,  15  How.  (U. 
S.)    426,    14    L.    ed.    757. 

Possessory  Rights  as  to  the  Fore- 
shore on  Alaskan  Waters. — In  Alaska, 
■nhere  the  lands  lying  on  the  seashore 
between  high  and  low  water  mark  be- 
long to  the  United  States,  but  a  quali- 
fied ownership  is  allowed  to  those  first 
reducing  the  same  to  possession,  it  is 
held  that  ejectment  will  lie  in  favor 
of  a  prior  possessor  to  recover  such 
lands  with  the  wharf,  etc.,  erected 
thereon.     Carroll  V.  Price,  81  Fed.  137. 

83.  City  of  Providence  V.  Comstock, 
27   R.   I.   537,   65   Atl.   307. 

84.  Lowndes  V.  Board  of  Trustees 
of  Huntington,  153  U.  S.  1,  14  Sup.  Ct. 
758,  38  L.  ed.  615;  Martin  v.  Waddell, 
16  Pet.   (U.  S.)   367,  10  L.  ed.  997. 

85.  U.  S. — Richardson  v.  Louisville 
&  N.  R,  Co.,  169  U.  S.  128,  IS  Sup. 
Ct.  26S,  42  L.  ed.  6S7,  affirming  Rich- 
ardson v.  Sullivan,  38  Fla.  90,  20  So. 
815.  Cal. — Coburn  V.  Ames,  52  Cal. 
385,  28  Am.  Rep.  634.  Ore.— Parker 
v.  West  Coast  Packing  Co.,  17  Ore. 
510,  21  Pae.   822,  5  L.  R.  A.  61. 

In  Chism  V.  Smith,  138  App.  Div. 
715,  123  N.  Y.  Supp.  691,  reversing 
Chism  v.  Lamb,  63  Misc.  209,  118  N. 
Y.  Supp.  458,  the  plaintiffs  were  the 
owners  of  the  fee  in  land  over  which 
was  laid  out  a  public  street  which  ex- 
tended to  the  shore  of  certain  public 
is.  Beyond  low-water  mark,  but 
within  the  projection  of  the  lines  of 
the    street,    the    defendant    unlawfully 
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erected  a  boat  house.  It  was  held  that 
ejectment  was  not  a  proper  remedy 
for  the  enforcement  of  the  rights  of 
the  plaintiff.  The  holding  is  based  on 
the  propositions:  (1)  that  the  ordi- 
nary rule,  that  as  to  streets  the  abut- 
ting owners  have  title  to  the  bed  of 
the  street  and  the  public  only  an  ease- 
ment, does  not  apply  to  projections  of 
the  street  beyond  low-water  mark  on 
public  waters;  (2)  that  the  title  to 
the  soil  there  belongs  to  the  state  and 
the  abutting  land  owners  have  only 
the  easement  of  enjoying  certain  lit- 
toral rights  (i.  e.,  of  building  such 
docks,  piers,  etc.,  as  will  not  inter- 
fere with  navigation);  (3)  that  this 
easement  carries  with  it  no  interest 
in  the  land  itself  and  is  a  mere  incor- 
poreal hereditament,  possession  of 
which  could  not  be  delivered  by  the 
sheriff;  (4)  and  that  action  in  equity 
and  not  in  ejectment  is  the  remedy  for 
redressing  interferences  with  this  in- 
tangible right. 

86.  Lowndes  v.  Board  of  Trustees 
of  Huntington,  153  U.  S.  1,  14  Sup. 
Ct.  758,  38  L.  ed.  615;  Martin  v.  Wad- 
dell, 16  Pet.  (U.  S.)  367,  10  L.  ed.  997, 
explained  in  Den  v.  Jersey  Co.,  15  How. 
(U.   S.)   426,  14  L.  ed.   757. 

87.  Alaskan  Land  Claims. — That 
right  which  (under  the  Alaska  Civil 
Government  Act  of  May,  1884,  and 
under  the  act  of  March  3,  1891)  Alas- 
kan settlers  took  by  reason  of  their 
possession  of  lands  to  which  the  Unit 
ed  States  held  the  legal  title  (i.  e.,  a 
right  to  occupy  and  to  have  priority  of 
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property  which  is  subject  to  the  action.88     The  duration  of  the  es- 
tate is  unimportant  from  a  procedural  standpoint.89     The  plaintiff, 


right  to  purchase  from  the  government) 
is  such  an  estate  as  will  support  eject- 
ment in  the  United  States  District 
Courts  in  Alaska,  notwithstanding  the 
act  first  cited  above  made  applicable 
in  Alaska,  §318  of  Hill's  Oregon  Code, 
wherein  it  is  required  that  "the  plaint- 
iff [in  suit  for  land]  shall  set  forth 
the  nature  of  his  estate  in  the  prop- 
erty, whether  it  be  in  fee,  for  life,  or 
for  a  term  of  years,  and  for  whose 
life,  or  the  duration  of  such  term." 
Malonv  v.  Adsit,  175  U.  S.  281,  20 
Sup.  Ct.  115,  44  L.  ed.  163. 

Widow's  Right  of  Dower. — The 
right  of  the  widow  to  possess  her  de- 
ceased husband's  mansion  house,  mesu- 
ages  and  plantation  thereto  belonging 
until  her  dower  is  assigned  is  an  in- 
terest or  estate  coupled  with  such  a 
right  of  possession  as  may  be  recov- 
ered in  ejectment.  Roberts  v.  Nel- 
son, 86  Mo.  21;  Miller  v.  Talley,  4S 
Mo.  503.  The  contrary  is  asserted  in 
Aiken  v.  Aiken,  12  Ore.  203,  6  Pac. 
682,  on  the  ground  that  the  widow's 
right  in  such  eases  is  not  a  legal  es- 
tate. 

Unassigned  Dower. — Statutory  Regu- 
lations as  to  Use  of  Ejectment. — Stat- 
utory ejectment  may  be  maintained  to 
compel  assignment  of  dower;  but  the 
right  is  purely  statutory  and  can  be 
exercised  only  by  the  widow  herself 
and  not  bv  a  vendee  from  her.  Gal- 
braith  v.  Fleming,  60  Mich.  408,  27 
N.  W.  583. 

Statutes  authorizing  ejectment  to  com- 
pel assignment  of  dower  merely  relate 
to  the  form  in  which  the  widow  shall 
eed  and  do  not  make  the  ordinary 
eiples  of  ejectment  applicable  to 
the  case.  Rea  V.  Ilea.,  63  Mich.  257, 
29  X.  \V.  703;  Fates  v.  Paddock,  10 
Wend.    (X.    Y.)    528. 

Fractional  Interest. — An  example  of 
suing  for  a  small  fractional  interest 
is  found  in  Anderson  v.  Proctor  Coal 
Co.,  25  Ky.  L.  Rep.  130,  74  S.  W.  717 
(a  1-36  undivided  interest).  As  to 
suing  for  undivided  interests  generally, 
see    III,  D. 

88.     As   to    which,    see   supra,   II,   A. 

Distinction  Between  Suing  for  In- 
corporeal Right  and  for  Possession 
Held  in  Connection  With  Such  a 
Right. — Where  a  person  is  granted  the 
right    to    possess    the    premises    for    a 


term  of  years  for  the  purpose  of  ex- 
ercising some  franchise  or  privilege, 
and  enters  into  possession  and  is  oust- 
ed, he  may  maintain  ejectment  to  re- 
cover the  possession  notwithstanding 
his  franchise  or  privilege  is  a  mere  in- 
corporeal hereditament  for  which  eject- 
ment would  not  lie.  The  possession 
acquired  under  the  contract  may  be  re- 
covered by  ejectment,  though  that  rem- 
edy would  not  be  available  if  only  the 
right  to  exercise  the  incorporeal  priv- 
ilege were  the  thing  directly  in  con- 
troversy. Karns  v.  Tanner,  66  Pa. 
297. 

89.  Leasehold  Estates. — Ejectment 
lies  for  the  recovery  of  an  estate  for 
a  term  of  years.  U.  S. — Barker  v. 
Dale,  2  Fed.  Cas.  No.  988,  a  mining 
lease.  Ind. — Campbell  v.  Hunt,  104  Ind. 
210,  2  N.  E.  363,  3  N.  E.  879,  under 
Ind.  Rev.  St.  Mass. — Hodgkins  v. 
Price,  137  Mass.  13  (under  common 
law).  N.  J.— Muzzy  v.  Allen,  25  N. 
J.  L.  471.  N.  Y. — People  V.  Mayor, 
etc.  New  York,  28  Barb.  240,  under 
New  York  Code.  Okla. — Hurst  v. 
Sawyer,  2  Okla.  470,  37  Pac.  817,  un- 
der statute.  Pa. — Karns  v.  Tanner,  66 
Pa.  297,  an  oil  and  mining  lease. 
Utah. — Tarpley  v.  Deseret  Salt  Co.,  5 
Utah  205,  14  Pac.  338,  under  code  pro- 
cedure. 

The  plaintiff  having  conveyed  the 
fee  but  having  reserved  to  himself  a 
right  of  possession  which  under  the  cir- 
cumstances of  the  case  was  equivalent 
to  a  tenancy  for  3  years,  of  which  one 
was  still  unexpired,  could  maintain 
ejectment  to  recover  the  possession, 
even  from  the  grantee  in  his  deed. 
Kopper  v.  Fulton,  71  Vt.  211,  44  Atl. 
92. 

Notwithstanding  the  common-law 
rule  is  that  a  lessee  for  years  cannot 
maintain  ejectment  unless  he  has  been 
admitted  into  possession,  still  this  does 
not  apply  to  a  lease  of  lands  for  the 
purpose  of  removing  oil,  gas,  and  min- 
erals therefrom  within  a  specified  time; 
for  as  to  these  things,  which  are  a  part 
of  the  soil,  the  intention  of  the  so- 
called  lease  is  to  pass  the  entire  title, 
subject  to  the  condition  of  their  re- 
moval in  the  time  limited.  Barnsdall 
v.  Bradford  Gas  Co.,  225  Pa.  338,  75 
Atl.   207,  26  L.   R.  A.   (N.  S.)   G14. 

Common-law  rule   requiring  entry  un- 
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however,  must  claim  title  to  some  interest  or  estate  in  the  land  itself;00 
an  interest  in  the  income  to  be  derived  from  the  land  is  not  suffi- 
cient.91 

2.  Must  Give  Present  Right  of  Entry. —  The  estate  or  interest 
must  be  such  as  to  confer  on  the  plaintiff  a  right  to  the  possession  at 
the  time  of  the  filing  of  the  suit.02 


der   a   lease    before    ejectment   may  be  ] 
maintained    thereon   does   Dot   apply   to 
leases   made    by    the    state.      People    v. 
Mavor,    etc.    New   York,    28    Barb.    (X. 
Y.)    240. 

Tenancy  at  Will  Will  Support  Eject- 
ment.— Bunt  in  r.  Duchane,  1  Blackf. 
(Ind.)    26. 

Life  Estates. — Ejectment  lies  as  to 
the  various  forms  of  estates  for  life: 
Ala. — Lecatt  r.  Merchants  Ins.  Co.,  16 
Ala.  177.  50  Am.  Dec.  169,  estate  of 
tenant  by  curtesy.  Mo. — Beal  v.  Har- 
mon, 38  Mo.  435  (per  autre  vie)  ; 
Brj'an  v.  Wear  &  Hickman,  4  Mo.  106 
(per  autre  vie).  N.  C. — Wilson  V. 
Arentz,  70  N.  C.  670,  estate  of  tenant 
by    curtesy    initiate. 

90.  Compare  I,  D,  1. 

Where  ejectment  is  used  to  try  title, 
a  mere  right  of  possession  on  behalf  of 
another  (as  in  case  of  guardian  en- 
titled to  possession  of  ward's  proper- 
ty) does  not  give  remedy  by  ejectment 
to  one  who  himself  has  no  estate  or 
legal  interest  in  the  property  itself. 
Kinney  V.  Harrett,  46  Mich.  87,  8  N. 
W.  708. 

91.  The  plaintiff  brought  "com- 
plaint for  land,"  a  statutory  substi- 
tute for  ejectment,  and  the  petition  dis- 
closed that  the  land  was  merely  charged 
with  her  support,  to  be  paid  her  from 
the  income  and  that  she  had  no  other 
estate  or  interest.  It  was  held  not  to  be 
error  to  dismiss  the  petition  on  general 
demurrer.  Borum  V.  Gregory,  119  Ga. 
766,    47    S.    E.    192. 

92.  U.  S.— Smith  v.  McCann,  24 
How.  398,  16  L.  ed.  714.  Ala.— Will- 
iams v.  Hartshorn,  30  Ala.  211.  Cal. 
Marshall  t.  Shafter,  32  Cal.  176. 
Ga. — Graham  v.  Peacock,  131  Ga.  785, 
63  S.  E.  348.  Ind.— Simons  v.  Lind- 
ley,  108  Ind.  297,  9  N.  E.  360.  Mo. 
Beal  v.  Harmon,  38  Mo.  435.  Neb. 
Bridenbaugh  v.  Bryant,  79  Neb.  329, 
112  N.   W.  571. 

"To  maintain  ejectment,  a  right  of 
entry  and  possession  is  all  that  is  re- 
quired." Toland  v.  Mandell,  38  Cal. 
30,   43. 

Where  the  owner  has  sold  and  con- 
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veyed   his   right   of   entry  to   another, 

the  latter,  and  not  the  former,  is  the 
proper  person  to  bring  the  action,  not- 
withstanding it  is  agreed  between 
them  that  the  right  to  sue  shall  remain 
in  the  former.  Tarplev  r.  Deseret  Salt 
Co..  5  Utah   205,   14  Pac.   338. 

When  plaintiff's  estate  (a  tenancy 
for  years)  has  ended  and  his  right  of 
entry  is  gone  he  cannot  thereafter  sue 
in  ejectment,  though  his  right  to  re- 
cover damages  for  the  unlawful  ouster 
be  not  barred.  Horner  V.  Marietta, 
135  Pa.  418,  19  Atl.  1029. 

Title  Without  Right  of  Entry.— 
Though  the  plaintiff  may  be  tne  holder 
of  the  legal  title,  he  cannot  maintain 
ejectment  if  for  any  cause  he  is  with- 
out right  of  entry,  that  is  to  say,  the 
right  to  the  immediate  possession.  TJ. 
S.— Kirk  v.  Hamilton,  102  U.  S.  68, 
26  L.  ed.  79;  City  of  Cincinnati  v. 
White,  6  Pet.  431,  8  L.  ed.  452.  D.  C. 
Lansburgh  v.  District  of  Columbia,  8 
App.  Cas.  10.  Ga. — Craddock  v.  Kelly, 
129  Ga.  818,  60  S.  E.  193,  administra- 
tor with  legal  title,  but  without  right 
of  possession  because  of  unexpired 
homestead  in  favor  of  decedent's  fam- 
ily. 111.— Cobb  v.  Lavalle,  89  111.  331, 
wherein  the  holder  of  the  legal  title 
had  leased  the  property  to  another  for 
99  years.  Ky. — Clark  v.  Davis,  22  Ky. 
L.  Rep.  1231,  60  S.  W.  396,  the  holder 
of  the  legal  title  had  sold  the  land, 
had  admitted  the  vendee  into  posses- 
sion, had  received  the  purchase  money, 
bat  had  not  executed  him  the  deed  nec- 
essary to  the  transmission  of  the  legal 
title/  Mich. — Michigan  Land  &  Iron 
Co.  v.  Thoney,  89  Mich.  226,  50  N.  W. 
845.  Va.— Suttle  v.  E.  F.  &  P.  R.  Co., 
76  Va.  284.  W.  Va. — Adkins  r.  Spur- 
lock,  46  W.  Va.  139,  33  S.  E.  121, 
where  life  tenant  after  her  right  of 
entry  was  barred  by  statute  of  limita- 
tions conveyed  to  remainderman  and 
right  of  action  was  denied  to  the  re- 
mainderman who  thus  held  title  to  the 
entire  estate,  but  who  had  no  right  of 
entry  at  the  time  the  suit  was  filed, 
because  life   tenant  still  lived. 

The  same  proposition  is  stated  from 
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3.  Legal  Title  Required.  —  The  estate  or  interest  and  the  right 
to  the  possession  must  be  vested  in  the  plaintiff  by  some  character  of 
title  capable  of  recognition  and  enforcement  in  a  court  of  law.83 

4.  Abstract  Question  of  Title  Not  Triable.  —  Though  ejectment 
has  become  a  common  method  for  the  trial  of  disputed  titles  it  is  not 
adequate  for  that  purpose  unless  the  estate  or  interest  asserted  by 
the  plaintiff  carries  with  it  a  present  right  of  entry.     Hence: — 

5.  As  to  Remaindermen.  —  Since  the  remainderman  has  no  right  to 
the  possession  until  after  the  expiration  of  the  particular  estate  upon 
which  the  remainder  depends,  he  cannot  maintain  ejectment  in  the 
meantime.84 


another  point  of  view,  thus:  "The  ac- 
tion of  ejectment  proceeds  on  the  the- 
ory of  an  unlawful  entry  and  unjust 
detention.  Any  facts  that  go  to  dis- 
prove them  make  a  good  defense." 
Sands  v.  Kagey,  150  111.  109,  36  N. 
E.   956. 

Right  of  Entry  Intercepted  by  In- 
junction.— Though  the  plaintiff  has 
such  a  legal  title  as  that  he  otherwise 
could  maintain  ejectment,  he  cannot 
maintain  it  where  at  the  time  of  the 
commencement  of  the  action  he  is  en- 
joined from  taking  possession  by  a  tem- 
porary injunction  of  a  court  of  equity. 
The  fact  that  the  injunction  is  dis- 
solved before  the  trial  makes  no  dif- 
ference. Cofer  r.  Schening,  98  Ala. 
338,   13   So.   115. 

93.  U.  S.— Smith  v.  McCann,  24 
How.  398,  16  L.  ed.  714.  Ala.— Will- 
iams v.  Hartshorn,  30  Ala.  211.  Ga. 
Faircloth  v.  Jordan,  18  Ga.  350. 
Ind  —  Rowe  1>.  Beckett,  30  Ind.  154, 
95  Am.  Dec.  676.  Mo. — Pierce  v.  Lee, 
197  Mo.  480,  95  S.  W.  426;  Nalle  v. 
Thompson,  173  Mo.  595,  73  S.  W.  599; 
McAnaw  v.  Clark,  167  Mo.  443,  67 
S.  W.  249  (holding  that  insane  person, 
having  deeded  the  property  away, 
must  first  have  the  deed  set  aside  in 
equity  before  he  can  proceed  in  law) ; 
Robinson  v.  Claggett,  149  Mo.  153,  50 
S.  W.  280;  Clay  V.  Mayr,  144  Mo. 
376,  46  S.  W.  157.  Neb.— Zion  Church 
v.  St.  Johns  Church,  75  Neb.  774,  106 
N.  W.  1010.  N.  J.— Troth  v.  Smith, 
68  N.  J.  L.  36,  52  Atl.  243.  Tenn. 
Swainson  r.  Scott,  111  Tenn.  140,  7G 
S.  W.  909;  Hubbard  v.  Godfrey,  100 
Tenn.  150,  47  S.  W.  81.  Utah.— Tar- 
pley  v.  Deseret  Salt  Co.,  5  Utah  205, 
14  Pac.  338.  Va.— Leftwich  v.  City 
of  Richmond,  100  Va.  164,  40  S.  E. 
651;  Suttle  v.  R.  F.  &  P.  R.  Co.,  76 
Va.    284.      W.    Va.— Ronk    v.    Higgin- 


botham,  54  W.  Va.  137,  46  S.  E.  128. 
Wis. — Pereles  v.  Gross,  126  Wis.  122, 
105  N.  W.  217,  110  Am.   St.  Rep.  901. 

The  plaintiff  must  have  "a  legal  ti- 
tle to  the  possession."  Stehman  v. 
Crull,  26  Ind.  436. 

"As  now  settled,  the  action  may  be 
maintained  upon  a  legal  right  to  the 
possession;  that  is,  a  right  recognized 
by  statute  or  courts  of  law.  This  is 
but  a  slight  if  any  qualification  of  the 
general  rule,  and  does  not  authorize 
the  action  upon  a  mere  equitable  right, 
where  the  plaintiff  never  had  legal 
title,  except  in  the  cases  provided  bv 
statute."  Percifull  v.  Piatt,  36  Ark. 
456. 

Explanatory  Note. — What  is  legal 
title  and  whether  this  or  that  form  of 
title  (be  it  title  by  ordinary  muni- 
ments, by  prior  possession,  by  estoppel, 
by  presumption,  by  what  is  called  per- 
fect equity,  or  by  whatever  else)  is 
capable  of  enforcement  in  a  court  of 
law,  are  substantive  questions  gov- 
erned by  the  particular  laws  in  effect 
in  the  respective  jurisdictions.  The  re- 
ported cases  on  the  subject  deal  with 
these  questions  from  a  substantive 
standpoint.  Though  they  may  appear 
at  first  blush  to  be  dealing  with  them 
from  the  procedural  standpoint  of 
whether  ejectment  is  an  appropriate 
remedy  for  the  enforcement  of  this 
or  that  form  of  title,  closer  analysis 
shows  that  the  question  is  answered  by 
an  appeal  to  the  substantive  law.  For 
this  reason  a  discussion  of  these  ques- 
tions is  not  deemed  to  be  pertinent  to 
the  present  context. 

94.  Ala.— Dake  v.  Sewell,  145  Ala. 
581,  39  So.  819;  McMichael  v.  Craig, 
105  Ala.  382,  16  So.  883.  Ga.— Toombs 
v.  Spratlin,  127  Ga.  766,  57  S.  E.  59; 
Schlev  v.  Brown,  70  Ga.  64.  111.— 
Shortall  v.  Hinckley,  31  111.  219.     Me. 
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6.  As  to  Reversioners.  —  A  suit  in  ejectment  is  the  proper  method 
of  asserting  a  right  of  reentry  which  has  accrued  to  one  through  a 
reversion  of  the  title  because  of  a  condition  broken.05  But  in  such 
cases  only  he  to  whom  the  law  gives  the  right  of  reentry  can  main- 
tain the  action.00 

7.  Disaffirmance  of  Deeds  of  Minors.  —  Where  a  person  has  made 
a  deed  which  he  has  the  right  to  avoid  because  it  was  made  during  his 
minority,  the  law  gives  him  an  immediate  right  of  entry  for  that 
purpose  which  is  appropriately  asserted  by  a  suit  in  ejectment.07 

8.  Disaffirmance  of  Deeds  of  Insane  Persons.  —  A  person,  who 
makes  a  deed  while  insane  but  prior  to  his  being  legally  adjudged 
so,  has  no  legally  recognized  right  of  entry  until  the  deed  has  been 
set  aside  by  some  competent  tribunal;  hence,  a  suit  in  ejectment  is 
not  a  proper  action  to  bring  in  order  to  disaffirm  such  a  deed.08 

C.  For  What  Disseizins  the  Action  Lies.  —  1.  Generally. 
Though  a  would-be  plaintiff  has  legal  title  and  present  right  of  entry 
to  some  such  estate  or  interest  in  property  as  is  subject  to  assertion 


Sylvester  v.  Sylvester,  83  Me.  46,  21 
Atl.  783,  applied  to  writ  of  entry,  in 
which,  under  the  Maine  practice,  the 
principles  of  ejectment  apply.  Mo, — 
Beal  v.  Harmon,  38  Mo.  435.  Neb.— 
Wells  r.  Steckelberg,  52  Neb.  597,  72 
N.  W.  865.  N.  H—  Foster  v.  Marshall, 
22  N.  H.  491.  N.  Y—  Robinson  v. 
Kime,  70  N.  Y.  147.  Tex.— Cook 
V.  Caswell,  81  Tex.  678,  17  S.  W.  385, 
a  case  of  trespass  to  try  title  which 
in  Texas  is  a  statutory  substitute  for 
ejectment. 

Under  Wisconsin  statutory  practice, 
while  a  remainderman  suing  alone,  can- 
not recover  if  the  life  estate  is  un- 
ended,  he  can  join  with  the  life  ten- 
ant in  suing.  Beck  v.  Ashland  Cigar 
Co.,   146  Wis.   324,   130  N.   W.  464. 

95.  Ga.— Moss  v.  Chappell,  126  Ga. 
196,  54  S.  E.  968,  11  L.  R.  A.  (N.  S.) 
398;  Georgia  Railroad  v.  Mavor,  etc. 
of  Macon,  86  Ga.  585,  13  S.  E.*21.  Mo. 
Kirk  v.  Mattier,  140  Mo.  23,  41  S.  W. 
252.  N.  Y. — Jones  v.  Nichols,  42  App. 
Div.  515,  59  N.   Y.  Supp.  564. 

96.  Norris  v.  Milner,  20  Ga.  563 
(grantor  or  his  heirs) ;  Trustees  Pres- 
byterian Church  v.  Venable,  159  111. 
215,  42  N.  E.  836  (grantor  or  his  heirs, 
but   not   his   devisees). 

The  assignee  of  a  reversion  cannot 
avail  himself  of  a  breach  of  condition 
occurring  prior  to  his  acquisition  of 
the  title  so  as  to  claim  a  right  of  re- 
entry thereon.  Lewis  v.  Lewis,  76 
Conn.  586,  57  Atl.  735. 

Possibility  of  Reverter. — Whether 
vendee  of  one  holding  a  possibility  of 
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reverter  can  maintain  ejectment  de- 
pends on  whether  the  possibility  is 
vendible  under  the  law  of  the  particu- 
lar state  in  which  the  question  arises; 
it  is,  therefore,  a  substantive  question 
as  to  which,  see  Bouvier  v.  Baltimore 
&  N.  Y.  R,  Co.,  67  N.  J.  L.  281,  51 
Atl.  781,  60  L.  R.  A.  750.  See  also 
Davis  i\  Memphis  &  Charleston  R.  Co., 
87  Ala.  633,  6  So.  140. 

Plaintiff's  Title  Where  Another 
Holds  Right  of  Re-Entry  —  Where  the 
plaintiff's  title  and  right  of  entry  are 
subject  to  defeasance  for  breach  of 
condition  and  the  person  in  whose 
favor  the  condition  exists  does  not  as- 
sert his  right  by  taking  the  steps  to 
declare  a  breach,  the  plaintiff,  not- 
withstanding his  title  and  right  of  en- 
try are  thus  subject  to  forfeiture  at 
another's  will  or  option,  maj7  maintain 
ejectment  against  an  outsider  who 
takes  illegal  possession  of  the  prop- 
ertj7.  Richardson  v.  Baltimore  &  D. 
B.  R.  Co.,  89  Md.  126,  42  Atl.  938. 

97.  111.— Cole  v.  Pennoyer,  14  111. 
158.  Me.— Webb  v.  Hall,  35  Me.  336; 
Chadbourne  v.  Rackliff,  30  Me.  354. 
Mo. — Craig  v.  Van  Bebber,  100  Mo. 
584,  13  S.  W.  906,  18  Am.  Dec.  569. 
Ohio. — Lessee  of  Drake  v.  Ramsay,  5 
Ohio  251. 

Contra,  Del. — Wallace's  Lessee  v. 
Lewis,  4  Harr.  75.  Ind. — Law  v.  Long, 
41  Ind.  5S6.  N.  Y.— Bool  v.  Mix,  17 
Wend.   119,  31   Am.  Dec.   285. 

98.  McAnaw  v.  Clark,  167  Mo.  443, 
67  S.  W.  249. 
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in  an  action  of  ejectment  and  also  has  a  cause  of  controversy  with 
another  in  relation  thereto,  the  question  whether  he  may  employ 
ejectment  or  must  resort  to  some  other  remedy  still  depends  upon 
another  fact,  namely,  whether  that  other  person  has  disseized  him.J9 
Theoretically,  this  action  lies  only  where  the  plaintiff  has  suffered 
an  actual  ouster;  and  in  some  jurisdictions  this  is  still  true  in  prac- 
tice.3 However,  in  most  jurisdictions,  the  rules  of  procedure  are 
such  as  to  admit  of  its  employment-  also  where  the  ouster  is  con- 
structive or  implied  only.  Thus,  the  rule  now  very  generally  pre- 
vailing that  the  defendant  is  to  be  taken  as  admitting  possession  at 
the  commencement  of  the  suit,  unless  he  files  a  disclaimer  of  title 
and  right  of  possession,2  or  if  he  files  a  plea  to  the  merits,3  makes  the 
remedy  by  ejectment  available  in  many  cases  where  the  defendant 
asserts  a  hostile  title  though  he  has  not  committed  a  disseizin.  Like- 
wise, the  statutory  provisions,  now  so  frequently  found,  by  which 
ejectment  may  be  maintained  for  vacant  lands  against  anyone 
"claiming  title  thereto  or  some  interest  therein  at  the  commence- 
ment of  the  action,"  render  adverse  claims  of  title  equivalent  to 
disseizins  for  procedural  purposes  in  such  cases.4  Still  cases  con- 
stantly arise,  even  in  these  jurisdictions,  in  which  the  question  is 
involved  as  to  whether  the  wrong  against  which  the  action  is  directed 
is  such  a  disseizin  as  will  authorize  redress  by  ejectment. 


99.  The  juridical  theories  -which 
attended  the  action  during  its 
early  formative  period  limited  the  use 
of  ejectment  to  those  cases  in  which 
the  disseizin  was  actual.  The  action 
respected  title  in  only  one  of  its  phases, 
i  e.,  only  so  far  as  the  title  was  the 
basis  of  a  right  to  possession.  Unless 
the  right  of  possession  as  such  was  in- 
terfered with,  the  question  of  title  was 
a  moot  question  with  which  a  court 
called  on  to  try  a  case  of  ejectment 
would  not  deal.  From  a  technical  and 
theoretical  standpoint  this  notion  still 
so  far  adheres  to  the  action  (the  action 
proper,  or  the  statutory  substitutes)  as 
to  give  the  question  of  disseizin  a  pro- 
el  dural  aspect.  From  the  viewpoint  of 
the  plaintiff's  initial  pleading,  the  al- 
legation of  an  ouster  or  of  some  fact 
legally  equivalent  thereto  is  a  deter- 
minative feature,  though  it  may  be 
possible  under  the  practice  in  the  par- 
ticular jurisdiction  for  this  feature  to 
become  negligible  in  the  later  prog- 
ress of  the  case  by  reason  of  the  man- 
ner in  which  the  defendant  defends  the 
action. 

Where  the  statute  authorizes  eject- 
ment as  to  vacant  lands  against  any 
"person  exercising  ownership  thereon 
or  claiming  title  thereto,"  thus  mak- 
ing the  hostile  claim  of  title  equivalent 


to  a  disseizin  for  jurisdictional  pur- 
poses, this  renders  ejectment  such  an 
adequate  remedy  at  law  in  such  cases 
as  to  prevent  the  true  owner  who  has 
a  present  right  of  entry  from  resort- 
ing to  equity  to  have  the  deeds  of  the 
hostile  claimant  cancelled  as  a  cloud 
upon  his  title.  Stearns  v.  Harman,  80 
Va.   48. 

1.  Zerres  v.  Vanina,  134  Fed.  610, 
holding  that  a  natural  ouster  is  re- 
quired. 

In  Idaho,  though  a  statute  provides 
that  "an  action  may  be  brought  by 
any  person  against  another  who  claims 
an  estate  or  interest  in  rpal  property 
adverse  to  him,  for  the  purpose  of  de- 
termining such  adverse  claim,"  this 
does  not  affect  the  procedure  by  eject- 
ment; and  if  the  plaintiff  pursues  this 
action  he  must  show  possession  and 
right  of  possession  in  himself  and  oust- 
er by  the  defendant.  McMasters  v. 
Torse'n,   5   Idaho   536,   51   Pac.   100. 

2.  See  infra,  V,  C.  3  and  4. 

3.  See,    infra,  V,  C,  2,  b. 

4.  The  question  of  maintaining 
ejectment  against  one  who,  though  not 
in  possession,  exercises  acts  of  owner- 
ship or  claims  some  title  or  interest 
as  to  the  premises  in  dispute,  is  more 
fully  developed  in  connection  with  III, 
B,  infra. 
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2.  Ejectment  No  Remedy  For  Persons  in  Possession.  —  One  who 

is  himself  in  possession  of  the  premises  cannot  maintain  ejectment 
therefor.5 

Partial  Disseizin.  —  Though  the  plaintiff  is  in  possession  of  a  part 
of  his  tract,  still  if  the  defendant  has  disseized  him  as  to  another  part 
thereof,  the  action  is  maintainahle  for  that  portion  to  which  the  dis- 
seizin extends.0  If  the  plaintiff  is  not  in  possession  of  any  part,  and 
the  defendant  takes  possession  of  a  part,  claiming  the  whole,  the 
action  lies  for  the  whole.7 

3.  Status  at  Commencement  of  Action  Controlling.  —  Speaking 
now  of  cases  in  which  the  question  of  disseizin  has  not  been  obvi- 
ated by  statutory  provisions  or  rules  of  court :  The  action  does  not 
lie  unless  at  the  time  of  its  commencement  the  defendant  is  in  pos- 
session,8 or  is  maintaining  such  an  adverse  claim  as  the  law  considers 


5.  Ky. — Newsome  c.  Hamilton,  133 
S.  W.  952.  N.  C— Brown  r.  King,  107 
N.  C.  313,  12  S.  E.  137.  Pa.— Corley 
v.  Pentz,  76  Pa.  57.  Wash.  Ter.— 
Smith  v.  Wingard,  3  Wash.  Ter.  291, 
13  Pac.  717.  action  under  chapter  46 
of  Code  of  Washington  Territory,  which 
is  intended  as  a  mere  modification  of 
the  common-law  action  of  ejectment. 
Wis. — Peters  v.  Eeichenbach,  114  Wis. 
209.  90  N.  W.  184;  Carmichael  V.  Ar- 
gard,  52  Wis.  607,  9  N.  W.  470. 

If  the  plaintiff  is  in  possession  he 
cannot  maintain  ejectment  against  one 
out  of  possession,  though  he  claims 
adversely,  under  Virginia  Code,  which 
allows  suits  for  the  recovery  of  land 
to  be  brought  against  the  occupant,  if 
any,  together  with  any  other  person 
claiming  title  thereto  adversely  to 
plaintiff  or  if  the  lands  be  unoccupied, 
against  any  person  claiming  them  ad- 
verselv.  Steinman  V.  Vicars,  99  Va. 
595.  39   S.   E.   227. 

What  Amounts  to  Possession  on 
Plaintiff's  Part. — For  the  plaintiff  to 
pay  the  taxes  on  the  land  or  for  him 
to  exercise  occasional  acts  such  as  haul- 
ing wood  or  cutting  timber  from  the 
land  does  not  constitute  such  posses- 
sion on  his  part  as  to  prevent  him 
from  bringing  ejectment  under  the  doc- 
trine that  one  in  possession  cannot 
maintain  the  action.  Heinmiller  v. 
ITatheway,  61  Mich.  391,  27  N.  W. 
55S. 

Disseizin  at  Election. — Abandonment 
of  Possession  by  Plaintiff  Pending  the 
Action. — "It  is  held  that  one  whose 
enjoyment  of  his  real  estate  is  wrong- 
fuHy  interfered  with,  may  at  his  elec- 
tion, often  treat  the  wrongdoer  as  a 
di:-seizor,  although  not  himself  actually 
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ousted  or  dispossessed.  Smith  r.  Bur- 
tis,   6   Johns.   215;    Prescott   v.   Nevers, 

4  Mason  329.  In  such  a  case  of  elec- 
tion, however,  the  party  suing  in  eject- 
ment must  abandon  his  possession, 
while  the  action  is  pending.  Munroe  v. 
Ward  [4  Allen  150];  Burns  v.  Lynde, 
3  Allen  312."  Dyer  v.  Kraekauer,  14 
Mo.   App.   39. 

6.  Cal.— Gruell  v.  Spooner,  71  Cal. 
493,  12  Pac.  511.  N.  J.— Ocean  Grove 
Camp-meeting  Assn.  v.  Berthall,  63  N. 
J.  L.  312,  43  Atl.  887.  N.  C— Dobbins 
v.  Stephens,  18  N.  C.  5.  W.  Va.— Lo- 
gan v.  Ward,  58  W.  Va.  366,  52  S. 
E.    39S,    5    L.    E.    A.    (N.    S.)    156. 

7.  Colorado  Central  K.  Co.  v.  Smith, 

5  Colo.    160. 

8.  U.  S. — Ozark  Land  Co.  v.  Leon- 
ard, 20  Fed.  881,  under  Arkansas  stat- 
ute. Cal. — Brown  v.  Brackett,  45 
Cal.  167.  Neb. — Bridenbaugh  v.  Bry- 
ant,   79   Neb.    329,    112    N.   W.    571. 

Where  the  defendant  at  a  period 
some  four  or  five  years  before  the  suit 
was  filed  had  been  in  possession  by 
collecting  rents  from  the  premises,  but 
had  not  exercised  any  possession  there- 
on since  that  time,  it  was  held  that 
ejectment  did  not  lie  against  him  un- 
der the  South  Carolina  practice,  which 
requires  possession  by  defendant  or 
ouster  of  the  plaintiff  at  the  time  of 
the  filing  of  the  suit,  though  he  had 
continued  to  return  the  land  for  taxes 
down  to  the  time  the  suit  was  filed. 
Anderson  v.  L3'nch,  37  S.  C.  575,  16 
S.   E.   773. 

In  Missouri,  ejectment  cannot  he 
maintained  against  a  defendant  unless 
he  is  in  actual  possession  of  the  Mbd 
in  dispute  at  the  commencement  of  the 
action.     But   where   it   was   shown   that 
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to  be  equivalent  to  a  disseizin.9  The  plaintiff's  right  to  employ  eject- 
ment ends  if  before  he  brings  his  suit  the  defendant  abandons  his 
possession,10  or  renounces  his  adverse  claim.11 

4.  Disseizins  Distinguished  From  Trespasses.  —  Reference  has  been 
had  to  the  proposition  that  ejectment  is  to  be  distinguished  from  tres- 
pass and  similar  actions.12  This  makes  it  necessary  to  distinguish 
acts  of  disseizin  from  mere  acts  of  trespass  or  nuisance.13 


a  dispute  existed  between  the  parties 
as  to  a  boundary  and  that  the  defend- 
ant had  a  fence  on  the  strip  in  dispute 
and  when  the  plaintiff  tore  it  down  in 
part  and  began  to  lay  the  foundations 
of  a  house  thereon  the  defendant's 
tenant  sued  out  a  writ  of  forcible  en- 
try and  detainer  and  recovered  judg- 
ment, whereupon  the  plaintiff  paid  the 
costs  and  informed  the  defendant  that 
he  had  vacated  the  premises,  the  de- 
fendant's tenant  resumed  the  posses- 
sion, cut  the  grass  on  the  strip  and 
used  the  grapes  from  a  vine  thereon 
and  was  so  using  the  strip  at  the  time 
of  the  commencement  of  the  suit — it 
was  held  that  ejectment  lay  in  the 
plaintiff's  favor.  Haden  v.  Goodwin, 
217   Mo.   662,   117   S.   W.   1129. 

9.  Doggett  v.  Hardin,  132  N.  C.  690, 
44  S.  E.  369. 

Surveying  the  Premises  Under  Claim 
of  Ownership. — In  Virginia,  where,  as 
to  vacant  lands,  ejectment  may  be 
maintained  "against  some  person  ex- 
ercising ownership  thereon  or  claiming 
title  thereto  or  some  interest  there- 
in," the  action  lies  where  a  hostile 
claimant  makes  entries  and  surveysof 
the  premises  for  the  purpose  of  claim- 
ing them.  Harvey  V.  Tyler,  2  Wall. 
(U.   S.)    328,   17   L.   ed.   871. 

Leaving  Fixtures  on  the  Premises 
Under  Hostile  Claim. — If  it  appears 
that  the  defendant  after  the  plaintiff's 
right  of  entry  accrues,  detained  the 
premises  by  leaving  thereon  fixtures, 
by  which  he  had  formerly  actively  pos- 
sessed the  property,  and  claimed  the 
right  still  to  possess  the  premises  to 
the  exclusion  of  the  plaintiff,  a  suffi- 
cient ouster  is  shown  to  authorize 
ejectment.  Roach  v.  Hefferman,  65  Vt. 
485,  27  Atl.   71. 

10.  Prior  to  the  institution  of  the 
suit  the  defendant  had  been  occupy- 
ing the  premises  in  dispute,  but  on  no- 
tice from  the  plaintiff  to  vacate,  left 
the  premises,  locked  one  door  of  the 
house  from  within,  leaving  the  key 
in  the  lock,  and  closing  the  other  door 
behind    her,    locking   it    with    a    spring 


lock.  The  defendant  set  up  no  claim 
of  title.  Held,  that  there  was  no  such 
disseizin  as  to  authorize  an  action  of 
ejectment.  Connor  V.  Connor,  134 
Mich.   355,   96  N.  W.  441. 

11.  The  Effect  of  Apparent  Owner- 
ship by  Recorded  Deeds. — Thus,  in  Wis- 
consin, though  the  recording  of  a  tax 
deed  covering  vacant  lands  is  such  a 
constructive  disseizin  as  will  ordinarily 
authorize  the  action,  this  is  not  true 
when  the  holder  of  the  deed  abandons 
his  claim  of  title  thereunder  and  so 
notifies  the  plaintiff  before  the  suit  is 
brought.  Cornell  University  V.  Mead, 
80  Wis.  387,  49  N.  W.  815.  And  prior 
to  the  adoption  of  Chapter  152  of  Wis- 
consin Laws,  1901,  if  suit  was  brought 
against  the  apparent  holder  of  the  ad- 
verse title  (i.  e.,  the  person  who  ac- 
cording to  the  public  records,  held  it) 
and  it  turned  out  that  he  had  conveyed 
to  another  whose  deed  was  unrecorded 
and  that  he  had  no  further  claim  on 
the  premises,  the  action  failed.  Web- 
ster v.  Pierce,  108  Wis.  407,  83  N. 
W.  938;  Webster  v.  Killen,  99  Wis. 
525,  75  N.  W.  88.  That  act  changed 
the  law  so  that  now  the  action  may 
be  maintained  against  the  person 
whom  the  registry  of  deeds  discloses 
as  the  holder  of  the  adverse  title, 
whether  he  has  conveyed  away  his  in- 
terest or  not.  Stephenson  v.  Doolittle, 
123  Wis.  36,  100  N.  W.  1041. 

In  Michigan,  it  has  been  held  that  if 
the  public  registry  shows  a  certain  per- 
son to  be  the  holder  of  the  adverse 
claim,  but  he  has  in  fact  sold  to  another, 
whose  conveyance  is  unrecorded,  the 
apparent  holder  is  properly  sued  if  the 
plaintiff,  being  about  to  sue,  asks  him 
if  he  claims  the  title  and  he  does  not 
disclaim.  Boardman  v.  Saunders,  126 
Mich.   293,   85   N.    W.   737. 

12.  See  I,  C,  4  and  5. 

13.  Illustrative  Cases. — The  plaint- 
iff owned  land  through  which  a  stream 
ran.  The  defendant  who  also  owned 
land  farther  down  the  stream  erected 
a  dam  whereby  the  water  in  the  stream 
as    it    ran    across    plaintiff's    land    was 
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a.  Particular  Acts  Considered. — While  ejectment  is  not  a  remedy 
against  casual  acts  of  trespass,  as  such  ;14  still  these  acts  may  be  ac- 
companied by  such  a  manifestation  of  an  intention  to  possess  as 
to  make  ejectment  the  appropriate  remedy.15  However,  any  such  act 
of  withholding  of  the  premises  as  excludes  the  plaintiff  from  possession 


made  deeper  within  its  banks  and  more 
dillicult  or  dangerous  to  cross.  Held, 
that  plaintiff  had  no  remedy  by  eject- 
ment— that  there  was  nothing  of  which 
the  sheriff  could  deliver  possession. 
Burke  r.  Carlinville  Water  Co.,  176 
111.   555,  52  N.  E.  266. 

Ejectment  will  not  lie  merely  to 
abate  a  nuisance;  as  where  a  city  with- 
out claiming  any  interest  in  the  plaint- 
iff's land  discharges  water  and  sew- 
age through  a  sewer  across  it.  Har- 
rington v.  Port  Huron,  86  Mich.  46, 
48  N.  W.  641,  13  L.  K.  A.  664. 

See  also  Ezzard  v.  Findley  Gold  Min. 
Co..  74  Ga.  520,  58  Am.  Eep.  445, 
where  remedy  b}'  ejectment  is  denied 
to  the  owner  of  mineral  interests 
where  the  defendant  has  merely  over- 
flowed the  land  in  which  they  are  im- 
bedded. 

14.  Occasional  intrusion  iu  the  na- 
ture of  a  trespass  such  as  mere  sporadic 
cutting  of  timber,  even  though  under 
claim  of  title  does  not  satisfy  in  those 
jurisdictions  where  actual  possession 
or  natural  ouster  is  required.  Ozark 
Land   Co.   v.  Leonard,   20   Fed.   881. 

15.  "It  seems  to  be  sufficient 
[either  under  the  common  law  or  under 
the  statutory  procedure  in  ejectment] 
generally  to  show  that  the  defendant 
has  done  acts  which,  as  against  the 
plaintiff,  would  amount  to  a  disseizin. 
The  vital  fact  is  an  entry  by  the  de- 
fendant as  owner,  intending  to  hold 
flip  promises  in  that  capacity.  Sur- 
veying and  dividing  into  lots  and 
blocks  may  constitute  such  an  entry. 
Payment  of  taxes,  though  not  an  act 
of  possession,  may  be  competent  in  evi- 
dence to  show  the  intent.  Webb  v. 
Richardson,  42  Va.  465."  Dyer  v. 
Krackauer,    14    Mo.    App.    39. 

Acts  of  trespass  committed  under 
claim  of  title  constitute  a  disseizin  at 
the  election  of  the  true  owner.  Chil- 
son    v.    Bnttolph,    12    Vt.    231. 

Declarations  of  the  Defendant. — 
"To  support  the  action  of  ejectment, 
or  the  corresponding  statutory  real  ac- 
tion, if  the  fact  of  possession  at  the 
< •nmmencement  of  the  suit  is  controvert- 
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ed,  it  must  be  shown  that  the  defendant 
dispossessed  the  plaintiff,  or  was  in  ac- 
tual possession.  Tyler  on  Ejectment, 
472.  Possession  may  be  shown  by  the 
declarations  or  conduct  of  the  defend- 
ant; and  if,  when  possession  is  de- 
manded of  the  defendant,  he  refuses 
to  surrender,  not  placing  the  refusal 
on  the  ground  that  he  is  rot  in  pos- 
session, but  resting  it  upon  a  denial 
of  the  right  of  the  plaintiff,  this  is 
sufficient  evidence  of  the  possession. 
Doe  v.  Taylor,  2  Stark.  535.  By  his 
own  acts  and  declarations,  he  induces 
suit  against  him,  and  he  cannot  be 
permitted  subsequently  to  gainsay 
them."    Kirkland  v.  Trott,  66  Ala.  417. 

An  ouster  is  an  act,  it  cannot  be 
accomplished  by  mere  words;  but  words 
accompanying  equivocal  acts  may  tend 
to  characterize  them  as  an  ouster  in- 
stead of  a  mere  casual  trespass.  Dike 
man  v.   Taylor,  24  Conn.  2 19. 

Declarations  Before  Suit  Followed 
by  Possession  After  Suit. — In  North 
Carolina,  prior  to  the  passage  of  the 
act  of  1893  (Revisal,  §1589),  eject- 
ment could  not  be  maintained  unless 
the  defendant  was  in  possession  at  the 
commencement  of  the  suit  notwithstand- 
ing he  may  have  previously  committed 
trespass  on  the  land.  Since  the  passage 
of  that  act,  the  plaintiff  may  proceed 
without  showing  an  ouster  unless  the 
defendant  disclaims  title.  If  the  de- 
fendant disclaims  title  the  action  fails 
and  the  suit  is  dismissed  at  the  plaint- 
iff 's  costs,  unless  he  proves  such  pos- 
session on  the  defendant's  part  at  the 
lime  the  suit  was  filed  as  to  amount 
to  an  ouster.  In  this  event,  proof  of 
a  mere  prior  trespass  on  the  defend- 
ant's part  is  not  sufficient,  the  distinc- 
tion between  mere  trespass  and  ouster 
being  observed.  But  if  the  defendant 
before  the  issuance  of  the  summons  or- 
ders the  plaintiff's  servant  off  the 
premises,  and  after  the  summons  is 
served  takes  actual  possession  of  the 
pioperty,  the  occupancy  after  the  com- 
mencement of  the  suit  so  relates  itself 
back  to  the  prior  trespass  as  to  char 
acterize    it    also    as    a    disseizin    suffi- 
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is  a  disseizin,  irrespective  of  the  intent.10  For  one  to  continue  a 
previously  acquired  possession  against  the  plaintiff's  demand  after 
his  right  of  entry  accrues  is  a  disseizin.17 

The  ouster  may  be  committed  through  an  agent;18  though  this 
fact  does  not  exempt  the  person  actually  committing  the  ouster  and 
withholding  the  possession  from  being  treated  as  the  disseizor.10 
One  who  joins  in  employing  servants  who  oust  the  plaintiff  and  take 
possession  of  his  premises  is  just  as  guilty  of  the  ouster  and  conse- 
quent disseizin  as  if  he  had  personally  committed  the  acts;  hence,  is 
properly  sued  in  ejectment  therefor.20  For  a  person  to  procure  an- 
other's tenant  in  possession  to  attorn  to  him  is  such  a  disseizin  as 
to  authorize  the  latter  to  sue  him  in  ejectment.21 

Other  acts  are  discussed  in  the  footnote.22 


cient  to  support  the  action.  Asheville 
Land  Co.  v.  Lange,  150  N.  C.  26,  63 
S.    E.    164. 

16.  Cal.— Marshall  v.  Shafter,  32 
Cal.  176.  Mo. — Armstrong  v.  City  of 
St.  Louis,  69  Mo.  309.  N.  Y.— Smith  v. 
Eevels,  29  N.  Y.  Supp.  658,  where  con- 
tractor refused  to  admit  owner  into 
house. 

Lots  1,  2  and  3  in  a  tract  were  con- 
tiguous, lot  2  lying  between  the  other 
two.  The  defendant  claimed  lots  1 
and  3  but  not  lot  2.  However,  he  ran 
a  fence  around  the  whole.  He  even 
promised  to  remove  the  fence  so  far 
as  it  lay  on  lot  2,  but  did  not  do 
so  prior  to  the  institution  of  the  suit. 
Held,  that  ejectment  lay  against  him 
as  to  lot  2  because  of  his  maintenance 
of  the  fence,  though  he  had  no  inten- 
tion of  claiming  the  lot.  Comfort  V, 
Ballingal,   134   Mo.    281,   35   S.   W.   609 

Under  the  Oklahoma  statute,  plaint 
iff  must  show  that  "the  defendant  un 
lawfully  keeps  him  out  of  posses 
sion."  Hurst  V.  Sawyer,  2  Okla.  470 
37    Pac.    817. 

Personal  Residence  on  the  Land  Not 
Required. — Even  in  states  where  there 
has  been  no  relaxation  of  the  rule  that 
possession  by  the  defendant  at  the 
time  of  the  filing  of  the  suit  is  requi- 
site to  the  maintenance  of  the  action, 
personal  occupancy  of  or  residence  on 
the  land  is  not  necessary.  The  de- 
fendant is  in  possession  if  he  farms 
the  land,  though  living  elsewhere,  or 
if  he  keeps  a  servant  or  caretaker  in 
the  house.  Kunze  v.  Evans,  129  Mo. 
1,  31  S.  W.  114;  Phillips  v.  Phillips,  107 
Mo.  360,  17  S.  W.  974. 

17.  Watters  v.  Hertz,  135  Ga.  804, 
70  S.  B.  338;  McCann  v.  Rathbone,  8 
E.  I.  297. 


Xot  every  holding  of  possession  is  a 
disseizin.  Occupancy  with  the  plaint 
iff  "s  consent  or  acquiescence  and  with 
out  hostile  claim  is  no  disseizin,  unless 
continued  after  a  demand  for  posse.-- 
sion  or  notice  to  quit.  Chamberlin  v. 
Donahue,   41   Yt.   306. 

18.  Munson  rl  Munson,  30  Conn. 
425. 

19.  Government  Agents  and  Offi- 
cers.— Where  state  officials,  to  whom  the 
state  law  gives  possession  of  the  state's 
realty  in  their  official  capacity,  take 
actual  possession  of  lands  not  belong- 
ing to  the  state,  ejectment  lies  against 
them  individually.  Tindal  r.  Wesley, 
167  U.  S.  204,  17  Sup.  Ct.  770,  42  L. 
ed.  137.  Likewise,  as  to  agents  and 
officers  of  the  United  States,  see  III, 
B;  2. 

20.  Treat  v.  Eeilly,  35  Cal.  129. 

21.  Mulholland  v.  Harman,  6  Ont. 
(Can.)    546. 

22.  Building  Fence  on  Disputed 
Boundary. — Plaintiff  has  the  right  to 
treat  as  an  ouster  an  attempt  to  build 
a  fence  upon  a  strip  as  to  which  both 
parties  claim  title  under  a  dispute  of 
boundary.  Lamb  V.  Lamb,  139  Mich. 
166,  102  N.  W.  645. 

Leasing  Out  Premises  With  Claim 
of  Title. — Where  defendant  claimed  to 
have  a  deed  to  the  property,  assume-.l 
to  lease  it  and  to  collect  the  rents. 
Held,  sufficient  ouster.  Durkee  r.  Fel- 
ton,  54   Wis.    105,    11    X.   W.   588. 

Physical  Force  or  Violence  Not  Nec- 
essary.— Even  where  actual  ouster  is 
required,  the  defendant's  entry  need 
not  be  acquired  by  physical  force  or 
violence  to  be  within  the  rule — a  peace- 
able entry  in  the  plaintiff's  temporar\- 
absence  is   an   ouster.     Tidwell   v.   Chi- 
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b.  Projecting  Foundations,  Overhead  Intrusions,  etc.  —  Whether 
ejectment  lies  against  one  who  projects  the  foundations  of  his  wall 
or  the  eaves  or  cornices  of  his  house  over  the  plaintiff's  line,  and  in 
similar  cases,  depends  upon  the  point  of  view  of  the  courts  in  the 
several  jurisdictions  as  to  whether  these  things  are  mere  acts  of  tres- 
pass or  are  acts  of  disseizin.  Some  courts  deny  the  right  to  employ 
the  action  in  such  cases,23  others  allow  it;2*  most  of  those  allowing  it 


rieahua  Cattle  Co.,  5  Ariz.  S52,  53  Pac. 
192. 

Overflowing  With  Water  Under 
Claim  of  Ownership. — An  action  of 
ejectment  may  be  maintained  for  land 
overflowed  by  the  erection  of  a  dam 
on  an  adjacent  stream  where  the  de- 
fendant claims  the  perpetual  right  to 
overflow  it.  Reynolds  v.  Munch,  100 
Minn.   114,  110  N.  W.  368. 

Claims  to  Vacant  Lands  Also  Claimed 
by  New  York  Forest  Commission. — 
Ejectment  is  not  an  available  remedy 
to  be  employed  by  one  claiming  title 
to  vacant  lands  also  claimed  by  the 
forest  commission  of  New  York 
(which  bj'  statute  is  given  constructive 
of  all  lands  owned  or  acquired  by 
the  state  in  certain  counties);  be- 
cause the  land  being  vacant,  there 
can  be  no  actual  possession,  and  un- 
less the  state,  and  not  the  plaintiff, 
has  title  the  commission  can  have  no 
constructive        possession.  Raquette 

Falls  L.  Co.  v.  Middleton,  41  Misc. 
461,   84   N.   Y.   Supp.   1081. 

Encroachments  on  Highway  as  Dis- 
seizin.—See  II,  A.   6,   b,  and  II,  A,  7. 

Husband  and  Wife.— As  to  the  dis- 
seizin where  husband  and  wife  are  liv- 
ing together  on  the  land,  see  III,  B, 
3,   a. 

23.  Aiken  v.  Benedict,  39  Barb.  (N. 
Y.)  400,  overruling  Sherry  v.  Frecking, 
4  Duer  (N.  Y.)  452;  Vrooman  v.  Jack- 
son, 6  Hun  (N.  Y.)  326.  But  see  Nor- 
walk  Heating  &  L.  Co.  v.  Vernam,  75 
Conn.  662,  55  Atl.  168  (denying  rem- 
edy by  ejectment  where  plaintiff's  soil 
was  untouched,  though  a  porch  over- 
hung his  premises) ;  Butler  v.  Frontier 
Tel.   Co..   186  N.  Y.  486,   79   N.   E.   716. 

24.  Ga. — Wachstein  v.  Christopher, 
128  Ga.  229,  57  S.  E.  511,  intruding 
wall  and  projecting  foundations. 
Mich. — Cromwell  r.  Hughes,  144  Mich. 
3,  107  N.  W.  323,  intruding  wall.  Minn. 
Johnson  v.  Minnesota  Tribune  Co.,  91 
Minn.  476,  98  N.  W.  321,  projecting 
foundation. 

The  case  of  Wachstein  V.  Christopher, 
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supra,  dealt  with  the  possession  of  the 
soil  itself,  since  the  projection  of  the 
foundation  was  entirely  below  the  sur- 
face. "The  rule  at  common  law," 
said  the  court,  "was  that  ejectment 
would  not  lie  for  anything  whereon  an 
entry  cannot  be  made,  or  of  which  the 
sheriff  cannot  deliver  possession,  or, 
in  other  words,  it  is  only  maintainable 
for  corporeal  hereditaments.  Adams 
on  Ejectment  (Waterman's  ed.)  top 
p.  20.  The  thing  sought  to  be  recov- 
ered must  be  something  which,  in  early 
times  would  have  been  capable  of  liv- 
ery of  seizin  and  physical  possession, 
and  of  which  the  owner  can  be  seized. 
Sedgwick  &  Wait  on  Trial  of  Title  to 
Land,  §87.  .  .  .  It  is  true  that 
it  (the  soil  encroached  upon)  is  below 
the  surface,  but  it  is  tangible;  and  the 
defendant  is  completely  in  possession 
of  a  portion  of  the  soil  of  the  plaintiff. 
He  has  ejected  the  plaintiff  from  the 
premises  and  taken  actual  possession 
thereof  himself.  There  has  been  a  com- 
plete ouster  of  the  plaintiff's  possession. 
It  is  true  that  it  does  not  interfere  with 
the  right  of  the  plaintiff  to  use  the 
surface  in  any  way  that  he  may  see 
proper,  so  long  as  he  does  not  desire 
to  utilize  the  surface  in  any  way  that 
is  dependent  upon  his  ownership  of  that 
which  is  below  it.  If,  however,  he  de- 
sires to  use  his  property  in  a  manner 
which  requires  excavations  to  be  made, 
the  moment  that  he  undertakes  this  he 
finds  the  possession  of  his  property  in 
some  one  else.  The  mere  fact  that 
the  thing  sought  to  be  recovered  is 
below  the  surface  is  no  reason  why 
ejectment  is  not  the  appropriate  rem- 
edy." The  court  therefore  "reached 
the  conclusion  that  the  better  view  of 
the  matter  about  which  there  has  been 
so  much  conflict  of  opinion  among  the 
court  is  that  ejectment  will  lie  to  re- 
cover land  of  which  the  plaintiff  has 
been  ousted  by  the  erection  of  a 
foundation  below  the  surface  beyond 
his  own  line." 
See  further  Butler  v.  Frontier  Tel.  Co., 
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taking  the  view  that  the  plaintiff  may  treat  such  acts  as  a  disseizin 
or  as  a  trespass  at  his  election.25 

5.  Ouster  by  Tenants  in  Common.  —  Since  each  tenant  in  common 
has  a  right  to  the  possession,  the  possession  of  one  of  them  is  not  of 
itself  alone  a  disseizin  of  the  others.  Before  a  tenant  in  common  can 
maintain  ejectment  against  his  cotenant,  the  former  must  have  suf- 
fered an  actual  ouster,26  or  its  equivalent;27  but  if  the  cotenant  is  in 
sole  possession,  under  adverse  color  of  title,  claiming  the  whole,  this 
is  equivalent  to  an  actual  ouster,  and  ejectment  lies.28 


186  N.  Y.  4S6,  79  N.  E.  716,  wire  run- 
ning over  plaintiff's  lot  but  not  touch- 
ing the  soil  at  any  point. 

25.  In  Murphy  v.  Bolger,  60  Vt. 
723,  15  Atl.  365,  it  was  held  that  one 
over  whose  line  an  adjoining  owner 
has  caused  a  portion  of  the  roof  of  a 
house  to  project  may,  at  his  election, 
treat  the  projection  as  a  disseizin  and 
maintain  ejectment,  or  as  a  nuisance 
and  maintain  trespass. 

In  McCourt  v.  Eckstein,  22  Wis.  153, 
it  was  held  that  where  a  lot  owner 
projected  the  foundations  of  his  wall 
into  the  lot  of  the  adjoining  owner, 
the  latter  had  the  election  of  treating 
is  as  a  disseizin  or  as  a  trespass  and 
that  if  he  treated  it  as  a  disseizin, 
ejectment  would  lie.  In  Zander  v.  Val- 
entine Co.,  95  Wis.  162,  70  N.  W.  164, 
it  was  held  that  if,  notwithstanding 
such  an  intrusion,  the  owner  of  the  lot 
thus  intruded  upon  beneath  the  soil, 
continued  to  possess  the  overlying  soil 
up  to  his  line,  he  thereby  elected  to 
treat  it  as  no  disseizin  (i.  e.,  as  a  tres- 
pass), and  could  not  maintain  eject- 
ment. To  the  same  effect  see  Bahn 
r.  Milwaukee  Elec.  E.  &  Light  Co., 
103  Wis.  467,  79  X.  W.  747,  and  Easch 
V.  Noth,  99  Wis.  285,  74  N.  W.  820. 
In  Beck  v.  Ashland  Cigar  Co.,  146  Wis. 
324,  130  N.  W.  464,  all  these  cases 
are  cited  and  a  reconciliation  is  an- 
nounced to  the  effect  that  if  the  plaint- 
iff is  excluded  from  possession  up  to 
the  true  line  by  the  thing  intruded,  his 
remedy  is  in  ejectment  and  not  in 
equity;  vice  versa,  if  the  intrusion 
does  not  exclude  him  from  possession 
up  to   his  line. 

26.  As  to  proof  of  ouster  by  a  co- 
tenant,  see  Newell  r.  Woodruff,  30 
Conn.  492,  and  the  title  "Ejectment" 
in    the    Encyclopaedia  op  Evidence. 

"One  tenant  in  common  cannot  main- 
tain an  action  of  ejection  against  his 
co-tenant  or  those  claiming  under  him, 
without    proof    of    ouster    by   such    co- 


tenant.  But  upon  proof  of  ouster,  all 
the  authorities  hold  that  this  may  be 
done.  The  term  actual  ouster  does  not 
imply  an  act  accompanied  by  real  force; 
an  actual  ouster  may  be  inferred  from 
circumstances,  which  circumstances  are 
matters  of  evidence  to  be  left  to  the 
jury."  Corbin  i\  Cannon,  31  Miss. 
570. 

27.  Ala. — Farr  v.  Perkins,  55  So. 
923.  Ga. — Whigbv  V.  Burnham,  135 
Ga.  584,  69  S.  E.  1114.  S.  C— Eollins 
■V.  Brown,  37   S.  C.  345,  16  S.  E.  44. 

28.  Ala. — Southern  Cotton  Oil  Co.  v. 
Henshaw,  89  Ala.  448,  7  So.  760,  hold- 
ing that  possession  with  denial  of  re- 
lationship makes  ouster:  "He  will  not 
be  permitted  in  one  breath  to  deny 
the  relationship  of  co-tenant  and  in 
the  next  to  claim  the  benefits  incident 
to  its  existence."  Mich. — Hendricks 
v.  Easson,  49  Mich.  83,  13  N.  W.  367. 
N.  C— Allen  v.  Salinger,  103  N.  C.  14, 
8  S.  E.  913. 

In  Minnesota,  where  the  rule  is  of 
force  that  one  tenant  in  common  may 
sue  for  and  recover  the  whole  from  a 
stranger  to  the  common  title  (see  III, 
A,  4,  infra),  it  is  held  that  where  the 
plaintiff  sues  for  an  undivided  interest 
the  burden  is  on  the  defendant  to  al 
lege  and  prove  that  he  is  a  tenant  in 
common  before  the  question  of  the  suf- 
ficiency of  the  acts  of  ouster  arises. 
Sherin  V.  Larson,  28  Minn.  523,  11  N. 
W.  70. 

In  Vermont  the  rule  prevails  that 
plaintiff  must  have  right  to  recover 
both  at  time  of  filing  the  suit  and 
at  time  of  trial.  At  the  time  plaintiff 
sued  for  his  undivided  interest  the  de- 
fendant was  in  possession  under  a  hos- 
tile color  of  title;  pending  the  suit 
he  bought  up  the  interest  of  one  of 
the  plaintiff's  co-tenants,  but  still 
claimed  the  whole  under  his  previous 
title.  Held,  that  the  ouster  was  con- 
tinuous.    Dodge  r.  Page,  49  Vt.  137. 
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III.  PARTIES. —  A.  Plaintiffs.  —  1.  Generally.  —  The  capacity 
of  various  kinds  of  persons  to  appear  as  plaintiffs  in  ejectment  is 
determined  according  to  the  rules  applicable  to  actions  generally, 
except  in  so  far  as  it  depends  upon  the  substantive  question  as  to 
whether  this  or  that  person  is  vested,  individually  or  in  some  office 
he  holds,  with  such  title  as    is    requisite    to    support    the    action.29 

2.  In  the  Fictitious  Form  of  the  Action.  —  The  nominal  plaintiff 
(usually  John  Doe)  is  for  many  procedural  purposes  treated  as  if  he 
were  an  actual  person.30     The  lessors  named  in  the  declaration  bear 


29.  As  to  suits  by  executors  and  ad- 
ministrators, see  the  titles  "Decedent's 
Estates;"  "Executors  and  Administra- 
tors." As  to  suits  by  heirs  and  devi 
sees,  see  the  title  "Decedent's  Es- 
tates." As  to  suits  by  and  on  behalf 
of  insane  persons,  see  the  title  "In- 
sane Persons."  As  to  suits  by  and  on 
behalf  of  infants,  see  the  title  "In- 
fants." As  to  suits  by  and  on  behalf 
of  counties,  see  the  title  "Municipal 
Corporations."  As  to  suits  by  and  on 
behalf  of  cities  and  towns,  see  the  title 
"Municipal  Corporations."  As  to  suits 
by  receivers,  see  the  title  "Receivers." 
As  to  suits  by  trustees  in  bankruptcy, 
see  the  title  "Bankruptcy  Proceed- 
ings." 

In  Alabama,  in  ejectment  under  the 
Code  form,  it  is  held  that  where  the 
legal  title  is  in  a  trustee  the  beneficiary 
cannot  be  named  as  plaintiff;  the  court 
saying:  "Causes  in  ejectment  are  de- 
terminable upon  the  legal  title,  and  are 
none  the  less  so  when  there  is  a  sep- 
aration of  the  legal  and  equitable  titles. 
It  would  seem  to  be  scarcely  necessary 
to  say  that  the  statute  requiring  suits 
on  contracts  for  the  payment  of  money 
to  be  prosecuted  in  the  name  of  the 
party  really  interested  has  no  relation 
to  suits  in  ejectment."  Claraday  v. 
Abraham   (Ala.),  56     So.  720. 

30.  In  Roberts  V.  Tift,  136  Ga.  901, 
72  S.  E.  234,  the  court  held  that  though 
as  a  general  rule  a  suit  is  void  if  the 
plaintiff  therein  be  dead  at  the  time 
the  suit  is  filed,  still  that  a  suit  in 
ejectment  in  the  fictitious  form  was 
not  void  because  there  was  laid  but 
one  demise  in  which  the  lessor  was 
dead  at  the  time  the  suit  was  filed — 
that  the  nominal  plaintiff,  John  Doe, 
is  a  sufficient  legal  entity  to  give  the 
suit  standing  in  court  and  that  the 
declaration  could  be  amended  by  lay- 
ing a  new  demise. 

In  Doe  ex  dem.  McLennan  r.  Mc- 
Leod,  70  N.  C.  364  (which,  tnough  de- 
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cided  after  the  adoption  of  code  pro- 
cedure in  North  Carolina,  was  brought 
in  1867,  before  its  adoption  and  hav- 
ing been  brought  in  the  fictitious  form 
was  tried  according  to  the  rules  gov- 
erning the  fictitious  procedure)  orig- 
inally there  was  but  one  count,  alleg- 
ing a  demise  from  McLennan.  On  the 
trial  it  appeared  that  McLennan  held 
under  one  Martin  but  that  by  a  mis- 
take in  the  deed  no  such  estate  was 
granted  as  would  allow  a  recovery  in 
McLennan  'a  name.  The  plaintiff  then 
offered  an  amendment  by  adding  a  new 
count  containing  a  demise  in  the  name 
of  Martin,  but  upon  it  appearing  that 
at  the  time  the  suit  was  commenced 
Martin  was  alive  (so  that  his  heir  had 
no  title  at  that  time)  but  had  died  prior 
to  the  time  the  amendment  was  offered, 
the  following  proceedings  were  adopted 
by  the  plaintiff  under  the  direction  of 
the  trial  judge:  (1)  A  count  was  added 
containing  the  demise  in  the  name  of 
Martin;  (2)  Martin's  death  was  then 
suggested  of  record;  (3)  Martin's  heir 
was  made  party  by  substitution  for  his 
deceased  ancestor,  to  prosecute  in  the 
place  of  his  father.  The  defendant  ob- 
jected on  two  grounds:  (1)  That  Mar- 
tin was  dead  and  it  is  inadmissible 
to  make  a  dead  man  a  party  to  a 
suit;  (2)  because  the  suit  so  far  as 
Martin  was  concerned  had  abated  by 
his  death.  "His  Honor  [the  trial 
judge]  being  of  the  opinion  that  these 
proceedings  were  not  incongruous  or 
inconsistent  with  the  fiction  of  the  ac- 
tion, inasmuch  as  the  declaration  as 
amended  spoke  as  of  the  Appearance 
Term;  also  being  of  the  opinion  that 
the  action  of  ejectment  did  not  abate 
by  the  death  of  a  lessor,  John  Doe  be- 
ing the  plaintiff  of  record 
overruled  the  objection."  The  supreme 
court  affirmed  the  judgment,  holding 
that  the  right  to  lay  a  demise  in  the 
name  of  a  particular  lessor  depends 
upon   whether   that    person   could   have 
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the  general  relation  of  usees  to  the  action,  and  are  in  many  respects 
treated  as  the  real  plaintiffs.31  The  court  has  the  power,  whenever 
the  interests  of  justice  so  require,  of  looking  beyond  the  fiction  and 
of  dealing  with  him  who  in  fact  is  prosecuting  the  action  as  if  he 
were  a  formal  party.32 

3.  Suing  in  the  Name  of  Another.  —  A  person  having  a  beneficial 
interest  in  the  land  in  dispute,  but  finding  himself  not  clothed  with 
the  character  of  title  requisite  to  support  the  action,  may  sue  in  the 
name  of  the  holder  of  the  legal  title,  provided  that  the  relation  between 
the  two  is  such  as  to  make  it  necessary,  proper,  just  and  reasonable 
that  the  former  should  use  the  latter 's  name  as  plaintiff,  or,  if  the 
action  be  in  the  fictitious  form,  as  lessor.33 

For  example,  where  the  rule  prevails  that  a  deed  made  pending  ad- 
verse possession  is  void,  and  such  a  deed  is  made,  the  grantee  may 
sue  in  the  grantor's  name,  even    against    the    latter 's    will.34     Other 


made  the  supposed  lease  to  John  Doe 
at  the  time  the  action  was  commenced. 
"The  amendment  did  not  make  Farqu- 
har  Martin  a  party  to  the  action,  but 
merely  supposed  that  he  had  made  a 
lease  at  the  time  the  action  was  com- 
menced. .  .  .  The  action  did  not  abate 
by  the  death  of  the  lessor,  and  there 
was  no  necessity  for  making  his  heirs 
parties,  except  to  make  them  liable  for 
the  costs."  Though  the  adoption  of  the 
code  of  civil  procedure  may  have  di- 
vested this  decision  of  much  of  its 
value  in  the  state  where  rendered,  it 
is  still  valuable  as  a  precedent  in  those 
jurisdictions  where  the  fictitious  form 
of  the  action  is  now  employed;  ana 
also  in  those  states  in  which,  though 
the  fictitions  have  been  abolished,  the 
procedure  is  so  moulded  as  to  follow 
the  old  practice  in  general  analogy. 

31.  "The  nominal  plaintiff  and  de- 
fendant are  fictitious.  The  claimant  of 
the  premises  in  dispute  ...  is  the 
real  plaintiff,  and  the  occupant     . 

is  the  real  defendant."  Doe  ex  dem. 
Townsend  v.  Eoe  (Del.),  80  Atl.  352. 
See  also  Taylor  v.  GilkeTson,  4  Bibb 
(Ky.)   410. 

32.  Though  the  court,  when  the  ac- 
tion is  in  the  fictitious  form,  will 
recognize  the  fictitious  plaintiff  as  a 
sufficient  party  from  a  technical  stand- 
point, still  it  takes  notice  that  there  is 
a  real  party  at  interest  in  fact  prosecut- 
ing the  action  and  this  party  the  court 
will  control  in  the  matter  of  laying 
demises.  Doe  ex  dem.  Wilson  v.  Ham- 
mond, 146  Ala.  687  (in  mem.  only),  40 
So.  344  (full  report);  Etowah  Co.  v. 
Dop  ex  dem.  Carlisle,  127  Ala.  663,  29 
So.   7. 


The  court,  notwithstanding  the  fic- 
tion, is  "bound  to  take  notice  of  who 
are  the  real  parties  litigating."  Les- 
sees of  Campbell  v.  Sproat,  1  Yeates 
(Pa.)  20. 

33.  "They  [the  courts]  have  in- 
variably permitted  the  feofee  to  use 
the  name  of  the  feoffor  to  protect  and 
enforce  his  rights;  and  this  the  real 
party  in  interest  has  frequently  to  do, 
.  .  .  on  account  of  the  absence  of 
deficiency  of  some  link  in  the  owner's 
chain  of  title;  he  is  often  compelled  to 
fall  back  and  lay  a  demise  in  the  name 
of  some  previous  conveyance.  In  case 
of  notes,  indeed  in  relation  to  every 
other  interest,  the  true  party  has  not 
unusually  to  shelter  himself  under  the 
name  of  a  nominal  party,  and  this  may 
generally,  if  not  always,  be  done  with 
this  qualification,  that  the  defendant 
is  not  thereby  to  be  deprived  of  any 
benefit  of  defence,  as  against  the  ac- 
tual party  in  interest."  Wood  v.  Mc- 
Guire,  21  Ga.  576. 

34.  Fla. — Coogler  v.  Eogers,  25  Fla. 
853,  7  So.  391.  N.  Y.— Hamilton  v. 
Wright,  37  N.  Y.  502.  N.  C— Justice 
v.  Eddings,  75  N.  C.  581,  under  Code 
Civ.   Proc. 

Grantor  and  grantee  in  a  deed  void 
because  made  pending  adverse  posses- 
sion are  properly  joined  as  plaintiff's 
under  the  statutory  procedure  in  North 
Dakota.  Hegar  v.  De  Groat,  3  N.  D. 
354,  56  N.  W.  150. 

Use  of  Grantor's  Name  as  Lessor  in 
the  Fictitious  Form. — Ala. — Stringfel- 
low  v.  Tennessee  C.  &  I.  Co.,  117  Ala. 
250,  22  So.  997,  holding  also  that  where 
separate  demises  are  laid  in  names  of 
vendor  and  vendee,  the  deed  from  the 
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instances  in  which  this  is  permitted  are  cited  in  the  footnote.35 
Motion  To  Strike  Out  Demise  for  Improper  Use  of  Lessor's  Name. —  If  the 
action  is  in  the  fictitious  form  the  prosecutor  of  the  action  will  not 
be  allowed  to  retain  in  the  declaration  and  recover  on  a  demise  from 
a  lessor  whose  name  he  is  not  authorized  to  use,  either  expressly  or 
under  the  principle  just  stated.30  Likewise,  the  general  rule  (subject 
only  to  particular  exceptions  for  cause  to  be  shown  to  the  court)  is 
that  no  person  should  be  named  as  lessor  unless  he  claims  a  subsisting 
title  or  interest  in  the  premises.37 

The  usual  way  to  object  to  the  improper  use  of  a  lessor's  name  is 
by  motion  to  strike  the  count,  supported  by  affidavit;38  but  advantage 
may  be  taken  of  the  point  under  the  general  issue  if  the  fact  of  the 
improper  use  of  the  lessor's  name  be  disclosed  in  the  course  of  the 
trial.39 


one  to  the  other,  though  void  as  to 
the  defendant,  is  admissible  to  show 
right  to  lay  the  demises  thus.  Ga. 
Williams  v.  Rawlins,  33  Ga.  117;  Wood 
V.  McGuire,  21  Ga.  576;  Thompson  v. 
Eichards,  19  Ga.  594.  N.  C— Hassell 
v.  Walker,  50  N.  C.  270;  Posten  v.  Hen- 
ry, 34  N.  C.  339. 

The  Alabama  Code  of  1907,  §3839, 
authorizing  an  action  for  the  recovery 
of  real  estate  to  be  brought  in  the 
name  of  the  real  owner  does  not  apply 
to  titles  acquired  before  the  adoption 
of  the  Code,  though  the  suit  be  filed 
subsequent  to  its  adoption.  Hence,  it 
is  held  that  a  vendee  in  a  deed  ex- 
ecuted prior  to  the  adoption  of  the 
Code  and  void  because  made  pend- 
ing adverse  possession  cannot  recover 
suing  in  his  own  name  in  an  action  in- 
stituted after  the  adoption  of  the  Code 
►—that  he  should  sue  in  the  name  of 
his  vendor,  or,  if  the  vendor  be  dead, 
in  the  name  of  his  heirs.  Seabury  v. 
Hemley  (Ala.),  56  So.  530. 

35.  One  holding  a  deed  of  doubtful 
validity,  because  made  by  head  of  fam- 
ily under  homestead  without  order  of 
court,  may  lay  demise  in  the  name 
of  his  grantor,  as  well  as  in  his  own. 
Gunn  V.  Wades,  65  Ga.  537. 

The  Privilege  Denied. — Where  the 
prosecutor  of  the  action  holds  under 
a  sheriff's  deed  made  under  an  execu- 
tion sale,  and  the  validity  of  his  deed 
depends  on  the  validity  of  the  sale, 
he  cannot  use  the  names  of  the  heirs 
of  the  defendant  in  fi.  fa.  as  lessors 
without  their  consent;  for  if  the  sale 
be  valid  it  is  not  necessary  and  if  it 
be  invalid  these  heirs  stand  in  a  re- 
lation   of   hostility   to   his   title.     Friz- 
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zle  v.  Veaeh,  1  Dana  (Ky.)  211.  Nor 
can  he  use  the  name  of  a  corporation 
as  lessor  where  his  only  relation  to  it 
is  that  he  has  the  private  deed  of  one 
purporting  to  be  its  agent.  Doe  ex 
dem.  Wilson  v.  Hammond,  146  Ala.  687 
(in  mem.  only),  40  So.  344  (full  re- 
port). 

36.  Central  Female  College  v.  Per- 
sons, 51  Ga.  486;  Keeter  v.  Smith,  32 
Ga.  445;   Couch  t>.  Turner,   17   Ga.  489. 

Presumption  of  Consent  to  Use  of 
Name. — Each  lessor  is  presumed  to 
consent  to  the  use  of  his  name.  String- 
fellow  v.  Tennessee  C.  &  I.  R.  Co.,  117 
Ala.  250,  22  So.  997;  Dobbins  v.  Du- 
pree,  36  Ga.  10S;  Shanks  v.  White,  36 
Ga.   432. 

37.  Jackson  ex  dem.  Livingston  v. 
Sclover,  10  Johns.  (N.  Y.)  368;  Jack- 
son ex  dem.  Colden  r.  Paul,  2  Cow. 
(N.  Y.)  51)2 ;  Jackson  ex  dem.  Starr  v. 
Richmond,  4  Johns.   (N.  Y.)  483. 

38.  Ala. — Doe  ex  dem.  Wilson  v. 
Hammond,  146  Ala.  687  (in  mem.  only), 
40  So.  344  (report  in  full).  Ga.— Keeter 
f.  Smith,  32  Ga.  445.  N.  Y.— Jackson 
ex  dem.  Colden  v.  Paul,  2  Cow.  502; 
Jackson  ex  dem.  Livingston  v.  Sclover, 
10  Johns.  368.  Eng. — Doe  ex  dem. 
Hurst  r.  Clifton,  4  Ad.  &  El.  809,  31 
E.  C.  L.  186. 

Refusal  of  the  court  to  strike  a 
lessor's  name  on  the  lessor's  motion 
affords  the  defendant  no  cause  for  ex- 
ception. Doe  ex  dem.  Hassell  v.  Walker, 
50  N.  C.  270. 

39.  Coogler  v.  Rogers,  25  Fla.  853, 
7  So.  391 ;  Central  Female  College  v. 
Persons,  51  Ga.  486;  Couch  v.  Turner, 
17  Ga.  489. 
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4.    Joinder  of  Plaintiffs.  —  The  question  as  to  who  may  be  joined 

as  plaintiffs  or  lessors  in  ejectment,  and  as  to  the  effect  following 
from  joinder  or  non-joinder,  is  one  as  to  which  uniformity  does  not 
prevail.  The  various  rules  on  the  subject  may  be  stated  thus:  The 
original  rule  at  common  law  was  that  tenants  in  common  could  not 
sue  otherwise  than  separately,  because  they  were  separately  seized 
and  there  was  no  privity  of  estate  between  them,40  but  now  the  prac- 
tice prevails  very  generally  of  permitting  them  to  sue  either  jointly 
or  severally  as  they  may  elect  ;41  though  the  common-law  rule  in  this 
respect  has  not  been  universally  abrogated.42 

Where  the  fictitious  form  of  the  action  is  used,  a  joint  demise  may 
be  alleged  in  one  count  and  several  demises  from  the  same  lessors 
alleged  in  other  counts  ;43  and  in  those  states  where  the  fiction  has  been 
abolished  but  the  substituted  practice  follows  the  old  form  in  analogy 
by  permitting  that  the  declaration  may  contain  a  number  of  counts 
with  diverse  plaintiffs,  the  same  parties  may  sue  jointly  in  one  count 
and  severally  in  others.44 

In  some  jurisdictions  unless  all  the  joint  tenants  or  tenants  in 
common  join  in  the  action,  each  must  sue  separately  ;45  in  other  juris- 
dictions it  is  not  objectionable  for  more  than  one,  though  less  than 
all,  to  join  in  the  same  suit.46 


40.  Davis  v.  Coblens,  12  App.  Cas. 
(D.  C.)  51,  quoted  approvingly  as  to 
the  statement  of  the  text  above  in  the 
same  case,  174  U.  S.  719,  19  Sup.  Ct. 
832,  43  L.  ed.  1147. 

41.  U.  S.— Davis  v.  Coblens,  174  U. 
S.  719,  19  Sup.  Ct.  832,  43  L.  ed.  1147. 
Ga. — Baker  v.  Middlebrooks,  81  Ga. 
491,  8  S.  E.  320;  Sanford  v.  Sanford,  58 
Ga.  259.  Ky. — Daniel  r.  Bratton,  1 
Dana  210.  Can. — Bradley  v.  Terry,  20 
U.  C.  0.  B.  563. 

New"  York. — The  provision  of  the 
New  York  Code  of  Civil  Procedure  that 
"where  two  or  more  persons  are  en- 
titled to  the  possession  of  real  property 
as  joint  tenants  or  tenants  in  com- 
mon, one  or  more  of  them  may  main- 
tain such  an  action  to  recover  his  or 
their  undivided  shares  in  the  property 
in  any  case  where  such  an  action  might 
be  maintained  by  all,"  does  not  change 
the  previously  existing  rule  that  ten- 
ants in  common  might  in  ejectment 
either  unite  in  one  action  or  sue  sep- 
arately  for  undivided  interests;  and 
that  where  a  single  tenant  in  common 
sues  for  his  undivided  interest  he  need 
not  allege  what  persons  own  the  other 
interests.  Deering  v.  Riley,  38  App. 
Div.    164,  56   N.  Y.   Supp.   704. 

Contra,  Where  Action  Is  on  Eight  of 
Reentry  for  Condition  Broken. — Upon 
the   theory    that    the    right    of    reentry 


which  accrues  under  a  reversion  to  the 
heirs  of  a  grantor  because  of  condition 
broken  is  a  joint  right  of  entry  which 
cannot  be  severally  exercised,  it  is 
held  that  all  of  the  heirs  must  be  joined 
in  an  action  of  ejectment  brought  to 
assert  the  right  of  reentry.  Cook  v. 
Wardens  of  St.  Paul's  Church,  5  Hun 
(N.  Y.)   293. 

42.  In  Pennsylvania  it  is  held  that 
each  tenant  in  common  should  sue  sep- 
arately, and  can  recover  only  his 
moiety.     Mobley  v.  Bruner,  59  Pa.  481. 

43.  Adams,   Ejectment   *210. 

44.  HI.-— Hardin  v.  Kirk,  49  111.  153. 
N-  Y.— Ely  V.  Ballantine,  7  Wend.  470. 
W.  Va.— Ocheltree  v.  McClune.  7  W 
Va.   232. 

45.  Under  the  New  York  statute, 
in  force  in  1875,  abolishing  writ  of 
right  and  substituting  ejectment  there- 
for, held,  that  one  of  a  number  of 
tenants  in  common  might  sue  alone 
for  his  interest  or  that  all  might  sue 
jointly  but  that  more  than  one  but 
less  than  all  could  not  sue  together. 
Hasbrouck  v.  Bunce,  62  N.  Y.  475. 

46.  U.  S.— Whittle  v.  Artis,  55  Fed 
919.  Ala.— Butler  v.  Butler,  133  Ala. 
377,  32  So.  579.  Ga.— Wilson  v.  Chand- 
ler, 60  Ga.  129.  Miss.— Corbin  v.  Can- 
not, 31  Miss.  570.  Va. — Nve  v.  Lovett 
92  Va.  710. 
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Diversity  of  opinion  likewise  exists  among  the  courts  as  to  the 
effect  of  an  election  between  suing  jointly  and  suing  severally.  In 
many  jurisdictions  any  one  or  more  of  a  number  of  tenants  in  com- 
mon suing  a  stranger  to  the  common  title  may  recover  the  whole,  for 
the  benefit  not  only  of  themselves  but  also  of  the  cotenants  not  joined.47 
Where  this  rule  does  not  prevail,  if  a  tenant  in  common  sues  alone, 
he  can  recover  only  his  undivided  interest;48  and  if  more  than  one, 
but  less  than  all,  join  in  the  suit,  they  can  recover  to  the  extent  of 
their  aggregate  interests  and  no  more.49 


47.  TJ.  S. — Hardy  v.  Johnson,  1  Wall. 
371,  17  L.  ed.  502,  applying  the  law 
of  California.  Ala. — Hooper  v.  Bank- 
head,  54  So.  549.  Cal.— Moulton  v.  Mc- 
Dermott,  80  Cal.  629,  22  Pac.  296;  Treat 
v.  Eeilly,  35  Cal.  129.  Conn. — Robinson 
v.  Bobe'rts,  31  Conn.  145  (though  coun- 
sel for  the  defendant  urged  that  since 
the  case  involved  partnership  property, 
which  is  held  as  an  entirety,  the  rule 
should  be  different);  Phillips  v.  Med- 
bury,  7  Conn.  568.  Ky. — Brent  V.  Long, 
99  Ky.  245,  35  S.  W.  640.  Minn. 
Sherin  V.  Larson,  28  Minn.  523, 
11  ST.  W.  70.  Nev. —  Sharon  v. 
Davidson,  4  Nev.  416.  N.  M.— Ber- 
gere  v.  Chaves,  14  N.  M.  352,  93  Pac. 
762.  N.  C. — Dowd  v.  Gilchrist,  46  N. 
C.  353.  Ore. — Dolph  V.  Barney,  5  Ore. 
191.  Vt. — Johnson  v.  Tilden,  5  Vt. 
426.  Wash.— Allen  v.  Higgins,  9  Wash. 
446,  37  Pac.  671. 

Special  Rule  in  North  Carolina.— In 
North  Carolina  it  is  held  that  while 
one  or  more  of  a  number  of  tenants 
in  common  suing  alone  has  the  right 
under  the  common  law  to  recover  the 
possession  for  the  benefit  of  themselves 
and  fellows  in  title  from  a  stranger 
to  that  title,  still  unless  it  is  disclosed 
who  these  fellows  are  and  what  their 
interests  are  those  suing  will  be  con- 
sidered as  suing  only  for  their  own 
benefit  and  can  recover  only  their  un- 
divided interests.  Lenoir  V.  Valley 
River  Min.  Co.,  113  N.  C.  513,  18  S.  E. 
73. 

48.  Ga.— Sanford  v.  Sanford,  58  Ga. 
259,  disapproving  the  dictum  to  the 
contrary  in  Logan  v.  Goodall,  42  Ga. 
95.  Ky. — Daniel  V.  Bratton,  1  Dana 
210.  Mo. — Gray  V.  Givens,  26  Mo.  291. 
Mont. — Keefe  v.  Doreland,  16  Mont.  16, 
39  Pac.  916.  Neb.— Johnson  v.  Hardy, 
43  Neb.  368,  61  N.  W.  624,  47  Am. 
St.  Eep.  765;  Mattis  v.  Boggs,  19  Neb. 
69S,  28  N.  W.  325  (explaining  and  lim- 
iting Crook  v.  Yandevoort,  13  Neb. 
14   N.   W.   470,   apparently  to  the 
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contrary).  N.  Y. — Deering  v.  Reilly, 
167  N.  Y.  184,  60  N.  E.  447.  Va.— Mar- 
shall V.  Palmer,  91  Va.  344,  21  S.  E. 
672. 

The    Rationale    of   the    Common-law 
Rule. — "As  against  all  others  than  his 
conipanions,   a   joint   tenant,   tenant   in 
common,   or   co-parcener,   is  entitled   to 
possession  of  the  whole.     One  parcener 
or    tenant    in    common    may    enter    for 
all;    and   if    he    enters   generally,   it    is 
in   point    of   law   an    entry   for    all.      9 
Yin.   Abr.   456;    Entry,   F.   pi.    1,   2,   3; 
and    one    parcener  could,    in  assize  re- 
cover   the    whole    against    an    abator; 
for  she  had  right  against  all  who  had 
no    right.      Ibid    pi.    2,    note.      So    one 
joint-tenant  or  tenant  in  common  might 
maintain    a   warrant    of   forcible    entry 
and  detainer  against  his  companion.  13 
Yin.    Abr.    381,    pi.    14.      In    assize    for 
the  whole  land,  if  it   appear   that  the 
plaintiff  is  entitled  to  one  moiety,  and 
the   defendant   to   the   other,   the   judg- 
ment should  be   only  for  a  moiety.     3 
Vin.  Abr.  233;   B.   6,  pi.  1.     In  a  writ 
of    right,    and    other    real    actions,    the 
mere    right    is    involved,    and    the    pro- 
ceeding  and   recovery   must   be   accord- 
ing   to    the    title;     and     in     ejectment 
nothing  can  be  recovered  but  that  for 
which    the    lessor    of    the    plaintiff    can 
make    a    valid    lease.      One    joint    ten- 
ant, co-parcener,  or  tenant  in  common, 
although    he    has    a    right    to    the    pos- 
session of  the  whole  against  strangers, 
cannot    make    a    valid    lease    for    more 
than    his   own   part    of   the   land;    and, 
therefore,    no    more    can    be    recovered 
in    ejectment   than   the   part    to    which 
the   lessor,  who  is  a  joint   tenant,  ten- 
ant   in    common,    or    parcener,    is    en- 
titled."     Allen    v.     Gibson,     4     Rand. 
(Va.)    468. 

49.  U.  S.— Whittle  v.  Artis,  55  Fed. 
919.  Ala.— Butler  v.  Butler,  133  Ala. 
377,  32  So.  579.  Ga. — Dupon  v.  Mc- 
Laren, 63  Ga.  470;  Wilson  v.  Chandler, 
60  Ga.  129.     Miss.— Corbin  v.   Cannon, 
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Following  the  common-law  doctrine,  many  courts  still  enforce  the 
rule  that  if  parties  join  as  plaintiffs  in  ejectment,  each  and  all  of 
them  must  show  a  right  to  recover,  otherwise  none  of  them  can  re- 
cover,50 but  in  a  number  of  jurisdictions  this  doctrine  no  longer  ob- 
tains, and  a  plaintiff  may  recover  to  the  extent  of  the  title  he  shows, 
notwithstanding  that  another  joined  with  him  as  plaintiff  shows  no 
right  to  recover.51 

a.  Misjoinder.  —  Persons  asserting  titles  hostile  to  each  other 
should  not  be  joined  as  plaintiffs  in  the  same  suit,  whether  in  the  same 
or  in  different  counts.52 

Where  the  rule  prevails  that  if  two  or  more  sue  jointly,  all  must 
recover  or  none  can  recover,  a  joint  count  in  the  names  of  parties  who, 


31  Miss.  570.     Va.— Nye  v.  Lovitt,  92 
Va.  710,  24  S.  E.  345. 

Special  Rule  in  Illinois. — Tenants  in 
common  may  sue  jointly,  or  may  sue 
jointly  in  one  count  and  severally  in 
others,  either  for  the  whole,  a  part, 
or  for  separate  and  undivided  inter- 
ests;  but  upon  a  count  or  declaration 
claiming  only  the  whole  and  no  un- 
divided interest  is  specified,  no  recov- 
ery can  be  had  of  an  undivided  in- 
terest; if  the  tenants  sue  separately 
for  their  undivided  interests  the  court 
cannot  cause  the  suits  to  be  consoli- 
dated without  their  consent.  Hardin 
V    Kirk,  49  111.  153. 

50.  U.  S.— Davis  v.  Coblens,  174  U. 
S.  719,  19  Sup.  Ct.  832,  43  L.  ed.  1147. 
Ala.— Knight  v.  Hunter,  155  Ala.  238, 
46  So.  235;  Dake  v.  Sewell,  145  Ala. 
581,  39  So.  819;  Oates  v.  Beekworth, 
112  Ala.  356,  20  So.  399.  D.  C— Davis 
v.  Coblens,  12  App.  Cas.  51;  Morris  v. 
Wheat,  8  App.  Cas.  379.  Ga.— Shad- 
dix  v.  Watson,  130  Ga.  764,  61  S.  E. 
828;  McGlamory  v.  McCormick,  99  Ga. 
148,  24  S.  E.  911.  Ohio.— Moore  v. 
Armstrong,  10  Ohio  11,  36  Am.  Dec. 
63,    joint    demise. 

Wisconsin. — The  common-law  rule  has 
been  abrogated  by  statute  in  Wiscon- 
-ii.  Beck  v.  Ashland  Cigar  Co.,  146 
Wis.  324,  130  X.  W.  464. 

Effect  of  Counting  Both  Jointly  and 
Severally. — Plaintiffs  claiming  undi- 
vided interests  may  count  separately, 
or  jointly  and  separately,  and  in  that 
event  each  may  recover  to  the  extent 
of  his  interest,  despite  the  failure  of 
some  to  recover  at  all.  Blake  v.  Black, 
84  Ga.  392,  11  S.  E.  494;  Garrett  v. 
South  Penn  Oil  Co.,  66  W.  Va.  587, 
66  S.   E.   741. 

51.  Mich. — McCammon  v.  Detroit  L. 
&  N.  B.  Co.,  66  Mich.  442,  33  X.  W. 
728;    Showers    v.    Robinson,     10    Mich. 


502,  5  N.  W.  988  (widow  may  sue  for 
homestead  lands  without  joining  the 
children,  but  it  does  not  defeat  a  re- 
covery for  her  to  join  them).  Mo. 
Davis  v.  Hess,  103  Mo.  31.  15  S.  W. 
324.  N.  C— McAlpine  v.  Daniel,  101 
N.  C.  550,  8  S.  E.  215. 

In  Tennessee  the  uniform  practice  is 
for  tenants  in  common  to  declare  in 
ejectment  on  a  joint  demise  and  to  re- 
cover a  part  or  the  whole  of  the  prem- 
ises declared  for  according  to  the  title 
each  shows  at  the  trial.  Poole  v.  Les- 
see of  Fleeger,  11  Pet.  (U.  S.)  185,  !t 
L.  ed.  680.  And  two  persons  may 
properly  join  as  plaintiffs  suing  for  a 
tract  of  land  where  one  of  them  has 
conveyed  the  land  to  the  other  but  re 
served  all  the  timber  thereon  except 
such  as  the  grantee  might  need  for  the 
operations  of  his  mines;  and  together 
they  may  recover  the  entire  estate. 
Breckenridge  Cannel  Coal  Co.  v.  Scott, 
121   Tenn.   88,   114   S.   W.   930. 

52.     Hubbell   v.  Lerch,  58  N.  Y.  237. 

Vendor  and  Vendee  in  Deed  Void 
Because  Made  Pending  Adverse  Pos- 
session Not  Hostile. — Where  the  prac- 
tice in  force  at  the  time  allows  two 
or  more  counts  in  the  names  of  separate 
real  plaintiffs  (in  analogy  to  the  prac- 
tice under  the  fictitious  form  in  which 
the  declaration  might  contain  a  num- 
ber of  counts  in  which  demises  in 
the  name  of  separate  lessors  might  be 
alleged),  it  is  permissible  for  the  dec- 
laration to  contain  one  count  from  a 
vendor  and  another  from  his  vendee 
by  a  conveyance  void  because  made 
pending  adverse  possession,  and  the 
court  should  not  require  either  count 
to  be  stricken  out.  Though  the  con- 
veyance be  void,  the  two  plaintiffs 
have  a  community  of  interest  and  are 
not  in  hostility  as  to  title.  Ely  V,  Bal- 
lantine,   7    Wend.   (>.'.    Y.)    470. 
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though  they  do  not  assert  hostile  title  to  each  other,  stand  in  such  a 
relation  that  if  one  has  the  present  right  to  sue  the  other  cannot  have 
it,  should  be  dismissed/'3  One  holding  a  mere  lien  on  the  premises, 
but  claiming  no  title  thereto,  should  not  be  joined  as    a    plaintiff.54 

b.  Husband  and  Wife.  —  Whether  the  husband  should  be  joined 
as  plaintiff  pro  forma  in  a  suit  for  property  claimed  by  the  wife 
depends  upon  the  law  of  the  respective  jurisdictions  relating  to  the 
general  question  as  to  whether  the  husband  is  a  necessary  or  proper 
party  to  actions  ex  delicto  prosecuted  in  the  wife's  behalf.*"5  If  the 
husband  is  joined  pro  forma  in  an  action  intended  as  his  wife's  suit, 
he  is  not  such  a  party  to  the  case  as  that  a  recovery  can  be  sustained 
by  showing  title  in  him.56 

B.  Defendants.57  —  1.  Generally. —  The  questions,  ''Who  are 
proper  defendants  in  ejectment?"  "Who  are  necessary  defendants?" 
"Who  may  be  joined  as  defendants?"  and  cognate  questions  do  not 
admit  of  uniform  answer,  but  as  respects  any  particular  jurisdiction 
depend  upon  whether,  in  that  jurisdiction,  the  common-law  rules  still 
obtain,  or  have  been  modified,  and  if  modified,  upon  the  terms  of  the 
modifying  statute.  Hence,  the  subject  must  be  considered  with  these 
points  of  differentiation  in  view. 

2.  Necessary  and  Proper  Defendants.  —  a.  The  Common-law 
Rule. — Where  the  unmodified  common-law  rule  prevails,  the  person 
in  possession  of  the  premises  is  a  necessary  defendant,58  and  is  the 


53.  A  joint  count  by  the  executor 
of  a  will  and  the  devisees  thereunder 
cannot  be  maintained  as  the  rights  of 
the  two  kinds  of  plaintiffs  are  •'funda- 
mentally unlike."  Tarver  v.  Smith,  38 
Ala.  135;  Shaddix  v.  Watson,  130  Ga. 
764,  61  S.  E.  828. 

Under  Wisconsin  statute  allowing  all 
persons  in  community  of  title  or  inter- 
est to  join  as  plaintiff,  remainderman 
and  life  tenant  may  sue  together.  Beck 
r.  Ashland  Cigar  Co.,  146  Wis.  324,  130 
N.  W.  464. 

54.  Mohr  v.  Porter,  55  Wis.  149,  12 
N.  W.  374. 

Attorney  Taking  Deed  To  Secure 
Fee  for  Prosecuting  the  Case.  —  In 
Helming  V.  Forrester  (Neb.),  138  N. 
W.  190,  it  was  held  that  where  the 
plaintiff,  just  prior  to  the  bringing  of 
the  suit,  executed  a  deed  to  an  un- 
divided interest  in  the  property  to  an 
attorney  as  security  for  his  fees  in 
prosecuting  the  action,  it  was  not  nec- 
essary to  join  the  attorney  as  a  plaint- 
tiff—that  the  deed  under  the  circum- 
stances operated  as  if  it  were  a  mere 
lien. 

55.  See    the    title     "Husband    and 

Wife." 
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56.  Perrv  v.  Hackney,  142  N.  C.  368, 
55   S.   E.   289. 

57.  In  the  fictitious  form  of  the  ac- 
tion the  nominal  defendant  is  the  fic- 
titious casual  ejector,  commonly  desig- 
nated as  Eichard  Roe;  but  as  he  fulfills 
nothing  more  than  the  merely  formal 
function  of  being  named  as  the  servant 
who  actually  committed  the  feigned 
trespass  upon  which  the  fictitious  dec- 
laration is  predicated,  and  as  not  he, 
but  the  tenant  in  possession  is  to  be 
served  with  the  process,  and  as  the 
operation  of  the  consent  rule  at  once 
puts  him  out  of  the  case,  for  all  prac- 
tical purposes,  it  is  well  enough  to 
speak  of  the  tenant  in  possession  as 
the  primary  or  principal  defendant, 
even  in  this  form  of  the  action. 

58.  Houghton  v.  Pierce,  203  Mo. 
723,  102  S.  W.  553;  Shaw  v.  Tracy, 
95  Mo.  531,  8  S.  W.  434. 

Though  by  Missouri  Rev.  St.  3057, 
the  landlord  may  be  made  a  party 
defendant,  his  tenant,  the  actual  oc- 
cupant is  a  necessary  party;  and  if 
landlord  and  tenant  are  both  in  ac- 
tual occupancy,  each  holding  in  pos- 
session a  portion  of  the  tract  each  is 
suable  alone   only   to   the  extent  of  his 
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only  necessary  defendant.59  Likewise,  in  those  jurisdictions  which 
strictly  follow  the  common  law,  the  person  in  possession  is  the  only 
proper  party  to  be  named  originally  as  defendant.60 


personal  occupation.     Hunter  v.  Weth- 
ington,    205    Mo.    284,    103    S.    W.    543. 

Under  the  Missouri  statute  the  "per- 
son in  possession"  is  a  necessary  de- 
fendant, and  this  means  actual  pos- 
session; and  a-  3udgment  based  on 
service  by  publication,  where  the  prem- 
ises are  occupied  by  a  tenant  not 
served  with  process,  is  void.  Charter 
Oak  Ins.  Co.  v.  Cummings,  90  Mo.  267, 
2  S.  W.  397. 

However,  before  it  is  necessary  for 
the  tenant  to  be  made  a  defendant  it 
must  appear  that  he  has  taken  pos- 
session under  his  lease.  The  mere  fact 
that  the  person  named  as  defendant 
has  executed  a  lease  to  a  third  person 
does  not  of  itself  defeat  the  right  to 
proceed  against  him  without  joining 
the  lessee.  Carter  v.  Carter,  237  Mo. 
624,  141  S.  W.  873. 

59.  Ala. — Morris  v.  Beebe,  54  Ala. 
300.  Ark. — Simms  v.  Eichardson,  32 
Ark.  304;  Jackson  v.  Allen,  30  Ark. 
110.  Ga. — Bower  v.  Cohen,  126  Ga.  35, 
54  S.  E.  918;  Rodgers  V.  Bell,  53  Ga. 
94.  HI.— Chicago  &  E.  I.  R.  Co.  v. 
Clapp.  201  111.  418,  66  N:  E.  223;  Han- 
son v.  Armstrong,  22  111.  442.  la. 
State  v.  Orwig,  34  Iowa  112.  Kan. 
Fulton  v.  Mathers,  75  Kan.  770,  90  Pac. 
256.  Mo.— Mann  v.  Doerr,  222  Mo.  1, 
121  S.  W.  86;  Sutton  v.  Casseleggi,  77 
Mo.  397,  407.  N.  Y.— Schuyler  v. 
Marsh,  37  Barb.  350;  Van  Buren  V. 
Cockburn,  14  Barb.  118.  N.  C— Mc- 
Parland  v.  Cornwell,  151  N.  C.  428,  66 
S.  E.  454.  Wash. — Raymond  v.  Mor- 
rison, 9  Wash.  156,  37  Pac.  318,  and 
it  is  no  valid  ground  of  objection  on 
his  part  that  he  holds  the  possession 
as  tenant  in  common  with  a  number  of 
others  who  are  not  joined. 

United  States  Government  Agents  and 
Officers. — Ejectment  lies  against  offi- 
cers of  the  United  States  in  possession 
of  lands  on  behalf  of  the  government. 
U.  S.— United  States  v.  Lee,  106  U.  S. 
196,  1  Sup.  Ct.  240,  27  L.  ed.  171. 
Cal.— King  V.  LaGrange,  61  Cal.  221; 
Polack  v.  Mansfield,  44  Cal.  36,  13  Am. 
St.  Rep.  151.  111.— McC'onnell  V.  Wil- 
cox, 2  HI.  344.  Mich. — Scranton  v. 
Wheeler,  113  Mich.  565,  71  N.  W.  1091, 
67  Am.  St.  Rep.  484. 

State  Officials. — If  state  officials  on 
behalf   of    the    state    take    actual    pos- 


session of  lands  not  belonging  to  the 
state,  ejectment  lies  against  them  in 
their  individual  capacity.  Tindal  V. 
Wesley,  167  U.  S.  204,  17  Sup.  Ct.  770, 
42  L.  ed.  137. 

Possession  of  Highways  in  Vermont. 
Selectmen  in  the  maintenance  of  the 
highways  of  the  town  are  officers  of 
the  state  and  not  agents  of  the  town; 
and  the  town  is  not  properly  sued  in 
ejectment  for  the  act  of  the  select- 
men in  laying  out  and  marking  a  strip 
of  land  as  a  street  without  acquiring 
the  right  to  do  so.  Lynch  v.  Rutland, 
66  Vt.  570,  29  Atl.  1015. 

60.  Ala. — Banks  i?.  Speers,  117  Ala. 
264,  23  So.  64;  Morris  V.  Beebe,  54 
Ala.  300.  Mo.— Mann  V.  Doerr.  222 
Mo.  1,  121  S.  W.  86;  Shaw  v.  Tracy, 
95  Mo.  531,  8  S.  W.  434;  Sutton  v. 
Casselleggi,  77  Mo.  397,  407.  N.  Y. 
Pulen  r.  Reynolds,  22  How.  Pr.  353. 
R.  I.— Grundy  V.  Hadfield,  16  R.  I.  579, 
IS  Atl.  186. 

Landlord  and  Tenant.  —  In  those 
states  where  the  rule  announced  in  the 
text  above  is  in  force,  if  a  tenant  is 
in  actual  occupation  of  the  premises 
he,  and  not  his  landlord,  is  the  proper 
original  defendant.  Ala. — j-sanks  v. 
Speers,  117  Ala.  264,  23  So.  64.  Cal. 
Dimick  v.  Deringer,  32  Cal.  488,  the 
landlord,  however,  may  defend  in  the 
tenant's  name.  Mo. — Shaw  v.  Tracy, 
95  Mo.  531,  8  S.  W.  434. 

But  where  the  tenant  is  only  a  ten- 
ant from  month  to  month  and  his  land- 
lord expressly  claims  the  possession  as 
his  own,  the  landlord  is  the  proper 
one  to  be  named  as  defendant.  City 
of  Napa  v.  Howland,  87  Cal.  84,  25 
Pac.  247. 

Though  a  tenant  be  in  actual  oc- 
cupancy, if  his  landlord  claims  the  pos- 
session as  his  own  and  notifies  the 
plaintiff  that  he  will  defend  it,  he  be- 
comes a  joint  tort  feasor  with  the  ac- 
tual occupancy  and  may  be  sued  as 
such.  Finnegan  V.  Carraher,  47  N.  Y. 
493;  Abeel  v.  Van  Gelder,  36  N.  Y. 
513.  So,  too,  where  the  landlord  be- 
ing approached  on  the  subject  misleads 
the  prospective  plaintiff  into  suing  him 
as  the  actual  occupant.  Edwards  v. 
Farmers  F.  Insurance  &  L.  Co.,  21 
Wend.  (N.  V.)  467. 

Lodger. — A  lodger  who  claims  no  in- 
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Whether  or  not  others  may  intervene  or  may  subsequently  be  joined 
as  defendants  is  considered  hereinafter.61 

b.  Under  Statute  or  Rule  of  Court.  — A  statutory  provision  very 
commonly  obtaining  especially  where  code  procedure  prevails  is  that, 
"if  the  premises  for  which  the  action  is  brought  are  actually  occupied 
by  any  person,  such  actual  occupant  must  be  named  as  defendant  in 
the  declaration;  if  they  are  not  so  occupied,  the  action  must  be 
brought  against  some  person  exercising  acts  of  ownership  on  the 
premises  claimed  or  claiming  title  thereto  or  some  interest  therein  at 
the  commencement  of  the  suit."62  In  those  jurisdictions  having  this 
or  similar  statutes,  the  actual  occupant  is  a  necessary  party,63  if  the 
premises  are  actually  occupied.64     Whether  or  not    others    may    or 


terest  in  the  possession  or  the  premises 
(in  this  case  a  father  living  with 
his  son,  who  managed  the  farm  and 
claimed  it)  is  not  properly  named  as 
defendant  in  ejectment.  Webber  v. 
Webber,  1  D.  Chip.  (Vt.)  215. 

Guardian  and  Ward. — A  possession 
of  a  guardian  is  no  such  occupancy  by 
his  minor  wards  as  to  authorize  that 
they  be  made  defendants  in  ejectment. 
Spitts  v.  Wells,  18  Mo.  468. 

Ejectment  for  a  Church. — Ejectment 
for  a  church  should  be  brought  against 
the  corporation,  if  the  church  be  claim- 
ed by  an  incorporated  religious  body, 
or  against  the  congregation,  if  it  be 
unincorporated,  and  not  against  the 
trustees  as  such.  Lucas  v>.  Johnson,  8 
Barb.  (N.  Y.)  244.  Compare  Van 
Deuzen  v.  Trustees  of  Presbyterian 
Congregation,  3  Keyes  (N.  Y.)  550. 

61.  See  infra,  III,  B,  4  and  III,  C. 

62.  In  Canada  the  following  rule  is 
stated:  The  following  and  not  others 
may  be  named  as  defendants:  The 
person  in  possession,  or  any  person  en- 
titled to  defend  the  possession,  or,  if 
the  land  be  vacant,  any  person  assert- 
ing a  right  to  the  land  or  to  the  pos- 
session of  it.  Burnham  v.  Jones,  32  U. 
C.  Q.  B.   (Can.)   83. 

63.  Klink  v.  Cohen,  13  Cal.  623  (the 
"terre-tenant"  or  party  in  possession 
is  a  necessary  party) ;  Hoyt  v.  South- 
ard, 58  Mich.  432,  25  N.  W.  385  (even 
though  as  to  the  actual  occupant,  the 
plaintiff  has  previously  recovered  in 
ejectment) ;  Lockwood  v.  Drake,  1  Mich. 
14. 

One  of  a  Number  of  Occupants. — The 
statute  requiring  the  suit  to  be  brought 
against  the  occupant,  if  any,  does  not 
compel  the  plaintiff  to  name  all  the  oc- 
cupants as  defendants.  As  to  those 
sued,  it  is  not  good  plea  to  allege  the 

Vol.  VII 


non-joinder  of  the  other  occupants.  Glos 
v.  Patterson,  204  111.  540,  68  N.  E.  443. 

Occupancy  by  Caretaker. — The  ac- 
tual occupant  is  the  proper  party  de- 
fendant, but  one  may  be  an  occupant 
within  this  rule  as  to  an  occupancy 
held'  by  a  servant  or  caretaker,  but  not 
as  to  an  occupancy  of  a  tenant.  Hawk- 
ins v.  Reiehert,  28  Cal.  534. 

While  the  ordinary  rule  is  that  a 
mere  servant  or  caretaker  is  not  such 
an  occupant  as  to  subject  him  to  be 
named  as  defendant,  this  is  subject  to 
exception  where  the  employer  is  not 
amenable  to  suit.  King  v.  La  Grange, 
61  Cal.  221. 

A  servant,  if  he  lives  on  the  land, 
is  an  actual  occupant  and  should  be 
named  defendant;  if  he  does  not  live 
on  the  land  but  merely  cultivates  it, 
he  is  not  an  occupant  and  his  employer 
is  properly  sued  as  the  one  who  exer- 
cises acts  of  ownership  on  the  prem- 
ises. Shaver  v.  M'Graw,  12  Wend. 
(N.  Y.)   558. 

Pastor  of  an  Incorporated  Church. 
A  clergyman  who  preaches  in  a  church 
as  the  pastor  of  an  incorporated  con- 
gregation is  not  properly  made  a  de- 
fendant under  the  practice  requiring 
the  occupant  to  be  the  defendant.  Chin- 
iquy  v.  Catholic  Bishop  of  Chicago,  41 
111.  148. 

64.  Mere  acts  of  trespass  committed 
on  the  lands  by  a  third  person  do  not 
make  them  occupied  lands,  so  as  to 
prevent  suit  against  a  hostile  claimant 
and  without  making  the  third  person 
a  defendant.  Clark  v.  Hall,  19  Mich. 
356. 

If  the  evidence  fails  to  show  that 
the  land  was  actually  occupied,  re- 
covery against  one  claiming  title  there- 
to will  not  be  set  aside.  Burchard  v. 
Roberts,  70  Wis.  Ill,  35  N.  W.  286. 
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should  be  joined  or  may  intervene  is  discussed  later  in  this  article.05 
As  to  unoccupied  lands,  two  classes  may  be  named  as  defendants, 

(1)  those  exercising  acts  of  ownership  on  the  premises  claimed,66  and 

(2)  those  claiming  title  to  the  premises  or  some  interest  therein;" 
but  for  one  to  fall  within  the  second  of  these  classes,  the  interest 
claimed  by  him  must  be  such  as,  if  it  were  valid,  would  carry  with 
it  a  right  of  possession,  and  for  one  merely  to  claim  a  lien  or  charge 
against  the  premises  does  not  subject  him  to  the  action.68 

Lt  should  also  be  kept  in  mind  that  the  indirect  effect  of  those 
statutes  or  rules  of  court  which  prevail  in  some  jurisdictions  and  make 
a-n  admission  of  possession  by  the  defendant  at  the  commencement  of 
the  suit  a  condition  precedent  to  the  filing  of  any  defense  to  the 
merits69  is  to  give  the  plaintiff  the  benefit  of  naming  any  adverse 
claimant  as  defendant;  though  he  be  not  an  occupant.  While  in 
such  cases  the  plaintiff  would  nominally  fail  in  his  suit  if  the  defend- 
ant were  to  disclaim,  still  he  would  have  gained  his  main  object 
(of  settling  the  title)  by  having  caused  the  defendant  to  renounce  his 
title  solemnly  in  judicio.70  Hence,  from  a  practical  standpoint,  it  may  be 
said,  as  to  those  jurisdictions,  that  any  one  may  be  named  as  defendant 
whose  actual  or  supposed  adverse  claim  the  plaintiff  desires  to 
extinguish. 

3.    Joinder  of  Defendants.  —  The  common-law  rule  is  that  if  two 


The  Missouri  statute  authorizes  suit 
against  the  holder  of  an  adverse  tax 
title  to  vacant  lands,  but  if  any  part 
of  the  tract  be  occupied,  the  holder 
of  the  tax  title  is  not  suable  under 
this  statute  even  as  to  the  vacant 
parts.  Callahan  V.  Davis,  103  Mo.  444, 
15  S.  W.  433. 

65.  See  III,  B,  3  and  4  and  III,  C. 

66.  Under  Virginia  Code,  §2726, 
authorizing  ejectment  as  to  unoccupied 
lands  against  "some  person  exercising 
ownership  thereon  or  claiming  title 
thereto,"  the  action  is  properly 
brought  against  one  who  has  had  the 
land  surveyed  and  has  paid  the  taxes 
thereon.  Lvnchburg  Cotton  Mills  V. 
Rives,  112  Va.  137,  70  S.  E.  542. 

Constructive  Possession. — In  Califor- 
nia constructive  possession  (i.  e.,  acts 
of  a  possessory  nature  asserted  and 
maintained  as  to  the  property  without 
personal  occupancy")  is  sufficient  to  sub- 
ject the  possessor  to  being  named  as 
defendant  in  ejectment.  Bell  v.  Foxen, 
42  Fed.   755. 

67.  Converse  v.  Dunn,  166  in.  25, 
46  N.  E.  747;  Whiteley  v.  Whiteley, 
110  Mich.  556,  68  N.  W.  241. 

Effect  of  Recording  Deed  to  the 
Land. — To  record  a  tax  deed  to  the 
land  and  claim  an  interest  under  it 
subjects    the    holder    thereof    to     suit. 


Tillotson  v.  Webber,  96  Mich.  144,  55 
N.  W.  837;  Heinmiller  v.  Hatheway,  60 
Mich.  391,  27  N.  W.  558. 

Apparent  Hostile  Ownership. — If  one 
who  according  to  the  public  records  is 
the  owner  of  the  hostile  title  fails  to 
disclaim  his  apparent  title  when  ap- 
proached on  the  subject  by  the  plaintiff, 
he  is  properly  sued,  though  he  has  in 
fact  divested  himself  of  all  adverse 
claim  through  an  unrecorded  convey- 
ance to  a  third  person.  Boardman  v. 
Saunders,  126  Mich.  293,  85  N.  W.  737. 

In  Wisconsin. — Prior  to  adoption  of 
chapter  152  of  Wisconsin  Laws.  1901, 
as  to  unoccupied  lands  one  could  not 
be  sued  as  an  adverse  claimant,  though 
so  far  as  the  record  disclosed  he  held 
the  adverse  title  if  he  had  in  fact 
conveyed  away  his  title  to  another  by 
an  unrecorded  conveyance  (Webster  v. 
Pierce,  108  Wis.  407,  83  N.  W.  839), 
but  that  statute  changes  the  former 
rule  and  authorizes  the  action  "against 
the  person  in  whom  the  [adverse]  title 
appears  of  record  in  the  office  of  the 
register  of  deeds"  and  makes  the 
judgment  binding  on  all  persons  hold- 
ing under  him  (Stephenson  v.  Doolit- 
tle,  123  Wis.  36,  100  N.  W.  1041). 

68.  Pier  v.  Fond  du  Lac.  38  Wis.  470. 

69.  See  infra,  V.  C,  1.  b. 

70.  See  infra,  V.  C,  3. 
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or  more  are  in  possession  of  the  plaintiff's  tract,  he  may  proceed 
against  them  all  as  joint  defendants;  but  each  has  the  privilege  of 
defending  only  to  the  extent  of  his  possession  or  claim,  and  to  have 
the  judgment  moulded  accordingly.71  Unless  the  statute  requires  all 
the  occupants  to  be  joined  the  plaintiff  has  the  option  of  proceeding 
against  any  one  or  more  of  them.72 


71.  Bannerman  v.  Dewson,  17  U.  C. 
C.  P.   (Can.)   257. 

"In  the  action  of  ejectment  a 
plaintiff  will  not  be  allowed  to  join 
in  one  suit  several  and  distinct  par- 
cels, tenements  or  tracts  of  land  in 
possession  of  several  defendants,  each 
claiming  for  himself.  But  he  is  not 
bound  to  bring  a  separate  action 
against  several  trespassers  on  his  single 
separate  and  distinct  tenement  or  par- 
cel of  land.  As  to  him  they  are  all 
trespassers,  and  he  cannot  know  how 
they  claim  whether  jointly  or  severally; 
or,  if  severally,  how  much  each  one 
claims,  nor  is  it  necessary  to  make 
such  proof  in  order  to  support  his  ac- 
tion. Each  defendant  has  a  right  to 
take  defence  specially  for  such  portion 
of  the  land  as  he  claims,  and  by  doing 
so  he  necessarily  disclaims  any  title 
to  the  residue  of  the  land  described 
in  the  declaration;  and  if  on  the  trial 
he  succeeds  in  establishing  his  title 
to  so  much  of  it  as  he  has  taken  de- 
fence for.  and  in  showing  that  he  was 
not  in  possession  of  any  of  the  re- 
mainder disclaimed,  he  will  be  entitled 
to  a  verdict.  He  may  also  demand  a 
separate  trial,  that  his  case  may  not  be 
complicated  or  impeded  by  the  issues 
made  with  others  or  himself  made  liable 
for  costs  unconnected  with  his  sep- 
arate litigation."  Greer  v.  Mezes,  24 
How.  (U.  S.)  268,  16  L.  ed.  661. 

Title  Same — Occupancies  Distinct. — A 
number  of  defendants  in  ejectment  may 
be  joined  where  the  plaintiff's  title  is 
the  same  as  to  all  of  them,  although 
their  occupancies  may  be  separate  and 
distinct.  Jackson  v.  Andrews.  7  Wend. 
(N.  Y.)  152,  22  Am.  Dec.  574;  Need- 
ham  v.  Branson,  27  N.  C.  426,  44  Am. 
Dec.  45. 

Separate  Leases. — Where  a  number 
of  persons  by  separate  leases  occupy 
the  plaintiff's  house,  they  are  as  to 
him  joint  trespassers,  and  he  may  join 
them  all  as  defendants  in  one  suit. 
Pearce  v.  Ferris,  10  N.  Y.  280. 

72.  Joinder  Under  Statute  in  Il- 
linois.— The  Illinois  statute  (Starr  & 
Curtis  Ann.   St.  p.   1609)    requires  the 
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suit  to  be  brought  against  the  actual 
occupant  as  to  occupied  lands,  but 
provides  that  "all  other  persons  claim- 
ing title  or  interest  to  or  in  the  same 
way  may  be  joined  as  defendants." 
It  is  held  that  as  to  occupied  lands 
the  actual  occupant  is  a  necessary  party 
and  is  the  only  necessary  party,  but 
that,  at  the  plaintiff's  option,  all  other 
persons  asserting  title  hostile  to  the 
plaintiff's  may  be  joined  as  defendants 
whether  in  privity  with  the  actual  oc- 
cupant or  not.  South  Park  Comrs.  v. 
Gavin,  139  111.  280,  28  N.  E.  826;  Glos 
v.  Swanson,  227  111.  179,  81  N.  E.  386. 
If  there  is  more  than  one  actual  oc- 
cupant, the  plaintiff,  upon  making  any 
one  of  them  a  defendant,  may  join 
as  defendants  adverse  claimants  with- 
out joining  also  the  other  actual  oc- 
cupants. Glos  v.  Patterson,  204  111. 
540,  68  N.  E.  443. 

Joinder  Under  Statute  in  Michigan. 
While  it  is  proper  under  the  Michigan 
statutory  practice  to  join  as  defendants 
all  who  occupy  the  premises  whether 
jointly  or  by  separate  occupation,  still 
the  suit  will  not  fail  for  non-joinder 
if  the  plaintiff  in  suing  one  who  is  in 
possession,  neglects  to  join  one  who 
holds  separate  possession  of  a  part  of 
the  premises.  Hendricks  v.  Rasson,  42 
Mich.   104,  3   N.   W.   281. 

Joinder  Under  Code  in  New  York. 
"The  language  [of  the  code]  is  hardly 
open  to  the  reading  that  all  the  oc- 
cupants must  be  sued  in  one  action. 
Undoubtedly  the  plaintiff  may  make 
every  occupant  a  defendant  in  his  ac- 
tion; but  I  do  not  think  he  is  obliged 
to  do  so  by  the  code."  An  omitted 
occupant  may  claim  the  right  to  join 
himself  as  a  defendant,  but  the  de- 
fendants who  are  sued  cannot  success- 
fully plead  the  omission.  Hennessey 
v.  Paulsen,  147  N.  Y.  255,  41  N.  E. 
516. 

The  Rule  in  Arkansas. — In  Arkansas 
under  Kirby's  Digest,  §6011,  it  is  prop- 
er where  the  defendant  in  possession 
sets  up  that  he  claims  only  an  un- 
divided interest  as  tenant  in  common 
with    others,    that    these    co-tenants   be 
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In  some  states  there  is  a  statutory  requirement  that  the  landlord 
shall  be  joined  as  defendant  where  the  actual  occupant  holds  as  his 
tenant  ;T3  in  others,  it  is  permissible,  but  not  compulsory,  to  join  him.7* 

Where  code  procedure  has  been  adopted,  the  commonly  prevailing 
rule  is  that  as  to  any  single  tract  (i.  e.,  as  to  any  one  contiguous  ex- 
tent of  land  held  by  the  plaintiff  by  a  single  title)  all  occupants  may, 
and,  to  bind  them,  should  be  joined  as  defendants,  though  they  hold 
separate  portions  under  distinct  and  separate  claims  or  titles;  but, 
though  the  lands  claimed  by  the  plaintiff  may  be  contiguous,  they  do 
not  constitute  a  single  tract,  within  this  rule,  if  he  holds  the  portions 
by  separate  titles;  and  a  single  action  cannot  be  brought  therefor 
against  the  separate  occupants  of  the  different  portions.75 


also    made    defendants.      Westmoreland 
r.   Plant.   89   Ark.   147,   116   S.   W.   188. 

Claimants  to  Cherokee  Indian  Lands. 
Under  Mansf.  Dig.  §4940  (Ind.  T.  Am. 
St.,  1899,  §3145)  where  suit  is  brought 
against  claimants  to  citizenship  in  the 
Cherokee  Nation,  whose  claims  have 
been  disallowed,  all  third  persons  who 
claim  an  interest  in  the  premises  under 
contract  with  such  claimants  should  be 
joined  as  defendants  in  an  action 
brought  for  the  recovery  of  the  lands. 
Hargrove  r.  Cherokee  Nation,  4  Ind. 
Ter.  129,  69  S.  W.  823. 

73.  Though  the  Vermont  statute  (see 
Pub.  Stat.,  1906,  §1842)  provides  that 
ejectment  "shall  in  all  cases  be  brought 
as  well  against  the  landlord,  if  there 
be  any,  as  well  as  against  the  tenant 
in  possession  of  the  premises;"  and 
makes  the  non-joinder  a  cause  for 
abatement,  it  is  held  that  if  the  con- 
tract of  tenancy  is  in  parol,  or,  if  writ- 
ten, is  unrecorded  and  the  plaintiff 
has  no  knowledge  of  it,  it  is  not  cause 
for  abatement  that  the  landlord  is  not 
joined.  Paris  v.  Bartlett,  19  Vt.  639. 
This  statute  has  in  contemplation  the 
relation  of  landlord  and  tenant  in  the 
technical  sense.  While  the  plaintiff 
may  join  as  defendants  with  the  oc- 
cupant all  persons  who  sustain  the  re- 
lation to  him  of  landlord  as  that  term 
is  generally  used  in  ejectment  practice 
(see  infra,  III,  B,  4),  that  is,  "all  par- 
ties to  the  title  under  and  subsidiary  to 
which  the  possession  is  held,"  he  is 
not  obliged  to  join  any  such  unless 
they  are  landlords  in  the  strict  and 
technical  sense.  Marvin  v.  Dennison, 
20  Vt.  662. 

74.  Bower  v.  Cohen,  126  Ga.  35,  54 
8.  V.  f  18:  Harkey  v.  Houston,  65  N.  C. 
137    (under  the  Code  Civ.  Proc.) 

The  person  in  possession  is  primarily 


a  necessary  party,  but  if  he  is  a  tenant, 
his  landlord  may  be  joined  with  him; 
and  where  the  landlord  alone  is  made 
defendant,  the  suit  is  not  void;  and 
if  later,  without  timely  objection,  the 
person  in  possession  is  also  made  a 
defendant,  no  further  point  can  be 
made  as  to  his  not  being  originally 
joined.  Farrand  v.  Kavanaugh,  132 
Mich.  436,  93  N.  W.  1083.  So,  too, 
though  the  tenant  in  possession  is  not 
joined  at  all,  the  non-joinder  is  waived 
if  the  defect  is  not  timely  taken  ad- 
vantage of.  Clason  V.  Baldwin,  129 
N.  Y.  183,  29  N.  E.  226.     . 

In  California  it  is  now  provided  by 
Code  Civ.  Proc,  §379,  that  as  to  "real 
property  which  at  the  time  of  the  com- 
mencement of  the  action  is  in  posses- 
sion of  a  tenant,  the  landlord  may  be 
joined  as  a  party  defendant"  (this  pro- 
vision having  been  added  to  modify 
the  rule  laid  down  in  former  decisions 
denying  the  right  to  join  the  landlord). 
Oakland  Gas  Light  Co.  v.  Dameron,  67 
Cal.  663,  8  Pae.  595.  See  also,  Moore 
l?.  Moore  (Cal.,  not  officially  reported). 
34  Pac.  90,  where  it  is  held  that  the 
landlord  of  any  one  in  possession  of  a 
part  of  the  premises  is  properly  joined 
as  defendant. 

No  Severable  Controversy  Under  Re- 
moval Statutes. — The  plaintiff  in  eject- 
ment has  the  right  to  join  the  tenant 
in  possession  by  lease  and  his  lessor, 
in  the  same  suit;  and  neither  has  such 
a  severable  controversy  as  to  authorize 
a  removal  of  the  case  on  his  part  to 
the  federal  court.  City  of  Cleveland 
v.  Cleveland  C.  C.  &  St.  L.  E.  Co.,  147 
Fed.  171,  77  C.  C.  A.  467.  But  see 
Mitchell  v.  Smale,  140  U.  S.  406,  11 
Sup.  Ct.  819,  35  L.  ed.  442. 

75.  Lewis  v.  Hinson,  64  S.  C.  571, 
43  S.  E.  15. 
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The  rule  which  commonly  prevails  in  those  jurisdictions  where 
mesne  profits  are  recoverable  in  the  action  is  that  the  occupants  of 
distinct  and  separate  portions  of  the  plaintiff's  tract  must  be  separate- 
ly sued,76  though  an  exception  to  this  rule  is  usually  allowed  where  the 
separate  occupants  hold  under  a  common  title.77 

Husband  and  Wife.  —  If  husband  and  wife  live  together  on  the 
premises,  and  she  makes  no  claim  to  the  premises  herself,  the  oc- 
cupancy is  the  husband's,  and  not  hers;  and  she  should  not  be  named 
as  a  defendant.78 

If  the  law  in  the  particular  .jurisdiction  gives  possession  of  the 
wife's  realty  to  her  husband,  and  they  reside  together  on  land  claimed 
in  her  right,  he  is  considered  as  the  occupant  and  should  be  so  sued.79 
If  the  law  does  not  give  the  husband  possession  of  his  wife's  realty, 
and  they  live  together  on  land  colorably  claimed  by  the  wife,  she 
should  be  named  as  a  defendant  ;80  aliter,  if  she  has  no  separate  estate 


If  the  defendants  occupy  separate 
parcels  they  may  secure  separate  trials 
by  making  a  timely  demand  therefor. 
Dillaye  v.  Wilson,  43  Barb.  (N.  Y.) 
261. 

In  North  Carolina  the  plaintiff  may 
treat  a  number  of  contiguous  tracts  as 
a  single  tract  and  bring  suit  against  all 
the  occupants  jointly;  but  the  trial 
judge  in  his  discretion  may  allow  the 
different  occupants  to  sever  and  try 
separately.  Bryan  v.  Spivey,  106  N.  C. 
95,  11  S.  E.  510. 

76.  Where  two  persons  occupy  sep- 
arate parcels  of  the  tract  claimed  by 
the  plaintiff,  though  they  are  tenants 
under  the  same  landlord,  they  should 
be  sued  separately,  and  if  sued  to- 
gether may  plead  the  misjoinder  and 
cause  the  plaintiff  to  elect  as  to  which 
one  of  them  he  will  continue  his  suit 
against.  However,  the  misjoinder  is 
immaterial  except  so  far  as  the  ques- 
tion of  damages  and  mesne  profits  is 
concerned  and  if  the  plaintiff  obtains 
no  judgment  as  to  these  things  any 
error  of  the  court  in  permitting  the 
misjoinder,  over  objection,  is  harmless. 
Sutton    v.   Casseleggi.   77   Mo.   397.   407. 

77.  The  Georgia  rule  is:  "Where 
several  defendants  in  ejectment  claim 
separate  parcels  of  land,  under  distinct 
titles,  and  they  do  not  sustain  the 
relation  of  landlord  and  tenant  to 
each  other,  a  joint  action  cannot  be 
maintained  against  them."  Civ.  Code, 
1910,  §5578;  Wood  v.  McGuire,  17  Ga. 
303. 

The  Michigan  statute  (3  Com  p.  L. 
§10.  973)  provides  that  if  the  action 
is  against  several  defendants,  and  it 
appears   that   they   hold  from   the   same 
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source  the  plaintiff  shall  have  judg 
ment  against  all  of  them,  but  the  jury 
shall  find  against  them  separately  to 
the  extent  of  their  respective  occupan 
cies;  if  they  do  not  hold  from  the  same 
source  the  plaintiff  shall  elect  as  to 
which  of  them  he  will  proceed  and 
shall  give  the  others  a  verdict 
in  their  favor.  It  is  held,  under  this 
statute,  that  all  titles  "identical  in 
origin"  are  of  a  common  source,  and 
that  vendor  and  vendee  in  a  parol 
executory  contract  of  sale  so  hold. 
Townsend  v.  Kreigh,  133  Mich.  243,  94 
N.  W.  732,  97  N.  W.  46,  98  N.  W. 
388. 

Washington. — If  the  defendants  are 
in  joint,  possession  they  are  properly 
sued  jointly,  and  the  contractual  rela- 
tionships as  among  themselves  as  to 
how  they  should  hold  is  immaterial. 
Murray  v.  Briggs,  29  Wash.  245,  69 
Pac.  765. 

78.  Von  Schrader  v.  Taylor,  7  Mo. 
App.  361;  Johnson  v.  Donaldson,  17 
R.  I.   190,   20  Atl.  932. 

79.  Bouton  v.  Pippin,  192  Mo.  469. 
91  S.  W.  149;  Wilson  V.  Garaghty,  70 
Mo.  517;  Bledsoe  v.  Simms,  53  Mo. 
305. 

In  Texas,  it  is  held  that  if  husband 
and  wife  live  together  on  the  land  her 
possession  is  his  possession,  and  that 
she  need  not  be  joined  in  order  to  be 
bound  by  the  judgment,  though  she  col- 
orably claims  the  property.  Evans  v. 
Marlow  (Tex.  Civ.  App.),  149  S.  W. 
347. 

80.  Ala.— Betz  v.  Mullin,  62  Ala. 
365.  Ga. — Jefferson  v.  Hartley,  81  Ga. 
716.  9  S.  E.  174.  Mich.— Savles  r. 
Curtis,    45    Mich.    279,    7    N.    W.     909. 
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in  the  land,  since  the  possession  is,  in  law,  the  possession  of  the  hus- 
band.81 

If  the  wife  apart  from  her  husband  commits  a  disseizin  on  her 
own  account  she  is  subject  to  suit  in  ejectment  therefor.82 

4.  Right  of  "Landlords"  To  Intervene  and  Defend.  —  At  com- 
mon law  it  was  the  duty  of  a  tenant  in  possession,  when  sued  in 
ejectment,  to  notify  his  landlord  and  by  statutory  enactment83  the 
landlord  was  permitted  to  defend  with  or  for  his  tenant.  In  the  case 
of  Fairclaim  v.  Shamtitle81  Lord  Mansfield  announced  the  construc- 
tion that  the  word  "landlord"  should  be  held  to  include  "every  per- 
son whose  title  is  connected  to  or  consistent  with  the  possession  of 
the  occupier,  and  which  would  be  divested  or  disturbed  by  any  claim 
adverse  to  such  possession."  This  right  of  the  landlord  to  cause  him- 
self to  be  made  a  defendant  is  very  generally  recognized  in  America  ;80 


N.  Y.— Danihee  v.  Hyatt,  151  N.  Y. 
493.  45  N.  E.  939,  affirming  same  case, 
81  Hun  238,  30  N.  Y.  Supp.  707;  Stewr 
art  v.  Patrick,  68  N.  Y.  450  (where 
husband  and  wife  claimed  under  a  deed 
giving  them  a  joint  estate).  W.  Va. 
Bushong  v.  Eec'tor,  32  W.  Va.  311,  9 
S.  E.  225. 

Michigan  Homesteads. — Where  hus- 
band and  wife  together  occupy  lands  col- 
orably  claimed  by  the  wife,  both  should 
be  made  defendants.  If  the  land  be  her 
homestead  land,  he  has  the  right  to 
occupy  it  with  her;  and  she  has  the 
right  to  permit  him  to  do  so;  her  title 
and  right  in  this  respect  cannot  be  dis- 
turbed by  a  judgment  against  the  hus- 
band alone.  Hence,  in  such  a  case 
the  action  should  be  against  the  two 
.iointlv.  Kalkes  v.  Storms,  93  Mich. 
480,  53  N.  W.  622;  Gibbs  v.  O'Neal, 
85  Mich.  633,  48  N.  W.  696;  Haddy  v. 
Tobias,  85  Mich.  326,  48  N.  W.  499; 
Sessions  17.  Sherwood,  78  Mich.  234,  44 
N.  W.  263;  Hodson  v.  Van  Fossen,  26 
Mich.  68. 

81.  Kose  v.  Bell,  38  Barb.  (N.  Y.) 
25. 

82.  Von  Schrader  v.  Taylor,  7  Mo. 
App.  361,  the  husband  being  joined 
as  a  party  pro  forma. 

Where  the  husband  is  insane  and 
the  wife  withholds  the  possession  and 
claims  the  right  to  do,  she  is  a  proper 
party  defendant.  Bensieck  V.  Cook,  110 
Mo.  173,  19  S.  W.  642. 

83.  Act  of  Geo.  II,  ch.  19,  §13. 

84.  Fairclaim  v.  Sham  Title,  3  Burr. 
1290,  97  Eng.  Eeprint  837. 

85.  Ala. — Banks  v.  Speers,  117  Ala. 
264,  23  So.  64;  Morris  v.  Beebe,  54 
Ala.  300.  Ga.— Bower  v.  Cohen,  126 
Ga.  35,  54  S.  E.  918;  Redwine  r.  Brown, 
10  Ga.  311.       HI.— Stribling  v.  Pretty- 


man,  57  111.  371;  Williams  v.  Brunton. 
8  111.  600.  Mo.— Mann  v.  Doerr,  222 
Mo.  1,  121  S.  W.  86;  Shaw  v.  Tracy, 
95  Mo.  531,  8  S.  W.  434;  Sutton  V. 
Casseleggi,  77  Mo.  397,  407.  N.  Y. 
Pulen  v.  Reynolds,  22  How.  Pr.  353. 
N.  C— Harkey  v.  Houston,  65  N.  C. 
137.  R.  I.— Grundy  v.  Hadfield,  16  R.  I. 
579,  18  Atl.  186.  Va.— Mitchell  v. 
Baratta,  17  Gratt.  445. 

The  landlord  will  not  be  permitted 
to  defend  alone  unless  the  tenant  neg- 
lects to  appear,  but  will  be  made  joint 
defendant  with  him.  Jackson  ex  dem. 
Thompson  V.  Stiles,  1  Cow.  (N.  Y.) 
134. 

Under  Missouri  St.,  §2386,  "the  per- 
son through  whom  the  defendant  claims 
title  to  the  premises  may,  on  motion, 
be  made  a  co-defendant."  Hill  v.  At- 
terbury,   88  Mo.  114. 

How  Far  the  Landlord  May  Demand 
the  Right. — Not  every  one  claiming  to 
be  a  landlord  can  demand  the  right 
to  defend;  and  one  who  claims  an 
inconsistent  title  is  not  to  be  consid- 
ered as  a  landlord.  "Where,  however, 
no  such  inconsistency  appears,  or  the 
relation  of  landlord  and  tenant  sub- 
sists^ unless  the  effect  of  the  applica- 
tion is  to  cause  unreasonable  delay,  the 
Act  of  the  Assembly  [adopting  the 
common-law  rule  in  substance]  is  to 
be  taken  as  mandatory,  not  merely  per- 
missive .  .  .  The  refusal  of  this 
right  [of  one  to  appear  and  defend  as 
landlord]  in  a  proper  case,  is,  there- 
fore, assignable  as  error."  Bell  v. 
Caldwell,  107  Pa.  46. 

An  application  by  a  landlord  to  be 
allowed  to  intervene  and  defend  is 
properly  refused,  however,  if  the  land- 
lord   has    been    guilty    of   unreasonable 
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and  the  courts  very  generally  have  followed  Lord  Mansfield 's  con- 
struction.86 However,  when  the  landlord  comes  in  to  defend,  this  does 
not  authorize  the  tenant  in  possession  to  have  himself  dismissed  from 
the  suit,  over  objection.87 

And  where  local  statute  does  not  require  a  joinder  of  the  landlord 
in  a  suit  against  his  tenant,  the  latter  cannot  compel  the  plaintiff  to 
make  the  landlord  a  party.88 

The  appearance  of  the  landlord  as  a  party  should  be  entered  of 
record,  after  being  allowed  upon  notice  to  the  parties,  aud  thereafter 
he  is  such  a  party  that  the  tenant  (the  prime  defendant)  cannot  con- 
trol the  proceedings  to  his  prejudice.89 

C.     Intervening   Parties. —  The   common-law   rule   is   that   third 


delay  in  making  it.  Stafford  v.  Wheel- 
er,  93   Pa.   462. 

Landlord  Confined  to  Defenses  Open 
to  Tenant. — Landlord  allowed  to  inter- 
vene takes  the  case  as  he  finds  it  and 
can  set  up  no  defense  not  open  to  orig- 
inal defendant.  Whissenhunt  v.  Jones, 
80  N.  C.  348. 

Where  Different  Persons  Claim  To 
Be  the  Landlord.— If  the  plaintiff  and 
a  third  party  each  claims  himself  to 
be  the  landlord  of  the  defendant,  the 
court  should  let  the  latter  in  as  a 
party,  that  this  controversy  may  be 
tried  in  the  case.  Rollins  v.  Rollins,  76 
N.   C.   264. 

86.  Ga.— Bower  v.  Cohen,  126  Ga. 
35,  54  S.  E.  918.  111.— Stribling  v. 
Prettyman,  57  111.  371;  Williams  v. 
Brunton,  8  III.  600.  N.  J.— Den  ex 
drm.  Van  Cleve  v.  Green,  20  N.  J. 
L.  171. 

One  who  asserts  that  he  holds  title 
by  reason  of  having  purchased  at  fore- 
closure of  a  mortgage  executed  by  the 
defendant  should  be  allowed  to  "inter- 
vene and  defend,  whether  he  in  fact 
stands  in  this  relation  is  a  matter  to 
be  settled  on  the  trial.  Keathly  v. 
Branch,   84  N.  C.  202. 

Construing  the  common-law  rule,  it 
is  held  that  the  privity  of  interest 
which  authorizes  one  to  intervene  as 
a  landlord  must  exist  at  the  time  the 
suit  is  filed,  or  the  one  offering  to  de- 
fend will  not  be  permitted  to  do  so 
over  objection.  Den  v.  Shupe,  13  N. 
J.  L.  66. 

The  Alabama  statute  which  allows 
landlords  to  defend  in  ejectment,  is 
merely  declaratory  of  the  common  law 
and  the  word  "landlord"  will  be  con- 
strued, as  at  common  law,  as  referring 
not  only  to  those  standing  in  the  tech- 
nical  relation   of  landlord,   but   also   to 
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all  other  persons  claiming  title  con- 
sistently with  the  original  defendant 
or  having  a  right  of  entry  against  him 
under  the  relation  of  title  existing  be- 
tween them.  Faulkner  v.  Jones  & 
Leith,  12  Ala.  165. 

The  Court  of  Appeals  of  Maryland, 
following  the  common  law  and  con- 
struing Lord  Mansfield's  language  in 
Fairclaim  r.  Shamtitle,  3  Burr.  1290, 
97  Eng.  Reprint  837,  held  that  where 
the  plaintiff  merely  claimed  the  inter- 
est formerly  owned  by  the  defendant 
as  tenant  in  common  with  a  number 
of  others,  these  co-tenants  could  not 
over  the  plaintiff's  objection  be  ad- 
mitted to  defend  as  they  did  not  stand 
in  any  such  relation  to  the  undivided 
interest  in  controversy  as  to  be  con- 
sidered as  landlords  of  the  original  de- 
fendant within  even  the  most  exten- 
sive common-law  definition  of  that 
term.  Mink's  Lessee  v.  McNamee,  30 
Md.   294. 

87.  The  court  may  allow  the  land- 
lord to  defend  with  the  tenant  or  for 
the  tenant,  but  cannot,  over  the  plaint- 
iff's objection  permit  him  to  be  sub- 
stituted as  defendant  in  lieu  of  the 
tenant.  Merritt  v.  Thompson,  13  111. 
716. 

Though  under  the  Alabama  statute 
(Code  of  1S96,  §1534)  the  tenant  in 
possession  when  sued  may  compel  his 
landlord  to  appear  and  defend  his  title; 
it  is  not  the  intention  of  the  law  that 
he  himself  shall  thereby  be  dismissed 
from  the  suit  and  the  landlord  sub- 
stituted as  sole  defendant  in  his  stead. 
McClendon  v.  Equitable  Mortgage  Co., 
122   Ala.   384,   25   So.   30. 

88.  Simms  v.  Richardson,  32  Ark. 
304. 

89.  Button  r.  Warschauer,  21  Colo. 
609,  82  Am.  Dec.  765. 
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persons  who  claim  title  hostile  to  both  the  plaintiff  and  the  defendant 
should  not  be  allowed  to  intervene.90  Many  courts  now  allow  any 
one  claiming  in  any  wise  consistently  with  the  defendant  to  inter- 
vene.91 

In  those  jurisdictions  where  equitable  defenses  may  be  filed,  or 
equitable  relief  may  be  granted  in  ejectment  cases,  all  necessary  parties 
to  the  granting  of  the  equitable  relief  should  be  joined  in  the  suit.92 

D.  Substitution  of  Parties.  —  The  question  as  to  who  should  be 
substituted  in  ejectment  for  a  party  who,  pending  the  suit,  dies,93  or 
otherwise  becomes  incapacitated,94  is  one  governed  generally  by  the 
same  rules  as  apply  to  actions  in  general,  taken  in  connection  with 
the  substantive  laws  as  to  descents  and  transmissions  of  title.9* 
IV.  VENUE.  —  Ejectment  being  a  local  action96  the  suit 
should  be  brought  in  the  county  where  the  land  lies,97  irrespective 


90.  Ark.— Files  v.  Watt,  28  Ark. 
151.  Ky.— Buford  v.  Gain.es,  6  J.  J. 
Marsh.  34.  Md. — Mink's  Lessee  v.  Mc- 
Namee,  30  Md.  294.  N.  C— Colgrove 
v.   Koonce,   76   N.   C.   363. 

Compare  Bell  r.  Caldwell,  107  Pa. 
46. 

Controversy  as  to  Different  Tract. 
No  intervention  by  a  third  person  for 
the  purpose  of  settling  a  controversy 
between  him  and  the  plaintiff  as  to 
a  different  tract  will  be  allowed.  Rose- 
crans   V.   Ellsworth,  52  Cal.  509. 

91.  Under  Kansas  Gen.  St.,  §4909, 
which  provides  that  "when  in  any  ac- 
tion for  the  recovery  of  real  or  per- 
sonal proper!}-  any  person  having  an 
interest  in  the  property  applies  to  be 
made  a  party,  the  court  may  order  it 
done,"  where  a  party  offers  to  inter- 
vene in  ejectment  it  is  not  sufficient 
for  him  merely  to  allege  that  he  has 
some  interest  in  the  land;  but  he  must 
make  it  appear  from  allegations  of 
fact  that  he  has  such  a  direct  and  im- 
mediate interest  in  the  matter  in  liti- 
gation that  he  would  either  gain  or 
lose  by  the  direct  legal  operation  and 
effect  of  the  judgment.  Howe  v.  Meri- 
wether,  172   Fed.  868,  97  C.  C.  A.  2SS. 

In  North  Carolina,  under  the  code 
procedure,  where  the  wife  asserts  an 
independent  title  or  possessory  right 
in  herself  she  has  the  right  to  inter- 
vene in  an  action  of  ejectment  brought 
against  her  husband.  Tavlor  v.  Apple, 
90  N.  C.  343;  Cecil  v.  Smith,  81  N.  C. 
285. 

One  claiming  to  be  joint  owner  with 
the  defendant  (his  application  being 
duly  verifiea)  should  be  let  in  as  a 
defendant.  Lytle  c.  Burgin,  82  N.  C. 
301. 


92.  Ga. — Rust  v.  Woolbright,  54  Ga. 
310.  Mo.— Seiberling  v.  Tipton,  113 
Mo.  373,  21  S.  W.  4.  N.  C— Ten 
Broeck  v.  Orchard,  74  N.  C.  409.  Tex. 
Waggoner  v.  Tinney,  102  Tex.  254,  115 
S.  W.  1155.  Wash. — Johnston  v.  Gerry, 
34  Wash.  524,  76  Pac.  258,  77  Pac. 
503.  See  also  the  titles  "Equity  Jur- 
isdiction and  Procedure;"  "Interven- 
tion." 

93.  See  the  titles  "Abatement,  Pleas 
of;"    "Parties." 

94.  If  pending  the  suit  the  defend- 
ant (a  railway  company)  is  put  in  the 
hands  of  receivers,  they  are  proper  but 
not  nccessarv  parties.  San  Antonio  & 
A.  &  P.  R.  Co.  v.  Euby,  80  Tex.  172, 
15  S.  W.  1040. 

95.  See  local  statutes. 

96.  See  supra,  I,  C,  5. 

97.  Ala. — Gager  v.  Gordon,  29  Ala. 
341.  Ga. — Jones  v.  Mc Watty,  85  Ga. 
212,  11  S.  E.  554.  Me.— Martin  c. 
Martin,  51  Me.  366.  Term. — Gorham  v. 
Jones,  11  Humph.  353. 

Where  Land  Is  Put  in  New  County 
Pending  Suit.— If  after  the  suit  is  filed 
the  laud  is  transferred  to  another  coun- 
ty by  the  creation  of  a  new  county, 
or  a  change  of  county  lines,  the  case 
must  be  tried  in  the  county  to  which 
the  land  is  transferred.  Kelly  v.  Tate, 
43  Ga.  535. 

In  the  Federal  Courts. — In  the  fed- 
eral courts  the  action  is  to  be  brought 
in  the  district  where  the  land  lies, 
and  the  jurisdiction  of  the  court  to 
try  it  there  is  not  divested  because 
neither  the  plaintiff  nor  the  defendant 
reside  in  that  district.  Elk  Garden  Co. 
r.  Thayer  Co.,  179  Fed.  556.  Compare 
Northern    Indiana    E.    Co.    V.    Michigan 
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of  the  question  as  to  whether  the  defendant  resides  there    or    not.08 

As  to  tracts  divided  by  county  lines,  the  common-law  rule  is  that 
a  separate  suit  should  be  brought  in  each  county,89  but  nowadays  it 
is  commonly  provided  by  statute  that  the  suit  for  the  entire  tract,  so 
situated,  may  be  brought  in  either  county.1 

Venue  is  subject  to  be  changed  in  ejectment  cases,  as  in  other  cases 
at  law.2 

V.  PLEADINGS  AND  SERVICE.  — A.  Declaration  or  Com- 
plaint.—1.  Generally.  —  As  to  the  mode  in  which  the  plaintiff 
shall  bring  his  action:  Code  pleading,  of  course,  deals  specifically 
with  this  subject,  and  it  is  in  force  in  a  number  of  states.3  In  a  few 
states  the  fictitious  form  of  the  action  is  still  employed,  but  even 
in  these,  the  pleader  lias  the  option  of  proceeding  under  special 
statutory  forms  or  regulations.4  In  certain  other  jurisdictions  the 
fictions  in  the  action  have  been  abolished,  but  in  other  respects  the 
pleadings  are  adaptations  of  the  old  procedure.  Whether  the  plaintiff 
shall  proceed  by  petition  and  process,  or  by  summons  and  complaint 
or  declaration,  or  otherwise,  depends  upon  the  particular  system  in 
vogue  in  each  jurisdiction.5 

2.    In  the  Fictitious  Form.  —  The  common-law  (i  e.,  the  fictitious) 


Central  R,  Co.,  15  How.  (U.  S.)  233,  14 
L.    ed.    674. 

98.  Doll  v.  Feller,  16  Cal.  432. 

99.  Tennessee,  etc.  B.  Co.  v.  East 
Alabama  E.  Co.,  75  Ala.  516;  Sowder 
V.  McMillan's  Heirs,  4  Dana  (Ky.)  436; 
Hord  v.  Walker,  5  Litt.  (Ky.)  22,  15 
Am.  Dee.  39. 

1.  Ga.  Civ.  Code,  1910,  §6539;  Brown 
v.  Anderson.  90  Ind.  93. 

2.  See  the  title  "Change  of  Venue." 

3.  As  to  sufficiency  of  declarations 
..nd  complaints  in  states  having  code 
procedure,  see  the  title  "Declaration 
and  Complaint." 

4.  The  fictitious  form  of  ejectment 
was  not  abolished  in  Georgia  by  the 
adoption  of  a  system  of  rational  plead- 
ing. Georgia  Iron  &  Coal  Co.  v.  Al- 
lison, 116  Ga.  444,  42  S.  E.  794;  Brew- 
ster v.  Wooldridge,  100  Ga.  305,  28 
S.  E.  43.  That  it  is  still  employed 
also  in  Alabama  and  in  Delaware,  see 
the  recent  cases  of  Tennessee,  etc.  E. 
Co.  v.  Wise.  159  Ala.  632,  49  So.  253, 
and  Doe  ex  dem.  Townsend  t*.  Eoe 
(Del.).  80  Atl.  352. 

5.  By  merely  prescribing  a  form  in 
which  the  action  may  be  brought,  the 
legislature  does  not  cut  off  the  use  of 
other  modes  of  procedure  not  prohibited 
in  the  practice  of  the  state.  Brewster 
r.  Wooldridge,  100  Ga.  305,  28  S.  E. 
43;  Lawe  v.  Hyde,  39  Wis.  345. 
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Reference  to  Examples  of  Different 
Forms. — For  the  common-law  forms  in 
use  in  England  in  the  early  portion  of 
the  last  century,  see  Appendix  _  to 
Adams,  Ejectment.  A  form  very  sim- 
ilar to  the  original  form  and  used  about 
fifty  years  ago  in  Georgia  is  set  forth 
in  the  report  of  the  facts  prefacing  the 
decision  in  Cody  v.  Quarterman,  12  Ga. 
386.  The  fictitious  form  as  now  used 
in  that  state  has  been  shorn  of  much 
of  its  ancient  verbosity.  Examples  are 
to  be  seen  in  Powell's  Actions  for 
Land,  §429,  et  seq. 

A  form  of  complaint  under  the  op- 
tional statutory  practice  in  Alabama  is 
to  be  seen  in  the  report  of  the  case  of 
Jackson  V.  Tribble,  156  Ala.  480,  47 
So.  30.  The  fictitious  form  as  used 
there  is  described  in  Tennessee  C.  &  I. 
E.  Co.  v.  Wise,  159  Ala.  632,  49  So. 
253.  An  example  of  the  declaration 
as  used  in  the  practice  in  Virginia  and 
West  Virginia  (where  the  fiction  has 
been  abolished,  but  the  pleading  fol- 
lows the  common-law  form  in  some- 
what close  analogy)  is  shown  in  Kern- 
ble  V.  Herndon,  28  W.  Va.  524.  A  dec- 
laration under  the  Maine  practice  is 
copied  in  People's  Nat.  Bank  v.  Nicker- 
son,  106  Me.  502,  76  Atl.  937.  A 
declaration  in  the  form  employed  in 
Tennessee  is  to  be  found  in  Wetraore 
V.  Eymer,  169  TJ.  S.  115,  18  Sup.  Ct. 
293,  42   L.   ed.   682. 
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method  of  instituting  the  action  is  as  follows :  The  prosecutor  of  the 
action  files  a  declaration  in  the  name  of  a  fictitious  plaintiff  (usually 
John  Doe),!  against  a  fictitious  defendant  (usually  Richard  Roe),7 
which,  on  its  face  is  an  action  of  trespass  in  ordinary  form,  just  as 
if  the  fictitious  plaintiff  were  really  suing  the  fictitious  defendant  for 
damages  for  ejecting  him  from  premises  which  he  (the  feigned 
plaintiff)  held  by  lease  from  a  named  lessor.  The  declaration  is  signed 
by  the  attorney  representing  the  real  plaintiff.  Attached  to  this,  is 
a  notice,  signed  with  the  name  of  the  fictitious  defendant,  addressed 
to  the  real  defendants,  informing  them  of  the  filing  of  the  suit  and 
warning  them  to  appear  and  defend  the  action.8  This  notice  which 
is  served  upon  the  defendants  together  with  a  copy  of  the  declaration 
operates  somewhat  as  if  it  were  a  summons  or  process.9 

The  declaration  may  contain  any  number  of  counts  in  each  of 
which  the  nominal  plaintiff  sues  for  the  same  act  of  trespass  (the 
wrongful  ouster)  but  varies  the  details  of  his  case  by  alleging  a  lease 
from  a  different  person  or  combination  of  persons.10 

Allegations  of  Demise  and  Entry. —  In  each  count  of  the  fictitious 
declaration,  demise  and  entry  must  be  stated;  i.  e.,  an  allegation 
that  on  a  designated  day  the  lessor  whose  title  is  sued  on  in  the 
count  demised  or  leased  the  premises  to  the  fictitious  plaintiff  for  some 
assumed  unexpired  term  of  years  and  that  the  fictitious  plaintiff  was 
put  into  possession  thereunder.11  The  pleader  may  feign  for  this  pur- 
pose any  lease  consistent  with  his  client's  legal  rights  and  within  the 
scope  of  his  legal  powers,12  but  no  lease  may  be  feigned  which  is  im- 
possible or  would  not  support  the  fictitious  plaintiff's  supposed  cause 
of  action.13    Thus,  no  demise  should  be  laid  in  the  name  of  a  person 


6.  The  fictitious  name  John  Den  was 
commonly  employed  in  New  Jersey  and 
sometimes  in  North  Carolina.  For  ex- 
ample, 'see  Den  ex  dem.  Hancock  v. 
Fen,  24  N.  J.  L.  544,  and  Hargrove 
v.  Powell,  19  N.  C.  97.  In  the  early 
New  York  practice  "Jackson"  was  al- 
most uniformly  named  as  the  fictitious 
plaintiff.  It  is  not  uncommon  to  find 
other  fictitious  names  in  the  reports. 

7.  Eichard  Fen  is  usually  named  as 
fictitious  defendant  when  John  Den  is 
named  as  fictitious  plaintiff.  Other 
names  such  as  Badtitle,  Xotitle,  etc., 
are  not  uncommon  in  the  early  reports 
both  in  England  and  in  America. 

8.  This  notice  should  be  signed  by 
the  casual  ejector,  but  an  irregular 
signing  of  it,  as,  for  example,  by  the 
lessor  or  some  other  person,  will  not 
vitiate  it;  but  a  total  failure  to  sign 
will.  Tennessee,  etc.  R.  Co.  v.  Wise, 
159   Ala.  632,  49  So.  253. 

9.  Tennesson,  etc.  "R.  Co.  r.  Wise, 
159  Ala.  632,  49  So.  253;  Adams,  Eject- 
ment *229,  et  seq. 


10.  In  Croft  v.  Doe  ex  dem.  Thorn- 
ton, 125  Ala.  391,  28  So.  84,  is  an  ex- 
ample of  a  declaration  laying  demises  in 
the  names  of  both  executor  and  heirs  at 
law  of  the  same  person,  severally,  in 
order  to  take  advantage  of  the  situation 
irrespective  of  whether  the  executor's 
right  to  sue  under  the  will  was  perfect 
or  not.  The  court  in  allowing  this 
practice  said:  "It  is  also  well  under- 
stood that  in  an  action  of  ejectment 
the  plaintiff  may  recover  by  showing 
the  legal  title  to  be  in  any  one  of  the 
persons  in  whom  a  demise  is  laid."  Eto- 
wah Co.  v.  Carlisle,  127  Ala.  663,  29  So. 
7.     See  also  Adams,  Ejectment,  *211. 

11.  "The  demise  stated  in  the  dec- 
laration is  the  title  upon  which  the 
plaintiff  is  supposed  to  enter."  Adams, 
Ejectment,  *208. 

12.  As  to  what  demises  from  other 
persons  are  consistent  with  the  client's 
rights  and  within  the  scope  of  his  legal 
powers,  see  III,  A,  3. 

13.  "The  claimant  may  feign  any 
lease   consistent    with    his    legal    rights 
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who    is    dead    at    the    time    of    the    commencement    of    the    suit.14 

The  date  of  the  alleged  demise  may  be  stated  as  of  any  day  sub- 
sequent to  the  accrual  of  the  lessor's  right  of  entry.15 

As  the  lessors  are  the  real  plaintiffs  in  the  substantial  view  of  the 
action,10  they  should  be  set  forth  by  name  and  not  merely  described 
by  words  of  designation.17 

Allegation  of  Ouster.  —  The  demise  and  entry  having  been  duly 
alleged,  an  allegation  of  the  ousting  of  the  fictitious  plaintiff  by  the 
fictitious  defendant  follows,  together  with  allegations  of  damage.  The 
date  of  the  ouster  need  not  be  specifically  set  forth.18 

3.  Under  Statutory  Procedure.  —  While  in  most  states  the  fictitious 
form  of  the  action  is  no  longer  used,  the  statutory  provisions  on  the 
subject  in  many  of  them  require  the  plaintiff  to  allege  in  substance 
that  he  was  in  possession  of  the  premises  on  a  named  day  after  his 
title  accrued.  This  allegation  is  commonly  referred  to  as  "the 
demise."19     In  this,  as  in  the  fictitious  form,  it  is  material  that  the 


and  within  the  scope  of  his  legal  pow- 
ers; but  when  feigned  and  when  ad- 
mitted [under  the  consent  rule]  it  is 
to  be  tested  by  the  same  rules  as 
if  actually  made  and  produced."  Den 
v.  McShane,  13  N.  J.  L.  35. 

However,  if  the  lessor  is  entitled 
to  the  possession  but  is  merely  pro- 
hibited by  some  statutory  regulation 
from  leasing  out  the  property  to  an- 
other, the  court  will  not  permit  the  de- 
fendant to  invoke  the  statutory  regula- 
tion to  invalidate  the  merely  feigned 
lease  assumed  in  favor  of  the  fictitious 
plaintiff.  Wilson  v.  Arentz,  70  N.  C. 
670. 

14.  Roberts  v.  Tift,  136  Ga.  901,  72 
S.  E.  234;  Head  r.  Driver,  79  Ga.  179, 
3  S.  E.  621;  Watson  v.  Tindall,  24  Ga. 
494,  71  Am.  Dec.  142;  Skipper  v.  Len- 
non,  44  N.  C.  189. 

Date  of  Commencing  Suit  and  Not 
Alleged  Date  of  Demise  Controlling. — If 
the  court  could  not  look  beyond  the 
fiction  for  the  purpose  of  controlling 
the  action,  a  demise  from  a  person  who 
was  alive  at  the  date  of  the  alleged 
demise  but  who  died  between  that  time 
and  the  institution  of  the  action  would 
be  sufficient,  but  as  the  object  in  allow- 
ing the  fiction  is  to  allow  the  plaintiff 
to  try  his  title  and  right  of  entry,  as 
of  date  the  suit  is  brought,  it  is  the 
practice  to  test  the  sufficiency  of  the 
feigned  lease  for  many  purposes  as  if 
it  were  made  on  the  day  the  suit  was 
begun.  As  to  the  procedure  where  it 
appears  that  the  sole  alleged  lessor  was 
dead  at  the  commencement  of  the  ac- 
tion,  see   Roberts   v.   Tift,   13G   Ga.   901, 
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72  S.  E.   234;   MeLenan  v.  McLeod,  70 
N.   C.   364. 

15.  Den  r.  McShane,  13  N.  J.  L.  35. 
See  also  infra,  V,  A,  3. 

Demise  on  Day  Title  Accrues. — The 
demise  may  be  laid  on  the  same  day 
the  lessor's  right  of  entry  accrues  as 
it  will  be  assumed  that  the  lease  was 
made  at  a  subsequent  hour  of  that  day. 
Den  ex  dem.  Obert  v.  Bordine,  20  N. 
J.   L.   394. 

Demise  of  Heir  Before  Death  of  An- 
cestor.— The  common-laW  rule  was  that 
if  a  demise  of  the  heir  at  law  was  laid 
and  it  appeared  that  on  the  day  named 
the  ancestor  was  still  living  the  demise 
would  not  support  a  recovery,  but  after 
issue  joined  this  defect  is  cured  by 
the  statute  of  jeofails.  Winn  v.  Cole's 
Heirs,  Walk.  (Miss.)  119;  Whittington 
V.  Christian,  2  Rand.   (Va.)   353. 

16.  See  supra,  III,  A,  3. 

17.  An  alleged  demise  from  one  as 
the  attorney  in  fact  of  the  heirs  of  a 
deceased  person  is  defective  for  not 
naming  the  lessors  with  requisite  defi- 
niteness.  Taylor  v.  Gilkerson,  4  Bibb 
(Ky.)    410. 

Mere  descriptio  personae,  or  surplus- 
age, may  be  disregarded.  Thus  a  de- 
mise laid  in  the  name  of  "A  for  the 
use  of  B"  will  be  treated  as  the  in- 
dividual demise  of  A.  Brooking  v. 
Dearmond,  27   Ga.  58. 

18.  See  Adams,  Ejectment,  *222. 
See  also  infra,  V,  A,  3. 

19.  Schoonmaker  v.  Doolittle,  118 
111.   605,  8   N.   E.   839. 

An  allegation  that  the  plaintiff  was 
"seized  in  fee"  is  sufficient  and  equiv- 
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date  named  should  be  some  day  after  the  accrual  of  the  plaintiff's 
right  of  entry.20 

Ouster  or  disseizin  is  also  to  be  alleged,  and  should  be  stated  as  of 
a  time  subsequent  to  the  alleged  demise.21 

Under  the  practice  in  some  of  the  states  the  declaration  may  con- 
tain a  number  of  counts  in  the  names  of  diverse  plaintiffs,  in  analogy 
to  the  practice  under  the  fictitious  form — plaintiffs  taking  the  place 
of  lessors.22 

4.  Description  of  the  Premises.  —  a.  Generally.  —  Whatever  be 
the  form  in  which  the  action  is  brought,  each  count  must  contain  a 
description  of  the  premises  sued  for.23 


alent  to  an  allegation  of  the  plaintiff's 
possession.  Nicholson  v.  Villepigue 
(S.  C),  74  S.  E.  506. 

20.  A  very  common  statutory  re- 
quirement (first  adopted  in  New  York) 
is  that  the  plaintiff  must  allege  that 
he  was  possessed  of  the  premises  on 
a  day  specified,  "which  shall  be  after 
his  title  accrued."  Under  this  require- 
ment, while  the  plaintiff  need  not  show 
that  his  title  and  right  of  entry  ac- 
crued on  the  precise  day  laid,  he  can- 
not recover  unless  he  did  in  fact  have 
it  at  that  time.  D.  C. — Crandall  V. 
Lynch,  20  App.  Cas.  73.  111.— Holt  v. 
Bees,  44  111.  30;  Wood  v.  Morton,  11 
111.  547.  Mich. — Newell  v.  McLarnev, 
49  Mich.  232.  13  N.  W.  529.  N.  Y. 
Siglar    v.    Van   Kiper,   10   Wend.   414. 

If  adverse  possession  is  relied  on 
as  title  by  the  plaintiff  the  date  of 
the  demise  should  be  alleged  as  of  some 
day  after  the  completion  of  the  stat- 
utory period.  Schoonmaker  v.  Doo- 
little,  118  111.  605,  8  N.  E.  839. 

21.  Crandall  v.  Lynch,  20  App.  Cas. 
(D.  C.)   73. 

While  the  ouster  should  be  alleged 
to  be  subsequent  to  the  demise,  the  day 
on  which  it  occurred  need  not  be 
stated  and  if  the  declaration  recite 
(as  is  the  usual  form)  that  afterwards 
on  a  named  date  the  eviction  occurred, 
the  term  "afterwards"  is  controlling, 
and  any  particular  date  also  given  will 
be  treated  as  immaterial  surplusage. 
Woodward  v.  Brown,  13  Pet.  {XJ.  S.) 
1,  10  L.  ed.  31;  Armstrong  v.  Jackson, 
1  Blackf.   (Ind.)   210,  12  Am.  Dec.  225. 

Allegation,  How  Construed. — Where 
the  demise  lays  a  date  and,  following 
the  form,  it  is  further  alleged  that  "the 
said  plaintiff  being  so  possessed,"  the 
defendant  on  a  later  date  entered  and 
ejected  him,  the  allegation  will  lie  con- 
strued   as    meaning    that    the    plaintiff 


was  in  possession  on  both  dates.  Schoon- 
maker v.  Doolittle,  118  111.  605,  8  N.  E. 
839. 

Technical  Language  Not  Required. 
An  ouster  or  disseizin  must  be  alleged; 
but  the  use  of  these  technical  words 
themselves  is  not  required.  Any  word 
which  adequately  conveys  the  same  spe- 
cific notion  will  be  sufficient.  Boberts 
v.   Xiles,  95   Me.   244,   49   Atl.   1043. 

Special  Demurrers  Necessary  To  Urge 
Objection  to  Lack  of  Specific  Date. 
Though  the  declaration  does  not  aver 
a  particular  day  on  which  the  ouster 
occurred,  still  if  the  year  and  month 
be  given,  the  omission  of  the  day  is 
not  a  fatal  defect,  but  is  such  a  defect 
as  can  be  reached  only  by  special  de- 
murrer.    Parr  v.  Van  Horn,  3S  111.  226. 

22.  Under  the  New  York  statutory 
practice  in  force  in  1836  under  which 
the  practice  in  ejectment  as  it  former- 
ly existed  was  retained,  except  that 
the  fictitious  names  were  no  longer  to 
be  used  (a  practice  adopted  and  still 
retained  in  several  other  states),  it  was 
held  that  under  analogy  to  the  older 
practice,  the  declaration  might  contain 
any  number  of  counts  in  the  separate 
names  of  diverse  plaintiffs  and  that  no 
joint  count  on  their  parts  was  required, 
nor  was  any  allegation  of  joint  in- 
terest or  joint  injury  necessary.  Smith 
v.  Dewey,  15  Wend.  (N.  Y.)   601. 

A  count  under  the  statutory  form  of 
complaint  in  the  nature  of  ejectment  al- 
lowed in  Alabama  is  wholly  bad  and 
should  be  stricken  out  where  it  con- 
tains nothing  but  a  description  of  the 
land  and  the  parties.  Lovelace  r. 
Montgomery  &  E.  B.  Co.  (Ala.),  56  So. 
711. 

23.  The  complaint  itself  must  con- 
tain an  adequate  description  of  the 
premises.  It  is  not  sufficient  that  an 
adequate    description    of     the     premises 
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The  courts,  in  their  rulings  upon  what  particularity  and  definite- 
ness  of  description  are  requisite,  have  periodically  swung  back  and 
forth  between  two  extremes.  In  the  early  stages  of  the  remedy,  great 
certainty  and  particularity  were  required;  a  little  later  a  relaxation 
set  iu,  and  the  time  came  when  the  courts  of  England  allowed  greatest 
generality;  however,  before  the  beginning  of  the  nineteenth  century, 
a  turn  had  been  taken  in  the  opposite  direction.24  In  the  early  days 
of  the  American  courts,  they  were  for  the  most  part  disposed  to  en- 
force a  somewhat  strict  rule  in  this  respect,  but  in  recent  years  they 
have  evinced  a  marked  tendency  toward  greater  liberality.25  Reason- 
able and  convenient  certainty  is  still  required.20 

The  present  most  commonly  accepted  test  of  sufficiency  of  descrip- 
tion is  that  the  land  sued  for  should  be  so  described  in  the  declaration 
that,  in  the  event  of  a  recovery,  an  officer  charged  with  the  execution 
of  a  writ  of  possession  containing  that  description,  would  know  there- 
from what  land  it  was  his  duty  to  put  the  plaintiff  in  possession  of.27 
The  description  should  likewise  be  definite  enough  to  enable  the 
parties  to  form  an  accurate  issue  as  to  the  ownership  of  the  land,28 


appears  in  a  copy  of  the  deed  contained 
in  an  exhibit.  Liggett  v.  Lozier,  133 
Ind.   451,  32   N.  E.   712. 

24.  Adams,  Ejectment,   *23. 

25.  "The  strict  rule  of  pleading 
which  formerly  required  exact  accuracy 
in  the  description  of  premises  sought 
to  be  recovered  has,  in  modern  prac- 
tice been  relaxed,  and  a  general  de- 
scription of  the  property  held  to  be 
good.  The  provisions  of  state  statutes 
as  to  the  description  of  premises  by 
metes  and  bounds  have  been  held  to  be 
only  directory,  and  a  description  by 
name  where  the  property  is  well  known 
is  often  sufficient."  Glacier  Mountain 
Sil.  Min.  Co.  v.  Willis,  127  U.  S.  471, 
8  Sup.  Ct.  1217,  32  L.  ed.  172.  See 
also  Barclay  v.  Howell's  Lessee,  6  Pet. 
(U.  S.)    498,  8  L.  ed.  477. 

"It  is  not  required  now,  as  it  seems 
to  have  been  at  one  time,  that  the  de- 
scription should  be  so  certain  that  the 
sheriff  would  be  able  to  know  from 
an  inspection  of  the  record  what  he  is 
to  give  possession  of.  The  rule  now 
is,  that  the  sheriff,  in  executing  the 
writ  of  possession,  must  take  informa- 
tion from  the  plaintiff.  This  informa- 
tion the  plaintiff  gives  at  his  peril,  for 
he  is  a  trespasser  if  he  shows  the  wrong 
land,  and  moreover  the  court  will  in- 
terfere in  a  summary  way  and  restore 
possession  of  what  was  not  recovered." 
Howdashell  v.  Krenning,  103  Va.  30, 
4S  S.  E.  491. 

26.  Hitchcock  v.  Rawson,  14  Gratt. 
(Va.)    520. 
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"The  statute  obviously  does  not  mean 
to  require  any  great  nicety  or  exact- 
ness, and  the  authorities  are  to  the 
same  effect.  .  .  .  They  leave  each 
case  to  be  adjudicated  on  its  individual 
merits."  Convenient  certainty  suffices. 
Rhule  V.  Seaboard  Air  Line  R.  Co.,  102 
Va.   343,   46   S.  E.   331. 

27.  U.  S — Silver  Glacier  Mountain 
Min.  Co.  v.  Willis,  127  U.  S.  471,  8 
Sup.  Ct.  1217,  32  L.  ed.  172.  Cal. 
Hihn  v.  Mangenberg,  89  Cal.  268,  26 
Pac.  968.  Ga.— Williams  v.  Perry,  136 
Ga.  453,  71  S.  E.  886;  Hollywood  Cem- ' 
eterj'  Corp.  v.  Hudson,  133  Ga.  271,  65 
S.  E.  777;  Clark  v.  Knowles,  129  Ga. 
291,  58  S.  E.  841;  Harwell  v. 
Foster,  97  Ga.  264,  22  S.  E.  994. 
Ind.— Collins  v.  Dresslar,  133  Ind.  290, 
32  N.  E.  883;  Cunningham  v.  McCollum, 
98  Ind.  38.  Mass. — Howard  v.  College 
of  the  Holy  Cross,  116  Mass.  117.  Mo. 
Livingston  County  v.  Morris,  71  Mo. 
603.  Va.— Howdashell  v.  Krenning,  103 
Va.  30,  48  S.  E.  491.  Wis.— Off  v.  Hein- 
richs,   124  Wis.   440,   102   N.   W.  904. 

"In  a  suit  for  the  recovery  of  land, 
the  petition  should  describe  the  land 
with  such  accuracy  that,  if  a  general 
verdict  is  found^for  the  plaintiff,  a  writ 
of  possession  may  issue  bashed  on  such 
description."  Simmons  v.  Thompson 
(Ga.),  75  S.  E.  671. 

28.  Off  v.  Heinrichs,-  124  Wis.  440, 
102  N.  W.  904. 

A  Reason  for  This  Rule  Stated. — "A 
defendant  in  ejectment  is  entitled  to 
have    the    premises    claimed     described 
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and  to  permit  the  jury  trying  the  case  to  understand  the  matter  in 
controversy,  and  to  authorize  the  court  to  pronounce  judgment  on 
the  verdict.29 

To  identify  the  premises  or  furnish  the  means  by  which  they  may 
be  identified  is  the  chief  office  of  the  description  required.30 


with  such  particularity  as  that  he  may- 
know  the  boundaries  or  the  premises 
claimed.  This  information  he  is  en- 
titled to  before  he  is  called  upon  to 
file  his  plea  in  order  that  he  may  be 
able  to  determine  whether  he  will  file 
a  plea  and  defend  for  the  whole  prem- 
ises claimed,  or  for  a  part  of  the  same, 
or  suffer  judgment  by  default  generally 
in  the  action."  Stewart  r.  Camden  & 
Amboy  E.  Co.,  33   N.  J.  L.  115. 

29.  The  description  is  not  subject 
to  objection  if  it  is  "sufficient  to  en- 
able the  parties  to  form  an  issue  as 
to  the  ownership  of  the  land,  and  to 
permit  the  jury  trying  the  case  to  un- 
derstand the  matter  in  controversy  and 
to  authorize  the  court  to  pronounce 
judgment  upon  the  verdict."  Latham 
v.  Lindsay,  130  Ky.  669,  113  S.  W. 
878. 

30.  Discussion  of  the  Essentials  of 
the  Description. — "The  object  of  a 
definite  description  is  for  the  purpose 
of  enlightening  the  defendant  as  to 
particular  land  claimed  and  to  furnish 
information  sufficient  to  enable  the 
sheriff  to  put  the  plaintiff  in  posses- 
sion. Johnson  v.  Neville,  65  N.  C.  677. 
However  particular  a  description  may 
be,  it  often  requires  evidence  outside 
of  the  written  description  to  enable 
the  sheriff  to  apply  such  description  to 
the  parcel  of  land  intended,  and  for 
this  purpose  he  may  satisfy  himself 
of  the  identity  of  the  land  by  wit- 
nesses or  on  representations  of  the 
plaintiff  (Sedgwick  &  W.  Trial  of  Title 
to  Land,  §459)  the  important  question 
being  that  the  sheriff  be  able  to  put 
the  plaintiff  in  possession  of  the  land 
in  suit."  Off  v.  Heinrichs,  124  Wis. 
440,  102  N.  W.  904. 

In  Willey  v.  Nichols,  59  Me.  253,  it 
is  said:  "It  is  undoubtedly  true,  that 
in  a  writ  of  entry  [used  in  lieu  of 
ejectment]  the  premises  demanded 
should  be  clearly  described;  and  that 
the  description  ought  to  be  complete 
without  reference  to  any  papers  or  rec- 
ords dehors  the  writ.  But  it  is  well 
settled  that  if  the  description  in  the 
writ  is  of  itself  sufficiently  complete, 
the  addition   of   a   reference   to   a  rec- 


ord or  deed,  or  other  document  (al- 
though a  very  bungling  way  of  plead- 
ing) will  do  no  harm.  And  it  is  also 
well  settled  that  when  land  has  been 
run  out  and  plotted,  and  the  lots  num 
bered,  a  description  of  one  of  these  lots 
may  be  by  reference  to  its  number.  In 
such  cases  the  number  of  the  lot,  for 
the  purpose  of  identification,  becomes 
its  name;  and  may,  upon  inquiry,  be 
as  readily  found,  as  any  one  of  the 
numerous  streets,  which,  in  many 
cities,  are  known  only  by  their  num- 
ber. But  it  is  said  that  the  description 
should  be  so  certain  as  to  enable  the 
officer  to  deliver  seizin  without  refer- 
ence to  any  description  outside  of  his 
precept.  This  is  true  only  in  a  limited 
sense.  Neither  a  parcel  of  land,  nor 
a  person,  can  be  so  described  as  to  pre- 
lude inquiry.  An  officer,  for  instance, 
is  required  to  arrest  some  one  who  is 
a  stranger  to  h?ui.  His  name,  and  resi- 
dence, and  occupation,  will  not  alone 
enable  the  officer  to  find  and  identify 
him.  These  may  be  sufficient  to  enable 
him,  on  inquiry,  to  find  him.  So,  in 
a  writ  requiring  an  officer  to  deliver 
seisin  of  a  parcel  of  real  estate. 
Neither  the  range,  nor  the  number  of 
the  lot,  nor  by  any  other  name  by 
which  it  may  be  known,  will  enable 
the  officer  to  do  so  without  inquiry. 
But  when  a  parcel  of  land  has  been 
run 'Out  and  its  boundaries  marked  up- 
on the  face  of  the  earth,  it  can  as 
readily  be  found  and  identified  by  its 
number,  as  by  any  other  name  of  de- 
scription. Hence  such  a  description 
has  always  been  held  sufficient."  In 
this  case"  the  lands  had  been  divided 
and  numbered  by  commissioners  of  par 
tition  under  decree  of  court  in  another 
case,  and  the  pleader  after  describing 
the  parcels  by  reference  to  the  num- 
bers given  them  in  that  way  also  made 
reference  to  the  decree  itself.  Held, 
that  the  reference  to  the  decree  should 
be  disregarded,  but  that  as  the  lots 
were  known  by  the  number  given  them, 
the  description  was  sufficient." 

Certain  Maxims  of  Description  De- 
clared.— "Some  rules  governing  in  the 
description    of    lands    have    become    so 
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A  number  of  various  methods  of  describing  land  are  recognized  as 
sufficient:  Thus,  to  describe  it  in  terms  of  the  government  survey,31 
or  by  its  commonly  known  name  ;32  or,  if  it  be  in  a  city,  having  a  sys- 
tem of  municipal  notation,  according  to  the  street  number  of  the  lot  ;:!3 
or  by  a  designation  of  fixed  natural  objects  which  outline  its  corners 
and  define  its  boundaries;34  or  by  artificial  monuments  and  boun- 
daries;35 or  by  some  particular  use  to  which  it  is  devoted;30  or  in 


well  settled  as  to  be  regarded  as  legal 
maxims.  It  is  a  settled  rule  that  that 
is  sufficiently  certain  -which  can  be 
made  certain.  A  description  of  real 
estate  is  sufficient  when  the  sheriff, 
with  the  assistance  of  a  surveyor  can 
find  the  real  estate  and  determine  its 
boundaries.  Guy  v.  Barnes,  29  Ind. 
103;  Eeid  r.  Mitchell,  95  Ind.  399; 
Brown  V.  Anderson,  90  Ind.  93.  The 
purpose  of  a  description  is  very  clear- 
ly expressed  in  Eucker  v.  Steelman,  73 
Ind.  396,  and  in  Burrow  v.  Terre  Haute, 
etc.  R.  Co.,  107  Ind.  432,  8  N.  E.  Rep. 
167,  where  it  is  said:  'It  is  not  the 
office  of  a  description  to  identify  the 
land  conveyed  but  to  furnish  the  means 
of  identification.'  "  Collins  v.  Dress- 
lar,  133  Ind.  290,  32  N.  E.  883. 

Description  of  Mining  Claim. — In 
ejectment  for  a  mining  claim  it  is  not 
necessary  to  describe  it  by  legal  sub- 
divisions or  by  metes  and  bounds,  if 
the  description  given  is  sufficient  to 
enable  any  one  familiar  with  the  prop- 
erty to  identify  it.  Bay  State  Mining 
Co.'  v.  Jackson,  27  Colo.  139,  60  Pac. 
573. 

Description  of  Oyster  Beds  Appur- 
tenant to  Riparian  Lands. — In  a  suit 
for  oyster  beds  claimed  to  be  appur- 
tenant to  abutting  lands,  the  lands  of 
the  dominant  estate  must  be  so  de- 
scribed that  the  extent  of  the  servient 
tenement  may  be  ascertained.  Steel- 
man  v.  Laffertv,  112  Va.  494,  71  S.  E. 
524. 

31.  Ala. — Bush  v.  Glover,  47  Ala. 
167;  Rayburn  v.  Elrod,  43  Ala.  700. 
Cal. — Merryman  v.  Kirbv,  13  Cal.  App. 
344,  109  Pac.  635.  111.'— Parr  v.  Van 
Horn,  38  111.  226. 

32.  U.  S. — Glacier  Mountain  Sil. 
Min.  Co.  r.  Willis,  127  U.  S.  471,  8  Sup. 
Ct.  1217,  32  L.  ed.  172.  Cal.— Hildreth 
v.  White,  66  Cal.  549,  6  Pac.  454.  Me. 
Willey  v.  Nichols,  59  Me.  253,  holding 
that  a  number  given  to  a  lot  under  a 
partition  survey  may  become  its  com- 
monly known  name  so  as  to  be  a  means 
of  identification.  Mich. — Seeley  v. 
Howard,   23   Mich.   11,   sufficient   to   de- 
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scribe  the  land  as  such  part  of  a  farm, 
designated  by  its  commonly  known 
name,  as  was  conveyed  by  a  certain 
recorded  deed,  the  date,  parties  and 
place  of  record  of  the  deed  being  given. 
Vermont. — Lang  r.  Clark,  81  Atl. 
625,  holding  that  to  describe  the  land 
asi  being  a  certain  lot  number  in  a 
designated  division  of  a  town  is  suffi- 
cient if  it  appears  that  there  was  a 
lot  commonly  known  by  that  number, 
whether  it  was  so  designated  in  the 
survey  or  not. 

33.  Pritchard  r.  Saunders,  46  Ind. 
App.  334,  91  N.  E.  743;  Flanigen  v. 
City  of  Philadelphia,  51  Pa.  491. 

34.  Howard  v.  College  of  the  Holy 
Cross,  116  Mass.  117;  Off  v.  Heinrichs, 
124  Wis.  440,  102  N.  W.  904. 

If  the  plaintiff  describes  by  refer- 
ence to  natural  objects,  and  it  appears 
on  the  trial  that  a  survey  couid  not  be 
made  of  the  premises  according  to  the 
references  given,  the  plaintiff's  action 
will  fail.  Lane  V.  Abbott,  23  Neb.  489, 
37  N.  W.  82. 

35.  Buesing  v.  Forbes,  33  Fla.  495, 
15  So.  209. 

Reference  to  Monuments  Sufficient. 
Affirmative  Allegation  of  Their  Exist- 
ence Not  Required. — If  description  by 
reference  to  monuments  is  used,  it  is 
not  necessary  for  it  to  be  also  directly 
affirmed  that  these  monuments  exist. 
May  V.  First  Div.  St.  Paul  R.  Co.,  26 
Minn.  74,  1   N.  AV.  584. 

36.  Railroad  Right  of  Way.  —  In 
ejectment  for  a  right  of  way  of  a  rail- 
road, which  had  been  surveyed  out 
about  25  years  before  the  suit  was 
filed,  but  on  part  of  which  the  right 
of  way  had  been  cleared  of  timber, 
and  occupied  by  tracks,  etc.,  it  was 
held  that  as  to  the  part  merely  sur- 
veyed, a  description  by  mere  reference 
to  that  survey  was  insufficient,  as  it 
would  be  presumed  that  after  the  lapse 
of  25  years  all  the  prior  visible  marks 
of  the  survey  had  been  so  obliterated 
as  that  the  extent  of  the  right  of  way 
could  not  be  traced  thereby,  but  as  to 
the  part  cut  out  and  actually  occupied, 
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any  other  such  way  that  a  competent  surveyor,  from  the  data  set  forth, 
could  ascertain  the  exact  limits  of  the  tract.37 

If  the  plaintiff  sues  for  only  a  portion  of  a  body  of  land,  it  is  not 
sufficient  for  him  merely  to  describe  the  whole  body;  he  must  define 
the  particular  part  he  claims.38  Where  the  suit  is  for  all  of  a  tract 
with  the  exception  of  certain  parts  which  the  plaintiff  desires  to  ex- 
clude, the  exclusions  must  be  set  out  with  reasonable  definiteness  and 
certainty.39 

A  description  in  terms  somewhat  general  may  be  aided  and  made 


the  description  was  sufficient.  Ten- 
nessee &  Coosa  E.  Co.  v.  East  Alabama 
E.  Co.,  75  Ala.  516. 

In  a  suit  to  recover  possession  of 
lands  used  as  a  railroad  track,  it  is 
sufficient  to  describe  the  land  as  being 
a  strip  so  many  feet  in  length  running 
from  a  stated  fixed  point  and  being  so 
many  feet  wide,  measured  from  a  point 
in  the  center  of  the  track  and  running 
parallel  with  it.  Louisville  &  N.  E. 
Co.  v.  Taylor,  138  Ky.  437,  128  S.  W. 
325. 

Turnpike  Road. — A  description  of 
the  property  as  being  that  part  of  a 
duly  designed  tract  "on  which  is  lo- 
cated and  constructed  the  turnpike 
road  and  toll  houses"  of  a  named  com- 
pany is  sufficient.  Harrison,  etc.  Turn- 
pike Co.  V.  Eoberts,  33  Ind.  246. 

Homestead  of  a  Named  Person. — The 
description,  "the  former  homestead  (of 
a  named  person  on  a  named  street  in  a 
city)"  is  sufficient  as  against  general 
demurrer.    Bragg  v.  White,  66  Me.  157. 

House  and  Ground  Underneath. — 
"The  house  built  by  the  plaintiff  for 
the  defendant  (on  a  named  farm,  on  a 
generally  designated  portion  of  a  sec- 
tion of  land)  and  the  ground  covered 
thereby,"  is  a  sufficient  description. 
Cunningham  V.  McCollum,  98  Ind.  38. 

Pump-house  Lot. — A  description  of 
the  premises  as  being  the  laud,  in  a 
certain  town  and  county,  upon  which 
the  defendant  had  erected  a  pump- 
house,  is  sufficient.  Carter  V.  C.  &  O. 
E.  Co.,  26   \V.  Va.   644. 

37.  U.  S.— Glacier  Mountain  Sil. 
Min.  Co.  V.  Willis,  127  U.  S.  471,  8  Sup. 
Ct.  1217,  32  L.  ed.  172.  Fla.— Buesing 
V.  Forbes,  33  Fla.  495,  15  So.  209 
("The  declaration  is  sufficient.  Guided 
by  it  a  surveyor  would  have  no  diffi- 
culty  whatever  in  locating  the  land"). 
Ind. — Collins  v.  Dresslar,  133  Ind.  290, 
32  N.  E.  883. 

38.  Crosby  v.  McGraw,   133  Ga.  560, 


66  S.  E.  897;  Hollywood  Cemetery 
Corp.  v.  Hudson,  133  Ga.  271,  65  S.  E. 
777;  Harwell  v.  Foster,  97  Ga.  264,  22 
S.  E.  994;  Boyer  v.  Eobertson,  149  Ind. 
74,  48  N.  E.  7;  Hammond  v.  Stoy,  85 
Ind.  457. 

Examples.  —  Sufficient  Description.  — 
"The  northwest  quarter  of  the  north 
half"  of  a  section  of  land,  designated 
according  to  government  survey — held 
sufficient.  Franco  v.  Allman,  77  Ind. 
417. 

Insufficient  Description. — "A  portion 
of  a  strip  of  land  ten  rods  wide  off 
from  the  west  side"  of  a  duly  desig- 
nated tract  is  insufficient,  as  neither 
the  length  nor  width  of  the  portion 
sued  for  is  stated  or  otherwise  de- 
scribed. White  v.  Hapeman,  43  Mich. 
267,  5  N.  W.  313,  38  Am.  Eep.  178. 

"All  that  part  of  the  east  half  (of 
a  tract  designated  by  section,  township 
and  range)  containing  16  acres" — held 
insufficient.  Livingston  County  v.  Mor- 
ris, 71   Mo.  603. 

Undivided  Interests.  —  Where  the 
plaintiff  sues  for  an  undivided  interest 
in  a  tract  and  simply  describes  that 
interest  as  "her  share"  without  dis- 
closing what  her  share  is,  the  petition 
is  properly  dismissed  on  demurrer  be- 
cause of  its  indefiniteness.  Eoberts  r. 
Haines,  112  Ga.  842,  38  S.  E.  109.  "An 
undivided  eight  part"  of  a  properly 
described  tract  is  adequate  as  descrip- 
tion, even  against  special  demurrer. 
Seeley  v.  Howard,  23  Mich.  11. 

39.  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  586,  14  Sup.  Ct. 
458,  38  L.  ed.  279. 

It  is  permissible  to  describe  the 
premises  as  being  all  of  a  certain  des- 
ignated tract  except  such  portions 
thereof  as  are  embraced  in  "prior  pat- 
ents and  grants"  or  by  other  exclu- 
sions of  a  similar  nature  only  when  the 
exclusions  are  themselves  accurately 
and  definitely  set  forth.  Green  v.  Da- 
vis, 156  Fed.  352,  84  C.  C.  A.  248. 
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sufficient  by  allegations  of  particular  matters,40  or  by  reference  to 
public  records;41  but  if  there  be  a  conflict  between  the  general  and  the 
particular  terms  of  description,  the  general  description  will  yield  to 
the  particular,  if  the  latter  is  sufficient  to  identify  the  premises.42 
However,  an  adequate  general  description  is  not  affected  by  the  ad- 
dition of  other  words  of  particular  description  (such  as  a  statement 
of  the  acreage  of  a  tract)  which  turn  out  to  be  incorrect.43 

Awkwardness  of  language  will  not  vitiate  a  description,  if  by  the 
ordinary  canons  of  construction  a  definite  and  intelligent  meaning 
can  be  had  therefrom.44 

The  description  of  the  premises,  as  given  in  the  declaration,  oper- 
ates to  set  a  maximum  upon  the  extent  of  the  plaintiff's  recovery.45 
If  the  plaintiff  properly  describes  the  tract  he  sues  for,  it  is  not 
necessary  that  he  should  also  accurately  describe  the  particular  por- 
tion thereof,  to  which  the  defendant's  claim  or  possession  extends;40 
and  if  the  plaintiff  is  in  doubt  as  to  the  territorial  extent  of  the  de- 
fendant's claim  he  may  solve  that  doubt  by  making  the  description 
in  his  complaint  broad  enough  to  include  all  possible  disputed 
territory.47 

It  is  a  matter  of  convenience  to  make  the  description  in  the  declara- 
tion conform  verbally  to  description  as  contained  in  the  plaintiff's 
muniments  of  title  ;48  however,  if  the  two  descriptions,  though  in  dif- 
ferent words,  each  adequately  describe  the  same  tract,  the  identity 
of  the  two  may  be  shown  at  the  trial  and  the  apparent  variance  will 
thereafter  amount  to  nothing.49 

b.  Description  To  Show  Venue.50  —  It  is  an  essential  that  the  de- 
scription of  the  premises  should  show  that  they  lie  in  the  state  and 
county  in  which  the  suit  is  brought.51 


40.  Eayburn   V.   Elrod,   43    Ala.   700. 

Where  the  description  of  the  prem- 
ises ascertained  in  the  declaration  gives 
the  length  and  width  of  the  strip  and 
locates  it  as  beginning  at  the  corner 
of  a  lot  indicated  in  terms  of  govern- 
ment survey  and  further  identifies  it 
as  the  strip  "now  being  cultivated" 
by  a  named  person — the  description  is 
sufficient.  Mcintosh  V.  Windham 
(Ala.),  56  So.  1020. 

41.  In  Bragg  t\  White,  66  Me.  157, 
it  is  held  that  a  description  otherwise 
defective  cannot  be  aided  by  reference 
to  the  description  in  certain  publicly 
recorded  deeds,  but  in  Willey  v.  Nich- 
ols, 59  Me.  253,  it  is  held  that,  if  the 
description  is  otherwise  adequate,  ref- 
erence to  public  records,  though  it  can- 
not aid  the  description,  will  do  no 
harm,  as  it  may  be  rejected  as  mere 
surplusage. 

In  describing  a  mining  claim,  in 
ejectment  therefor  under  Ariz.  Eev. 
St.  (1901),  par.  3249,  it  is  sufficient  to 
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give  its  name,  together  with  the  dis- 
trict, county  and  territory  in  which 
it  is  situated  and  to  give  the  book  and 
page  where  the  location  notice  is  re- 
corded in  the  office  of  the  county  re- 
corder. Veronda  v.  Dowdv,  13  Ariz. 
265,  108  Pac.  482. 

42.  Haggin  v.  Lorenz,  15  Mont.  309, 
39  Pac.  285. 

43.  Franco   V.   Allman,   77   Ind.    417. 

44.  Wade  v.  Doyle,  18  Fla.  630. 

45.  Twogood  v.  Hoyt,  42  Mich.  609, 

4  N.  W.  445. 

46.  Speight  V.  Jenkins,  99  N.  C.  143, 

5  S.  E.  385. 

47.  Sayers  v.  Tallassee  Falls  Co., 
167  Ala.  553,  52  So.  892. 

48.  Ashmead  v.  Wilson,  22  Fla.  255. 

49.  Williamson  v.  Mayer,  117  Ala. 
253,  23  So.  3;  Ashmead  v.  Wilson,  22 
Fla.  255. 

50.  See  supra,  IV. 

51.  Minkhart  v.  Hankler,  19  111.  47; 
Leary  v.  Langsdale,  35  Ind.  74. 

Description  Aided   by   Judicial   Cog- 
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c.  Effect  of  Bad  Description.  —  Demurrer  lies  to  the  declaration 
or  complaint  if  the  description  is  not  adequate  ;52  and  if  the  descrip- 
tion is  so  indefinite  or  uncertain  that  no  particular  land  can  be  iden- 
tified therefrom,  no  valid  judgment  can  be  rendered  in  the  plaintiff's 
favor.53  If  the  description  be  by  general  terms  only,  and  the  defend- 
ant demands  a  more  specific  description,  the  court  may  compel  the 
plaintiff  to  give  it.54 

5.  Suing  for  More  Than  One  Tract.  —  It  is  not  objectionable  for 
the  plaintiff  to  sue  in  the  same  count  for  more  than  one  tract,  though 
he  claims  them  by  different  titles,  provided  he  has  been  disseized  as  to 
all  of  them  by  the  same  defendant.55 

6.  Count  for  Mesne  Profits.  —  In  some  states  plaintiff  may  add 
to  his  declaration  a  count  claiming  mesne  profits.56     At  common  law 


nizance. — The  description  must  show 
that  the  land  lies  in  the  county,  but 
if  it  shows  that  it  is  within  the  terri- 
torial limits  of  an  incorporated  town, 
judicially  known  to  be  in  the  county, 
that  is  sufficient.  Martin  v.  Martin, 
51  Me.  366.  Likewise,  where  it  is 
described  as  being  in  a  certain  town 
which  has  been  designated  by  statute 
as  the  county  seat  of  the  county  in 
which  the  suit  is  filed.  Cole  v.  Se- 
graves,  88  Cal.  103,  25  Pac.  1109. 

It  is  not  necessary  for  the  descrip- 
tion to  state  in  so  many  words  that 
the  land  is  in  the  county  in  which  the 
suit  is  filed,  if  from  the  description 
given  of  it  the  court  by  its  judicial 
cognizance  can  see  that  it  is,  as  where 
it  is  described  in  terms  of  the  national 
survey.     Wilcox  v.  Moudy,  82  Ind.  219. 

Reference  to  the  Caption. — The  cap- 
tion of  the  declaration  may  be  looked 
to  as  showing  that  the  lands  referred 
to  are  in  the  state  where,  though  the 
name  of  the  state  is  not  mentioned  in 
the  description  in  the  body  of  the  dec- 
laration, the  county  is  named  and  it  is 
the  same  as  that  stated  in  the  caption 
in  connection  with  the  name  of  the 
state;  thus:  "West  Virginia,  Preston 
County,  ss."'  Kemble  v.  Herndon,  28 
W.  Va.  524. 

Whether  Delinquency  Cured  by  Ver- 
dict.— In  Brown  V.  Anderson,  90  Ind. 
93,  it  is  held  that  the  failure  to  show 
venue  in  the  description  is  cured  by 
verdict.  In  Minkhart  v.  Hankler,  19 
111.  47,  the  contrary  is  held.  See  also 
Leary  v.  Langsdale,  35  Ind.  74,  where 
the  point  was  successfully  urged  by 
motion  in  arrest  of  judgment. 

52.  Ga. — Crosby  V.  McGraw,  133  Ga. 
560.  66  S.  E.  897;'  Hollywood  Cemetery 
Corp.  v.  Hudson,  133  Ga.  271,  65  S.  E. 


777;  Clark  v.  Knowles,  129  Ga.  291, 
58  S.  E.  841.  Ind. — Liggett  v.  Lozier, 
133  Ind.  451,  32  N.  E.  712;  Lenninger 
V.  Wenrick,  98  Ind.  596.  Utah.— Dar- 
ger  v.  Le  Sieur,  9  Utah  192,  33  Pac. 
701. 

53.  Ind. — Boyer  v.  Robertson,  149 
Ind.  74,  48  N.  E.  7.  Ky. — Deweese  v. 
Maxwell,  125  S.  W.  145,  even  though 
plaintiff  alleges  that  he  is  not  able  to 
give  a  more  adequate  description  be 
cause  of  a  mistake  in  his  deed.  Miss. 
Lazar  v.  Caston,  67  Miss.  275,  7  So. 
321.  N.  Y.— Bailey  v.  Twin  Lake 
Assn.,  91  App.  Div.  500,  86  N.  Y.  Supp. 
788.  Va. — Hitchcox  v.  Eawson,  14 
Gratt.  526. 

The  statute  in  Indiana  relating  to 
actions  for  the  recovery  of  land,  in 
prescribing  a  form,  uses  the  words 
"particularly  describing  them,"  i.  e., 
the  premises.  A  declaration  in  which 
the  real  estate  is  described  as  "six 
.  of  lot  number  five,"  etc.,  is 
fatally  defective,  and  the  defect  is  not 
cured  by  verdict.  Unversaw  v.  Myers, 
37  Ind.  487. 

54.  The  procedure  for  the  defendant 
to  pursue  to  compel  the  plaintiff  to 
give  a  more  particular  description  is 
by  "motion  to  make  certain."  Inte- 
gral Quicksilver  Min.  Co.  v.  Altoona 
Quicksilver  Min.  Co.,  75  Fed.  379,  21 
C.  C.  A.  409;  Hammond  v.  Stoy,  85 
Ind.  457.  Or  by  demand  for  a  bill  of 
particulars.  Den  ex  dcm.  Phillips  v. 
Phillips,  21   N.  J.  L.  436. 

55.  Conn. — Hotchkiss  r.  Butler,  18 
Conn.  287.  Me. — Peoples  Nat.  Bank 
V.  Nickerson,  106  Me.  502,  76  Atl.  937. 
N.  J.— Den  v.  Snowhill,  13  N.  J.  L.  23. 

56.  Lopez  v.  Downing,  46  Ga.  120; 
Shadwick    v.    McDonald,    15    Ga.    392; 
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the  rule  was  (except  as  to  the  special  case  provided  for  by  1  Geo.  IV, 
c.  87,  §2 — suit  between  landlord  and  tenant)/'7  and  in  many  states 
now  is,  that  the  plaintiff  must  maintain  a  separate  action  for  them.89 

B.  Service.  —  Under  the  original  fictitious  form  of  the  action, 
since  it  was  impossible  to  serve  process  upon  the  nominal  defendant, 
as  he  was  a  creation  of  the  imagination,  the  practice  was  (and  still 
is,  where  the  fictitious  form  is  used)  to  serve  a  copy  of  the  declaration 
and  the  notice  appended  thereto,  purporting  to  be  given  by  the  ficti- 
tious defendant,  upon  the  real  defendant  or  defendants.50  In  other 
forms  of  the  action,  except  in  so  far  as  special  statutory  provisions 
apply,  the  service  is  made  as  in  other  actions  at  law.60  It  has  been 
held  that,  as  the  action  is  in  personam,  and  not  in  rem,  the  due  process 
clause  of  the  federal  constitution  forbids  rendition  of  judgment  upon 
service  by  publication.01 

C.  Defenses.  —  1.  The  Consent  Rule.02  —  a.  Generally.  —  It 
was  what  is  known  as  the  consent  rule  that  gave  the  fictitious  form 
of  ejectment  its  efficacy  and  made  the  development  of  that  remedy 
as  a  separate  and  distinct  form  of  action  possible.  Under  it  no  person 
is  to  be  admitted  to  defend  unless  he  enters  into  an  agreement  that 
he  will  confess  lease,03  entry,64  and  ouster,65  will  plead  only  "not 
guilty,"  and  will  rely  on  title  alone  at  the  trial.66 


Crockett   v.   Lashbrook,    5    T.   B.    Mon. 
(Ky.)   531,   17   Am.  Dec.   9S. 

In  Massachusetts  where  procedure  by 
■writ  of  entry  ha9  been  so  enlarged  as 
to  make  that  remedy  fulfill  the  former 
functions  of  procedure  by  ejectment, 
a  statute  was  passed  (St.  1904,  c.  448) 
transferring  jurisdiction  of  writs  of 
entry  from  the  superior  courts  to  the 
land  court,  with  right  of  appeal  from 
the  land  court  to  the  superior  court. 
It  was  provided  by  Rev.  Laws,  179, 
relating  to  trials  in  cases  of  writ  of 
entry,  that  if  the  demandant  recovers 
judgment  he  shall  in  the  same  action 
recover  damages  for  rents  and  profits, 
and  the  jury  shall  assess  such  damages 
at  the  same  time.  Held,  that  the  effect 
of  the  two  provisions  is  to  require  the 
demandant  to  proceed  for  his  damages 
for  rents  and  mesne  profits  before  the 
land  court  makes  its  decision  (unless 
the  right  to  present  the  issue  later  be 
expressly  reserved  and  allowad  by  the 
court)  and  that  upon  the  failure  of  the 
demandant  so  to  do  he  loses  the  right 
to  claim  the  damages,  even  though  he 
appeals  the  ease  from  the  land  court 
to  the  superior  court.  Langley  v.  Con- 
Ian    (Mass.),   98   N.   E.   1064. 

57.  Adams,  Ejectment,  *380. 

58.  See   the   title    "Mesne  Profits." 

59.  Tennessee,   etc.  E.   Co.   v.   Wise, 

vol.  vn 


159  Ala.  632,  49  So.  253;  Adams,  Eject- 
ment,  §206. 

Service  With  Notice  Unsigned  Void. 
The  notice  should  be  signed  in  the 
name  of  the  casual  ejector  (the  ficti- 
tious defendant).  If  it  be  signed  in 
the  name  of  the  lessor  or  some  other 
person  interested  in  the  suit,  it  is  ir- 
regular but  the  service  will  not  be 
vitiated.  If  it  is  not  signed  at  all,  it 
fails  as  a  substitute  for  process  and 
the  service  is  nugatory.  Tennessee, 
etc.  R.  Co.  V.  Wise,  159  Ala.  632,  49 
So.   253. 

60.  See  the  title  "Landlord  and 
Tenant. ' ' 

61.  Staffan  v.  Zuest,  10  App.  Cas. 
(D.  C.)  260. 

655.  A  description  of  the  consent 
rule  and  its  operation,  wLth  consider- 
able notice  of  its  history,  is  found  in 
Mount  Pleasant  Cemetery  Co.  v.  Erie 
R.  Co.,  74  N.  J.  L.  100,  65  Atl.  192. 

63.  That  is,  that  a  lease  was  duly 
made  according  to  the  allegation  of 
the  demise  in  the  declaration. 

64.  That  is,  that  the  fictitious  plain- 
tiff duly  entered  into  possession  under 
his  lease. 

65.  That  is,  that  the  nominal  de- 
fendant ousted  the  nominal  plaintiff 
from  the  premises. 

66.  "All    defendants    in    ejectment 
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If  the  person  or  persons  upon  whom  the  declaration  and  notice  are 
served  do  not  enter  into  the  consent  rule,  judgment  by  default  is 
entered  against  the  casual  ejector  (/.  c,  the  fictitious  defendant),  writ 
of  possession  is  issued  and  if  those  served  are  found  in  possession  of 
the  premises  they  are  turned  out ;  otherwise  they  are  not  affected.67 
If  a  number  are  served  and  some  enter  into  the  consent  rule  and  others 
do  not,  judgment  by  default  is  entered  against  the  casual  ejector 
with  stay  of  execution  until  the  suit  is  determined  as  to  those 
defending.08 

After  some  vacillation,  the  courts  of  England  finally  became  fixed 
upon  the  proposition  that  the  confession  under  the  consent  rule  does 
not  relieve  the  plaintiff  of  the  necessity  of  showing  that  his  suit  is 
properly  instituted  in  ejectment  (rather  than  by  some  other  form  of 
redress)  by  showing,  as  a  part  of  his  case,  that  those  he  has  caused 
to  be  served  were  in  possession  of  the  premises  at  the  commencement 
of  the  suit;  and  this  may  be  stated  as  the  common-law  rule  on  the 
subject.69 

In  the  practice  under  the  fictitious  form  in  Georgia  the  consent  rule 
is  never  actually  filed,  but  the  defendant  is  supposed,  in  all  cases,  to 
have  made  the  confession  of  lease,  entry  and  ouster.70 

b.  Special  Consent  Rule.  —  The  consent  rule  normally  extends  to 
the  whole  of  the  tract  described  in  the  declaration;  and  the  defend- 
ant cannot  ordinarily  limit  it.71  However,  for  special  cases  what  is 
known  as  a  special  consent  rule  may  be  allowed  by  the  court.72    Thus, 


are  made  so  by  rule  of  court  and  per- 
mitted to  defend  upon  the  conditions 
set  forth  in  the  consent  rule,  to-wit: 
that  the  defendant  will  confess  lease, 
entry  and  ouster,  plead  not  guilty  and 
on  the  trial  rely  on  the  title  only." 
Price  v.  Carter's  Lessee,  5  Yerg. 
(Tenn.)  302. 

A  description  of  how  the  issue  is 
formed  under  the  consent  rule  is  found 
in  the  charge  to  the  jury  in  Doe  ex 
di  m.  Townsend  v.  Eoe  (Del.;,  SO  Atl. 
352;  see  also  Eoe  (Wright,  tenant)  v. 
Doe    (Del.),   80   Atl.   250. 

67.  Den  ex  dem.  Hancock  v.  Fen, 
24  N.  J.  L.  544. 

Of  course,  in  those  jurisdictions  I 
where  by  statute  the  judgment  in  eject-  I 
ment  is  conclusive  of  the  title,  persons 
who  are  served  but  who  do  not  enter 
into  the  rule  and  defend  will  be  con- 
cluded by  the  default  judgment  as  to 
the    sufficiency  of   the    plaintiff's    title. 

68.  Den    ex.    dem.    Hancock    V.    Fen,  i 
24  N.  J.  L.  544. 

Where  a  number  of  defendants  are 
jointly  sued,  eacb  may  enter  into  a 
separate  consent 'rule,  limiting  his  de- 
fense to  a  designated  portion  of  the 
tract,  and  obtain  separate  trial  thereon. 


Smith  v.   Shackleford,   9    Dana     (Ky.) 
452, 

'69.  Crandall  v.  Lynch,  20  App.  Cas. 
(D.  C.)  73;  Southgate  r.  Walker.  2  W. 
Va.   427;   Adams,   Ejectment,   *277. 

70.  Ga.  Civ.  Code,  1910,  §5585;  Hil- 
liard  v.  Connelly,  7  Ga.  172;  Cumming 
V.  Butler,  6  Ga.  88. 

71.  Wilson  v.  Campbell,  1  Dall.  (U. 
S.)  126,  1  L.  ed.  66;  Newman  v.  Foster, 
3  How.   (Miss.)   383,  34  Am.  Dec.  98. 

72.  In  French  v.  Eobb,  67  N.  J.  L. 
260,  51  Atl.  509,  91  Am.  St.  Eep.  433, 
57  L.  E.  A.  956,  the  court  shows  the 
difference  between  the  general  and  the 
special  consent  rule,  under  the  old 
practice  and  how  that  difference  is 
perpetuated  in  principle  in  the  sub- 
stituted practice,  in  the  following  lan- 
guage: "It  may  be  helpful  to  advert 
to  the  real  nature  of  an  action  in  eject- 
ment. Originally  it  was  designed  to 
recover  only  damages  for  the  wrongful 
ejection  of  the  plaintiff  from  the  pos- 
session of  land  in  which  he  had  a  term 
of  years.  Later  the  recovery  was  ex- 
tended to  the  possession  of  the  land. 
To  succeed,  the  plaintiff  was  required 
to  prove  a  lease  to  himself  for  a  term 
of  years,  made  by  a  lessor  entitled  to 
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if  a  tenant  in  common  is  in  possession  but  concedes  that  the  plaintiff  is 
his  co-tenant,  that  is,  admits  his  possession  but  denies  that  it  constitutes 
an  ouster  of  the  plaintiff,  he  may  make  affidavit  to  the  facts  and  there- 
upon obtain  a  special  consent  rule  admitting  lease  and  entry  and 
agreeing  to  admit  ouster  as  to  the  nominal  plaintiff  only  on  condition 
that  the  claimant  shall  prove  an  ouster  in  fact  as  to  himself.73  If 
he  does  not  apply  for  and  obtain  a  special  consent  rule,  he  will  not 
be  allowed  to  deny  on  the  trial  that  his  possession,  if  proved,  con- 
stitutes an  ouster.71 

2.  The  Plea  of  "Not  Guilty."  — a.  Generally.  —  Where  the  man- 
ner of  making  the  defense  is  not  specially  provided  for  by  statute  or 
code,76  the  only  plea  open  to  the  person  or  persons  defending  the  ac- 
tion is  the  plea  of  "not  guilty,"76  under  which  all  legal  defenses  are 


the  possession,  and  on  the  land  when 
the  lease  was  made,  his  entry  under 
the  lease,  and  ouster  by  the  defendant. 
The  action  was  usually  instituted 
against  a  person  not  interested  in  the 
land,  called  the  'casual  ejector,'  who 
gave  notice  of  the  suit  to  the  actual 
possessor,  and  he,  on  application  to  the 
court,  was  substituted  as  defendant. 
But,  as  a  condition  of  such  substitu- 
tion, the  court  required  him  to  stipu- 
late that  at  the  trial  he  would  confess 
the  lease,  entry  and  ouster  alleged  by 
the  plaintiff,  thus  leaving  the  only 
fact  to  be  proved  by  the  plaintiff  the 
title  of  his  lessor.  If,  however,  the 
claim  of  the  applicant  was  such  as 
would  not  warrant  him  in  ousting  the 
plaintiff,  and  yet  would  justify  his  own 
possession,  as  if  he  claimed  only  as  a 
joint  tenant  with  the  lessor,  then  he 
stipulated  to  confess  ouster  of  the 
plaintiff  only  in  case  the  plaintiff  should 
prove  actual  ouster  nf  thp  lessor.  If, 
at  the  trial,  the  plaintiff  showed  such 
title  in  his  lessor  as  made  the  confessed 
ouster  wrongful,  or  if,  when  ouster 
was  only  conditionally  confessed,  he 
showed  an  actual  ouster  of  tne  lessor, 
or  a  title  against  which  any  possession 
by  the  defendant  was  wrongful — then 
he  recovered  damages  and  possession; 
otherwise  his  suit  failed.  Thus  the 
technical  issue  in  the  case  was  always 
whether  the  defendant  had  wrongfullj- 
ousted  the  plaintiff.  Under  our  statute 
the  technical  issue  remains  the  same, 
although  presented  by  a  different  pro- 
cedure. The  real  claimant,  the  old 
lessor,  is  the  plaintiff,  and  his  com- 
plaint is  that  the  defendant  wrong- 
fully deprives  him  of  possession.  The 
defendant  is  the  real  counter-claimant, 
and  if  he  means  to   defend  absolutely 
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he  pleads  not  guilty,  and  by  that  plea 
admits  a  possession  or  claim  of  title 
which  should  exclude  or  oust  the  plain- 
tiff; while,  if  he  means  to  defend  only 
for  a  possession  of  claim  of  title  which 
does  not  exclude  the  plaintiff — e.  g., 
as  joint  tenant  with  him — he  must  give 
notice  with  his  plea  that  he  admits  the 
right  of  the  plaintiff  to  an  undivided 
share  of  the  land  and  denies  actual 
ouster.  Brown  v.  Combs,  29  N.  J.  L. 
36.  Then  if,  at  the  trial  on  the  simple 
plea,  the  plaintiff  shows  a  title  against 
which  the  defendant's  exclusive  pos- 
session or  claim  would  be  wrongful,  or, 
on  the  plea  and  notice,  he  shows  an 
actual  ouster,  wrongful  in  view  of  his 
admitted  right,  or  a  greater  right, 
which  makes  the  defendant's  posses- 
sion a  wrongful  ouster,  the  plaintiff 
will  be  entitled  to  judgment;  otherwise 
not." 

73.  Md. — Van  Bibber's  Lessee  v. 
Frazier,  17  Md.  436.  N.  J.— Den  ex 
dem.  Obert  V.  Bordine,  20  N.  J.  L.  394. 
N.  Y. — Jackson  ex  dem.  Jones  v.  Lyons, 

18  Johns.  398;  Langendyck  v.  Burhans, 
11  Johns.  461.  N.  C. — Den  ex  dem. 
Hargrove  v.  Powell,  19  N.  C.  97. 

74.  Md.  —  Van  Bibber's  Lessee  v. 
Frazier,  17  Md.  436.  N.  Y.— Jackson 
ex  dem.  Jones  v.  Lyons,  18  Johns.  398. 
N.  C. — Den  ex  dem.  Hargrove  v.  Powell, 

19  N.  C.  97. 

75.  As  to  defenses  under  code  plead- 
ing see  the  titles  "Answers,"  "De- 
nials" and  various  specific  titles 
thioughout  this  work. 

76.  Notice  the  stipulation  to  that 
effect  under  the  consent  rule  discussed 
in  supra,  V,  C,  1. 

Plea  of  "Since  Last  Continuance." 
"This  Court  has  frequently  decider! 
that  besides  a  plea  'Since  last  contin- 
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to  be  asserted;"  and  all  special  pleas  setting  up  such  defenses78  may 
be  stricken  out.79 

b.  Admission  of  Possession  by  Pleading  to  the  Merits.  —  In  1820, 
in  England,  the  court  of  Kings  Bench  so  modified  the  original  consent 
rule  as  to  further  provide  that  no  person  should  be  allowed  to  defend 
in  ejectment  unless  he  admitted  that  he  was  in  possession    of    the 


uance,'  the  plea  of  'not  guilty'  is  the 
only  proper  plea  in  an  action  of  eject- 
ment." Leath  v.  Cobia  (Ala.),  57  So. 
972. 

77.  U.  S. — Robinson  v.  Dewhurst,  68 
Fed.  336,  15  C.  C.  A.  466,  and  makes 
the  issue  though  no  similiter  is  filed. 
Ala. — Moody  r.  Atkinson,  165  Ala.  299, 
51  So.  621  (but  the  parties  may  frame 
the  issue  themselves  by  joining  issue 
on  special  pleas) ;  Hughes  v.  Rose,  163 
Ala.  368,  50  So.  899;  Lomb  V.  Pioneer 
Savings  &  L.  Co.,  106  Ala.  591,  17  So. 
670.  Fla  —  Spratt  v.  Price,  18  Fla.  289. 
Ga.— Smith  v.  Stone,  127  Ga.  483,  56 
S.  E.  640;  Payne  v.  Ormond,  44  Ga. 
514;  Hilliard  v.  Connelly,  7  Ga.  172. 
111. — Warren  v.  President,  etc.  of  Jack- 
sonville, 15  111.  236,  58  Am.  Dee.  610. 
Miss. — Hutto  v.  Thornton,  44  Miss. 
166.  N.  J.— Mt.  Pleasant  Cem.  Co.  v. 
Erie  R.  Co.,  74  N.  J.  L.  100,  65  Atl. 
192;  Stewart  v.  Camden  &  Amboy  R. 
Co.,  33  N.  J.  L.  115  (though  defendant 
may  defend  as  to  a  part  and  disclaim 
as  to  a  part).  Pa. — Kirkland  v. 
Thompson,  51  Pa.  216  (but  defendant 
may  limit  his  defense  by  defending  for 
a  part  only) ;  Tripner  v.  Abrahams,  47 
Pa.  220.  Tenn.— Augusta  Mfg.  Co.  v. 
Ventres,  4  Lea  75,  denial  of  plaintiff's 
corporate  existence  where  it  sues  as  a 
foreign  corporation. 

The  plea  of  not  guilty  "is  in  legal 
effect  a  confession  of  possession  and 
ejectment,  and  puts  in  issue  the  title 
to  the  premises,  the  right  of  posses- 
sion, and  the  amount  of  damages." 
Mullen  v.  Brydon  (Md.).  83  Atl.  1025. 
The  filing  of  the  plea  of  not  guilty 
"makes  it  incumbent  on  plaintiff  to 
prove,  1st,  that  he  had  the  legal  estate 
in  the  premises  before  action  was 
brought;  2d,  that  he  had  the  right  of 
entry  at  the  time  of  bringing  the  suit; 
and,  3d,  that  the  defendant  or  those 
claiming  under  him  were  in  possession 
of  the  premises  when  the  declaration 
was  served."  Crandall  v.  Lynch,  20 
App.  Cas.  (D.  C.)  73. 

Oklahoma. — The  plea  of  general  de- 
nial is  adequate  under  the  Oklahoma 
practice  to  admit  proof  of  all  defenses 


legal  and   equitable.     Hurst  v.  Sawyer, 
2  Okla.  470,  37  Pac.  817. 

Though  Connecticut  Prac.  Book,  1908, 
p.  50,  §160,  provides  that  the  general 
denial  is  adequate  only  for  the  admis- 
sion of  evidence  to  prove  the  falsity 
of  the  plaintiff's  evidence,  defendant 
may  show  the  invalidity  of  one  of  the 
plaintiff's  deeds  without  other  plea 
than  the  general  issue.  Stevens  v. 
Smoker,  84  Conn.  569,  80  Atl.  788. 

78.  As  to  pleading  equitable  de- 
fenses, see  the  title  "Equity  Jurisdic- 
tion and  Procedure." 

As  to  whether  adverse  possession  for 
the  period  required  by  the  statute  of 
limitations  is  to  be  specially  pleaded 
or  may  be  given  in  evidence  under 
the  general  issue,  see  the  title  "Ad- 
verse Possession." 

79.  Ala. — Bush  v.  Thomas,  55  So. 
622;  Lomb  v.  Pioneer  Savings  &  L. 
Assn.,  106  Ala.  591,  17  So.  670.  D.  C. 
Crandall  v.  Lynch,  20  App.  Cas.  73. 
Fla.— Buesing  V.  Forbes,  33  Fla.  495, 
15  So.  209.  Miss.— Hutto  v.  Thornton, 
44  Miss.  166.  N.  J.— Mt  Pleasant 
Cem.  Co.  v.  Erie  R.  Co.,  74  N.  J.  L. 
100,  65  Atl.  192. 

The  only  plea  in  bar  which  the  de- 
fendant may  file  is  a  plea  of  not  guilty, 
whether  he  desires  to  defend  in  whole 
or  in  part,  hence  a  special  plea  which 
the  defendant  calls  a  "disclaimer" 
but  in  which  he  in  fact  claims  a  sub- 
stantial interest  in  the  premises  should 
be  disallowed.  Reynolds  i.  Cook,  83 
Va.  817,  3  S.  E.  710. 

Exception. — An  exception  is  allowed 
as  to  the  special  plea  of  no  possession 
at  commencement  of  the  suit.  Spratt 
v.  Price,  18  Fla.  289;  Roosevelt  v.  Hun- 
gate,  110  111.  595;  Sheldon  V.  Van 
Vleck,  106  111.  45. 

Harmless  Error  in  Striking  Pleas  in 
Bar. — "If  there  was  error  in  striking 
defendants  several  pleas  in  bar,  it  was 
an  error  of  method  merely,  and  did  not 
prejudice  his  defense.  The  case  was 
properly  tried  on  the  plea  of  not  guilty 
under  which  all  facts  going  in  denial 
of  plaintiff's  right  of  recovery  were 
provable,    and   which    was,    indeed,    the 
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premises  at  the  commencement  of  the  action.80  This  rule  of  the 
English  courts  did  not,  of  course,  directly  affect  the  practice  in  the 
American  courts,81  but  in  many  of  the  American  states  the  same  end 
has  been  accomplished  through  rules  or  statutes  providing  that  the 
effect  of  filing  the  plea  of  "not  guilty"  shall  be  to  admit  possession 
at  the  commencement  of  the  suit.82  In  a  few  jurisdictions,  however, 
the  old  rule  still  prevails.88  In  some  states,  the  plea  has  this  effect 
unless  the  defendant  tiles  also  a  special  plea  denying  his  possession.8* 

Where  the  practice  in  a  state  allows  pleas  to  the  merits  other  than 
the  plea  of  ' '  not  guilty ; "  it  is  usual  to  find  the  rule  in  force  that  any 
plea  to  the  merits  has  the  effect  of  admitting  the  defendant's  pos- 
session at  the  commencement  of  the  action.85 

3.  Disclaimer.  —  In  the  more  modern  stage  of  the  action  the  prac- 
tice has  grown  up  of  allowing  the  defendant,  when  sued,  to  appear 
and  file  a  disclaimer  for  the  purpose  of  relieving  himself  from  the 
costs.80     Technically  speaking,  a  disclaimer  is  not  a  plea,  but  a  con- 


only  appropriate  plea  in  bar."  Clar- 
adav  v.  Abraham  (Ala.),  56  So.  720. 
See" also  Leath  r.  Cobia  (Ala.),  57  So. 
972. 

80.  Cowie  v.  Halsall,  4  Barn  &  Aid. 
196,  106  Eng.  Eeprint  910;  Adams, 
Ejectment,  *262,  n.  4. 

'81.  Southgate  V.  Walker,  2  W.  Va. 
427. 

82.  Ala. — Danner  v.  Crew,  137  Ala. 
617,  34  So.  822;  Etowah  Min.  Co.  v. 
Carlisle,  127  Ala.  663,  29  So.  7.  Ga. 
Snipes  v.  Parker,  98  Ga.  522,  25  S.  E. 
580;  Gabbett  t\  Sparks,  60  Ga.  583. 
Md.— Wallis  r.  Wilkinson,  73  Md.  128, 
20  Atl.  787.  N.  J.— French  V.  Eobb, 
67  N.  J.  L.  260,  51  Atl.  509,  91  Am. 
St.  Eep.  433,  57  L.  E.  A.  956;  Jacob- 
son  v.  Haydav   (N.  J.  L.),  83  Atl.  902. 

83.  Crandall  V.  Lynch,  20  App.  Cas. 
(D.  C.)    73. 

Possession  at  commencement  of  ac- 
tion is  not  admitted  by  defendant's 
merely  denying  entry  and  ouster. 
Hawkins  r.  Eeichert,  28  Cal.  534. 

While  under  the  Michigan  practice 
the  plea  of  not  guilty  does  not  admit 
by  necessary  implication  such  an  ouster 
as  to  support  the  action,  still  it  may 
be  so  drawn  that  its  allegations  do 
so  admit,  and  the  plea  "will  be  scanned 
to  ascertain  whether  the  plea  admits 
or  assumes  the  defendant  'a  posses- 
sion." Lamb  v.  Lamb,  139  Mich.  166, 
102  N.  W.  645. 

84.  Winn  r.  Coggins,  53  Fla.  327, 
42  So.  897;  South  Park  Commissioners 
v.  Gavin,  139  111.  280,  28  N.  E.  826; 
Edwardsville  E.  Co.  v.  Sawyer,  92  111. 
377. 


85.  Filing  of  defenses  without  dis- 
claimer of  title  renders  proof  of  de- 
fendant's possession  immaterial.  Ar- 
gonaut Consol.  M.  &  M.  Co.  v.  Turner, 
23  Colo.  400,  48  Pac.  685,  58  Am.  St. 
Eep.  245. 

Plea  of  statute  of  limitations  admits 
possession  of  defendant  at  commence- 
ment of  the  suit.  Tatum  r.  City  of 
St.  Louis,  125  Mo.  647,  28  S.  W.  1002. 

If  the  defendant  is  a  cotenant  of 
the  plaintiff's  and  files  any  defense 
which  denies  the  plaintiff's  title  to  his 
interest  in  the  premises,  the  effect  is 
to  waive  his  rights  to  insist  that  as 
a  cotenant  ejectment  does  not  lie 
against  him  in  the  absence  of  an  ac- 
tual ouster  of  the  plaintiff.  Whigby 
V.  Burnham,  135  Ga.  584,  69  S.  E. 
1114;  Allen  v.  Salinger,  103  N.  C.  14, 
8  S.  E.  913. 

86.  If  the  defendant  disclaims  "all 
right,  title,  interest  and  possession" 
of  the  premises  in  dispute,  the  plaintiff 
is  entitled  to  take  judgment  on  the 
pleading,  the  defendant  being  released 
from  the  costs,  in  the  discretion  of  the 
court,  and  this  is  so  notwithstanding 
that  in  a  subsequent  paragraph  of  the 
answer  he  sets  up  oustanding  title  in 
a  third  person.  Kansas  Pac.  E.  Co.  v. 
McBratney,  10  Kan.  415. 

Formal  "Written  Disclaimer  Neces- 
sary.— If  the  defendant  relies  upon  dis- 
claimer to  avoid  costs,  he  must  file  it 
with  his  pleading;  to  orally  disclaim 
at  the  trial  or  as  a  witness  is  not 
sufficient.  Cooper  v.  Great  Falls  Cot- 
ton Co.,  94  Tenn.  588,  30  S.  W.  353. 

After  judgment  in  defendant's  favor 
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fession.87  It  is  an  admission  in  judicio  that  the  person  filing  it  has  no 
title,  interest  or  possession  of  the  premises.-8 

The  plaintiff  has  the  option  of  joining  issue  upon  the  disclaimer, 
or  of  declining  to  join  issue;  if  he  joins  issue  and  succeeds  in  proving 
the  defendant's  possession  he  takes  judgment  for  the  possession,  to- 
gether with  damages  and  costs;  if  he  declines  the  issue  the  defendant 
can  file  no  plea,  and  the  plaintiff  takes  judgment  for  the  possession, 
without  damages,  and  the  defendant  takes  judgment  for  the  costs.89 

4.  Whether  Plea  and  Disclaimer  May  Both  Be  Filed.  —  If  under 
the  practice  in  the  particular  jurisdiction  the  effect  of  filing  a  plea  to 
the  merits  is  to  admit  possession  by  the  defendant  at  the  commence- 
ment of  the  suit,  and  the  rule  against  filing  inconsistent  defenses  pre- 
vails, a  defendant  will  not  be  permitted  to  plead  and  to  disclaim  as 
to  the  same  land;90  and  the  filing  of  a  plea  of  "not  guilty"  will  be 
regarded  as  a  waiver  of  all  rights  under  a  disclaimer  also  filed.91 
The  defendant  may,  however,  plead  as  to  a  portion  of  the  tract  he  is 
sued  for  and  disclaim  as  to  the  remainder  of  it.92 


has  been  reversed,  the  court  may  prop- 
erly refuse  to  allow  him  to  withdraw 
his'  plea  and  file  a  disclaimer;  but  he 
can  rid  himself  of  further  costs  by 
filing  a  formal  abandonment  of  his 
defense.     Clark  v.  Duke,  59  Miss.   575. 

None  by  Holder  of  Record  Title  Un- 
der Wisconsin  Statute. — Under  ch.  152 
of  Wisconsin  Laws,  1901,  as  to  un- 
occupied lands,  ejectment  may  be  main- 
tained "against  the  person  in  whom 
the  [adverse]  title  appears  of  record 
in  the  office  of  the  register  of  deeds," 
and  the  judgment  is  binding  not  only 
on  him  but  on  those  holding  under  un- 
recorded conveyances  from  him.  The 
defendant  standing  in  the  situation 
provided  for  by  the  statute  cannot  file 
a  disclaimer  so  as  to  exempt  himself 
from  the  costs  of  the  suit.  Stephenson 
V.  Doolittle,  123  Wis.  36,  100  N.  W. 
1041. 

What  Sufficient  To  Relieve  From 
Costs. — If  defendant  appears  and  dis- 
claims interest  and  title  and  sets  up 
that  not  he  but  another  holds  the 
possession,  this  is  such  a  disclaimer  as 
entitled  him  to  relief  from  costs.  Mc- 
Carnan  V.  Cochran,  57  lnd.  166. 

87.  McAdams  V.  Lotton,  118  lnd.  1, 
20  N.  E.  523.  See  the  title  "Dis- 
clciiniGr. ' ' 

88.  Sanford  r.  Tanner,  114  Ga.  1005, 
41  8.  E.  668;  Carr  v.  Georgia  Eailroad, 
74  Ga.  73;  Greeley  v.  Thomas,  56  Pa. 
35. 

Withdrawal  of  Disclaimer.  —  The 
court  may  permit  a  disclaimer  fraudu- 
lently   obtained    by    the    plaintiff    from 


the  defendant  and  filed  without  the 
consent  of  the  latter  to  be  withdrawn 
at  the  trial.  Martin  v.  Walker,  94  Ga. 
477,  21  S.  E.  223.  Likewise,  where  the 
disclaimer  was  filed  on  behalf  of  a  de- 
fendant by  inadvertence  and  without 
his  authority.  Wright  V.  Johnson,  108 
Va.  855,  62  S.  E.  948. 

89.  Calumet  Coal  Co.  v.  Cordova 
Coal  Co.,  145  Ala.  578,  40  So.  390;  Mc- 
Adams v.  Lotton,  118  lnd.  1,  20  N.  E. 
523. 

"A  disclaimer  goes  to  a  denial  of 
both  title  and  possession  and  saves  the 
plaintiff  all  trouble  if  he  chooses  to 
take  the  party  disclaiming  at  his  word; 
but  if  he  does  he  may  try  his  chances 
of  proving  him  in  possession;  in  the 
event  of  his  doing  so,  he  will  be  en- 
titled to  a  verdict."  Tripner  v.  Abra- 
hams, 47  Pa.  220. 

90.  If  the  defendant  has  pleaded 
not  guilty,  a  disclaimer  cannot  there- 
after be  filed  without  special  leave  of 
the  court.     Aver  v.  Phillips,  69  Me.  50. 

But  under  the  Georgia  code,  which 
allows  the  defendant  to  amend  his  de- 
fense or  to  set  up  new  defenses,  a 
defendant  may  withdraw  his  disclaimer 
and  file  a  plea  to  the  merits,  by  amend- 
ment, at  anv  time  before  judgment. 
Moore  v.  Moore,  126  Ga.  735,  55  S. 
E.  950. 

91.  Danner  r.  Crew,  137  Ala.  617, 
34  So.  822. 

92.  Ala. — Simmons  v.  Sharpe,  148 
Ala.  217,  42  So.  441;  Buxbaum  v.  Mc- 
Corley,  99  Ala.  537,  13  So.  5;  Alex- 
andra   c.    Wheeler,    69    Ala.    332.      Ga. 
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A  special  plea,  somewhat  in  the  nature  of  a  disclaimer  and  some- 
times called  a  disclaimer,  is  permissible  under  the  practice  in  some 
jurisdictions,  whereby  the  defendant,  without  admitting  the  plaintiff's 
title,  may  deny  that  he  (the  defendant)  was  in  possession  of  the 
premises  at  the  commencement  of  the  action ;  and  this  special  plea 
may  be  filed  along  with  the  general  issue.!,:i 

D.  Exhibits  and  Abstracts  of  Title.  —  It  is  not  unusual  under 
the  modern  practice  in  ejectment  to  find  the  requirement  that  the 
parties  shall  file,  with  their  pleadings  or  on  the  demand  of  the  op- 
posite party,  a  bill  of  particulars,91  an  abstract,95  or  "evidences"  of 


Pavne  V.  Ormond,  44  Ga.  514.  N.  J. 
Stewart  V.  Camden  &  A.  E.  Co.,  33  N. 
J.  L.  115.  N.  C. — Graybeal  V.  Powers, 
83  N.  C.  561,  and  if  he  admits  posses- 
sion and  defends  as  to  the  whole  he 
cannot  thereafter  relieve  himself  of 
costs  as  to  any  part  by  disclaiming 
as  to  it,  unless  he  amends  his  plea  and 
withdraws  his  original  defense  as  to 
such  part.  Pa. — Kirkland  V.  Thomp- 
son, 51  Pa.  216  (the  effect  of  limiting 
defense  to  a  specified  part  is  to  dis- 
claim as  to  remainder  and  if  defendant 
sustains  his  defense  as  taken,  is  en- 
titled to  recover  costs) ;  Harris  v.  Ty- 
son, 24  Pa.  347,  64  Am.  Dec.  661  (may 
disclaim  as  to  all  except  a  mineral  in- 
terest). 

93.  If  the  defendant  pleads  not 
guilty  only,  he  thereby  admits  posses- 
sion at  commencement  of  the  suit;  but 
he  may  plead  both  not  guilty  and  that 
he  was  not  in  possession,  or,  in  case  of 
an  alleged  adverse  claimant,  that  he 
does  not  hold  adversely,  the  latter  be- 
ing set  up  by  special  plea.  The  two 
pleas  are  not  inconsistent.  Buesing  v. 
Forbes,  33  Fla.  495,  15  So.  209. 

If,  under  the  practice  in  the  par- 
ticular jurisdiction,  the  filing  of  the 
plea  of  not  guilty  does  not  relieve  the 
plaintiff  of  the  necessity  of  showing 
that  the  defendant  was  in  possession 
at  commencement  of  the  suit,  and  the 
defendant  files  a  plea  of  not  guilty,  a 
special  plea  disclaiming  that  the  de- 
fendant was  in  possession  should  be 
stricken  out  as  covered  by  the  general 
issue.  Crandall  v.  Lynch,  20  App.  Cas. 
(D.  C.)   73. 

In  Mississippi  the  statute  makes  the 
filing  of  a  plea  of  not  guilty  an  ad- 
mission of  possession  at  commence- 
ment of  the  suit,  but  allows  the  de- 
fendant to  file  a  special  plea  of  dis- 
claimer, denying  possession  at  the  com- 
mencement of  the  suit;  "but  in  such 
a  case,  the  title  of  the  plaintiff  shall  be 

Vol.  VII 


admitted,  and  the  only  question  shall 
be  in  relation  to  the  fact  of  posses- 
sion." Bernard  v.  Elder,  50  Miss.  336. 
If  the  defendant  files  both  pleas  at 
the  same  time,  no  issue  is  presenled, 
and  the  court  must  require  the  defend- 
ant to  elect  as  to  which  defense  he 
will  retain  and  strike  the  other.  Powell 
v.  Watson,  66  Miss.  176,  5  So.  513. 

94.  Den  ex  dem.  Phillips  v.  Phillips, 
21   N.  J.  L.  436. 

In  New  York  the  bill  of  particulars 
to  which  the  defendant  in  ejectment 
is  entitled  from  the  plaintiff  under 
Code  Civil  Procedure,  §531,  should  be 
such  a  statement  as  will  apprise  the 
defendant  "of  the  particular  land  of 
which  possession  is  sought  to  be  re- 
covered, and  whether  his  alleged  right 
to  recover  possession  is  derived 
through  grant,  devise,  descent,  adverse 
possession,  or  estoppel";  but  a  state- 
ment "of  the  facts  upon  which  said 
claim  is  based"  is  not  required.  Kob- 
erts  v.  Cullen,  16  N.  Y.  Supp.  517. 

95.  "The  abstract  of  title,  which 
the  statute  provides  may  be  demanded 
in  ejectment  suits,  should  not  be  con- 
strued as  meaning  an  abstract  in  the 
technical  sense.  The  purpose  of  the 
statute  is  met  with  if,  in  response  to 
the  demand,  an  abstract  is  furnished 
which  is  sufficiently  specific  to  inform 
the  party  making  the  demand  of  the 
title  upon  which  his  adversary  will 
rely."  Jackson  v.  Tribble,  156  Ala. 
480,  47  So.  310. 

The  abstract  need  only  give  the 
character  of  each  instrument  in  the 
plaintiff's  chain  of  title,  the  name  of 
the  grantor  and  grantee  and  the  book 
and  page  of  record  where  recorded. 
The  dates  need  not  be  stated.  Keller 
v.  Harrison,  139  Iowa  383,  116  N.  W. 
327. 

The  requirement  of  the  filing  of  an 
abstract  of  title  applies  where  the  ac- 
tion   is    under    the    statutory    form    of 
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title.90  The  object  of  such  exhibits  is  to  apprize  the  parties  of  the 
nature  of  the  title  claimed  and  of  the  specific  documents  which  will 
be  offered  in  evidence  at  the  trial.97 

From  a  technical  standpoint,  such  abstracts  are  not  pleading,98  and, 
while  subject  to  amendment,99  are  not  subject  to  demurrer.1 

Failure  to  file  the  abstract  is  a  formal  delinquency  which  is  waived 
unless  timely  objection  is  made.2 

Though  the  codes  of  some  of  the  states  contain  the  requirement  as 
to  actions  generally,  that  the  plaintiff  shall  attach  to  his  complaint 
the  originals  or  copies  of  documents  constituting  the  foundation  of  the 
action,  still  it  is  held  that  muniments  of  title  do  not  constitute  the 
foundation  of  the  action  in  ejectment  within  the  purview  of  such 
provisions,  and  that  neither  the  original  nor  copies  of  deeds,  etc.,  are 
to  be  filed  with  the  complaint  in  ejectment.3 

E.  Amendments.  —  1.  Generally.  —  For  the  most  part,  the  rules 
relating  to  the  amendment  of  pleadings  in  ejectment  are  the  same  as 
in  other  actions.4  In  this  action,  as  in  others,  the  right  of  amend- 
ment is  largely  regulated  by  statute  ;5  otherwise,  it  is  controlled  by 
the  trial  court  in  the  exercise  of  a  sound  discretion.6  The  tendency 
is  toward  liberality  in  the  allowance  of  amendment.7     However,  the 


procedure,  but  not  where  the  fictitious 
form  is  used.  Georgia  Iron,  etc.  Co. 
t?.  Allison,  116  Ga.  444,  42  S.  E.  794; 
Davis  v.  Davis,  47  Ga.  81.  See  also 
Louisville  &  N.  E.  Co.  V.  Massey,  136 
Ala.  156,  33   So.  896. 

96.  Percifull  v.  Piatt,  36  Ark.  456; 
Surginer  v.  Paddock,   31  Ark.  528. 

97.  Ala.— Louisville  &  N.  E.  Co.  v. 
Massev.  136  Ala.  156,  33  So.  896.  Ga. 
Lee  v.  Houston,  120  Ga.  529,  48  S.  E. 
129.  Pa. — Eochester  Borough  v.  Ken- 
nedy, 229  Pa.  251,  78  Atl.  133. 

98.  Arkansas  Practice. — The  evi- 
dences of  title  required  under  the  Ar- 
kansas statute,  though  a  part  of  the 
record,  are  not  a  part  of  the  pleading 
— are  to  be  regarded  merely  as  inci- 
dents to  the  introduction  of  evidence. 
Percifull   v.   Piatt,   36  Ark.   456. 

99.  Lee  v.  Houston,  120  Ga.  529, 
48  S.  E.  129;  Tapley  v.  Tapley,  115  Ga. 
109,  41  S.  E.  235;  Oellrich  v.  Georgia 
Eailroad,  73  Ga.  389. 

1.  Yonn  v.  Pittman,  82  Ga.  637,  9 
S.  E.   667. 

The  bill  of  particulars  (in  the  na- 
ture of  an  abstract  of  title)  which  the 
Virginia  code  requires  is  no  part  of 
the  declaration,  and  demurrer  will  not 
lie  for  defects  therein.  King  v.  Nor- 
folk &  Western  E.  Co.,  99  Va.  625, 
39  S.  E.  701. 


2  Barrett  v.  Johnson,  2  Ind.  App. 
25,  27  N.  E.  983. 

3.  Ind. — Barrett  v.  Johnson,  2  Ind. 
App.  25,  27  N.  E.  983.  la.— Boardman 
v.  Beckwith,  18  Iowa  292.  Mo.— Gitt 
v.  "Watson,  18  Mo.  274. 

4.  Adams  v.  Barlow,  69  Ga.  302; 
Eutherford  v.  Hobbs,  63  Ga.  243. 

See  the  titles  "Amendments  and 
Jeofails";  "Answers";  "Declaration 
and  Complaint." 

5.  Allowed,  as  of  course,  if  offered 
within  time  provided  by  "the  general 
rules.''  Lounsbury  v.  Ball,  12  Wend. 
(N.  Y.)  247. 

6.  U.  S.— Wright  v.  Lessee  of  Hol- 
lingsworth,  1  Pet.  165,  7  L.  ed.  96; 
Wilkes  v,  Elliott,  5  Cranch  C.  C.  611, 
29  Fed.  Cas.  No.  17,660.  HI— Chapin 
r.  Curtenius,  15  111.  427.  N.  C— Den 
ex  dem.  Carson's  Heirs  v.  Smart,  34 
N.  C.  396. 

Amendment  to  answer  in  discretion 
of  court.  Nys  v.  Biemeret,  44  Wis. 
104. 

7.  "The  history  of  the  action  of 
ejectment  shows  that  amendments  are 
now  freely,  where  in  former  times  they 
were  sparingly  made,  and  are  now  al- 
lowed as  a  matter  of  course  in  instances 
where  they  were  anciently  refused." 
Den  v.  Snowhill,  13  N.  J.  L.  23,  22  Am. 
Dec.  496. 
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rule  against  the  allowance  of  the  introduction  of  a  new  cause  of  action 
is  very  generally  observed.8 

The  following  amendments  to  the  declaration  are  commonly  allow- 
able: Extending  the  term  laid  in  the  demise  when  it  has  expired  be- 
fore the  trial;8  correcting  the  date  in  the  demise  where  it  is  alleged 
as  of  a  time  prior  to  the  accrual  of  the  plaintiff's  title;10  correcting 
the  descriptive  terms  in  the  declaration  so  that  the  allegata  and  proof 
may  correspond;11  correcting  an  erroneous  description;12  amplifying 


8.  As  to  What  Constitutes  a  New 
Cause  of  Action. — In  a  recent  Pennsyl- 
vania case,  where  the  plaintiff  declared 
on  one  character  of  title  originally  and 
offered  to  amend  by  declaring  on  title 
of  different  nature,  the  court  held: 
"A  plaintiff  may  amend  his  declara- 
tion at  any  time  during  the  trial  as 
he  pleases,  provided  only  he  does  not 
introduce  a  new  cause  of  action  [citing 
cases].  ...  In  ejectment  the  cause 
of  action  is  the  possession  of  land  to 
the  exclusion  of  another  entitled  to 
the  possession  of  it.  .  .  .  The  proof 
upon  which  the  plaintiff  would  have 
had  to  rely  to  support  its  title  and 
right  of  possession  would  have  been 
different;  but  that  was  all."  Koch- 
ester  Borough  v.  Kennedy,  229  Pa.  251, 
78  Atl.  133. 

9.  U.  S.— Walden  t\  Craig,  9  Wheat. 
576,  6  L.  ed.  164.  See  also  Walden  v. 
Craig,  14  Pet.  147,  10  L.  ed.  393.  Ind. 
Meeker  v.  Doe,  7  Blackf.  169.  Ky. 
Craig  v.  McBride,  9  Dana  427,  in  the 
court's  discretion.  Pa. — May's  Lessee 
v.  Montgomery,  10  Serg.  &  E.  192,  as 
a  matter  of  right. 

"The  amendment  of  the  demise  by 
enlargement  or  extension  of  the  term 
is  now  an  everyday  occurrence.  It  is 
done  before  trial,  'it  is  done  after  ver- 
dict." Den  v.  Snowhill,  13  N.  J.  L. 
23,  22  Am.  Dec.  496. 

10.  U.  S.— Blackwell  v.  Patton,  7 
Cranch  471.  3  L.  ed.  408.  Ky.— Miller 
v.  Shackleford,  4  Dana  264.  Mich.— 
Newell  r.  McLarney,  49  Mich.  232,  13 
N.  W.  529.  N.  J. — Vreeland  v.  Eyer- 
son,  28  N.  J.  L.  205;  Den  v.  McShane, 
13  N.  J.  L.  35  (allowed  in  appellate 
court  to  support  the  judgment). 

11.  Ala. — Eussell  r.  Erwin's  Admr., 
38  Ala.  44.  Mich. — Eetan  v.  Sherwood, 
120  Mich.  496,  79  N.  W.  692,  where 
suit  was  for  the  fee  and  the  proof 
showed  title  to  undivided  interest,  and 
it  was  held  that  court  erred  in  refus- 
ing to  allow  plaintiff  to  amend  declar- 
ation accordingly.     Mo.— Von  Schrader 
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v.  Taylor,  7  Mo.  App.  361.  N.  Y.— 
Hinman  v.  Booth,  21  Wend.  267,  suit 
for  half-interest;  proof  showed  fourth 
interest,  amendment  accordingly.  R.  I. 
New  York,  N.  H.  &  H.  E.  Co.  v.  Hor- 
gan,  26  E.  I.  448,  59  Atl.  310.  Wash. 
Owen  v.  St.  Paul,  M.  &  M.  E.  Co.,  12 
Wash.  313,  41  Pac.  44,  amendment 
alleged  that  the  property  sued  for  by 
husband  and  wife  was  community  prop- 
erty. 

12.  "An  amendment  is  allowable  to 
correct  a  misdescription  of  the  land 
when  it  is  plain  from  the  averments 
of  the  original  petition  that  the  plain- 
tiff intended  in  the  first  instance  to  sue 
for  and  recover  the  lands  described  in 
the  amendment.  In  other  words,  a 
mere  clerical  mistake  in  describing  the 
land,  or  a  failure  to  give  a  full  and 
complete  description,  may  be  cured  by 
amendment,  provided  always  that  it  is 
apparent  from  the  two  descriptions 
that  in  both  instances  the  pleader  had 
in  mind  the  same  tract  of  land."  Ven- 
able  v.  Burton,  118  Ga.  156,  45  S.  E.  29. 
The  declaration  described  the  lands 
as  lying  in  "range  7;"  in  fact  it  was 
in  range  6;  both  parties  tried  the  case 
without  discovering  the  error;  after 
verdict  and  before  judgment  the  plain- 
tiff discovered  the  error  and  offered  to 
amend  to  cure  it;  the  trial  court  re- 
fused the  amendment;  held,  error — 
the  amendment  should  have  been  al- 
lowed. Metcalfe  v.  McCutchen,  60 
Miss.  145.  To  the  same  effect,  where 
the  word  east  was  used  when  west 
should  have  been,  and  the  error  was 
not  discovered  until  after  verdict,  and 
declaration  and  verdict  both  were 
amended.  Acton  v.  Dooley,  16  Mo. 
App.   441. 

Striking  out  "northeast  quarter" 
and  inserting  "northwest  quarter" 
permitted  where  it  appeared  that  to 
allow  the  amendment  would  be  to 
"bring  before  the  court  the  true  sub- 
ject of  litigation."  Cooper  v.  Gran- 
i  berry,   33   Miss.   117. 
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the  description  to  make  it  more  certain:1"  striking  out  a  demise,14  or 
one  or  more  of  a  number  of  joint  plaintiffs,1"'  or  joint  defendants,16 
or  one  or  more  of  a  number  of  separate  tracts  sued  for  in  the  same 
action.17 

2.  Adding  New  Plaintiffs  or  Lessors.  —  In  many  states  the  com- 
mon-law rule  applying  to  ordinary  actions  still  obtains  and  applies 
in  the  statutory  forms  of  ejectment,  that  new  parties  cannot  be  intro- 
duced by  amendment.18 

In  those  states  where  this  rule  is  of  force  as  a  general  rule  of  plead- 
ing, but  the  fictitious  form  of  the  action  is  used,  the  plaintiff  may 
nevertheless  amend  his  declaration  by  adding  a  new  count  containing 
the  demise  of  a  new  and  distinct  lessor;19  for,  from  the  technical  stand- 


Striking  out  the  words  "range  19" 
and  substituting  words  "range  20" 
permitted,  it  appearing  that  the  words 
"range  19"  were  inserted  originally 
by  evident  mistake.  Heilbron  v.  Hein- 
len,  72  Cal.  376,  14  Pac.  24. 

"Where  the  premises  were  described 
as  lot  No.  59,  known  as  the  Davis 
place,  and  it  appeared  that  the  Davis 
place  was  in  fact  lot  No.  69,  an  amend- 
ment correcting  the  description  accord- 
ingly was  allowed.  Polhill  v.  Brown, 
84  Ga.  338,  10  S.  E.  921. 

If  the  object  be  to  include  others' 
lands  than  those  originally  intended  to 
be  sued  for,  the  amendment  should  not 
be  allowed;  aliter  if  the  object  be  to 
correct  the  description  or  to  make  it 
more  certain  and  definite.  Wyinan  v. 
Kilgore,  47  Me.  184. 

The  riling  of  a  new  description  is 
allowable  where  the  first  description 
as  filed  is  the  result  of  apparent  mis- 
take.    Leeds  v.  Lockwood,  84  Pa.  70. 

13.  Hartz  r.  Detroit,  P.  &  N.  R.  Co., 
153  Mich.  337,  116  N.  W.  1084. 

May  be  made  before  the  defendant's 
appearance,  under  the  Virginia  prac- 
tice.    King  v.  Davis,  137  Fed.  198. 

14.  Den  ex  dem.  Carson's  Heirs  v. 
Smart,  34  N.  C.  369,  in  the  discretion 
of  the  court. 

15.  Waterman  v.  Andrews,  14  R.  I. 
589,  to  avoid  the  effect  of  the  rule 
that  if  some  of  a  number  of  joint 
plaintiffs  fail  to  show  right  to  recover, 
none  can  recover. 

"Although  the  declaration  in  an  ac- 
tion of  ejectment  which  was  brought 
upon  the  joint  demise  of  several  per- 
sons would  be  amendable  by  striking 
the  names  of  all  except  one  of  the 
plaintiff's  lessors,  the  same  thing  is 
not  accomplished  by  leaving  the  orig- 
inal   demise    intact    and    laying    a    new 


and  distinct  demise  in  the  name  of  one 
only  of  the  joint  lessors;  for,  in  that 
event,  the  right  to  recover  upon  either 
demise  would  be  retained.  Such  an 
amendment  as  that  first  above  indi- 
cated would  relate  back  to  the  begin- 
ning of  the  action  and  leave  the.  dec- 
laration, as  to  all  matters  of  defense, 
as  if  it  had  been  brought  in  the  first 
instance  upon  the  sole  demise  of  the 
person  whose  name  was  not  stricken; 
but  when  the  declaration  is  amended 
by  laying  an  entirely  new  demise,  the 
case  as  to  it  should  be  tried  as  though 
the  aetion  had  not  been  commenced 
until  the  date  upon  which  the  amend- 
ment introducing  this  demise  was  filed, 
and  relatively  to  the  plaintiff's  right 
to  recover  thereon,  the  statutes  of  pre- 
scription would  run  in  favor  of  the  de- 
fendant until  that  date."  Jones  v. 
Johnson,  81  Ga.  293,  6  S.  E.  181. 

16.  Dimick  V.  Deringer,  32  Cal.  488; 
Bower  v.  Cohen,  126  Ga.  35,  54  S.  E. 
918. 

17.  Peoples  Nat.  Bank  p.  Nickerson 
(Me.),  80  Atl.  849. 

18.  Under  the  Alabama  statutes  no 
new  parties  can  be  brought  in  by 
amendment,  hence,  in  the  statutory 
form  of  the  action  the  name  of  the 
plaintiff  cannot  be  stricken  and  the 
name  of  another,  though  in  privity 
of  title  with  him,  inserted,  as  might 
have  been  accomplished  if  the  action 
had  been  brought  in  the  fictitious  form. 
Dougherty  v.  Powe,  127  Ala.  577,  30 
So.   524. 

Likewise  in  Georgia. — Willis  v.  Mea- 
dors,   64   Ga.    721. 

19.  Ga. — Burbage  V.  Fitzgerald,  98 
Ga.  582,  25  S.  E.  554;  Pollard  v.  Tait, 
38  Ga.  439;  Xeal  v.  Robertson,  18  Ga. 
399.  N.  Y. — Jackson  ex  dem.  Hani; 
v.    Murray,    1    Cow.    156,    13    Am.    Dec. 
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point,  the  fictitious  plaintiff  is  still  the  sole  plaintiff.20  In  those 
states  where  the  fiction  has  been  abolished  but  the  declaration  in  eject- 
ment may  contain  a  number  of  counts  in  the  names  of  separate 
plaintiffs,  following:  the  fictitious  form  in  analogy,  it  is  permissible  to 
amend  by  adding  another  count  in  the  name  of  a  new  plaintiff.-1 
In  some  states  the  introduction  of  a  new  plaintiff  by  amendment  is 
allowed  by  code  or  statute.22 

3.  Whether  Amendments  Relate  Back.  —  The  ordinary  rule  that 
amendments  relate  back  to  the  commencement  of  the  suit  is  generally 
applicable  in  ejectment;23  but  if  the  effect  of  the  amendment  is  sub- 
stantially to  introduce  a  new  cause  of  action,  it  does  not  relate  back, 
so  far  as  any  intervening  right    of    the    defendant    is    concerned.24 

4.  Defendant's  Right  To  Plead  Over  if  Plaintiff  Amends.  —  If 
the  plaintiff  amends  and  lays  a  new  demise,  the  defendant  may  plead 
over  or  abide  by  his  former  pleas,  at  his  election;25  or  he  may  refuse 


517.     N.   C. — McLennan  V.   McLeod,   70 
N.  C  364. 

Amendment  offering  to  lay  new  de- 
mise in  name  of  one  dead  at  commence- 
ment of  suit  is  to  he  refused.  Skipper 
v.  Lennon,  44  N.   C.  189. 

20.  Eoberts  v.  Tift,  136  Ga.  901, 
72  S.  E.  234.  See  also  Neal  v.  Robert- 
son. 18  Ga.  399. 

21.  Chapin   v.  Curtenius,  15  HI.  427. 

22.  Where  two  sued,  and  one  showed 
no  right  to  recover  and  the  other  did, 
and  an  amendment  was  allowed  adding 
a  new  count  in  name  of  latter  alone, 
held  no  error  to  allow  the  amendment, 
though  it  was  not  necessary,  as  the 
rule  allowing  one  of  several  joint  plain- 
tiffs to  recover  whatever  interest  he 
shows  would  have  authorized  the  same 
recovery;  that  the  amendment  did  not 
assert  a  new  cause  of  action.  Mc- 
Cammon  v.  Detroit  L.  &  N.  E.  Co.,  66 
Mich.  442,  33  N.  W.  728. 

Suit  by  guardian  in  his  own  name, 
but  fact  that  he  was  suing  on  ward's 
title  being  disclosed,  an  amendment 
making  ward  a  party  allowable.  Kin- 
ney v.  Harrett,  46  Mich.  87,  8  N.  W. 
708. 

Amendment  making  purchaser  from 
plaintiff,  pending  suit,  a  party,  permis- 
sible under  North  Carolina  code  prac- 
tice. Talbert  v.  Becton,  111  N.  C.  543, 
16  S.   E.   322. 

Under  North  Carolina  code  practice, 
it  is  held  that  the  court  should  not 
allow  a  plaintiff  suing  for  an  undivided 
interest  as  heir  of  her  father,  upon 
failing  as  to  this,  to  amend  asserting 
her  title  to  an  undivided  interest  held 
of  deceased  sisters.  Bobbins  v.  Harris, 
96  X.  C.  557,  2  S.  E.  70. 
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23.  Hines  v.  Rutherford,  67  Ga.  606; 
Rutherford  r.  Hobbs,  63  Ga.  243. 

Curing  mere  defects  in  the  descrip- 
tion, to  make  it  more  certain,  relates 
back.  Smith  v.  Price,  11  Ky.  L.  Rep. 
895,  13  S.  W.  428. 

24.  Adding  Demise  in  Name  of  New 
Lessor.- — In  the  following  cases  it  is 
held  that  an  amendment  adding  the 
demise  of  a  new  lessor  does  not  relate 
back:  Ga. — Burbage  V.  Fitzgerald,  98 
Ga.  582,  25  S.  E.  554;  Jones  v.  .John- 
son, 81  Ga.  293,  6  S.  E.  181;  Pollard 
V.  Tait,  38  Ga.  439.  N.  Y.— Jackson 
ex  dem.  Harris  V.  Murray,  1  Cow.  156, 
13  Am.  Dec.  517.  Pa.— Kaul  V.  Law- 
rence, 73  Pa.  410,  where  plaintiff  suing 
for  the  whole  found  it  necessary  to 
add  the  name  of  a  cotenant  who  held 
a  fractional  interest. 

In  the  following  eases,  while  it  is 
recognized  that  ordinarily  an  amend- 
ment laying  a  demise  in  a  new  plaintiff 
will  not  relate  back,  an  exception  is 
declared  where  the  original  plaintiff 
and  the  person  added  by  amendment 
stand  in  privity  of  title  to  each  other. 
Wilkes  V.  Elliott,  5  Cranch  C.  C.  611, 
29  Fed.  Cas.  No.  17,660;  Nance's 
Lessee  V.  Thompson,  1  Sneed  (Tenn.) 
321;  Augusta  Mfg.  Co.  v.  Vertrees,  4 
Lea   (Tenn.)   75. 

Amendment  substituting  new  de- 
scription does  not  relate  back  where 
the  new  description  though  filed  to  ob- 
viate a  palpable  mistake  in  the  former 
description  contains  other  lands  than 
those  embraced  in  the  former.  Hill  v. 
Ludwig,  46  Ohio  St.  373,  24  N.  E. 
596;    Leeds   v.  Lockwood,   84  Pa.   70. 

25.  Wright  v.  Lessee  of  Hollings- 
worth,  1  Pet.  (U.  S.)   165,  7  L.  ed.  96. 
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to  enter  into  the  consent  rule  on  the  new  demise,  thereby  allowing 
judgment  by  default  against  the  fictitious  defendant.26  If  the  court 
allows  the  plaintiff  to  make  any  material  amendment  to  his  declara- 
tion, it  is  error  to  refuse  to  allow  the  defendant  to  amend  his  answer 
to  meet  it." 

5.  Amendment  After  Verdict.  —  In  special  cases,  to  further  the 
ends  of  justice,  amendments  may  be  made  after  verdict.28 

F.  Set-off.  —  Cross-Complatnt  and  Supplemental  Petition. 
The  right  to  file  cross-complaint  or  supplemental  petition  exists  only 
under  statutory  regulation.29 

VI.    VERDICT,     JUDGMENT     AND    FINAL     PROCESS.  — A. 

Verdict.  —  1.  Generally.  —  In  general  respects  verdicts  in  ejectment 
are  subject  to  the  same  rules  as  to  form  and  construction  as  apply  in 
other  civil  actions.30  In  a  number  of  states,  however,  there  are 
statutory  regulations  prescribing  that  the  verdict  shall  find  and 
specify  as  to  certain  things  {e.  g.,  the  estate  found  in  plaintiff's  favor), 
and  these  requirements  must  be  substantially  observed.31 

In  all  cases,  the  verdict  should  cover  the  issues  as  presented  by  the 
pleading  and  proof.32 


26.  Den  v.  Ganoe,  16  N.  J.  L.  439. 

27.  O 'Toole  v.  Copeland,  36  Mont. 
344,   92  Pac.   967. 

28.  Miss. — Metcalfe  v.  McCutchen, 
60  Miss.  145,  correcting  erroneous  de- 
scription. Mo. — Acton  v.  Dooley,  16 
Mo.  App.  441,  to  make  description  cor- 
respond to  the  issue  actually  tried. 
N.  J.— Den  v.  Snowhill.  13  N.  J.  L. 
23,  22  Am.  Dec.  496,  extending  an  ex- 
pired term  in  the  demise;  Den  v.  Mc- 
Shane,  13  N.  J.  L.  35,  extending  term 
in  demise,  allowed  in  appellate  court 
to   support   the   judgment. 

Under  the  222d  section  of  the  Com- 
mon Law  Procedure  Act  and  the  Ad- 
ministration of  Justice  Act  of  1873,  it 
is  held  that  where  the  plaintiff  re- 
covered, but  it  was  shown  that  at  the 
time  of  the  commencement  of  the  suit 
the  title  was  in  his  grantor,  who,  how- 
ever, held  it  as  trustee  for  the  plain- 
tiff, an  amendment  might  be  made 
after  verdict  substituting  this  grantor 
as  plaintiff,  he  consenting  thereto,  in 
order  to  uphold  the  verdict.  White 
r.   McKay,  43   U.   C.   Q.  B.    (Can.)    226. 

29.  See  the  titles,  "Cross -Cora- 
plaint";   "Supplemental  Pleadings." 

30.  See  the  title   "Verdict." 

31.  U.  S. — Pensacola  Ice  Co.  v. 
Perry,  120  U.  B.  318,  7  Sup.  Ot.  576, 
30  L.  ed.  663,  applying  the  statute  of 
Florida  where  the  case  arose.  Fla. — 
Hoodless  v.  Jernigan,  46  Fla.  213,  35 
So.  656;   Lungren  v.  Brownlee,  22  Fla. 


491.  111.— Long  v.  Linn,  71  111.  152, 
the  omission  to  state  the  quantity  of 
the  plaintiff's  estate  is  not  a  matter 
of  form  which  can  be  supplied  by  the 
court.  Mich. — Shaw  v.  Hill,  79  Mich. 
86,  44  N.  W.  422.  N.  Y.— Shanlev  r. 
Murty,  134  App.  Div.  845,  119  N.  Y. 
Supp.  175.  W.  Va. — Oney  v.  Clendenin, 
28  W.  Va.  34. 

32.  Cal. — Wickersham  Banking  Co. 
v.  Rice,  137  Cal.  506,  70  Pac.  546.  Ga. 
Abbott  v.  Roach,  113  Ga.  511,  38  S.  E. 
955.  Va.— Revnolds  v.  Cook,  83  Va. 
817,  3  S.  E.  710. 

Despite  awkwardness  of  language,  if 
with  reasonable  certainty  it  settles  the 
issues  as  to  the  lands  in  dispute,  it  is 
sufficient.  Meier  v.  Meier,  105  Mo. 
411,  16  S.  W.  223. 

A  general  verdict  is  not  sufficient 
where  the  only  issue  involved  under 
the  pleading  and  evidence  is  as  to  the 
location  of  a  dividing  line;  in  that 
case  the  correct  line  as  found  by  the 
jury  must  be  described  in  the  verdict. 
Cincinnati,  II.  &  I.  R.  Co.  v.  Clifford, 
113  Tnd.  460,  15  S.  E.  524;  Miller  v. 
Holt,    17   W.   Va.  7,  34  S.  E.  956. 

Where,  under  the  pleadings  and  evi- 
dence, only  the  location  of  the  boun- 
dary line  was  in  issue,  the  following 
verdict  was  held  not  to  be  too  vague 
and  indefinite  to  support  a  judgment: 
"We  find  for  the  plaintiffs  and  make 
the  line   run   tapering  from   nothing  to 
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If  there  is  a  recovery  by  the  plaintiff,  the  verdict  should  identify 
the  land  found  in  his  favor.  If  the  finding  is  wholly  in  his  favor, 
a  general  verdict  is  usually  sufficient,33  and  means  a  finding  in  his 
favor  according  to  the  claim  made  in  the  declaration.34  In  such  cases 
it  is  not  necessary  that  the  lands  should  be  particularly  described  in 
the  verdict.35 


3L.  inches."  Altz  v.  Butz  (N.  J.),  79 
Atl.  881. 

A  general  verdict  for  the  plaintiff 
on  a  declaration  containing  more  thaD 
one  demise  will  be  presumed  to  be 
founded  on  the  valid  counts  of  the  dec- 
laration ■where  some  of  the  counts  are 
bad  because  laid  in  the  name  of  dead 
persons.  Gardner  v.  Kersey,  39  Ga. 
664. 

Where  the  plaintiff  in  fictitious  form 
lays  a  number  of  demises,  the  court 
may  require  the  jury  to  find  separ- 
ately as  to  each  demise,  but  if  no  such 
requirement  is  made,  a  general  recov- 
ery in  favor  of  the  plaintiff,  John  Doe, 
is  legal  and  inures  to  the  benefit  of 
the  lessor  actually  having  the  title, 
thus  rendering  it  unnecessary  to  in- 
quire in  the  ejectment  of  the  case  as 
to  which  of  the  lessors  it  is  that  so 
holds.  Gliddon  v.  Doe  ex  dem.  An- 
drews, 10  Ala.  166;  Martin  V.  Ander- 
son, 21  Ga.  301. 

33.  A  general  verdict  in  plaintiff's 
favor  against  a  number  of  defendants 
sued  jointly  is  proper,  unless  they  en- 
ter into  separate  consent  rules  admit- 
ting and  defending  only  as  to  distinct 
and  separate  portions  of  the  tract, 
when  separate  verdict  should  be  ren- 
dered. Greer  v.  Mezes,  24  How.  (U. 
S.)  268,  16  L.  ed.  661;  Smith  f.  Shackle- 
ford,  9  Dana  (Ky.)  452. 

34.  Ala. — Chapman  v.  Holding,  60 
Ala.  522.  Ga. — Grace  V.  Martin,  83 
Ga.  245,  9  S.  E.  841;  Johnson  V.  Jones, 
68  Ga.  825.  Md. — Kershner  v.  Kersh- 
ner,  36  Md.  309.  Va. — Messick,  v. 
Thomas,  84  Va.  891,  6  S.  E.  4S2,  "We, 
the  jury,  find  for  the  plaintiff  that  he 
is  entitled  in  fee  to  the  whole  of  the 
premises  claimed  in  his  declaration  de- 
scribed, and  that  all  the  defendants 
were  in  possession  of  a  part  thereof  or 
claimed  title  to  such  part  at  the  com- 
mencement of  this  suit" — held  suf- 
ficient   and    responsive    to    the    issue. 

A  verdict  was,  "We,  the  jury,  find 
the  issue  for  plaintiff  for  the  land  sued 
for  against  [the  two  defendants  who 
defended,  not  naming  a  third  who  bad 
disclaimed]   and  assess  the  damages  for 
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rent  at  $30."  This  was  held  sufficient. 
It  authorized  judgment  in  plaintiff's 
favor  against  the  two  defending  de- 
fendants for  the  lands  claimed  in  the 
declaration  and  for  $30  damages,  and 
in  favor  of  the  disclaiming  defendant 
for  an  aliquot  part  of  the  costs.  The 
words  "for  rent"  were  to  be  rejected 
as  harmless  surplusage.  Webb  v.  Key- 
nolds,  139  Ala.  398,  36  So.  15. 

Tnough  the  statute  required  the  ver- 
dict to  specify  the  estate  found  for 
the  plaintiff,  still  where  the  declara- 
tion claimed  an  estate  in  fee,  and  the 
plea  was  not  guilty,  a  verdict,  "We, 
the  jury,  upon  the  issue  joined,  find 
that  the  defendant  is  guilty,  in  manner 
and  form  as  the  plaintiff  in  his  declara- 
tion has  complained,"  is  sufficient,  the 
necessary  implication  being  that  the  es- 
tate found  in  the  plaintiff's  favor  was 
in  fee.  Hawley  V.  Twyman,  24  Gratt. 
(Va.)  516. 

35.  Ala. — Chapman  V.  Holding,  60 
Ala.  522.  Ga. — Grace  v.  Martin,  83 
Ga.  245,  9  S.  E.  841.  Neb— Cervena 
v.  Thurston,  59  Neb.  343,  80  N.  W. 
1048.  Pa.— Emig  V.  Diehl,  76  Pa.  359, 
"for  the  farm  as  it  stands  in  the 
writ." 

Addition  of  Words  of  Particular  De- 
scription.— It  is  not  objectionable  for 
the  jury,  after  finding  generally  in  the 
plaintiff's  favor  as  to  the  premises  in 
dispute,  to  designate  them  by  more  par- 
ticular words  of  description.  U.  S. 
Deputron  V.  Young,  134  U.  S.  241,  10 
Sup.  Ct.  539,  33  L.  ed.  923.  Cal  —  Muir 
v.  Meredith,  82  Cal.  19,  22  Pac.  1080. 
Mo. — Lemmon  v.  Hartsook,  80  Mo.  13. 
N.  Y. — Lepprell  v.  Kleinschmidt,  112 
N.  Y.  364,  19  N.  E.  812. 

Minerals  Described  as  Lands. — In  a 
suit  for  mineral  interests,  "We,  the 
jury,  find  for  the  plaintiffs  for  the 
lands  sued  for,"  is  good,  since  mineral 
interests  may  properly  be  called  lands. 
Hooper  v.  Bankhead,  171  Ala.  626,  54 
So.  549. 

Where  the  Description  in  the  Declara- 
tion Is  Definite  Only  by  Reference  to 
Extrinsic  Matters. — In  Alabama  the 
court    is    liberal    in    upholding    descrip- 
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In  a  case  of  a  partial  finding  for  the  plaintiff,  the  part  he  recovers 
must  be  accurately  identified.36  The  jury,  however,  may  make  refer- 
ence to  the  matters  set  out  in  the  pleading,37  or  to  any  outside  thing 
which  serves  to  make  it  certain.38 


tions  in  deeds  and  in  complaints  where 
the  description  of  the  land  as  therein 
contained,  though  not  definite  enough 
to  make  the  description  certain  in  it- 
self, gives  data  from  which  the  de- 
scription may  be  made  certain.  If  the 
declaration  in  ejectment  contains  such 
a  description  a  general  verdict  in  the 
plaintiff's  favor  "for  the  lands  sued 
for  in  the  complaint"  is  not  sufficient 
to  support  a  judgment;  for  "a  ver- 
dict in  ejectment  by  which  the  lands 
sued  for  cannot  be  identified  by  con- 
struing it  in  the  light  of  the  pleadings, 
without  resort  to  extrinsic  evidence,  is 
too  uncertain  to  support  a  judgment." 
Bradford  v.  Sneed  (Ala.),  56  So.  532. 
(The  description  held  insufficient,  be- 
ing: "All  that  part  of  the  lot  of  land 
now  in  possession  of  the  defendant 
which  lies  in  S.  i/>  of  S.  E.  %  of  N.  W. 
%  of  S.  W.  V-2  of  Section  26"  in  a 
designated  township,  range  and  coun- 
ty.) See  also  to  the  same  general  ef- 
fect Simmons  v.  Thompson  (Ga.),  75 
S.  E.  671. 

36.  Ala. — Alexander  v.  Wheeler,  69 
Ala.  332.  Ga.— Mcf'ullough  v.  East 
Tennessee  Ry.  Co.,  106  Ga.  275,  32  S. 
E.  97;  Koe  v.  Doe  ex  dem.  Adams,  30 
Ga.  608.  Ohio— Kyser  v.  Cannon,  29 
Ohio  St.  359,  the  plaintiff  sued  for  a 
strip  seven  feet  wide  by  15  rods  in 
length;  the  verdict  was  in  the  plain- 
tiff's favor  "for  the  strip  of  land  to 
be  two  feet  width,  instead  of  seven 
feet  in  width  as  claimed  in  the  peti- 
tion, extending  fifteen  rods  in  length"; 
held  void  for  uncertainty,  in  that  it 
did,  not  show  on  which  side  of  the 
strip  the  two  feet  awarded  lies.  Pa. 
Nolan  v.  Sweeny,  80  Pa.  77,  suit  was 
for  a  tract  of  100  acres,  verdict  for 
plaintiff  "for  20  acres  on  the  lower  or 
south  end  of  the  tract";  void  for  un- 
certainty. W.  Va. — Clark  v.  Beard,  59 
W.  Va.  669,  53  S.  E.  597;  Lewis  v. 
Childers,  13   W  Va.  1. 

"A  verdict  j  in  t  hji  ca  e  for  a  por- 
tion of  an  entire  trad  sued  for]  should 
so  describe  the  land  intended  to  be 
recovered  that  the  description  copied 
into  the  writ  will  of  itseli  liow  the 
sheriff  the  land  he  is  to  im  the 

defendant   and    restore   to   the  plai 


There  can  be  no  other  description  of 
the  recovery  in  the  judgment  than  that 
in  the  verdict  and  there  can  be  no 
other  description  in  the  writ."  Benne 
V.  Miller,  149  Mo.  228,  50  S.  W.  824. 
Where  the  plaintiff  sues  for  the  en- 
tire estate  in  a  tract  and  the  defendant 
disclaims  any  interest  except  as  to  a 
right  to  quarry  and  remove  limestone, 
a  verdict  of  "We,  the  jury,  find  the 
defendant  not  guilty,"  is  not  proper. 
It  should  find  for  the  plaintiff  with  an 
exception  in  the  defendant's  favor  as 
to  the  quarrying  right;  otherwise  it 
might  be  used  to  the  prejudice  of  the 
plaintiff's  undisputed  title  to  the  land. 
Eeynolds  v.  Cook,  83  Va.  817,  3  S.  E. 
710. 

37.  Verdict  for  the  plaintiff  desig- 
nating the  part  found  in  his  favor  in 
terms  of  a  survey  filed  in  court  in 
response  to  an  order  of  survey  is  ade- 
quate.    Myers  v.  Ford,  9  W.  Va.  184. 

38.  Description  according  to  the 
lines  of  a  public  survey  or  by  refer- 
ence to  something  of  a  permanent  and 
public  nature,  in  such  language  that 
upon  a  writ  of  possession  following  it 
the  sheriff  could  give  possession,  is 
sufficient.  Smith  v.  Brotherline,  62  Pa. 
461;   Miller  v.  Casselberry,  47  Pa.  376. 

The  verdict  in  case  of  a  partial  re- 
covery may  designate  the  land  found 
in  plaintiff's  favor  by  reference  to  de- 
scriptions given  in  the  pleadings,  or 
to  papers  on  file  in  the  cause,  but  not 
by  reference  to  outside  unascertained 
matters.  So,  a  verdict  in  favor  of  the 
plaintiff  "for  the  land  running  to  Fer- 
guson and  Allen's  line,"  there  being 
nothing  in  the  pleadings  to  aid  this 
description,  is  void.  Alexander  v. 
Wheeler,  69  Ala.  332.  See  also  North- 
em  1?.  Co.  v.  Jordan,  87  Cal.  23,  25 
Pac.  272. 

If  the  verdict  is  for  only  a  part  of 
the  land  sued  for,  the  part  found  in 
the  plaintiff's  favor  should  be  de- 
scribed  by  terms  certain  in  themselves 
or  by  reference  to  some  certain  stand- 
ard by  which  its  extent  and  boundaries 
may  be  ascertained  and  a  verdict  lack- 
ing this  is  insufficient.  Slocum  v. 
Compton,  93  Va.  374,  25  S.  E.  3.     See 
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2.  Amending-  Verdict  by  Writing  Off  Excess.  —  If  the  jury  awards 
the  plaintiff  more  than  his  proof  entitles  him  to,  he  may  write  off  or 
remit  the  excess.39 

B.  Judgment.  —  In  general  respects,  judgments  in  ejectment  are 
subject  to  the  same  rules  as  to  form  and  construction  as  apply  in 
other  civil  actions.40  In  a  number  of  states  there  are  statutory  pro- 
visions prescribing  what  the  judgment  shall  contain,  and  these  regula- 
tions should  be  substantially  observed;41  but  a  mere  unsubstantial 
departure  from  the  prescribed  form  will  not  vitiate  the  judgment.42 

The  judgment  should  follow  the  verdict.43  It  should  be  a  formal 
adjudication  in  favor  of  the  party  entitled  thereto;44  and,  if  for  the 


also   Wilson  V.  Braden,  48   W.  Va.  196, 
36  S.  E.  367. 

39.  U.  S.— Copley  v.  Ball,  176  Fed. 
682,  100  C.  C.  A.  234.  Cal.— Gillespie 
V.  Jones,  47  Cal.  259.  Ga. — Johnson 
v.  Duncan,  90  Ga.  1,  16  S.  E.  88. 

Plaintiff  may  write  off  from  his  ver- 
dict the  damages  awarded  him.  Pat- 
terson v.  Ely,  19  Cal.  28. 

40.  See  the  title   "Judgment." 

41.  U.  S. — Pensacola  Ice  Co.  v. 
Perry,  120  U.  S.  318,  7  Sup.  Ct.  576, 
30  L.  ed.  663,  applying  the  statutes 
of  Florida,  where  the  case  arose.  Fla. 
Hoodless  v.  Jernigan,  46  Fla.  213,  35 
So.  656;  Neal  v.  Spooner,  20  Fla.  38. 
111. — Long  v.  Linn,  71  111.  152;  Koon  v. 
Nichols,  63  111.  163.  N.  Y.— Shanley 
V.  Murty,  134  App.  Div.  845,  119  N.  Y. 
Snpp.  175.  Wis. — Beranek  v.  Beranek, 
113  Wis.  272.  89  N.  W.  146. 

Under  the  practice  acts  in  several 
states,  a  special  judgment  is  to  be  ren- 
dered where  the  plaintiff's  title  expires 
pending  the  action,  but  this  does  not 
apply  where  his  title  is  merely  defeasi- 
ble, as  the  judgment  merely  determines 
the  state  of  the  title  as  it  exists  at 
the  time  of  the  suit.  Hunt  v.  O'Neill, 
44  N.  J.  L.  564. 

42.  Bartlev  v.  Bingham,  34  Fla.  19, 
15  So.  592. 

43.  111.— Cole  v.  McLaughlin,  170 
111.  278,  48  N.  E.  948.  Ky.— Mera- 
man's  Heirs  v.  Caldwell's  Heirs,  8  B. 
Mon.  32.  Miss. — McCravens'  Heirs  v. 
Doe  ex  dem.  McGuire,  23  Miss.  100, 
being  general  or  special,  accoidingl}- 
as  the  verdict  is. 

The  description  in  the  judgment 
should  be  taken  from  the  verdict. 
Benne  V.  Miller,  149  Mo.  228,  50  S. 
W.  824.  But  where  the  judgment, 
though  following  the  verdict,  is  for  a 
manifestly  different  parcel  of  land 
from  that  described  in  the  declaration, 
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the  judgment  cannot  stand.  Ropes  V. 
Minshew,  47  Fla.  212,  36  So.  579. 

May  be  amended  in  appellate  court 
to  make  it  correspond  with  the  verdict. 
Webb  v.  Reynolds,  139  Ala.  398,  36  So. 
15. 

In  an  action  against  two  occupying 
separate  parts  of  the  plaintiff's  tract, 
where  the  case  against  the  two  was 
tried  at  the  same  time,  but  there  was 
a  separate  finding  as  to  each  of  them 
according  to  the  extent  of  his  claim, 
it  was  held  proper  to  render  a  single 
judgment  against  each  separately  as  to 
the  land  found  in  his  possession  and 
against  the  two  jointly  for  the  costs. 
Elys  v.  Wynne,  22  Gratt.  (Va.)   224. 

44.  Judgments  Held  Insufficient  for 
Lack  of  Formality.— In  Bell  v.  Otts, 
101  Ala.  186,  13  So.  43,  46  Am.  St. 
Rep.  117,  there  was  a  verdict  in  favor 
of  the  plaintiff  for  the  land,  describing 
it,  and  against  defendant  for  $25.00 
damages  for  detention,  and  for  costs. 
Immediately  following  this,  with  a 
comma  between,  were  the  words  "and 
judgment  is  rendered  against  defend- 
ants, Samuel  Wall  and  Henry  Edwards 
for  the  land  sued  for,  together  with 
all  costs  in  this  behalf  expended,  for 
which  execution  may  issue."  The  judg- 
ment was  held  to  be  insufficient  to  sup- 
port appeal,  the  court  saying:  "A 
judgment  should  be  complete  and  cer- 
tain in  itself,  and  must  appear  to  be 
the  act — the  adjudication  of  the  Court, 
and  not  a  memorandum  or  certified  re- 
sult ...  If,  ever,  what  purports 
to  be  a  judgment  falls  short  of  being  a 
finding — an  adjudication  of  the  Court — 
complete  and  certain,  but  is,  in  sub- 
stance, a  mere  memorandum  of  the 
clerk  which  disclose  no  more  than  that 
n  judgment  was  rendered  without  set- 
tine  "ut  what  the  judgment  Tras,  it 
cannot   be   sustained   as   the    final   con- 
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plaintiff,  should  award  the  writ  of  habere  facias  possessionem. ,45 

There  should  be  in  the  judgment  such  a  description  of  the  premises 

as  that  when  it  is  copied  into  the  writ  of  possession  it  will  indicate 

to  the  sheriff  the  lands  he  is  to  take  from  the  defendant  and  restore 

to  the  plaintiff.46 

It  is  the  general  rule  that  the  judgment  may  refer  to  the  pleadings 

in  the  case  for  its  descriptive  terms,47  or  may  refer  to  extraneous  mat- 


sideration  and  judgment  of  the  Court. 
This  entry  is  lacking  in  form 
and  material  averments  to  constitute  a 
judgment."  This  ruling  was  followed 
in  Claraday  V.  Abraham  (Ala.),  56  So. 
720. 

Mere  order  that  the  plaintiff 
"have  judgment"  against  the  defend- 
ant insufficient;  the  judgment  should 
expressly  adjudge  that  the  plaintiff  re- 
cover the  possession  of  the  premises 
or  his  term  therein,  together  with  dam- 
ages and  costs,  and  that  the  writ  of 
habere  facias  possessione  do  issue.  Meg- 
lemere  v.  Bell,  14  Neb.  377,  15  N.  W. 
703. 

The  strict  practice  in  the  fictitious 
form  requires  that  the  judgment  be  en- 
tered in  the  name  of  the  nominal  or 
fictitious  plaintiff,  and  not  in  the  name 
of  the  lessor.  Bonta  V.  Clay,  5  Litt. 
(Ky.)   129. 

In  the  absence  of  statute  prescribing 
the  form,  a  common  and  sufficient  form 
of  a  judgment  is  that  it  is  "Adjudged 
that  the  plaintiff  [naming  him]  re- 
cover and  have  possession  of  the  lands 
[described  in  the  complaint  if  the 
judgment  be  by  default,  or  described 
in  the  verdict  if  verdict  had  been 
taken]  in  this  action,  and  that  defend- 
ants surrender  and  deliver  up  the  pos- 
session thereof."  Mace  v.  Mace,  24 
App.  Div.  291,  48  N.  Y.  Supp.  831. 

45.  Meglemere  v.  Bell,  14  Neb.  377, 
15  N.  W.  703. 

However,  as  to  directing  the  writ  to 
issue,  the  words  "writ  of  habere  facias 
possessionem"  need  not  be  used  if 
words  of  similar  import  (for  example, 
"writ  of  ejectment'")  are  used.  Bart- 
ley  v.  Bingham,  34  Fla.  19,  15  So.  592. 

46.  "One  great  requisite  of  a  judg- 
ment in  an  action  for  the  possession 
of  land  is,  that  the  description  shall 
be  so  specific  as  to  enable  the  Bheriff 
to  put  the  plaintiff  in  possession." 
Cincinnati,  H.  &  I.  It.  Co.  V.  Clifford, 
113   Ind.    160,   15    X.    E.  524. 

Description  of  premises  should  be 
such    that    when    copied    into    the    writ 


of  possession  "will  of  itself  show  the 
sheriff  the  land  he  is  to  take  from 
the  defendant  and  restore  to  plaintiff." 
Benne  v.  Miller,  149  Mo.  228,  50  S. 
W.  824. 

"The  judgment  for  possession  where 
division  lines  are  in  dispute,  should  de- 
scribe the  land  adjudged  with  suffi- 
cient certainty  to  enable  the  executive 
officer  of  the  court  to  correctly  and 
intelligently  execute  a  writ  of  posses- 
sion." Franklin  v.  Havnes,  119  Mo. 
566,  25  S.  W.  223. 

Judgment  that  plaintiff  recover  that 
portion  of  a  disputed  tract  "lying 
south  of  the  hedge,"  and  that  writ  of 
possession  issue  for  said  tract  "or  so 
much  thereof,  not  further  south  thaD 
the  boundary  line  in  said  verdict  de- 
scribed as  the  defendant  shall  be  found 
in  possession  of,"  is  void  for  uncer- 
tainty, where  the  suit  involved  a  dis- 
pute of  boundary  and  the  verdict  of 
the  jury  was  unintelligible  as  to  the 
location  of  this  boundary,  unless-  con- 
strued in  the  light  of  certain  evidence 
introduced  at  the  trial.  Eobertson  v. 
Drane,  100   Mo.   273,   13   S.   W.   405. 

In  an  action  to  recover  a  coal  mine, 
a  judgment  in  plaintiff's  favor  for 
"all  the  coal  situated  under  the  sur- 
face" of  certain  lands,  "and  that  a 
writ  of  restitution  issue  for  the  pos- 
session of  said  premises,"  is  sufficiently 
definite;  and  means  that  the  plaintiff 
recovers  the  mineral  premises  as  dis 
tinguished  from  the  surface  premises, 
but  with  the  right  to  use  the  surface 
for  necessary  purposes  of  the  mining 
operations.  Gordon  v.  Park,  219  Mo. 
600,  117  S.  W.  1163. 

Judgment  for  Mineral  Interests. — In 
ejectment  for  mineral  rights  the  judg- 
ment need  not  describe  the  courses 
and  directions  of  the  lodes  and  veins 
with  mathematical  accuracy.  Argo- 
naut Consol.  M.  &  M.  Co.  V.  Turner, 
23  Colo.  400,  48  Pac.  685,  58  Am.  St. 
Rep.  245. 

47.  Where  the  lands  are  adequately 
described  in  the  declaration,  a  general 
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ter  capable  of  definite  ascertainment  :4S  but  in  some  states  the  stricter 
rule  applies,  that  the  judgment  itself  should  contain  a  full  and  ac- 
curate description.10 

C.  Writ  of  Possession.  —  1.  Generally.  —  The  final  process  by 
which  a  judgment  of  the  court  in  favor  of  the  plaintiff  in  ejectment50 
is  to  be  executed  was  known  at  common  law  as  the  writ  of  habere  facias 
possessionem?'1  though  in  modern  legal  parlance  it  is  usually  spoken 
of  as  the  writ  of  possession,  and  sometimes  as  the  writ  of  ejectment.02 

As  in  the  declaration,53  in  the  verdict,54  and  in  the  judgment,55  so 
in  the  writ  of  possession  the  premises  must  be  described  with  reason- 
able certainty.58 


judgment  in  the  plaintiff's  favor  for 
the  premises  "mentioned  in  the  dec- 
laration" is  sufficient.  Hawley  V.  Twy- 
man,  24  Gratt.  (Va.)  516. 

The  judgment  may  describe  the 
premises  by  reference  to  the  pleadings, 
or  to  papers  on  file  in  the  case,  or  to 
entries  on  the  docket,  but  not  by  ref- 
erence to  unascertained  and  disputable 
extrinsic  matters.  Alexander  v.  Wheel- 
er, 69  Ala.  332;  Northern  R.  Co.  V. 
Jordan,  87  Cal.  23,  25  Pae.  272. 

48.  Rosenthal  v.  Matthews,  100  Cal. 
81,  34  Pac.  624,  as  where  the  part 
found  in  the  defendant's  favor  is  de- 
scribed as  such  parts  of  the  tract  in 
dispute  "as  were  sown  to  grain  by 
the  defendant  during  the  fall  of  1890 
and  the  winter  of  1891." 

Description  of  land  according  to 
terms  of  government  survey,  sufficient. 
Carlisle  v.  Killebrew,  91  Ala.  351,  8 
So.   355,   24  Am.   St.   Rep.   915. 

In  possessory  actions  in  Louisiana, 
the  judgment  must  be  so  definite  that 
the  sheriff  can  execute  the  writ  of 
possession  without  becoming  a  judge 
of  physical  facts  capable  of  being  dis- 
puted. Copley  v.  Bonner,  7  La.  Ann. 
578. 

49.  "The  rule  is  that  .  .  .  the 
judgment  should  so  describe  the  land 
that  it  may  be  identified  by  the  par- 
ties or  the  officer  whose  duty  it  is  to 
execute  the  judgment,  or  by  persons 
interested  without  reference  to  any 
other  paper  or  record,"  but  a  judg- 
ment is  not  void,  but  may  be  corrected 
and  made  sufficiently  definite,  if  by 
reference  to  the  pleadings  and  the  ver- 
dict the  land  referred  to  therein  can 
be  ascertained  and  identified.  Latham 
V.  Lindsay,  130  Ky.  669,  113  S.  W.  878. 
See  also  Smith  v.  Cornett,  18  Ky.  L. 
Rep.  818,  38  S.  W.   689. 

A  judgment  which  refers  to  the  dec- 
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laration  for  its  description  is,  under 
the  Michigan  practice,  irregular  but 
not  void,  and  may  be  amended  by  in- 
serting the  description  from  the  declar- 
ation.    Morse  v.  Hewett,  28  Mich.  481. 

50.  The  writ  of  possession  does  not 
lie  in  defendant's  favor,  though  he 
recovers.  Shaffer  v.  Austin,  68  Kan. 
234,   74  Pac.  1118. 

51.  Adams,  Ejectment,  *340. 

52.  Compare  Bartley  v.  Bingham,  34 
Fla.  19,  15  So.  592. 

53.  See  V,  A,  4. 

54.  See  VI,  A,  1. 

55.  See  VI,  B. 

56.  A  description  of  the  lands  in 
the  writ  such  as  to  afford  reasonable 
means  of  identification  is  sufficient. 
Lawrence    v.    Davidson,    44    Cal.    177. 

Taking  Description  From  Declaration 
Where  Verdict  Is  General. — The  verdict 
of  the  jury  was:  "We,  the  jury,  find 
for  plaintiff  the  land  in  dispute."  As 
to  issuing  writ  of  possession  thereon, 
the  court  said:  "The  verdict  seems 
to  be  in  the  usual  form  of  verdicts  in 
ejectment.  It  is  for  the  land  in  dis- 
pute. The  land  in  dispute  was  fully 
described  in  the  declaration  by  metcj 
and  bounds,  number  of  feet,  etc.  When 
the  writ  of  possession  is  issued  by  the 
clerk,  it  will  be  an  easy  matter  for 
him  to  read  the  declaration  in  the  case 
and  copy  into  his  writ  the  description 
set  out  therein,  so  as  to  make  the  writ 
of  possession  certain  and  definite." 
Grace  v.  Martin,  83  Ga.  245,  9  S.  E. 
841. 

Insufficient  Description  Invalidates 
Writ. — A  writ  of  possession  containing 
no  definite  description  of  the  property 
is  void  and  should  not  be  executed. 
Hicks  v.  Brinsou,  100  Ga.  595,  28  S. 
E.  380. 

Upon  Recovery  of  Undivided  Inter- 
est.— Where    the    plaintiff    recovers    an 
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If  the  plaintiff  transfers  his  judgment  the  writ  of  possession  may- 
issue  in  favor  of  his  transferee  ;57  and  if  he  dies,  in  favor  of  his  heirs.58 

When  To  Issue.  —  The  common-law  rule  was  that  the  writ  of  pos- 
session should  issue  within  a  year  and  a  day  from  the  date  of  the 
rendition  of  the  judgment,  else  it  could  not  issue  until  the  judgment 
had  been  revived;59  but  nowadays,  when  the  time  for  the  issuance 
of  executions  on  ordinary  judgments  has  been  enlarged  in  most 
jurisdictions,  the  time  within  which  writ  of  possession  may  issue  upon 
judgment  in  ejectment,  by  analogy,  takes  on  a    like    enlargement.60 

2.  Alias  and  Pluries  Writs  of  Possession.  —  Alias  and  pluries 
writs  of  possession  may  be  successively  issued  and  executed  until  the 
plaintiff  has  been  put  into  full  and  quiet  possession,  or  the  officer  has 
made  a  formal  return  of  the  writ  as  executed.61 

After  the  writ  has  been  formally  returned  as  executed,  no  additional 
writ  can  issue  on  the  judgment  without  further  order  of  court.62 
The  plaintiff's  remedy  against  a  defendant  who  persists  in  reentering 
and  retaining  the  possession  after  being  put  out,  after  the  writ  has 
been  returned  as  executed  by  the  officer,  is  by  attachment  for  contempt 
or  by  a  new  action  of  ejectment.63  An  alias  writ  of  possession  may 
issue  if  the  defendant  is  adjudged  to  be  in  contempt.64 

3.  Writ  of  Restitution.  —  The  court  has  plenary  control  over  its 
writ,  and  if  any  person  is  improperly  ousted  in  the  execution  of  it, 
the  court  may  award  a  writ  of  restitution  in  favor  of  the  person  thus 
unlawfully  dispossessed.65 


undivided  interest  the  writ  of  posses- 
sion should  not  direct  the  sheriff  to  put 
the  plaintiff  into  possession  of  the  en- 
tire property  but  to  put  him  into  pos- 
session along  with  the  defendant.  The 
defendant  is  not  to  be  turned  out, 
but  the  plaintiff  is  to  be  put  into  pos- 
session with  him.  Skinner  v.  Hannan, 
81  Hun  376,  30  N.  Y.  Supp.  987. 

57.  Shultes  v.  Sickles,  147  N.  Y. 
704,  41  N.  E.  574,  affirming  70  Hun 
479.   24   N.   Y.   Supp.   145. 

58.  "Weaver  v.  Wible,  72  Pa.  469. 

59.  King  V.  Davis,  137  Fed.  198, 
under  Virginia  practice,  but  holding 
the  common-law  rule  applicable.  Ad- 
ams,   Ejectment,    *346. 

60.  The  common-law  rule  that  the 
writ  of  possession  must  be  issued  with- 
in a  year  and  a  day  from  the  date 
of  the  judgment  lias  been  changed  by 
the  statutes  of  Illinois  which,  though 
not  naming  judgments  in  ejectment 
oypressly,  provide  in  general  terms 
that  execution  may  be  issued  upon  any 
judgment  at  any  time  within  7  years 
from  its  rendition.  Bowar  r.  Chicago 
R.  Co.,  136  Til.  101,  26  N.  E.  702,  12 
L.  R.  A.  81.  But  after  the  lapse  of  7 
years  the  writ  cannot  issue  unless  the 


judgment  is  revived.  "Wilson  V.  Trus- 
tees of  Schools,  138  111.  285,  27  N. 
E.   1103. 

61.  Gresham  v.  Thum,  3  Mete.  (Ky.) 
287,  77  Am.  Dec.  174;  Jackson  V.  Haw- 
ley,  11  Wend.   (N.  Y.)   183. 

^62.  U.  S.— United  States  v.  Slay- 
maker,  4  Wash.  C.  C.  169,  27  Fed.  Cas. 
No.  16,313.  Cal. — Rousset  v.  Reay,  31 
Pac.  900,  32  Pac.  171.  Ky.— Fowler 
V.  Currie,  2  Dana  52,  26  Am.  Dec.  436. 

63.  United  States  v.  Slaymaker,  4 
Wash.  C.  C.  169,  27  Fed.  Cas.  No.  16,- 
313;  Baker  V.  Butte  Water  Co.,  40 
Mont.  583,   107  Pac.   819. 

64.  Rousset  V.  Reay  (Cal.),  31  Pac. 
900,   32   Pac.   171. 

65.  If  the  premises  are  not  definite- 
ly described  and  the  sheriff  gives  the 
plaintiff  more  land  than  he  is  entitled 
to,  the  defendant  on  motion  may  have 
a  writ  of  restitution;  aliter  where  the 
premises  are  specifically  described. 
City  of  Natchez  v.  Vandervelde,  31 
Miss.   706. 

Tenant    in    Common    Turned    Out. — 

Where    the    plaintiff    recovers    only'  an 

undivided  interest  ho  is  to  he  admitted 

into  possession  with  the  defendant,  but 

1  the    latter    is    not    to    be    turned    out 

Vol.  VII 


1052 


EJECT}!  EST 


whore  he  is  a  co-tenant  of  the  plaint- 
iff, and  if  the  sheriff  in  executing  the 
writ  turns  him  out,  writ  of  restitution 
will  be  awarded  to  restore  him.  Skin- 
ner i\  Hannan,  81  Hun  376,  30  N.  Y. 
Supp.  987. 
Where  Judgment  Reversed  on  Writ  of 


Error. — Writ  of  restitution  may  issue 
in  defendant's  favor  if  he  is  dispos- 
sessed during  the  pendency  of  the  writ 
of  error,  and  upon  the  hearing  of  the 
case  in  the  appellate  court  the  judg- 
ment in  the  plaintiff's  favor  is  re- 
versed.    Hall  r.  Wells,  54  Miss.  289. 


ELECTION  OF  PARTIES.  — See  Parties. 


ELECTION  OF  REMEDIES.  —  See  Choice  and  Election  of  Remedies. 
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